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I2th  November  1841. 

First  Division. — (H.  B.) 

No.  1. — Andrew  Garland,  Petititmery  t».  Peter 

Stewart  aiid  Others,  RespondeTits, 

Proof— Presumption — Death — Heritable  and  Moveable — 1. 
Circumstances  in  which  a  sailor ^  after  an  absence  of  thirty-seven 
years  without  being  heard  of,  was  presumed  to  be  dead,  2.  A 
sum  of  money,  with  interest,  arising  from  a  compulsory  sale  of 
the  sailors  property  under  a  Statute  which  expressly  provided 
against  any  innovation  of  existing  interests,  jfound  to  be  heri- 
table, and  allowed  to  be  uplifted  by  his  heir^at'law,  on  security 
to  repeat  in  the  event  of  his  reappearance. 

In  1802,  Joseph  Garland,  a  sailor  belonging  to  Dun- 
dee, sailed  from  that  port  for  the  west  of  England,  and 
in  the  spring  of  1803,  under  apprehension  of  impress- 
ment for  the  navy,  left  his  vessel  at  Beaumaris,  and, 
travelling  to  Liverpool,  embarked  for  Pictou  in  Ameri- 
ca. It  was  understood  that  he  afterwards  went  to 
Portsmouth,  in  New  Hampshire,  and  hired  himself  as 
seaman  in  an  American  vessel  trading  to  the  West 
Indies.  Nothing  has  been  heard  of  him  since  1804. 
His  age,  at  present,  would  be  about  fifty-eight. 

Before  leaving  Dundee  he  had  succeeded,  under  his 
fathei^s  settlement,  to  the  pro  indiviso  half  of  a  tene- 
ment of  houses  in  that  town, — ^the  other  half  going  to 
his  brother,  the  petitioner.  In  181 1,  this  property  wa| 
sold  under  an  Act  of  Parliament  (51  Geo.  III.  c.  15,' 
local  and  personal),  obtained  by  the  town-council  for 
improving  and  widening  the  street  in  which  it  is  situ- 
ated. The  Act  (§  7)  provides,  that  in  the  cases  of 
persons  labouring  under  any  legal  incapacity,  the  pro- 
ceeds of  any  of  their  property  sold  under  it,  should  be 
employed  in  paying  off  land-tax  or  other  burdens  affect- 
ing it,  or  failing  them,  in  purchasing  other  houses  and 
subjects  of  the  like  nature,  the  rights  and  titles  being 
**  devised  to  the  same  person  or  persons,  or  for  their 
benefit,  to  the  same  uses  and  purposes,  and  under  the 
same  provisions,  conditions,  and  limitations  as  the 
houses  and  other  subjects  taken  and  used  for  the  pur- 
poses of  this  Act;"  and  §  10  enacted, 

"  That  in  case  any  person  or  persons,  to  whom  any  sum  or 
coma  of  money  shall  be  awarded  for  the  purchase  of  any  house 
or  other  subject  to  be  purchased  by  virtue  of  this  Act,  shall 
refuse  to  accept  the  same,  or  shall  not  be  able  to  make  a  good 
title  to  the  premises,  to  the  satisfaction  of  the  said  Magistrates 
uhI  Town-couQcil ;  or  in  case  such  peraon  or  persons,  to 
whom  such  sum  or  sums  of  money  shall  be  so  awarded,  as 
aforesaid,  cannot  be  found ;  or  if  the  person  or  persons  entitled 
to  lueh  Unds,  houses,  or  other  subjects,  be  not  known  or  dis- 
wnrtd,  then,  and  in  every  such  case,  it  shall  and  may  be  law- 
faf  to  and  for  the  said  Magistrates  and  Council  to  order  the 
fud  nun  or  sums  of  money,  so  awarded  as  aforesaid,  to  be  paid 
uto  ^  Bank  of  ScqiImmI,  or  Royal  Bwk  of  Seotiand,  to  the 
SCOTTISH  JURIST. 


credit  of  the  parties  interested  in  the  said  houses  or  other 
subjects"  (describing  them),  *'  subject  to  the  order,  control, 
and  disposition  of  the  Court  of  Session ;  which  said  Court,  on 
the  application  of  any  person  or  persons  making  claim  to  such 
sum  or  sums  of  money,  or  any  part  thereof,  by  petition,  shall 
be,  and  is  hereby  empowered,  in  summary  way  of  proceeding,  or 
otherwise,  as  to  the  Court  shall  seem  meet,  to  order  the  same 
to  be  laid  out  and  vested  in  the  public  funds,  and  to  order  dis- 
tribution thereof,  or  payment  of  the  dividends  thereof,  accord- 
ing to  the  respective  estate  or  estates,  title  or  interest,  of  the 
person  or  persons  making  claim  thereunto ;  and  to  make  such 
other  order  in  the  premises  as  to  the  said  Court  shall  seem  just 
and  reasonable." 

The  sum  awarded  for  the  property  was  £800,  of 
which  one-half  was  paid  to  the  petitioner,  and  the  other 
half  consigned,  in  terms  of  the  Act,  for  the  behoof  of 
Joseph  Garland.  On  the  presumption  of  his  death, 
Andrew  Garland  presented  the  present  petition  for 
warrant  to  uplift  the  consigned  money,  with  the  inter- 
est which  had  accrued  upon  it. 

The  Court  ordered  intimation  to  be  made  in  certain 
Scotch  and  English  newspapers,  and  afterwards  remit- 
ted to  Lord  Ivory,  who  ordered  special  intimation  to 
be  made  to  the  petitioner's  nearest  of  kin.  These  were 
originally  three  sisters,  Helen,  Barbara,  and  Jean  (Gar- 
land. Helen  died  in  1797,  leaving  one  daughter,  who 
died  soon  after.  Barbara  died  unmarried  in  1834« 
'  Jean  died  in  1832,  leaving  children,  who,  under  the 
special  intimation  made  to  them,  entered  appearance 
as  respondents.  A  record  was  accordingly  made  up, 
in  which 

The  petitioner  |9/ea^cf — 1.  Under  the  provisions  of 
the  Statute  51  Geo.  III.  c.  15,  and  also  at  common  law, 
on  account  of  the  compulsory  nature  of  the  sale  of 
Joseph  Garland's  property,  the  price  of  that  property 
consigned  on  his  account  in  the  Bank  of  Scotland,  re- 
mains heritable,  and,  on  the  supposition  of  his  death, 
falls  to  the  petitioner  as  his  heir-at-law.  2.  In  regard 
to  the  interest  due  upon  the  principal  sum  consigned, 
that  also  falls  to  the  heir-at-law,  the  presumption,  in 
the  absence  of  direct  evidence  of  death,  being,  that 
Joseph  Garland  died  before  the  consignation  of  the 
money,  by  which  time  he  bad  been  missing  for  a  period 
of  above  seven  years.  3.  If  it  is  not  to  be  presumed  that 
Joseph  Garland  died  before  Whitsunday  1812,  in  con- 
sequence of  the  probability  of  his  having  perished  about 
the  time  when  he  was  first  amissing,  then  the  presamp- 
tion  in  favour  of  life  ought  to  extend  to  the  longest 
possible  period,  and  therefore  to  a  period  subsequent 
to  the  death  of  Jean  Garland,  on  15th  of  October  1832, 
in  which  case  the  petitioner  would  be  entitled  to  the 
interest  of  the  consigned  money,  as  Joseph's  sole  sur- 
vivor and  noKt  of  kin.    4.  At  all  events,  as  Barbara 
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Garland  survived  Jean,  she  was  entitled,  and  the  peti- 
tioner, as  her  next  of  kin,  is  now  entitled  to  one-half 
of  any  interest  which  may  be  held  to  be  due  to  the 
executors  or  next  of  kin  of  Joseph  Garland.  5.  The 
prospect  of  the  respondents  succeeding  as  heirs  of  Jo- 
seph Garland  is,  in  the  circumstances,  so  extremely 
remote,  as  not  to  justify  the  retention  of  the  money  on 
any  plea  of  the  possibility  that  Joseph  Garland  may 
be  in  life. 

The  respondents  pleaded — I .  Whether  the  legal  pre- 
sumption for  life  has  been  overcome  in  the  circum- 
stances, is  matter  for  the  consideration  of  the  Court ; 
and  until  it  be  determined  that  there  is  sufficient  in  the 
circumstances  of  this  case  to  presume  that  Joseph 
Garland  is  dead  (which  the  respondents  do  not  admit), 
there  are  no  termini  habiles  on  which  this  application 
can  be  supported  to  that  effect  or  extent.  2.  Suppos- 
ing it  to  be  held  that  Joseph  Garland  is  to  be  presumed 
dead,  the  fair  inference,  in  the  circumstances,  is,  that 
he  must  have  died  subsequent  to  1812,  and  prior  to 
1 8.32,  at  least  there  are  no  circumstances  tending  to 
instruct  that  he  is  dead,  which  did  not  exist  in  1832, 
and  the  presumption  for  his  death,  as  at  that  date,  is 
at  least  as  strong  as  that  he  has  died  since.  3.  Sup- 
posing Joseph  Garland  to  be  presumed  dead,  the  fund 
in  question  is  to  be  held  moveable,  and  at  all  events, 
the  interest  thereof  must  be  held  as  moveable,  and  the 
respondents,  as  representing  their  mother,  who  was  one 
of  the  next  of  kin  of  Joseph  Garland,  are  entitled  to 
their  proper  share  of  said  moveable  funds. 

The  petition,  as  originally  presented,  prayed  for  au- 
thority to  uplift  the  money  consigned,  with  or  without 
caution ;  but  the  petitioner  afterwards  put  in  a  note, 
offering  to  find  unexceptionable  caution  to  repeat  the 
money  paid  to  him,  in  case  Joseph  Garland  should  ever 
appear  to  claim  it. 

The  cause  was  this  day  advised  on  minutes  of  de- 
bate. 

Ltfrd  Presideni. — The  only  point  of  consequence  appears  to 
me  to  be,  whether,  on  the  presumption  of  Joseph  Garland's 
death,  we  can  apply  it  so  as  to  exclude  the  respondents  from 
claiming  a  share  of  the  fund.  There  can  be  no  doubt,  I  pre- 
sume, as  to  the  question  of  heritable  and  moveable.  The  price 
awarded  for  the  house  is  evidently  a  surrogatum,  and  must  be 
held  to  be  heritable,  both  in  terms  of  the  Statute,  which  are 
very  specific,  and  also  at  common  law.  The  other  point  is  more 
difficult;  but  unless  we  hold  that  the  death  took  place  at  some 
date  between  1812  and  1832,  the  respondents  have  no  claim. 

Lord  GilUe$, — The  puzzling  point  is  to  fix  the  period  of  the 
death,  and  it  would  be  desirable  to  have  all  possible  light  thrown 
upon  it ;  but  unfortunately  there  is  none.  My  opinion  is,  that 
the  petitioner  is  entitled  to  get  all,  or  the  greater  part  of  the 
money  consigned.  If  not  a  certainty,  there  is  a  very  strong 
probability  of  the  death  ;  and  since  caution  to  repeat  is  ofifered, 
I  cannot  see,  in  the  circumstances,  that  more  is  necessary.  My 
own  impression  is,  that  the  man  died  before  1812 ;  for  on  an 
oppoaite  supposition,  his  silence  seems  to  roe  unaccountable. 
He  was  aware  that  a  succession  had  opened  to  him,  but  he 
makes  no  demand  upon  it  from  1804  to  1812.  The  presump- 
tion is,  that  he  had  died  before  the  latter  period, — not  that  be 
survived  it,  and  died  afterwards  at  some  period  between  1812 
and  1832.  In  this  view,  the  whole  fund  belongs  to  the  peti- 
tioner, but  it  seems  reasonable,  in  any  view,  to  allow  him  to 
uplift  the  greater  part  of  the  sum  on  caution, — the  remainder 
lying  consigned. 

Lord  FuUerton, — The  case  is  attended  with  considerable 
difficulty.  It  appears  that  advertisements  have  been  inserted  in 
newspapers  in  this  country.  A  better  method  for  ascertaining 
the  fact  would  have  been,  to  have  inierted  them  in  the  news- 


papers of  the  country  to  which  he  is  understood  to  have  gone. 
In  that  way  certain  information  might  have  been  obtained, 
showing  both  when  he  died,  and  where.  The  essential  point 
DOW  is,  who  is  to  get  the  money?  It  is  true  the  petitioner  offers 
caution,  but  the  respondents  may  also  offer  it,  and  then  the  ques- 
tion of  preference  can  only  be  determined  by  the  presuaied 
period  of  the  death. 

Lord  Mackenzie, — There  are  here  two  questions  totally  dis- 
tinct. The  first  respects  the  nature  of  the  fund ;  and  I  think 
there  can  be  no  doubt  that  it  is  heritable.  There  is  nothing  in 
the  Act  of  Parliament  to  change  its  nature,  and  without  that, 
it  is  clear  at  common  law  that  it  is  heritable.  The  petitioner 
is  therefore  entitled  to  the  fund  consigned  as  a  gurrogatum,  pro- 
vided it  is  shown  that  an  opening  has  been  made  for  his  succession 
by  the  death  of  the  proprietor.  Is  the  death  then  proved,  as  in  a 
question  between  the  petitioner  and  the  absent  party,  or  rather 
the  Court,  as  protecting  his  interest  ?  I  rather  think  it  is  so  proved. 
After  the  long  lapse  of  time — the  disappearance  and  total  silence 
— I  think  the  heir  is  entitled  to  get  possession  of  the  principal  on 
proper  security,  and  with  the  principal,  the  rents;  fdr  I  view  the 
interest  as  rent.  But  then  comes  the  question  with  the  exe- 
cutors. Before  the  succesMon  opened,  the  rents  fell  into  the 
estate  of  the  absentee,  and  form  part  of  the  executry,  and  after 
it  opened,  they  fell  to  the  heir.  It  is  therefore  necessary,  in 
order  to  decide  the  competing  claims,  to  fix  the  time  of  pre- 
sumed death.  The  time  of  sale  is  of  no  consequence.  The 
question  is,  when  did  he  die?  If  be  died  before  1812,  the  heir 
takes  the  whole,  both  heritage  and  rents ;  but  on  the  other  hand, 
if  he  survived  that  period,  there  was  a  time  after  the  sale  when 
the  heir  was  not  in  possession,  and  when,  of  course,  the  rent  or 
interest  not  belonging  to  him  but  to  the  deceased,  must  go  to  the 
heir  in  mobilibus.  We  must  thus  determine  in  some  way  whea 
the  death  must  be  presumed  to  have  taken  place.  It  is  cer- 
tainly difficult  to  determine  this.  Nothing  has  been  heard  of 
the  man  for  the  long  period  of  thirty-seven  years,  and  we  have 
no  account  of  when  or  how  he  died.  We  bear  of  no  battle,  or 
pestilence,  or  shipwreck,  or  accident  of  any  kind.  If  any  light 
could  be  thrown  on  the  subject,  it  would  be  satisfactory ;  but 
if  none  can  be  thrown  on  it,  I  agree  with  Lord  Gillies,  ibat 
in  fixing  the  period,  we  must  go  back  a  good  long  way;  for,  as  he 
never  inquired  after  bis  succession,  the  probability  is  that  he 
bad  died  soon. 

Lord  President I  agree  with  your  Lordships,  that  the  fund, 

after  the  sale,  belonged  to  the  heir-at-law.  The  Act  of  Parlia- 
ment gives  full  effect  to  existing  interests,  and  declares  that  they 
were  not  to  be  innovated.  It  is  impossible  for  the  respondents 
to  claim  the  principal,  but  the  question  remains  as  to  the  inter- 
est ;  and  the  only  way  of  determining  it,  is  to  fix  the  period  at 
which  death  must  be  presumed  to  have  taken  plMce.  It  m»y 
be  said  that  the  period,  however  fixed,  must  be  arbitrary.  It  is 
so;  but  considering  the  long  absence  without  any  communication 
by  correspondence  or  otherwise,  and  the  fact  (for  it  is  a  strong 
circumstance)  that  this  man  went  out  of  the  way  in  time  of 
war,  and  must  have  been  exposed  to  its  vicissitudt^s,  I  am  in- 
clined to  adopt  the  view  of  Lord  Gillies,  that  the  death  must 
have  taken  place  at  an  early  period,  and  that  the  petitioner 
ought  to  get  the  greater  part  of  the  money,  on  giving  unexcep- 
tionable security. 

The  Court  pronounced  the  following  interlocutor : 

"  The  Lords  having  advised  the  application  for  Andrew 
Garland,  with  the  revised  minutes  of  debate,  Find  him  entitled 
in  the  meanwhile,  in  the  circumstances  of  the  case,  to  receive 
out  of  the  fund  consigned  in  the  Bank  of  Scotland,  the  princi- 
pal sum  of  £400,  with  one-half  of  the  interest  due  thereon, 
since  the  term  of  Whitsunday  1812,  on  caution  being  found  be- 
fore extract  to  repay  the  same  to  the  said  Joseph  Garlsfld  in 
case  of  his  reappearing,  or  to  any  one  in  his  right  entitled  to 
receive  the  same ;  and  grant  warrant  to,  authorise  and  ordain 
the  treasurer  of  the  Bank  of  Scotland  to  pay  the  said  sums 
accordingly;  and  also  grant  warrant  to,  authorise  and  ordain 
the  Magistrates  and  Town-council  of  Dundee,  to  deliver  up  to 
the  petitioner  the  deposit-receipt  of  the  treasurer  of  the  said 
bank,  in  order  to  be  given  to  the  said  treasurer  upon  payment, 
as  now  authorised :  Also,  find  the  respondents  entitled  to  pay- 
ment, in  the  meantime,  out  of  the  remaining  fund,  of  the  expense 
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incurrisd  by  them  in  this  process,  on  caution,  in  like  manner,  to 
repay  the  aame  to  Joseph  Garland,  or  to  any  one  in  bis  right 
entitled  to  receive  ir,  should  the  Court  so  appoint ;  and  remit 
the  account  of  expenses  to  the  auditor  to  tax  the  same  and  to 
report,  and  decern  ad  interim ;  reserving  to  the  petitioner,  and 
to  the  respondents,  hereafter  to  apply  to  the  Court  in  regard 
to  the  remaining  funds;  and  appoint  the  Bank  of  Scotland  to 
grant  a  new  receipt  for  the  balance  of  the  said  fund,  to  abide 
the  orders  of  Court." 

Petitioner's  Authorities Bell's  Com.  Vol.  II.  pp.  6  and  12. 

Ersk.  B.  n.  t.  2,  §  17,  also  t.  8.  §  23,  and  t.  12,  §  45.  Ross, 
Jan.  23,  1793.  Lndy  Christina  Brown,  March  6,  1798.  Hen- 
derson, Dec.  14,  1796.  Phillips  on  Evidence,  cap.  20,  §  1,  p. 
468.  Lawriev.  Drumnsond,  18th  Feb.  1670;  Mor.  12,643. 
Hay,  19th  June  1663;  Mor.  5956.  French  v.  Eurl  of  Wemyss ; 
Mor.  12.644.  Sands,  7th  Dec.  1668;  Mor.  12,645.  Lord 
Ashburton,  2d  Feb.  1811.  Campbell  v,  Lawson,  June  17, 
1824,  and  1st  Feb.  1834.     Fettes  v.  Gordon,  7th  July  1825. 

Respondents'  Authorities Burns  v.  Ogilvie,  2d  Jan.  1753; 

Mor.  11,667.  and  Elchies'  Notes,  Vol.  II.  i^oce  Proof,  No.  11. 
Forrester  n.  Boutcher,  12ih  Feb.  1760;  Mor.  11,674. 

Lord  Ofditutrtf^  Ivory. — Act,  Solicitor- General  (M*Neill), 
Christison ;  William  Miller,  Agent, — Alt.  Cowan ;  J.  S.  Ducat, 
Agent B.  C/erA— [H.B.l 
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Second  Division (J.W.) 

No.  2. — Alexander  Ddke  of  Hamilton,  Objector^ 
V,  John  Urquuaet,  Respondent. 

Teinds — Stipend — Augmentation — An  heritor  holding  a  feu- 
right  to  hi*  teinds  for  payment  of  a  certain  quantity  of  meal 
annually  io  the  titular,  or,  in  his  option,  to  the  minister  of  the 
pariah,  had  an  amount  of  stipend  laid  upon  his  lands  equal  to 
the  itahe  of  the  teind'duty — Held,  in  providing  for  a  subse^ 
qment  augmentation,  that  it  must  be  laid  proportionally  upon 
the  teinds  of  the  lamb  of  the  titular  and  the  heritor,  after  de- 
ducting  from  the  gross  amount  of  those  of  the  heritor  the  teind- 
duty  payable  by  him  as  old  stipend. 

This  18  a  question  in  the  process  of  locality  of  the 
augmented  stipend  which,  in  1832,  the  Court  modified 
to  the  ministers  of  the  parish  of  Hamilton.  The  re- 
spondent is  proprietor  of  certain  lands  and  teinds  in 
the  parish,  held  of  and  under  the  Duke  of  Hamilton, 
who  is  titular  of  the  parish.  The  words  of  the  red- 
dendo for  the  teinds  are — "  Paying  to  us,  or  at  our 
option  to  the  ministers  of  Hamilton  and  their  succes- 
sors," a  certain  quantity  of  oatmeal  annually.  The 
teind-duty  thus  payable  was  liable,  according  to  the 
established  principles  of  allocation,  to  be  localled  upon, 
primo  loeOf  for  the  stipend  of  the  minister,  and  was  so 
appropriated  by  the  titular  from  a  very  early  period. 
The  point  raised  in  the  preeent  locality  is,  whether,  in 
ascertaining  the  augmented  stipend  to  be  allocated  upon 
the  tetnds  of  Mr  Urquhart's  lands,  the  teind-duty  ap- 
propriated to  the  minister  is,  or  is  not  to  be  dedofiled 
from  their  gross  value. 

The  Duke  of  Hamilton  submitted,  that  the  deduc-> 
tion  ought  not  to  be  allowed.  Teinds,  when  in  the 
natural  possession  of,  and  drawn  by  the  titular,  are 
considered  as  free  teinds,  liable  to  be  allocated,  primo 
loco,  for  the  maintenance  of  the  minister.  But  if  the 
titular  confer  on  the  heritor  a  right  to  his  teinds,  the 
consideration  being  an  annual  payment  or  duty,  such 
duty  is  also  liable  to  be  allocated  upon  primo  loco. 
The  teind-duty  is  not  a  payment  by  the  heritor  out  of 
his  teinds,  but  the  consideration  which  the  titular  re- 
ceives for  transferring  the  absolute  right  to  the  teinds. 
If  the  respondent's  proportion  of  the  augmentation 


were  to  be  allocated  only  on  his  surplus  teind,  after 
deducting  thf  teind-duties,  his  teinds,  in  that  case, 
would  be  held  blench.  The  consideration  for  the' right 
may  or  may  not  be  the  full  value  at  the  time.  It  can- 
not be  assumed,  in  the  present  instance,  that  the  duty 
was  the  full  value  of  the  teinds  of  the  land  at  the  time; 
and  though  they  should  increase  twenty-fold  in  value, 
the  titular  would  have  no  claim  upon  them.  Farther, 
if  the  titular  should  stipulate  for  a  sum  of  money  in- 
stead of  for  an  annual  payment  or  duty,  he  is  entitled 
to  do  with  the  price  what  he  pleases,  and  the  heritor 
could  not  deduct  any  part  of  the  price,  or  the  interest 
of  it,  from  the  gross  amount  of  his  teinds. 

On  the  other  hand,  the  respondent,  assuming  his 
rental  to  be  such  as  to  bring  out  the  gross  value  of  his 
teinds  at  £50,  and  assuming  the  extent  of  his  teind 
feu-duty,  already  allocated  to  the  minister,  £20, — then, 
to  the  extent  of  the  remaining  £30,  being  the  amount 
of  the  unexhausted  teinds  in  his  hands,  he  could  not 
dispute  that  he  was  open  to  be  allocated  upon  for  aug- 
mented stipend  pro  rata  with  the  other  heritors,  in  re- 
spect of  the  unexhausted  teinds  in  their  hands.  Beyond 
such  proportional  liability,  however,  it  was  considered 
that  he  could  not  be  subjected  in  any  payment  on  ac- 
count of  his  teinds,  either  to  the  titular  or  to  the  mi- 
nister. The  teind-duty  is  the  full  equivalent  of  the 
teinds ;  and  supposing  that  no  increase  in  value  had 
taken  place,  the  principle  contended  for  by  the  Duke 
would  lead  to  nothing  else  than  making  the  heritor, 
after  he  has  paid  the  full  value  of  his  teinds  under  the  • 
name  of  teind-duty,  pay  the  same  amount  over  again, 
out  of  the  stock,  in  name  of  augmented  stipend.  In 
the  case  of  a  proper  sale  of  teindis  under  the  Statutes, 
the  titular  is  not  required  to  allocate  the  interest  of  the 
price ;  but  this  is  explained  by  the  authorities  to  pro- 
ceed on  the  difference  between  a  forced  sale  at  an  un- 
dervalue by  the  Statutes,  and  a  voluntary  sale  or  feu 
where  the  full  value  is  presumed  to  be  taken.  Tiie 
principle  for  which  his  Grace  contends  stands  ruled 
against  him  by  a  judgment  of  the  Court,  pronounced 
in  an  action  at  his  own  instance,  and  affirmed  in  the 
House  of  Lords.  15th  December  1835;  House  of 
Lords,  May  12,  1837,  Sh.  and  M*L.,  II.  p.  586. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, May  22,  1840: 

"  Finds  that  the  respondent  and  sundry  other  heritors  in  the 
parish  bold  feu-charters  of  their  several  lands,  and  of  the  teinds 
thereof,  originally  granted  by  the  Hamilton  family  to  their  pre- 
decessors in  the  seventeenth  century  :  Finds  that  the  said  feu- 
charters  contained  stipulations,  whereby  the  feuars,  respective- 
ly, were  hound  to  pay  or  deliver  certain  sums  or  quantities  of 
victual  to  the  superior,  or,  in  his  option,  to  the  minister  of 
Hamilton,  annually,  in  name  of  teind-duties:  Finds  that  these 
teind-dutiei  were  in  general  appropriated  to  the  minister,  and 
paid  hy  the  heritor  to  him,  to  account  of  the  old  stipend  pay- 
able at  the  date  of  the  feu-charters,  and  that  the  noble  supe- 
rior's family,  as  lay  proprietors  in  the  parish,  paid  the  balance 
of  the  old  stipend  :  Finds  that  the  teind-duties  being  thus  ap- 
plied, exhausted  all  further  claim  on  the  part  of  the  superior  for 
teinds  for  the  several  years  in  wbich  they  were  paid :  Finds 
that,  when  a  subsequent  augmentation  was  awarded  in  1697, 
the  same  was  provided  for  hy  certain  small  additions  made  to 
the  teind-duties  of  the  feuars,  wbich  tirere,  in  many  instances, 
specified  in  the  renewed  charters  granted  by  the  Duke's  prede- 
cessors, while  the  remainder  of  the  stipend,  as  thus  augmented, 
continued  to  be  paid  by  the  noble  pursuer's  predecessors : 
Finds  that  augmentations  were  awarded  in  or  about  1796  and 
1814,  snd  that  these  augmentatiuni  were  provided  for  by  a  final 
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scheme  of  locality  in  1826,  which  proceeded  on  the  principle, 
that  the  allocations  for  the  old  stipends  wer^  not  to  be  dis- 
turbed, and  that  the  said  later  augmentations  were  to  be  laid 
proportionally  on  the  teinds  of  the  lands  of  his  Grace,  and  of 
the  feiiars  holding  right  to  their  teinds  (in  respect  of  their  se- 
veral valued  rents,  as  ascertained  either  by  decrees  of  valua- 
tion, or  failing  these,  by  schemes  of  the  proven  rental),  but 
always  after  deduction  from  the  said  teind  of  the  old  stipend 
laid  upon  the  lands  of  the  said  feuars  respectively  :  Finds  that 
the  same  principle  of  allocation  must  be  followed  in  apportion- 
ing the  augmentation  of  1832 ;  and  remits  the  case  to  the  derk 
to  make  up  a  scheme  of  locality  in  conformity  with  these  find- 
ings :  Finds  the  respondent,  Mr  Urquhart,  entitled  to  ex- 
penses from  his  Grace  the  Duke  of  Hamilton,  and  remits  the 
account  thereof,  when  lodged,  to  the  auditor  to  tax  and  re- 
port." 

AgaiDBt  this  iDterlocutor  the  Duke  presented  a  re- 
claiming note,  praying  that  it  should  be  recalled,  and 
found, 

"that  in  allocating  the  stipend  upon  the  respondent's  lands 
and  teinds,  the  teind-duty  payable  by  him  must  first  be  allo- 
cated as  free  teind  in  the  titular's  hand ;  that  such  teind-duty 
does  not  form  any  part  of  the  stipend  exigible  out  of  the  respon- 
dent's teinds ;  and  that  the  stipend  efieiring  to  his  land  falls  to 
be  allocated  upon  the  teinds  rateably  with  the  titular  and  the 
other  heritors  having  heritable  rights  to  their  teinds,  irrespective 
of  said  teind-duty,  and  to  remit  to  the  clerk  to  prepare  a  locality 
in  conformity  with  these  findings." 

The  draft  of  an  interlocutor,  such  as  the  Duke  pro- 
posed, was  submitted  to  the  Court,  and  was  conceived 
in  the  following  terms : 

'*  The  Lords  having  heard  counsel  for  the  parties,  recal  the 
last  two  6ndings  in  the  interlocutor  reclaimed  against,  and  find 
that  the  teind-duties  fall  to  be  primo  loco  localled ;  and  that 
each  farther  payments  of  stipend,  if  any,  as  may  have  been 
made  under  the  fbrmer  decrees  of  locality  by  the  respondent 
and  pursuer  respectively,  are  to  be  continued ;  and,  quoad  the 
augmented  stipend,  find  that  the  same  falls  to  be  allocated 
upon  all  the  heritors  having  heritable  rights  to  their  teinds,  in 
proportion  to  the  real  rents  of  their  lands,  or  decrees  of  valua- 
tion respectively,  but  without  deducting  from  the  augmented 
stipend  so  to  be  allocated  the  amount  of  the  teind-duties  prt'sio 
loco  appropriated  by  the  titular  in  payment  of  the  old  stipend ; 
and  remit  the  cause  to  the  Lord  Ordinary  to  give  effect  to  these 
findings,"  &c. 

At  the  advising  (5th  March  1841)  it  was  urged,  that 
the  decision  in  the  case  of  Chesters  in  173d,  Duke  of 
Douglass  v.  Elliott,  February  1,  173d,  supported  the 
principle  for  which  the  Duke  contended ;  and  a  writ- 
ten argument  was  appointed,  chiefly  to  give  parties  an 
opportunity  of  examining  the  pleading  in  that  locality, 
and  the  principle  upon  which  the  allocation  of  stipend 
was  there  made.  The  particulars  of  that  case  are  as 
follows : — The  Court  modified  to  the  minister  of  Ches- 
ters a  stipend  of  1200  merks,  and  100  merks  for  com- 
munion elements.  The  old  stipend  was  900  merks, 
and  consequently  the  augmentation  amounted  to  300 
merks.  The  old  stipend  had  been  paid  to  the  minister 
by  the  Duke  of  Douglass,  while  his  Grace  drew  from 
the  lands  of  Ashtrees  30  merks,  and  from  the  lands  of 
Woolie  and  Wolfhoplie  20  merks  of  teind-duty.  In 
the  process  of  locality,  the  Duke  of  Douglass,  as  patron, 
and  as  such  having  right  to  the  teinds  of  the  parish^ 
and  right  also  to  allocate  the  stipend,  so  as  to  *'  exeem 
his  own  lands,  as  far  As  the  other  teinds  will  go,"  lodged 
a  scheme  of  locality  of  the  teinds  of  the  other  heritors, 
which  he  proposed  wholly  to  exhaust  in  the  first  in- 
stance, and  then  to  burden  the  teinds  of  his  own  lands 
merely  with  what  should  be  necessary  to  make  up  the 


amount  of  the  modified  stipend.  To  this  it  was  object- 
ed by  Elliott,  that  he  had  an  heritable  right  to  his 
teinds,  subject  to  the  burden  of  100  merks  of  teind- 
duty  ;  that  in  regard  to  the  old  stipend,  he  wa?  subject 
only  to  the  extent  of  his  teind-duty  $  and  in  regard  to 
the  augmentation,  it  was  ultimately  found  by  the  Court 
that  it  fell  "  to  be  allocated  upon  the  teinds  of  the  Duke 
and  William  Elliott  their  land,  proportionally  to  their 
respective  rents."  The  interlocutor  does  not  state,  that 
from  the  teinds  of  the  parties  there  was  to  be  deducted 
such  amount  of  old  stipend  as  they  respectively  paid, 
in  allocating  upon  them  their  proportional  shares  of 
the  augmentation ;  or  that  as  regarded  the  teinds  of 
William  Elliott,  deduction  was  to  Ji>e  made  of  his  teind- 
duty  prior  to  his  proportion  of  the  augmented  stipend 
being  calculated ;  but  from  an  examination  of  the  re- 
cord, it  was  admitted  by  both  parties,  that  in  adjusting 
the  several  proportions  of  the  augmentation^  such  de- 
duction was  actually  given. 
At  the  final  advising, 

Lord  Medwyn, — 1  concur  in  the  eondosivenesi  of  the  arith- 
metical details  given  in  the  respondent's  minute,  as  to  the  effect 
of  the  decision  in  the  case  of  Chesters.  But  I  have  always  felt 
it  to  be  an  anomaly  in  teind  law,  that  if  a  titular  confer  upon  an 
heritor  a  right  to  his  teinds  for  a  price,  he  may  do  with  it  what 
he  pleases,  and  is  himself  no  farther  liable ;  whereas,  if  he  feus 
the  teinds,  the  teind-duty  is  first  allocated  for  ministers'  sti- 
pend, and  is  therefore  just  so  much  out  of  the  titular's  pocket. 
On  the  whole,  I  agree  with  the  interlocutor  of  the  Lord  Ordi- 
nary. 

Lord  Moncreiff,-^l  see  no  difliculty  in  this  ease.  The  spe- 
cific form  of  the  objection  may  not  b»  the  same  as  that  urged 
in  some  of  the  previous  cases,  but  the  argument  is  the  same, 
and  has  been  re|)eatedly  refuted  and  repelled.  In  the  case  of 
Chesters,  the  teind-duties  were  first  deducted  in  allocating  the 
augmentation ;  and  if  it  were  to  be  otherwise  in  this  case,  it 
would  be  an  allocation  on  the  stock. 

Lord  Meadowbank  concurred. 

The  Court  adhered,  with  additional  expenses. 

Respondent's  Authorities. — Lord  Dundas  v.  Boikfe,  13th 
February  1793;  M.  14,820.  Dundas  v.  Balfour,  2dd  May 
1821 ;  Shaw's  Teind  Cases,  No.  1. 

Lord  Ordinary,  Cuninghame Aci.  Whigham ;  Robert  Ru- 
therford, W.S.,  Agents  Ah,  Dean  of  Faculty  O^ood), 
Cowan;  John  Donaldion,  W.S.,  Ageni, —  Teind  Clerk, — 
f  J.  W.  I 


\6th  November  1841. 

Fi&sT  Division (H.  B.) 

No.  3.  —  Mas  Caroline  Kennedy  and  Andrew 
Kennedy,  P^Uiofters,  v.  George  StbeUi,  JRe- 
spondeni. 

Husband  and  Wife — Parent  and  Child — Divorce— Ov-cmn- 
ttancts  in  which  the  Court  refuted  to  remove  a  child  from  the 
custody  of  a  stranger,  on  an  application,  preeented  after  thefa^ 
ther*s  death,  in  name  of  the  mother^  who  had  been  divorced  for 
adultery,  and  of  her  brother, 

Mrs  Caroline  Kennedy,  designating  herself  <*  late 
wife  of  James  Currie,  now  deceased,"  presented  a  peti- 
tion, with  consent  of  her  brother,  Andrew  Kennedy, 
professor  of  music,  Dublin,  praying  for  the  removal  of 
her  son,  Charles  Wilmot  Currie,  from  the  custody  of 
George  Steill,  writer  in  Glasgow,  to  a  boarding  school 
in  Edinburgh.  Steell  lodged  answers,  in  which  be  stated 
that  Mrs  Caroline  Kennedy  "was  divorced  by  her 
husband,  the  late  James  Currie,  on  the  ground  of  adul- 
tery, and  that,  since  the  dissolution  of  that  marriage, 
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she  has  continued  the  tame  criminal  connexion,  of  which 
several  children,  now  alive,  are  the  fruits."    He  further 
stated,  that  his  connection  with  the  child  originated  as 
follows : — In  May  1835,  a  person  of  bis  acquaintance, 
now  settled  in  London,  <^  mentioned,  as  if  casually,  that 
a  friend  of  his,  an  English  gentleman  of  the  name  of 
Wilmot,  then  resident  with  his  wife  in  Edinburgh,  was 
contemplating  a  visit  to  England,  and  perhaps  to  the 
continent,  and  was  desirous,  in  the  meantime,  of  placing 
their  infant  child,  a  boy,  under  the  care  of  some  person 
of  respectability  in  Glasgow,  or  its  neighbourhood." 
The  respondent  and  his  wife  having  no  children  of 
their  own,  agreed  to  take  charge  of  the  child.    A  few 
days  after,  the  pretended  Mrs  Wilmot  called  upon  the 
respondent,  and  after  apologizing  for  the  unavoidable 
absence  of  her  husband  on  business  at  Newcastle,  pro- 
duced a  letter  from  the  person  who  had  first  introduced 
the  subject  to  the  respondent,  in  which  he  stated  that 
Mr  Wilmot  had  left  with  him  full  powers  to  arrange 
every  thing  as  to  board.     Two  days  after  the  child, 
then  about  thirteen  months  old,  was  brought  to  the 
respondent's  house  by  Mr  Wilmot's  servant.    For  some 
time  the  respondent  had  no  doubt  that  the  child  was 
truly  the  child  of  a  Mr  Wilmot,  and  that  the  lady  who 
had  called  as  his  mother,  was  Mrs  Wilmot ;  but  his 
suspicions  having  been  awakened,  he  made  inquiry, 
and  ascertained  that  no  Mr  Wilmot  existed,  and  that 
Mrs  Wilmot  was  no  other  than  the  petitioner,  at  that 
time  living  separate  from  her  husband  Mr  Currie,  and 
shortly  afterwards  divorced  by  him  for  adultery.    In 
September  1835,  the  petitioner,  still  under  the  assumed 
name  of  Wilmot,  applied  for  the  child  to  be  delivered 
up  to  her,  but  the  respondent  now  refused ;  and  having 
made  the  person  who  first  negotiated  about  the  child 
aware  of  the  discoveries  he  had  made,  entered  into 
an  arrangement,  in  which  he  stipulated,  that  the  de- 
grading connexion  on  the  part  of  the  mother  should 
cease,  and  that  she  should  not  interfere  with  the  resi- 
dence or  education  of  the  child.     The  connection  con- 
tinued to  subsist,  but  no  further  interference  with  the 
child  was  attempted  till  1840,  when,  in  consequence  of 
the  death  of  Mr  Currie,  the  child's  presumed  parent,  a 
lucrative  succession  opened  to  him.    Mr  Currie  having 
died  intestate,  the  nearest  agnate  might  have  served  as 
the  child's  tntor-at-law,  but  Mrs  Kennedy,  with  her 
brother^  presented  a  petition  craving  the  appointment 
of  a  certain  individual  as  factor  loco  tutaris.    The 
nearest  agnate  appeared  to  oppose  the  appointment,  but 
oltimately  an  arrangement  was  alleged  to  have  been 
entered  into,  by  which  the  agnate,  on  condition  of  re- 
cognising the  pupil's  legitimacy,  and  renouncing  all 
right  to  the  office  of  tutor-at-law,  was  to  receive  £500 
from  the  pupil's  succession.    The  respondent  further 
alleged,  that  the  object  proposed  in  the  removal  of  the 
child  to  Edinburgh,  was  to  educate  him  in  the  Roman 
Catholic  religion,  to  which  both  the  mother  and  the 
factor  loeo  tutoris  belonged,  though  the  father  and  all 
the  relatives  on  the  father's  side  were  Protestants. 
Along  with  his  answers,  the  respondent  produced  cer- 
tificates of  his  respectability  from  clergymen  in  Glas- 
gow, and  also  a  letter  from  the  nearest  agnate,  stating, 
that  though  he  had  agreed  not  to  claim  the  office  of  tutor- 
at-law,  and  did  not  wish  to  do  any  thing  inconsistent 
with  that  agreement,  he  had  a  clear  interest,  as  the 
child's  heir«at-laWy  to  see  to  his  comfort  and  improve- 


ment, and  that  as  he  was  convinced  he  could  not  be  in 
better  hands  than  with  the  respondent  and  his  wife,  to 
remove  him  from  their  custody  was  contrary  to  his 
wishes. 

The  petitioner,  in  her  replies,  did  not  expressly  deny 
the  respondent's  statements,  or  allege  that  the  child's 
comfort  was  not  properly  attended  to,  but  she  insisted 
on  the  relationship  of  herself  and  her  brother  to  the 
child,  and  the  feelings  and  obligations  thence  arising, 
as  justifying  her  application.  Divorce  only  destroyed 
the  patrimonial  interests  of  the  parties,  but  did  not 
afiect  the  rights  arising  out  of  relationship.  The 
mother  of  an  illegitimate  child  has,  in  the  general  cases 
a  right  to  its  custody  ;  and  it  was  impossible  that  the 
petitioner  could  be  in  a  worse  position.  Besides,  the 
respondent  had  no  title  whatever  to  the  custody  of 
the  child.  It  was  placed  under  his  charge  by  the  pe- 
titioner, and  therefore,  whatever  her  rights  might  be  in 
the  abstract,  or  in  a  question  with  parties  having  some 
legitimate  title,  it  was  clear,  conformably  to  the  case 
of  Forbes  V.  Hume,  March  2,  1832,  that  the  respon- 
dent could  not  be  heard  in  opposition  to  the  present 
application.  The  concurrence  of  the  nearest  agnate 
did  not  alter  the  matter.  As  he  was  the  heir  of  the 
pupil,  there  was  an  insuperable  objection  to  his  having 
any  thing  to  do  with  his  custody ;  the  more  especially 
as  he  had  actually  lodged  a  note,  when  the  application 
was  made  for  a  factor  loco  tutoris,  in  which  he  denied 
the  pupil's  legitimacy,  and  claimed  his  succession  for 
himself.  ''  No  doubt  it  is  true  that  the  threatened  opposi- 
tion to  the  appointment  of  a  factor  was  prevented,  and, 
as  alluded  to  in  the  answers,  a  sum  of  money  was  agreed 
to  be  given  him,  on  the  engagement  that  he  should 
refrain  from  injuring  the  prospects  and  happiness  of 
the  pupil,  by  making  the  unfortunate  circumstances 
which  attended  the  connexion  of  the  parents  a  topic 
of  discussion  in  a  public  court."  It  was  now  evident 
that  the  agnate  had  not  kept  this  engagement. 

The  respondent  lodged  duplies,  in  which  he  denied 
that  the  petitioner  had  any  title  to  make  the  present 
application, — maintaining,  that  though  divorce  might 
not  dissolve  the  natural  ties  of  affection  between  parent 
and  child,  it  dissolved  all  the  legal  rights  arising  out  of 
marriage,  and  among  them,  the  right  of  custody  or 
guardianship  of  the  children.  But,  independently  of 
the  legal  effect  of  the  decree  of  divorce,  the  conduct 
of  the  petitioner  was  in  itself  sufficient  to  exclude  her 
from  any  interference  with  the  child. — Case  of  Walker, 
March  10,  1824. 

At  advising. 

Lord  Pruideni. — The  present  application  raises  questions  of 
gretkt  importance.  Independently  of  the  abstract  point  of 
title,  there  is  matter  in  these  papers  which  calls  distinctly 
and  pointedly  for  the  interference  of  the  Court,  in  order  to 
protect  the  interests  of  this  pupil.  Our  attention,  in  the  Second 
Division,  was  lately  called  to  the  case  of  an  individual  of  some 
status,  who  had  the  misfortune  to  become  pregnant  during  her 
widowhood.  A  child  of  the  marriage  was  at  the  time  in  her 
custody,  and  the  question  was,  whether,  in  the  circumstances,  it 
could  be  continued.  We  were  satisfied  that  the  point  having 
been  brought  under  the  notice  of  the  Court,  we  were  bound  to 
interfere  and  see  that  the  boy  should  be  removed  from  her 
custody,  and  we  accordingly  gave  an  order  to  that  effect.  The 
present  is  a  much  stronger  case ;  for  I  must  say  I  have  never 
read  papers  displaying  more  coolness,  or  greater  mystery.  The 
facts  are  not  fairly  brought  out.  We  see  the  name  of  the 
woman,  and  we  may  have  our  suspicions  as  to  that  of  her 
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paramour^  but  thongb  it  may  be  disagreeable  to  make  sucb 
Btatemenls,  parties  should  speak  out.  and  let  as  know  exactly 
bow  the  matter  stands.  This  much  however  appears.  The 
woman  is  divorced  a«  an  adultress.  The  husband  lives  for  som^ 
time  after,  and  dies  leaving  a  fund  available  to  the  pupil.  Then 
the  mother,  after  leaving  the  child  to  remain  a  number  of  vears, 
almost  unnoticed,  with  Mr  Steell,  whose  respectability  is  not 
questioned,  comes  forward  with  the  present  application  to  re- 
move him,  and  place  him  in  a  boarding-school  in  Edinburgh. 
Now,  it  is  not  necessary  to  discuss  the  abstract  question,  how 
far  an  application  of  this  nature  can  competently  be  made  by 
a  divorced  woman.  It  is  enough  to  know  that  this  woman 
actually  continues  to  live  in  a  state  of  reprobation.  Such  be- 
ing the  case,  we  are  called  upon  not  to  give  the  slightest  coun- 
tenance to  her  interference,  either  to  fix  the  residence,  or  con- 
trol the  education  of  the  child.  I  say  nothing  as  to  the  religion 
in  which  it  is  alleged  she  wishes  to  bring  him  up.  With  that 
we  have  nothing  to  do  ;  but  we  are  bound  to  refuse  an  applica- 
tion, the  result  of  wbicb,  in  all  probability,  will  be,  to  give  the 
control  to  this  woman  herself.  It  is  true  that  her  brother  con- 
curs with  her,  but  bis  application  appears  to  be  only  pro  forma, 
and  there  is  no  reason  to  presume  that  he  would  afterwards  in- 
terfere. But  supposing  we  refuse  the  present  application,  the 
question  still  remains,  whether  we  should  leave  the  boy  where 
be  is,  or  place  him  elsewhere.  Were  there  any  doubt  as  to 
the  respectability  of  the  respondent,  it  would  be  our  duty  to 
remit  to  the  Sheriff  to  inquire;  but  from  the  certificates  pro- 
duced, it  is  evident  that  there  is  no  ground  of  objection  on  that 
bead.  Besides,  in  allowing  the  child  to  remain  with  Mr  Steell 
at  present,  we  are  not  deciding  that  be  shall  have  the  custody 
in  all  time  to  come.  Circumstances  may  ari<e  to  make  that  inex- 
pedient. It  is  of  importance  to  observe,  that  Mr  Steell  has  the 
concurrence  of  the  nearest  agnate.  But  then  it  is  said  that  the 
agnate  has  been  bought  off,  and  that  £500  of  the  pupil's  money  has 
been  given  him  to  withdraw  his  opposition  to  the  appointment 
of  a  factor  loco  tutoris.  This  is  another  peculiar  feature  in  the 
present  case.  I  of  course  reserve  my  opinion  upon  it  till  the  pro- 
per time  ;  but  it  is  more  than  doubtful  if  the  Court  will  ulti- 
mately sanction  such  an  application  of  the  pupil's  funds.  I  am 
clear  that  we  are  not  called  upon,  either  in  law  or  in  the  ex- 
ercise of  our  equitable  jurisdiction,  to  grant  this  petition. 

Lord  Gilliea.-^l  concur  in  all  that  baa  been  said  by  your 
Lordship.  My  only  doubt  is,  whether  we  ought  not  to  go  a 
step  farther  than  your  Lordship  has  proposed.  This  woman  it 
in  pelitorio.  The  first  thing,  then,  we  have  to  do  is,  to  look  to 
ber  title,  and  consider  her  object.  Now,  the  object  evidently  is, 
to  withdraw  the  child  from  the  custody  of  the  respondent,  and 
place  him  in  her  own.  It  is  said,  indeed,  that  she  does  not 
want  this,  but  that  she  merely  wishes  to  transfer  him  to  a  board- 
ing-school in  this  town.  Did  we  grant  this  application,  there 
is  nothing  to  prevent  his  removal  to-morrow.  The  lady  who 
keeps  this  boarding-school  is  not  in  Court.  We  can  neither 
compel  her  to  undertake  the  custody  of  the  child,  nor  prevent 
ber  from  giving  it  up.  The  concurrence  of  the  brother  makes 
no  alteration  in  the  case,  since  it  is  evidently  given  for  the  pe- 
titioner's interest.  Then  I  see  no  ground  for  objecting  to  Mr 
Steell.  The  certificates  produced,  show  that  be  is  sufficiently 
qualified  ;  and  the  propriety  of  his  management  hitherto  is 
proved  by  the  admissions  of  the  applicant  herself.  Looking  at 
the  whole  circumstances, — the  ridiculous  and  false  correspon- 
dence %vben  the  child  was  first  intrusted  to  Steell, — the  indif- 
ference manifested  by  the  mother  for  years,  till  the  succession 
opened  to  him, — and  the  continued  guilt  plainly  charged  upon 
ber,  and  not  attempted  to  be  denied, — I  cannot  listen  to  any 
proposal  to  remove  the  child,  still  less  to  remove  him  to  the 
custody  of  a  person  recommended  by  the  present  petitioner. 
Had  she  alleged  that  Mr  Steell  was  not  a  proper  person  to  have 
the  charge,  it  would  have  been  our  duty  to  inquire  into  the  al- 
legation. But  this  is  not  the  case.  She  wishes  him  removed, 
merely  because  she  prefers  to  have  him  with  a  person  through 
whom  she  would  ultimately  have  him  at  her  sole  disposal.  But 
the  matter  ought  not  to  rest  here.  We  have  no  direct  power, 
as  in  Chancery,  to  make  this  pupil  a  ward  of  the  Court, 
as  be  would  have  been  made  there,  in  circumstances  much 
less  aggravated :  But  still  he  is  to  be  regarded  as  in  some 
sense  a  ward,  as  it  appears  that  a  factor  loco  tuioria  has  been 


appointed,  and  has  bis  estate  under  management.  Now,  it  is 
said  that  the  factor,  in  order  to  remove  opposition  to  his  ap- 
pointment, hail  paid  away  a  large  sum  of  money  belonging  to 
his  pupil.  If  he  has  done  so,  are  we  not  bound  to  take  cog- 
nizance of  the  fnct  ?  It  may  be  that  when  the  pupil  comes  of 
age,  this  sum  of  £500,  said  to  have  been  paid,  may  go  for 
nothing,  and  that  he  may  be  restored  against  this  dilapidation 
of  bis  patrimony.  If  it  is  true  that  the  factor  has  given  this 
money  to  silence  opposition,  be  ought  to  be  called  on  to  appear 
and  explain. 

Lord  Mackenzie I  take  the  same  view.     If  a  petition  were 

given  in,  stating  that  the  child  had  fallen  into  evil  hands,  and 
praying  the  Court  to  rescue  him,  even  a  divorced  mother  must 
have  been  listened  to,  and  certainly  far  more  an  uncle.  Di- 
vorce does  not  go  to  destroy  the  relationship  of  the  motber  ; 
for  I  have  no  doubt  that,  in  certain  circumstances,  she  would 
be  bound  to  give  aliment.  Neither  does  divorce  affect  the  re- 
lationship of  collaterals ;  for  instance,  the  father  of  the  motber. 
The  divorce  may  be  itself  the  very  reason  for  allowing  his  in- 
terference. Suppose  a  father  were  to  come  forward  and  say, 
that  he  bad  the  misfortune  to  have  an  adulterous  daughter,  and 
that  his  grandchildren  by  ber  had  fallen  into  improper  hands, — 
could  it  be  said  that  he  has  no  title  to  interfere  ?  That  is  out 
of  the  question.  The  present  case,  however,  is  not  of  this  na- 
ture. The  petitioner  does  not  say  that  the  respondent  is  an 
improper  custodier ;  but  she  wishes  one  recommended  by  her- 
self, and  her  brother  for  ber;  for  he  is  living  at  a  distance,  and 
evidently  does  not  mean  to  take  any  charge.  She  is  doubtless 
entitled  to  come  into  Court ;  but  we  are  not  bound  to  grant 
what  she  asks,  as  she  does  not  want  our  assistance  to  prevent 
injury  to  the  child.  The  question  is,  ought  we  to  disturb  the 
possession  of  Steell,  and  give  it  to  another,  merely  on  the 
mother's  recommendation  ?  If  there  were  any  doubt  of  Stcell's 
qualifications,  we  might  institute  inquiry.  But  nothing  of  the 
kind  is  alleged.  But  what  has  become  of  the  factor  loco  tm- 
torts  t  In  questions  of  this  nature,  it  is  usual  for  him  to  give 
assistance  to  the  Court.  Here  be  apparently  declines  to  come 
forward ;  and  I  don't  wonder  at  it,  for  there  is  something 
in  the  matter  very  strange.  It  is  said  that  the  relations  on 
the  father's  side  have  been  bribed  not  to  take  the  office  of 
tutor,  and  that  a  factor  loco  tutorU  was  accordingly  appoint- 
ed, I  presume,  on  the  application  of  the  mother  and  her 
brother.  This  case  of  the  factor  might  have  been  brought 
directly  before  the  Court,  but  the  father's  relations  are 
not  disposed  to  interfere.  They  have  got  the  money,  and 
are  not  disposed  to  give  it  back.  Supposing  that  to  be  the 
case,  I  think  it  is  clearly  our  duty,  ex  parte  judicia,  as  in  a 
matter  between  us  and  the  factor,  to  call  upon  him  for  expla- 
nation. Suppose  no  explanation  is  given,  is  it  our  business  to 
remain  till  the  party  who  has  been  bribed  sees  it  proper  to  bring 
a  complaint?  Unquestionably  not.  Our  duty  would  be  to  re- 
move  the  present  factor  immediately,  and  appoint  another,  with 
whose  help  we  may  be  able,  if  necessary,  to  find  a  proper  cus- 
todier too.  I  think  we  ought,  in  the  first  place,  to  refuse  the 
petition,  and  call  upon  the  factor  to  clear  up  this  alleged  trans- 
action. 

Lord  Fullerton I  concur  so  entirely  with  Lord  Mackenzie, 

that  I  think  it  unnecessary  to  make  any  remarks. 

The  Court  pronounced  the  following  interlocutor : 

**  Refuse  the  desire  of  the  petition,  and  decern ;  find  expenses 
due,  and  remit  the  account,  when  given  in,  to  the  auditor  to 
tax  and  report :  Further,  appoint  the  factor  loco  tutoris  for 
Ciiarles  Wilmot  to  give  in  a  minute  stating  the  facts  connected 
with  his  appointment,  and  explaining  that  appropriation  of  the 
funds  of  the  said  Charles  Wilmot  which  is  set  forth  by  the  re- 
spondent as  having  taken  place." 

Act,  Rutherfurd,  Macfarlane;  John  Arnott,  W.S.,  Agent, 
' — Alt,  Moir;  Wotherspoon  and  Mack,  W.S.,  Agents,  —  N. 
C/erA.— I  H.B.] 
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I6th  November  1841. 
Second  Divi8iO!f (J.W.) 

No.  4. — Christie  ofDurie,  Petitioner. 

Statute— Bond  Act,  1  and  2  Will.  IV.  e.  43,  §  66— Entailed 
Proprietor — Expenses — Road  trustees,  with  a  view  to  acquire 
a  right  of  ferry  belonging  to  an  entailed  proprietor ,  made  offer  of 
£567  as  the  value,  which  was  refused;  the  proprietor,  however^ 
made  no  tender  of  it  for  any  specific  sum,  and  a  jury  was  sum' 
moned  to  ascertain  the  value.  The  verdict  was  for  £625,  and 
the  proprietor,  in  applying  to  the  Court  to  regulate  the  invest- 
ment of  the  fund  for  the  benefit  of  the  succeeding  heirs  of  entail, 
craved  that  the  expense  of  realising  and  investing  the  fund 
should  be  deducted  from  it — Held  that  he  must  pay  his  own 
expenses  in  realising  the  fund,  but  that  he  might  deduct  the 
expense  of  investing  it. 

The  petitioner  was  entailed  proprietor  of  a  right  of 
ferry,  which  was  taken  by  the  road  trustees  ander  the 
Act  I  and  2  Will.  IV.  c.  43.  The  ferry  was  valued 
at  £2386.  8s.,  and  the  trustees  offered  £567.  The 
proprietor,  considering  the  great  difference  between  the 
offer  of  the  trustees,  and  the  valuation  which  he  had 
himself  procured  to  be  made,  refrained  from  asking 
any  speclBc  sum.  A  jury  was  in  consequence  sum- 
moned to  ascertain  the  value,  and  they  fixed  it,  by  their 
verdict,  at  £625.  The  expenses  of  the  proceedings  are 
regulated  by  the  65th  section  of  the  Act : 

*'  And  be  it  enacted,  that  in  case  such  jury  shall  award  a 
f^eater  compL*nsation  than  the  trustees  shall  have  offered,  but 
less  than  the  proprietor  or  occupier  shall  have  required,  the  ex- 
penses of  the  process  and  proceedings  shall  be  borne  by  such 
trustees  and  the  said  proprietor  or  occupier,  equally ;  but  in 
case  the  said  jury  shall  award  to  such  proprietor  or  occupier  the 
sum  so  required,  or  any  greater  sum,  the  whole  of  the  said  ex- 
penses shall  be  paid  by  such  trustees;  and,  on  the  other  hand, 
if  the  said  jury  shall  award  the  sum  offered  by  such  trustees,  or 
a  less  sum,  the  whole  of  the  said  expenses  shall  be  paid  by  the 
said  proprietor  or  occupier." 

The  proprietor,  in  applying  to  the  Court  for  a  remit 
to  the  Sheriff  to  inquire  into  the  value  of  certain  lands 
which  he  proposed  to  purchase  with  the  price,  and  to 
entail  for  the  benefit  of,  the  succeeding  heirs  of  entail, 
craved  at  the  same  time  that  the  expenses  of  realising 
and  investing  the  fund  should  first  be  deducted  from 
it.  He  pleaded — that  it  was  a  casus  improvisus  ;  there 
being  no  provision  in  the  Act  for  the  case  of  a  pro- 
prietor not  asking  a  specific  sum  as  the  value  of  the 
subject,  but  getting  more  than  the  trustees  offered. 

Lord  Medwyn  — The  object  of  the  Statute  is  signified  in  the 
65(h  section,  and  the  proprietor  was  bound  to  condescend  upon 
a  specific  sum,  which  would  have  brought  the  transaction  under 
the  operation  of  the  Statute. 

Lord  Monereiff. — It  is  evidently  a  casus  improvisus,  for  it  is 
not  imperiitively  laid  down  in  the  Statute  that  the  proprietor 
shall  claim  a  specific  sum.  If  the  trustees  make  him  an  offer, 
be  may  refa«e  it,  and  then  he  tries  the  value,  for  the  benefit  of 
the  heirs  of  entail  generally.  It  would  be  hard,  in  such  a  case, 
to  osake  the  heir  in  possession  pay  out  of  his  own  pocket  the 
expense  of  producing  such  a  fund  for  the  future  heirs  of  en- 
tail. 

Lord  BUeadowbanh, — The  sale  of  the  subject  here  was  com- 
pulsory under  the  Statute,  whether  held  in  fee-simple  or  under 
entail.  If  iicld  in  fbe-simple,  the  proprietor  must  have  paid  his 
own  expenses,  having  made  no  tender  to  the  public  at  all. 
Now,  is  there  any  ground  for  applying  a  different  rule  to  an 
heir  of  entail  ?  The  trustees  made  an  offer  of  a  specific  sum, 
and  the  jury  foaod  a  verdict  for  a  greater.  But  the  proprietor 
made  no  offer,  which  it  is  contemplated  by  the  Statute  that 
be  should  make,  in  order  to  put  it  in  the  power  of  the  trustees 
to  accept  of  it.     The  64th  lectioa  provides,  that  where  (he  pro- 


prietor *'  delays  or  refuses  to  treat,*'  recourse  is  to  be  had  to  ^ 
jury  to  ascertain  the  value.  Having  delayed  to  treat,  he  is  pre' 
sumed  to  have  made  an  offer  which  the  trustees  could  not  accept 
of.  I  am  therefore  of  opinion  that  he  must  pay  his  own  ex- 
penses, without  deducting  them  from  the  fund  realised. 

Lord  Medwyn, — With  regard  to  the  expense  of  investing  the 
fund,  I  think  it  may  be  taken  from  the  fund. 

The   Court  allowed  the  expense  of  investing  the 
fund  to  be  deducted,  but  not  the  expense  of  realising  it. 

Act,  Dunlop I  J.W.J 


\7th  November  1841. 
First  Division. — (H.B.) 
No.  5. — Magistrates  and  Town-Coumcil  o/* Elgin 
and  Others,  Suspenders^  v.  Messrs  Gatherer 
and  Walker,  Charters, 

Church — Manse — Statute  1663,  c.  21 —  Where  a  manse  has  once 
existed,  the  repair  or  rebuilding  of  it  falls  under  the  second 
branch  of  the  Statute  1663,  to  which  the  restriction  of  the 
expense  to  £1000  Scots  does  not  apply. 

Process — Citation — Res  Judicata — 1.  An  edictal  citation  of 
"  heritors,  feuars,  and  others  liable  in  the  expense  of  a  manse 
and  offices,**  in  a  parish  partly  burgal  and  partly  landward,  is 
sufficient  to  include  the  magistrates  and  town-council  of  th^ 
burgh,  2.  A  suspension,  by  individual  'heritors,  of  a  charge 
for  their  proportion  of  the  expense  of  building  a  manse,  does 
not  form  a  res  judicata  as  to  the  whole  body  of  heritors,  though 
the  suspenders  pleaded  the  general  question  of  liability,  and 
obtained  a  judgment  finding  that  the  minister* s  claim  of  a  manse 
could  not  be  sustained, — Question,  What  would  the  effect  have 
been  if  these  individual  heritors  had  proceeded  by  declarator  t 

The  parish  of  Elgin  is  partly  burgh  and  partly  land- 
ward, and  the  ministerial  charge  is  collegiate.  Since 
the  period  of  the  Revolution,  neither  of  the  ministers 
has  possessed  a  manse,  but  there  seems  sufficient  evi-* 
dence  to  prove  that  at  an  earlier  period  one  manse  at 
least  existed,  and  was  destroyed  by  fire.  In  1 74 1 ,  the 
ministers  applied  to  the  presbytery  and  obtained  decree 
for  a  manse.  Opposition  was  offered  by  the  heritors, 
and  the  matter  was  dropped.  In  .1764,  the  presbytery 
again  gave  decree  for  a  manse.  A  stent  roll  was  pre- 
pared and  approved  by  the  presbytery,  who  decerned 
for  the  proportion  to  be  borne  by  each  heritor,  and 
appointed  payment  to  be  made  to  William  Troup,  ma* 
son  in  Elgin,  who  had  contracted  for  building  the 
manse.  Several  of  the  heritors  having  refused  to  pay, 
a  charge  was  given  by  Troup, — ^the  charge  being  to 
furnish  a  manse  to  the  second  minister  of  Elgin.  The 
only  heritors  who  suspended  the  charge  were  the  Earl 
of  Fife,  Stuart  of  Pittendrich,  and  Duff  of  Milton,  who 
ultimately  succeeded  in  obtaining  a  judgment,  finding, 
**  that  in  tiiis  case  neither  of  the  ministers  of  Elgin  are 
entitled  to  a  manse  upon  the  Act  of  Parliament  1663, 
and  therefore  assoilzie  the  defenders,  and  decern." 
Nothing  farther  was  done  in  the  matter  till  1 628,  when 
Dr  William  Gordon,  the  senior  minister,  petitioned  the 
presbytery  to  design  him  a  manse  and  offices.  The  pres* 
b^'tery  ordered  an  edictal  citation  to  be  given  <*  to  the 
whole  heritors,  feuars  and  others  in  the  parish  of  Elgin, 
liable  in  the  expense  of  a  manse  and  offices,''  and  after- 
wards gave  decree  ordaining  them  to  build.  The  de- 
cree was  not  resisted,  but  an  arrangement  was  entered 
into  by  which  the  landward  heritors,  including  the 
representatives  of  the  three  who  had  succeeded  in  the 
suspension  of  1764,  agreed  to  pay  an  annual  sum  of 
£50  in  lieu  of  a  manse.     This  arrangement  subsisted 
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till  1 838,  a  period  of  about  ten  years,  when  Dp  Gordon 
died.  The  two  incumbents,  Messrs  Walker  and  Topp, 
tben  presented  separate  petitions  to  the  presbytery, 
each  praying  to  have  a  manse  designed  to  himself.  The 
presbytery  granted  the  prayer  of  Mr  Walker's  petition 
(Mr  Topp  entering  a  protest,  which,  however,  was  not 
ultimately  insisted  in),  and  appointed  the  "  heritors, 
feuars,  and  others  liable  in  the  expense  of  a  manse  and 
offices,**  to  be  cited  by  edict,  "  in  order  that,  with  their 
concurrence,  the  necesssary  steps  may  be  taken  for 
providing  the  accommodation  applied  for  by  Mr  Wal- 
ker." Ultimately,  the  presbytery  found  "  that  Mr 
Walker,  as  oldest  incumbent  in  the  parish  of  Elgin, 
is  entitled  to  a  manse  and  office-houses,  and  therefore 
ordaiu  the  said  feuars,  heritors  and  others,  to  build  the 
same.**  No  contract  for  building  having  been  entered 
into  by  the  heritors,  the  presbytery  appointed  a  com- 
mittee to  advertise  for  contracts,  and  dso  to  prepare  a 
scheme  of  assessment,  and  afterwards  entered  into  a  con- 
tract to  build  a  manse,  offices,  and  garden  wall,  for  tlie 
sum  of  £990,  which  sum  they  accordingly  found  **  was  a 
burden  upon  the  whole  landward  and  burgal  heritage 
of  the  parish  of  Elgin,  and  falls  to  be  borne  by  the  pro- 
prietors thereof  in  proportion  to  their  real  rents,  and 
decern  accordingly.''  The  decrees  of  the  presbytery, 
in  their  previous  assessments,  had  been  given  on  stent 
rolls  made  up  according  to  the  valued  rent,  and  includ- 
ing the  landward  heritors  only.  The  proportion  of  the 
whole  assessment  to  be  borne  by  the  burgh  was  stated 
at  £433.  4.  8 ;  and  this  sum  was  decerned  for  both 
against  the  Magistrates  and  Town-council,  as  primarily 
liable  for  the  community,  and  also  against  the  indivi- 
dual burgal  proprietors.  Messrs  Gatherer  and  Walker, 
writers  in  Elgin,  were  appointed  collectors  of  the  as- 
sessment. 

The  Magistrates  and  Town-council  having  refused 
to  pay  the  first  instalment,  a  charge  was  given  them 
for  the  amount.  A  charge  was  also  given  to  Alexander 
Hay  and  James  Walker,  two  of  the  individual  heritors 
within  burgh,  for  their  respective  proportions  of  the 
instalment.  Both  charges  were  suspended,  and  the 
bills  having  been  passed  on  caution,  the  processes  were 
conjoined. 

The  suspenders  pleaded — 
1.  The  proceedings  of  the  presbytery,  and  the  charge  following 
upon  these  proceedings,  have  been,  from  want  of  due  citation 
and  otherwise,  irregular  in  point  of  form,  and  on  this  ground 
alone  the  charge  ought  to  be  suspended.  2.  It  was  incompetent 
for  the  presbytery  to  decern  for  a  manse  in  favour  of  Mr  Walker, 
in  ftice  of  a  competing  claim  by  bis  colleague  Mr  Topp ;  and 
they  ought  to  have  delayed  proceedings  until  it  had  been  de- 
cided in  the  competent  tribunal  which  of  the  parties  had  a  right 
to  the  manse,  or  whether  indeed  either  of  them  possessed  such 
right.  No  proceedings  could  competently  be  taken  in  the  church 
courts  against  those  alleged  to  be  liable  for  a  manse,  till  they 
bad  it  definitely  settled  by  the  civil  courts  that  they  were  lia- 
ble, and  if  liable,  bad  it  so  settled  which  of  the  clergymen  was 
entitled  to  the  manse,  as  to  protect  them  from  all  claim  at  the 
instance  of  the  other.  3.  It  is  res  judicata  by  the  judgment  of 
the  Court  in  the  process  of  1769,  that  neither  of  the  ministers  of 
Elgin  is  entitled  to  a  manse,  and  that  no  legal  right  to  a  manse 
exists  within  this  parish.  4.  Supposing  a  legal  right  to  a  manse 
to  exist,  no  part  of  the  expenses  of  the  manse  can  legally  be 
laid  on  the  royal  burgh  of  Elgin,  or  on  any  of  the  proprietors 
of  heritage  within  burgh.  It  is  settled  law,  that  no  legal  claim 
for  a  manse  exists  within  a  royal  burgh ;  and  although  the  rule 
is  different  where  a  landward  district  is  attached,  yet  as  this 
difference  arises  in  respect  of  the  landward  district,  it  is  on  the 


landward  district  that  the  burden  should  ezclnaively  fall ;  and 
the  burgh  ought  not  to  be  made  worse  by  having  a  landward 
district  attached  to  it  than  it  would  otherwise  have  been.  5. 
At  all  events,  supposing  any  portion  of  the  expense  to  fall  upon 
the  burgh,  it  must  be  allocated  betwixt  the  burgh  on  the  one 
hand,  and  the  landward  district  on  the  other,  according  to  the 
valued  rent  effeiring  to  each  respectively.  6.  The  decree  of 
the  presbytery,  which  is  directed  both  against  the  Magistrates 
and  Council,  andalfo  against  the  individual  proprietors  of  heritage 
within  burgh,  is  altogether  unwarrantable  and  illegal.  7.  The 
limitation  in  the  Statute  1663,  c  21,  restricting  the  sum  to  be 
decerned  for  to  £1000  Scots,  applies,  and  is  in  force  in  the  pre- 
sent instance,  which  regards  not  the  repair  of  a  manse,  but  the 
erection  of  a  manse  where  none  exists. 

The  chBTgers  pleaded-^ 

1.  The  whole  proceedings  of  the  presbytery,  and  the  charge 
given  to  the  suspenders,  have  been  regular  and  valid.  (I.)  The 
suspenders  were  duly  and  legally  cited  under  the  general  citation 
given  to  heritors,  being  heritors  in  the  sense  of  the  Statute  1663, 
as  legally  representing  the  burgh  proprietors,  and  that  without 
any  reference  to  the  criterion  of  valued  or  real  rent.  Case  of 
Lanark,  24th  January  1832.  (2.)  The  chargers  had  not  acted 
counter  to  any  usage  in  the  pansh  as  to  parochial  assessments, 
there  being  no  usage  whatever  in  regard  to  such  matters.  No 
instance  has  occurred  of  any  assessments,  except  in  the  case  of 
the  new  church  built  in  1825,  when  a  voluntary  assessment  was 
agreed  to  both  by  the  landward  and  burgal  heritors,  which  could 
constitute  no  precedent  as  to  the  future.  Farther,  it  had  not 
then  been  decided  that  Magistrates  are  primarily  liable  for  the 
assessments  laid  on  burgh  property  for  building  manses.  (3.) 
It  was  perfectly  competent  to  charge  the  Magistrates  for  the 
cumuh  amount  of  the  assessment  on  the  burgh  property,  under 
deduction  of  the  sums  paid  or  to  be  paid  by  the  individual  pro- 
prietors, more  especially  as  manv  of  these  proprietors  entirely 
dispute  their  liability  under  the  decreet  of  the  presbytery.  (4.) 
The  whole  proceedings  of  the  presbytery  being  known  to  the 
Magistrates,  and  the  question  of  their  liability  being  distinct- 
ly brought  under  their  notice  by  the  landward  heritors,  and 
deliberated  upon  by  them,  they  are  in  mala  fide  in  bringing  for- 
ward any  plea  that  they  were  not  duly  cited  to  the  proceedings. 

2.  The  decree  in  the  former  action  in  17C9  does  not  constitute 
a  res  judicata,  so  as  to  deprive  the  present  ministers  of  the  pa- 
rish of  Elgin  of  the  legal  right  to  a  manse.  3.  (1.)  The  charge 
in  this  case  being  given,  not  for  a  manse  to  any  one  parttculv 
minister,  but  simply  for  a  manse  to  the  minister  of  Elgin,  dis- 
poses of  no  question  of  right  as  between  the  ministers  them- 
selves, and  it  is  jus  tertii  to  the  suspenders  to  found  on  any  com« 
peting  claim  brought  on  the  part  of  Mr  Topp.  (2.)  Supposing 
the  charge  to  be  considered  as  proceeding  on  a  decree  finding 
that  Mr  Walker  is  to  have  right  to  the  manse,  the  presby- 
tery are,  in  the  first  instance,  Jthe  judges  which  of  the  two 
ministers  is  entitled  to  the  possession  of  the  manse.  (3.) 
The  protests  taken  by  Mr  Topp  have  been  fallen  from,  and 
no  attempt  is  made  on  his  part  to  disturb  the  finding  of  the 
presbytery.  (4.)  The  parochial  accommodation  in  this  case  he*- 
ing  immediately  required,  and  the  manse  being  now  in  the  course 
of  being  built,  the  expense  requires  to  be  immediately  provided 
for.  The  suspenders  are  not  entitled  to  anticipate  that  neither 
of  the  ministers  is  to  obtain  immediate  access  to  the  manse 
when  finished,  or  to  withhold  payment  of  their  contribution  oa 
the  plea  of  a  pessible  competition  between  them  for  its  posses- 
sion. 4.  The  provision  in  the  Act  1663,  by  wbidi  the  expense 
of  manses,  &c.,  was  limited  to  £1000  Soots,  baa  been  long  de* 
parted  from;  and  the  sum  decerned  for  by  the  presbytery  was 
moderate  in  the  circumstances,  and  according  to  law  and  pra<^ 
tice.  Dingwall  against  Gardiner,  November  17,  1816,  F.  C, 
affirmed  on  appeal;  Shaw's  Cases,  2d  March  1821.  5.  Ao» 
cording  to  the  law  as  now  fixed,  the  minister  of  a  royal  burgh 
having  a  landward  district  annexed,  has  a  right  to  a  manse ;  the 
burgh  property  is  liable  to  be  asseseed  for  the  expense  of  build- 
ing such  manse,  along  with  that  of  the  landward  heritors ;  and 
the  Magistrates,  as  representing  the  comnunity,  are,  in  the  firat 
instance,  liable  for  the  assessment  laid  on  the  burgh,  with  relie€ 
against  the  individual  burgh  proprietors.  Auld,  13th  June 
1827 ;  2  WiUon  aqd  Shaw,  6th  July  1828 ;  6.  6h.  and  J>.  i 
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and  Lanark,  24th  Jannary  1832 ;  10  Sh.  and  D.  24a  6.  No 
iwage  and  no  circumstance  of  any  kind  eiists  in  the  case  of  the 
palish  of  Elgin  by  which  the  general  rule  of  law  is  altered  or 
affected ;  the  landward  heritors  having  always  reserved  their 
claim  against  the  burgal  heritors ;  and  the  arrangement  of  1825 
being  a  single  instance,  and  that  of  a  voluntary  assessment.  7. 
The  assessment  has  in  this  case  been  properly  levied  according 
to  the  real  rent.  But  the  suspenders  have  no  interest  to  object 
to  the  principle  of  the  assessment ;  because,  supposing  the  as* 
sessment  to  be  levied  according  to  the  valued  rent  (as  to  which 
it  is  admitted  that  the  Ifagistrates  represent  the  community), 
the  result  would  only  be  to  lay  an  increased  amount  of  assess- 
ment upon  the  burgh  property.  8.  The  liability  of  the  indivi* 
dual  heritors  for  a  proportion  of  the  expense  of  building  the 
nsanse,  as  having  acquired  a  share  of  church  accommodation, 
doe«  not  affect  the  primary  liability  of  the  Magistrates  to  im- 
plement the  decree  charged  on,  but  merely  insures  to  them 
their  relief  against  the  individual  proprietors. 

The  Lord  Ordinary  reported  the  cause  on  cases, 
with  the  following  note : 


«« 


As  the  questions  argued  in  these  papers  are  of  some  im- 
portance in  parochial  Uw,  and  the  parties  have  indicated  a  wish 
to  obtain  the  opinion  of  the  Court  upon  them  with  as  little 
delay  as  possible,  having  prepared  and  printed  elaborate  cases 
on  the  points  wbieh  fall  to  be  decided  in  the  first  instance,  the 
Lord  Ordinary  thinks  it  best  at  once  to  report  the  ease  to  the 
Court. 

**  It  is  explained  in  the  revised  cases,  that  the  parish  of  Elgin 
is  composed  partly  of  a  landward  district  and  partly  of  the  an- 
cient burgh.  It  is  a  collegiate  charge ;  and  it  seems  to  be  ad« 
Boitted,  that,  since  the  Revolution  till  the  present  question 
occurred,  there  has  been  no  manse  possessed  by  either  of  the 
ministers.  At  the  same  time,  there  are  certainly  strong  cir- 
cumstances stated  to  show  that  one,  if  not  both  of  the  ministers, 
possessed  a  manse  at  an  anterior  period. 

"  Farther,  it  rather  appears  from  the  statements  on  record, 
which  are  not  denied,  that  both  of  the  ministers  in  this  parish 
enjoy,  equally,   certain  grounds  which  are  held  by  them  as 

**  The  ministers,  as  might  have  been  expected,  do  not  appear 
to  have  been  satisfied  with  the  want  of  a  manse.  Accordingly, 
in  1741,  they  applied  to  the  presbytery  for  a  decree  for  a  manse, 
which  was  SMrarded ;  but  as  the  ministers  did  not  insist  on  that 
decree,  it  mat  dropped.  But,  in  1764,  the  presbytery  again 
originated  a  proceeding  for  having  a  manse  provided  to  one  of 
the  ministers, — and,  after  various  proceedings,  the  presbytery, 
in  April  1765,  ga\'e  decree  against  the  heritors  for  £336.  17s. 
lid.  Sterling  as  the  expense  of  a  manse  to  one  of  the  ministers, 
and  approved  of  a  contract  entered  into  with  one  William  Troup 
for  building  the  manse,  and  of  a  stent  roll  allocating  the  assess* 
ment  among  the  heritors. 

"  That  decree  was  afterwards  suspended  by  the  Court  by  in- 
terlocutor, quoted  fully  in  the  papers : — but  the  documents  pro- 
duced establish  certain  specialties  well  deserving  to  be  kept  in 
view  in  the  present  discussion.  (1.)  It  would  appear  from  the 
suspension  presented  in  1767  (No.  47  of  process,)  that  the 
charge  then  given  was  to  furnish  a  manse  as  for  the  second 
minister  of  Klgin.  (2.)  The  snspension  and  process  farther 
show,  that  the  only  parties  who  then  litigated  and  opposed  the 
decree  were  the  Earl  of  Fife,  Colonel  Stuart  of  Pittendrich, 
and  Mr  Duff  of  Milton.  (3.)  No  opposition,  or  indeed  ap- 
pearance, was  then  made  for  the  burgh  of  Elgin.  It  appears 
also,  that  although  the  stent  roll  bore,  in  words,  that  it  was  the 
**  stent  and  proportion  among  the  Heriiora  of  ike  towh  and 
parUk  of  Elgin"  there  was  no  assessment  on  the  Aoieses  and 
tenements  within  hwrgk, — See  the  roll.  No.  48  of  process.  At 
the  same  time  the  Magistrates,  as  representing  the  community, 
were  assessed  for  sundry  possessions  held  by  them  in  the  land- 
ward part  of  the  parish,  which  it  does  not  appear  they  resisted. 

**  It  it  explained  in  the  record,  that  the  Court,  in  1769,  found, 
in  the  process  between  the  contractor  and  the  three  heritors 
who  opposed  the  decree  of  the  presbytery,  "  neither  of  the 
ministers  entitled  to  a  manse  under  the  Act  of  Parliament 
1663 ;"  alter  whidi  no  fiuther  proceedings  took  place  till  1828. 
In  that  year.  Or  WilUain  Gordon,  dien  the  senior  ninitter  of 


Elgin,  took  steps  for  enforcing  his  claim  to  a  manse ;  the  pres- 
bytery accordingly  gave  decree  for  a  mante  to  Dr  Gordon; 
but  the  landward  heritors  entered  into  an  agreement,  by  which 
they  became  bound  to  pay  the  reverend  incumbent  £50  annually 
in  lieu  of  a  manse,  and  that  agreement  seems  to  have  been 
acquiesced  in,  and  implemented  by  all  the  heritors  (including 
the  representatives  of  Lord  Fife,  Mr  Duff  of  Milton,  and  Co- 
lonel Stuart  of  Pittendrich,  who  opposed  the  manse  in  1767,) 
till  Dr  Gordon's  death  in  1838,  a  period  of  nearly  ten  yean, 

'*  The  proceedings  were  renewed  in  1838  for  a  manse  to  Mc 
Walker,  who,  by  the  death  of  Dr  Gordon,  now  became  senior 
minister  of  Elgin.  The  presbytery  again  gave  decree  for  a 
manse ;  but  now,  for  the  first  time,  that  decree  was  issued  upon 
a  stent  roil,  which  included  not  only  the  landward  heritors,  but 
the  Magistrates  and  Council  as  a  corporation — ^said  to  be  the 
Crown  vassal  of  the  whole  houses  and  tenements  within  hwrgh^^ 
and  also  the  proprietors  of  these  subjects  themselves.  The 
questions  have  been  waived  for  the  present,  whether  the  Magis- 
trates  and  Council,  or  even  the  proprietors  within  burgh,  are 
liable  to  any  extent  for  the  expense  of  a  manse,  and  if  so  liable, 
on  what  principle  they  should  be  assessed,  till  other  preliminary 
pleas  be  disposed  of,  which,  if  decided  in  favour  of  the  sua* 
penders,  may  supersede  the  assessment  altogether.  The  plena 
are  fully  argued  in  the  revised  cases ;  and  it  will  now  be  suffi- 
cient for  the  Lord  Ordinary  briefly  to  state  his  views  with  re* 
gard  to  them. 

"  L  The  Magistrates  urge  an  objection  in  point  of  form  to 
the  alleged  citation  given  to  them  before  the  presbytery.  The 
presbytery  issued  an  edict  as  against  the  heritors  of  the  town 
and  parish  of  Elgin ;  on  that  edict  the  Bfagistratea  did  not  at 
first  appear,  but  they  were  well  apprised  of  the  proceedings ; 
they  requested  time  to  consult  counsel  in  October  1838,  (see 
Noa.  15  and  16  of  process,)  and  thereafter  the  decree  assessing 
the  Magistrates  was  not  pronounced  till  January  1839.  Look^ 
ing  to  the  determination  of  the  Court  in  the  case  of  Lanark, 
whereby  the  magistrates  of  a  royal  burgh  were  held,  in  a  ques- 
tion of  assessment,  to  be  '  heritors,'  it  is  rather  thought  that  the 
suspenders  here  were  sufficiently  brought  before  the  presbytery 
by  an  edict  as  heritors.  But  as  they  were  afterwards  regularly 
charged  by  executions  delivered  to  the  whole  Magistrates  and 
Council  separately  (see  No.  29),  it  is  dear,  that  if  the  least 
difficulty  were  felt  on  this  plea  of  form,  it  could  be  obviated  by 
taming  the  charge  into  a  libel ;  and,  therefore,  it  is  supposed 
the  Court  will  have  no  difficulty  in  disposing  of  this  point. 

**  II.  The  next  question  is  that  which  is  of  most  importance 
in  the  present  discussion,  being  the  plea  of  res jWico/a  urged  by 
the  suspenders.  It  is  said  that  the  judgment  of  the  Court  in 
1769  was  conclusive,  not  only  against  the  reverend  incumbent 
who  then  claimed  the  manse,  but  against  all  his  successors  in 
the  benefice.  The  chargers,  on  the  other  hand,  refer  to  the 
case  of  Dunfermline,  as  showing  that  such  a  daim  as  the  pre- 
sent cannot  be  excluded  by  any  judgment  against  their  prede- 
cessor at  a  prior  period. 

"  Now,  the  Lord  Ordinary  must  own  that  he  is  not  prepared 
to  find  that  the  defence  of  ret  judicata  cannot  be  pleaded  against 
future  incumbents  on  a  judgment  pronounced  in  a  process  fisirly 
litigated  between  the  minister  serving  the  cure  for  the  time,  on 
the  one  hand,  and  the  whole  heritors  and  parties  interested,  on 
the  other.  The  difficulty  felt  by  the  Court  in  opening  up  de- 
crees even  in  abtenee  of  parties  interested  in  cases  of  valuation 
and  approbation,  and  the  direct  decision  in  the  late  case  of 
Lord  Blantyre  and  Earl  of  Wemyss  (22d  Blay  1838),  afford 
strong  grounds  for  holding  that  the  plea  of  ret  judicata  is  en- 
titled to  effect  in  all  cases  where  the  judgment  founded  on  has 
been  pronounced  in  questions  litigated  by  the  minister  and  the 
whole  heritors  of  the  parish ;  and  if  that  were  the  case  here,  it 
would  be  for  the  Court  to  consider  if  the  case  of  Dunfermline 
was  not  decided  on  grounds  which  cannot  be  applied  to  other 
questions  where  the  same  spedaltles  do  not  occur. 

*'  But  it  humbly  appears  to  the  Lord  Ordinary,  that  there  are 
strong  drcumstanoes  in  the  present  case,  to  affect  the  plea  of 
ret  judicata  as  raised  bv  the  parties  who  alone  urge  it.  Giving 
the  utmost  weight  to  the  competency  of  that  plea,  in  ordinary 
cases,  it  can  only  avail  the  parties  or  their  soccessors  who  ap- 
peared and  litigated  a  former  process  t^per  tandem  rem.  But 
It  appears  from  the  record  of  the  former  process,  that  the  only 
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parties  who  opposed  the  manBe  in  1769  were  the  JEarl  of  Fife, 
Colonel  Stuart  of  Pittendricb,  and  Mr  Duff  of  Milton.  The 
town  of  Elgin,  instead  of  opposing,  acquiesced  in  the  decree. 
And  now  it  appears  that  the  successors  and  representatives  of 
the  heritors  who  obtained  the  decree  sought  in  1 769,  have  spe- 
cially waived  all  plea  peculiar  to  themselves  on  that  judgment ; 
and  first,  in  1828,  they  contented  to  an  assessment  for  an  annual 
payment  to  the  minister  in  lieu  of  a  manse ;  and  latterly,  in 
1838,  they  seem  expressly  to  concur  in  paying  a  rateahle  share 
of  the  present  assessment.  Accordingly,  it  is  not  alleged  that 
the  present  suspenders  represent  any  of  the  heritors  who  opposed 
the  manse  in  1767.  The  question,  then,  comes  to  be,  can 
parties  found  on  a  res  judicata  in  a  cause  to  which  neither  they 
themselves,  nor  their  pred«;ce8sors  were  parties  ?  This  of  itself 
is  abundantly  questionable.  Had  Lord  Fife,  Colonel  Stuart,  or 
Mr  Duff,  abandoned  their  opposition  in  1769,  the  minister,  for 
aught  yet  shown,  must  have  got  his  manse.  But  roust  not  all 
plea  raised  by  third  parties  in  the  present  suspension  equally  fail 
in  1840,  when  the  successors  of  the  former  litigants  withdraw 
their  plea  ?  Again,  the  magi^trares  who  acquiesced  in  a  manse 
in  1767  cannot,  with  much  justice  or  consistency,  plead  that 
the  minister's  right  is  excluded  by  the  decree  in  a  former  pro- 
cess, to  which  they  seem  then  to  have  refused  to  be  parties. 

"  As  the  case  stands,  therefore,  the  judgment  of  1769,  in  a 
question  with  the  suspenders,  is  no  more  than  a  precedent  or 
authority  to  be  weighed  against  other  and  later  cases.  To  the 
suspenders  it  can  afford  no  proper  plea  of  ret  judicata^  as  the 
former  judgment  was  to  them  ret  inter  aliot  acta.  No  doubt 
if  Lord  Fife  and  Lord  Moray,  as  representing  Stuart  of  Pit- 
tendrich,  came  forward  and  urged  the  plea  of  ret  judicata,  and 
if  that  plea  had  been  sustained,  then  of  course  the  other  heritors 
would  have  been  well  entitled  to  maintain,  that  the  claim  could 
not  be  insisted  in  against  them,  because  they  could  not  be  made 
liable  for  the  heavy  portion  of  the  assessment  falling  on  these 
parties,  and  without  their  share  of  the  asse.<sment,  the  manse 
could  not  be  built;  but  the  consent  of  Lords  Fife  and  Moray  to 
pay  their  share  of  the  assessment  removes  every  plea  of  that 
sort. 

*'  In  these  circumstances,  the  Court  has  to  consider  whether 
there  be  not  much  stronger  grounds  for  overruling  the  plea  of 
ret  judicata  in  the  present  instance,  than  were  to  be  found  in 
the  case  of  Dunfermline;  and  supposing  the  claim  of  the  mi- 
nisters to  be  still  an  open  question,  it  is  impossible  to  find  arty 
essential  distinction  between  the  present  case  and  the  second 
ease  of  Dunfermline  in  1805,  and  that  of  Ayr  in  1820,  decided 
in  the  House  of  Lords  in  1827 ;  2  Wilson  and  Shaw,  Appeal 
Cases,  p.  600. 

"  III.  The  only  other  plea  urged  in  these  ca«es  is  that  by 
the  suspenders,  that  the  minister  is  only  entitled  to  £1000 
Scots  for  a  manse  in  terms  of  the  Act  1663,  and  not  to  the 
sum  of  £990  Sterling,  fixed  by  the  decree  of  the  presbytery. 
On  this  point  it  is  difficult,  on  perusing  the  various  ancient  re- 
cords, of  which  extracts  are  produced  and  quoted  hy  Messrs 
Gatherer  and  Walker,  in  their  revised  case  (pp.  30-45),  to  re- 
sist the  conclusion,  that  long  after  the  Reformntion,  and  indeed 
at  and  subsequent  to  1663,  there  was  actually  a  manse  in  this 
parish ;  and  if  so,  the  decision  of  this  Court  and  of  the  House 
of  Lords  in  the  case  of  Dingwall  o.  Gardiner  in  1821  (1  Shaw's 
App.  Cases,  p.  10),  is  conclusive  in  favour  of  the  chargers. 
The  Court  will  judge  from  the  detail  of  the  respective  parties, 
whether  that  decision  should  not  rule  the  present  case.  No 
such  point  seems  to  have  been  raised  either  in  the  case  of  Dun- 
fermline or  Ayr,  though  it  apparently  might  have  been  maintain- 
ed in  both  on  grounds  more  favourable  for  the  heritors  than  in 
the  present  instance." 

At  advising, 

iMrd  President — I  have  read  this  case  with  all  the  attention 
in  my  power,  and,  with  the  benefit  of  the  notes  of  my  vener- 
able predecessor,  and  ofcer  the  most  careful  and  deliberate  con- 
sideration, have  arrived  at  a  conclusion  conformable  with  his. 
In  they?rsl  place,  I  do  not  think  there  is  any  validity  in  the 
objection  taken  to  the  citation.  After  the  case  of  Lanark,  it 
is  impossible  to  doubt  that,  in  this  matter,  a  citation  to  the 
heritors  is  sufficient  to  include  niagistrates.  The  second  point 
is  more  difficult,  ?iz.,  whether  the  former  proceeding  amounts 


to  a  res  judicata,  which  ban  us  from  entertaining  the  present 
claim,  and  which,  whether  rightly  or  wrongly  decided,  if  rega- 
larly  before  the  Court,  must  be  held  as  binding  on  us  ?  I  have 
read  these  papers  with  all  the  attention  in  my  power,  and  have 
not  been  able  to  satisfy  my  mind  that  there  is  any  solid  foun* 
dation  for  this  plea.  It  is  a  strict  technical  objection ;  and  your 
Lordships  always  see  that  there  is  a  solid  ground  for  it,  and 
not  a  mere  resemblance  between  the  cases  decided.  The  pro- 
per parties— the  matter  at  issue — and  the  media  concludendi, 
must  be  the  same.  Now,  as  to  the  first  of  these  there  is  a  for- 
midable objection,  to  which  no  answer  has  been  given,  viz., 
that  the  previous  action  was  a  suspension  of  a  charge  for  the 
shares  of  three  particular  heritors.  No  doubt  their  case  would 
be  important  and  powerful  as  a  precedent;  but  there  is  no 
proof  that  they  were  authorised  to  act  for  others, — nothing  of 
the  kind.  But,  in  the  tecond  place,  this  was  a  mere  suspen- 
sion, and  not  a  declarator  as  to  the  abstract  right  of  the  minis- 
ter to  a  manse.  Then,  again,  the  presbytery  was  not  made  a 
party ;  and  it  would  be  a  serious  matter  to  hold,  that  the  per- 
manent rights  of  the  benefice  could  be  compromised  where  the 
presbytery  was  not  a  party.  The  presbytery  only  gave  decree 
as  judges,  and  were  not  present  as  parties.  Another  objection 
is,  that  the  charge  was  given  for  a  manse  to  the;  second  minis- 
ter. We  are  told  that  this  is  a  technical  objection,  and  waa 
merely  a  clerical  error ;  but  whether  it  was  a  blunder  or  nor, 
the  charge  was  only  as  to  the  manse  of  a  second  minister. 
Now,  it  is  clear  that  this  did  not  seriously  raise  the  question  of 
right  as  to  the  first  minister,  and  therefore  it  is  impossible  to 
hold  that  it  was  a  ret  judicata  as  to  the  first.  This  is  too  for- 
midable an  objection  to  be  got  over ;  and  on  the  whole,  it  does 
not  appear  that  there  is  any  solid  objection  on  the  ground  of 
ret  judicata.  The  next  point  is,  whether  there  is  sufficient 
evidence  to  satisfy  us  that  there  ever  was  a  manse  in  this  parish. 
Now,  if,  from  the  beginning  of  time,  there  never  was  a  manse, 
it  would  be  difficult  to  establish  the  right  of  any  of  the  minis- 
ters. But  looking  at  the  whole  evidence  in  the  documents  pro- 
duced, I  am  satisfied  it  is  sufficient  to  show,  that  long  before 
1688,  the  Protestant  Presbyterian  incumbent  was  in  possession 
of  a  manse.  It  is  material  to  observe,  that  a  formal  report  wai 
made,  stating  that  the  manse  was  burnt  down.  I  also  see  evi- 
dence that  the  ground  on  which  it  stood  is  let,  and  the  rent 
drawn  by  the  minister.  Taking  the  whole  evidence  together, 
I  have  no  hesitation  in  holding  that  there  was  once  a  manse : 
and  so  this  case  is  similar  to  that  of  Ayr,  where  the  question 
was  carefully  sifted ;  and  it  was  settled,  that  the  minister  of  a 
parish  partly  burgal  and  partly  landward,  had  a  good  claim  to 
a  manse,  wherever  it  could  be  proved  that  a  manse  had  once  ex- 
isted. The  point  being  so  settled,  we  must  here  follow  the 
same  coarse.  But  it  is  said  that  no  more  can  be  claimed  for  the 
manse  than  £1000  Scots.  After  the  case  of  Dingwall,  and  the 
distinction  taken  by  the  House  of  Lords  between  the  first  and 
second  branches  of  the  Statute,  this  cannot  be  pleaded.  Though 
the  former  manse  has  not  left  even  a  trace  of  its  foundation, 
yet  as  it  once  existed,  the  present  application  falls  under  the 
second  branch  of  the  Statute,  which  enjoins  us  to  see  that  the 
manse  is  properly  repaired ;  and  this  can  only  be  done  by  giving 
the  sum  necessary  for  that  purpose.  But,  indeed,  there  is  no 
proper  objection  to  this  sum.  The  manse  is  finished.  It  ap- 
pears to  have  been  erected  in  the  most  economical  manner,  and 
the  minister  is  actually  in  possession — enjoying  the  benefit  of 
it.  In  these  circumstances,  I  think  we  ought  to  find  the  letters 
orderly  proceeded. 

Lord  Gillies, — I  had  some  difficulty  at  first,  but  I  have  now 
come  to  be  of  the  same  opinion.  The  grounds  of  that  opinion 
have  been  stated  so  fully  by  your  Lordship,  that  it  would  only 
be  a  waste  of  time  were  I  to  attempt  to  go  over  them.  I  con- 
cur entirely. 

Lord  Mackenzie, — I  concur  also.  It  appears  to  me  that  the 
pleas  of  the  Magistrates  have  all  been  answered  satisfactorily. 
I  think  the  citation  was  properly  given.  The  Statute  lays  the 
burden  on  heritors ;  and  all  are  liable  as  heritors.  They  appear 
to  have  been  once  cited  as  Magistrates,  but  that  is  nothing  to 
the  purpose.  The  citation  was  superfluous ;  and  why  adhere 
to  a  leas  correct  citation,  merely  because  it  happens  to  have 
been  onoe  employed.  Then,  as  to  the  plea  of  ret  judicata,  it 
ia  eridrntly  not  available  to  the  Magistrates,  for  they  were  not 
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parties  in  the  case  in  which  jtidgment  was  pronounced.  It  is 
true  the  cases  are  much  connected,  but  the  parties  not  being 
the  same,  there  could  not  be  a  res  judicata  in  their  favour. 
These  points  being  got  over,  there  can  be  no  doubt  that,  in 
a  parish  partly  burgal  and  partly  landward,  the  heritors  are 
liable  to  furnish  a  manse.  This  was  settled  by  the  cases  of 
Dunfermline  and  Ayr,  and  must  be  considered  a  shut  point. 
Then,  as  to  the  amount  of  the  sum,  which  is  the  only  remain- 
ing point,  we  must  be  guided  by  the  House  of  Lords.  Here 
we  bad  a  difficulty.  We  held  that  the  Statute  whs  modified 
by  custom,  and  that  the  first  clause,  applicable  to  building,  was 
in  force,  but  that  the  limitation  of  the  sum  to  be  expended 
was  in  desuetude.  The  House  of  Lords  did  not  adopt  that 
▼lew,  but  another, — that  where  a  manse  had  once  existed,  the 
keeping  up  of  it  must  be  considered  as  repair ;  and  so  the  ex- 
pense of  it  fell  under  the  second  clause,  in  which  there  is  no 
limitation.  That  is  the  only  principle  on  which  it  is  possible 
to  explain  the  judgment  of  the  House  of  Lords;  and  on  that 
principle  I  concur  with  your  Lordships. 

Lord  FulUrton I  am  of  the  same  opinion.     The  objection 

to  want  of  citation  is  altogether  out  of  the  question  since  the 
decision  in  the  case  of  Lanark.  It  is  clear  also  from  the  con- 
sideration, that  if  they  are  not  liable  as  heritors  they  cannot 
be  liable  at  all,  since  the  Statute  lays  the  burden  only  on  heri- 
tors. Whatever  mode  of  citation  may  have  been  customary  in 
former  proceedings,  it  is  impossible  to  deny  that  the  word 
heritors  is  sufficient  to  include  magistrates.  Then,  as  to  the 
plea  of  ret  judicata^  at  first  it  might  seem  difficult :  For  the 
finding  in  that  case,  if  in  favour  of  the  heritors  generally, 
would  undoubtedly  warrant  the  plea  of  ret  judicata.  I  am  not 
disposed  to  rest  much  on  the  fact,  that  the  assessment  bears  to 
have  been  laid  on  for  a  manse  to  the  second  minister,  for  that 
is  expressly  disclaimed  in  the  proceedings ;  and  the  only  ques- 
tion raised  was,  whether  there  should  be  one  manse  ?  I  go  on 
the  other  ground,  that  the  litigation  was  between  individual 
heritors  and  the  collector.  The  assessment  was  laid,  and  a 
charge  given  to  those  individuals  ^ho  refused  to  pay  their 
shares.  That  was  the  only  point  before  the  Court.  No  doubt 
they  pled  the  general  ground  in  which  all  had  an  interest; 
but  to  determine  the  question  o(  ret  judicata^  we  must  look  at 
the  nature  of  the  litigation,  which  was  limited  to  the  sums  le- 
viable from  those  hi);ritort.  There  is  a  very  simple  test  of 
this :  Suppose  the  judgment  had  been  the  other  way,  and  the 
letters  had  been  found  orderly  proceeded — when  the  collector 
went  to  other  heritors,  would  any  one  or  all  of  them  have  been 
entitled  to  suspend,  and  plead  the  question  of  liability  over 
again  ?  What  the  effect  might  have  been  if  the  process  had  been 
a  declarator,  though  only  by  one  heritor,  is  a  diffeient  matter. 
For  in  a  declarator,  the  general  question  would  have  been 
raised.  It  would  have  been  a  much  nicer  point,  whether  one 
raising  the  general  question  in  which  all  were  interested,  might 
not  be  considered  as  raising  it  for  behoof  of  all ;  but  no  such 
point  is  here  raised.  It  is  true  the  others  might  have  got  the 
benefit  of  the  judgment  indirectly;  for  if  these  individual  heri- 
tors were  not  liable,  the  collector  could  not  have  come  against 
any,  because  he  could  not  have  had  an  effectual  charge  against 
all.  This  would  have  been  a  formidable  difficulty,  but  it 
would  not  have  been  founded  on  the  plea  of  ret  judicata.  That 
difficulty  is  removed  here ;  for  the  parties  have  formally  waived 
their  plea,  and  paid  the  assessment.  But  there  is  another 
ground  by  which  the  plea  of  ret  judicata  U  excluded.  If  the 
assessment  was,  as  1  understand,  and  as  it  appears  in  the 
papers,  laid  entirely  on  the  landward  heritors,  and  no  assess- 
ment was  laid  on  the  burgh,  then  it  is  quite  evident  that  the 
Magistrates  could  not  plead  ret  judicata ;  but  whether  that  is 
the  case  or  no,  on  the  other  general  ground  there  was  no  ret 
judicata.  Then  there  is  another  question  as  to  the  amount  of 
the  sum  for  which  decree  can  be  given.  To  that  question  the 
judgment  of  the  House  of  Lords  completely  applies.  It  is 
clear  that  there  was  once  a  manse,  but  that  there  has  been 
none  for  many  years.  Undoubtedly,  therefore,  this  is  not  the 
case  of  a  new  manse.  The  circumstances,  then,  are  precisely 
the  same  as  those  of  Dingwall.  In  that  case  there  had  once 
been  a  manse,  and  there  was  no  proper  question  of  repair,  for 
de  /aeto  the  manse  bad  ceased  to  exist ;  bnt  the  House  of 
Lords  held,  certainly  by  •  curious  construction,  that  rebuilding 


was  a  matter  which  fell  under  the  second  branch  of  the  Statute 
concerning  repair.  We  must  hold  it  so  here;  and  that  since  there 
was  once  a  manse  in  the  parish,  the  limitation  of  the  Statute 
does  not  apply. 

The  Court  pronounced  the  following  interlocutor : 

"  Repel  the  reasons  of  suspension,  iii  so  far  as  discussed  in. 
the  said  cases,  and,  quoad  ultra,  remit  to  the  Lord  Ordinary  to 
proceed  further  as  shall  be  just :  Find  expenses  due  to  the 
chargers,  and  remit  the  account,"  &c. 

Lord  Ordinary,  Cuninghame. — For  Ckargert,  Dean  of  Fa- 
culty (Wood),  Moir ;  Gordon  and  Stuart,  W.S.,  Agentt For 

Sutpendert,  Penney,  M.  Bell ;  Ferriers  and  Duff,  and  Robert 
Roy,  W.S.,  Agentt — B.  Clerk f  H.B.I 


nth  November  1841. 
First  Division (H.  B.) 

No.  6. — Maoistiiates  and  Town  Gouncil  q/'Loca- 
MABEN,  Petitioners^  v.  William  Begk«  Respon' 
dent. 

Burgh — Customs —  TTie  petty  cuttomt  levied  by  a  corporation 
under  their  charter,  **for  the  public  good  of  the  burgh,**  are  not 
liable  to  be  attached  by  creditort. 

In  1 824,  on  the  application  of  the  Magistrates  and 
Town-council  of  Lochmaben,  the  property  of  the  burgh 
was  sequestrated,  and  a  judicial  factor  appointed. 
The  whole  of  the  property  has  been  sold,  with  the  ex- 
ception of  the  petty  customs.  These  the  judicial  fac- 
tor has  levied  from  the  date  of  his  appointment ;  but  in 
1838,  the  Court  granted  an  interim  warrant,  ordaining 
him  to  pay  over  part  of  the  proceeds  to  the  Magistrates, 
in  order  to  defray  their  expenses  of  management.  This 
has  accordingly  been  done ;  but  the  Magistrates,  con- 
ceiving that,  both  in  conformity  to  the  decision  in  the 
case  of  Auchtermuchty,  and  the  special  terms  of  their 
charter,  the  petty  customs  belonged  to  them  inalienably, 
as  to  them  alone  belonged  the  right  of  "  intromtttiug, 
raising,  receiving, and  collecting"  the  same,  '*  and  apply- 
ing them  to  the  public  good"  of  the  burgh,  craved  the 
Court, 

"  Itt,  to  find  that  none  of  the  petty  customs  which  have  been 
hitherto  levied,  or  may  be  hereafter  levied,  under  the  sanction  and 
authority  of  the  Magistrates  and  Council,  as  before  set  forth, 
wereor  are  attachable  for  the  debts  due  to  the  creditors  claiming 
under  the  sequestration  awarded  in  1824;  2d,  to  ordain  the  judi- 
cial factor  to  account  for  and  pay  over  to  the  Magistrates  and 
Council  the  customs  which  have  been  collected  by  him,  in  so 
far  as  the  »ame  have  not  been  already  paid  to  them  ;  Sd,  to  find 
that  the  Magistrates  and  Council  are  entitled,  without  the  in- 
terference of  the  judicial  factor,  to  levy  and  collect  the  customs 
in  time  to  come,  and  to  apply  the  past  and  future  customs  in 
defraying  the  expenses  already  incurred,  or  which  shall  here- 
after be  incurred,  in  maintaining  and  protecting  the  rights  of  the 
burgh,  and  the  police  and  other  municipal  expenditure." 

The  annual  amount  of  these  customs,  which  were  said 
to  form  the  only  fund  for  the  annual  and  casual  ex- 
penditure of  the  burgh,  did  not  exceed  £16,  and  even 
that  amount  had  not  been  obtained  till  1806,  when  the 
Magistrates  had  advanced  the  rates  previously  paid. 

The  judicial  factor  admitted  that  the  customs  were 
primarily  liable  for  the  ordinary  expenditure  of  the 
burgh,  and  could  not  be  adjudged,  so  as  to  take  the 
power  of  levying  them  from  the  Magistrates ;  but  he 
maintained,  that,  in  perfect  accordance  with  the  case  of 
Auchtermuchty,  the  creditors  were  entitled  to  attach 
and  appropriate  any  surplus  which  might  remain,  when 
the  ordinary  expenditure  was  defrayed.    In  the  present 
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instance  the  amount  was  trifling,  but  the  principle  was 
the  samci  whaterer  the  amount  might  be. 

TTie  Lord  Jtutice*  Clerk  bsTing  heard  this  case  in  the  Inner- 
House  as  Lord  Prohationer,  ga?e  it  as  his  opinion,  that  it  was 
dear,  from  the  terras  of  the  charter,  that  the  customs  in  question 
formed  part  of  the  common  good.  Tbey  could  neither  be  alien- 
•ted  by  the  corporation,  nor  attached  by  its  creditors,  nor  sepa- 
rated from  the  erection  to  whicb  they  inhered,  as  an  essential  part 
of  the  rights  and  priTileges  which  it  conferred.  Tben  they  were 
specially  appropriated  to  the  burdens  and  duties  of  the  burgh.  If 
a  surplus  were  to  arise  and  be  accumulated,  the  right  of  the 
debtors  to  receire  it  would  be  a  different  question ;  but  that 
was  not  alleged  here.  The  case  of  the  Creditors  of  the  City  of 
Edinburgh  could  not  be  appealed  to  as  a  precedent,  because  it 
was  settled  by  special  Act  of  Parliament;  but  the  right  of  the 
creditors  to  interfere,  was  excluded  both  by  Act  1491,  c.  36, 
and  by  the  decision  in  the  case  of  Aucbtermuchty,  which  disposed 
of  the  very  point  now  raised.  It  is  clear,  however,  that  the 
daim  for  repetition  cannot  be  sustained. 

Lord  GilUei. — I  have  no  difficulty.  The  case  of  Aucbter- 
muchty is  dearly  in  point,  and  the  respondent  is  practically  out 
of  Court :  for  he  says  he  is  bound  to  pay  orer  what'  he  levies 
to  the  Magistrates,  in  so  far  as  it  may  be  necessary  for  defraying 
the  ordinary  burdens,  and  keeping  up  the  dignity  of  the  burgh. 
Their  burdens  must  be  small,  and  their  dignity  easily  sustained, 
if  an  income  of  £16  leaves  a  reversion  to  be  contended  for.  Be- 
sides, the  Magistrates  appear  to  have  the  power  of  fixing  the 
amount  to  be  levied.  If  so,  the  creditors  are  struggling  for 
nothing.  For,  supposing  them  to  succeed,  the  M^stratet 
have  only  to  return  to  the  rates  levied  before  1806,  and  anni- 
hilate the  excess,  so  as  to  make  their  expenditure  and  the  amount 
of  the  customs  exactly  correspond.  It  is  argued  for  the  cre- 
ditors, that  the  amount  might  rise  to  £160,  while  only  £16  were 
required.  But  what  then  ?  It  would,  in  that  case,  be  the  duty 
of  the  Magistrates  to  relieve  the  inhabitants  to  the  extent  of  the 
difference.  I  am  clear  that  the  creditors  cannot  attach  these 
outtoms ;  but  as  to  bygones,  I  see  no  ground  for  repetition. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  We  must,  pro 
forma,  recal  the  sequestration  on  the  grounds  stated  by  the 
Lord  Probationer.  Then,  it  being  recalled,  the  petty  customs 
must  in  future  go  to  the  Bfagistrates,  and  not  to  the  creditors. 
But  what  is  to  be  done,  it  is  asked,  if  their  amount  is  greater 
than  the  public  expenditure  requires  ?  There  might  be  some 
difficulty  in  saying.  Possibly  the  creditors  might  be  able,  as  in 
the  ordinary  case,  to  make  a  fund,  so  gathered,  available  for 
their  payment.  That  is  not  the  case  here,  and  therefore  we 
need  not  enter  into  it. 

Lord  FuUerton — I  agree  with  your  Lordships.  It  is  im- 
possible to  distinguish  the  point  now  raised  from  that  dedded 
in  the  case  of  Aucbtermuchty.  The  customs  in  question  are 
the  petty  customs,  and  they  are  leviable  solely  for  burgh  pur- 
poses. They  are  liable  to  be  modified  at  the  option  of  the 
Magistrates,  and  have  nothing  of  the  nature  of  a  perpetuity  on 
which  creditors  can  calculate  or  adjudge.  Before  1806  they 
were  of  little  value.  An  addition  was  made  then ;  but  if  the 
burgh  expenditure  does  not  require  the  whole  amount,  there  is 
nothing  to  prevent  the  Magistrates  from  recurring  to  the  old 
rates.  I  don't  think  there  is  any  good  claim  for  bygones.  The 
creditors  have  been  allowed  to  levy  them,  and  the  Magistrates, 
who  allowed  them,  cannot  call  upon  them  to  repeat. 

Lord  Preeident. — I  am  of  the  same  opinion.  The  case  of 
Aucbtermuchty  was  well  considered,  and  I  cannot  see  any 
thing  like  a  distinction  between  that  case  and  the  present. 
The  prindple  of  law  is  perfectly  clear.  With  regard  to  by- 
gones, as  the  Magistrates  were  parties  to  the  sequestration,  their 
claim  of  repetition  cannot  be  sustained. 

The  Court  pronounced  the  following  interlocutor : 

**  Conjoin  the  petitions :  Becal  the  sequestration  and  the  ap- 
pointment of  the  respondent,  William  Beck,  as  judicial  factor 
thereon,  in  so  fiu*  as  applicable  to,  or  concerns  the  market  or  petty 
customs :  Find  that  these  customs  are  not  attachable  for  the  debts 
due  to  the  creditors  claiming  under  the  sequestration  :  Ordain 
the  judicial  factor  to  give  in  an  account  thereof,  and  to  pay  over 
to  the  petitioners  the  baUnce  of  the  customs  remaining  in  his 


hands  since  the  10th  day  of  February  1838;  and  find  that  the 
petitioners  are  entitled  to  levy  and  collect  these  customs  in  time 
to  come,  and  to  apply  the  same  in  terms  of  law :  Find  expenses 
due  to  neither  party,  and  decern." 

For  Petitumen^  Dean  of  Faculty  (Wood),  Hector ;  William 
Martin,  S.S.C,  Agent, — For  Respondent,  G.  Bell;  William 
Stewart,  W.S.,  Agent.^[H.B,i 


I9th  November  1841. 

Fi&sT  Division. — (H.  B.) 

No.  7* — Adam  Gleit,  Pursuer,  r.  David  Black  and 
his  CautionerSi  Defenders. 

Public  Officer — Messenger — Reparation — Diligence —  Statute 
1  and  2  Vict.  c.  114 — A  messenger  instructed  to  charge  a  debtor 
immediately,  gave  a  charge  on  six  dagt  on  the  13(A,  but  did  not 
transmit  the  charge,  so  as  to  be  in  the  hands  of  his  employer, 
till  the  21st,  and  on  the  92d^  be/ore  ultimate  diligence  could 
be  used,  the  debtor  escaped — Held  that  the  messenger  was  liable 
fir  the  debt. 

Diligence — Execution — Charge — The  charge  given  bearing  to 
be  by  virtue  "  of  an  extract-registered  protested  note  or  bill 
of  exchange,"  Question,  Whether  the  tnaccuracy  was  such  as 
to  make  the  charge  inept  f 

A  bill  for  £450,  accepted  by  Lady  Charlotte  Bury 
to  Adam  Glen,  baker,  Regent  Street,  London,  with  a 
protest  for  non-payment,  was  transmitted  for  ultimate 
diligence  to  Gibson- Craigs,  Wardiaw  and  Dalziel, 
W.S»,  who,  on  the  11th  November  1840,  sent  the  fol- 
lowing instructions  to  David  Black,  messenger,  Inver- 
aray: 

"  We  enclose  registered  protest,  with  warrant  annexed,  and 
request  you  will  immediately  charge  Lady  C.  Bury  for  pay- 
ment. She  is  at  present  residing  with  her  brother,  the  Duke 
of  Argyle,  at  Inveraray  Castle.  If  you  know  of  any  funds  or 
effects  belonging  to  her,  we  beg  you  to  use  arrestment.  We 
are,"  &c 

No  answer  having  been  received^  on  the  19th  they 
wrote  Mr  Black  as  follows : 

"  We  sent  yon  on  the  11th,  a  roistered  protest  and  warrant. 
We  desired  you  to  give  a  charge  for  payment  immediately,  and 
we  expected  you  would  have  returned  us  the  warrant  and  exe* 
cution  several  days  ago.  The  Duke  of  Argyle*s  agent  callbd 
upon  us  on  Monday  to  say  that  Lady  C.  Bury  had  received 
a  charge  for  payment,  but  that  there  was  some  mistake  in  your 
charge. 

'*  We  cannot  understand  why  you  should  have  retained  the 
warrant  so  long.  The  days  of  charge  must  have  expired ;  and 
had  you  done  your  duty,  by  returning  us  the  warrant  with  a 
proper  execution,  our  client  would,  ere  this,  have  been  in  con- 
dition to  proceed  with  ultimate  diligence.  If,  through  your  de- 
lay. Lady  C.  Bury  shall  have  left  Scotland,  or  *^  through  any 
irregularity  in  your  charge,  delay  or  expense  shall  arise,  wu 
have  now  to  intimate  to  you,  that  we  shall  hold  you  liable  for 
the  debt." 

A  second  letter,  in  the  following  terms,  was  written 
by  them  on  the  same  day : 

"  Since  writing  you  this  morning,  the  Duke  of  Argyle*a 
agent,  Mr  Monypenny,  has  shown  us  the  charge  whicb  you  gave 
to  Lsidy  C.  Bury,  and  which  begins  with  these  words :  *  By 
virtue  of  an  extract-registered  protested  bill,'  Iec,  yea  charge 
Lady  C.  Bury  to  make  payment  of  the  sum  contained  in  the 
bilL  Now,  you  have  committed  an  ohvions  mistake,  in  calling 
your  warrant  an  '  extract-registered  protested  bill.'  The  war- 
rant is  at  the  end  of  the  extract-registered  protest,  not  the  bill. 
Mr  Monypenny  seems  determined  to  take  advantage  of  your 
blunder.  As  prompt  measaret  are  of  the  utmost  importance, 
and  as  you  have  by  your  dekiy  and  blunder  defeated  the  object 
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which  our  client  had  in  view,  namely,  the  speedy  incarceration 
of  Lady  C.  Bary,  we  muat  now  hold  you  liable  for  the  debt. 
It  is  now,  therefore,  at  your  own  risk,  and  you  may  take  what 
steps  you  please  to  recover  it.  Ton  are  at  liberty  to  use  our 
client's  name,  if  you  can  thereby  more  speedily  incarcerate  the 
debtor." 

Od  the  21st,  Gibson-Craigs,  Wardlaw  and  Dalziel, 
received  a  letter  from  Mr  Black,  dated  the  19th,  bat 
with  the  post-mark  of  the  20th,  in  which  he  says : 

"  I  now  return  you  the  extract-registered  protest  at  Mr  Glen's 
instance  against  Lady  Bury,  with  my  execution,  and  below  is 
note  of  fees. 

"  I  understand  that  her  brother  the  Duke  has  forwarded  in- 
structions to  his  agent  in  Edinburgh  for  the  settlement  of  this 
debt." 

The  execution  thus  returned,  bore  that  the  charge 
was  given  on  the  13th  November,  <<  by  virtue  of  an 
extract-registered  protested  note  or  bill  of  exchange, 
dated  at  Edinburgh  the  11th  day  of  November  cur- 
rent, at  the  instance  of  Adam  Glen,  &c.  against  Lady 
Charlotte  Maria  Bury,  presently  residing  at  Inveraray 
Castle." 

On  receiving  this  execution,  Gibson-Cfaigs,  Ward- 
law  and  Dalziel,  wrote  as  follows : 
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We  have  this  morning  received  your  letter  of  the  19th,  re- 
turning the  extract-registered  protest  and  warrant,  with  an 
erroneous  execution  annexed.  It  is  erroneous — (1.)  In  respect 
that  your  execution  bears  to  be  '  by  virtue  of  an  extract-regis- 
tered protested  note  or  bill  of  exchange,  dated  at  Edinburgh  the 
11th  day  of  November  current ;'  and,  (2.)  The  said  bill  or  note 
bears  no  such  date.  The  after  part  of  the  execution,  also,  does 
not  correspond  with  the  first.  Altogether,  we  never  saw  such  a 
piece  of  bungling. 

'*  You  say  that  yon  understand  Lady  C.  Bury's  '  brother,  the 
Duke,  has  forwarded  instructions  to  his  agent  in  Edinburgh 
for  the  settlement  of  this  debt.'  So  far  from  this  being  the 
case,  Mr  Monypenny  has  no  such  instructions.  Tour  erroneous 
rhaqi^  has  been  forwarded  to  him,  and  he  seems  determined  to 
take  advantage  of  your  blunders.  Your  execution  is  dated  the 
13tb,  and  yet  yon  keep  the  warrant  beside  yon  for  six  days, 
without  returning  it  to  us.  We  should  be  sorry  to  think  so, 
but  all  this  has  very  much  the  appearance  as  if  you  were  con- 
niving with  the  debtor,  to  allow  her  to  escape. 

"  We  return  the  registered  protest  enclosed ;  and  referring  to 
our  two  letters  to  you  of  the  19th,  we  repeat  the  intimation, 
that  we  hold  you  liable  for  the  debt.     We  are,"  ftc. 

*'  P.  S. — You  are,  for  your  own  sake,  quite  at  liberty  to  give  a 
new  and  a  correct  charge  on  the  enclosed,  and  to  follow  up  ulti- 
mate diligence  on  such  correct  charge  in  the  names  of  Mr  Glen 
and  bis  mandatory ;  but  we  shaU  not  authorise  or  sanction  any 
pruceeding  in  their  names,  based  on  such  an  irregular  execution 
as  you  have  already  given.  If  you  succeed  in  apprehending  the 
debtor  speedily,  you  will  get  payment  of  the  debt,  but  if  you 
aUow  her  to  escape,  it  will  be  a  total  loss  to  you." 

Same  day  Mr  Black  replied  to  the  letters  of  the 
19th: 

"  I  have  received  yonr  two  letters  of  the  19th  instant.  You 
would  receive  the  extract  Glen  v.  Lady  C.  Bury  before  these 
letters  reached  me.  My  being  otherwise  engaged  was  the  cause 
of  the  extract  not  being  earlier  returned,  but  you  will  see 
from  the  date  of  the  charge  that  there  was  no  unnecessary  time 
lost. 

*'  The  objection  to  the  words,  '  By  virtue  of  an  extract-re- 
gistered protested  bill,'  Sec,  appears  to  me  to  be  more  ideal  than 
real ;  but  if  there  were  any  thing  in  it,  the  objection  is  removed 
by  the  SQbse4|uent  words, — '  And  the  protest  recorded  in  the 
books  of  Comici]  and  Session,  and  a  decree  of  the  Lords  thereof 
ioterponed  thereto,  all  in  terms,  and  to  the  effect  contained  in 
the  decree  and  ektmet  referred  to.* 

*'  Lady  Bttry  it  unwell,  and  confined  to  her  room.     She 


was  confined  to  bed  when  I  left  the  charge  for  her  with  her 
servant." 

On  the  22d,  Lady  C.  Bury  left  Argyleshire,  and 
took  refuge  in  the  Sanctuary. 

The  present  action  was  thereafter  raised  by  Mr 
Glen  and  Mr  Dalziel,  as  his  mandatory,  concluding 
against  Mr  David  Black,  and  his  cautioners,  for  the 
amount  of  the  debt,  on  the  ground  both  of  erroneous 
execution  and  undue  delay. 

The  defenders  pleaded— \.  The  charge  and  execu- 
tion libelled  were  in  due  and  proper  terms  of  law.  2. 
The  defenders  are  not,  in  any  view,  liable  for  the  debt 
sued  for,  seeing  that  the  charge  and  execution  thereof 
libelled  are  in  conformity  with  the  general  practice  in 
similar  cases.  3.  The  pursuer  has  not  incurred  loss 
or  damage  in  consequence  of  any  error  in  the  said 
charge  and  execution,  for  which  the  defenders  are  le- 
gally responsible.  The  defenders  therefore  crave  ab- 
solvitor, with  expenses. 

The  record  having  been  closed  on  summons  and 
defences,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 

"  22ct  June  1841. — The  Lord  Ordinary,  having  heard  coun- 
sel in  this  cause,  and  thereafter  considered  the  record,  writs 
produced,  and  whole  process.  Sustains  the  defences,  and  assoil- 
zies the  defenders  from  this  action ;  but  finds  expenses  due  to 
neither  party,  and  decerns. 

**  Note, — The  pursuer  claims  the  whole  of  a  large  debt  from 
the  defenders,  on  the  ground  of  irregularities  in  the  charge  and 
subsequent  proceedings  of  the  principal  defender,  the  messenger, 
when  lately  employed  to  serve  a  charge  on  Lady  Charlotte  Bury, 
then  at  Inveraray  Castle.  The  Lord  Ordinary  has  not  been  able 
to  satisfy  himself  that  the  pursuer  is  entitled  to  succeed  on 
either  of  the  grounds  laid  in  the  record  for  supporting  this  very 
penal  action.  The  pursuer  rests  his  claim  for  subjecting  the 
messenger  on  two  grounds : — 

*'  I.  It  is  said  that  the  execution  is  erroneous,  because  it  is 
set  forth  in  the  outset  that  it  was  given  '  by  virtue  of  an  eiB^ 
tract-registered  protested  note  or  bUl  of  exchange,  dated  at  EUlin* 
burgh  the  11th  day  of  November  current,  at  the  instance  of 
Adam  Glen,  &c.,  against  Lady  Charlotte  Maria  Bury,  presently 
residing  at  Inveraray  Castle.'  Now  it  certainly  is  a  very  homely 
and  unprofessional  description  of  the  document  on  which  the 
charge  proceeded,  to  describe  it  as  an  '  extract-registered  pro- 
tested note  or  bill :' — but  the  Lord  Ordinary  cannot  say  that  it 
could  have  raised  the  least  doubt  or  oneertainty  in  his  mind  as 
to  the  writ  upon  which  the  charge  really  proceeded.  The  exe* 
Ctttion  plainly  sets  forth  that  a  charge  was  given  in  virtue  of 
an  extract,  which  is  described  to  have  been  an  extract  of  a  pro* 
teeted  bill,  t.  e.  of  that  protest,  with  the  offidal  copy  of  the  bill 
prefixed,  which,  by  the  usage  of  Scotland  and  England,  is  ex- 
pressed in  the  instrument  of  protest  on  a  bill,  and  is  recorded, 
along  with  the  copy  of  the  bill,  in  our  records. 

'*  It  is  of  course,  however,  assumed  by  the  pursuer  that  the 
charge  was  specified  as  proceeding  on  a  wrong  or  misreeited 
writ,  holding  the  execution  to  refer,  in  the  outset,  to  the  date 
of  the  protested  note  or  bill,  and  not  of  the  extract ;  but  that 
clearly  is  a  wrong  reading  of  the  extract.  The  farther  recital 
of  the  execution  afforded  evidence  in  gramio,  that  the  date  first 
specified  was  the  date  of  the  extract  of  the  protest,  and  not  of 
the  hiU,  The  latter  document  (the  bill)  is  very  distinctly  set 
forth  a  few  lines  afterwarda  in  the  execution,  as  dated  20tli 
July,  payable  three  months  after  date,  '  all  in  terms  and  to  the 
effect  of  the  decree  and  extract  before  referred  to.'  Now, 
though  no  decree  was  before  recited,  that  word  wu  used  as 
synonymous  with  '  extract,' — and  the  extract  certainly  was  very 
dearly  set  forth  in  the  outset  of  the  execution,  as  dated  Uth 
November ;  and  the  Lord  Ordinary  would  consider  it  a  species 
of  hfpercriticism,  quite  unfit  to  be  applied  to  the  vrrit  of  one  of 
the  humblest  officers  of  the  law,  such  as  that  now  founded  on^ 
to  hesitate  in  applying  the  reference  here  made  to  the  ^x* 
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tract,  distinctly  announced  in  tbe  commencement  of  the  execu- 
tion as  the  warrant  of  the  charge. 

*'  In  short,  when  this  execution  is  read  as  a  whole,  without 
dwelling  on  a  detached  sentence  or  word,  the  Lord  Ordinary 
does  think  it  in  every  respect  distinct  and  unambiguous ; — and 
if  a  bill  of  suspension  had  been  presented  of  the  charge  founded 
on  this  objection  alone,  he  would  without  hesitation  have  re* 
fused  it. 

**  It  was  argued,  however,  at  the  debate,  that  the  messenger, 
in  tbe  present  instance,  had  resorted  to  a  new  style,  which  made 
its  validity  at  lea^t  doubtful,  and  therefore  that  he  must  be  lia- 
ble  to  the  creditor,  on  the  principle  laid  down  in  the  House  of 
Lords  in  the  case  of  Stevenson,  that  when  a  conveyancer 
deviates  from  accustomed  style,  he  must  pay  the  penalty,  if  any 
error  be  found  ultimately  to  have  been  committed.  But  the 
messenger's  justification  on  this  point  appears  to  be  complete. 
The  summary  charge  on  protests  registered  in  the  books  of  the 
Court  of  Session,  without  the  necessity  of  hornings,  was  un- 
known prior  to  the  Act  of  1  and  2  Vict.,  cap.  114,  passed  on  lOth 
■August  1838;  and  if  the  messenger  at  Inveraray  had  been  pos- 
sessed of  an  excellent  treatise  on  the  office  of  Messengers  and 
Constables,  published  by  Mr  Darling  in  1840,  he  would  have 
seen  how  to  describe,- with  faultless  accuracy,  such  warrants  as 
the  new  Act  authorises.  But  on  the  supposition  th.it  the  mes- 
senger, as  yet,  was  only  furnished  with  a  copy  of  tbe  recent  Act 
of  Parliament  as  to  diligence,  the  Lord  Ordinary,  on  turning  to 
the  schedule.  No.  2  of  that  Statute,  feels  that  be  must  make 
considerable  allowance  for  a  messenger  in  a  remote  country 
town,  acting  on  his  own  unassisted  skill,  who  may  have  filled 
up  an  execution  under  the  new  form,  with  a  few  expressions  of 
superfluous  description.  The  example  of  right  executions  given 
in  tbe  statutory  schedule  (No.  2)  sets  out  thus : — *  Upon  the 
day  of  ,1  messenger-at-arms,  by  virtue 

of  (state  nature  and  date  of  extract,  and  decree  or  document 
whereupoh  it  proceeds,)  at  the  instance  of  B.,'  &c.  Now,  with- 
out impeaching  the  accuracy  of  the  parenthetical  direction  con- 
tained in  this  schfrdule  (which  probably  could  not  have  been 
otherwise  expressed  without  a  multiplicity  of  forms),  it  is  mani- 
fest that  the  messenger,  in  the  first  instance,  plainly  intended 
and  attempted  to  follow  the  statutory  schedule,  to  the  best  of 
bis  understanding,  to  the  very  letter;  he  therefore  proceeded  to 
describe  the  extract,  both  of  the  protest  and  relative  document, 
whereon  the  charge  proceeded,  by  using  the  terms  '  extract-vt' 
gistered  prottsUd  note  or  bUl  of  exchange.*  As  the  farther 
reeiiai  of  tbe  execurioa  showed  dearly  to  every  one,  learned  or 
unlearned,  who  read  the  whole  writ,  what  was  the  warrant  tbus 
referred  to,  on  which  the  charge  proceeded,  the  Lord  Ordinary 
cannot  hold,  on  any  construction  fairly  applicable  to  the  case, 
that  there  was  any  recital  of  the  warrant  in  this  execution  suffi- 
cient to  annul  the  diligence. 

**  II.  Tbe  second  ground  on  which  the  liability  of  the  mes- 
senger is  maintained,  appears  to  the  Lord  Ordinary  to  be  at- 
tended with  more  difficulty.  The  warrant  for  charge  here  was 
transmitted  to  the  messenger,  by  letter  from  Edinburgh,  dated 
11th  November.  The  charge  was  given  on  Friday  the  ISth, 
and  consequently,  it  expired  on  the  evening  of  Thursday  the 
19th;  but  the  messenger  did  not  despatch  it  from  Inverary  till 
Friday  the  20th  November,  as  tbe  post-mark,  still  visible  on 
tbe  letter,  proves.  By  this  negligence,  it  is  said  that  the  mes- 
senger subjected  himself  for  the  debt. 

**  Under  ordinary  circumstances,  the  Lord  Ordinary  certainly 
would  hold,  that  a  messenger  retaining  a  warrant  for  diligence 
in  bis  own  possession  for  a  series  of  days  after  tbe  charge  has 
been  given,  without  returning  it  till  tbe  indueUe  of  the  charge 
have  expired,  has  acted  so  unwarrantably  as  to  subject  himself 
for  tbe  whole  of  the  creditor's  damage.  He  is  not  entitled,  in 
general,  to  keep  back  the  horning,  so  as  to  prevent  the  creditor 
from  raising  ultimate  diligence  at  the  earliest  possible  hour  after 
the  charge  expires.  But  there  were  specialties  in  the  proceed- 
ings of  tbe  creditor  which  lead  the  Lord  Ordinary  to  doubt  if 
be  be  entitled  to  complain  of  tbe  delay  in  tbe  present  instance. 

"  In  the  first  place,  it  is  proved  by  tbe  correspondence  pro- 
duced, that  the  pursuer,  in  expectation  of  recovering  tbe  debt 
from  tbe  messenger  and  bis  cautioners,  wrote  to  him  on  19th 
November  1840,  that  be  rejected  the  execution  as  informal,  and 
intimated  bis  resolution  not  to  proceed  with  farther  diligence 


against  the  debtor,  and  that  letter  was  written  before  the  charge 
bad  expired.  Of  course,  on  the  supposition  that  the  execution 
was  inept,  this  was  all  right,  and  the  pursuer  having  his  recourse 
against  the  messenger,  he  rested  and  periled  his  claim  on  that 
objection  alone.  If  it  shall  be  found,  however,  that  the  execu- 
tion was  not  null,  can  a  creditor  complain  of  the  non-return  of 
an  execution,  which  be  had  intimated  during  the  currency  of  the 
charge,  that  he  held  null?  It  is  apprehended  that  the  chief 
foundation  of  an  action  of  reparation  is  awanting  in  such  a  case. 
A  party  cannot  truly  aver  that  he  suffered  any  injury  from 
the  want  of  an  execution  which  be  had  previously  intimated 
that  be  was  not  to  receive  or  act  upon  when  he  got  it. 

'*  In  the  next  place,  the  pursuer  is  precluded,  by  bis  letter  of 
21st  November,  written  when  he  first  received  the  execution, 
from  insisting  in  any  claim  against  tbe  messenger.  The  pur- 
suer, by  that  letter,  returned  the  protest  and  execution  to  the 
messenger  without  caption,  that  be  might  deal  with  these  in- 
struments as  he  chose.  That  was  a  legitimate  and  proper  step; 
and  indeed,  the  pursuer's  mandatory  could  not  have  acted  other- 
wise, if  the  objection  which  he  had  been  advised  to  state  to  tbe 
execution  had  been  well  founded ;  but,  on  tbe  other  band,  if 
the  execution  was  not  null,  and  if  the  only  legal  ground  of  cona- 
plaint  which  the  creditor  had,  was  the  delay  of  the  messenger 
in  returning  the  execution,  then  it  is  obvious  tbe  creditor  w«s 
the  more  bound  to  do  every  thing,  in  a  case  which  he  himself 
viewed  as  so  very  urgent,  to  save  the  messenger  and  his  caution- 
ers, in  a  critical  stage  of  the  debtor's  affairs,  from  loss.  Instead 
of  that,  the  pursuer  in  bis  letter  of  21st  November,  stated  that 
the  creditor  could  not  even  *  sanction  any  proceeding  in  their 
name  on  such  an  irregular  production.*  He  thus  not  only  re- 
turned tbe  warrant  without  a  caption,  but  be  refused  the  use  uf 
his  name  to  the  messenger  to  raise  diligence  for  his  own  relief 
in  the  creditor's  name.  On  tbe  supposition,  however,  that  the 
execution  was  not  null,  the  Lord  Ordinary  does  not  think  that 
tbe  pursuer  was  entitled  so  to  act.  He  should  have  sent  tbe 
ulterior  step  of  diligence  (caption)  to  the  messenger,  under  an 
intimation  of  his  liability,  so  as  he  might  have  u<$ed  it  for  his 
own  behoof.  Having  failed  to  do  so,  the  pursuer  is  barred,  on 
that  separate  ground,  from  now  throwing  this  debt  on  the  mes- 
senger and  his  cautioners." 

Tbe  pursuer  reclaimed.     At  advising, 

Lord  President. — I  cannot  enter  into  the  view  put  forward 
by  counsel,  and  noticed  by  the  Lord  Ordinary,  viz.,  that  a  mes- 
senger is  to  be  regarded  as  a  bumble  servant  of  the  law,  and 
that  therefore  any  action  brought  against  him  for  failure  in  bis 
duty  oogbt  to  be  decided  on  very  strict  principles,  as  being  of  a 
highly  penal  nature.  Tbe  situation  of  a  messenger,  I  humbly 
conceive,  is  somewhat  different.  He  is  presumed  to  be  properly 
educated  for  tbe  discharge  of  bis  duties,  and  before  be  is  per- 
mitted to  undertake  them,  tbe  law  calls  upon  him  to  find  se- 
curity. The  case  of  a  messenger  is  thus  the  same  as  that  of 
any  other  party  who  has  pledged  himself  to  the  public,  that  he 
possesses  the  requisite  skill,  and  gives  security  to  indemnify  those 
who  might  suffer  by  bis  want  of  it.  Here,  then,  an  action  baa 
been  brought  against  a  messenger  and  bis  cautioners  for  a  sum  of 
£450,  contained  in  a  bill  on  which  he  was  employed  to  give  a 
charge  in  terms  of  tbe  Act  1  and  2  Vict.  c.  114.  Two  ohjec* 
tions  are  taken  to  tbe  mode  in  which  he  performed  this  duty  : 
First,  that  his  execution  is  insufficient ;  and  secondly,  that  tbe 
return  of  it,  with  its  warrant,  was  unwarrantably 'delayed.  As 
to  tbe  Jirst  objection,  though  I  cannot  say  that  the  executioh 
is  free  from  doubt  and  ambiguity,  or  is  in  due  conformity  to 
the  Statute,  I  am  not  prepared  to  say  it  is  so  defective  as  not 
to  have  warranted  ultimate  diligence.  It  is  certainly  so  far  de- 
fective, that  any  prudent  practitioner,  on  looking  at  it,  must 
have  paused  before  venturing  to  proceed  upon  it.  The  second 
objection  appears  to  me  more  formidable.  The  messenger  re- 
ceived instructions  to  give  a  charge  to  Lady  Charlotte  Bury 
immediately.  The  instructions  were  dated  on  tbe  lltb  No* 
vember,  and  tbe  execution  bears  that  be  gave  the  charge  on  the 
13th  ;  but  then  he  keeps  it  by  him  till  tbe  19th,  when  the  days 
of  charge  were  about  to  expire,  and  then  transmits  it  in  a  let- 
ter addressed  to  tbe  agents  of  tbe  pursuer.  His  letter  is  dated 
the  19th,  but  it  bears  tbe  post-mark  of  the  20th,  having  ap- 
parently been  put  in*  too  late  for  the  post  which  leaves  in- 
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veraniy  in  the  morning  at  nine  o*cl(K*k.  It  thus  does  not  reach 
Edinburgh  till  the  2l9t.  Now  what  follows?  Lady  C.  Bury, 
who  had  been  charged  on  the  13th,  leaves  Inveraray  on  the 
22(1 — a  Sunday, — and  that  day  or  the  following  takes  refuge 
in  the  Sanctuary.  This  is  the  state  of  the  facts,  as  admitted  by 
the  defender,  and  proves  that,  by  his  negligence,  the  debtor 
was  permitted  to  escape  before  the  creditor  could  possibly  pro- 
ceed to  take  the  necessary  steps  for  ultimate  diligence. 
Though  the  execution  had  been  perfectly  unexceptionable,  the 
messenger,  by  his  unwarrantable  delay,  rendered  it  impossible 
to  make  any  use  of  it ;  and  on  this  ground,  I  am  much  afraid 
that  we  cannot  sustain  the  defender's  excuses,  but  must  find 
that,  by  the  way  in  which  he  has  acted,  he  has  made  himself 
liable  for  the  debt.  One  excuse  for  not  sooner  transmitting 
the  documents  is,  that  "  he  was  otherwise  engaged."  I  cannot 
receive  this  as  an  excuse.  Having  given  the  charge  (and  we 
cannot  forget  to  whom  it  was  given),  he  ought  to  have  trans- 
mitted it  instanier,  so  that  it  might  have  been  in  Edinburgh  on 
the  14tb,  in  time  to  rectify  any  error,  if  any  had  been  com- 
mitted. But  then  he  gives  another  excuse,  viz.,  that  he  had 
beard  the  Duke  of  Argyle  had  written  to  his  agent  to  make 
a  settlement  of  Lady  Bury's  debts.  What  right  had  he  to 
bear  this,  or  pay  any  attention  to  it  ?  Quoad  the  party  em- 
ploying him,  his  single  duty  was  to  perform,  with  the  least  de- 
lay, the  duty  intrusted  to  him.  This  excuse  appears  to  me 
alrc^ether  insufficient,  and  I  must  therefore  differ  from  the 
opinion  of  the  Lord  Ordinary,  that  there  is  any  thing  either  in 
the  situation  of  a  messenger,  or  in  the  particular  circumstances 
of  this  case,  to  justify  the  defender's  conduct,  and  exempt  him 
from  liability  for  the  debt. 

Lard  Gillies, — I  take  the  same  view.  The  messenger  had 
a  very  disagreeable  duty  to  discharge,  but  he  knew  the  nature 
of  his  office  :  he  took  it  with  his  eyes  open ;  and  having  taken 
it,  his  undoubted  duty  was  to  perform  it  without  choice,  when- 
ever called  upon,  and  against  whomsoever.  He  has  nothing  to 
do  with  the  communings  of  parties.  All  he  has  to  do  is  to  obey 
his  directions.  These  directions,  in  the  present  case,  were  few 
and  aimple.  A  warrant  is  sent  to  him,  and  he  is  directed  to  give 
a  charge  upon  it  immediately.  Nothing  can  be  more  distinct  than 
this — immediately.  Now,  two  objections  are  taken  to  the  execu- 
tion of  the  charge  :  Firsts  it  is  said  that  it  is  informal  and  inept 
— null ;  and,  second,  that  whether  good  or  bad,  it  was  too  late. 
It  appears  to  me  that  either  objection  is  sufficient.  If  the  execu- 
tion is  defective,  he  is  liable  for  the  deficiency.  If  not  defective, 
but  unwafrantably  delayed,  he  is  liable  for  the  delay.  How,  then, 
does  the  matter  stand  ?  In  the  first  place,  the  charge  is  very 
inaccurately  and  clumsily  worded.  The  expressions  used  can 
scarcely  be  said  to  import  what  is  meant ;  yet,  as  there  could 
be  no  room  to  doubt  its  meaning,  on  a  perusal  of  the  whole,  I 
am  not  prepared  to  say  whether  it  was  inept  or  no.  And  it  is 
not  necessary ;  for  I  am  clearly  of  opinion  that  the  other  ob- 
jection of  delay  is  sufficient  to  make  the  messenger  liable.  It 
is  important  to  attend  to  the  dates.  The  instructions  are  sent 
from  Edinburgh  on  the  11th,  and  the  charge  is  given  at  Inver- 
aray on  the  13th.  So  far  there  was  no  delay.  But  then  the 
messenger  detains  the  execution  till  the  19th,  equivalent,  from 
the  hour  at  which  the  post  leaves,  to  the  20th,  and  it  does  not 
reach  Edinburgh  till  the  21st.  That  was  a  Saturday,  and  it 
thus  becaoMr  Impossible  to  make  any  use  of  the  diligence,  for  it 
is  mdvAned  that  the  debtor  was  off.  It  is  impossible  to  listen 
to  the  ezcnse  of  being  otherwise  engaged.  No  engagement 
eoald  have  superseded  the^  engagement  to  execute  the  duty 
which  had  been  intrusted  to  him.  But  then  he  talks  of  a  ru- 
moured settlement  of  the  debt.  He  had  nothing  to  do  with 
this,  and  was  not  entitled  to  consider  it.  The  Lord  Ordinary 
seems  to  have  attached  some  weight  to  the  fact,  that  the  mes- 
senger was  not  allowed  to  act  upon  the  diligence  in  the  name 
of  his  employers.  This  should  have  weight,  if,  by  acting  on  it, 
it  could  have  been  made  effectual,  and  if  the  diligence  was  in 
itself  such  as  a  prudent  man  would  have  ventured  to  act  upon. 
Neither  of  these  was  the  case.  It  is  quite  possible  that  the 
diligence  might  ultimately  have  been  found  good ;  but  were 
Messrs  Gibson- Craig,  on  looking  at  it,  and  seeing  how 
clumsily  and  inaccurately  it  was  worded,  warranted  to  risk  the 
consequences  of  its  being  found  inept?  Besides,  the  dates 
show  phuoly,  that  even  if  the  execution  had  been  unexception- 


able, it  would  have  been  impossible,  from  the  messenger's  un- 
warrantable delay,  to  use  it  with  effect.  I  wish  we  could  have 
sustained  the  interlocutor,  but  I  am  clear  that  it  must  be  al- 
tered. 

Lord  Mackenzie, — I  concur.  The  action  is  raised  on  two 
grounds.  The  first  is,  that  the  statement  in  the  execution  is 
not  in  terms  of  the  Act  of  Parliament.  I  have  some  doubt, 
but  I  rather  think  this  objection  is  not  sufficient.  Comparing 
the  statement  in  the  recent  Statute  with  those  in  the  Statutes 
1681  and  1696,  I  rather  think  the  terms  of  the  charge,  as  given 
by  the  messenger,  might  be  supported.  But  then  comes  the 
second  objection,  viz.,  that  of  delay  to  return  the  execution  in 
due  time.  Whether  the  charge  was  right  or  wrong,  the  mes- 
senger did  not  send  it  back  so  as  to  be  available  to  the  credi- 
tor. The  charge  was  given  on  the  13th,  to  pay  in  six  days 
after.  The  object  was  to  obtain  the  warrant  of  imprisonment 
as  soon  as  the  charge  expired,  in  order  that  the  diligence  might 
have  effect.  As  if  to  prevent  this,  the  messenger  keeps  the 
execution  by  him,  and  does  not  put  it  into  the  hands  of  his 
employers  till  the  day  when,  if  he  exercised  due  despatch,  the 
warrant  of  imprisonment  would  have  been  at  Inveraray.  The 
debtor  takes  advantage  of  the  delay,  and  goes  off  to  the  Sanc- 
tuary on  Sunday  the  22d.  Thus  all  chance  of  accomplishing 
the  object  of  the  diligence  was  lost.  There  was  here'cvidently 
a  failure  of  duty  in  the  messenger,  find  he  mdst  be  liable,  if  he 
is  liable  in  any  duty  at  all.  His  excuse  rather  makes  matters 
worse.  I  am  much  afraid  the  true  account  of  the  matter  is, 
that  he  was  very  reluctant  to  execute  the  diligence.  It  re- 
quired him  to  apprehend  the  Duke  of  Argyle's  sister,  and  lodge 
her  in  the  jail  of  Inveraray.  I  don't  wonder  at  his  reluctance. 
I  don't  think  the  worse  of  the  roan's  heart  for  it ;  but  be  ought 
to  have  recollected  that  he  was  a  messenger,  and  forgotten  that 
he  was  a  higblander.  I  am  afraid  some  feeling  of  reluctance 
influenced  him ;  and  if  he  delayed  on  this  account,  he  is  clearly 
liable.  But  the  Lord  Ordinary  thinks,  that  even  jidmitting 
there  was  a  ground  of  liability,  it  is  obviated  by  the  answers: 
first,  that  the  agent  objected  to  the  diligence,  and,  by  de- 
claring his  determination  not  to  act  upon  it,  made  despatch  in 
transmitting  it  unnecessary ;  and,  secondly,  that  he  refused  to 
sanction  the  use  which  the  mess<;nger  might  make  of  it  for  his 
own  behoof.  The  dates  completely  obviate  the  first  answerl 
The  messenger  was  allowed  the  use  of  the  diligence  on  the 
19th,  and  this  permission  was  not  recalled  till  the  21st.  Now, 
I  agree  with  Lord  Gillies,  though  my  doubt  of  the  regularity 
of  the  diligence  is  not  so  strong  as  his  Lordship's,  that  an  agent 
is  not  bound  to  allow  his  client's  name  to  be  used  when  there 
is  an  apparent  mistake  in  the  diligence,  and  the  eonseqnenee  of 
proceeding  with  it  may  be  an  action  of  damages  for  wrongous 
imprisonment.  Not  long  since  a  sum  of  £800  was  awarded 
for  the  imprisonment  of  a  female  of  ordinary  rank  for  a  few 
days  In  the  jail  of  Greenlaw ;  and  it  would  be  difficult  to  say 
what  sum  might  have  been  awarded  for  the  wrongous  im- 
prisonment of  Lady  C.  Bury  in  the  jail  of  Inveraray.  As  far 
as  my  recollections  go,  it  is  not  one  whit  better  than  the  jail  of 
Greenlaw.  The  agents  were  not  bound  to  risk  this  action,  for 
not  only  was  the  diligence  doubtful,  but  the  doubt  was  caused 
by  the  fault  of  the  messenger.  Perhaps^  the  irregularity  was 
not  such  as  to  ground  an  action  of  damages,  but  it  was  great 
enough  to  prevent  the  messenger  from  saying  that  he  suffered 
wrong  in  not  being  permitted  to  use  it.  I  see  no  sufficient 
answer  on  the  part  of  the  defender,  and  I  think  we  must  decern 
for  the  pursuer  in  terms  of  the  libel. 

Lord  Fullerton  concurred. 

The  Court  altered^  and  decerned  in  terms  of  the 
libel,  with  expenses. 

Lord  Ordinary,  Cuninghame.—  Act.  Rutherfurd,  Neaves ; 
Gibson- Craigs,  Dalziel  and  Brodie,  W.S.,  Agents, — Alt,  Soli- 
citor-General (M'Neill),  Horn;  John  Ross,  S.S.C.,  Agent,—' 
B»  C/erA.— rH.B.J 
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\9ih  November  1840. 
First  Division (H.  B.) 

No.  8. — Ephbaim  Bonb,  Pursuer^  v.  M*Leod,  De- 

fender. 

Process — Proof— Witness — Competency — Conmiuion  to  exa- 
mine a  witness  abroad^  granted^  notwithstanding  of  his  appear" 
ing  to  have  such  an  interest  in  the  cause  as  mag  render  his 
evidence  incompetent. 

In  this  action,  in  which  the  pursuer  claimed  payment 
of  a  sum  of  money,  said  to  have  been  advanced,  the 
defender  moved  for  a  commission  to  take  the  evidence  of 
a  vritness  residing  in  India.  The  pursuer  opposed  the 
motion,  on  the  ground,  that  though  the  individual  pro- 
posed to  be  examined  was  thoroughly  cognisant  of  the 
tacts,  he  had  a  most  material  interest  in  the  causes- 
being  in  one  view  directly  liable  for  the  debt,  and  in  an- 
other view,  indirectly  liable  by  way  of  relief,  and  so  in- 
competent to  give  evidence. 

The  defender  replied,  that  the  motion  was  made  in 
perfect  accordance  with  the  practice  of  the  Jury  Court, 
where  a  commission  to  examine  a  witness  was  consi- 
dered merely  as  equivalent  to  a  citation,  and  the  rele- 
vancy or  competency  was  left  to  be  determined  when 
the  evidence  was  reported. 

Lord  President There  are  two  questions  here :  the  one, 

whether  this  is  the  proper  stage  for  deciding  on  the  competency 
of  the  witness,  and  the  other,  whether,  supposing  it  to  be  the 
proper  stage,  the  ohjection  is  such  as  ought  to  be  sustained. 

Lord  Giliies. — The  ordinary  form  is  to  grant  the  commission, 
and  allow  the  objection  to  the  competency  to  be  stated  after- 
wards. I  can  conceive  a  case  where  an  ol^ection  to  the  com- 
petency ought  to  be  determined  at  this  stage,  hut  I  am  not  pre- 
pared to  say  that  circumstances  have  been  stated  here  sufficient 
to  justify  a  deviation  from  the  ordinary  rule. 

Lord  Machenzie, — It  appears  to  me  not  only  that  there  is 
nothing  sufficiently  apparent  to  require  us  to  refuse  the  com* 
mission,  but,  on  the  contrary,  that  there  is  enough  to  show  it 
ought  to  be  granted.  There  may  be  competent,  and  there 
may  be  incompetent  questions  put  to  this  witness,  but  till  they 
are  put,  it  is  impossible  to  say  whether  they  are  competent  or 
not. 

Lords  President  and  Futterton  concurred. 

The  Court  granted  commission. 
For  Pursuer,  Py per.— Far  Defender,  Maithind L^.B.] 


20iA  November  1841. 


FiasT  Division (H.  B.) 

No.  9- — George  Coyne,  Pursuer^  v.  James  Boao, 

Defender, — Ei  i  contra. 

Expenses — ^Process^Record-  Circumstances  in  which  the  Court, 
on  cause  shown,  allowed  the  expense  of  a  condescendence  which 
the  Lord  Ordinary  held  to  be  unnecessary. 

In  both  of  these  actions  verdict  had  been  given  for 
Coyne,  but  Boag  moved  for  the  expenses  incurred  in 
preparing  a  record  by  condescendence  and  answers. 
The  ground  on  which  he  supported  the  motion  was, 
that  he  was  willing  to  have  closed  the  record  on  sum- 
mons and  defences,  —  that  the  Lord  Ordinary  had 
strongly  recommended  this  when  the  cause  was  first 
brought  before  him,  and  had  afterwards,  on  returning  it 
from  avizandum,  stated  in  a  note  that  he  still  thought 
the  condescendence  so  unnecessary,  that  the  party  who 
had  insisted  upon  it  ought  to  be  subjected  in  the  ex- 
penses thereby  occasioned. 

Coyne  replied,  that  the  condescendence  had  become 
necessary  in  consequence  of  certain  statements  which 
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had  been  introduced  into  the  defences,  and  which 
there  was  nothing  in  his  summons  to  rebut,  as  he  never 
anticipated  that  they  would  be  made.     His  statement 
was,  that  he  had  been  traveller  to  the  defender  under 
an  agreement,  by  which  he  was  to  receive  a  fixed  sa- 
lary and  his  travelling  expenses.     This  agreement  was 
to  subsist  till  put  an  end  to  by  either  party  giving  three 
months'  notice.    About  six  months  after  the  employ- 
ment commenced,  he  received  a  proposal  from  his  em- 
ployer to  allow  him,  instead  of  salary  and  travelling 
expenses,  a  certain  commission  on  his  sales.    He  was 
willing  to  entertain  the  proposal,  bat  never  accepted  it, 
and  continued  till  his  last  journey,  in  rendering  an  ac- 
count of  his  transactions,  to  state  the  amount  of  his 
travelling  expenses.     That  journey  was  to  Newcastle, 
and  while  there  he  received  a  letter  from  his  employer, 
desiring  him  to  get  an  account  of  £22  due  by  a  cus- 
tomer.    He  accordingly  received  payment  on  the  26th 
July,  and  on  the  27th  left  for  Leeds,  where  his  em- 
ployer then  happened  to  be.    He  called  for  him  the 
following  day,  Saturday  the  28th,  but  not  having  found 
him,  a  meeting  was  arranged  to  take  place  on  Monday, 
at  the  counting-house  of  Plint,  O'Meara  and  Company. 
At  that  meeting  some  discussion  took  place  as  to  the 
nature  of  the  terms  on  which  he  was  employed, — he 
(Coyne)  insisting  that  the  original  engagement  still 
subsisted,  and  Boag  insisting  that  his  proposal  of  a 
commission  was  accepted.     Boag  left  hurriedly,  before 
receiving  any  account  of  the  journey,  and  Coyne  then 
paid  into  the  hands  of  Mr  O'Meara,  for  Boag's  behoof, 
the  sum  of  £12  odds,  being  the  payment  received  by 
him  at  Newcastle,  under  deduction  of  his  expenses. 
The  following  day  Boag  dined  with  O'Meara,  and  on 
being  informed  of  the  balance  left  by  Coyne,  requested 
that  it  might  be  placed  to  the  credit  of  his  account. 
Coyne  now  considered  his  engagement  at  an  end,  and 
accepted  an  offer  made  to  him  by  Plint,  O'Meara  and 
Company.     He  was  allowed  a  few  days  to  go  to  Lon- 
don and  see  his  family ;  but  having  met  with  a  very 
cool  reception  from  his  new  employers,  he  inquired  the 
reason,  and  was  shown  the  following  letter  which  they 
had  received  from  Boag : 

"  I  obserTe  by  your  letter  a  statement  regarding  Coyne's 
mntters,  which  1  do  not  recognise,  so  that  if  yon  have  received 
any  money  from  him  on  my  account,  you  had  better  leturn  it 
again  to  him,  as  1  have  band«d  this  matter  over  to  my  friend  Mr 
Campbell,  to  act  with  in  a  different  \v»y.  1  trust  you  will  not 
lose  a  post  in  sending  him  back  the  money,  as  Mr  Campbell 
has  this  day  applied  fur  a  criminal  warrant  against  him  for  up« 
lifting  my  money,  and  not  duly  accounting  to  me  for  it.  The 
consequences  may  be  serious  against  yourself  if  you  retain  the 
money  a  single  post  after  this  notice,  as  he  may  then  have  it  ia 
his  power  to  say  that  you  sanctioned  his  settlement." 

His  employers  told  him  that  he  must  now  consider 
their  engagement  with  him  as  cancelled.  He  immedi- 
ately set  out  for  Edinburgh,  to  meet  the  charges  for 
which  it  was  said  a  criminal  warrant  was  taken  out 
against  him,  and  waited  with  his  agent  on  the  agent  of 
Mr  Boag,  but,  instead  of  a  criminal  warrant,  was  shown 
the  copy  of  a  letter  which  was  addressed  to  him,  in 
the  belief  he  was  still  at  Liondon,  and  was  in  the  fol- 
lowing terms : 

"  Edinburgh,  *Ith  August  1838 Mr  Boag,  in  whose  em- 
ployment you  lately  were,  has  learned,  that  upon  the  24th  tilri- 
mo,  you  received  from  Mr  Henry  Melvain  of  Newcastle,  jC22, 
the  property  of  Mr  Boag,  bat  which  you  have  not  accounted  for 
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to  him.  Mr  Boag  is  exceedingly  sarprited  at  this  improper  act 
of  jroors,  and  has  directed  me  to  intimate  to  yon,  that  unless 
you  account  and  settle  with  him  in  course  of  post  for  the  money 
uplifted  hy  you,  proceedings  of  a  personal  nature  will  he  in- 
stantly taken  against  you,  for  what  is  looked  upon  as  a  breach  of 
trust." 

The  summons  gave  the  above  narrative,  and  con- 
cluded for 

*'  the  sum  of  £500  Sterling  in  name  of  damages,  and  as  a 
solatium  for  the  injury  sustained  by  the  pursuer  in  his  feelings, 
character,  and  success,  and  prospects  in  life,  in  consequence  of 
the  false,  calumnious,  and  injurious  statements  and  accusations 
made  by  the  defender  to  his  prejudice,  in  manner  before  men- 
tioned." 

The  defences,  besides  asserting  that  the  pursuer,  at 
the  time  when  he  deducted  the  money  in  question, 
knew  that  he  was  acting  under  an  engagement  which 
prohibited  him  from  doing  so,  and  producing  a  variety 
of  documents  in  support  of  the  assertion,  contained  a 
statement  that  the  pursuer  himself  **  had  been  guilty 
of  a  false,  slanderous,  and  injurious  statement  as  to  the 
defender's  character,"  for  reparation  of  which  he  had 
raised  an  action  of  damages,  with  which,  in  the  event 
of  being  found  liable  in  damages  to  the  pursuer,  he 
was  entitled  pro  tanto  to  compensate  their  amount. 
There  was  nothing  in  the  summons  to  meet  this  state- 
ment ;  and  the  pursuer  held,  that  on  that  ground  alone, 
a  condescendence  was  indispensable.  It  was  true  he 
had  met  that  statement  fully  in  his  defences  to  the 
counter  action,  but  the  two  actions  might,  for  any  thing 
he  knew,  have  been  tried  by  ditferent  juries,  or  been 
dropped  altogether,  so  as  to  send  him'  to  a  jury  with 
an  uncontradicted  averment  made  against  him,  that  his 
claim  of  damages  for  slander  could  not  be  sustained 
without  compensating  it  by  a  claim  against  himself  for 
similar  slander. 

Lord  Prttideni. — As  a  general  rule,  we  are  not  disposed  to 
interfere  with  the  opinion  of  the  Lord  Ordinary  concerning  the 
expenses  incurred  by  the  parties  in  making  up  the  record.  Long 
and  unnecessary  statements  are  often  introduced,  which  compli- 
cate the  case,  and  increase  the  expense;  and  this  the  Court  never 
will  encourage.  Still  it  is  clear  that  we  are  not  bound  by  the 
judgment  of  the  Lord  Ordinary ;  and  if  on  cause  shown,  we  are 
satisfied  that  that  judgment  is  erroneous,  it  is  unquestionably 
our  duty  to  dissent  from  it.  In  the  present  case,  I  am  clear 
that  the  new  matter  introduced  into  the  defences,  made  it  neces- 
sary for  the  pursuer  to  have  a  condescendence ;  and  I  have, 
therefore,  no  difficulty  in  refusing  the  present  motion. 

Lord  GUiieM. — I  concur.  The  record  was  made  up  as  the 
pursuer  suggested.  The  case  went  to  the  jury,  and  the  verdict 
returned  was  in  the  pursuer's  favour.  It  is  quite  possible  that 
the  same  verdict  might  have  been  returned,  though  the  record 
had  b«en  closed  on  summons  and  defences;  but  it  is  also  pos- 
sible— perhaps  probable,  that  if  there  had  been  no  condescen- 
dence, the  verdict  might  have  been  different.  I  can  conceive 
cases  where  there  it  no  room  for  doubt  that  a  condescendence 
is  altogether  unnecessary,  and  where,  of  course,  the  party  in- 
»i»ting  on  it  ought  to  bear  the  expense;  but  where  there  is  a 
doubt,  it  would  be  perilous  to  hold,  after  a  verdict  has  been  re- 
turned in  favour  of  the  party  who  considered  the  condescen- 
dence indispensable,  that  the  result  would  have  been  equally 
favourable  to  him  if  be  had  dispensed  with  it.  In  the  present 
case,  I  think  the  statements  made  by  the  pursuer  show  that  he 
was  right  in  insisting  on  a  condescendence. 

Lord  Maekgnzie. — It  certainly  is  not  safe  for  ns,  in  the  ge- 
neral case,  to  take  upon  us  to  decide  what  papers  might  or 
might  not  have  been  dispensed  with.  The  Lord  Ordinary  is 
the  best  judge  of  that;  but  when  statements  are  made  to  us 
showing  the  necessity  of  the  papers  alleged  to  be  unnecessary, 
we  must  decide  according  to  the  information  given  us.  In  ac- 
tions of  damages,  in  particular,  the  party  who  thinks  himself 
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sure  of  his  cause,  may  be  disposed  to  luxuriate  in  condescen- 
dences. We  must  look  sharp  after  that,  and  discourage  it ;  but 
from  the  statements  now  made,  I  cannot  venture  to  say  that 
the  condescendence  in  question  could  safely  have  been  dispensed 
with. 

Lord  FuUerlon, — I  am  most  unwilling  to  go  against  the 
judgment  of  the  Lord  Ordinary  who  prepares  the  cause,  and 
has  full  opportunity  of  ascertaining  what  kind  of  record  is  re- 
quired to  furnish  the  proper  issues.  Here  the  Lord  Ordinary, 
both  before  the  issue  was  prepared  and  after,  gives  a  decided 
opinion  that  the  condescendence  was  unnecessary ;  and  it  ap- 
pears to  me  that  something  stronger  than  the  statement  we 
have  heard,  would  be  necessary  to  justify  us  in  dissenting  from 
that  opinion.  Where  a  cause  is  not  to  go  before  a  jury,  I  can 
understand  how  very  necessary  it  is,  where  new  matter  is  in- 
troduced into  defences,  that  the  pursuer  should  have  an  oppor- 
tunity of  rebutting  it  by  a  counter  statement  in  the  record ;  but 
where  the  cause  is  to  go  before  a  jury,  all  that  the  record  re- 
quires to  contain  is  matter  sufficient  to  raise  the  issue  by  which 
the  facts  are  to  be  tried.  Now,  who  can  be  so  good  a  judge 
of  this  as  the  Lord  Ordinary  ?  I  cannot  see  how  the  verdict 
can  be  affected  by  the  mode  of  making  up  the  record.  The 
verdict  is  given  on  evidence,  and  tlte  important  point  is  not 
what  is  averred,  but  what 4s  proved.  If  the  summons  and  de- 
fences did  not  contain  matter  sufficient  to  iai»e  the  proper  issue, 
or,  in  consequence  of  any  omission,  precluded  either  party  from 
bringing  forward  proper  evidence,  I  could  understand  the  ne- 
cessity of  a  condescendence.  This  risk,  however,  is  sufficient- 
ly guarded  against  in  practice,  as  the  record  is  not  closed  till 
the  issue  is  prepared,  and  the  party  who  finds  that  the  proper 
issue  can*t  be  raised  under  the  record  as  it  stands,  has  it  still  in 
his  power  to  introduce  the  statements  that  may  be  required. 
Here  the  Lord  Ordinary  stated  his  impression  before  the  cause 
went  to  the  jury  clerks,  that  a  condescendence  was  unneces- 
sary ;  and  after  it  returned  with  the  issue  prepared,  stated  ex- 
pressly in  a  note  that  his  impression  was  confirmed,  and  that 
the  expenses  of  the  condescendence  ought  to  full  on  the  party 
who  had  insisted  upon  it.  I  am  not  sari»fied  that  his  Lordship 
erred  in  this  opinion,  and  I  am  therefore  inclined  to  grant  the 
motion  for  these  expenses. 

I'he  Court  refused  the  motion. 

Lord   Ordinary ^   Cockburn.  —  For  Motion^   Shaw;   Robert 

Gordon,  W.S.,   Agent Against  ^fo^'on,  Wbigham ;  Thomas 

Darling,  S.S.C,  Agent.^^.  C/crA.— [H-B.  ] 


2Qth  November  \S\\. 
Second  Division (J.  W.) 

No.  10. — Akn  Bruce,  Pursuer^  v.  William  Petbie, 

Defender. 

Parent  and  Child — Paternity — Illegitimate  Child — Oath  in  Sup- 
plement—  Circumstances  held  not  to  amount  to  a  semiplena 
probatio,  so  as  to  entitle  a  party  to  her  oath  in  supplement. 

This  was  an  action  of  aliment  for  an  illegitimate 
child,  of  which  the  pursuer  was  delivered  on  the  5th 
May  1 840,  and  of  which  she  alleged  that  the  defender 
was  the  father.  He  denied  the  paternity ;  and  in  the 
course  of  the  proceedings  before  the  SheriflT- court  of 
Forfarshire,  the  pursuer,  in  her  judicial  declaration, 
stated,  that  on  the  night  of  the  Monifieth  races,  the 
^\st  of  July  1839,  she  went  down  to  the  Dundee  Rail- 
way station  at  Arbroath,  to  see  the  evening  train  arrive, 
which  she  thinks  was  between  nine  and  ten  o'clock  on 
the  evening  of  the  race-day :  That  she  left  the  station 
after  the  arrival  of  the  train,  and  returned  up  the  town, 
accompanied  by  John  Jolly  and  Jess  McDonald :  That 
they  went  to  the  house  of  one  Phillip,  a  vintner,  and 
remained  about  half  an  hour:  That  the  three  then 
went  to  the  house  of  a  Mrs  Gunn,  where  the  pursuer 
went  to  bed,  and  in  the  course  of  the  night  was  awaken- 
ed by  Mrs  Gunn  to  go  into  another  room,  where  she 
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found  the  defender  alone,  and  remained  with  him  about 
half  an  hour  or  three  quarters  of  an  hour. 

A  conjunct  proof  having  been  allowed,  the  first  wit- 
ness for  the  pursuer,  Elizabeth  Henderson,  deponed, 
that  on  the  night  of  the  Monifieth  races,  while  McDon- 
ald and  the  pursuer  were  asleep  together,  Mrs  Gunn 
awakened  the  pursuer,  and  sent  her  into  another  room 
to  the  defender ;  and  that,  two  or  three  nights  there- 
after, the  defender  was  again  in  Gunn's  house,  and 
inquired  after  the  pursuer. 

Jess  McDonald  deponed  in  terms  of  the  pursuer's 
declaration,  but  that  ahe  did  not  see  the  defender  in 
Mrs  Gunn's. 

Jean  Valentine  deponed,  that  she  went  along  with 
the  pursuer  to  the  defender,  when  the  pursuer  stated 
that  she  was  with  child  by  him ;  but  the  defender  said 
to  the  pursuer,  that  she  had  no  claim  upon  him  unless 
the  child  came  to  his  time,  and  then  he  would  answer 
for  it. 

On  the  other  hand,  John  Jolly  deponed,  that  on  the 
night  of  the  Monifieth  races  he*did  not  see  the  pursuer, 
Ann  Bruce,  nor  during  the  following  morning :  That 
he  was  not  in  Phillip's  tavern  with  any  woman  on  the 
said  evening  of  the  races,  or  morning  following ;  nor 
was  he,  during  that  time,  in  the  house  of  Mrs  Gunn : 
That  since  the  deponent  commenced  business  at  Whit- 
sunday 1 837,  he  has  only  been  once  in  the  house  of 
Mrs  Gunn,  and  that  happened  in  the  autumn  of  1838 : 
That  he  recollects  distinctly  of  having  once  been  in 
company  with  the  pursuer,  Ann  Bruce,  in  Phillip's 
tavern,  but  tliis  happened  fully  three  years  ago. 

Mrs  Gunn  deponed,  that  in  1839,  a  short  time  be- 
fore St  Thomas's  market-day,  which  is  held  in  Arbroath 
on  the  1  Sth  day  cf  July^  she  recollects  of  John  Jolly 
coming  to  her  house  in  company  with  the  pursuer  and 
McDonald :  That  as  she  was  showing  Jolly  out  of  the 
house  by  the  street  door,  she  saw  the  defender,  Wil- 
liam Petrie,  passing  along  the  street  at  the  time :  That 
he  came  up  and  spoke  to  her  at  the  door,  and  accom- 
panied her  into  her  kitchen:  That  while  they  were 
there  a  rap  was  made  on  the  street  door,  and  she,  not 
wishing  the  defender  to  be  seen,  directed  him  to  run 
np  stairs,  which  he  did :  That  she  followed  up  close 
after  him,  and  found  that  he  had  gone  into  the  same 
room  where  the  pursuer,  Bruce,  and  McDonald  were 
in  bed :  That  she  again  went  down  stairs,  and  after 
being  absent  about  five  minutes,  she  returned  and  re- 
mained a  short  time  in  the  room  with  the  pursuer  and 
defender ;  and  Jess  McDonald  having  risen  from  bed, 
sat  down  beside  them :  That  the  deponent  then  left  the 
room  and  went  down  to  the  kitchen,  leaving  the  pur- 
suer, defender,  and  M'Donald  together :  Further,  she 
deponed,  that  the  defender  was  never  in  the  deponent's 
house  in  company  with  the  pursuer,  unless  on  the  oc- 
casion above  deponed  to. 

David  Ormond  deponed,  that  on  the  same  evening 
he  went  out  with  the  defender's  father  and  mother  to 
the  defender's  house  at  Waulkmills,  and  after  supping, 
he  and  the  defender  returned  to  Arbroath  betwixt  two 
and  three  o'clock  in  the  morning :  That  he  parted  with 
the  defender  in  Smithy  Croft,  where  the  deponent  re- 
sides, and  he  saw  the  defender  go  down  the  road  to- 
wards his  father's  house,  which  is  also  in  Smithy  Croft. 

The  defender's  brother  deponed,  that  he  was  awoke 
in  the  course  of  the  night  by  his  brother,  the  defender, 


coming  into  the  house :  That  day-light  was  not  then 
come  in :  That  the  defender  came  into  the  same  bed 
with  him,  and  he  again  fell  asleep.  His  father  returned 
home  from  Waulkmills  in  the  morning,  a  little  past  five 
o'clock,  and  his  brother,  the  defender,  was  at  that  time 
in  bed  with  him. 

The  Sheriff-substitute  pronounced  the  following  in- 
terlocutor : 


f« 


Forfar^  AiK  March  1841 The  Sbeiiff-inbttitute  circum* 

duces  tbe  term  for  proving,  and  having  adviicd  the  proofs  for 
the  parties,  minutes  of  debate  thereon,  and  wbole  process,  finds 
that  the  pursuer  baa  brought  a  §emipletta  probatio  of  ber  allega* 
tioo  tbat  tbe  defender  is  tbe  fatber  of  tbe  child  in  question,  and 
therefore  allows  her  to  give  her  oath  in  supplement  of  tbe 
proof;  assigns  for  ber  doing  so." 

(Signed)        "  A.  Robeetson." 

"  Note On  tbe  nigbt  of  tbe  Monifieth  races  1839,  (i.  e. 

cither  on  tbe  31st  July  or  1st  August  of  that  year),  tbe  pur* 
auer  and  tbe  girl  M*  Donald  having  been  shut  out  of  their  lodg- 
ings, went  into  a  bouse  of  bad  feme  in  the  neigbbourhood,  kept 
by  Mrs  Gunn,  where  they  went  to  bed  tbe  worse  of  liquor. 

'*  Tbat  nighr,  or  very  early  next  morning,  tbe  defender,  after 
parting  witb  tbe  witness  Ormond,  on  the  street  of  Arbroath, 
was  in  Mrs  Gunn's  house,  where  be  remained  for  a  considerable 
time. 

*'  The  pursuer  got  out  of  bed,  and  she  and  the  defender  were 
by  tbemselves  in  Gunn*B  bouse  for  some  time. 

"  Tbe  witness  Henderson  swears,  tbat  on  tbe  Saturday  fol- 
lowing »he  again  saw  the  defender  in  Gunn's  bouse,  and  tbat 
he  expressed  a  de&ire  tbat  she  would  bring  tbe  pursuer  to  biro. 

**  Tbe  witness  Valentine  swears,  tbat  sbe  and  tbe  pursuer 
went  to  tbe  defender  some  time  in  tbe  following  winter,  to  in- 
form bim  tbat  tbe  pursuer  was  with  child  to  him ;  tbat  wben 
tbe  pursuer  did  so,  the  defender  denied  tbat  be  was  tbe  fisther, 
and  said  sbe  bad  no  claim  on  him  unless  the  child  came  to  bis 
time,  and  then  be  would  answer  for  it. 

"  The  child  was  born  on  tbe  5tb  May  1840. 

**  Tbe  defender,  in  bis  declaration,  denied  tbat  be  bad  been  in 
Gunn's  bouse  since  be  was  ten  years  of  age. 

"  The  Sheriff-substitute  cannot  discover,  on  tbe  evidence, 
any  trace  of  a  plot  to  saddle  the  defender  with  tbe  maintenance 
of  tbe  child,  as  insinuated  by  him.  There  is,  it  is  true,  various 
discrepancies  io  tbe  evidence.  Thus  Mrs  Gunn  dates  the  meet- 
ing in  her  bouse  about  a  fortnight  before  tbe  races ;  but  this 
seems  to  be  a  mistake,  for  there  was  only  one  meeting  of  the 
parties  there,  tbe  circumstances  attending  which  are  sworn  to 
by  ber  and  by  tbe  other  witnesses.  There  are  some  discre- 
pancies also  as  to  what  took  place  in  Gunn's  bouse,  buC  this 
may  be  partly  accounted  for  by  tbe  state  of  intoxication  in  which 
some  of  the  persons  then  were.  Gunn  and  M'Donald,  too,  swear 
tbat  Jolly  was  in  company  witb  tbe  pursuer  and  M*Donald  that 
night ;  while  Jolly  swears  that  tbe  occasion  on  which  be  was 
in  their  company  was  some  months  prior  to  tbe  races.  In  the 
view  of  tbe  Sheriff-substitute,  these  discrepancies  do  not  de- 
molish tbe  important  parts  of  tbe  evidence. 

*'  The  witnesses  for  the  pursuer,  and  Mrs  Gunn,  called  by 
the  defender,  are  undoubtedly  loose  characters,  but  they  are  just 
such  persons  as  would  be  in  the  knowledge  of  tbe  facts  to  which 
they  swear.  There  were  no  other  witnesses  to  these  fiicts,  and 
the  evidence  of  the  pursuer's  witnesses  is  corroborated  in  some 
particulars  by  the  defender's  proof. 

"  Tbe  Sheriff-substitute  does  not  see  any  grounds  for  hold- 
ing, that  because  tbe  defender  happened  by  chance  to  be  late  on 
tbe  street  on  tbe  nigbt  in  question,  be  has  been  fixed  on  by  the 
pursuer  as  the  father  of  ber  child,  and  tbat  sbe  has  concocted 
all  the  evidence  which  has  been  brought  against  him  without  a 
particle  of  truth  in  it,  so  far  as  he  is  concerned,  unless,  ho«^> 
ever,  it  is  to  be  held  that  that  evidence  is  a  fabrication  of  false- 
hoods, so  far  as  applicable  to  tbe  pursuer,  and  tbat  four  wiN 
nesses  (who  have  no  interest  in  tbe  matter)  are  perjured,  his 
plea  cannot  be  sustained. 

**  Tbe  defender  argues,  tbat  tbe  proof  is  insufBcient  to  identify 
him  as  the  person  alluded  to  in  it.  The  Sheriff-substitute  is  vt 
opinion  (hat  tbe  proof  is  sufficient  on  that  point." 


1841.] 
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The  defender  reclaimed,  and  on  the 

'*  20M  March  1841 The  Sheriff-subatitute  having  adiHsed 

with  the  Sheriff,  recals  the  interlocutor  of  4th  March,  assoilzies 
the  defender,  and  finds  him  entitled  to  expenset),  whereof  ap- 
points an  accoant  to  be  given  in  and  taxed." 

(Signed)        ••  A.  Robeetson." 

"  Note, — The  evidence  led  by  the  parties  is  in  many  particu- 
lars very  contradictory,  but  it  is  not  necessary  here  to  enter  up- 
on all  of  it.  The  points  are  very  well  brought  out  in  the  minutes 
of  debate  for  the  parties. 

"  The  Sheriff  is  of  opinion  that  a  satisfactory  semiplena  pro- 
baiio  has  not  been  made  out  by  the  pursuer,  and  that  the  attempt 
ia  defective,  and  not  to  be  relied  on. 

"  The  pursuer's  allegation  is,  that  the  child  was  begotten  (or 
at  least  that  the  first  sexual  intercourse  between  the  parties 
took  place)  in  the  house  of  Mrs  Gunn,  who  seems  to  be  the 
keeper  of  a  brothel,  late  on  the  evening  of  3lBt  July,  or  early 
on  lat  August.  She  alleges  that  she  and  Jess  McDonald  were 
asleep  in  a  bed  in  Mrs  Gunn's  house, — that  the  defender  came 
there  for  the  purpose  of  sexual  intercourse — that  Mrs  Gunn  put 
him  into  a  separate  room — awoke  the  pursuer,  and  sent  her  in- 
to that  room — and  that  the  parties  remained  there  together  for 
some  time. 

**  This  is  indeed  sworn  to  by  Eliza  Henderson,  who  appears 
to  be  a  frequenter  of  Mrs  Gunn*s  house,  and  was  there,  as  she 
admits,  at  that  untimeous  hour  of  the  night,  and  also  on  an- 
other occasion  a  few  days  after.  But  she  is  not  supported  by 
any  other  witness.  Jess  M*Donald,  who  was  in  bed  with  the 
pursuer,  proves  nothing  against  the  defender,  and  did  not  even 
see  him  in  the  house,  which,  to  a  certain  extent,  contradicts 
Henderson ;  while  Mrs  Gunn,  whose  proceedings  form  the 
main  part  of  the  charge,  gives  a  very  different  account  of  the 
matter,  viz.,  that  the  defender  was  merely  passing  the  door  at 
the  moment  when  it  was  opened  by  Mrs  Gunn  to  Jolly,  who 
was  leaving  the  house,  and  that  the  defender  seeing  Mrs  Gunn, 
went  into  the  house  in  order  to  give  Mrs  Gunn  a  dram,  and 
while  in  the  kitchen,  a  rap  was  heard  at  the  door,  and  she  di- 
rected the  defender  to  run  up  stairs,  that  he  might  not  be  seen, 
and  that  he  accidentally  went  into  the  room  where  the  pursuer 
and  M'Donald  were,  and  sat  down  at  a  table  with  them.  Mrs 
Gunn  says  she  did  not  put  the  parties  into  a  separate  room,  as 
alleged  by  Henderson  ;  nor  does  she  say  that  she  saw  any  fami- 
liarity take  place  between  them,  or  that  any  opportunity  was 
afforded  them  of  having  sexual  intercourse,  or  that  she  awoke 
the  pursuer  for  that  end. 

'*  Now,  lit,  Henderson  is  but  a  single  witness ;  and  even  if 
she  had  stood  uncontradicted,  and  supposing  her  testimony  en- 
titled to  the  fullest  credit,  her  evidence,  unless  supported  by 
some  corroborative  circumstance  that  could  be  relied  on,  would 
not  establish  a  iemiplena  probaiio.  For  facts  amounting  in 
any  case  to  a  umiplena  probatio  must  be  pioved  like  any  other 
set  of  facts  that  are  to  be  founded  on,  viz.,  by  two  or  more 
witneases,  or  by  circumstances  supplying  the  want  of  a  second 
witness. 

**  But,  2d,  Henderson's  evidence  is  not  only  not  supported 
by  M'Donald,  who  must  have  seen  some  part  of  what  she 
(Henderson)  states,  but  is  positively  contradicted  by  the  evidence 
of  Mrs  Gunn,  whose  proceedings  Henderson  swears  to,  which 
totally  neutralizes  Henderson's  evidence. 

*'  This  it  all  the  proof,  except  the  statement  by  Jean  Valen- 
tine, one  of  the  pursuer's  associates,  that  when  the  defender 
wai  in  the  following  winter  charged  with  being  the  father  of 
thfc  child,  he  denied  it ;  but  said,  *  she  had  no  claim  upon  him, 
unless  the  child  came  to  his  time.' 

'*  If  Henderson  had  been  a  person  whose  testimony  was  de- 
serving of  fall  credit,  and  had  stood  uncontradicted  by  any  wit- 
ness equally  deserving  of  credit,  the  above  circumstance  men- 
tioned by  Valentine  would  have  gone  far  to  supply  the  want 
of  a  second  witness,  and  to  nmke  up  a  temiplena  probatio.  But 
as  matters  stand,  it  is  of  no  value  as  coming  out  of  the  mouth 
of  a  singlo  witness  of  her  description,  while  the  main  allegation  of 
sexual  intereourse  is  not  proved, — Henderson's  testimony  being 
neutralized  by  that  of  Mrs  Gunn. 

**  But  Ik  great  deal  of  evidence  has  been  adduced  for  showing 
that  the  whoU  ftof  y  of  the  defender  and  Jolly  being  in  Gunn's 


house  on  the  occasion  in  question  is  false ;  and  assuredly  the 
witnesses  adduced  on  this  branch  of  the  cause  arc  much  more 
worthy  of  credit  then  Henderson  or  Valentine, — the  former, 
by  her  own  account,  the  frequenter  of  this  noted  brothel,  and 
the  latter  the  associate  of  the  pursuer,  who  had  previously 
strayed  from  the  paths  of  virtue,  and  on  the  occasion  in  quef* 
tion  was  found  in  Mrs  Gunn's  house  in  a  state  of  intoxication. 
But  if  the  pursuer's  proof  has  failed,  as  the  Sheriff  thinks  is  the 
case,  it  is  the  less  necessary  to  rest  upon  the  proof  of  alibi,  for 
which  much  is  to  be  said,  and  which  is  still  open  for  considera- 
tion." 

The  pursuer  advocated;  and  on  the  9th  July  1841, 

*'  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties, 
and  considered  the  process,  Recals  the  interlocutor  of  the  20(h 
of  March  1841  :  Finds  that  the  advocator  has  brought  a  semi- 
piena  probatio  of  the  respondent  being  the  father  of  the  child 
in  question;  and  remits  to  the  Sheriff,  with  instructions  to 
allow  her  oath  in  supplement,  with  power  to  the  Sheriff  to  dis- 
pose of  the  expenses  of  the  advocation,  as  well  as  the  expenses 
in  the  Inferior  Court,  according  as  his  judgment  shall  find  the 
oath  affirmative  or  negative,  and  decerns. 

'*  Note The  Lord  Ordinary  concurs  in  general  with  the 

views  taken  by  the  Sheriff-substitute." 

The  defender  reclaimed.     At  advising. 

Lord  Moncreiff. — This  is  a  case  of  some  difficulty,  and  I  am 
not  surprised  at  the  difference  of  opinion  among  the  learned 
Judges  before  whom  it  has  already  come.  But  it  is  a  matter  to  be 
judged  of  upon  the  evidence,  and  we  must  decide  according  as 
it  appears  to  us.  Now,  according  to  President  Blair,  semiplena 
does  not  mean  suspicion  merely,  but  something  more.  The 
pursuer  comes  into  Court,  averring  the  31st  of  July  to  be  the 
particular  night  on  which  certain  circumstances  occurred,  and 
thai  she  was  alone  with  the  defender  in  a  room  in  Mrs  Gunn's. 
She  also  says  that  some  intercourse  took  place  between  them 
afterwards,  but  she  does  not  say  that  any  took  place  before. 
The  evidence  of  Jolly  expressly  contradicts  her  story.  As  to 
what  took  place  in  Gunn's  house,  Elizabeth  Henderson  states, 
that  she  saw  the  defender  there,  and  that  he  and  the  pursuer  were 
in  a  room  together  for  half  an  hour ;  and  certainly,  considering 
the  character  of  the  house,  if  this  were  corroborated,  it  would 
be  quite  sufficient  to  constitute  a  semiplena ;  but  she  fixes  the 
date  to  bf:  the  31st  of  July,  while  Mrs  Gunn  says  it  was  some 
time  before  the  18th  July.  The  whole  evidence  is  contradic- 
tory as  to  what  took  place  in  Gunn's  house  ;  and  in  such  cir- 
cumstances, we  are  bound  to  look  at  the  evidence  of  alibi. 

Lord  Meadowbank  and  Lord  Medwyn  concurred. 

Lord  Justice-  Clerk, — The  object  of  an  oath  in  supplement 
is,  not  to  cast  the  balance,  or  to  remedy  contradictions. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  the  interlocutor  of  the  Lord  Ordinary  complained  of 
advocate  the  cause;  refuse  to  allow  the  pursuer's  oath  in  supple- 
ment ;  assoilzie  the  defender  from  the  conclusions  of  the  action, 
and  decern." 

Lord  Ordinary,  Cockburn. — Act,  Arkley ;  James  Burness, 

8.S.C..  Agtnt AU,  Patton;  Graham  Binny,  W.S.,  Agent. 

—T.  C&rA.— [J.W.] 


20th  Nwember  1 84 1 . 

Second  Division (J.  W.) 

No.  Ih — Jessie  Darling  or  Wilson  aitcf  Others, 
Pursuers^  v.  James  Adamson,  Defender. 

Process Title  to  Insist — Trust — An  action  at  the  instance  of 

two  trustees  and  the  beneficiaries  under  the  trust,  was  raised 
against  a  third  trustee,  to  compel  him  to  execute  the  trust ; 
pending  the  action  the  trustees,  pursuers,  died — Held  that  the 
instance  remained  good,  and  that  the  beneficiaries  had  a  prO" 
per  title  to  pursue  the  action  without  sisting  the  representatives 
of  the  deceased. 

An  action  was  raised  at  the  instance  of  Mr  and  Mrs 
Darling,  two  of  the  trustees,  and  their  children,  the 
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beneficiaries  under  the  trust-deed  of  the  late  Mr  Stor- 
inonth,  against  Mr  Adamson,  another  trustee,  with  a 
view  to  compel  him  to  execute  the  trust.  The  pur- 
suers prevailed,  and  were  found  entitled  to  expenses, 
subject  to  modification.  Tlie  defender  reclaimed  upon 
the  matter  of  expenses,  and  the  Court,  before  answer, 
remitted  to  the  Lord  Ordinary  to  modify  the  expenses. 
During  the  dependence  of  the  action  the  two  trustees 
pursuing  died,  and  the  defender  moved  the  Lord  Ordi- 
nary to  sist  process  until  their  representatives  should 
enter  appearance.  The  Lord  Ordinary  reported  the 
case  to  the  Court, — when  it  was  pleaded^  that  the  in- 
stance was  still  good,  as  the  beneficiaries  who  concurred 
in  the  action,  and  who,  by  themselves  and  in  their 
own  right,  had  a  sufficient  title  to  institute  and  follow 
forth  the  action,  still  survived.  Answered — That  an 
interlocutor  in  favour  of  a  deceased  party,  was  as  bad 
as  an  interlocutor  against  a  deceased  party,  and  that 
the  representatives  of  the  deceased  should  be  sisted. 
Replied — That  the  trustees  sued  qua  trustees,  and  their 
representative  in  that  character  is  the  defender  him- 
self, the  sole  surviving  trustee. 
The  Court  refused  to  sist  process. 

Lord  Ordinary,  Cockburn Act.   G.  G.  Bell;  J.   S.  Dar« 

ling.  W.S.,  Agent, — Alt.  Neaves;  Graham  Binny,  W.S.,  Agent, 


20th  November  1841. 
Second  Division. — (J.  W.) 

No.  12. — Mrs  Janet  Pollokot  Tennant  and  Hus- 
band, Advocators^  v.  Da  William  Pollok,  Re- 
spondent. 

Service — Brieve,  Advocation  of— Starnfe  1  and  2  Vict.  c.  86,  § 
2 — Piocess — A  note  of  advocation  of  a  brieve  waa  presented  to, 
and  marked  by  the  depute-clerk  of  Session,  and  was  thereafter, 
without  being  published  in  the  calling  lists,  and  then  enrolled 
in  the  printed  rolU  for  the  week,  laid  before  the  Lord  Ordi- 
nary  named  in  the  note — Held  that  the  procedure  was  correct, 
and  that  the  next  step  in  the  cause  was  for  the  Lord  Ordinary 
to  advocate  the  brieve. 

James  Pollok  of  Logiegreen,  Esq.,  having  fallen  into 
such  a  state  of  mental  derangement  as  to  be  incapable 
of  managing  his  own  affairs,  his  daughter,  Mrs  Tennant, 
in  September  1841,  presented  a  petition  to  the  Lord 
Ordinary  on  the  bills,  praying  for  the  appointment  of 
a  curator  bonis  to  her  father,  and  suggesting  Mr  James 
McClelland,  accountant  in  Glasgow,  as  a  proper  person 
to  be  appointed  to  that  office.  A  similar  application 
was  a  few  days  thereafter  presented  by  Dr  Pollok,  the 
younger  brother  and  nearest  agnate  of  James  Pollok, 
craving  that  he  himself  should  be  appointed  to  the 
office,  which  he  was  willing  and  bound  to  discharge 
gratuitously. 

On  the  15th  October  1841,  Lord  Fu'lerton  pro- 
nounced the  following  interlocutor : 

**  The  Lord  Ordinary  officiatin;^  on  the  bills  having  resumed 
considt^ration  of  the  perition  of  Mrs  Janet  Pollok  or  Tennant 
and  husband,  answers  for  Dr  William  Pollok,  replies  and  du- 
plies, and  productions  for  the  parties — Of  new  nominates  and 
appoints  James  McClelland,  accountant  in  Glasgow,  to  be  CU' 
rotor  bonia  ad  interim  until  the  14th  Any  of  November  next,  to 
James  Pollok,  mentioned  in  the  petition,  with  the  usual  powers, 
be  finding  caution  before  extract,  in  terms  of  the  Act  of  Sede- 
runt, and  decerns ;  and  allows  an  interim  extract  to  go  out  ac- 
cordingly. 

**  Note. — It  is  to  be  regretted  that  there  is  here  any  differ- 


ence between  parties  ho  nearly  connected,  and  it  is  perhaps 
hardly  necessary  for  the  Lord  Ordinary  to  diBclaiin  all  inten- 
tion of  countenancing  any  imputation  against  the  respondent, 
Dr  Pollok,  by  pronouncing  the  above  interlocutor. 

*'  He  has  only  followed  what  he  considers  to  be  .the  usual 
practice.  There  is  no  question  here  of  the  legal  rights  of  the 
respondent  as  nearest  agnate.  He  may  assert  those,  if  he  is  so 
advised,  in  the  common  form.  The  appointment  of  a  curator 
bonis  is  a  matter  mainly  within  the  discretion  of  the  Court,  and 
in  the  exercise  of  that  discretion  they  are  of  course  guided  by 
the  circumstances  of  each  case. 

*'  Here  Dr  Pollok  suggests  himself  for  the  situation.  His 
near  relationship  would  give  him  great  claim,  if  those  claims 
were  not  opposed  by  one  still  nearer,  viz.,  the  only  daughter  of 
the  party,  in  concert  with  the  wife  and  sister. 

'*  In  the  face  of  such  opposition,  the  suggestion  of  the  re- 
spondent cannot,  consistently  with  the  uaual  practice,  be  lis- 
tened to.  The  only  alternative  is  the  appointment  of  a  third 
party;  and  as  Mr  M'Clelland  is  a  third  party,  against  whom  no 
objection  is  made  by  the  respondent  (if  a  third  party  is  to  be 
named  at  all),  the  Lord  Ordinary  sees  no  reason  to  hesitate 
about  appointing  him. 

**  As  to  the  expense  of  employing  a  professional  person,  that 
can  make  very  little  difference;  for,  from  the  nature  of  the 
subject  of  management,  it  is  pretty  clear  that  the  respondent 
could  not  dispense  with  professional  assistance.'* 

Dr  Pollok  reclaimed,  and  meanwhile  applied  for, 
and  obtained  a  brieve  from  Chancery,  directed  to  the 
Sheriff  of  Lanarkshire,  for  the  purpose  of  cognoscing 
his  brother  as  insane,  and  of  getting  himself  served  as 
his  tutor-at-law.  After  the  brieve  had  been  published, 
the  service  was  fixed  to  take  place  at  Glasgow  upon 
Monday  the  15th  November;  whereupon  Mrs  Tennant 
and  her  husband,  with  concurrence  of  the  wife  and 
sister  of  Mr  Pollok,  entered  appearance  in  the  cause 
by  lodging  a  minute  of  compearance  and  objections ; 
and  thereafter  they  presented  a  note  of  advocation  for 
the  purpose,  and  in  terms  of  the  2d  section  of  the  Sta- 
tute 1  and  2  Victoria,  c.  86,  which  advocation  was 
duly  intimated.  The  note  was  addressed  **  unto  the 
Right  Honourable  the  Lords  of  Council  and  Session," 
and  the  prayer  with  which  it  concluded  was,  that  their 
Lordships  should  advocate  the  brieve,  &c. ;  and  also, 
**  to  remit  to,  or  appoint  Lord  Cuninghame,  or  any 
of  their  Lordships'  number,  to  be  Judge  in  the  said 
cause,  and  to  proceed  with  the  same,  and  to  hear  and 
dispose  of  the  complainers'  objections  in  common  form. 

By  the  section  referred  to,  and  founded  on,  it  is 
enacted,  that 

"  where  a  party  claiming  right  to  appear  and  oppose  a  service 
has  made  appearance,  it  shall  be  lawful  to  any  party  to  remove 
the  cause  or  proceedings  to  the  Court  of  Session  by  written 
note  of  advocation,  as  aforesaid,  not  only  from  any  inferior 
Judge,  but  also  from  the  Sheriff  of  Edinburgh,  acting  under 
special  commission  by  authority  of  the  Court  of  Session,  and 
such  note  shall  be  received  and  marked  in  manner  and  to  the 
effect  foresaid,  and  be  laid  before  a  Lord  Ordinary  named  in  the 
note,  who  shall  advocate  the  brieve,  and  be  the  Judge  in  the 
said  service." 

It  being  of  importance  that  the  service  should  be 
proceeded  with  as  speedily  as  possible,  the  respondent 
requested  the  clerk  of  Court  to  lay  the  note  before  Lord 
Cuninghame,  in  order  that  he  might  advocate  the  brieve, 
and  be  the  Judge  in  the  service,  as  directed  by  the 
Statute.  But  as  doubts  were  entertained  by  the  clerk 
how  far  the  note  of  advocation  should  not  abide  the 
ordinary  course  of  the  rolls,  the  respondent  lodged  a 
note,  craving  his  Lordship  to  order  the  note  of  advo- 
cation to  be  laid  before  him  for  the  purposes  of  the 
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Act.     On  this   application  the  Lord   Ordinary  pro- 
nounced the  following  interlocutors : 

*•  16/A  November  1841. — The  Lord  Ordinary  having  consi- 
dered  a  note  for  Dr  William  PoIIok,  and  heard  counsel  for  the 
partieii — Makes  avizandum  with  the  process  and  debate.** 

*'  \9th  November  1841. — The  Lord  Ordinary  having  heard 
counsel  on  the  objections  urged  by  the  respondent  (advocators) 
to  the  enrolment  of  the  present  advocation  of  brieves  in  the 
Lord  Ordinary's  hand  roll,  instead  of  going  through  the  printed 
roll — M^kes  aviz^indum  with  the  cause  to  the  Second  Division 
of  the  Court,  and  appoints  printed  copies  of  the  brieve  and  ad- 
voration,  with  the  certificate  of  the  clerk  thereon,  to  be  forth- 
with boxed,  that  the  case  may  be  reported. 

"  iVo<e.— On  24th  October  1841,  Dr  William  PoUok  took 
out  brieves  from  Chancery,  addressed  to  the  Sheriff  of  Lanark- 
shire, for  cOf^oBcing  his  brother,  James  PoUok  of  Logiegreen, 
as  insane.  On  9tb  November,  Mrs  Tennant,  the  only  child  of 
Mr  James  Pollok,  with  concurrence  of  her  mother,  the  wife  of 
Mr  PoUok,  presented  a  note  o(  advocation  for  removing  the  in- 
quisition to  this  Court,  which  note  was  framed  in  strict  accord- 
ance with  the  iHte  Act  1  and  2  Vict.  cap.  86,  relative  to  advo- 
cations. The  note  was  not  presented  to  the  Bill- Chamber 
cl  rk,  but  to  Mr  Beveridge,  the  depute-clerk  of  Session,  who 
officiates  in  the  causes  before  the  present  Lord  Ordinary. 

**  In  a  few  days  afterwards  the  case  was  enrolled  by  Dr 
Pollok,  the  raiser  of  the  brieve,  in  the  hand  roU  of  the  Lord 
Ordinary,  to  get  an  order  for  fixing  or  expediting  the  trial.  It 
wa^  then  objected  that  the  case  had  not  been  regularly  enrolled, 
as  it  should  have  been  put,  called^  or  published  in  the  calling 
lists,  and  then  enrolled  in  the  printed  roll  of  the  week.  At  the 
request  of  both  parties,  this  incidental  point  of  form  is  now  re- 
ported to  the  Court. 

**  The  Lord  Ordinary  was  at  first  disposed  to  view  this  as  a 
trivial  point  of  form,  which,  when  fixed  either  way,  was  of  no 
great  consequence  to  the  law ;  and  he  was,  and  still  is  of  opi- 
nion that  the  objection  in  this  instance  is  not  well  founded  under 
the  peculiar  terms  of  the  Statute,  to  be  immediately  referred  to. 
But  though  the  question  is  in  one  view  very  immaterial  in  it- 
self, the  decision  may  affect  other  points  in  the  trial  of  brieves 
under  tb«;  new  system  lately  prescribed  for  tbem  in  this  Court, 
of  considerable  impoitance  in  practice. 

**  By  our  ancient  forms  it  is  well  known  that  brieves  were 
uniformly  directed  to  inferior  Judges :  See  Erbkine,  B.  L  t.  3, 
§  19.  This  was  probably  soon  felt  to  be  inexpedient  in  prac» 
itce,  and  therefore  advocations  of  brieves  to  the  Supreme  Court 
were  sustained  at  an  early  period  in  cases  of  importance ;  but 
the  Court  did  not,  even  in  these  cases,  allow  the  service  to  be 
concloded  before  themselves,  but  they  gave  commission  to  the 
maeers  to  try  the  case,  and  directed  a  brieve  from  Chancery  to 
be  issued  to  these  functionaries  to  make  the  necessary  inquisi- 
tion and  retour, — two  of  the  Judges  being  usually  named  assei' 
sort  to  the  maeers.  All  questions  as  to  the  title  of  the  pursuer 
of  the  service,  and  other  objections  thereto,  capable  of  instant 
verification,  were  heard  and  decided,  either  by  the  Court  before 
a  remit  to  the  macera  was  made,  or  on  report  of  the  Lords  As- 
sessors at  a  subsequent  stage :  See  the  cases  of  Sir  Alexander 
Don  in  1712  (Diet.  p.  14,425),  and  of  Douglas  and  the  Duke  of 
Hamilton  in  1761  (p.  14,457).  When  the  assessors  determined 
any  point  themselves,  there  does  not  seem  to  have  been  any  re- 
medy except  by  reduction, 

**  This  antiquated  and  preposterous  system  of  trial  bt;forc 
the  marers  continued  in  observance  till  1621.  By  Act  I  tit 
Geo.  IV.  cap.  38,  §  II,  all  brieves  to  maeers  were  abolish- 
ed, and  such  inquisitions  as  were  in  use  to  be  directed  to  the 
macera  were  appointed  to  be  tried  before  the  Sheriff  of  Edin- 
burgh ;  and  as  to  the  removal  of  brieves  into  this  Court,  it  was 
provided,  that  *  in  all  cases  of  competition  of  brieves,  as  well 
as  when  a  party  claiming  right  to  appear  and  oppose  a  service 
shall  make  such  appearance,  either  party  may  apply  for  and 
obtain  advocation  of  the  brieves  to  the  Court  of  Ses»ion,  not 
only  from  any  inferior  Judge,  but  also  from  the  said  Sheriff  of 
Edinburgh,  acting  under  special  commission;  and  the  Lord 
Ordinary  before  whom  the  letters  of  advocation  shall  be  called 
shall  advocate  the  brieve,  and  remit  to  the  fifth  or  junior  per^ 
■Moent  Lotd  Ordinary  for  the  time  to  be  Judge  in  the  suid  scr- 


j  vice,  without  prejudice,  nevertheless,  to  the  power  of  the  Court, 
wbetlier  on  declinature  or  any  other  cause  shown,  to  remit  to 
any  other  Ordinary  to  be  Judge  in  any  service.' 

**  It  W  then  provided,  that  the  service  shall  proceed  before 
the  Judge  of  this  Court,  to  whom  *  it  is  remitted  in  the  same 
plan,  form,  and  manner  (unless  in  so  far  as  the  same  may  here- 
after be  otherwise  regulated,  in  manner  herein  after  authorised), 
as  services  heretofore  have  proceeded  before  the  maeers*  The 
clause  concludes  with  a  very  ample  power  to  the  Court  to  make 
such  rules  *  for  altering  and  amending  the  form  of  issuing  and 
executing  brieves,  and  conducting  the  proceedings  in  services,* 
which  has  not  as  yet  been  acted  on  by  the  Court. 

*•  Then  came  the  Statute  of  1888  (1  and  2  Vict.,  cap.  86), 
relative  to  advocations,  which,  in  section  1,  provides  very  spe- 
cially for  the  passing,  calling,  and  enrolling  of  advocations  in 
ordinary  civil  causes  from  inferior  courts;  while  in  section  2, 
that  circuitous  procedure  is  not  prescribed  as  to  the  advocation 
of  brieves,  but,  apparently  from  the  summary  and  urgent  nature 
of  the  inquisitions  required  in  brieves,  it  is  declared  that  it  shall 
*  b«  lawful  to  any  party  to  remove  the  case  or  proceedings  to 
the  Court  of  Session  by  written  note  of  advocation  as  aforesaid, 
not  only  from  any  inferior  Judge,  but  also  from  the  Sheriff  of 
Edinburgh  acting  under  special  commission  by  authority  of  the 
Court  of  Session;  and  such  note  shall  be  received  and  marked 
in  manner  and  to  the  effect  aforesaid,  and  be  laid  before  a  lA>rd 
Ordinary  named  in  the  note,  who  shall  advocate  the  brieve,  and 
be  the  Judge  in  the  said  service.' 

**  It  is  obvious,  that  under  this  clause,  the  Legislature  did  not 
intend  that  advocations  of  brieves  should  go  through  the  same 
course  as  ordinary  processes ;  but  it  gave  a  right  to  all  having 
interest  to  remove,  per  saltum,  the  trial  of  the  brieves  from  an 
inferior  Judge  to  a  Judge  of  this  Court ;  and  instead  of  being 
put  out  in  the  calling  list,  taken  to  see,  and  then  enrolled  in  the 
Outer- House  rolls,  when  one  or  other  of  the  parties  compearing 
might  have  insisted  on  a  record  being  made  up.  a  simpler  and 
more  summary  course  is  authorised  ;  and  the  Statute  provides 
that  the  case  '  shall  be  laid  before  the  Judge  named  in  the  note 
of  advocation,  who  shall  advocate  the  brieve  and  be  the  Judge  in 
the  service.' 

**  This  Statute  made  several  important  changes  on  the  Act 
of  1821.  Under  that  Act,  the  advocations  were  directed  to  be 
called  before  the  Lord  Ordinary  (it  is  presumed)  of  the  week, 
who  Wiis  to  remit  them  to  the  junior  Lord  Ordinary.  This 
necessarily  implied  an  enrolment  in  the  Outer-Hou<e  printed 
roll — which  direction  is  entirely  omitted  in  the  late  Statute. 
But,  bei^ides,  there  is  a  more  important  change  in  the  law  of 
brieves  by  the  1a<tt  Act.  It  is  now  imperative  on  the  Court  (or 
at  least  Lord  Ordinary)  to  advocate  the  brieve,  and  be  the  Judge 
in  the  service.  The  Court  has  no  discretion  to  refuse  .the  ad- 
vocation, and  to  send  the  brieve  back  to  the  inferior  Judge  ta 
be  tried,  as  was  done  under  the  Act  of  1821,  in  the  case  of  Jar- 
dine  and  Currie, — See  4  Shaw's  Reports,  p.  158,  8th  July  1825. 
The  enactment  is  express  and  unqualified,  that  the  Lord  Ordi- 
nary •  shall  advocate  the  brieve.'  This  is  placing  the  right  of 
either  party,  and  in  fact  of  any  ona  interested,  to  insist  on  a 
trial  of  the  brieve  in  this  Court,  just  as  under  the  Judicature 
Act  of  1825,  any  party  interested  in  a  civil  suit  involving  an 
interest  of  more  than  £-10  Sterling,  has  a  right  to  advocate  the 
case  for  trial  hy  jury,  without  assigning  any  readon,  than  that 
he  prefers  that  mode  of  trial  in  this  Court. 

**  But  while  brieves  are  thus  summarily  removable  into  this 
Court,  it  seems  to  have  been  the  policy  of  the  Legislature  that 
the  inquisition  should  proceed  with  as  little  delay  as  possible. 
The  brieves  for  serving  heirs,  and  for  cognoscing  furiosity,  are 
governed  by  the  same  rules;  but  in  each  ca«e  the  lawhasalwaya 
been  jealous  of  delay  and  opposition,  and  allows  the  service  to 
proceed  ad  interim,  to  establish  the  title  of  the  heir,  or  to  pro- 
cure the  necessary  protection  to  a  fatuous  party,  leaving  any 
error  to  be  corrected  by  reduction.  Hence,  no  reasons  of  ad> 
vocation  are  allowed  in  the  advocation  of  brieves,  and  no  caliiny 
of  the  cause  is  provided  ;  no  right  is  given  to  take  the  advoca- 
tion to  see ;  but  the  case  is  at  once  to  be  laid  before  the  Lord 
Ordinary,  who  is  apparently  to  proceed  just  as  the  asaessors  of 
the  maeers  did  in  former  practice. 

**  If  the  case  were  enrolled  in  the  roll  of  other  advocations, 
I    that  very  course  might  imply  that  this  WM  to  be  treated  u  an 
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ordinary  cause,  in  which  every  form  of  the  advocation  process 
is  to  be  gone  through ;  and  all  orders  of  the  Judge  preparatory 
to  trial  to  be  reviewable  by  reclaiming  notes,  and  possibly  by 
appeals  to  the  House  of  Lords,  in  case  of  difference  of  opinion 
among  the  Judges.  But  that  would  be  an  utter  obstruction  of 
justice,  and  would  often  prostrate  the  great  object  of  services, 
as  it  might  be  doubted  if  the  powers  of  the  Court  to  give  tn- 
^eri'm  execution  would  apply  to  the  progress  of  a  service.  The 
policy  of  the  law  has  ever  been,  to  give  the  most  summary  dis- 
patch in  services,  and  on  the  same  principle  that  the  retour  of 
the  inquest  of  Chancery  cannot  be  stopped  by  any  allegation 
of  error  in  the  jury  or  presiding  Judge,  the  party  aggrieved 
cannot  get  a  new  trial  on  the  ground  of  misdirection,  but  the 
retour  must  be  made  first  to  Chancery ;  and  the  form  of  review 
is  by  reduction^ — thus  implying  that  the  trial  of  the  brieve  is  a 
separate  process,  which  the  Court  can  only  review  in  that  form 
without  interfering  with  the  trial  during  its  progress. 

**  These  views  naturally  lead  to  a  consideration  of  the  powers 
of  review  possessed  by  the  Court  over  the  judge  of  the  service, 
even  in  its  preparatory  stages.  Such  power  was  taken  for 
granted  in  the  case  of  the  Rev.  William  Fraser  against  Lord 
Lovat,  in  December  1840  (reported  only  in  the  Jurist  of  that 
date),  when  the  Second  Division  altered  and  enlarged  a  dili- 
gence (which  had  been  allowed  by  the  present  Lord  Ordinary 
8s  Judge  of  that  service  in  limited  terms),  and  granted  a  wider 
range  of  expiscation  to  the  raiser  of  a  brieve  of  propinquity. 
But  the  question  now  suggested  did  not  occur,  and  was  not  con- 
sidered. It  is,  beyond  all  doubt,  expedient  that  such  power  of 
review  should  exist  (if  the  delays  incident  to  appeals  to  the 
Court  of  last  resort  pendente  proceasu  can  be  avoided),  to  pre- 
vent the  hardship  and  loss  to  individuals  and  families,  which  an 
error  in  the  conduct  of  any  Judge  in  a  service  may  inevitably 
lead  to,  as  exemplified  in  the  case  of  Sommerville  against 
Thomson,  (Fac  Coll.,  19th  May  1815).  And,  on  the  whole,  if 
there  be  any  doubt  as  to  the  ulterior  course  of  proceeding  in 
these  services,  it  would  form  a  strong  ground  for  the  Court  ex* 
ercising,  without  delay,  the  powers  competent  to  them  by  the 
Act  of  1821,  'to  alter  and  amend  the  form  of  conducting  the 
procedure  in  euch  tervices.* 


» » 


Lord  Cuningbame  having  reported, 

Robertson  pleaded  for  Dr  Pollok — That  the  advoca- 
tion of  a  brieve  was  a  process  sui  generis^  and  was  not 
to  proceed  as  an  ordinary  note  of  advocation.  By  the 
2d  section  of  the  Statute,  it  was  to  be  laid  before  the 
Lord  Ordinary  named  in  the  note,  and  might  be  laid 
before  him  in  vacation  as  well  as  during  Session.  It 
was  of  a  summary  nature,  in  which  there  was  to  be  no 
record ;  and  it  was  imperative  upon  the  Lord  Ordi- 
nary, on  its  being  laid  before  him,  to  advocate  the 
brieve,  and  be  Judge  in  the  service.  Thereafter,  the 
oause  was  to  proceed  by  fixing  the  day  of  service,  as 
the  Sheriff  would  have  done  had  there  been  no  advo- 
cation. If  there  be  any  objection  in  bar  of  trial,  it 
ought  to  be  stated  at  the  trial,  and  not  at  the  present 
stage.  The  legal  remedy  for  protecting  a  person  who 
has  become  insane,  is  by  the  service  of  a  tutor-at-Iaw ; 
the  appointment  of  a  curator  bonis  is  merely  a  prseto- 
rian  remedy. 

Maitland — The  only  point  to  be  considered  is,  in 
what  shape  the  cause  is  to  be  brought  into  Court? 
The  practice  is,  to  call  advocations  of  brieves  in  the 
ordinary  way,  and  to  allow  them  to  be  taken  to  see. 
The  second  section  provides,  that  such  note  shall  be 
received  and  marked  in  manner  and  to  the  effect  fore- 
said ;  that  is,  in  the  manner  an  ordinary  note  of  advo- 
cation is  received  and  marked,  as  provided  in  the  first 
section. 

Solicilor-General  replied — That  the  first  section  of 
the  Act  refers  to  ordinary  advocations ;  the  second  to 
a  competition  of  brieves ;  and  the  note  of  advocation 


is  to  be  received  and  marked  by  the  clerk,  to  the  effect 
of  stopping  proceedings  in  the  Inferior  Court ;  but  after 
this,  the  mode  of  proceeding  prescribed  in  the  two 
sections  is  totally  different.  By  the  second  section, 
the  note  is  to  be  laid  before  the  Lord  Ordinary,  who 
shall  advocate  the  brieve  without  going  through  the 
course  of  the  rolls,  which  implies  the  making  up  of  a 
record. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that  the  first  step  in  the  present  process  is  to  advocate 
the  cause :  Remit  to  Lord  Cuningbame  accordingly,  to  advocate 
the  cause,  and  proceed  further  in  terms  of  the  Statute." 

The  Court  then  disposed  of  the  reclaiming  note 
against  Lord  Fullerton's  interlocutor,  by  recalling  the 
appointment  of  William  McClelland  as  curator  bonis^ 
and  remitted  to  the  Sheriff  to  report  to  them  a  neutral 
person  to  be  appointed  to  that  office,  until  the  service 
of  the  tutor-at-law. 

Lord  Ordinary,  Cuninghame.-^ilc^  Maitland,  Moir;  Wother- 

spoon    and    Mack,    W.S.,    Agente Alt.    Solicitor -General 

(M'Neill),  Robertson;   James  Burness,   S.S.C.,  Agent — F. 


23d  November  1841. 

First  Division (H.  B.) 

No.  13. — John  Craig,  Suspender^  v.  Brock  and 
Ferguson,  Respondents. 

Diligence — Charge — Process — A  warrant  to  charge  in  name  of 
a  company,  and  the  individual  partners,  is  not  student  to 
sustain  a  charge  in  name  of  the  individuals  onfy^  without  any 
mention  of  the  company. 

The  firm  of  Brock  and  Ferguson,  grocers  and  spirit 
merchants  at  Hamilton,  drew,  the  following  bill  on 
John  Craig,  senior,  farmer,  Auchinraith,  and  John  Craig, 
junior,  his  son : 

**  £29.  8.  6.  Sterling.  Hamilton,  8M  September  1840. 

'*  One  naonth  after  date  pay  to  us,  or  our  order,  at  the  Bri- 
tish Linen  Company's  office  here,  the  sum  of  twenty-nine 
pounds  eight  shillings  and  sixpence  Sterling,  value  of 

(Signed)        **  Brock  and  Te&gvsov" 

The  Craigs  accepted  the  bill,  but  did  not  pay  it,  and 
a  protest  was  taken,  which  bore  that  the  bill  was  duly 
protested  "  at  the  desire  and  instance  of  the  drawers 
and  holders  thereof,  Messrs  Brock  and  Ferguson,  grocers 
and  spirit  merchants  in  Hamilton,  and  John  Brock 
and  Thomas  Ferguson,  grocers  and  spirit  merchants 
there,  the  individual  partners  of  the  said  company.'* 
The  protest  was  registered,  and  extract  obtained,  con- 
taining a  warrant  to  charge  the  acceptors  to  make  pay- 
ment, <*  all  in  terms  of  the  said  bill,  protest,  and  decree 
above  written,  and  that  to  the  said  Messrs  Brock  and 
Ferguson,  and  John  Brock  and  Thomas  Ferguson." 
The  execution  of  the  charge  omitted  the  company 
name  of  Brock  and  Ferguson  altogether,  and  was  as 
follows : 

"  Upon  the  22d  day  of  December  1840  years,  I,  James  Kemp, 
Sheriff-officer,  by  virtue  of  an  eitract-registered  protest  and 
warrant  of  the  Sheriff  of  Lanarkshire,  at  Hamilton,  thereon, 
dated  the  2l8t  day  of  December  1840  years,  at  the  instance  of 
John  Brock  and  Thomas  Ferguson,  grocers  and  spirit  mer- 
chants in  Hamilton,  against  John  Craig,  senior,  and  John  Craig, 
junior,  farmers,  both  residing  at  Auchinraith,  Blantyre,  passed, 
and  in  her  Majesty's  name  and  authority  lawfully  charged  the 
said  John  Craig,  senior,  and  John  Craig,  junior,  to  make  pay- 
ment of  the  sum  of  twenty-nine  pounds  eight  shillings  and 
sixpence  Sterling,  and  the  legal  intBrett  thereof  since  due,  and 
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till  paid,  contained  in  uid  due  by  a  bill,  dated  the  8th  day  of 
September  1840  yeara,  drawn  by  the  said  John  Brock  and 
Thomas  Ferguson  upon,  and  accepted  by  the  said  John  Craig, 
senior,  and  John  Craig,  junior,  payable  one  month  after  date ; 
and  that  to  the  said  John  Brocic  and  Thomas  Ferguson,  within 
ax  daya  after  the  date  hereof,"  &c. 

The  extract-registered  protest,  with  the  execution 
on  a  separate  paper,  having  been  presented  at  the  office 
of  the  Particular  Register  of  Hornings  for  Lanarkshire, 
the  execution  was  registered,  and  on  a  minute,  bearing 
to  be  **  Minute  for  Messrs  Brock  and  Ferguson,  pur- 
suers," warrant  was  craved  and  granted,  to  imprison 
the  debtors  "  till  they  fulfil  the  said  charge."  John 
Craig,  senior,  was  imprisoned  accordingly,  and  brought 
the  present  note  of  suspension  and  liberation  ;*  in  sup- 
port of  which 

He  pleaded — 1.  Wlien  a  debt  has  been  contracted  to 
a  partnership  exclusively  in  its  social  character,  and  as 
a  company  firm,  diligence  upon  such  a  debt,  not  at  the 
instance  of  the  company,  but  of  individuals  styling 
themselves  partners  of  that  company,  is  inept ;  and 
much  more  is  such  diligence  inept,  when  it  does  not 
even  connect  these  individuals  with  the  creditor  in  the 
document  of  debt,  by  setting  them  forth  as  partners  of 
the  firm;  Bell's  Com.  4th  ed.  Vol.  II.  pp.  619,  620, 
and  authorities  there  referred  to ;  Thomson  on  Bills, 
p.  601,  et  seq.    2.  The  charge  under  suspension  was  ir- 
regular and  illegal ;  (1  •)  Because  it  bore  to  proceed  upon 
a  warrant,  and  ordered  payment  of  a  bill  which  had 
never  existed,  and  was  in  both  respects  disconform  to 
its  warrant:  (2.)  Because  it  ordered  payment  to  be 
made  of  a  debt  for  which  no  warrant  to  charge  had 
been  granted,  and  to  persons  as  drawers  who  are  not 
the  drawers,  and  at  whose  instance  no  warrant  had 
either  been  sought  or  obtained,  and  was  thus,  in  both 
respects,  without  any  warrant  at  all ;  Act  Geo.  IIL  c. 
72,  §  41  ;  Bell's  Principles,  §  338,  339,  344,  146,  and 
the  authorities  there  stated ;  Thomson  on  Bills,  under 
the  bead  Protest  of  Bills.  3.  The  execution  of  a  charge, 
which  is  on  a  paper  apart,  does  not  sufficiently  apply 
and  refer  to  the  warrant  on  which  it  professes  to  be 
given.     Authorities  ut  supra.    4.  The  warrant  of  im- 
prisonment following  upon  the  charge  was  illegal ;  H.) 
Because  the  previous  charge  being  illegal,  all  that  tol- 
lowed  upon  it  was  equally  so ;  (2.)  Because  the  war- 
rant was  to  imprison  till  that  illegal  charge  be  imple- 
mented, by  making  payment  to  persons,  who  had  no 
warrant  to  charge,  of  an  alleged  bill  for  which  nobody 
bad  a  warrant  to  charge;  (3.)  Because  the  warrant 
to  imprison  is  not  at  the  instance  of  the  individuals 
who  alone  charged,  and  is  at  the  instance  of  a  party 
who  never  charged,  while  there  is  no  derivative  title 
from  the  one  to  the  other.     Authorities  ui  supra. 

The  reapaadenis  pleaded — 1.  Having  regard  to  the 
terms  of  the  bill,  which  was  the  foundation  of  the  dili- 

fence»  and  to  the  fact  that  John  Brock  and  Thomas 
*ergn8on  are  the  only  partners  of  the  company  of  Brock 
and  Ferguson,  there  is  nothing  in  the  terms  of  the  pro- 
test, or  warrant  of  charge,  to  render  the  charge,  as 
given,  irregular,  or  liable  to  any  solid  objection  in  law; 
Bell's  Cora.  4th  ed.  Vol.  II.  pp.  619>  620,  and  authori- 
ties there  referred  to ;  Thomson  on  Bills,  p.  561,  etseq. 
2.  In  the  circurastanoes,  as  iqppearing  from  the  terms 
of  the  bOIf  and  the  preceding  steps  of  the  diligence, 
the  aprliffatitni  for  a  wwrant  to  imprisoni  and  the  war- 


rant itself,  were  made  and  granted  conformably  to  law, 
and  the  objections  taken  to  them  ought  to  be  repelled : 
Act  Geo.  III.  c.  72,  sect.  41.  Bell's  Prin.,  §  338, 
339,  344,  146,  and  the  authorities  there  stated. 
Thomson  on  Bills,  under  the  head  Protest  of  Bills, 
and  authorities  there  stated.  3.  Generally,  the  reasons 
of  suspension  are  unfounded,  and  the  letters  ought 
therefore  to  be  found  orderly  proceeded,  with  ex- 
penses. 

The  Lord  Ordinary  ordered  minutes  of  debate  with 
the  view  of  reporting  the  cause,  and  issued  the  follow- 
ing note : 

"  In  this  case,  a  bill  was  drawn  under  the  firm  of  Brock  and 
Ferg'uson,  and  it  Mras  protested,  and  warrant  of  charge  given 
by  the  Sheriff  to  Brock  and  Ferguson,  aifd  John  Brock  and 
Thomas  Ferguson,  partners  oF  the  said  company.  The  charge 
was  given  as  at  the  instance  of  John  Brock  and  Thomas  Fer- 
guson, grocers  and  spirit  merchants  in  Hamilton,  referring  to 
a  bill '  dated  the  8th  September  1840,  drawn  by  the  said  John 
Brock  and  Thomas  Ferguson.'  The  charge  having  expired, 
warrant  for  imprisonment  was  granted  on  a  minute  for  Messrs 
Brock  and  Ferguson,  pursuers,  indorsed  upon  the  protest. 
The  protest,  charge  and  minute,  are  in  the  same  document. 
The  suspender  maintains  that,  in  this  case,  the  charge  was  not 
in  conformity  to  the  protest,  and  has  founded  on  the  case  of 
Forsyth  v.  Hare  and  Co.,  18tb  November  1834  (S.  and  D., 
XIII.  p.  42),  on  the  Statute  1681,  c.  20,  and  the  decision  in 
the  case  of  Selby  and  others,  where  it  was  held,  that  in  every 
step  in  the  progress  of  a  bill,  in  order  to  authorise  diligence, 
the  rights  of  parties  must  be  clearly  made  out,  and  maintains 
that  by  this,  in  making  the  charge  in  disconformity  to  the  pro- 
test, the  debtor  in  the  bill  might  have  been  prevented  pleading 
compensation  against  the  company.  The  Lord  Ordinary  has  come 
to  be  of  opinion,  that  there  is  no  disconformity  in  the  diligence 
in  this  case,  and  that,  according  to  the  form  used  in  the  protest 
and  charge  given,  the  party  might  have  had  the  benefit  of  every 
plea  of  compensation  which  he  might  have  been  entitled  to  use 
against  the  bill ;  but  as  these  proceedings  took  place  under  the 
recent  Act  of  Parliament,  and  relate  to  the  due  execution  of  a 
diligence,  he  has  thought  it  proper  to  report  this  case  to  the 
Court." 

At  advising, 

Lord  President This  is  a  novel  objection.     The  parties 

admit  there  is  no  case  precisely  similar  to  it.  I  for  one  think 
the  objection  is  not  to  be  got  over  so  easily  as  the  respondents 
seem  to  imagine.  In  the  Jirs^  place,  we  must  look  to  the  terms 
of  the  bill.  It  is  dated  Hamilton,  8th  September  1840,  and  i« 
drawn  for  a  specific  sum  by  Brock  and  Ferguson  on  the  sus- 
penders, the  Craigs.  The  bill  was  not  paid :  it  was  regularly 
protested ;  and  the  protest,  after  giWng  an  exact  copy  of  the 
bill,  bears,  that  it  was  taken  at  the  instance  *'  of  Messrs  Brock 
and  Ferguson,  grocers  and  spirit  merchants  in  Hamilton,  and 
John  Brock  and  Thomas  Ferguson,  grocers  and  spirit  mer» 
chants  there,  the  individual  partners  of  said  company."  The 
Sheriff  grants  warrant  to  charge  in  the  names  of  the  very  same 
parties.  The  messenger  proceeds  to  give  the  charge,  but  takes 
it  upon  him  to  depart  from  the  terms  of  the  protest  and  his 
warrant ;  and  instead  of  repeating  the  names  of  the  firm  as  they 
stood  i>n  the  bill,  describes  the  protest  and  warrant  as  having 
been  obtained  at  the  instance  of  John  Brock  and  Thomas  Fer- 
guson, and  charges  the  acceptors  to  pay  to  the  said  John  Brock 
and  Thomas  Ferguson,  The  question  is,  was  he  entitled  thus 
to  deviate,  and  is  the  charge  so  given  such  as  authorised  sum- 
mary diligence  on  the  bill ;  for  it  is  necessary  always  to  attend 
to  this.  I  have  great  difficulty  in  holding  that  it  is.  The  duty 
of  the  messenger  was  precise  and  definite,  and  his  charge  ought 
to  have  been  in  strict  conformity  to  the  protest.  It  is  said  he 
knew  that  the  names  he  gave  Mrere  those  of  the  indiridnal 
partners  of  tbe  company.  But  these  names  are  not  on  the  bill. 
The  only  names  are  "  Brock  and  Ferguson."  No  doubt  the 
Sheriff,  in  his  warrant,  seta  forth  the  names  of  the  individuals 
as  wen  as  tbe  company;  but  still  he  gives  the  proper  descrip- 
tioiH  sad  did  nothiag  to  authorise  tbe  meiMnger  to  drop  the 
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proper  phraseology  of  the  bill  itself.  I  see  no  antbority  for 
that.  I  know  of  no  dictum  anywhere,  that  an  officer,  when 
performing  a  specific  duty,  is  entitled  to  cut  and  carve  on  the 
description  of  the  parties,  and  give  one  which  he  himself  thinks 
sufficient.  It  is  true,  in  point  of  fact,  that  the  names  given  are 
those  of  the  individual  partners ;  bnt  where  was  his  authority 
to  give  them  ?  If  he  had  proper  evidence  of  the  fact  before 
him  at  the  time,  ought  not  the  charge  to  have  referred  to  that 
evidence?  It  appears  to  me  that  this  is  a  deviation  without 
authority;  and  as  the  diligence  used  was  summary,  we  are 
bound  to  apply  to  it  the  strictest  possible  rules.  I  can  figure 
cases  in  which  great  injury  might  result  from  such  a  deviation. 
I  do  not  mean  the  case  of  compensation  referred  to  by  the  sus- 
penders, and  which,  it  is  said,  might  be  cut  off  as  against  the 
company,  by  using  the  names  only  of  individual  partners,  but 
cases  in  winding  up  bankrupt  estates,  where  the  ranking  might 
be  affected  by  such  a  deviation  in  form  as  occurs  heie.  On 
the  whole,  the  objection  may  seem  narrow;  but  I  apprehend  it 
is  fatal. 

Lord  Gillies. — I  concur,  though  with  some  reluctance  and 
hesitation.  Tour  Lordship's  observations  appear  to  me  just. 
A  messenger  is  merely  an  instrument,  and  is  not  entitled  to 
abridge,  or  make  what  he  may  think  an  improvement  on  his 
warrant.  All  he  has  to  do  is  to  give  a  charge  conformable  to 
its  terms.  Nothing  is  so  simple,  and  nothing  can  justify  its 
not  being  done.  It  is  impossible  not  to  regret  the  blunder,  but 
it  is  equally  impossible  to  overlook  it.  The  charge  was,  to 
make  payment  to  John  Brock  and  Thomas  Ferguson  of  a  bill 
said  to  be  drawn  by  them.  This  is  literally  untrue.  The  bill 
was  not  drawn  by  these  individuals,  but  by  the  company  of 
"  Brock  and  Ferguson.*'  It  was  not  drawn  by  both,  but  by 
one  of  them  in  name  of  the  company ;  though  no  doubt,  in  so 
far  as  it  formed  an  obligation,  it  was  binding  on  both.  Take 
the  case  of  a  bill  drawn  on  the  house  of  Coutts  and  Company, 
— ^could  a  charge  be  given  on  it  in  the  name  of  Miss  Burdetr, 
Sir  J.  Antrobus  and  others  ?  This  would  be  absuid.  Is  the 
messenger  entitled  to  proceed  on  his  private  knowledge  of  the 
individual  partners?  Certainly  not.  The  terms  of  bis  war- 
rant are  dear  and  unambiguous,  and  he  should  have  followed 
them. 

Lord  Mackenzie, — I  have  arrived  at  the  same  conclusion,  and 
for  the  same  reasons.  The  bill  in  the  charge  is  totally  different 
from  that  in  the  protest.  In  the  charge,  there  is  no  mention  of 
a  company,  or  any  intimation  of  the  existence  of  a  compatiy, 
but  of  two  individuals,  to  whom  the  debtors  are  required  to  pay. 
This  is  the  sum  and  substance  of  the  charge,  and  it  won't  do ; 
for  the  bill  charged  upon  was  not  drawn  by  individuals,  but  by 
a  company.  We  must  here  assume  that  the  protest  is  regular; 
for  the  present  is  not  a  question  of  damages,  where  a  prior  irre- 
gularity in  the  protest  might  be  pleaded,  but  merely  a  su$spen- 
sion, — in  which  all  we  have  to  decide  is,  whether  the  execution 
is  such  as  to  warrant  the  diligence  which  has  been  used  upon 
it?  I  think  it  is  not.  Two  cases  have  been  referred  to,  which 
I  consider  strong.  The  one  was  the  case  of  a  husband  who 
charged  in  his  own  name  on  an  obligation  which  had  been  granted 
to  his  wife  before  marriage.  The  charge  was  objected  to,  and 
though  it  might  have  been  pleaded  that  the  marriage  was  no- 
torious, the  charge  was  held  to  be  insufficient.  The  other  was 
a  case  of  diligence  used  against  an  individual  member  of  a  com- 
pany, and  in  it  the  charge  was  found  to  be  inept,  because  it  was 
given  to  the  individual  only,  without  any  mention  of  bis  being 
member  of  a  company.  I  concur  with  great  reluctance  but 
I  think  it  is  impossible  to  sustain  this  charge. 

Lord  FuUerton.~Ji  am  quite  sensible  of  the  propriety  of  ad- 
liering  to  strict  rules  in  questions  of  diligence.  Here  the  plea 
is,  that  the  messenger  did  not  keep  in  all  the  names  contained  in 
the  registered  protest.  The  variation  is  to  be  regretted,  but  look- 
ing at  the  whole  circumstances,  I  am  not  able  to  say  that  it  is 
fatal.  The  objection  appears  to  me  the  most  critical  that  ever 
did  occur.  The  bill  was  drawn  by  Brock  and  Ferguson.  It 
is  admitted  that  John  Brock  and  Thomas  Ferguson  were  the 
sole  partners  of  the  company;  and  the  Sheriff  grants  warrant  in 
the  name  both  of  the  company  and  the  individuals.  The  exe- 
cution mentions  the  individuals  only.  The  statement  contained 
in  the  execution  is  true,  at  least  to  this  extent,  that  the  indivi- 
duals to  whom  payment  was  ordered  to  be  made,  are  the  only 


individuals  who  were  entitled  to  receive  it.  I  have  often  found 
it  difficult  to  reconcile  the  decisions  as  to  the  competency  of 
proceedings  in  the  name  of  a  company;  but  it  seems  to  be  fixed, 
that  on  a  bill  granted  by  a  company,  a  charge  may  be  given  to 
every  individual  partner  of  the  company.  On  a  similar  prin- 
ciple, the  charge  which  may  thus  be  given  to  the  individual 
partners,  they  themselves  might  be  entitled  to  give.  The 
charge  here  is  not  given  in  the  name  of  the  company,  but  it 
is  given  in  the  name  of  all  the  members  composing  it ;  and 
though  there  is  an  irregularity  in  the  execution,  which  is  to  be 
regretted,  I  don't  think  it  is  such  as  to  be  fatal  to  the  diligence. 

The  Court  pronounced  the  following  interlocutor : 

"  Sustain  the  objection,  that  the  charge  is  disconform  to  the 
warrant;  therefore  suspend  the  letters  simpliciier,  and  decern  ; 
and  grant  warrant  to  the  Magistrates  of  Hamilton  to  set  the 
suspender  at  liberty,  but  find  no  expenses  due." 

Suspender's  Authorities Reid  and  Sons  v.  Lancaster  and 

Jamieson.  14th  Jan.  1795;  Bell's  Folio  Cases.  Freebairn  r. 
Dalrymple,  26th  Feb.  1829.  Smith  v.  Selbie,  10th  July  1829. 
Forsyth  v.  Hare  and  Company,  18th  Nov.  1834.  Wordie  v, 
M'Donald,  15(h  Dec.  1831.  M'Uonald  r.  Fraser,  24th  Jan. 
1S32.  Fotheringham  v,  Campbell,  28th  June  1826.  Statutes 
1681,  c.  20,  and  1696,  c.  36. 

Respondents'  Authorities. — Thomson  v.  Liddell,  2d  July 
1812.  Anderson  v.  Bolton  and  Barker,  26rh  Jan.  1810.  Selk- 
rig  V.  Duiilop  and  Company,  30:h  May  1804 ;  Baron  Hume's 
Decisions,  p.  277.  Anderson  v.  Currie,  26th  May  1836. 
McLean  v.  Rose,  9th  Dec.  18.36.  Thomson  on  Bills.  Russel  v. 
M'Nah,  26th  May  1824.  Salmon  v.  Paddon  and  Vaonan,  17ib 
Dec.  1824. 

Lord  Ordinary,  Murray. — Act.  Buchanan;  J.  CuUen,  W.S., 
A(jent — Alt.  Neaves;  Wotherspoon  and  Mack,  Agents. — 
IH.B.J 


23d  November  1841. 

First  Division. — (H.  B.) 

No.  14. — James  Brtson,  Pursuer,  v.  Muir's  Trus- 
tees, Defenders, 

Process  —  Summons — Conjoined  Action  —  Competency  —  An 
original  and  a  supplementary  process  being  conjoined — Held 
that  a  declaratory  conclusion  contained  only  in  the  former^ 
was,  in  consequence  of  the  conjunction,  competently  directed 
against  the  defenders  in  the  latter. 

Continuation  of  case,  Vol.  XIII.  p.  453.  The  ori- 
ginal and  supplementary  actions  having  been  conjoined, 
the  defenders  in  the  latter  action  lodged  additional 
defences,  in  which  they  maintained,  that  the  conclusion 
for  payment  in  the  supplementary  action  having  been 
withdrawn,  agreeably  to  the  decision  of  the  Inner- 
House,  the  original  incompetency  was  not  cured,  but 
rather  increased,  inasmuch  as  there  was  now  no  con- 
clusion against  them  to  any  effect  whatever.  The  only 
conclusions  to  which  a  defender  can  be  called  to  an-' 
swer,  are  those  in  the  particular  summons  under  which 
he  was  cited.  It  was  true  the  actions  had  been  con- 
joined, but  the  eflect  of  this  conjunction  could  not  be 
to  direct  all  the  conclusions  of  both  actions  against  the 
defenders  in  each  of  them.  There  being  then  no  con- 
clusions remaining  in  the  supplementary  action,  the 
defenders  in  it  were  entitled  most  emphatically  to  plead 
the  defence  of  •*  no  process." 

The  Lord  Ordinary  repelled  the  plea  of  incompe- 
tency. 

The  defenders  reclaimed.  The  Court  ordered  the 
conclusion  for  payment  to  be  withdrawn,  but  sustained 
the  competency  of  the  declaratory  conclusion. 

•   Lord  Ordinary,  Cockhurn. — Act.  More,  Penney ;  Lockhart, 
Hunter  and  Whitehead,  W.S.,  Agents. — Alt.  Dean  of  Faculty 
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(Wood),  R.  Macfarlane;  Andrew  Howden,  W.S.,  Agent, — 

ruB.j 


23d  November  1841. 

First  Division (H.B.) 

No.  15.^ — Creditohs  of  Christies. 

Process — Cessio — Examination. 

Application  by  creditors  for  authority  to  bring  two 
debtors  imprisoned  at  Dornoch  to  Edinburgh,  to  be 
examined  by  commission  in  a  process  of  cessio  bonorum, 
was  supported  on  the  ground  that  the  books  of  tlie 
debtors  (bank  agents),  which  were  of  great  bulk,  were 
lying  in  process ;  that  the  importance  of  the  examina- 
tion made  it  necessary  that  counsel  should  be  present ; 
tliat  on  both  accounts  it  would  be  less  expensive,  and 
more  convenient  that  the  examination  should  take  place 
here.     Application  granted. 

AeL  Anderson,  Monro. — Alt,  Russel fH.B.] 


23d  November  1841. 

Second  Division. — (J.  W.) 

No.  16 — Ann  Macpherson,  Pursuer,  v.  Willi  am 
Macfuerson  and  Others,  Defenders. 

Expenses — Honorarium  to  Counsel — Process —  Circumstanees 
in  which  the /ee»  of  three  couneel  were  allowed  againet  a  party 
found  liable  in  expenses. 

Vide  ante.  Vol.  XIII.  p.  555.  The  executors  of  Sir 
John  Macpherson,  defenders,  having  been  allowed  their 
expenses  in  this  case,  and  an  account  thereof  having  been 
given  in  and  taxed,  it  was  objected^  that  the  account 
contained  a  charge  for  fees  to  three  counsel  instead  of 
two.  Answered,  that  two  of  the  executors  were  domi- 
ciled in  England,  and  one  in  Scotland :  That  two  sepa- 
rate defences  were  given  in,  resting  upon  distinct  pleas; 
but  that  the  executors  concurred  in  making  up  only 
one  record. 

Ijord  Mcadowhanh. — The  executors  gave  in  separate  defences, 
although  they  agreed  to  make  up  only  one  record:  two  junior 
counsel  muse  iberefore  have  been  employed  in  the  Outer-House, 
and  neither  party  was  bound  to  drop  his  counsel  in  coming 
to  the  Inuer-IIouse.  Here  they  were  entitled  to  one  senior 
coQDsel,  so  that  I  tbiok  the  pursuer  has  nothing  to  complain 
of. 

Lord  Moncreiff. — There  is  a  great  deal  in  the  special  circum* 
stances  of  this  case,  although  the  general  rule  is,  that  the  fees 
of  only  two  counsel  can  be  charged  against  the  party  found  lia- 
ble in  expenses. 

JLxird  Justice-  C/erA..^Separate  pleas  were  maintained  by  these 
di^fi^nder^  and  1  don't  know  if  they  could  have  been  compelled 
to  join  their  defences. 

The  Court,  in  respect  of  the  special  circumstances 
of  the  case,  allowed  the  charge  for  three  counsel. 
Act,  Crawford Alt.  Penney [J.W.] 


23d  November  1841. 


Second  Division (J.W.) 

^o.  17. — ^James  King,  Pursuer,  v.  P.  &  W.  Creigh- 

TON,  Defenders, 

Bill  of  Exchange -~  Indorsation — Designation — Alteration — 
SmpensioQ — A  bill  was  indorsed  by  several  parties,  and  when 
it  passed  oui  of  the  hands  of  the  last  indorser,  no  designation 
tcoM  attached  to  hit  own  signature  or  to  those  of  the  prior  obli» 
gante.  Subsequently  designations  were  added,  inaccurate  as 
to  some  of  the  prior  indorsers  ;  and  a  charge  being  given  by 
ike  holder  to  the  last  indorser^  he  preeented  a  bill  of  sunpen" 
niom^  M  the  ground  that  the  errors  Jm  the  designations  vitiated 


the  diligence  and  also  the  note,  as  there  were  alterations  upon 
it  in  material  parts  by  which  his  recourse  against  the  prior 
obligants  was  injured —  The  Court  repelled  the  reasons  of  sus^ 
pension,  and  found  the  letters  orderly  proceeded. 

This  is  a  suspension  of  a  charge  given  upon  a  bill 
blank  indorsed  by  the  payee  and  five  successive  holders, 
of  whom  the  pursuer  was  the  last.  When  the  note 
passed  from  his  hands,  all  the  blank  indorsements  con- 
sisted of  the  name  and  surname  only  of  the  different 
indorsers,  without  any  addition  or  designation.  The 
note  fell  due  on  the  15th-18th  May  1829)  and  was 
then  in  the  hands  of  the  defenders,  who  had  added  de- 
signations to  the  names  of  the  indorsers,  some  of  which 
were  incorrect.  The  following  is  a  copy  of  what  now 
appears  on  the  back  of  the  note : 

"  James  Dunlop, 

'*  Piovanball,  near  Glasgow. 
"  Alexander  Dunlop, 

**  Provanhali  Toll,  near  Glasgo. 
"  James  Hunter, 

'*  Parmer,  Carmedie,  near  Glasgo. 
«•  William  Hunter, 

*'  Coalmaster,  near  Provanhali,  by  Glasgow. 
'*  Andrew  Dunlop, 

"  Dairy  Seller,  Port-Dundaa. 
"  James  King, 

••  Writer,  Glasgow. 
"  Pat.  and  Wm.  Creighton." 
From  the  evidence  subsequently  taken  at  the  trial, 
it  appears,  \st,  that  although  Alexander  Dunlop  is  de- 
signed, Provanhali  toll,  near  Glasgow,  there  is  in  trnth 
no  toll  at  Provanhali,  but  Dunlop,  at  the  time  the  bill 
was  indorsed,  was  tacksman  of  Dry  gate  toll,  which  is 
three  miles  from  Provanhali.  2d,  The  designation 
added  to  James  Hunter's  indorsation  is,  farmer,  Car- 
medie, near  Glasgow,  whereas  he  resided  at  Harehonse, 
Lightburn,  and  was  a  tacksman  of  coals.  3d,  William 
Hunter  is  designed  coalmaster,  near  Provanhali,  by 
Glasgow,  whereas  his  proper  designation  is,  farmer  at 
Hollowglen  or  Howglen,  near  Shettlestone.  ^th.  After 
the  pursuer's  name  there  were  at  first  added  the  words, 
"  banker,  Falkirk,"  but  these  were  afterwards  scored 
out,  and  the  designation,  "  writer,  Glasgow,"  which  is 
admitted  to  be  correct,  was  substituted. 

Various  proceedings  having  taken  place  upon  the 
bill,  as  reported  ante.  Vol.  XI.  p.  216,  21st  December 
1838,  and  on  19th  February  1839>  the  process  being 
remitted  to  Lord  JefiTrey,  the  following  interlocutor  was 
pronounced : 

"  2</  March  1839 The  Lord  Ordinary  having  beard  the 

counsel  for  the  parties  on  the  remit  from  the  Court,  of  19th 
February  last,  and  whole  process,  and  made  avizandum,  finds 
that  the  charters  have  shown  no  surlicient  cause  for  altering  or 
recalling  the  interlocutor  of  Lord  FuIIerton,  of  21st  June  1838, 
reclHimed  against,  and  theiefore  refuses  the  prayer  of  their  re- 
claiming note ;  and  of  new  sists  this  process  until  steps  are 
taken  to  bring  the  previous  suspensions,  at  the  instance  of  James 
Hunter  and  William  Hunter,  to  a  conclusion. 

'*  Note. — It  is  not  necessary  to  justify  a  judgment  sisting  one 
process  till  the  issue  of  another,  to  make  out  any  legal  incom^ 
peteney  in  proceeding  with  that  which  is  so  sisted.  It  is  enough 
that  it  appears  highly  reasonable  and  expedient  that  such  a 
course  should  be  adopted.  It  is  merely  a  judicial  order  as  to 
the  order  of  proceeding,  and  prejudges  in  no  degree  the  legal 
merits  of  the  cause. 

"  Now,  ill  this  case  it  is  admitted,  that  the  former  suspen- 
sions were  diiscussed  at  considerable  length,  both  before  the  Lord 
Ordinary  and  In  the  Inner- House  ;  and  that  the  special  reason 
of  suspension  upon  the  validity  of  which  the  present  case  now 
entirely  depends,  was  not  the  only  reason  relied  on  in  the  bill 
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and  expede  letters,  and  continued  to  be  the  leading  reason  in  tbe 
revised  reasons ;  but  that  it  was  upon  the  question  of  relerancy 
exclusively  that  the  case  was  taken  to  the  Inner- House,  and 
ultimately  remitted  to  the  Lord  Ordinary,  and  to  the  jury  roll, 
for  investigation.  It  is  obviously  more  reasonable  and  expedient, 
therefore  (at  least,  prima  facie),  that  the  question  should  be 
tried  with  the  proper  and  original  parties  in  those  previous  and 
prepared  processes,  than  that  the  present  suspender  should  be 
obliged  to  go  over  the  whole  discussion  anew,  and  be  at  the  ex- 
pense, in  relation  to  what  is  truly  but  a  resulting  interest  of  his 
own,  of  ascertaining  whether  these  former  suspenders  had  really 
a  good  ground  for  resisting  the  claim  of  the  chargers. 

"  But  the  considerations  which  have  weighed  most  with  the 
Lord  Ordinary,  in  this  discretionary  question,  are  these :— ls^ 
That  a  judgment  rejecting  the  objection  to  the  charge  in  the 
case  with  the  Hunters,  will  be  res  judicata  to  secure  the  present 
suspender's  recourse  upon  those  parties,  if  ultimately  obliged  to 
pay  tbe  chargers,  upon  an  assignment  of  their  diligence  against 
those  prior  indorsers,  whil«  a  similar  judgment  in  the  case  with 
the  present  suspender  would  be  res  inter  alios^  and  might  be 
effectually  resisted  when  he  came,  on  the  faith  of  that  judgment, 
to  seek  his  recourse  against  those  prior  obligantt.  2d,  The 
other  consideration  is,  that  as  the  present  suspender's  case  de- 
pends on  his  making  out  that  the  chargers  have,  in  point  of  fact, 
wrongly  designed  the  Hunters  in  the  warrants  of  their  diligence, 
and  consequently  afforded  them  a  good  defence,  both  against 
their  original  charge,  and  his  claim  of  relief,  it  is  evident  that 
be  might  be  put  to  a  disadvantage  in  proving  facts,  as  to  the 
history  and  condition  of  those  third  parties,  which  would  not  be 
experienced  by  ihem ;  and  that  it  is  more  expedient,  therefore, 
and  more  likely  to  bring  out  the  real  truth  of  the  case,  that  the 
matter  should  be  settled  with  those  parties  themselves,  who  are 
already  in  Court  in  previous  processes,  embracing,  if  not  rest- 
ing exclusively  on  this  very  ground. 

**  In  such  circumstances,  the  Lord  Ordinary  cannot  listen  to 
the  surmise,  that  those  previous  suspenders,  with  whom  the 
l^rejodicial  question  has  been  correctly  raised,  may  not  be  so 
solvent  as  the  present  suspender.  And  as  to  the  suggestion 
that  they  may  not  now  choose  to  insist  in  this,  their  only  ori- 
ginal ground  of  suspension,  or  be  ultimately  successful  upon 
some  other,  so  as  to  make  it  unnecessary  to  give  any  separate 
decision  on  the  merits  of  this,  the  Lord  Ordinary  can  only  say, 
that  while  he  sees  no  ground  for  anticipating  such  a  result,  be 
apprehends  that  if  it  should,  notwithstanding,  occur,  it  will  be 
competent  for  the  chargers  to  proceed  with  the  present  case, 
and  that  any  inconvenience  which  they  may  possibly  suffer  from 
following  the  course  now  proposed,  must  be  less  than  would 
be  imposed  on  the  suspender  by  following  any  other.  Under 
the  words  of  the  interlocutor,  the  Lord  Ordinary  understands 
that  tbe  chargers  will  be  entitled  to  proceed  with  the  present 
case  as  soon  as  it  appears,  in  the  cases  with  the  Hunters,  that 
the  prejudicial  question  is  not  to  be  discussed  or  decided  in  those 
cases." 

The  defenders  reclaimed,  and  the  Court  altered  the 
interlocutor;  after  which  tbe  case  returned  to  Lord 
Jeffrey,  who  remitted  it  to  the  jury  roll  by  the  follow- 
ing interlocutor : 

"  5th  November  1839.— Having  heard  parties'  procurators, 
remits  this  case  to  the  jury  roll." — "  Note. — It  is  generally 
Tery  inexpedient  to  determine  points  of  relevancy  before  the 
lacta  are  ascertained.  But  where,  as  in  the  present  case,  the 
relevancy  may  depend  on  specialties  or  qualifications  of  the 
main  fact  averred  by  the  suspenders,  the  objection  to  such  a 
course  of  proceeding  seems  insuperable.  The  issue,  it  is  under- 
stood, will  not  be  the  special  one,  whether  the  designations  of 
the  parties  are  false  or  incorrect ;  but,  generally,  whether  the 
suspenders  are  testing  and  owing  tbe  sum  charged  for,  which 
will  leave  every  thing  m  law,  as  well  as  im  faet^  open  at  the 
trial" 

Under  this  judgment,  whicb  reserved  all  matters  of 
law  entire,  the  case  came  on  to  be  tried  at  Glasgow 
before  Lord  Ivory,  in  September  1840.  On  that  occa- 
sion various  witnesses  were  examined)  and  documen- 


tary evidence  produced,  after  whicb  the  Dean  of  Fa- 
culty (Hope),  for  the  pursuer,  put  in  the  following 
minute : 

'*  On  the  part  of  the  pursuer,  James  King,  I  consent  that  if 
the  Court  be  of  opinion  that  the  pursuer  is  not  entitled  in  law 
to  the  verdict,  tbe  Court  shall  pronounce  judgment  in  the  sus- 
pension for  the  chargers,  without  any  further  trial." 

The  following  verdict  was  returned : 

*<  At  Glasgow,  3d  September  1840. 
"  The  jury  find  for  the  pursuer,  subject  to  the  opinion  of  the 
Court  upon  the  questions  of  law  arising  out  of  the  fscts,  as  ap- 
pearing from  the  Judge's  notes  and  documents  produced." 

(Signed)        **  Wm.  Clerk." 

The  Court  then  appointed  the  minute,  verdict,  and 
notes  of  the  Judge,  to  be  printed  and  boxed,  after 
which  an  interlocutor  was  pronounced  ordering  minutes 
of  debate. 

Pleaded  for  the  pursuer — 
That  there  was  no  legal  protest  of  tbe  bill,  and,  consequently, 
that  the  defenders  lost  all  recourse  both  against  the  granter  and 
the  indorsers.  The  protest  sets  out  with  a  copy  of  the  bill, 
and  in  that  copy,  while  the  names  of  all  the  indorsers,  as  they  ori- 
ginally stood,  are  inserted,  there  are  also  added  the  erroneous  and 
incorrect  designations,  by  which  tbe  applicfttion  of  those  names 
to  the  true  owners  of  them  is  destroyed.  There  is,  therefore, 
no  protest  against  the  parties  whose  names  actually  stand  on 
the  bill  as  indorsers;  and  in  terms  of  the  Statute,  the  defenders 
necessarily  lost  all  recourse  against  the  prior  obligants  in  the 
bill.  Farther,  the  same  errors  and  blunders  must  be  considered 
as  fatal  to  the  validity  of  the  charge  and  diligence.  The  letters 
of  horning  are  founded  on  tbe  protest,  and  adopt  tbe  whole  of. 
its  blunders.  In  tbe  execution  of  the  charge,  there  is  an  attempt 
to  correct  some  of  the  errors  in  the  previous  steps  of  the  dili- 
gence, but  the  execution  thereby  becomes  disconform  to  the 
warrant ;  and  the  record  being  closed,  it  is  now  incompetent  to 
turn  the  charge  into  a  libel.  The  alteration  of  a  bill  with- 
out consent  of  the  parties,  and  in  any  material  part,  such 
as  the  date,  the  term  of  payment,  tbe  sum,  the  names  of  the 
parties,  and  the  place  of  payment,  is  fatal  to  its  validity,  inde- 
pendently of  the  Stamp  Acts.  In  giving  notice  of  dishonour, 
the  pursuer  must  have  followed  the  precise  terms  of  the  bill  and 
protest,  and  must  have  sent  his  notices  either  to  parties  who 
did  not  exist,  or  to  places  where  the  real  parties  were  not  to  be 
found.  In  either  case  his  recourse  must  have  been  cut  off,  and  the 
defenders  are  not  entitled  to  demand  payment  from  him,  as  if 
they  were  in  a  situation  to  deliver  up  the  bill  to  him,  with  all 
bis  rights  and  remedies  unimpaired.  Under  such  circumstances, 
there  can  be  no  ground  for  doubting  tbe  materiality  of  the  alter- 
ations in  question. 

Pleaded  for  the  defenders — 
That  the  pursuer  was  not  relieved  from  liability  in  respect 
of  the  designations  added  to  the  names  of  the  indorsers.  In- 
dorsers do  not  require  to  add  their  designations  to  their  signa- 
tures. They  are  not  of  the  essence  of  the  indorsation.  With- 
out any  designation  at  all,  the  bill  would  have  been  a  sufficient 
warrant  for  proceeding  against  the  parties  by  their  real  desig- 
nations^  And  if  they  admitted  their  signature,  no  point  could 
have  been  made  by  them  on  the  want  of  designation.  To  make 
an  alteration  a  vitiation,  it  must  be  in  a  material  part  of  the 
bill,  such  as  the  date,  sum,  or  term  of  payment.  But  tbe  re- 
sidence of  the  indorsers  is  altogether  immaterial.  No  present- 
ment of  the  bill  is  made  there:  so  that  the  plsa  of  undue  nego- 
tiation cannot  enter  into  the  question.  The  addition  is  merely 
a  memorandum  for  the  holder,  and  if  inaccurate,  he  might  not 
obtain  the  benefit  he  expected  from  it.  But  in  this  respect  be 
would  be  no  worse  than  he  would  have  been  if  there  had  been 
so  designations  at  all;  end  if  the  identical  indorsars  were  known 
or  discovered,  no  disadvantage  whatsoever  could  be  sustained. 
The  pursuer  is  not  in  a  condition  to  plead  injury  to  his  recourse 
against  the  prior  indorsers.  He  admits  that  he  himself  got 
notice ;  but  he  does  not  assert  that  on  getting  such  notice,  he 
gave  notice  to  any  of  the  prior  obligants.  The  defenders  w«re 
net  bound  to  do  this  for  him ;  and  the  oonsequeat  legal  pre- 
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sumption  i«,  that  he  did  not  mean  to  claim  his  recourse.  He 
may  havf*  had  no  recourse  to  claim.  Further,  the  defenders 
were  not  bound  to  have  proceeded  against  any  of  the  prior  in- 
dor&ers,  and  are  not  bound  to  assign  over  to  the  pursuer  regular 
or  complete  diligence  against  them.  But,  the  pursuer  does  not 
sufficiently  distinguish  betwixt  the  act  and  the  instrument  of 
protest.  £%'en  supposing  that  the  copying  of  the  designations 
into  the  instrument  mnde  it  irregular,  the  bill  was  sulficiently 
negotiated  when  it  was  noted ;  and  it  will  not  be  disputed  that 
a  protest  may  be  extended,  from  the  noting  at  any  time  within 
forty  years,  and  that  if  a  mistake  is  committed,  it  may  be  recti- 
fied by  extending  the  instrument  of  new.  It  is  said  that  the 
pursuer  roust  have  given  his  notice  in  terms  of  the  designations, 
which  could  never  have  reached  the  parties,  and  would,  there- 
fore, have  been  nugatory  and  unavailing.  But,  he  must  be 
held  to  have  known  who  the  parties  were,  and  where  they  were 
to  be  found,  who  were  liable  to  him  in  recourse,  or  against 
whom  he  meant  to  keep  up  his  right  of  recourse ;  and  it  would 
have  been  absurd  for  him  to  have  taken  the  information,  or 
to  have  asked  the  information,  of  indorsees  subsequent  to  him- 
self, and  deriving  title  from  himself. 

At  advising, 

Zorif  Medwyn — The  objection  of  the  pnrsuer  is,  that  after 
the  note  bad  been  indorsed  by  him,  and  put  out  of  his  hands, 
incorrect  designations  were  added  to  the  signatures  of  some 
of  the  prior  indorsers.  But  this  is  no  vitiation  of  the  note. 
The  addition  did  not  relate  to  any  of  the  essentials  which  go 
to  constitute  a  bill, — the  parties,  sum,  date,  or  term  of  payment. 
It  was  merely  a  memorandum,  and  did  not  affect  the  features  of 
the  bill,  or  alter  any  thing  contained  in  it,  or  the  parlies  signing 
it.  Tbe  inaccuracy  of  the  designations  might  have  injured  the 
pursuer's  recourse,  by  his  notice  not  reaching  the  prior  in- 
dorsers ;  but  if  he  gave  value  for  the  bill,  he  must  have  known 
tbe  parties  with  whom  he  transacted;  and  by  adding  his  own 
indorsation,  he  was  the  more  bound  to  know,  or  to  have  in- 
quired who  tbe  prior  obligants  were.  On  receiving  notice  him- 
self, he  ou^btto  have  given  it  to  the  preceding  indorsers ;  and  there 
Was  nothing  to  prevent  his  doing  so  in  the  case  of  those  whose 
designations  were  correct.  It  is  said  that  the  charger  was 
bound  to  make  over  to  the  suspender  valid  diligence  on  re- 
ceiving payment  from  him,  but  if  be  gave  no  notice,  he  cannot 
plead  this.  The  parties  do  not  deny  their  signatures,  although 
the  designations  are  inaccurate.  The  notary  simply  asks  pay- 
ment from  the  drawer  or  acceptor,  and  if  refused,  protests  against 
all  parties.  When  the  charger  intimated  the  dishonour  of  the 
bill  to  the  suspender,  he  gave  no  notice  to  the  prior  indorsers ; 
I  conceive  that  the  charger  did  all  that  he  was  bound  to  do. 

Lord  Moncreiff, — I  am  of  tbe  same  opinion.  It  is  admitted 
that  the  pursuer  was  the  last  indorser,  but  he  says,  that  certain 
designations  were  added  to  the  signatures  of  the  prior  indorsers, 
and  that  the  bill  was  vitiated,  and  his  recourse  injured.  Now, 
it  is  clear  law,  that  if  notice  was  given  to  tbe  pursuer  himsislf, 
the  charger  was  entitled  to  proceed  against  him.  The  defence 
turns  upon  technical  objections.  In  the  first  place,  did  the  in- 
accuracy of  the  designations  extinguish  the  recourse  of  the  pur- 
suer against  the  preceding  indorsers?  The  designsitions  are 
wholly  immateital  to  the  bill  as  a  document  of  debt,  and  might 
bare  been  deleted.  If  an  ordinary  action  bad  been  raised,  and 
the  deletion  explained,  the  action  would  hare  been  effectual, 
notwithstanding  tbe  accident  of  a  wrong  designation.  As  to 
the  errors  in  the  instrument  of  protest,  the  act  of  protesting 
consists  in  the  nortog,  of  which  thetn!>trument  is  merely  an  ex- 
tension. But  takitig  tbe  instrument  of  protest  here,  does  it  not 
state  that  this  particular  note  had  been  duly  protested  ?  In  the 
iecond  place,  if  the  errors  in  the  designations  did  not  exclude 
recourse,  did  they  render  diligence  incompetent  ?  This  does  not 
depend  on  tbe  validity  of  the  diligence  used  against  Hunter  and 
Dunlop,  for  there  was  nothing  to  prevent  the  extension  of 
a  new  initniinent  of  protest  containing  correct  designations. 
These  do  not  form  pare  of  the  bill,  and,  as  mere  markings,  can- 
not vitiate  it.  The  authorities  lead  to  this,  that  an  inaccuracy 
In  parts  not  material  may  be  corrected.  In  the  third  place,  if 
tbe  errors  pot  the  recourse  of  the  last  indorser  in  peril,  and  he 
could  have  made  out  this  defence,  he  might  have  had  a  good 
deal  to  sty.    Bat  the  charge  is- liable  to  no  fault  in  itself  against 


him,  and  the  premises  are  a  wanting  to  his  pleai  for,  in  my  opi- 
nion, he  is  not  entitled  to  exeeutio  parata. 

Lord  Justice'  Clerk  and  Lord  Meadowbank  concurred. 

The  Court  pronounced  tlie  following  interlocutor : 

"  Find  that  the  said  verdict  ought  to  be  entered  up  in  favour 
of  tbe  defenders,  and  not  for  tbe  pursuer,  and  ordain  accord- 
ingly ;  and  in  re«pect  of  tbe  said  finding,  they  repel  the  reasons 
of  suspension  ;  find  the  letters  orderly  proceeded,  and  decern : 
Find  the  defenders  entitled  to  the  exfienses  incurred  by  them 
in  this  cause  ;  appoint  an  account,"  &c. 

Pursuer's  Authorities — 12  Geo.  III.  c.  72,  §  41.  Ferguson 
and  Co.,  o.  Belch,  17th  June  1603;  Fac.  Cull.  Campbell, 
22d  February  1827 ;  Sb.,  V.  412.  Watts,  11th  July  1828; 
Sh.,  VI.  p.  1048.  Cbirty,  p.  130,  5th  ed.  1818.  Bell's  Com. 
Vol.  I.  p.  391.  Macfarlane,  Isl  July  1796;  11  Pac.  Coll. 
Master  t;.  Miller,  4  Term.  Rep.,  320.  Hamilton,  3  S.  and  D., 
p.  346.  Robertson,  4  Ibid,,  p.  40.  Corrie,  Ibid,,  p.  228. 
Murdoch,  Robertson  and  Co.,  26th  December  1801 ;  Long  and 
Moore,  Espinasse's  Cases,  III.  p.  165.  Graham  o.  Gillespie, 
27tb  January  1796  ;  Fac.  Coll.  Callender  v.  Kirkpatrick, 
10th  December  1812;  Fac  Coll.  Fleming  v.  Scott,  1st  July 
1823;  2  S.  and  D.,  p.  446.  Macara  v.  Watson,  3d  June 
1823;  Ibid.  p.  360.  Tidmarsh  o.  Grover,  1  Maule  and  Sel- 
wyn,  735.  Cowie  r.  Halsall,  4  Barn,  and  Aid.,  197.  Turner 
V.  Haydon,  Ibid.  I.  1.  M'Intosb  r.  Haydon,  1  Ryan  and 
Moodie,  362.  Calvert  v.  Roberts,  3  Campbeirs  Reports,  p. 
343.  Low  V.  Campbell,  lOtb  December  1825;  4  Shaw,  p. 
299. 

Defenders'  Authorities. — Leys,  Masson  and  Co.  v.  Forbes, 
7th  September  1831 ;  5  W.  and  S.,  403,  et  seq,  Chitty  on 
Bills,  9th  ed.,  pp.  181,  184.  Thomson  on  Bills,  p.  183,  and 
cases  cited.  Lowe  v.  Campbell,  10th  December  1825 ;  4  S. 
and  D.,  p.  299.  Trappe  t^.  Speirman,  3  Esp.,  67.  Price  v. 
Mitchell,  4  Camp.,  200.  Richards,  Holt,  364,  Note.  Grier- 
son  V.  Earl  of  Sutheriand,  28ih  June  1727;  Mor.  1447.  Bell's 
Com.,  I.  p.  420.  Wilkinson  v.  Johnston,  3  B.  and  C,  428. 
Fernandez  v,  Glynn  and  Others,  1  Camp.,  564.  Brown  and 
Company  v.  Dunbar,  1807 ;  Fac.  Coll.  Alexander  ».  Scott, 
28rh  November  1827;  6  8.  and  D.,  150.  Chitty  on  Bills,  p. 
464,  9th  ed.,  1840.  Commercial  Bank,  24th  February  1818; 
Fac.  Coll.  BelPs  Com.,  L  426.  Thomson  on  Bills,  522. 
Downes  v,  Ricbatdson,  5  Barn,  and  Aid.,  674.  Mackenzie  v. 
British  Linen  Company,  29th  November  1825 ;  Fac.  Coll. 

Lord  Ordinary,  Jeffrey — Act,  Maitland,  Buchanan ;  John 
Cullen,  W.S.,    Ayent — Ait,   Solicitor- General  (McNeill),  A. 

M'Neill;  Lacblan  Mackintosh,  S.S.C.,  Agent, — Jury  CUrk 

I  J.  W.] 


TEIND  COURT. 

2Uh  November  1841. 
No.  18. 

The  following  augmentation  was  awarded : 

Carluke — Presbytery  of  Lanark — Old  stipend,  2d  February 
1821,  16  chalders,  and  £8.  6.  8.  for  communion  elements. 
Stipend  modified  of  this  date,  18  chalders,  and  £16  for  com- 
munion  elements, — ^being  an  augmentation  of  2  chalders,  and 
£6.  13.  4. 


2Aih  November  1841. 
Second  Division (J.W.) 

No.  19. — Daniel  King,  Pursuer  v,  Margabet 
Patrick  or  King,  Defender, 

Proof-.Witness— Objection  to  Credibility— Malice -^Eztm- 
jadieial  Statement — In  leading  the  proof  allowed  in  a  process 
of  divorce,  a  witness  for  the  pursuer  was  interrogated  by  the 
defender,  whether,  on  a  particular  oceaeion,  she  had  said  she 
would  be  revenged  against  the  alleged  paramour  f  which  she 
denied.     On  the  croee-extmiwUion  of  a  wbse^ent  wOneee^ 
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the  defender  asked,  whether^  on  the  same  occasion,  she  had 
heard  the  preceding  witness  make  any  statement  relative  to  the 
paramour  f  The  pursuer  objected  that  the  question  was  incom- 
petent, as  being  an  attempt  to  contradict  what  the  previous 
witness  had  stated  on  oath,  TVie  commissioner  allowed  the 
answer  to  be  taken  down  in  writing,  and  sealed  up ;  on  ap- 
peal, the  Court,  holding  it  to  be  the  object  of  the  question  to 
prove  malice  against  the  previous  witness,  repelled  the  ob- 
jection, and  allowed  the  packet  to  be  opened;  but  under  the 
reservation,  that  if  from  the  answer,  it  appeared  that  the 
question  put  did  not  apply  to  the  identical  occasion  deponed  to 
by  the  previous  witness,  the  answer  should  be  struck  out. 

This  was  a  process  of  divorce  brought  in  January 
I839*  The  oath  of  calumny  was  emitted  ou  the  20th 
February,  and  the  record  was  closed  on  summons  and 
defences,  6th  March  1839>  On  the  same  day,  parties 
were  allowed  a  proof  of  their  respective  averments, 
and  a  remit  was  made  to  the  Sheriff's  Commissaries  ac- 
cordingly. A  variety  of  objections  were  taken  by  both 
parties  during  the  leading  of  the  proof,  and  on  appeals 
to  the  Court  against  the  deliverances  of  the  commis- 
sioner, were  articulately  disposed  of  by  the  Lord  Ordi- 
nary, who  at  the  same  time  decerned  and  declared  in 
the  divorce  in  terms  of  the  conclusions  of  the  libel. 
On  a  reclaiming  note  for  the  defender,  the  whole  of  the 
findings  of  the  Lord  Ordinary  were  adhered  to,  except 
the  fourth,  which  related  to  an  objection  stated  by  the 
pursuer  to  a  cross  question  put  by  the  defender  to  a 
witness,  called  Susan  Craig.  Elizabeth  Hamilton,  a 
witness  also  for  the  pursuer,  and  who  had  been  exa- 
mined previously  to  Susan  Craig,  being  interrogated 
*or  the  defender, 

"  Whether  the  deponent  recollecrs  of  being  in  the  bouse  of 
Mrs  Cross  upon  one  occasion,  when  a  person  named  Samuel 
Cooper  came  there,  and  communicated  some  tidings  respecting 
Mr  Macfarlane?"  (the  alleged  paramour)  **  Depones  in  the 
affirmative.  Interrogated,  and  desired  to  say  what  were  the 
tidings  which  Cooper  communicated  on  that  occasion?  To 
which  question  it  was  objected  by  the  counsel  for  the  pursuer 
as  being  quite  incompetent.  Whereupon  the  counsel  for  the 
defender,  without  admitting  the  validity  of  the  objection,  pro- 
posed to  remodel  his  question,  and  to  put  it  as  follows  :  Whe- 
ther, in  consequence  of  what  was  so  communicated  by  Cooper, 
the  deponent  made  any  observation,  and  if  so,  what  that  obser- 
vation was  ?  To  which  question  it  was  objected  by  the  counsel 
for  the  pursuer,  that  as  remodelled,  it  was,  if  possible,  more 
clearly  incompetent  than  as  previously  expressed.  The  counsel 
tor  the  defender  having  still  pressed  the  question,  but  without 
entering  into  argument  in  support  of  it,  the  commisiioner  al- 
lows the  question  to  be  put,  reserving  to  himself,  and  to  the 
counsel  for  the  pursoer,  still  to  interfere,  in  the  event  of  the 
defender*s  counsel  following  up  the  question  by  any  farther 
questions  plainly  irrelevant.  Against  which  deliverance  the 
counsel  for  the  pursuer  appealed  to  the  Lord  Ordinary.  And 
the  witness  being  called  in,  and  the  question  being  put  to  her, 
she  depones,  That  she  does  not  recollect  of  any  particular  ob- 
servation which  she  made,  either  to  Cooper  or  to  Mrs  Cross. 
Interrogated,  Whether,  in  consequence  of  what  Cooper  com- 
municated, I  be  deponent  stated  that  she  would  be  revenged 
against  the  defender  and  Mr  Macfarlane,  or  against  one  or  other 
of  them?  Depones  in  the  negative.  Being  specially  interrogated, 
Whether,  on  that  or  on  any  other  occasion,  the  deponent  said, 
in  presence  of  Mrs  Cross  and  of  Cooper,  or  in  presence  of  either 
of  them,  that  she  would  be  revenged,  and  called  God  to  witness 
that  she  would  be  so?  Depones  in  the  negative.  Interrogated, 
Whether,  at  that  time,  or  at  any  subsequent  time,  the  deponent 
did  not  express  feelings  of  revenge  or  hostility  against  Mr  Mac- 
fi&rlane?  Which  question  was  objected  to  by  the  counsel  for 
the  pursuer,  and  the  objection  was  answered  by  the  counsel  for 
the  defender;  whereu[K>n  the  commissioner  repelled  the  objec- 
tion. Against  which  deliverance  the  counsel  for  the  pursuer 
appealed  to  the  Lord  Ordinary;  and  the  question  having  been 


put  to  the  witness,  she  depones  and  answert.  That  the  certainly 
did  feel  hurt  by  some  expressions  respecting  her,  which  she 
understood  Mr  Macfarlane  bad  used  before  the  Presbytery,  but 
the  deponent  never  expressed  any  feelings  of  revenge  or  hosti- 
lity against  Mr  Macfarlane." 

At  the  examination  of  Susan  Craig,  the  following 
proceedings  took  place.  Interrogated  for  the  defen- 
der, 

"  depones,  That  the  deponent  recollects  upon  one  occasion  of 
being  at  Mrs  Cross's  house,  when  she  saw  there  the  said  Eliza- 
beth Hamilton,  and  a  man  named  Samuel  Cooper.  Depones, 
That  on  the  same  day  on  which  the  deponent  saw  Elizabeth 
Hamilton  and  Cooper  at  Mrs  Cross's,  there  had  been  a  meeting 
of  the  Rflief  Presbytery  regarding  the  said  Rev.  John  Macfar- 
lane. Interrogated,  Whether  the  deponent  heard  Elizabeth 
Hamilton  make  any  statement  relati%'e  to  Mr  Macfarlane  upon 
that  occasion ;  to  which  question  it  was  objected  by  the  counsel 
for  the  pursuer,  that  it  was  incompetent  to  prove  the  extrajudi- 
cial statements  of  a  witness,  in  order  to  contradict  or  discredit 
her  evidence  in  causa ;  to  which  it  was  answered  for  the  de- 
fender, that  the  object  of  the  interrogatory  was  to  prove  that 
Elizabeth  Hamilton,  upon  the  occasion  in  question,  bad  ex- 
pressed vindictive  feelings  towards  Mr  Macfarlane,  and  had  de- 
clared that  she  would  be  revenged  upon  him  on  account  of  a 
statement  which  he  had  made,  or  was  understood  to  have  made, 
at  the  meeting  of  presbytery  ;  that  the  fact  thus  proposed  to 
be  proved  whs  of  the  most  vital  importance  in  considering  the 
evidence  adduced  by  the  pursuer  in  this  case ;  and  that  the  wit- 
ness, Elizabeth  Hamilton,  had  been  specially  questioned  on  the 
subject,  as  appeared  from  the  proof,  pp.  80  to  85,  both  inclu- 
sive. The  commissioner  having  heard  the  counsel  for  the 
particA,  is  inclined  to  think  that  the  rule  of  not  inquiring  into 
extrajudicial  statements  of  witnesses  for  the  purpose  of  discredit- 
ing their  evidence,  is  not  strictly  applicable  to  the  present  case, 
where  the  fact  is  in  dispute,  whether  or  not  the  witness,  Eliza- 
beth H.imilton,  bad  u«>ed  the  vindictive  expression  referred  to 
from  page  80  to  page  85  of  the  proof.  At  the  same  time,  from 
deference  to  the  opinion  of  the  learned  Judges  who  presided  at 
the  trials  in  the  cases  of  Walker,  13th  July  1836,  and  of  the 
Hercules  Insurance  Company,  26th  and  27ch  July  1836,  the 
commissioner  resolves  that  the  question  may  be  put  to  the  wit- 
ness in  the  meantime,  and  her  answer  to  the  same  to  be  taken 
down  on  a  paper  apart,  to  be  sealed  up,  and  to  lie  in  retentis 
until  the  point  in  dispute  be  decided  by  the  Lord  Ordinary." 

The  Lord  Ordinary,  in  the  fourth  finding  of  an  in- 
terlocutor which  he  pronounced  on  23d  February  1841, 
disposing  of  the  whole  cause,  sustained  the  objection, 
and  refused  to  allow  the  sealed  packet  to  be  opened. 
In  a  note  previously  issued,  the  Lord  Ordinary  ex- 
presses himself  to  the  following  effect,  in  reference  to 
this  objection  : 

"  4.  The  Lord  Ordinary  is  of  opinion,  that  the  objection  stated 
by  the  pursuer  on  p.  113  of  the  proof,' to  a  cross  question  put 
by  the  defender  to  Susan  Craig,  is  well  founded,  and  ought  to 
be  sustained.  The  object  of  that  question  is,  to  prove  by  this 
witness,  that  Elizabeth  Hamilton,  the  principal  witness  for  the 
pursuer,  expressed  herself  before  the  Relief  Presbytery  in  a 
vindictive  manner  towards  Mr  Macfarlane,  the  alleged  paramour. 
But  as  Elizabeth  Hamilton  herself  was  examined  specially  as  to 
her  statements  on  that  very  subject,  and  gave  explicit  answers, 
(see  proof,  p.  82,  &c.,)  tbe  only  object  of  the  defender's  cross 
question  must  be  to  contradict  what  Elizabeth  Hamilton  bad 
stated  on  oath.  As  the  law  stands,  however,  such  a  proof  is 
not  admissible  in  ordinary  cases,  and  tbe  Lord  Ordinary  does 
not  see  that  there  is  any  ground  for  making  an  exception  of  tbe 
present  case." 

At  advising  the  reclaiming  note  presented  by  the 
defender. 

Lord  Justice-  Clerk. — There  are  points  of  considerable  nicety 
involved  in  the  fourth  finding  of  the  interlocutor  of  the  Lord 
Ordinary.  They  arise  thus:  When  Elizabeth  Hamilton  was  ex- 
amined, certain  questions  were  put  to  her  with  a  view  to  get 
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an  aroiiral  by  her  of  uttering  vindicttre  expretsiont  against  the 
alleged  paramour  of  the  defender.  This  she  denied ;  and  in  the 
crosB^examioation  of  another  witness,  the  defender  tries  to  esta- 
blish the  A&cC.  Three  questions  arise  here :  Is/,  Supposing  the 
expressions  proired  a  vindictive  purpose  or  feeling  against  the 
paramour,  is  it  sufficient  to  affect  the  credibility  of  the  witness? 
2d,  Supposing  an  inquiry  into  such  a  purpose  to  be  competent  and 
relevant,  must  it  be  made  out  by  the  witness  herself,  or  may  it 
be  proved  on  the  cross-examination  of  another?  Sd,  Has  the 
question  been  put  to  the  witness  herself  with  sufficient  pre- 
cision aa  to  satisfy  the  law  that  the  question  put  on  cross,  re- 
lated to  the  same  expressions,  and  to  the  same  occasion  ?  As  to 
ihejirst  point,  I  am  of  opinion  that  it  is  a  relevant  objection  to 
the  credibility  of  a  witness,  that  she  avows  a  purpose  of  being 
avenged  against  a  person  whom  she  considers  to  be  the  para- 
mour. Objections  to  credibility  are  much  broader  than  those 
entertained  against  the  admissibility  of  witnesses.  Any  feeling 
or  purpose  which  may  prompt  to  a  false  or  exaggerated  repre- 
sentation of  facts,  and  which  it  can  be  made  out  that  the  wit- 
ness is  under  at  the  time,  is  sufficient  to  affect  credibility.  If 
the  hostility  be  entertained  against  the  defender  in  the  process, 
it  will  be  relevant,  though  general ;  but  if  against  the  paramour, 
I  apprehend  it  must  be  in  relation  to  the  cause.  In  regard  to 
the  teeand  point,  whether  the  expressions  must  be  made  out  by 
the  examination  of  the  witness  herself  only,  or  may  be  proved 
by  the  evidence  of  others,  it  is  not  proposed  to  contradict  the 
evidence  given  in  causa  by  Hamilton,  but  to  establish  her  hosti- 
lity. It  is  not  competent  to  prove  the  extrajudicial  statements 
of  a  witness  in  order  to  contradict  her  evidence  on  oath.  It  is 
not  competent  to  examine  the  witness  herself  with  such  a 
?iew,  as  waa  held  in  the  case  of  Hardie.  And  if  the  evidence 
of  Susan  Craig  were  adduced  to  contradict  Elizabeth  Hamilton's 
evidence  in.  cawta^  it  would  be  excluded  to  that  effect.  But 
still  it  might  be  admitted  as  substantive  evidence  of  enmity  and 
malice ;  Mackay,  4  Mur.  283 :  For  evidence  may  be  competent 
for  one  purpose,  though  not  for  another.  One  competent  mode 
of  proving  enmity,  is  by  proving  expressions  of  hostility.  It  is 
necessary  to  examine  the  witness  herself,  that  she  may  give  an 
exphmatton  of  her  feelings;  but  her  denial  cannot  exclude  the 
proof  of  malice,  as  of  a  fact,  by  others.  It  is  not  competent  to 
discredit  a  witness  in  initiahbus;  Dickson,  Mur.  I.  p.  43;  and 
the  pursuer  cannot,  by  the  order  in  which  be  examines  bis  wit- 
ness, affect  the  right  of  the  defender  to  establish  bis  objection 
to  her  credibility.  If  Susan  Craig  bad  been  examined  first,  still 
the  defender  was  entitled  to  get  at  his  objection  :  nor  was  he 
limited  to  one  species  of  evidence.  He  might  do  it  partly  by  the 
witness  herself,  and  partly  by  others.  He  must  examine  the 
witness  herself,  as  her  explanation  of  her  feelings  is  material ; 
but  if  she  faif  him,  he  cannot,  by  giving  her  an  opportunity  for 
explanation,  cut  himself  off  from  establishing  his  objection. 
The  third  point,  and  one  of  the  greatest  consequence,  is,  whe- 
ther the  question  put  to  Susan  Craig  was  the  same  as  that 
put  to  Elizabeth  Hamilton  ?  The  greatest  care  must  be  taken, 
that  tbe  question  is  the  same  and  identical ;  for  if  the  wit- 
ness referred  to  a  different  occasion,  her  answer  would  go  for 
nothing.  In  this  case,  I  am  humbly  of  opinion  that  the 
questions  put  were  substantially  the  same.  The  objection  to 
tbe  question  was  taken  at  the  first ;  and  it  seems  to  have  been 
tbe  understanding  of  all  parties  that  the  defender  had  satisfied 
tbe  identity  of  the  questions  at  tbe  time.  The  objection  to  tbe 
identity,  if  there  be  any,  ought  to  be  stated  before  those  to  tbe 
competency.  But  although  the  understanding  of  tbe  commis- 
sioner and  the  counsel  be  apparent,  it  is  quite  essential  that  the 
witness  understands  the  question  in  tbe  same  way,  and  that  it 
relates  to  tbe  same  identical  occurrence  and  occasion.  This 
can  appear  only  when  her  evidence  is  taken ;  and  if  there  be 
any  doubt  attending  it,  the  Court  will  reject  her  evidence.  On 
the  whole,  therefore,  I  am  of  opinion  that  we  must  alter  the 
fourth  finding  in  tbe  interlocutor. 

Lord  Meadowhank I  concur  in  the  opinion  delivered,  and 

have  nothing  to  add  to  tbe  general  observations  which  have 
been  made.  But  there  is  one  point  on  which  I  would  not 
wish  to  give  a  decided  opinion,  because  we  are  not  called  upon 
to  do  so;  and  it  is  this,  that  if  Susan  Craig  had  been  examined 
fir«t,  it  would  have  been  competent  to  put  the  question  to  her, 
in  tbe  same  way  as  when  she  was  examined  subsequently  to 


Elizabeth  Hamilton.  That  is  a  point  which  has  not  yet  been 
ruled,  and  it  is  not  necessary  for  us  to  determine  it  here.  Tbe 
expressions  used  being  indicative  of  malice,  are  an  exception  to 
tbe  general  rule  applicable  to  the  extrajudicial  statements  of  a 
witness.  The  questions  put  to  Elizabeth  Hamilton  and  Susan 
Craig  are  identical.  If  there  were  a  discrepancy,  I  would  make 
a  distinction  ;  but  it  is  sufficient  that  the  counsel  and  commis- 
sioner understood  them  to  be  identical,  to  warrant  us  in  at 
least  opening  her  evidence  to  see  what  it  is.  As  to  the  more 
general  question  asked  Elizabeth  Hamilton,  whether,  on  any 
occasion,  she  had  said  she  would  be  revenged, — I  would  not 
have  admitted  the  same  general  question  to  be  put  to  Susan 
Craig. 

Lord  Afonereiff, — The  point  raised  is  one  of  very  great  im- 
portance,  in  so  far  as  it  is  of  general  bearing,  and  I  concur  in 
the  opinion,  and  in  nearly  all  of  the  observations  delivered  by 
tbe  Lord  Justice- Clerk.  I  think  tbe  question,  as  put,  must  be 
admitted,  to  the  effect  of  looking  at  the  written  answer.  How- 
ever much  we  may  admire  tbe  law  of  England,  our  practice  is 
in  one  point  very  different.  Where  a  witness,  on  oath,  denies 
that  be  ever  did  say  otherwise  than  he  has  done  on  his  oath,  by 
our  law  we  cannot  call  other  witnesses  to  discredit  him.  And 
if  the  whole  object  of  the  question  put  to  Susan  Craig  was  to 
prove  that  Hamilton  had  not  spoken  the  truth  when  she  denied 
having  used  expressions  of  malice,  we  could  not  have  admitted 
tbe  question.  But  here  tbe  question  relates  to  substantive 
evidence  of  feelings,  which  it  is  not  necessary  should  be  suffi- 
cient to  exclude  the  witness  as  incompetent,  but  merely  to  af- 
fect her  credibility.  Tbe  objection  to  tbe  question  was  over- 
come in  tbe  case  of  Mackay  v.  Macleod  (4  Mur.,  283),  where 
Lord  Cringletie  brings  out  tbe  distinction.  In  the  first  place, 
the  enmity  is  not  cherished  against  the  defender,  but  the  para- 
mour. The  objection,  however,  does  not  go  to  the  admissibi- 
lityofthe  witness — only  to  her  credibility;  and  tbe  paramour 
and  defender  are  involved  in  the  same  charge.  In  the  secori^ 
place,  if  tbe  question  could  not  be  put  without  having  be^ 
put  also  to  Hamilton, — I  say  nothing  of  what  would  have  been 
tbe  effebt  if  Craig  had  been  examined  first, — was  it  put  with 
precision  to  Hamilton  as  to  time,  place,  and  occasion  ?  On  this 
point  I  have  great  difficulty.  There  was  a  vagueness  in  the 
question,  and  a  want  of  precision  as  to  the  persons  to  whom 
she  made  the  statement.  If  Craig  had  been  mentioned,  it 
might  have  revived  her  recollection,  and  she  might  perhaps 
have  been  able  to  explain.  No  doubt  tbe  pursuer's  counsel  and 
tbe  commissioner  assumed  the  questions  to  be  identical ;  but 
this  Court  will  protect  tbe  witness  and  party  notwithstanding. 
A  general  question  would  not  have  been  enough  to  warrant  the 
question  put  to  Craig.  We  may  look  at  tbe  answer ;  but  if  it 
does  not  sufficiently  show  the  identity  of  the  questions,  it  must 
be  struck  out. 

Lord  Medwyn I  consider  this  a  very  important  case,  and 

had  made  out  notes  of  my  opinion  ;  but  as  I  concur  with  those 
which  have  been  delivered,  I  shall  not  go  over  them.  I  rather, 
however,  concur  with  the  opinion  of  Lord  Meadowhank,  that 
it  is  not  necessary  we  should  determine  here  what  would  have 
been  tbe  effect  of  the  pursuer's  having  examined  Susan  Craig 
first. 

The  Court  altered  the  interlocutor  as  to  the  fourth 
finding,  repelled  the  objection,  and  allowed  the  sealed 
packet  to  be  opened. 

Lord  Ordinary^  Cuningbame. — AcL  Robertson,  Macfarlane ; 
Wotherspoon  and  Mack,  W.S.,  Agents, — Alt.  Solicitor-Gene- 
ral (McNeill),  Patton;  Lockbart,  Hunter  and  Whitehead,  W.S., 
Agents F.  Clerk [J. W.J 
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2iih  November  1841. 
Second  Division. — (J.W.) 

No.  20. — Mabgaret  Brtson  or  Torbance,  Pursuer, 
V.  James  fiRYSON,  Defender, 

Title  to  Sue — Executor — Process  —  One  of  three  executors 
brought  an  action  in  her  own  name,  against  one  of  the  other 
co-executors,  for  her  share  of  a  debt  due  by  him  to  the  defunct, 
T*he  summons  libelled  that  the  third  executor  refused  to  con- 
cur in  the  action,  and  there  was  no  averment  that  any  debts 
of  the  deceased  remained  to  be  satisfied — Held^  in  the  cir^ 
cumstanees,  that  she  was  entitled  to  pursue  the  action. 

By  a  codicil,  dated  17th  January  1 837,  the  deceased 
Mrs  Cunison  bequeathed  to  James  Bryson,  the  defender, 
Charlotte  Bryson  and  Margaret  Bryson,  the  pursuer,  and 
to  Ann  Bryson,  now  deceased,  the  residue  of  her  whole 
moveable  estate,  share  and  share  alike.  The  summons 
in  the  present  action  sets  forth,  that  James  Bryson  was 
owing  to  the  deceased  at  the  time  of  her  death  a  sum 
of  £500 :  That  the  pursuer  is  one  of  the  executors  of  the 
deceased  Janet  Bryson  or  Cunison,  decerned  to  her  qua 
nearest  of  kin,  conform  to  decree- dative  of  the  Com* 
missary  of  Glasgow  in  favour  of  the  pursuer  and  the 
said  James  Bryson,  defender,  and  his  sister  Charlotte 
Bryson — the  latter  of  whom  refuses  to  concur  in  this 
action ;  and  under  the  foresaid  codicil  the  pursuer  is 
entitled  to  one-fourth  part  or  share  of  the  foresaid 
debt,  for  payment  of  which  restricted  sum  the  summons 
concluded. 

The  defender  pleaded,  inter  alia — That  the  pursuer 
being  only  one  of  several  co-executors,  has  no  right  to 
pursue  the  present  action  without  the  concurrence  of 
the  others. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  22d  June  1841. — The  Lord  Ordinary  having  heard  counsel 
on  the  closed  record,  and  thereafler  considered  the  process.  In 
respect  that  the  object  of  the  present  action  is  to  constitute  and 
realise  the  share  of  a  specific  fund,  alleged  to  have  been  intro- 
mitted  with,  or  still  due  by  one  of  the  next  of  kin  of  a  party 
defunct,  to  another  of  the  next  of  kin, — that  it  is  specially 
averred  in  the  libel,  that  the  other  next  of  kin  now  in  life  re- 
fuses to  join  in  the  suit,  and  that  no  ground  is  stated  for  inferring 
that  creditors  or  third  parries  other  than  the  next  of  kin  have 
now  any  interest  in  the  succession  of  the  defunct.  Repels  the 
first  defence  and  plea  in  law  urged  on  record  for  the  defender  : 
And  appoints  the  cause  to  be  enrolled  in  the  motion  roll  quam 
primum,  that  parties  may  come  prepared  to  state  whether  they 
have  any  farther  evidence  to  adduce  on  the  merits  on  either  side, 
and  in  what  form  such  proof  shall  proceed  ;  reserving  the  ques- 
tion of  expenses  till  an  ulterior  stage  of  the  cause. 

"  Note — The  Lord  Ordinary  is  not  aware  of  any  principle 
in  law,  or  of  any  authority  in  our  books,  for  holding  that  an 
action  by  one  of  the  next  of  kin  of  a  party  deceased  against 
another  relative  in  the  same  degree,  who  is  said  to  have  had  a 
super-intfomission  wkh,  or  drawn  a  larger  share  of  the  funds  of 
their  common  ancestor  than  he  ought  to  have  done,  under  such 
circumsta>ieeB  as  are  here  averred,  should  be  pronounced  incom- 
petent. The  case  of  a  stranger  debtor  being  sued  by  one  only 
out  of  several  co-executors,  is  obviously  a  very  different  suit 
from  the  present,  as  third  parties  may  plead  that,  without  a 
title,  they  may  be  exposed  to  a  second  accounting  at  the  instance 
of  others  interested.  The  object  of  the  present  action,  if  the 
pursuer's  libel  can  be  substantiated,  resolves  into  this, — to  con- 
stitute the  right  of  one  of  the  successors  of  a  defunct  to  a  rate- 
able share  of  a  particular  fund,  said  to  have  been  wrongously 
intromitted  with,  or  appropriated  by  others  of  the  next  of  kin, 
to  the  exclusion  and  prejudice  of  the  pursuer.  The  Loid  Ordi- 
nary is  unable  to  conceive  any  ground,  in  law  or  in  form,  on  which 
•uch  an  action  of  aocounting  and  payment  can  be  objected  to.*' 


The  defender  reclaimed,  and  argued — 
If  the  pursuer  sues  as  beneficially  interested  in  the  executry, 
she  must  sue  the  executors ;  for  a  beneficiary  cannot  sue  the 
debtors  to  the  estate  directly.  She  may  pursue  as  executor, 
but  the  summons  is  not  libelled  as  executor ;  and  she  is  only  one 
of  three  executors.  The  office  of  executor  being  one  and  indi- 
visible, one  out  of  several  is  not  entitled  to  sue  against  a  stranger 
debtor;  Stair,  p.  591;  Inglis,  M.  16,115.  Where  any  of  the 
executors  refuse  to  concur,  the  remedy  is,  to  sue  the  executors 
to  recover,  or  to  institute  a  process  to  have  them  ordained  to 
concur;  or  by  a  process  in  the  Commissary  Court  to  have  them 
excluded ;  Young,  M.  3380.  In  the  case  of  Rogerson,  1 1  Shnw, 
p.  569,  some  of  the  executors,  pursuers,  were  divested  during  the 
progress  of  the  cause  by  disposition  omnium  bonorum  ;  but  the 
whole  were  originally  parties  to  the  suit,  and  the  remaining 
four  were  allowed  to  proceed.  The  defender  is  a  co-executor ; 
but  he  is  a  debtor  to  the  deceased,  and  i*  in  so  far  a  stranger. 
This  is  not  an  accounting,  as  the  Lord  Ordinary  assumes,  be- 
tween two  co-executors,  when  all  other  parties  have  been  satis- 
fied. The  defender  here  is  entitled  to  a  proper  discharge ;  and 
this  the  pursuer  could  not  grant,  being  only  one  of  several  exe- 
cutors.  No  doubt,  when  a  debt  has  been  constituted  by  de- 
cree at  the  instance  of  all  the  executors,  each  is  efititled  to 
recover  and  discbarge  his  own  share.  In  the  case  of  Mactargaf , 
12rh  May  1829,  two  co-executors  raised  a  multiplepoinding 
in  name  of  the  debtor,  and  called  all  the  executors,  and  in  this 
way  obtained  decree  for  their  share. 

Answered — 
The  general  rule  does  not  spply  here ;  for  in  order  to  meet  the 
difficulty,  it  is  set  forth  in  the  summons  that  the  debt  is  due  by 
one  of  the  co-executors,  and  that  the  other  refuses  to  eoncur. 
The  conclusion  also  of  the  summons  is  restricted  to  one-fourth 
share  of  the  debt.  The  only  ground  of  objection  stated  is,  that 
the  defender  may  be  liable  in  second  payment  to  other  parties  ; 
but  of  that  there  is  no  risk,  as  only  one-fourth  is  sued  for,  and 
the  defender  can't  say  that  any  other  party  has  claims  upon  the 
executry ;  Stair,  III.  8,  §  59.  In  the  case  of  Inglis,  M.  16,115, 
the  payment  was  found  not  legal,  only  in  so  far  as  it  exceeded  the 
proper  share  of  the  executor.  The  remedies  proposed  involve 
a  multiplication  of  litigation,  and  are  unsuited  to  the  forms  of 
modem  pleading. 

Lord  Medwyn — The  general  rule  is,  that  the  executors  mu»t 
pursue  the  creditors  to  the  estate,  and  that  legatees  cannot. 
But  if  the  executors,  thinking  the  claim  unjust,  or  if  acting 
capriciously  they  should  refuse  to  concur,  Stair  mentions  a 
remedy  adopted  in  the  case  of  Toung,  where  he  was  secluded 
from  office,  and  the  other  executors  allowed  to  ^o  on.  Here 
one  of  the  executors  raises  an  action,  libelling  the  refusal  of  an- 
other to  concur  against  the  third,  who  is  the  debtor,  and  who 
cannot  be  expected  to  concur.  It  is  stared  in  the  suroroona 
that  the  sister  refu«ed  to  concur ;  perhaps  it  would  have  b«ea 
better  to  have  called  upon  her  to  concur,  or  to  state  the  cause 
of  her  refusal  by  protest.  I  do  not  lay  much  stress  upon  the 
case  of  a  voluntary  payment  to  an  individual  executor.  In  the 
case  of  Rogerson,  two  out  of  six  executors  having  been  divested 
by  disposition  omMtwii  bonorum,  the  remaining  four  were  allowed 
to  carry  on  the  suit  to  the  extent  of  their  own  shares ;  and  it  is 
of  no  consequence  that  the  process  was  originally  in  the  names 
of  the  whole.  In  Mactargat,  the  executor  raised  a  multiple- 
poinding, and  brought  all  into  the  field ;  but  the  action  was 
held  relevant  for  recovering  his  own  share.  I  am  therefore 
of  opinion  with  the  Lord  Ordinary,  that  the  instance  is  good, 
and  that  the  discharge  would  be  good. 

Lord  Monereiff. — I  am  also  clear  for  sustaining  the  interlo- 
cutor. This  is  a  special  case,  and  not  that  of  a  stranger  debtor. 
In  Hope's  Practics  there  occur  some  important  observations  which 
I  shall  read — (reads  p.  147,  and  p.  180).  Charlotte  Bryson  ia 
set  forth  in  the  libel  as  refusing  to  concur ;  and  it  is  not  averred 
that  there  are  debts  of  the  executry  for  which  this  money  may 
be  re(;^uired.  The  case  of  Mactargat  is  explicit,  and  is  an  ex- 
press judgment  on  the  very  point. 

Lord  Meadowbanh  concurred. 

Lord  Justice-  Clerk  absent. 

The  Court  adhered. 


_i 
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Lord  Ordmary^  Cuninghame — Act,  O.  G.  Bell ;  William* 
and  Robert  Rbind,  W.S.,  Agents, — AU,  MonteUh;  Alex- 
toder  HaniltoD,  W.S.,  AgetU F.  Clerk L^-W-J 


25th  November  1841. 

FutsT  DiviiiiON (H.  B.) 

No.  21. — Miss  Mary  Cowib  and  Othehs,  (Lotties 
Tru8tees)y  Pursuers,  v.  George  Duncan,  Defender, 
— Et  i  contrcu 

Sale — Misrepresentation — Sub-lease — Reparation — Damages-^ 

Tie  teller  of  a  lease  found  liable  in  damages  to  the  purchaser 

for  concealing  the  existence  of  a  written  sub- lease  which  he 

had  previously  granted  of  part  of  the  lands,  though  that  sub' 

lease  was  defeasible  at  the  pleasure  of  the  landlord. 

James  Lovie,  tenant  of  the  farm  of  Fortree  of  Essle- 
mont,  on  the  9th  March  1838,  entered  into  a  minute 
of  sale  with  George  Duncan,  in  which  he  acknowledged 
to  have  sold  to  Duncan  his  lease  of  the  farm,  and  *<  all 
right  and  title  which  I  and  my  heirs  have  to  the  pos-> 
session  and  occupation"  thereof,  **  with  the  houses  and 
pertinents,^  —  *^  with  the  whole  stocking  and  other 
effects  of  every  description  at  present  thereon,  includ- 
ing cattle,  horses,  and  farming  utensils,  turnips  and 
fodder."  He  further  engaged  **to  prepare  the  land 
for  the  ensuing  crop  1 838,  and  to  afford  grain  and  grass 
seeds,  and  to  sow  the  same  at  my  own  expense,  and 
to  conduct  the  whole  necessary  farming  operations  un- 
til Whitsunday  next,  in  case  the  said  George  Duncan 
shall  not  have  taken  up  his  residence  on  the  farm  before 
that  time."  Duncan,  on  his  part,  engaged,  besides 
relievlDg  Lovie  of  all  prestations  under  the  lease,  to 
pay  to  him  the  sum  of  £560  at  Whitsunday  1838,  with 
interest  till  payment,  and  penalty  in  case  of  failure. 

Duncan  entered  into  possession,  and  paid  £260  of 
the  price  at  the  stipulated  term,  but  he  refused  to  make 
any  further  payment  till  compensated  for  certain  articles 
of  furniture  which  he  alleged  to  have  been  removed 
from  the  farm  contrary  to  agreement,  and  also  for  the 
damage  which  he  sustained  by  a  part  of  the  farm,  ex- 
tending to  about  eighteen  acres,  being  withheld  from 
him  by  a  crofter  of  the  name  of  Rainnie,  to  whom  Lovie 
had,  in  1833,  granted  a  written  sub-lease  at  a  rent  of 
£4.  lOs.  Lovie's  trustees  denied  that  any  furniture 
had  been  improperly  removed,  and  alleged,  that  when 
the  minute  of  sale  was  entered  into,  Duncan  was  per- 
fectly aware  of  Rainnie's  possession,  and  understood 
that  no  deduction  was  to  be  made  on  account  of  it  from 
the  stipulated  price.  After  Lovie's  death  counter  ac- 
tions were  raised, — ^the  one  by  his  trustees,  concluding 
for  payment  of  the  balance  of  the  price, — and  the  other 
by  Duncan,  concluding  for  payment  of  £124,  <<  being 
the  difference  of  value  for  nine  years'  rent  between  the 
actual  worth  of  the  subjects  sublet,  and  the  elusory 
rent  of  £4.  10s.,"  and  also  for  payment  of  £17.  3.  6., 
being  the  value  of  the  articles  removed  improperly  from 
the  farm. 

A  proof  was  led,  in  which  one  orDuncan's  witnesses 
deponed,  that  he  had  visited  the  farm  at  Duncan's  re- 
quest, for  the  purpose  of  inspecting  it  pre>uou&-to  the 
purchase  of  the  lease ;  that  Lovie,  in  pointing  out  the 
bonndariesy  incMed  Rainnie's  croft  in  the  farm,  and 
said  that  "  Rainnie  was  a  tenant  at  will,  and  had  no 
lease,^  but  was  a  useful  man  about  the  farm ;  that  to 
the  best  of  his  recollection,  the  price  which  Lovie  asked 
for  the  farm  was  £600.*-*Joho  Duncan  (the  party's 


brother)  deponed,  that  he  was  present  at  the  inspection 
of  the  farm  with  the  previous  witness ;  that  Lovie  "  in- 
cluded Rainnie's  croft  within  the  boundaries  of  the 
farm,"  and  said  that  Rainnie  ''  was  merely  a  tenant  of 
will,  and  that  my  brother  could  remove  him  whenever 
he  liked,"  and  that  "  Rainnie  had  no  lease :"  That 
Lovie  also  said,  that  <<  my  brother  would  find  Rainnie 
a  very  useful  man  about  the  farm  ;"  and  *^  at  this  time 
asked  £600  for  the  lease." — Duncan's  witnesses  valued 
the  rent  of  Rainnie's  possession  from  15s.  to  20s.  per 
acre,  but  other  witnesses  thought  the  actual  rent  enough. 
— Mr  Brebner,  factor  on  the  estate,  deponed,  that  Lovie 
had  no  power  to  subset,  but  that  he,  on  the  proprietor'^ 
behalf,  had  consented  to  the  subset  to  Duncan ;  that 
the  minute  of  sale  was'^ade  out  under  his  direction ; 
that  to  the  best  of  his  recollection,  Lovie  never  men- 
tioned to  him  that  he  had  sublet  any.  part  of  the  farm ; 
that  he  was  confident  he  never  mentioned  that  any  part 
of  it  was  let  on  a  written  sub-lease,  otherwise  he  would 
have  caused  notice  to  be  taken  of  it  in  the  minute  of 
sale ;  that  a  summons  of  removing  was  prepared  by 
htm,  and  executed  against  Lovie,  in  order  to  give 
Duncan  a  free  entrance  to  the  farm,  and  that  this  sum- 
mons was  meant  to  extend  to  the  whole  farm  of  Fortree ; 
that  Lovie  never  applied  for  leave  to  sublet  Rainnie's 
croft ;  and  that  if  leave  had  been  asked,  he  does  not 
think  he  would  have  given  it. — William  Rainnie,  the 
crofter,  deponed,  "  I  consider  the  rent  I  pay  a  sufficient 
rent."  **  I  have  paid  my  rent  to  Mr  Duncan  since  he 
became  tenant  of  Fortree :"  *'  He  never  asked  me  to 
remove."  *'  Since  Whitsunday  last,  Mr  Duncan  de- 
sired me  to  ask  £40  for  the  croft."  "  I  asked  £40, 
but  Mr  Duncan  did  not  offer  me  that  sum."  "  I  would 
give  up  my  croft  for  £20,"—"  I  mean  the  £20  for  the 
ground  alone,  exclusive  of  the  value  of  the  houses  and 
dung."  "  Mr  Duncan  bade  me  seek  for  the  croft ;  and 
I  said,  What  will  I  seek?  Will  I  seek  £20?"  Mr  Dun- 
can  said,  "  I  might  ask  more  than  that,  as  he  would 
give  me  more  than  that." 

Lovie's  trustees  pleaded — 1.  The  defender  having 
purchased  the  lease  in  the  full  knowledge  of  the  exis- 
tence of  the  sub-tack,  cannot  pretend  afterwards  to 
retain  any  part  of  the  purchase  price  on  the  ground  of 
not  having  obtained  possession  of  the  whole  subjects 
sold.  2.  It  was  the  duty  of  the  defender,  in  purchasing 
the  lease,  to  inform  himself  as  to  the  state  of  the  pos- 
session ;  and,  without  an  averment  of  fraud  and  decep- 
tion on  the  part  of  Lovie,  no  ground  of  damages  on  his 
part  would  exist.  3.  The  defender  having  brought 
forward  no  objection  during  Lovie's  lifetime,  but,  on 
the  contrary,  made  payment,  without  objection,  of  a 
large  part  of  the  purchase  price,  and  promised  payment 
of  the  rest,  cannot  now  retain  any  part  of  the  balance 
on  the  ground  of  not  having  got  possession  of  aU  he 
bargained  for.  4.  The  claim  of  dednetion  for  artides 
removed  is  unfounded,  in  respect  the  defender  got  de- 
livery of  all  the  articles  sold  to  him,  received  the  ar- 
ticles without  objection,  and  only  brought  forward  his 
claim  of  deduction  about  six  months  thereafter. 

Duncan  pleaded — 1.  The  sale  of  a  lease  implies,  at 
common  law,  warrandice  from  fact  and  deed.  2.  In 
the  circumstances  of  the  case,  the  deceased  James 
Lovie  was  bound  to  place  the  defender  in  the  full  right 
of  the  lease  sold  to  him,  in  the  same  manner  and  to  the 
same  effect  as  he  (Lovie)  held  the  same  from  the  land- 
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lord ;  and  the  pursuers  are  still  bound  to  do  so  before 
exacting  payment  of  the  stipulated  price;  or  failing 
this,  they  are  bound  to  give  a  deduction  from  the  price, 
so  ift  to  indemnify  the  defender  from  the  loss  he  sus- 
tains by  part  of  the  subjects  contained  in  the  lease 
being  under  a  sub-lease  to  the  foresaid  William  Rainnie 
for  the  remaining  years  of  the  principal  tack.  3.. In 
the  circumstances  of  this  case,  the  foresaid  sub-lease, 
granted  for  the  whole  period  of  the  principal  lease, 
having  been  fraudulently  concealed  from  the  defender 
at  the  time  that  he  purchased  the  principal  lease  from 
the  said  James  Lovie,  he  is  entitled  to  retain  the  price 
to  the  extent  of  the  damage  occasioned  through  such 
fraud.  4.  In  the  case  of  moveable  property,  a  pur- 
chaser is  not  bound  to  pay  for  articles  sold  to  him,  but 
not  delivered. 

The  Lord  Ordinary  decided  in  favour  of  Lovie's 
trustees  in  both  actions.  His  Lordship's  note  in  the 
action  in  which  Duncan  was  pursuer,  is  as  follows : 

'*  The  grounds  on  which  the  Lord  Ordinary,  after  again  con- 
sidering this  case,  continues  to  think  the  claim  of  Duncan  is 
not  well  founded,  either  in  law  or  in  aubstaiitial  justice,  are 
these : — 

"  Ist,  Tt  is  proved  by  witnesses  on  both  sides,  that  Duncan, 
before  concluding  his  agreement  with  the  deceased  James  Lovie, 
knew  that  William  Rainnie  was  possessing  a  croft.  Two  wit- 
nesses swear  that  Lovie  told  Duncan  that  Rainnie  was  a  tenant 
at  will ;  but  that  communing  was  confessedly  some  days  before 
the  final  conclusion  of  the  bargain,  and  at  a  time  when  Lovia 
w^as  asking  £600  for  an  assignment  of  the  lease.  It  was  sub* 
sequent  to  that  period  that  Duncan  concluded  a  bargain  with 
Lovie  for  a  transfer  of  the  lease  at  the  diminished  price  of  £560, 
which  diminished  price  may  have  been  struck  in  consequence  of 
the  set  of  Rainnie's  croft. 

*'  2d,  In  the  mi&sive  that  passed  between  Lovie  and  Duncan, 
no  notice  was  taken  of  Rainnie's  croft ;  and  no  stipulation  was 
made  for  Rainnie's  removal,  though  the  purchaser  then  knew 
that  he  possessed  a  croft.  On  the  contrary,  other  stipulations 
were  made  which  show  that  Rainnie  was  to  retain  bis  posses- 
sion. Thus.  It  was  provided  that  Lovie  was  to  prepare  the 
whole  land  for  the  ensuing  crop,  which  the  purchaser  was  to 
possess,  and  to  sow  it  out  at  his  own  expense,  &c. ;  but  Dun- 
can saw  that  no  such  preparation  wag  made  of  Rainnie^s  croft. 
Notwithstanding  which  Duncan  accepted  of  and  entered  into 
possession  without  any  complaint  made  at  the  time  (Whitsun- 
day 1838)  that  be  had  not  got  such  possession  as  Lovie  him- 
telf  previously  enjoyed,  and  bad  agreed  to  give  over  to  Duncan. 

'*  3(/.  It  is  established  by  the  testimony  of  Mr  Brebner,  that 
be  got  from  Lovie  and  Duncan  jointly,  soon  after  the  transac- 
tion was  concluded,  in  the  spring  of  1838,  a  note  of  the  crofters, 
against  whom  a  summons  of  removing  should  be  served  at  the 
landloid's  instance,  in  order  to  clear  the  possession  for  Duncan** 
entry  prior  to  Whitsunday  1838.  That  writ  is  produced  (No. 
28  of  process) ;  and  while  it  contained  a  conclusion  for  removing 
Lovie  himself  and  Alexander  Milne  and  James  Marr,  it  did  not 
include  the  crofter  William  Rainnie.  Though  Mr  Brebner  did 
not  know  the  reason  for  this  omission,  it  shows  plainly  that  both 
Duncan  and  Lovie  bad  previously  agreed  that  Rainnie  should 
not  be  removed. 

**  4/A,  There  is  no  evidence  that  there  was  any  objection 
made  by  Duncan  to  the  sublet  of  Rainnie's  small  croft  till  after 
Lovie,  the  person  who  could  best  explain  the  transaction,  was 
dead.  But  the  Lord  Ordinary  holds  that  it  was  then  too  late 
for  the  pursuer  to  object,  and  to  retain  possession  of  the  sub- 
jects which  had  been  given  and  accepted  of  by  him  at  Whitsun- 
day 1838,  in  the  same  manner  as  Lovie  previously  held  posses- 
sion. It  must  be  presumed  that  Duncan,  on  taking  possession 
at  Whitsunday  1838,  knew  well  by  that  time  on  what  terms 
Rainnie  was  actually  possessing  his  croft,  as  he  did  not  get  the 
natural  posscdsion  of  that  part  of  the  lands.  Notwithstanding 
which  the  pursuer  contentedly  took  such  possession  as  was 
then  given  him,  without  protest  or  objection  of  any  sort.     Pos- 


sibly be  might  have  thrown  up  the  bargain  if  be  labonred  under 
any  mistake  as  to  Rainnie's  croft.  But  he  wade  no  objection 
when  Lovie  was  alive.  On  the  contrary,  he  took  payment  of 
one  or  more  terms'  rent  from  Rainnie,  and  thus  led  that  indi- 
vidual, as  lung  as  he  lived,  to  suppose  that  the  purchaser  ac- 
knowledged the  transaction  to  have  been  of  the  same  nature 
and  import  as  Lovie  understood  it.  The  advancement  of  such 
a  claim  after  Lovie's  death,  is  sufficient  of  itself  to  raise  an  in- 
ference against  the  pursuer's  claim. 

"  Lastly,  On  the  proof  as  it  stands,  the  Lord  Ordinary  is  of 
opinion  that  the  evidence,  when  fairly  weighed,  does  not  show 
that  the  pursuer  suffers  any  real  loss  or  damage  by  the  sublet 
of  this  trifling  croft.  Two  apparently  respectable  and  extensive 
farmers  swear,  that  the  rent  paid  is  the  full  value  of  the  crofr, 
and  that  only  five  acres  are  really  worth  retention  by  the  sub- 
tenant ;  and  although  the  pursuer  has  certainly  called  various 
witnesses,  who  put  a  higher  valuation  on  the  subject,  yet  the 
testimony  of  Alexander  Rainnie  and  William  Rainnie  (wit- 
nesses whose  views  should  rather  be  in  favour  of  than  against 
their  surviving  landlord),  goes  far  to  throw  great  discredit  on 
the  whole  claim,  pleas,  and  statements  of  the  pursuer.  At  all 
events,  even  if  the  proof  as  to  damage  were  nearly  balanced, 
the  Lord  Ordinary  conceives  that  the  facts  deponed  to  by  the 
Rainnies  ought,  cateris  paribus,  to  turn  the  scale  in  favour  of 
Lovie's  heirs." 

Duncan  reclaimed.     At  advising, 

Lord  President T  have  not  a  favourable  opinion  of  Dun- 
can's claim.  I  don't  say  I  agree  with  every  thing  contained  in 
the  interlocutor  and  note  of  the  Lord  Ordinary;  but  if  the 
claim  is  to  be  sustained,  it  must  be  to  a  very  limited  extent. 
In  the  first  place,  it  is  clearly  proved  by  the  oarh  of  Rainnie, 
that  he  did  not  put  a  higher  value  on  his  sub-lease  than  £20 ; 
and  I  see  very  good  evidence,  as  far  as  Rainnie's  testimony 
affords  it,  that  he  was  prompted  and  advised  to  ask  a  larger 
sum.  He  says  to  Duncan,  **  what  will  I  seek  ?  Will  I  seek 
£20?"  Duncan's  answer  is,  that  he  might  a&k  more,  as  be 
would  give  more.  What  construction  can  be  put  on  this  con- 
versation but  this,  that  Duncan  wanted  to  enhance  the  value  of 
the  damages,  and  show  that  he  was  claiming  no  more  in  faia 
action  than  he  was  entitled  to  receive.  It  is  said  that  Rainnie's 
sub-lease  is  useless,  because  not  sanctioned  by  the  landlord. 
Certainly  this  sanction  has  not  been  given,  and  it  does  not  ap- 
pear that  Duncan  has  ever  made  any  application  to  the  landlord  on 
the  subject.  Possibly,  if  be  were  to  apply,  the  landlord  would 
put  an  end  to  the  question  at  once.  The  claim  is  undoubtedly 
made  in  circumstances  not  calling  for  any  favour,  though  the 
concealment  of  the  written  sub-lease  by  the  other  party,  is  far 
from  creditable.  On  the  whole,  if  damages  must  be  awarded, 
I  am  clear  that  their  amount  ought  not  to  exceed  £20,  and  that 
we  ought  not  to  give  any  expenses. 

Lord  Gillies, — I  have  arrived  at  the  tame  conclusion,  and  on 
similar  grounds.  I  cannot  refuse  credit  to  the  two  witnesses 
who  deponed  that  Lovie  said  there  was  no  regular  lease,  and 
therefore,  I  think  that  some  damages  must  be  awarded.  But 
then  the  sub-lease  is  in  this  curious  situation.  Mr  Brebner, 
the  factor,  depones  that  Lovie  had  no  power  to  subset  without 
the  landlord's  consent.  The  landlord,  therefore,  can  put  an 
end  to  Rainnie's  possession  at  once,  aru]  the  sub-lease  would  go 
for  nothing.  What  Lovie  said  was  thus  true  in  law,  but  not 
true  morally.  There  was,  strictly  speaking,  no  sub-lease ;  and 
Mr  Brebner  says  he  is  confident,  if  leave  to  grant  a  sub-1eas<i 
had  been  asked,  it  would  not  have  been  given.  It  may  there- 
fore be  said,  that  as  Duncan,  by  applying  to  the  landlord,  might 
in  all  probability  get  Rainnie  removed,  be  has  not  sustained 
any  injury.  Still,  however,  there  was  a  misrepresentation;  for 
it  is  sworn  that  Lovie  said  there  was  no  written  lease.  On 
the  other  hand,  the  conduct  of  Duncan,  in  endeavouring  to  en- 
hance the  amount  of  his  loss  by  urging  Rainnie  to  ask  a  larger 
sum  for  it  than  Rainnie  thought  it  worth,  is  most  reprehensible. 
I  am  satisfied,  therefore,  that  we  must  alter  the  interlocutor, 
and  find  some  damages  due;  but  we  ought  to  restrict  them  to 
the  smallest  possible  amount.  They  ought  not  to  exceed  £20. 
Witnesses  have  been  brought  to  put  a  much  higher  value  on 
the  damage:  but  it  is  ridiculous  to  value  such  land  as  Rainnie's, 
consisting  chiefly  of  Aberdeenshire  moss^  at- 208.  per  acre. 
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Lord  Mackenzie, — 1  am  of  the  same  opinion.     I  do  not  see 
how  we  can  disregard  the  evidence  which  goes  to  show  that 
Lorie  made  a  statement  not  consistent  with  truth,  viz.,  that 
Rainnie  had  no  sub-lease,  and  only  possessed  during  pleasure. 
The  sub-lease  thus  said  not  to  exist,  had  been  written  for  a 
considerable  time  before.     But  unless  we  disbelieve  that  the 
false  statement  was  made,  we  must  award  some  amount  of  da- 
mages.    I  cannot  agree  with  the  Lord  Ordinary  in  presuming 
that  the  falsehood,  if  made,  had  been  confessed  and  retracted 
before  the  minute  of  sale  was  concluded.     This  is  not  proved, 
and  cannot,  in  the  absence  of  proof,  be  presumed.     That  being 
the  case,  a  wrong  has  been  committed,  and  there  must,  to  the 
exrent  of  the  injury  sustained  by  it,  be  a  good  claim  of  da- 
mages.    It  is  objected  to  the  action,  that  it  amounts  to  the 
plea  qmamti  minoris,      I  don't  see  this.     For  the  action  evi- 
dently  proceeds  on  the  warrandice  in  the  sale,  and  the  seller 
under  it  is  bound  to  deliver  the  subject  unencumbered,  in  the 
same  way  as  a  borrower  is  bound  to  purge  an  encumbrance  in 
the  case  of  granting  an  heritable  bond.     I  am  clear  there  is  no 
incompetency  in  the  action  as  a  claim  of  damages  founded  on 
the  warrandice.     But  there  are  other  points  to  be  considered. 
The  firet  is,  whether  any  damage  has  been  sustained  at  all ;  and 
the  second,  whether,  if  damage  has  been  sustained,  there  is  not  a 
good  defence  on  (he  ground  of  personal  exception.     The  odd 
manner  in  which  Duncan  has  proceeded  almost  amounts  to 
this.     The  sub-tenant  does  not  put  any  high  value  on  his  pos- 
session.    He  says  the  rent  is  a  fair  rent.     He  is  not  very  re- 
luctant to  quit ;  but  Duncan  goes  to  him  and  asks  him  to  put 
a  larger  value  on  the  sub-lease ; — in  other  words,  does  every 
thing  he  can  to  induce  him  to  stay,  and  so  keep  up  the  injury 
of  which  he  complains.     If  in  this  way  he  really  caused  the 
injury,  there  can  be  no  doubt  that  he  .lies  open  to  a  personal 
exception.     I  don't  see,  however,  this  is  the  case  ;  for  though 
the  tenant  puts  little  value  on  his  croft,  it  is  pretty  obvious 
that  he  will  not  be  disposed  to  quit  it  for  nothing.     Some  small 
sam  of  damages  must  therefore  be  given.     Twenty  pounds  are 
certainly  the  outside  of  it.     I  would  rather  say  less.     It  is  plain 
that  the  sab-lease  is  bad,  and  it  is  said  that  there  is  no  damage 
sustained  in  consequence  of  it,  as  the  landlord  may  put  an  end  to 
It  at  pleasure.     No  doubt  he  may ;  but  he  is  not  bound  to  put 
an  end  to  it ;  and  we  don't  know  that  he  will,  as  he  has  not 
done  it.     Mr  Duncan  is  not  able  to  do  it  of  himself,  and  there- 
fore something  must  be  given  to  him  in  name  of  damages;  but 
the  amount  ought  to  be  a  minimum. 

Lord  Fullerton — I  am  ytry  much  of  the  same  opinion.  It 
seems  impossible  to  get  over  the  evidence  which  goes  to  prove 
that  Lovie  asserted  there  was  no  sub-lease ;  and  I  see  no 
ground  for  the  presumption  adverted  to  by  the  Lord  Ordinary. 
The  only  question  then  is,  the  amount  of  the  damages.  On 
tbu  bead  there  is  a  good  deal  of  contradictory  evidence, — some 
of  the  witnesses  saying  that  the  rent  paid  is  far  below  the  true 
value,  and  others,  that  it  is  quile  enough.  The  most  decisive 
evidence  is  that  of  the  tenant  himself,  who  is  willing  to  take 
£20.  The  probability  is  that  the  value  is  less,  but  it  certainly 
cannot  exceed  it. 

The  Court  pronounced  the  following  interlocutor : 

*'  Alter  the  interlocutors  complained  of:  Find  the  said  George 
Duncan  entitled  to  the  snm  of  £20  Sterling  of  damsges,  in  re- 
spect of  the  sab-lease  of  Rainnie's  croft ;  and  decern  against  the 
said  George  Duncan,  in  terms  of  the  conclusions  of  the  libel 
against  him  at  the  instance  of  the  trustees  and  executors  of 
James  Lovie,  under  deduction  of  the  said  sum  of  £20 :  Find 
DO  expenses  due  to  either  party,  and  decern." 

Lord  Ordinary,  Cuninghame. — For  Reclaimer,  Dean  of  Fa- 
culty (Wood),  Inglis;  Handy^ide  and  Wilson,  W.S.,  Agents, 
— For  Respondent,  Solicitor- General  (M'Neill),  Moir  ;  Inglis 
and  Donald,  W.S.,  Agents F.  Ckrk fH.B.] 
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First  Division (H.  B.) 

No.   22 James   Henry   Houston's   Executors, 

Pursuersy  v,  James  Duncan  (Scaugall  and  Com* 
pam/s  Trustee),  Defender, 

Bankrupt — Dividend — Trustee,  Liability  of — Held  thai  no  part 
of  the  expenses  incurred  by  the  trustee  and  the  general  body  of 
creditors  in  unsuccessfully  litigating  a  claim,  can  be  charged  or 
allocated  so  as  to  affect  that  claim  ;  and  that  the  trustee,  having 
once  had  sufficient  funds  to  answer  the  claim,  is  liable,  first  as 
trustee,  and  then  if  necessary  personally,  for  its  amount. 

The  estates  of  Richard  Scougall  and  Company  were 
sequestrated  on  17th  November  1814,  and  Boyd  Dun- 
lop,  merchant  in  Glasgow,  was  appointed  trustee.  The 
bankrupts  had  had  large  dealings  with  the  house  of 
Fraser,  Houston  and  Company;  and  in  August  1815, 
the  executors  of  James  Henry  Houston,  who  at  the 
time  of  his  death  was  sole  partner  of  that  house,  inti- 
mated to  the  trustee  that  their  claim  against  the  bank- 
rupt estate  amounted  to  £23,497.  14.  2.,  independently 
of  some  claims  of  relief.     The  intimation  was  entered 
in  the  sederunt-book,  but  the  trustee  refused  to  admit 
the  claim,  because  it  was  believed  that  certain  assign- 
ments of  cargoes  which  the  claimants  had  received 
from  Scougall  and  Company,  shortly  before  the  bank- 
rupty,  were  reducible  under  the  Act  1696,  and  if  reduced, 
would  throw  the  balance  the  other  way.    In  November 
1816,  the  claimants  presented  a  petition  to  the  Court, 
praying  that  the  trustee  should  be  ordained  to  rank 
their  claim.     On  the  other  hand,  the  trustee,  under  the 
authority  of  the  creditors,  commenced  proceedings  for 
the  reduction  of  the  assignments.   Accordingly,  a  pro- 
tracted litigation  took  place,  both  in  the  Court  of  Ses- 
sion, where  the  question  of  undue  preference  required 
to  be  tried,  and  also  in  the  Court  of  Chancery  in  Eng- 
land, where  the  proceeds  of  the  cargoes  assigned  were 
payable.     In  the  latter  Court  a  remit  was  made,  with 
consent  of  parties,  to  one  of  the  Masters  of  Chancery, 
who  reported,  that  the  amount  appearing  due  to  Hous- 
ton's executors  amounted  to  £21,940.  14.  1.     In  the 
Court  of  Session,  judgment  was  given  against  the  trus- 
tee, and  this  judgment  was  affirmed  on  appeal.     In 
November  1815,  and  in  September  1816,  two  dividends, 
each  of  8d.  per  pound,  was  paid  from  the  sequestrated 
estate.    Neither  of  them  was  paid  to  Houston's  execu- 
tors, but  the  amount  which  the  dividends  would  have 
produced  on  their  claim,  was  entered  in  the  sederunt- 
book  on  the  footing  of  its  being  a  disputed  claim. 

Boyd  Dunlop,  the  trustee,  having  died,  was  succeed- 
ed in  his  office,  in  April  1823,  by  James  Duncan, 
Dunlop  was  greatly  indebted  to  the  estate  at  the  time 
of  his  death ;  but  as  he  bad  previously  become  bank- 
rupt, the  amount  could  not  be  recovered.  Action  was 
afterwards  raised  against  his  cautioners  (Houston's 
executors  sisting  themselves  as  parties),  but  the  cau- 
tioners were  assoilzied,  on  the  ground  that  the  loss 
sustained  was  to  be  ascribed  to  the  negligence  of  the 
creditors,  who  had  failed  duly  to  superintend  the  trus- 
tee's conduct.  Subsequent  to  the  appointment  of  James 
Duncan  as  trustee,  funds  had  been  recovered  to  the 
estate  to  the  amount  of  above  £4300 ;  but,  after  paying 
£2300  of  dividends  on  admitted  claims,  and  expenses 
consisting  chiefly  of  those  which  had  been  incurred  in 
the  unsuccessful  litigations  with  Houston's  executors, 
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the  sum  recovered  was  so  much  reduced  as  to  leave  in 
the  trustee's  hands  a  balance  of  only  £200. 

In  these  circumstances  Houston's  executors  brought 
the  present  action  against  James  Duncan,  the  trustee, 
concluding  that  he  should  be  decerned  to  make  pay- 
ment to  them  of  the  two  dividends  of  8d.  per  pound 
efFeiring  to  their  claim  of  £20,337.  10.  10.,  with  legal 
interest  from  the  terms  at  which  the  same  were  de- 
clared payable,  or  at  least  that  he  should  be  decerned 
to  pay  to  account  of  their  claim, 

"  such  sum  as,  upon  a  just  and  fair  accounting,  shall  appear  to 
be  the  amount  of  the  funds  of  the  said  sequestrated  estate  real- 
ised by  the  said  defender,  but  without  deduction  therefrom 
of  the  expenses  disbursed  or  incurred  in  the  litigations  and 
other  proceed! r*gti  aforesaid,  taking  place  between  the  pursuers 
and  the  said  sequestrated  estate  and  the  trustee  thereon,  or  of 
any  other  charges  or  expenses  not  properly  falling  on  the  pur> 
suers ;  or  otherwise,  to  set  apart,  consign,  and  deposit  in  bank, 
the  said  sums  on  account,  and  for  behoof  of  the  pursuers,  as 
executors  foresaid,  that  the  same  may  be  drawn  by  them  in 
payment  of  their  just  and  true  claim  as  creditors  on  the  said  se- 
questrated estate." 

In  support  of  the  action  the  purmiers  pkaded — I. 
The  defender  having  personally  realised  funds  of  the 
sequestrated  estate  sufficient  to  pay  the  dividends  due 
on  the  claim  of  the  pursuers,  then  under  discussion, 
was  bound  to  perform  the  statutory  duty  of  depositing 
in  bank  a  sum  equal  .to  the  amount  of  these  dividends. 
In  order  to  meet  the  claim  if  sustained ;  and  having 
failed  to  perform  this  statutory  duty,  the  defender  is 
liable  to  make  good  the  amount  of  the  dividends  to  the 
pursuers.  2.  At  all  events,  the  defender,  as  trustee  in 
the  sequestration,  is  bound  to  account  for,  and  to  pay 
to  the  pursuers,  the  dividends  in  question,  out  of  the 
funds  of  the  estate  actually  realised  by  him,  so  far  as 
these  funds  will  go ;  and  in  this  accounting  he  is  not 
entitled  to  deduct,  as  in  a  question  with  the  pursuers, 
the  expenses  of  the  litigations  with  themselves.  The 
defender  was  not  entitled  to  appropriate  and  divert  the 
funds  of  the  estate  to  the  prejudice  of  the  pursuers,  by 
litigating  with  the  pursuers  for  the  benefit  of  the  other 
creditors ;  and,  as  in  a  question  with  the  pursuers,  he 
must  look  for  relief  of  those  expenses  to  the  creditors 
under  whose  instructions  he  acted.  3.  In  either  view, 
the  pursuers  are  entitled  to  make  good  the  dividends 
pursued  for,  by  effect  being  given  to  the  conclusions 
of  the  present  action,  or  one  or  other  of  them.  4.  The 
defender,  by  his  own  previous  proceedings  and  admis- 
sions, has  excluded  himself  from  objecting  to  the  amount 
of  the  debt  due  to  the  pursuers.  At  any  rate,  the 
pursuers  are  entitled  to  have  this  ascertained ;  and  in 
the  meantime,  to  have  an  order  on  the  defender  to  de- 
posit in  bank  the  amount  of  the  dividends  appertaining 
to  the  claim.  5.  The  pursuers  are  entitled  to  interest 
on  the  dividends  sued  for,  not  less  than  to  the  principal 
thereof;  and  are,  at  all  events,  entitled  to  bank  interest, 
such  as  would  have  accrued  had  the  dividends  been 
duly  deposited  in  bank,  until  the  time  when  they  fell 
to  be  paid,  and  to  legal  interest  thereafter. 

The  defender  pleaded — 1.  The  proceedings  referred 
to  having  been  carried  on  by  the  defender  under  the 
instructions  of  the  creditors,  they  ought  to  have  been 
called  as  parties  to  this  action.  2.  In  the  special  cir- 
cumstances of  this  case,  the  pursuers  are  barred  from 
making  any  such  claims  against  the  defender  as  those 
now  advanced  by  them.    3.  The  defender  being  bound 


to  obey  the  instructions  given  by  the  creditors  at  their 
general  meetings,  duly  called  in  terms  of  the  Statute, 
and  the  resolutions  of  which  were  not  complained  ofy 
but  allowed  to  become  final,  is  entitled  to  be  indemni- 
fied, out  of  the  funds  of  the  sequestrated  estate,  of  all 
expenses  incurred,  or  other  consequences  resulting  from 
such  resolutions.  4.  The  dividends  referred  to  by  the 
pursuers  ought  to  have  been  lodged  in  the  bank  by  Mr 
Dunlop,  and  allowed  to  remain  there  till  their  claims 
were  finally  disposed  of,  and  the  pursuers  ought  to 
have  seen  that  this  was  done ;  and  having,  in  conse- 
quence of  their  own  negligence  in  this  respect,  failed 
in  their  claim  against  Mr  Dunlop's  cautioners  for  these 
dividends,  their  claim  for  the  same  now  lies  exclusively 
against  Mr  Dunlop's  estate.  5.  The  claim  of  the  pur- 
suers has  not  yet  been  satisfactorily  adjusted  or  liqui- 
dated, and  till  this  shall  be  done,  no  claim  for  interest 
can  lie  at  their  instance. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

<*  24ih  June  1841 The  Lord  Ordinary  having  beard  the 

counsel  for  the  parties,  and  considered  the  process,  repels  the 
defences  :  Finds  that  the  two  dividends  effeiring  to  the  claim 
of  the  pursuers,  amount  to  £1355.  16.  8 :  Finds  that,  in  re- 
ference to  this  sum  due  to  the  pursuers,  no  part  of  the  funds 
expended  in  the  litigation  with  them  can  be  charged,  or  allo- 
cated so  as  to  affect  their  claim :  Finds  that,  if  this  principle 
be  acted  upon,  the  defender,  as  trustee,  has,  or  ought  Co  have, 
and  quoad  the  pursuers  must  be  dealt  with  as  atill  having,  a 
sufficiency  of  funds  to  answer  the  above  claim ;  and  that,  if  he 
has  not,  be  is  lisble  personally  to  make  it  up:  Therefore, 
finds  the  defender  liable,  first  as  trustee,  and  then,  if  neceaaary, 
personally,  for  the  foresaid  sum,  for  which  decerns ;  reserving 
to  the  parties  to  be  hereafter  beard  as  to  interest,  on  which 
point  they  have  not  yet  spoken,  and  reserving  to  the  defender 
any  recourse  which  he  may  have  against  all  or  any  of  the  cre- 
ditors: Finds  the  defender  liable  in  expenses:  Appoints  an 
account  thereof  to  be  given  in,  and  when  lodged,  retnits  to 
the  auditor  to  tax  the  same,  and  to  report. 

'*  JVote It  is  unnecessary  to  decide  as  to  the  conclusion  for 

setting  aside  a  sum  to  meet  the  pursuers*  claim  ;  because,  if  the 
pursuers  be  right  in  their  demand  to  have  the  expenses  of  the 
litigation  %vith  them  struck,  in  so  far  as  they  are  concerned,  out 
of  the  accounts,  enough  will  be  still  in  the  trustee's  hands,  or 
must  be  in  law  held  to  be  so,  to  satisfy  their  debt. 

*'  Now,  the  Lord  Ordinary  thinks  that,  in  dealing  with  the 
pursuers,  no  part  of  the  £2000,  or  whatever  the  sum  may  be 
that  was  spent  in  litigating  unsuccessfully  with  them,  can  be 
charged  or  allocated,  so  as  to  diminish  the  sum  otherwise  due 
to  them.  It  is  as  firmly  fixed  as  any  point  can  be,  by  positive 
and  repeated  decisions,  that  a  creditor  who  has  been  successful 
in  a  law-suit  with  other  creditors,  U  not  to  have  any  of  the 
costs  laid  on  his  dividend,  or  on  the  fund  out  of  which  this 
dividend  is  to  be  paid.  If  such  costs  have  been  charged  against 
the  general  fund,  then,  quoad  him,  this  charge  mast  be  cor- 
rected, and  he  must  be  dealt  with  as  if  the  money  waa  still  io 
hand. 

*'  The  defender's  plea,  that  be  spent  that  money  under  the 
directions  of  the  creditors,  whose  resolutions  were  not  com- 
plained of,  will  not  do.  For,  1st,  The  creditors  ^uf  no/,  tn  point 
of/oct,  give  any  direction  which  the  trustee  ought  to  have  hehl 
as  ordaining  him  to  infringe  the  legal  right  of  the  opposing  cre- 
ditor. They  merely  told  him  to  proceed  with  the  litigation. 
But  this  could  only  have  reference  to  the  funds  liable  to  defray 
the  cost  of  that  litigation ;  i.  e.  such  funds  as  remained  after 
satisfying  the  pursuers'  claim.  Their  order  to  go  on  did  not 
surely  imply  that  the  trustee  was  to  go  on  at  another  man's  ex- 
pense, id.  The  creditors  could  not  lawfully  give  any  such 
order.  No  creditors  can  lawfully  direct  a  trustee  to  violate  one 
of  the  clear  and  positive  directions  of  the  Statute  ;  the  30th 
section  expressly  ordains  the  trustees  to  leave  in  the  twnk  mone^ 
sufficient  to  answer  unsettled  claims.    The  defender  bad  a  sum 


1841.] 


IN  THE  COURT  OF  SESSION,  &c. 


36 


bere  which  had  been  left  hy  hie  predecessor,  and  he  bad  the 
unsettled  daim  of  the  pursuers ;  yet,  instead  of  leaving  enough 
of  this  sum  for  their  debt,  he  spent  it ;  and  is  it  any  defence  io 
the  injured  creditor  to  say  that  his  opposing  brethren  bade  this 
be  done?  3<f,  It  is  true  that  the  pursuers  did  not  complain  of 
the  eredttore'  resolution.  How  could  they  ?  Could  they  petition 
the  Court  against  a  resolution  by  their  opponents  in  a  law-suit 
to  appeal  to  the  House  of  Lords?  Could  they  hinder  their  ad- 
Tersaries  from  going  on  with  their  own  cause  ?  If  the  trustee 
saw  that  there  were  no  free  funds  out  of  which  the  costs  could 
be  paid,  he  ought  to  have  declined  to  proceed,  unless  they  had 
agreed  to  furnish  him  with  the  means  of  going  on. 

'*  The  defender  pleads,  that  it  is  not  against  biro,  but  against 
the  creditors,  that  the  pursuers  should  have  recourse.  The 
Lord  Ordinary  does  not  think  so.  In  the  eye  of  the  law  the 
trustee  still  has  money  enough  in  bis  hands  to  pay  their  divi* 
dend ;  for,  quoad  them^  his  books  must  be  cleared  of  all  the  ex- 
penses by  which  the  disappearance  of  the  fund  is  accounted  for. 
It  may  be  true  that,  after  this  is  done,  the  trustee  may,  de  facto, 
not  have  the  money ;  but,  in  dealing  with  the  pursuers,  he  must 
be  held  to  have  it.  And  if  it  is  in  consequence  of  obeying  di- 
rectiont  of  the  creditors  that  he  has  it  not,  it  is  he,  and  not  the 
injured  creditor,  who  must  have  recourse  against  these  cre- 
ditors. 

'*  The  defender  says  that  in  no  case  has  any  trnstee  been 
found  personally  liable  for  such  loss.  This  is  probably  true, 
because  in  no  case  has  their  personal  liability  been  necessary. 
Can  any  case  be  produced  where  a  trustee,  who  has  spent  a 
creditor's  share  of  the  funds  in  unsuccessful  litigation  with  that 
very  creditor,  was  not  bound  to  replace  the  money,  though  out 
of  bis  own  pocket  in  the  first  instance,  where  this  was  necessary, 
for  the  creditor's  redress  ?" 

Duncan  reclaimed.     At  advising, 

Lord  Gillies I  have  come  to  be  of  opinion  that  the  interlo- 
cutor of  the  Lord  Ordinary  is  well  founded.  It  is  admitted 
tbat  the  creditors  themselves  would  have  been  liable  for  the 
dividend,  without  deduction  of  the  expenses,  and  that  they  are  not 
entitled  to  carry  on  a  litigation,  especially  an  unsuccestiiful  one, 
with  the  money  of  their  antagonist.  It  does  not  necessarily 
follow  that  the  trustee  is  personally  liable.  That  is  the  sole 
qoestion  before  us.  To  make  him  personally  liable,  he  must 
have  been  guilty  of  misconduct  or  gross  negligence, — as  for  ex> 
ample,  any  departure  from  his  duty  under  the  Statute.  I  do 
not  think  mala  fides  necessary,  and  it  is  not  alleged.  The  only 
question  is,  whether  he  was  guilty  of  such  negligence  as  to  sub- 
ject him  in  personal  liability  ?  As  to  this  I  can  have  no  doubt. 
The  clear  duty  of  the  trustee  is,  to  set  apart  a  sum  sufficient 
to  pay  the  dividends  on  a  disputed  claim.  It  is  said  the  former 
trustee  upliftefl  the  sum  in  bank.  Then  the  duty  of  the  pre- 
sent trustee  was  clearly  to  replace  it.  The  terms  of  the  Act 
are  imperative:  "  In  case  any  of  the  debts  claimed  upon  shall 
be  objected  to  in  whole  or  in  part,  a  share  of  the  fund  corres- 
ponding  to  the  utmost  amount  of  the  sums  or  dividends  to  which 
the  disputed  articles  may  be  entitled,  shall  be  left  in  the  bank 
till  all  such  questions  are  determined.'*  This  provision  bears 
reference  to  no  particular  time.  During  the  whole  of  his  ma- 
nagement, it  is  bis  duty  to  see  that  the  money  is  lodged  as 
goon  as  recovered.  Having  failed  to  do  so,  I  think  he  must  be 
held  to  be  personally  liable. 

Jtord  Machenzie, — I  am  of  the  same  opinion.  There  are  here 
two  points.  One  of  these  has  been  given  up,  namely,  that  the 
claim  of  this  creditor  has  been  lost  altogether  by  his  own  ne- 
glect, which,  it  is  said,  relieved  the  cautioners  of  Dunlop,  the 
Ibrmer  trustee,  of  all  liability  for  the  sums  which  had  been 
deposited,  but  afterwards  uplifted  by  him.  This  point  does  not 
now  aeein  to  be  seriously  insisted  in.  The  funds  were  lost 
more  by  the  negligence  of  the  other  creditors  than  of  this  party ; 
and  therefore,  I  have  no  difficulty  on  that  point.  I  agree  wirb 
Lord  Gillies,  that  when  the  trustee  made  recoveries,  it  was  his 
duty  again  to  set  aside  a  sufficient  sum  to  meet  the  dividends 
on  this  creditor's  claim.  His  not  having  done  so  cannot  make 
bis  situation  better.  While  matters  so  stood,  a  majority  of  the 
creditort  directed  the  trustee  to  carry  on  a  law-suit  against  this 
creditor.  The  result  of  the  action  having  proved  that  they 
were  in  the  wrong  in  that,  the  question  is,  whether  the  trustee 


was  warranted  in  pnying  the  expenses  of  the  litigation  out  of  the 
fund  applicable  to  the  payment  of  this  person's  dividends?  I 
think  he  was  not.  It  is  said  that  he  was  bound  to  obey  the  orders 
of  the  creditors.  Perhaps  so.  But  did  that  imply  a  power  to 
take  the  trust-funds  applicable  to  other  purposes,  and  expend 
them  in  the  litigation?  Certainly  not.  The  creditors  gave  him 
no  direction  to  do  so.  If  there  had  been  an  express  minute 
ordering  him  to  apply  the  trust-funds  in  the  litigation,  and  this 
creditor  had  due  intimation  of  this  intention,  and  had  not  com- 
plained, there  would  have  been  some  pretence  for  this  plea. 
But  there  was  no  such  minute  ;  there  was  no  warrant  for  this 
use  of  the  funds,  which  I  consider  illegal.  The  sum  must  be 
held  as  still  in  his  hands.  It  is  said  that  the  conclusion  of  this 
action  is  to  make  the  trustee  personally  liable.  But  the  same 
might  be  said  of  every  accountant  who  discharges  himself  by  a 
wrong  item ;  and  here  the  trustee  attempts  to  discharge  him- 
self by  entering  these  expenses  in  this  account,  which  I  do  not 
think  he  is  entitled  to  do. 

Lord  FuUerton I  am  of  the  same  opinion.     The  case  lies 

within  a  narrow  compass.  It  is  admitted,  that  if  there  be  a 
litigation  between  an  individual  creditor  and  the  body  of  credi- 
tors, in  which  the  former  is  successful,  his  dividend  of  the 
estate  cannot  be  burdened  or  diminished  by  the  expenses  of 
tbat  litigation.  It  follows,  that  if  the  dividends  have  been  lying 
in  bank,  and  if  the  trustee  uplift  them  and  apply  them  in  defray- 
ing the  expenses  of  the  litigation,  he  will  be  liable  to  the  cre- 
ditor in  repetition.  And  even  although  he  may  have  been  or- 
dered by  the  majority  of  the  creditors  so  to  apply  the  money, 
be  cannot  plead  that  order  with  effect  in  a  question  with 
this  individual  creditor.  Indeed,  it  seems  to  be  admitted,  that 
if  the  present  trustee  had  found  in  bank  a  sum  of  money  de- 
posited by  the  former  trnstee  to  meet  this  creditor's  dividends, 
he  would  have  been  liable  to  make  repetition  if  be  had  paid  the 
expenses  with  it ;  and  the  defence  is  put  entirely  upon  an  al- 
leged distinction  between  that  state  of  matters  and  the  present. 
Take  the  case  that  no  money  was  left  by  the  former  trustee, — 
the  defender  admits  that  he  recovered  more  than  sufficient  to 
meet  the  pursuers'  dividends;  but  his  argument  is,  that  though 
he  would  not  have  been  entitled  to  take  the  money  out  of  bank, 
he  was  not  bound  to  put  it  in.  I  think  this  a  narrow  ground. 
And  even  though  the  Statute  were  worded  as  it  is  said  to  be, 
I  should  entertain  doubts  as  to  the  distinction.  It  would  be  a 
very  strained  interpretation  of  the  Act  to  give  effect  to  it.  But 
the  words  of  the  Statute  themselves  remove  all  doubt.  It 
contains  no  provision  for  setting  apart.  All  tbat  is  enacted 
is,  tbat  there  shall  be  a  permanent  keeping  for  the  creditors* 
security.  If  a  particular  sum  had  been  set  aside,  and  ex- 
pressly appropriated  to  the  creditors'  dividend,  the  trustee 
could  not  have  drawn  it  from  the  bank.  But  this  is  not  what 
is  provided.  The  Statute  merely  enacts,  that  when  a  credi- 
tor's daim  is  disputed,  the  funds  in  bank  shall  not  be  reduced 
below  such  a  sum  as  is  necessary  to  meet  his  dividends.  Now, 
the  defender  here  recovered  money  enough  to  pay  these  divi- 
dends ;  and  there  is  no  question  as  to  bis  liability  to  place  it  in 
bank.  Under  the  Statute,  the  trustee  was  bound  to  place  all 
tbat  he  recovered  in  bank.  He  could  only  have  £50  in  his 
hands  at  a  time.  Is  it  then  possible  to  contend,  tbat  the  obli- 
gation to  keep  a  sum  to  meet  this  creditor's  dividends  did  not 
apply  as  much  to  the  defender  as  to  the  original  trustee?  And 
because  be  violated  this  duty,  is  he  therefore  to  be  free  from 
his  obligation  to  account  to  the  creditor?  He  ought  to  have 
always  had  enough  to  satisfy  the  dividends  ;  and  he  either  has 
these  dividends  now,  or  must  in  law  be  held  to  have  them. 
Unless  the  proposition  could  be  made  out,  that  by  Dunlop's 
mismanagement  this  creditor's  claim  was  lost  to  him  altogether, 
the  defender  has.  no  case.  But  such  a  proposition  cannot  be 
supported.  The  obligation  to  keep  funds  is  as  strong  on  Dun- 
can as  it  was  on  Dunlop.  I  presume  it  is  unnecessary  to  notice 
the  defence  founded  on  the  proceedings  in  the  action  against 
Dunlop's  executors. 

Lord  President, — Upon  very  full  consideration  of  the  whole 
circumstances  of  this  case,  I  am  of  the  same  opinion  as  the 
rest  of  the  Court.  I  can  see  no  grounds  for  altering  the 
Lord  Ordinary's  interlocutor.  The  first  litigation  against  Dun- 
lop's cautioners  cannot  affect  I  he  question.  That  was  not  an 
action  for  behoof  of  Houston.  The  litigation  was  for  some  time  in 
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dependence  before  any  appearance  was  made  for  Houston,  and 
even  then,  it  was  made  merely  because  it  was  thought  that  be 
Was  in  a  more  favourable  situation  than  the  other  creditors  to 
try  tlm  question  with  the  cautioners.  Now,  if  the  sum  bad  been 
recovered  in  that  action,  it  roust  have  been  deposited  in  bank, 
and  kept  free  from  the  expenses  of  the  litigation.  But  the  new 
trustee  made  additional  recoveries,  and  before  the  payment  of  the 
second  dividend  a  claim  was  given  in  for  Houston ;  and  by  the 
Statute,  a  fund  is  directed  to  be  set  aside  to  await  the  discussion 
of  such  a  claim.  Was  that  not  sufficient  certioration  to  the  trus- 
tee? Here  was  a  large  claim,  which  the  creditor  said  he  would 
make  good  in  due  course,  and  for  which  he  called  upon  the 
trustee  to  rank  him.  There  was  no  misleading  here ;  the  mat- 
ter was  just  in  the  ordinary  situation, — the  claim  having  been 
made  in  a  formal  manner,  and  the  trustee  having  thus  been  warned 
of  his  duty  to  lay  aside  the  dividends,  I  do  not  enter  into  the 
question,  whether  this  trustee  received  any  funds  from  his  pre- 
decessor. It  is  admitted  that,  posterior  to  his  own  appoint- 
ment, be  recovered  more  than  £2000,  which  was  more  than 
sufficient  to  meet  this  creditor's  dividends.  Now,  keeping  in 
riew  that  he  was  duly  certiorated  of  the  claim,  and  that  he  was 
directed  by  the  Statute  to  lay  aside  funds  to  meet  it, — was  he 
entitled,  even  if  he  had  received  the  most  direct  instructions 
from  the  creditors,  to  take  the  funds  so  recovered  and  spend 
them  in  litigation  ?  I  apprehend  not.  No  trustee,  whether  on 
bis  own  responsibility,  or  by  the  directions  of  the  creditors,  is 
entitled  to  go  on  spending  in  litigation  the  whole  funds  which 
should  have  been  kept  for  this  creditor's  dividends.  But  there 
were  no  special  directions  of  the  creditors  to  use  the  dividends 
in  conducting  the  litigation.  And  is  it  enough  to  free  the  trus- 
tee from  responsibility  for  those  dividends,  to  say  that  he  so 
spent  them?  Although,  therefore,  I  admit  that  this  is  a  direct 
action  of  personal  responsibility  against  the  defender,  I  cannot 
find  any  legal  grounds  for  relieving  him  from  it.  He  was  bound 
to  square  his  conduct  by  the  Statute  under  which  he  acted.  It 
was  his  duty  to  have  called  the  attention  of  the  creditors  to  the 
fact,  that  there  were  no  funds  to  meet  the  expenses  of  the  litiga- 
tion, except  those  provided  to  meet  the  dividends.  He  should 
have  said  that  he  could  not  go  on  without  encroaching  on 
those  funds  i  and  he  should  have  asked  the  creditors  if  they 
were  ready  to  provide  him  with  the  means  of  conducting  the 
litigation.  I  think  it  impossible  not  to  adhere  to  the  interlo- 
cutor. 

The  Court  adhered. 

Lord  Ordinary,  Cockburn. — Act.  Maitland,  Penney;  John 
Court,  S.S.C-,  Agent,  —  All.  Rutherfurd,  More;  Andrew 
Howden,  W.S.,  Agent N.  Clerk [H.B.  | 


25th  November  1841. 

Second  Division. — (J.W.) 

No.  23. — David  Prentice  and  Company,  Pursuers 
and  Respondents,  v.  James  Cochran,  Defender 
and  Advocator. 

Process— Statute  1579,  c.  S3— Prescription,  Triennial— il 
party  raised  an  action  on  an  open  account  within  three  gears 
from  the  date  of  its  last  item  :  the  action  was  dismissed  by  the 
Sheriff,  and  in  consequence  a  second  action  was  brought,  but 
not  until  after  the  lapse  of  the  three  years — Held  incompetent 
to  sustain  the  conclusions  of  the  action,  except  by  the  writ  or 
oath  of  the  defender. 

On  the  24th  July  1839,  the  pursuers  raised  an  ac- 
tion against  the  defender  in  the  Sheriff-court  of  Glas- 
gow for  the  sum  of  £23.  11.6.,  being  an  account  for 
newspapers  terminating  26th  September  1836.  The 
Sheriff  dismissed  the  action,  on  the  ground  of  its  being 
brought  in  the  name  of  David  Prentice  and  Company, 
the  company  firm,  without  having  conjoined  with  it 
the  names  of  any  of  the  individud  partners.  In  con- 
sequence, the  present  action  was  brought;  but  the 
summons  is  dated  the  16th  of  December  1839,  more 
than  three  years  from  the  date  of  the  last  item  in  the 


account.  The  defender  pleaded  prescription ;  and  a 
record  having  been  made  up,  the  Sheriff  decerned  in 
terms  of  the  libel. 

The  defender  advocated,  &nd pleaded — That  the  plea 
of  prescription  was  not  obviated  or  elided  by  the  former 
action  or  judicial  demand  which  the  respondents  al- 
lege had  been  made  against  the  advocator, — ^in  respect, 
(1.)  That  the  said  former  action  was  utterly  incompe- 
tent, and  had  accordingly  been  dismissed  as  such  by  a 
final  and  unchallenged  judgment  of  the  Court  in  which 
it  was  brought.  There  bad  truly,  therefore,  been  no 
former  action  or  judicial  demand  at  ail :  And,  (2.) 
That  as  the  present  action, — ^being  the  one  in  which 
the  alleged  claim  is  attempted  to  be  made  effectual, — 
had  not  been  brought  within  the  prescriptive  period,  it 
was  irrelevant  and  incompetent  to  found  on  any  other 
or  former  action  which  had  proved  abortive :  Vide 
McLaren  v.  Buick,  27th  February  1829;  Shaw,  Vol. 
VII.  p.  483. 

On  the  other  hand,  it  was  maintained  by  the  re- 
spondent— Thai  there  is  no  good  defence  against  the 
claim  at  the  instance  of  the  respondents,  on  the  ground 
of  prescription, — inasmuch  as  (1.)  the  prescription 
pleaded  was,  in  the  circumstances  of  the  case,  inap- 
plicable ;  (2.)  It  was,  at  any  rate,  interrupted  by  the 
summons  raised  against  the  advocator  on  24th  July 
1839)  the  execution  of  that  summons  on  the  same  day, 
and  the  judicial  proceedings  which  followed. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, with  note  annexed : 

"  6th  November  1841 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties,  and  considered  the  process,  advo- 
cates the  cause :  Repels  the  plea  of  prescription ;  and  before 
farther  answer,  appoints  the  respondents,  within  eight  days,  to 
produce  excerpts  taken  from  their  books,  at  the  sight  of  the 
Sheriff,  of  all  entries  relative  to  the  matter  in  dispute,  and  all 
discharges  relative  thereto ;  and  appoints  the  party  in  posses- 
sion  of  the  letter  referred  to  in  the  note  by  the  Sheriff-depute, 
of  3d  March  1841,  and  there  described  as  No.  23,  to  prcMluce 
that  letter  also  within  eight  d^s ;  and  directs  these  writings  to 
be  added  to,  and  to  form  part  of  the  proof;  and  reserves  all 
questions  of  expenses. 

*'  Note The  Lord  Ordinary  is  not  satisfied  that  the  shorter 

prescriptions  cannot  be  interrupted ;  and  though  certain  dieia 
seem  to  have  been  thrown  out  obiter  on  the  point  in  the  case 
of  M*Laren,  27th  February  1829,  what  the  Court  did  in  that 
very  case  was  inconsistent  with  this  plea ;  because,  instead  of 
deciding  at  once,  that  interruption  did  not  apply  to  the  triennial 
prescription,  they  went  into  a  discussion  as  to  the  validity  of 
the  action  said  to  have  been  interrupted,  and  decided  on  the 
ground  that  the  interruption  did  not  take  place  because  that  ac- 
tion had  been  incompetent. 

'*  If  the  action  on  which  interruption  is  pleaded  here  had 
been  raised  at  the  instance  of  an  incompetent  party,  or  of  a 
party  incompetent  as  set  forth  in  the  summons,  the  Lord  Ordi- 
nary would  have  been  inclined  to  the  opinion,  that  such  an  ac- 
tion could  not  interrupt.  He  would  have  been  so  inclined,  on 
the  principle  on  which  it  has  been  settled,  that  interruption  is 
not  affected  by  an  action  before  an  incompetent  Court.  The 
objection  of  incompetency  in  the  party,  as  set  forth,  seems  to 
him  to  be  about  as  strong  as  that  of  incompetency  in  the 
Court. 

**  But  the  action  here  was  at  the  instance  of  a  competent 
party  properly  set  forth.  To  be  sure  the  Sheriff  err<meousfy 
decided  the  opposite  way,  and  dismissed  the  action ;  and  in- 
stead of  advocating  his  judgment,  a  new  action  (the  present 
one)  was  instituted.  But  although  the  Sheriff's  erroneous 
judgment  be  final  and  conclusive,  quoad  diimissing  that  action^ 
the  Lord  Ordinary  does  not  think  that  it  must  necessarily  re- 
ceive effect  when  the  correctness  of  that  action  is  maintained. 
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to  ft  differeat  effect,  in  a  different  process,  before  a  different 
Court.  If  that  action  was  properly  brought,  he  does  not  think 
that  effect  can  be  withheld  from  it,  as  an  interruption  of  the 
prescription,  because  the  Sheriff  took  a  different  view  of  it  in 
another  process. 

'*  The  Lord  Ordinary  orders  the  additional  writings  to  be 
produced  ex  propria  mote.  The  books  are  referred  to  in  the 
proof,  and  their  contents  are  referred  to  by  the  witnesses,  and, 
therefore,  as  the  best  evidence,  they  ought  clearly  to  have  been 
exhibited.  The  letter.  No.  23,  was  perhaps  properly  rejected 
by  the  Sheriff,  when  it  was  only  sought  to  be  added  to  the 
proof  as  res  novUer,  though,  considering  the  fire,  this  is  not 
without  doubt.  But  it  is  not  properly  new  matter  recently  dis- 
covered :  It  is  a  piece  of  new  evidence,  the  production  of  which 
is  required  by  the  justice  of  the  ease.  The  right  of  the  one 
party  to  have  it  disclosed,  or  of  the  other  to  keep  it  concealed, 
may  be  questionable.  But  it  is  within  the  power  of  the  Court 
to  order  it  to  be  added  to  the  proof." 

The  advocator  reclaimed  and  argued — 
That  there  is  a  manifest  distinction  between  the  long  and  the 
short  prescriptions.  The  long  prescription  is  founded  on  the 
presumption  of  dereliction,  and  is  interrupted  by  any  solmen 
act  overcoming  this  presumption;  whereas  the  triennial  prescrip- 
tion proceeds  on  the  presumption  that  the  debt  is  paid.  The 
abortive  process  could  not  interrupt  the  running  of  the  prescrip- 
tion ;  for  the  Act  1579  ordains  that  all  actions  of  debt  for 
hoose-mails,  &c.,  shall  be  pursued  within  three  years,  otherwise 
the  creditor  shall  have  no  action,  except  by  writ  or  oath  of  party. 
In  M'Laren,  the  first  action  was  brought  before  the  Sheriff, 
and  was  dismissed  as  incompetent, — the  nature  of  the  action 
being  maritime.  A  second  was  raised  before  the  proper  Court, 
but  not  until  the  years  of  prescription  had  elapsed.  It  was 
held  that  prescription  had  taken  effect — the  dismissing  of  the 
previous  action  being  considered  equivalent  to  there  having 
been  no  action  at  all. 

Answered — 
That  the  first  action  was  raised  within  three  years  from  the 
closing  of  the  account  libelled.  The  summons  was  competently 
raised  in  name  of  the  company  firm,  and  before  the  competent 
Court.  Though  dismissed,  and  that  wrongly,  it  was  of  the 
natureof  a  judicial  demand,  and  was  very  different  from  the 
case  of  M'Laren,  where  the  action  was  brought  before  a  court 
having  no  jurisdiction.  In  Douglas,  26tb  November  1784,  M. 
11,127,  it  was  found  that  the  production  of  bills  in  a  process  of 
ranking  and  sale  interrupted  prescription,  so  as  to  allow  of  a 
separate  process  being  instituted  upon  them,  after  more  than  six 
years  had  elapsed  from  their  date :  Sloane,  Ist  June  1827 ;  5 
Shaw,  p.  742,  and  National  Bank,  5th  December  1837,  show 
that  a  judicial  demand,  allbough  made  in  processes  which  may 
torn  out  ineffective,  is  sufficient  to  interrupt  prescription. 

Replied — 

The  first  action  raised  was  dismissed,  and  the  judgment  acqui- 
esced in  by  the  party.  We  cannot  now  inquire  into  the  grounds 
of  the  judgment ;  but  there  is  no  distinction  between  this  case 
and  that  of  M'Laren,  unless  we  go  into  the  merits  of  the  She- 
riff's judgment,  and  hold  that  M'Laren's  action  was  rightly 
dismissed,  and  that  the  present  action  was  wrongly  dismissed.  If 
the  party  was  dissatisfied  with  the  Sheriff's  judgment,  he  ought 
to  have  brought  it  under  review  by  advocation,  and  kept  alive 
hb  right  of  action.  The  cases  referred  to  do  not  apply.  The 
production  of  the  bills  in  the  ranking  and  sale  was  regular  and  com- 
petent, although,  from  the  failure  of  funds,  other  steps  might  be 
necessary  to  complete  recovery.  The  case  of  Sloane  was  an 
action  of  count  and  reckoning,  in  which  it  was  said  one  item  of 
the  accounts  had  prescribed;  but  the  action  was  brought  in  time, 
and  the  Court  found  that  the  account  was  produced  in  time. 
The  case  of  the  National  Bank  was  a  multiplepoinding,  in  which 
a  claim  was  lodged ;  but  an  ordinary  action  was  instituted  to 
constitute  the  debt,  and  decree  was  ultimately  obtained  under 
the  multiplepoinding. 

Lord  MetbojfH. — The  triennial  prescription  proceeds  upon  the 
presumptioii  of  payment,  and  unless  the  action  be  pursued  with- 
in three  years,  nothing  can  elide  it  but  the  writ  or  oath  of  the 
party.  The  long  prescription,  on  the  other  hand,  is  founded  upon 


dereliction.  The  present  case  is  ruled  by  that  of  M*Laren, 
where  the  first  action  raised  was  abortive,  from  its  being  brought 
before  an  incompetent  Court ;  but  there  is  no  difference  be- 
tween such  a  case  and  one  in  which  the  action,  though  com- 
petently rgis^,  was  dismissed.  I  differ,  therefore,  from  the  views 
of  the  Lord  Ordinary. 

Lord  Moncreiff. — I  cannot  distinguish  this  case  from  that  of 
M'Laren,  which  proceeds  upon  the  principle  that  the  short  pre- 
scription rests  upon  the  presumption  of  payment,  and  the  long 
prescription  upon  dereliction.  What  is  to  be  the  effect  of  the 
doctrine  contended  for?  Is  an  incompetent  action  to  keep  alive 
the  right  of  pursuing  for  other  three  years,  or  for  forty  years? 
The  Sheriff  dismissed  M*Laren*s  first  action  on  incompe- 
tency, but  we  cannot  go  into  the  merits  of  the  Sheriff's  judg- 
ment here;  the  pursuer  acquiesced  in  it,  audit  has  become  final. 
He  should  have  brought  an  advocation  or  reduction,  and  so 
stood  upon  his  original  action.  Instead  of  this,  he  acquiesced 
in  the  dismissal,  and  then  brings  another  action  beyond  the 
years  of  prescription.  I  have  looked  into  all  the  cases,  and 
think  none  of  them  apply. 

Lord  Justice-  Clerk I  am  of  the  same  opinion,  and  rest  en- 
tirely upon  the  Statute,  which  explicitly  declares,  that  '*  all  ac- 
tions,*' &c,  be  pursued  within  three  years,  otherwise  the  cre- 
ditor shall  have  no  action.  Now,  has  the  present  action  been 
pursued  within  the  three  years?  It  is  brought  beyond  the  three 
years.  The  Statute  makes  no  mention  of  prescription.  It  is  a 
statutory  declaration,  tbat  there  shall  be  no  action  unless  pur- 
sued  within  three  years.  I  see  no  prescription,  and  no  opening 
for  interruption.  It  is  of  no  consequence  whether  the  former 
action  was  competent  or  incompetent.  If  it  was  competent  it 
ought  to  have  been  followed  forth  :  if  incompetent,  it  cannot 
preserve  the  right  of  action. 

Lord  Meadowbank  concurred. 

The  Court  pronounced  the  following  interlocutor : 

'•  Recal  the  interlocutor  complained  of;  sustain  the  plea  in  de- 
fence founded  on  the  Act  of  Parliament  1579,  c.  83 :  Find  it 
competent  to  the  pursuers  to  sustain  the  conclusions  of  th« 
action  by  the  writ  or  oath  of  the  defender ;  and  remit  to  the 
Lord  Ordinary  to  proceed  accordingly;  reserving  all  ques- 
tions of  expenses  hinc  inde," 

Lord  Ordinary,  Cockburn. — Act.  Solicitor  General  (M*Neill), 

Macfarlane;    Charles  Fisher,   S.S.C.,  Agent Alt.   Penney; 

Simon  Campbell,  S.S.C.,  Agent T.  Clerk — [J.W.J 


25th  November  1841. 

Second  Divisiov (J.W.) 

No.  24. — Robert  Bcvekidge,  Suspender,  v,  Robert 

Henderson,  Charger. 

Bill  of  Exchange  —  Proof —  Cireumstances  held  sufficient  in 
themselves  to  prove  that  the  acceptor  of  a  bill,  bearing  to  be 
for  rent  of  grass -parks,  was  not  the  true  debtor  in  the  bill,  but 
that  the  acceptance  was  for  the  accommodation  of  the  drawer, 
deceased. — Observed,  That  the  proof  of  verbal  statements  made 
by  the  drawer  to  the  bank-agent  and  to  his  own  trustees,  ac- 
knowledging that  the  bill  was  for  his  accommodation,  was  irre- 
levant and  inadmissible. 

Vide  ante,  Vol.  XIII.  p.  142,  also  relative  case,  p. 

139. 

In  terms  of  an  interlocutor  pronounced  in  this  case, 
19th  December  last,  a  proof  was  taken  and  reported. 
A  minute  also  was  lodged  for  the  charger,  in  which 
he  admitted  the  averment  contained  in  the  ninth  rea- 
son of  suspension,  viz.,  <<  that  the  entry,  '  Mr  Monro, 
£66,'  contained  in  the  *  state  exhibited  (in  pencil)  by 
Mr  Colville  at  his  meeting  with  Messrs  F.  and  J.  at 
signing  the  minutes,'  referred  to  in  that  article,  refers 
to  the  bill  charged  on ;"  ^'  and  also  that  the  gentlemen 
alluded  to  in  that  state  are  Messrs  Ferrie  and  Jamie- 
son,  W.S.,  Colville's  trustees  and  agents,  and  the  mi- 
nutes referred  to  are  those  which  were  made  out  as 
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expressive  of  the  footing  on  which  they  had  accepted 

the  trust,  and  entered  on  the  management." 

The  first  witness  for  the  suspender  was  Mr  Ferrie, 

who  deponed, 

'*  That  in  consequence  of  repeated  conversations  with  Mr 
Colville,  tbe  deponent's  impression  was  that  Mr  Beveridge  was 
not  the  real  debtor  in  tbe  bill,  and  this  was  one  of  bis  reasons 
for  not  proceeding  against  Mr  Beveridge."  Being  interro- 
gated, "  What  were  tbe  other  reasons  for  not  proceeding  against 
Mr  Beveridge  besides  the  one  stated  ?  Depones,  That  he  did 
not  consider  Mr  Beveridge  in  such  circumstances  as  that  the 
deht  could  be  recovered."  *'  Interrogated,  and  requested  to 
state  particularly  what  tbe  conversation  was  which  led  the  de- 
ponent to  the  understanding  above  mentioned,  and  whether 
Mr  Colville  on  that  occasion  stated  to  the  deponent,  that  the 
bill  in  question  had  been  granted  for  bis  ( Col vi tie's)  accommo- 
dation ?  Depones,  That  he  cannot  condescend  more  particularly 
than  he  has  done  upon  that  conversation,  but  be  could  not  say 
that  Mr  Colville  in  so  many  words  said  it  was  an  accommoda- 
tion-bill, or  an  acceptance  not  for  value."  The  result  of  an- 
other conversation  was,  '*  if  not  to  convince  the  deponent  that 
it  was  an  accommodation-bill,  at  least  to  induce  him  no:  to 
commence  proceedings  against  Mr  Beveridge." 

Mr  Thomson  deponed,  that  at  a  meeting 

"  where  at  least  Mr  Colville  and  Mr  Ferrie  were  present^  the 
deponent  remembers  a  good  deal  of  conversation  taking  place 
about  tbe  above-mentioned  bill  in  Monro's  bunds :  That  Mr 
Colville,  on  some  of  these  occasions,  told  Mr  Jamieson  or  Mr 
Ferrie  that  Mr  Monro  was  likely  to  do  immediate  diligence  on 
that  bill,  and  that  it  must  he  taken  up ;  and  he  told  Mr  Jamie- 
son  or  Mr  Ferrie  that  tbe  bill  was  for  his  own  debt,  and  that 
they  must  not  trouble  Robert  Beveridge  about  it,  nor  even 
write  a  letter  to  him  on  the  subject."  Being  examined  for  the 
charger,  '*  depones.  That  he  thinks  that  statement  was  made 
at  a  meeting  in  Ferrie  and  Jamieson's  office,  a  short  time  before 
the  bill  was  paid,  and  he  thinks  the  admission  was  addressed 
to  Mr  Ferrie ;  and  he  is  not  sure  if  Mr  Jamieson  whs  present. 
Depones,  That  the  statement  was  made  most  explicitly  by  Mr 
Colville,  who  requested  that  Mr  Beveridge  should  not  be  writ- 
ten to,  as  that  would  just  set  him  upon  him  (Colville)  to  annoy 
him ;  and  it  was  no  matter  of  inference  on  the  deponent's  part : 
it  was  an  explicit  statement  of  Colville's." 

Mr  Steele,  agent  for  the  Western  Bank  of  Scotland 
in  Kinross,  during  the  years  1834  and  1835»  being 
shown  excerpts  from  the  books  of  the  bank,  deponed, 

"  That  he  knows,  from  the  remarks  which  he  now  observes 
in  the  said  paper  of  excerpts,  opposite  to  the  entries  of  the  bill 
in  question,  that  he  must  have  been  told  by  Colville  that  he 
(Colville)  was  the  true  debtor  in  the  bill."  **  And  being  desired 
to  state  tbe  particular  occasion  on  which  Mi  Colville  told  him 
that  the  bill  in  question  was  granted  for  his  (Colville's)  accom- 
modation ?  Depones,  That  it  is  impossible  for  him  to  tell  on 
what  occasion,  from  tbe  multiplicity  of  Mr  Colville's  transac- 
tions, and  the  number  of  bills  that  pass  through  the  bands  of  a 
bank-agent :  That,  as  stated  before,  he  infers  from  the  remarks 
which  he  sees  in  the  excerpts,  that  Colville  told  him  that  he 
was  tbe  true  debtor  in  this  bill,  and  be  has  no  precipe  recollec- 
tion of  Colville's  conversation  about  this  particular  bill,  al- 
though he  remembers  well  that  Colville  told  him  that  Beveridge 
had  accepted  several  bills  for  his  accommodation." 

Mr  Jamieson,  who  was  examined  for  the  charger, 
deponed.  That  he  does  not  remember 

**' any  specific  allusion  to  tbe  bill  charged  on,  on  the  part  of 
Mr  Colville;  but,  from  casual  remarks,  the  impression  upon  the 
deponent's  mind  was,  that  the  bill  was  a  debt  really  due  by 
Mr. Beveridge  to  Mr  Colville,  and  that  it  was  not  Colville's 
^proper  debt.  Depones,  That  he  is  quite  certain  Mr  Colville 
never  told  him  that  it  was  his  (Colville's)  proper  debt,  and 
nothing  ever  occurred  to  lead  the  deponent  to  infer  that  it  was 
Colville's  proper  debt,  and  Colville  never  said  any  thing  to  Mr 
Ferrie,  in  deponent's  presence,  that  would  lead  to  such  an  in- 
ference."   **  Afterwards,  being  desired  to  say  why  no  diligence 


WAS  done  against  Beveridge  upon  the  bill  in  question  ?  De- 
pones, That  he  never  heard  Colville  give  any  other  reason,  ex- 
cept that  he  considered  Beveridge  worth  nothing,  and  at  the 
same  time,  he,  Colville,  hoped  be  might  effect  some  arrange- 
ment with  Mr  Beverid^e's  brother  for  its  payment."  *'  De- 
pones, That  no  steps  were  ever  taken  to  get  Mr  Beveridge's 
brother  to  pay  Beveridge's  debt :  That  that  was  mooted  be- 
tween the  deponent,  Colville,  and  Ferrie,  but  Colville  did  not 
wish  it  to  be  done  from  bis  friendship  for  Beveridge,  the  sus- 
pender." 

The  proof  being  reported,  the  Lord  Ordinary  pro- 
nounced the  following  interlocutor,  with  the  note  an- 
nexed : 

"  20M  March  1841 The  Lord  Ordinary  having  heard  tbe 

counsel  for  the  parties  on  the  proof  adduced  since  the  remit 
from  the  Irmer- House,  and  on  the  whole  cause — Makes  avi- 
zandum with  the  same  to  the  Lords  of  the  Second  Division ; 
and  appoints  tbe  said  proof,  with  such  relative  exhibits  or  do- 
cuments as  the  parties  may  think  fit  to  annex,  to  be  printed 
and  boxed  to  the  said  Lords  at  the  second  box-day  in  the  en- 
suing vacation,  in  order  to  be  reported;  and  grants  warrant  for 
then  enrolling  in  the  Inner-House  rolls. 

**  Note As  the  proof  was  allowed  before  answer,  and  only 

to  a  limited  extent,  by  a  judgment  of  the  Inner-House,  after 
deliberations,  with  the  full  tenor  of  which  the  Lord  Ordinary 
cannot  be  acquainted,  and  which  were  differently  represented 
by  the  parties,  he  has  thought  it  best  at  once  to  report  it  for 
their  consideration. 

"  The  case,  in  his  view  of  it,  is  attended  with  no  little  diffi- 
culty. On  the  one  hand,  the  evidence  of  the  bank-agent  and 
of  Ferrie  is  very  strong  in  favour  of  the  suspender's  allegation, 
that  the  bill  was  for  Colville's  accommodation;  and  this  is  very 
powerfully  corroborated  by  the  fact,  that  no  steps  were  taken 
again-st  the  suspender  by  any  of  the  parties  concerned  for  so 
very  long  a  lime.  But  it  is  remarkable  that  neither  of  these 
witnesses  can  swear  positively  that  Colville  ever  made  any  such 
direct  statement  in  their  hearing,  and  the  omission  of  any  pro- 
ceeding against  the  suspender  is  partly  accounted  for  by  tbe 
opinion  which  seems  to  have  been  generally  entertained  of  his 
inability  to  meet  the  demand.  The  witness,  Thomson,  indeed 
swears  positively  enough  to  Colville's  direct  and  repeated  ad- 
missions of  the  bill  being  for  his  own  accommodation.  But  bis 
testimony  (in  so  fHr  as  it  is  within  the  commission)  is  discre- 
dited, and,  indeed,  substantially  eontradicied,  by  that  both  of 
Ferrie  and  of  Jamieson ;  even  after  making  all  due  allowance 
for  the  general  preponderance  otpo»itice  over  negative  evidence. 
It  is  something,  too,  in  favour  of  the  suspender,  that  Colville, 
who  is  represented  by  all  parties  as  much  more  ready  to  exag- 
gerate his  means  than  his  fiabilities,  is  yet  proved  to  have  been 
uniformly  averse  to  any  prosecution  or  molestation  of  tbe  sus- 
pender for  this  bill.  But  the  effect  of  this,  again,  is  a  good 
deal  taken  off  by  the  evidence  of  bis  having  been  a  great  per- 
sonal favourite. 

"  If  this,  however,  had  been  all  the  evidence  in  tbe  case,  tbe 
Lord  Ordinary  (holding  the  question  of  its  eompetemy  to  be 
finally  settled)  would  probably  have  thought  it  sufficient  for  the 
suspender's  purpose.  But  it  is  most  materially  altered  by  the 
testimony  of  Jamieson — tbe  only  acting  trustee  of  Colville,  and 
the  party,  accordingly,  whose  motives  for  omitting  to  proceed 
against  the  suspender  it  was  of  most  importance  to  ascertain. 
Now,  he  not  only  swears  that  he  never  heard  any  thing  from 
Colville  which  led  him  to  believe  that  tbe  bill  was  not  a  pro- 
per debt  of  the  suspender's,  but  he  materially  shakes  the  credit 
of  Ferrie — especially  as  to  what  took  place  at  the  roup  of  the 
grass-parks  in  1835. 

*'  There  is  a  fact,  however,  connected  with  that  last  trans- 
action, which,  when  taken  along  with  the  express  and  peculiar 
tenor  of  the  bill  in  question,  weighs  more  with  the  Lord  Ordi- 
nary against  the  suspender  than  any  thing  else  in  tbe  case.  la 
all  questions  of  this  kind,  the  written  acknowledgment  of  tbe 
party  in  the  document  under  suspension,  even  where  it  is  allow- 
ed to  be  impeached  by  opposite  testimony,  is  yet  always  to  be 
regarded  as  very  strong  evidence  against  him ; — and  not  to  be 
got  tbe  better  of,  except  by  very  conclusive  and  aatisfiictory 
proof.     Now,  in  this  case,  the  bill  heart  to  have  beeo  granted 
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not  onljr  for  valoe,  but  for  value  m  rent  of  grass-parka  ;  and  it 
seems  clearly  established,  Isf,  That  at  the  time  of  granting  ir, 
the  suspender  was  really  a  tenant  of  grass- parks  belonging  to 
tbe  drawer,  the  rent  of  which  noust  have  been  nearly  of  the 
anDOunt  of  the  sum  in  the  bill ;  and,  2d,  That  he  has  not  at- 
tempted to  prove,  or  indeed  specifically  to  aver  or  explain,  how 
this  rent  was  ever  paid  or  settled,  otherwise  than  by  granting 
this  bill.  It  is  possible  that  the  importance  of  these  facts  might 
not  have  been  seen  when  the  record  was  prepared,  or  the  proof 
allowed ;  and  that  the  Lord  Ordinary  now  presses  them  too 
hardly  against  the  suspender.  But  if  they  are  as  he  takes  them 
to  be,  he  inclines  to  think  that  they  add  so  much  to  the  evi- 
dence afforded  by  the  tenor  of  the  bill  itself,  as  to  make  it 
oot weigh  both  the  circumstantial  proof,  and  the  indirect  and 
somewhat  conflicting  testimony  which  is  set  up  against  it." 

At  advising, 

Lord  Medwyn — Tbe  proof  in  this  case  was  allowed  on  ac- 
count of  the  distinct  averment,  that  Colville  had  acknowledged 
to  his  own  trustees  that  tbe  bill  in  question  was  for  his  ac- 
commodation, and  the  Court  thought  it  right  to  see  tbe  evi- 
dence of  this  before  answer;  but  it  never  was  intended  to  relax 
the  ordinary  rule  of  law,  that  the  acceptor  of  a  bill  must  prove 
that  it  was  accepted  for  accommodation  by  the  writ  or  oath  of 
the  drawer..  The  soundness  of  this  principle,  if  ever  there  was 
raised  a  doubt  of  it,  receives  ample  confirmation  from  the  pre- 
sent case.  The  acknowledgments  were  alleged  to  have  been 
made  to  persons  naturally  interested,  and  who  might  be  sup- 
posed to  recollect  them :  yet  the  proof  is  most  unsatisfactory. 
The  bill  falls  due  on  the  21st  January  1834,  and  was  retired  by 
Monro  in  February.  Colville  subsequently  puts  his  affairs  under 
trust,  and  among  bis  liabilities,  includes  this  bill  in  the  hands 
of  Monro.  Monro  applies  for  payment,  and  receives  a  letter  of 
authority  to  draw  payment  from  Ferrie  and  Jamieson,  the  trus- 
tees. Colville  lives  two  years  thereafter,  and  makes  no  de- 
mand. I  do  not  think  the  case  mended  by  the  proof;  and  I  was 
just  as  much  inclined  to  draw  the  inference  before  as  afVer  the 
proof,  that  it  was  Colville*s  debt.  No  bank-agent  would  have 
given  up  the  bill  as  Colville*s  debt,  except  upon  Colville's  own 
auf  boriry.  I  leave  the  proof  out  of  view ;  but  looking  to  the 
fact  that  tbe  bank-agent  gives  up  the  bill  as  Colville's  debt, 
— that  he  himself  includes  it  in  his  list  of  debts,  and  orders  pay- 
ment,— that  neither  be  nor  his  trustees  ever  attempt  to  recover 
— I  am  led  to  the  conclusion  that  he  was  the  true  debtor.  If  be 
had  made  a  claim  in  his  own  lifetime,  Beveridge  could  have 
proved  by  his  oath  that  tbe  bill  was  for  his  accommodation. 

lj>rd  Meadowhank  concurred. 

Lord  Monereiff. — I  am  of  the  same  opinion.  Colville  is  now 
dead,  bat  be  survived  two  years  after  tbe  bill  fell  due,  and  made 
no  claim  against  Beveridge.  It  is  all  the  more  improbable  that 
he  should  let  it  lie  over,  when  he  was  cautioner  to  tbe  bank  for 
Thomson,  their  agent,  to  the  extent  of  £5000,  and  some  time 
after  accepted  another  bill  to  Beveridge,  which  he  paid.  Tbe 
executors  take  tbe  bill  out  of  his  repositories,  after  neither  he 
Dor  hi«  trustees  had  made  any  claim.  The  proof  is  most  un- 
satisfactory; and  I  do  not  think  we  should  go  into  it,  because 
the  other  circumstances  lead  to  the  presumption  of  unfair  deal- 
iag  with  this  bill,  and  that  Colville  was  the  true  debtor. 

Z^ord  Justice' Clerk, — The  proof  here  is  taken  before  an- 
swer, and  the  Court  had  great  difficulty  in  allowing  It.  Now, 
what  is  proposed  to  be  proved?  Tbe  verbal  statements  of  tbe 
drawer,  that  tbe  acceptor  was  not  tbe  true  debtor.  In  my 
humble  opinion,  this  is  altogether  irrelevant  and  inadmissible. 
Nor  can  I  draw  any  distinction  between  such  statements  being 
made  to  the  bank-agent  or  the  trustees,  and  any  other  person. 
A  written  statement  cannot  be  so  cut  down.  I  don't  touch 
the  case  of  Macdonald,  2.3d  December  1836,  where  fraud  was 
alleged.  Laying  aside  the  proof,  is  there  enough  in  tbe  cir- 
eomslancct  of  this  case  to  stay  diligence  ?  Tbe  document  of 
debt  is  a  bill  on  which  diligence  might  be  used.  Delay  in  such  a 
case  is  material.  At  maturity,  the  last  indorsjr  pays  and  retires 
the  bill ;  he  takes  no  assignation,  and  makes  no  demand  on  tiie 
acceptor.  Before  this  the  drawer  had  fallen  into  difficulties 
and  executed  a  trust.  His  trustees  pay  on  his  order,  and  take 
no  asavnation,  or  make  any  demand  on  tbe  acceptor.  Tbey 
act  as  u  it  were  Colville's  debt.    Tbey  continue  in  tbe  manage- 


ment of  the  trust  for  two  years  thereafter,  and  the  present  de- 
mand is  made  by  another  man  of  busineiis.  Would  not  the  cir- 
cumstances have  protected  the  trustees  from  liubility  in  not  de- 
manding payment?  much  more  muAt  tbey  protect  the  acceptor. 
Such  conduct  and  circumstances  show  that  it  was  Colville's 
debt.     I  am  therefore  for  suspending  the  charge. 

The  Court  suspended  the  letters  simpliciter^  with 
expenses,  under  deduction  of  those  incurred  in  taking 
the  proof. 

Lord  Ordinary^  Jeffrey. — Act,  Rutherfurd,  Russel  and  Mac- 
farlane;  Greig  and  Morton,  Yf.S.,  Agents AU.  Solicitor-Ge- 
neral (McNeill),  Marshall ;  M'Ritcbie,  Bayley  and  Henderson, 
yf,S.,  Agents F.  Clerk |  J.W.I 


2Sth  November  1841. 
Second  Division. — (J.  W.) 

No.  25. — John  Harvey,  Suspender^  v,  Adam 
FoBREST,  Respondent* 

Process — Jurisdiction — Burgh — Small-Debt  Act — Public  Offi- 
cer— Found  that  the  proceedings  in  the  Small-Debt  Court, 
held  by  the  magistrates  of  a  burgh  as  justices  of  the  peace^ 
must  be  regulated  by,  and  in  coryformity  to,  the  provisions  of 
the  Statute  6  George  IV.  cap.  48;  2.  That  the  warrant 
and  decree  in  an  action  before  the  said  Court  being  signed 
by  the  depute  town- clerk  instead  of  by  the  clerk  of  the 
peace  or  his  depute,  the  proceedings  were  incompetent  and  tn« 
valid. 

On  the  18th  September  1838,  Adam  Forrest,  tailor, 
Leith,  presented  a  complaint  "  unto  the  Honourable 
tbe  Magistrates  of  Leith,  Justices  of  Peace  for  the 
town  of  Leith  and  liberties  thereof,"  against  John 
Harvey,  concluding  for  pa3*^ment  of  the  sum  of  £1.  48., 
being  the  amount  of  an  account  for  attending  in  Court 
four  days  to  be  examined  as  a  witness  and  party  rela- 
tive to  objections  lodged  by  Harvey  to  his  right  to 
continue  on  the  roll  as  a  voter  for  a  member  of  Parlia* 
ment.  The  claim  and  warrant  of  citation  was  signed 
by  Alexander  Hay,  who  was  the  depute  of  the  town- 
clerk,  Mr  Anderson.  The  citation  and  service  of  the 
complaint  was  made  by  John  Mackay,  officer ;  and  the 
judgment  decerning  for  the  modified  sum  of  l6s.,  with 
2s.  5d.  of  expenses,  was  signed  by  Mr  Hay. 

During  these  proceedings  a  minute  was  lodged  by 
Mr  Harvey,  declining  the  jurisdiction  of  the  Court ; 
and,  besides  presenting  the  present  suspension,  he 
raised  also  an  action  of  reduction  of  the  decree. 

In  the  suspension  it  was  pleaded — That  the  Magis- 
trates were  not  entitled  to  hold  courts  in  the  capacity 
of  Justices  of  the  Peace,  under  the  6th  Geo.  IV.  c.  48, 
which  was  passed  in  regard  to  counties  and  stewartries : 
Farther,  supposing  them  entitled  to  hold  courts  as  Jus- 
tices of  the  Peace  under  the  Statute,  they  did  not  con- 
form themselves  to  the  requirements  therein  enacted, 
in  respect,  \st,  That  the  complaint  was  not  addressed 
to  the  Bailies  as  Justices  of  the  Peace  of  any  county 
or  shire,  as  required  by  section  3  and  schedule  A  of 
the  Act :  2d,  That  the  compkiner  was  cited  to  appear 
before  the  Magistrates  of  Leith,  and  not  before  the 
Justices  of  any  county  or  shire,  as  is  required  by  the 
said  section  and  schedule :  3cf,  That  the  person  who 
signs  the  warrant  of  citation  was  not  the  clerk  of  the 
peace  of  the  county  of  Edinburgh,  or  a  deputy  by  him 
appointed,  as  is  required  by  the  said  section,  or  a  clerk 
appointed  by  section  22 :  4th,  That  the  copy  citation 
did  not  bear  that  the  complaint  and  warrant  had  been 


40 


REPORTS  OF  CASES  DECIDED 


[November 


served  upon  the  complainer ;  and  lastfyy  That  the  judg- 
ment pronounced  does  not  bear  to  be  by  one  of  the 
Justices  of  the  Peace  of  any  shire  or  county,  as  is  re- 
quired by  the  said  section  3  and  schedule. 

On  the  other  hand,  it  was  pleaded  by  the  respondent 
— That  the  Magistrates  of  Leith  had  been  in  the  actual 
and  uninterrupted  exercise  of  the  powers  and  jurisdic- 
tion of  Justices  of  the  Peace  under  the  Small-Debt  Acts 
for  a  long  period  of  years*  By  the  charter  granted  to 
the  city  of  Edinburgh  by  Charles  I ,  dated  23d  Octo- 
ber 1636,  the  Provost  and  Bailies  of  the  city  of  Edin- 
burgh, and  their  successors,  are  made  and  constituted 
'*  Justices  and  Commissioners  of  our  Peace  within  our 
said  city  of  Edinburgh,  ports  of  Leith  and  Newhaven," 
&c.  By  the  Dock  Act,  39  Geo.  III.  c.  44,  §  16,  it  is 
enacted,  that  the  Magistrates  of  Leith  for  the  time 
being,  *<  shall  have  and  enjoy  the  same  powers  and 
jurisdictions  in  and  over  the  town  of  South  Leith  and 
harbour  thereof,  and  the  aforesaid  dock  or  docks,  and 
other  works  and  houses  contiguous  thereto,  in  all  ac- 
tions and  causes  that  may  come  before  them,  as  are 
competent  to  the  Lord  Provost  and  Magistrates  within 
the  royalty  of  Edinburgh."  By  the  Parliamentary 
Burgh  Act,  3  and  4  Will.  IV.  c.  77,  §  30,  it  is  enacted, 
"  that  the  Magistrates  and  Town-council  to  be  elected 
for  the  «aid  burghs  or  towns  (comprehending  Leith) 
under  the  authority  of  this  Act,  shall  have  such  and 
the  like  rights,  powers,  authorities,  and  jurisdictions 
as  is  or  are  possessed  by  the  Magistrates  and  Council 
of  any  royal  burgh  in  Scotland."  And  by  the  Com- 
mission of  the  Peace,  dated  23d  February  1838,  the 
Provost  and  Magistrates  of  Leith  for  the  time  being 
are  nominated  and  appointed  special  justices  **  to  keep 
our  peace  in  the  city  of  Edinburgh,  and  the  liberties 
thereof."  It  was  further  pleaded,  that  any  alleged  ir- 
regularity in  the  appointment  of  the  clerk  to  the  Magis- 
trates qua  Justices,  or  any  irregularities  in  the  form 
of  procedure,  would  not  void  the  procedure,  or  render 
the  present  suspension  competent. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  SthJuly  1840 The  Lord  Ordinary  havinf^  heard  parties,  and 

considered  the  process — Sustains  the  respondent's  plea,  that  the 
suspension  is  incompetent:  Disnnisses  it,  and  decerns:  Finds 
the  suspender  liable  in  expenses ;  appoints  an  account  thereof 
to  be  given  in ;  and,  when  lodged,  remits  it  to  the  auditor  to 
tax  and  to  report. 

"  Note. — The  suspender  insists  that  the  Justices'  Small-debt 
Statute,  and  even  the  schedules,  though  these  last  be  given  as 
mere  examples  of  forms,  shall  receive  the  most  literal  and  ju- 
daicai  construction — n  construction  so  rigid  as  to  render  the  Art 
worse  than  useless.  For  example,  the  Statute  directs  the  cita- 
tion and  the  service  of  the  complaint  to  be  by  a  '  constable  or 
peace  officer.*  It  was  done  in  the  present  instance  by  an  officer; 
but  because  the  schedule  happens  to  say  '  A  B  constable,*  and 
the  officer  here  was  not  a  constable^  it  is  maintained  that  this 
vitiates  the  whole  proceedings.  Some  encouragement  has  per- 
haps been  given  to  this  hypercriticism  by  one  or  two  judgments; 
but  though  the  Statute  no  doubt  must  be  interpreted  fairly  and 
legally,  quibbles  which  destroy  its  practical  usefulness  are  en- 
titled to  no  favour. 

'*  The  Lord  Ordinary  is  of  opinion,  that  the  Magistrates  bad 
jurisdiction  to  decide  the  cause  as  Justices ;  that  the  objections, 
taken  to  the  regularity  of  the  proceedings  are  all  groundless ; 
and  that,  with  one  exception,  they  are  all  frivolous. 

*'  This  exception,  which  forms  the  only  difficulty  in  the  case, 
relates  to  the  clerk. 

"  The  Statute  provides  that  the  warrant  to  cite,  and  the  judg- 


ment, shall  be  signed  by  *  the  clerk  of  the  peace,  or  any  depute 
by  him  appointed.'  Considering  that  the  object  of  the  Act  is  to 
give  cheap  and  speedy  justice  to  poor  people,  in  poor  causes,  it 
would  not  have  been  unreasonable  to  bold  that  these  suitors  were 
entitled  to  rely  chat  the  clerk  de  Jacto  was  the  clerk  de  jure ; 
and  that  if  they  found  a  person  in  the  office,  and  recognised  by 
the  public  and  the  Justices  as  entitled  to  be  so,  they  were  safe  in 
dealing  with  him,  especially  when  there  was  nobody  else  to 
whom  they  could  resort  as  more  truly  the  clerk.  But  in  the 
case  of  Gumming,  19tb  November  1833,  the  Court  found  that 
a  secret  flaw  in  the  appointment  of  the  acting  clerk  nullified  the 
whole  proceedings.  'This  decision  seems  to  have  made  the  his- 
tory of  the  clerk's  appointment,  with  the  view  to  discover  a  blot 
in  it,  a  subject  of  inquiry  with  all  parties  seeking  for  grounds 
for  suspending  small-debt  decrees.  There  is  another  case  of  the 
kind  before  the  Lord  Ordinary. 

*'  The  objection  taken  here  Is,  that  those  who  appointed  the 
clerk  had  no  authority  to  do  so ;  and  the  facts  are,  that  the 
Magistrates,  as  Justices,  had  appointed  Mr  Anderson,  and  that 
Anderson  had  given  a  deputation  to  Mr  Hay,  by  whom  the 
papers  in  this  case  were  signed.  Now,  it  is  said  that  the  *  clerk 
of  the  peace*  means  the  ordinary  Justice  of  Peace  clerk  for  the 
county,  or  at  least  a  clerk  who  can  only  be  named  by  the 
Crown. 

'*  If  this  be  correct — and  if  it  be  true  that  tbe  Magistrates, 
acting  as  Justices,  cannot  appoint  their  own  clerk  to  officiate 
within  their  own  town — then  the  Lord  Ordinary  does  not  see 
how  his  judgment  on  this  point  can  be  maintained.  But  it  ap- 
pears to  him  that  the  Magistrates  can  make  such  nominations, 
and  he  believes  that  they  have  been  in  the  general  and  inveterate 
practice  of  doing  so.  Tbe  case  of  Edinburgh  is  disputed  by 
the  parties,  but  it  does  not  seem  to  be  disputed  that  this  has 
been  the  practice  at  Leith  since  ever  the  Magistrates  there  acted 
as  Justices. 

"  All  that  the  suspender  says  about  the  case  of  Mabon,  15th 
November  1836,  and  about  the  constitution  of  the  burgh  court 
at  Leith,  is  inapplicable  to  any  thing  that  occurs  here.  The 
Magistrates  of  Leith  are  in  the  commission  of  the  peace,  and 
they  have  not  decided  beyond  £5,  and  therefore  we  have  no- 
thing to  do  with  their  magisterial  history  or  constitution,  or  any 
alleged  extension  of  jurisdiction." 

The  suspender  reclaimed.  At  the  advising  of  the 
cause  on  5th  March  1841,  the  Court  were  unanimously 
of  opinion  that  the  Magistrates  of  Leith  had  jurisdic- 
tion to  pronounce  the  judgment  complained  of  as  Jus- 
tices of  the  Peace,  and  that  the  proceedings  before 
them,  in  that  capacity,  were  sufficiently  formal  and 
regular,  provided  the  objection  stated  to  the  appoint- 
ment of  the  clerk  of  court  should  not  be  held  to  be  a 
fatal  objection ;  upon  which  last  point  minutes  of  de- 
bate were  ordered. 

From  the  minute  of  the  suspender  it  appeared,  that 
in  the  year  1821  the  Magistrates  of  Leith  first  resolved 
to  hold  their  Small- Debt  Court  agreeably  to  the  then 
subsisting  Small-Debt  Act,  and  on  the  5th  of  July 
following  they  expressly,  qua  Justices  of  the  Peace, 
appointed  Hugh  Veitch,  town-clerk  of  Leith,  to  be 
justice  of  peace  clerk  of  Leith,  with  the  usual  powers 
attached  to  the  ofiUce.  In  consequence  of  the  death 
of  Mr  Veitch,  a  meeting  of  the  Town-council  was  held 
on  the  21st  January  1837,  at  which  the  Provost,  Ma- 
gistrates and  Council,  appointed  Mr  Anderson  town- 
clerk  of  Leith,  **  with  the  usual  rights,  powers  and  prin- 
ciples of  the  ofiUce."  In  virtue  of  the  power  to  appoint 
deputies,  Mr  Anderson,  on  the  22d  of  April  1838, 
nominated  Mr  Alexander  Hay  to  be  his  deputy  in  the 
said  office  of  town-clerk  of  Leith.  By  the  Act  1685, 
c.  17,  Justices  of  the  Peace  were  authorised  to  nomi- 
nate their  own  clerks  at  their  first  meeting;  but  this 
Act  was  repealed  in  the  following  session,  and  the  no- 
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ininatioD  of  the  clerk  to  the  Justices  of  the  Peace  was 
declared  to  be  a  right  and  privilege  belonging  to  the 
Secretaries  of  State.  It  was  contended — 
That  the  provisions  of  the  Small-Debt  Act  demonstrates,  that 
the  clerk  of  the  peace  so  appointed,  or  bis  deputy,  is  the  officer 
to  officiate  under  that  Act.  Section  3  provides,  "  that  all  such 
causes  shall  proceed  upon  complaint  agreeable  to  the  form,  in 
schedule  (A),  subjoined  to  the  present  Act,  stating  shortly  the 
origin  of  debt  or  ground  of  action,  and  concluding  against  the 
defender;  and  the  clerk  of  the  peace,  or  any  deputy  by  him  ap- 
pointed, or  in  case  he  shall  fail  to  appoint  one,  the  clerk  to  be 
appointed  within  the  district  as  hereinafter  provided,  shall  adject 
to  the  said  complaint,  and  on  the  same  paper,  a  warrant  signed 
by  him  agreeable  to  the  form,  in  schedule  (A),  subjoined  to 
(be  present  Act.  The  provision  for  the  appointment  of  an  in- 
terim clerk  is  contained  in  the  22d  section, — **  In  case  the  clerk 
of  the  peace  shall  fail  to  attend,  either  personally  or  by  a  suffi- 
cient deputy,  in  any  of  the  said  districts,  at  the  meetings  ap- 
pointed by  the  said  Justices,  of  which  the  said  clerk  of  the  peace 
has  had  due  notice,  the  Justices  who  shall  attend  at  such  district 
meeting  or  meetings,  shall,  and  they  are  hereby  empowered  to 
name  an  interim  clerk  for  that  district,  who  shall  be  removable 
by  any  subsequent  Quarter-sessions,  and  another  clerk  may  then 
be  appointed  by  the  said  Quarter-sessions  from  time  to  time  as 
rbey  shall  see  cause."  The  clerk  of  the  peace  for  the  city  and 
liberties  of  Edinburgh  is  Mr  Callander,  who  holds  his  commis- 
sion, dated  12th  April  1837,  from  the  Secretary  of  State,  and  in 
these  terms, — "by  himself  or  his  deputies  to  sit  and  officiate  as 
clerk  in  all  meetings  of  the  Justices  of  the  Peace,  or  courts  holden 
by  them  within  the  said  city  and  liberties."  The  case  uf  Gum- 
ming V.  Monro,  19ih  November  1833,  is  perfectly  decisive,  that 
a  summons  subscribed  by  a  person  not  duly  authorised  to  exer- 
cise the  office  of  clerk,  is  an  absolute  nullity.  And  it  is  more- 
over conclusive,  that  such  nullity  may  be  challenged  in  the  form 
of  a  suspension. 

It  was  argued  by  the  respondent — 
That  the  clerk  of  the  Magistrates  was  truly  the  clerk  of  the 
p4?ace,  quoad  hoc.  There  is  a  distinction  between  what  may  be 
called  "  Charter  Justices,"  and  Justices  nominatim  appointed 
in  the  usual  commissions  of  the  peace.  The  appointment  in 
burghs  must  he  regulated  by  the  terms  of  the  charters,  and  by 
the  usage  following  thereon.  By  the  charter  of  the  city  of 
Edinburgh,  the  Magistrates  are  appointed  Justices  of  the  Peace; 
and  up  to  the  year  1827,  when  a  commission  from  the  Secre- 
tary of  State  was  for  the  first  time  granted  in  favour  of  Mr 
Callander,  as  clerk  of  the  peace  within  Edinburgh  and  its 
liberties,  the  town-clerk  of  Edinburgh  and  his  deputies  invaria- 
bly officiated  as  clerks  of  the  peace  in  the  courts  held  by  the 
Magistrates  as  Justices,  without  any  other  commission  or  ap- 
pointment than  their  appointments  and  deputations  as  common 
clerks  of  the  burgh.  Not  only  in  Edinburgh,  but  in  every  other 
royal  burgh,  the  town-clerk  acts  ex  officio  as  the  clerk  in  every 
court  b«sld  by  the  Magistrates,  in  virtue  of  all  jurisdictions  con- 
ferred on  them  by  their  charters,  or  falling  to  be  exercised  by 
them  ex  officio ;  and  the  burgh  fiscals  in  the  same  way,  with 
equally  general  appointments,  act  as  fiscals  in  these  various 
courts.  But  if  the  Magistrates  of  Edinburgh  are,  by  their  char- 
ters and  immemorial  usage.  Justices  of  the  Peace,  with  the 
right  and  privilege,  by  electing  a  common  clerk  of  the  burgh, 
of  entitling  him  to  be  at  the  same  time  clerk  of  the  peace 
within  the  liberties, — the  Magistrates  of  Leith,  according  to  the 
Statutes,  have  the  same  jurisdiction  in  Leith,  with  the  same 
concomitant  right  as  to  the  appointment  of  their  clerk.  Con- 
suetude alone  can  confer  jurisdiction  as  Justices  of  the  Peace, 
and,  according  to  the  institutional  writers  both  of  England  and 
Scotland,  can  give  to  them  a  jurisdiction  in  matters  not  ex- 
pressly committed  to  them  by  the  Statutes:  much  more  then 
must  it  be  sufficient  to  confer  the  power  of  appointing  tbeir 
own  derks,  even  if  that  appointment  would  otherwise  have  be- 
longed to  the  Secretary  of  State  as  a  privilege  of  his  office, 
which,  ao  &r  as  regards  royal  burghs,  it  never  appears  to  have 
done.  It  is  said,  that  because  the  schedule  annexed  to  the  Small- 
Debt  Acly  6  Geo.  IV.  c.  48,  bears,  **  the  clerk  of  the  peace  for 
the  shire  of  grants  warrant  for  summoning  the  said 

dcfendiT  to  compear  before  the  Justices  of  the  Peace  for  the 


said  shire,'*  therefore  the  clerk  of  the  peace  mentioned  in  sec- 
tion 3  of  the  Act,  must  be  the  clerk  of  the  peace  for  the  shire 
appointed  by  the  Secretary  of  State,  and  that  no  such  warrant, 
unless  granted  by  him  or  his  deputies,  is  to  he  held  legal.  But 
this  argument  goes  a  great  deal  too  far,  for  it  strikes  at  the 
root  of  the  jurisdiction  itself,  which  has  already  been  held  to  be 
goo<l.  The  third  section  of  the  Act  says,  that  the  warrant  of 
citation  is  to  be  issued  by  *'  the  clerk  of  the  peace,  or  any  de- 
puty by  him  appointed."  But  the  Act  does  not  say  that  the 
clerk  of  the  peace,  here  referred  to,  must  be  a  clerk  appointed 
by  the  Secretary  of  State.  In  truth,  the  denomination  of  **  clerk 
of  the  peace,"  is  in  ierminis  applicable  to  the  town-clerk  of  Leith. 
He  was  the  clerk  of  the  peace  in  Leilh,  so  far  as  the  Magistrates 
bad  jurisdiction  as  Justices  before  the  passing  of  the  Small-Oebc 
Acts.  There  is  nothing  in  these  Acts  to  imply  that,  while  the 
jurisdiction  of  the  Magistrates  as  Justices  was  to  continue,  his 
right  to  act  as  the  clerk  of  the  peace  in  their  courts  was  to  cease. 
The  objection  taken  by  the  suspender  is,  not  that  the  clerk  who 
granted  the  warrant  of  citation  was  not  the  clerk  of  the  peace 
for  the  city  of  Edinburgh  and  its  liberties,  but  that  he  was 
*'  not  the  clerk  of  the  peace  for  the  shire  of  Edinburgh,  or  a 
deputy  appointed  by  bim."  But  the  jurisdiction  of  the  Magis- 
trates under  the  charters,  and  the  commission  of  the  peace  for 
the  city  of  Edinburgh  and  its  liberties,  was,  and  is  altogether 
separate  from,  and  independent  of  the  jurisdiction  vested  in  the 
county  Justices;  and  the  clerk  of  the  peace  for  the  county  of 
Mid- Lothian  has  nothing  to  do  with  the  appointment  of  the 
clerks  in  the  Justice  of  Peace  Courts  of  the  Magistrates  of 
Edinburgh  and  Leith.  The  object  of  the  commissions  of  the 
peace  for  the  city  of  Edinburgh  and  its  liberties,  was  to  add  a 
number  of  other  Justices  who  might  act  along  with  the  Magis- 
trates within  the  city  and  its  liberties ;  and,  accordingly,  since 
these  commissions  were  issued,  "  two  other  Justices  in  the 
commission  of  the  peace  for  the  county  of  the  city  have  usually 
been  applied  to  to  sit  along  with  the  Magistrates  in  these  courts." 
In  consequence,  it  became  safe  and  expedient,  if  not  strictly 
necessary,  that  the  clerk  who  was  to  act  under  these  new 
Justices,  should  have  a  commission  from  the  Secretary  of 
State  like  the  clerks  of  other  Justices  appointed  by  commis- 
sion. The  present  case  is  very  different  from  Cumming  v. 
Monro,  which  was  the  case  of  a  summons  subscribed  by  a  per- 
son without  any  authority  from  the  principal  or  depute-clerks, 
who  alone  were  known  to  the  Court.  Here  there  is  no  ques- 
tion that  the  person  who  subscribes  the  warrant  of  citation  is 
the  authorised  clerk  of  Court  under  the  only  appointment 
which  exists,  and  that  the  recognition  of  that  appointment  as 
sufficient,  both  by  the  Court  and  the  public,  is  coeval  with  the 
existence  of  the  Court  itself.  The  respondent  holds  a  decree 
unobjectionable,  except  in  so  far  as  it  is  alleged  that  the  clerk 
of  Court  de  facto  was  not  the  clerk  de  jure, — an  objection 
which  is  submitted  to  be  groundless  in  itself,  and  not  to  be  re- 
levant, even  if  it  were  well  founded,  to  void  the  proceedings. 

At  advising, 

Lord  Meadowbank, — This  is  a  suspension  of  a  decree  pro- 
nounced by  the  Magistrates  of  Leith,  sitting  as  Justices  of  the 
Peace  under  the  Small- Debt  Act,  6  Geo.  IV.  c.  48,  and  the 
ground  of  suspension  is,  that  the  warrant  of  citation  was  not 
signed  by  a  clerk  of  the  peace,  or  any  deputy  appointed  by  him. 
The  words  of  the  Act  of  Parliament  in  regard  to  this  officer 
are  quite  precise.  By  the  3d  section  it  is  provided,  **  that  all 
such  causes  shall  proceed  upon  complaint  agreeable  to  the  form 
in  schedule  (A) ;  and  the  clerk  of  the  peace,  or  any  deputy  by 
him  appointed,  shall  adject  to  the  said  complaint  a  warrant 
signed  by  him,  agreeable  to  the  form  in  schedule  (A)."  The 
22d  section  provides,  "  That  in  case  the  clerk  of  the  peace 
shall  fail  to  attend,  either  personally  or  by  a  sufficient  deputy, 
in  any  of  the  said  districts,  at  the  meetings  appointed  by  the 
said  Justices,  of  which  the  said  clerk  of  the  peace  has  had  due 
notice,  the  Justices  who  shall  attend  at  such  district  meeting 
or  meetings,  shall,  and  they  are  hereby  empowered  to  name  an 
interim-clerk  for  that  district,  who  shall  be  removable  by  any 
subsequent  Quarter-Sessions,  and  another  clerk  may  then  be 
appointed  by  the  said  Quarter-Sessions  from  time  to  time  as  they 
shall  see  cause."  In  the  first  place,  therefore,  it  appears  that 
the  Statute  requires  that  the  warrants  of  citation  be  signed  by 
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the  clerk  of  the  peace  or  his  deputy.  And  in  the  second  place, 
It  appears  that  if  the  clerk  shall  fail  to  attend  at  district  meet- 
ings, the  Justices  are  empowered  to  appoint  an  interim  clerk, 
removable  by  the  Quarter- Sessions.  In  the  case  of  Gumming 
V.  Monro,  19th  November  1833,  it  was  decided,  that  although 
the  clerk  of  the  peace  had  a  right  to  appoint  a  deputy,  his  de- 
puty had  no  right  to  appoint  a  substitute.  On  the  same  prin- 
ciple, if,  on  evidence  of  the  failure  of  the  principal  clerk,  the 
Justices,  as  empowered,  appointed  an  interim  clerk,  he  would 
have  no  right  to  appoint  a  depute.  The  Justices  may  exercise 
their  discretion  in  selecting  a  person  to  perform  the  duties  of 
the  clerk  of  the  peace ;  but  this  power  is  not  communicated  to 
others.  Now,  what  takes  place  here, — assuming  that  the  Jus- 
tices of  the  Peace  for  Leith  have  the  powers  of  proper  Justices 
of  the  Peace  for  the  shire,  and  that  there  was  evidence,  of 
which  truly  there  is  none,  that  the  principal  clerk  had  had  no- 
tice, and  failed  to  attend,  either  personally  or  by  a  sufficient 
deputy, — Mr  Veitch  is  first  of  all  appointed  clerk  by  the 
Magistrates:  he  dies,  and  there  is  no  nomination  of  any  indivi- 
dual in  terminis  thereafter  as  Justice  of  Peace  clerk.  Mr  An- 
derson was  appointed  solely  as  town-cleik  ;  but  suppose  bis 
appointment  to  embrace  aUo  the  office  of  Justice  of  Peace  cterk, 
all  that  is  done  is  to  constitute  him  interim  clerk  on  the  ab- 
ience  of  the  principal  clerk.  He  holds  no  deputation  himself, 
and  yet  he  grants  a  substitution  to  Hay.  By  the  case  of  Gum- 
ming V,  Monro,  the  warrant  requires  to  be  signed  by  the  clerk 
of  the  peace  or  his  depute :  here  it  is  signed  by  Hay  the  sub- 
stitute of  an  interim  clerk.  He  is  a  person  unknown,  and  his 
u*arrant  worth  nothing.  As  in  the  case  of  Monro,  I  think, 
therefore,  that  there  is  here  no  process.  I  am  for  suspending 
the  decree. 

Lord  Moncreiff. — I  am  of  the  same  opinion.  At  the  ad- 
vising of  the  case  on  5ih  March  1841,  we  were  all  of  opinion 
that  the  jurisdiction  of  the  Magistrates  of  Leith,  as  Justices  of 
the  Peace,  to  pronounce  the  judgment  complained  of,  was  made 
out ;  and  I  concurred  in  that  opinion  for  the  following  reasons: 
Isf,  The  Magistrates  of  Edinburgh  are  ex  officio  Justices  of  the 
Peace  for  the  city  of  Edinburgh  and  its  liberties,  which  com- 
prehend Leith :  2d,  The  Dock  Act,  39  Geo.  III.  c.  44,  §  16, 
enacts,  that  the  Magistrates  of  Leith  shall  have  the  same 
powers  and  jurisdiction  in  and  over  the  town  of  South  Leith 
**  in  all  actions  and  causes  that  may  come  before  them,  as  are 
competent  ro  the  Lord  Provost  and  Magistrates  within  the 
royalty  of  Edinburgh  :"  3</,  The  Burgh  Act,  3  and  4  Will.  IV. 
c.  77,  §  30,  gives  the  same  powers  more  broadly,  and  enacts,  that 
the  Magistrates  to  be  elected  under  its  authority  "  shall  have 
such  and  the  like  rights,  powers,  authorities  and  jurisdictions, 
as  is  or  are  possessed  by  the  Magistrates  of  any  royal  burgh  in 
Scotland  :'*  4M,  In  the  special  commission  for  the  city  of  Edin- 
burgh, and  the  liberties  thereof,  the  Provost  and  Magistrates  of 
Leith  are  mentioned  in  express  terms.  But  although  their 
jurisdiction  may  be  made  out,  their  power  to  nominate  a  clerk 
of  their  own  may  not.  There  is  no  incompatibility  between 
their  own  appointment  as  Justices,  and  their  being  attended 
and  served  by  the  clerk  specially  nominated  by  Statute.  The 
express  rule  of  the  Statute  is,  that  the  warrant  shall  be  signed 
by  the  clerk  of  the  peace,  and  the  schedule  is  conform  to  the 
enactment.  The  clerk  of  the  peace  holds  his  commission  from 
the  Grown ;  and  there  is  a  special  commission  to  Mr  Gallander 
to  be  clerk  to  the  Justices  of  Peace  of  the  ci'y  of  Edinburgh 
and  the  liberties, — comprehending,  among  the  number,  the 
Magistrates  of  Leith.  Now,  it  is  to  be  observed,  that  the  ju- 
risdiction given  to  Justices  of  Peace  under  the  Small- Debt  Act 
is  entirely  the  creature  of  Statute.  Whatever  other  powers 
the  Magistrates  of  Leith  may  have  as  Justices,  in  this  matter 
they  had  only  power  under  the  Statute.  Anderson  was  not 
the  deputy  of  the  clerk  of  the  peace  :  he  was  nominated  by  the 
Town-council,  and  not  by  the  Magistrates,  who  only  are  Jus- 
tices. The  22d  section  of  the  Act  confers  a  power  to  nominate 
an  interim  clerk ;  but  although  Anderson  bad  been  so  nomi- 
nated, he  could  not  have  appointed  u  deputy.  The  explanations 
given  by  the  respondent  of  tl\e  occasion  of  Callander's  appoint- 
ment, makes  the  matter  still  clearer.  The  object  of  the  com- 
missions of  the  peace  for  the  city  of  Edinburgh  and  its  liberties,  it 
is  said,  was  to  add  a  number  of  other  Justices  who  might  act 
along  vk-ith  the  Magistrates ;  and  in  practice,  two  of  these  Jus- 


tices are  usually  applied  to,  to  sit  along  with  the  Magistrates  in 
their  Justice  of  Peace  Gourts.  It  became  necessary,  there- 
fore, that  the  city  clerk  should  have  a  commission  from  the 
Secretary  of  State,  like  the  clerks  of  other  Justices  appointed 
by  commission.  But  if  it  is  admitted  that  Mr  Callander  or  bis 
deputy  is  the  proper  clerk  to  act  when  the  Magistrates  choose 
to  sit  along  with  any  of  the  commission  Justices,  it  is  clear  that 
he  must  be  the  proper  clerk ;  for  the  clerk  cannot  be  made  to 
change,  and  depend  on  the  Justices  sitting.  I  am  therefore  of 
opinion  that  the  warrant  is  a  nullity.  The  case  of  Gumming  v, 
Monro  is  precisely  in  point,  and  is  of  great  authority.  The  judg- 
ment was  pronounced  by  Lord  Gorehouse,  and  was  afterwards 
adhered  to  by  the  Court.  If  the  warrant  be  illegal,  the  practice 
cannot  support  it  when  challenged.  I  don*t  say  any  thing  of 
the  effect  of  such  warrants  upon  decrees  which  have  been  al- 
ready implemented ;  but  the  sooner  such  a  practice  is  stopped 
the  better. 

Lord  Justice-  Clerk I  concur  with  the  opinions  delivered, 

although  1  conceive  the  question  to  be  one  of  great  difficulty. 
I  argued  the  case  as  counsel  at  the  bar,  but  could  not  satisfy 
myself  of  the  soundness  of  my  argument,  although  it  appears  to 
have  satisfied  the  Lord  Justice- General,  as  I  find  from  the  notes 
of  an  opinion  which  he  had  written  upon  his  papers.  Still, 
however,  I  think  the  objection  insurmountable.  The  jurisdic- 
tion under  the  Small-Debt  Act  is  statutory ;  and  if  the  clerk  of 
Court  be  described  in  terms  applicable  to  one  officer  only,  and 
that  officer  not  the  town -clerk,  then  be  cannot  act  with  the 
Magistrates  sitting  as  Justices  under  this  Act.  Perhaps  he 
might  officiate  along  with  them  in  their  other  actings  as  Justices, 
although  I  do  not  say  that  a  town-clerk  is  one  of  the  clerks  of 
her  Majesty's  peace.  It  is  said  that  the  respondent  found  the 
person  who  signed  the  warrant  clerk  de  facto,  although  not 
dejure;  and  reference  is  made  to  the  case  of  Hardie,  under  the 
commission  of  Oyer  and  Terminer  in  1820.  I  acknowledge  the 
value  of  the  principle  laid  down  in  that  case.  When  a  party 
holds  the  only  and  proper  office  for  performing  certain  duties, 
his  actings  m.iy  be  valid,  notwithstanding  some  defect  in  his  ap- 
pointment ;  but  the  objection  here  taken  is,  that  a  party  holding 
an  altogether  different  office  from  that  pointed  out  by  the  Sta- 
tute, has  nevertheless  put  his  hands  to  certain  acts  required  by 
it.  There  seems  to  be  some  confusion  in  the  argument  drawn 
from  the  jurisdiction  of  the  Magistrates.  They  may  sit  as 
Justices  of  the  Peace  under  the  Small-Debt  Act,  but  it  does  not 
follow  that  they  are  to  sit  exclusively.  If  other  Justices  may 
sit  along  with  them,  then  there  is  an  end  of  the  claim  of  the 
town-clerk  to  be  clerk  of  the  Small -Debt  Court.  He  cannot  be 
clerk  where  other  Justices  are  entitled  to  sit  and  may  choose  to 
appear.  But  although  the  town-clerk  be  not  the  proper  clerk, 
it  does  not  follow  that  the  Magistrates  may  not  ait  as  Justices, 
and  hold  a  Small -Debt  Court.  District  courts  are  appointed  by 
the  Statute,  but  they  must  be  held  as  prescribed.  The  Court 
here  was  either  a  district  court  or  it  was  not.  If  it  was  not, 
the  Magistrates  were  not  entitled  to  a  clerk  different  from  the 
clerk  of  the  peace.  If  it  was,  they  ought  to  have  appointed  an 
interim  clerk  as  provided.  The  Magistrates  do  not  carry  into 
the  commission  any  peculiar  or  distinctive  character.  The  law 
gives  them,  as  Justices,  a  cletk  of  the  peace,  and  they  are  not 
entitled  to  nominate  another  party  for  the  performance  of  bis 
duties.  Looking  to  the  special  clauses  in  the  Statute,  the 
town-clerk  cannot  claim  the  office  either  of  clerk  of  the  peace 
or  of  interim  clerk  ;  he  does  not  answer  the  description  given  of 
either.  I  am  not  moved  by  the  course  of  practice,  or  that  the 
proceedings  will  be  vitiated.  If  the  officer  acted  without  au- 
thority, the  nullity  of  his  proceedings  will  not  be  obviated  by 
the  practice.  We  are  here  in  a  suspension  of  a  decree  not  yet 
executed ;  and  I  do  not  say  that  the  same  ground  of  objec- 
tion will  avail  in  the  reduction  of  decrees  already  implemented, 
or  against  any  proceedings  not  timeously  challenged,  or  in  any 
action  of  damages  against  the  town-clerk.  I  do  not  consider 
Edinburgh  to  be  a  separate  county  of  itself,  as  some  cities  are 
in  England ;  and  I  do  not  think  it  would  be  competent  for  the 
Crown  to  erect  it  into  one.  The  Crown  may  appoint  Justices 
for  a  particular  part  of  the  county ;  but  these  would  only  be 
authorised  to  act  with  the  others,  holding  a  commission  over  the 
whole  shire.  The  decree  sought  to  be  reduced,  proceeds  upon 
a  warrant  signed  by  Mr  Hay,  and  it  humbly  appears  to  me  that 
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as  he  had  no  authority  to  act  as  a  Justice  of  Peace  clerk,  the 
proceedinirs  following  upon  the  decree  cannot  be  sustained. 

Lord  Medioyn, — If  I  were  satisfied  that  I  am  not  bound  to  gro 
farther  baclc  than  the  6th  of  Geo.  IV.  c.  48.  I  would  arrive  at 
the  same  opinion  as  your  Lordships.  But  I  feel  constrained  to 
go  back  to  39  Geo.  III.  c.  46,  which  was  merely  an  extension 
of  (he  powers  of  the  Magistrates  sitting  in  the  ten*merk  court, 
and  which  did  not  call  upon  them  to  appoint  any  other  clerk 
than  what  they  had  been  in  use  to  employ.  The  6th  Geo.  IV. 
was  a  continuing  of  the  Act  of  Geo.  III. ;  and  if  the  town-clerk 
who  acted  in  the  ten-merk  court  acted  also  under  that  Statute, 
and  has  continued  to  do  so  hitherto  undisturbed,  I  do  not  see 
how  his  actings  can  be  invalid.  The  case  of  Gumming  v,  Monro 
was  a  null  appointment,  and  could  therefore  not  be  homologated ; 
whereas,  the  origin  of  the  appointment  of  the  town-clerk  was  a 
legal  origin.  I  bad  prepared  notes  to  enable  me  to  illustrate 
and  enforce  these  views,  but  seeing  that  I  differ  from  the  whole 
of  your  Lordships,  my  confidence  in  my  opinion  must  be  much 
shaken,  and  I  shall  not  enter  into  farther  detail. 

The  Court  pronounced  the  following  interlocutor : 

"  Alter  the  interlocutor  complained  of:  Find  that  the  pro- 
ceedings in  the  Small-Debt  Court,  held  by  the  Magistrates  of 
Leith  as  Justices  of  the  Peace,  must  be  regulated  hy,  and  in 
conformity  to  the  provisions  of  the  Statute  6  Geo.  IV.  c.  48: 
Find  chat  the  warrant  for  summoning  the  reclaimer,  John  Hur- 
▼ey.  to  appear  in  the  action  raised  at  the  instance  of  the  re- 
spondent, Adam  Forrest,  in  the  Justice  of  Peace  Small- Debt 
Court  held  at  Leith,  and  also  the  decree  in  said  action,  of  which 
suspension  is  sought,  were  signed  by  Alexander  Hay,  the  depute 
town-clerk  of  Leith,  acting  as,  and  in  character  of  clerk  to  the 
said  Justice  of  Peace  Court,  in  respect  of  his  office  as  town- 
clerk  of  Leith,  or  the  depute  of  such  town-clerk :  Find  that 
the  town-clerk  of  Leith,  or  his  depute,  is  not  entitled,  under  the 
above-mentioned  Statute,  to  act  as  clerk  to  the  said  Justice  of 
Peace  Court,  and  cannot  be  taken  to  be  in  terms  of  the  said 
Statute  the  clerk  of  the  peace,  or  depute-clerk  of  the  peace: 
Find  that  the  proceedings  complained  of  were  therefore  incom- 
petent and  invalid,  and  of  no  force  or  effect  in  law :  Suspend  the 
letters  $implicif.er,  and  decern :  Find  the  defender  entitled  to 
expenses,  sublet  to  modification  ;  and  before  such  modification, 
appoint  the  account  to  be  lodged,"  &c. 

Suspender's  Authorities — Statute  1685,  c.  17;  1686,  c.  20. 
Hutchison,  Vol.  I.  p.  51.  Gumming  v.  Monro,  19th  Nov. 
1833.  Tait,  voce  Small-Debt  Court.  Holmes  v.  Reid,  4th 
March  1829 ;  7  Sh.  535.  Brown  p.  Richmond  and  Co.,  16th 
Feb.  1833;  Fuc.  Coll.  Maitland  v.  Hume,  3d  July  1835. 
M*Laren  v.  Findlay,  12th  Dec  1835.  Hutchison,  Vol.  L  p. 
124. 

Respondent's  Authorities — Maitland*s  History  of  Edinburgh, 
pp.  259,  260.  266.  Blackstone,  B.  I.  c.  7,  §  3 :  B.  III.  c.  3. 
Hale's  History  of  the  Common  Law  of  England,  6ih  edit. 
Note  to  p.  200.  Statute  1609,  c.  7;  1661,  c.  38.  Ersk.  I.  4, 
21.  Charles  IL  1661.  c.  123.  Thomson's  Acts,  Vol.  VII.  p. 
84.  Art.  of  Union,  19(h  and  21st.  Statute  6th  Anne,  c.  6 ; 
20tb  Geo.  IL  c.  43,  §  26;  1587,  c.  81;  1685,  c.  16.  Thorn- 
son's  Aets,  Vol.  VIII.  p.  472.  Blackstone,  B.  IV.  c.  19.  §  8. 
Statute  39ib  Geo.  1IL  c.  44 ;  3  and  4  Will.  IV.  c  77.  Dowie 
e.  Douglas,  30th  May  1817.  F.  C. ;  1  Sh.  App.  p.  125.  Carse 
r.  Kelly.  30th  Nov.  1821 ;  1  Sh.  178.  2  Hawkins,  c.  8,  §  10, 
&e.  Hutchison's  Justice  of  Peace,  3d  edit.  Vol.  I.  p.  291. 
Mackay,  Skirving  and  Co.  o.  Bond,  19fh  Nov.  1813,  F.  C. 
Dwarris  on  the  Statutes,  pp.  712,  637.  Green's  Report  of 
Trials  for  High  Treason,  under  Commission  of  Oyer  and  Ter- 
miner of  1820,  Vol.  L  p.  100  to  118.  Hutchison's  Justice  of 
Peace.  3d  edit.  Vol.  I.  Notes  to  p.  57.  Hale's  Pleas  of  the 
Crt»wn,  Vol.  II.  p.  47.  2  Hawkins,  37.  Tait's  Justice  of 
Peace,  p.  266.  Rex  o.  Sainsbury,  4  T.  R.  451.  Blankley 
0.  Wioataiiley,  3  T.  R.  279.  Talbot  v.  Hubble,  2  Str.  1 154. 
Dalton,  e.  3,  p.  8,  &c  6th  Geo.  IV.  c.  48,  §  14,  15,  22,  23. 
Margate  Pier  Company  v.  Hannam,  Dyson,  and  Others,  29th 
Nov.  1819;  2  Barii.'and  Aid.  266.  Chitty's  Bum's  Jnsdoe, 
p.  563. 

LcrdOr^nmy^  Coekbnrn. — Act.  Solicitor-General  fM'Neill), 
A.  McNeill;  Alexander  Nairne,  8.S.C.,  Agent ^//.  Ruther- 


furd,  Deas;  William  Loiimer,  S.S.C,  Agent. — T.   Clerk, — 

[J.W.J 


26th  November  1841. 
First  Division (H.  B.) 

No.  26. — Da  Andrew  FrPE,  Pursuer^  r.  John 
Carfrak  and  Sox,  Defenders. 

Prescription — Bill — Reference  to  Oath — Circumstmees  in  which 
an  oath  was  held  negative  of  a  reference  that  a  prescribed  bill 
was  resting'Owing^  though  the  bill  continued  in  the  drawer* s 
possession,  and  the  deponent  {an  acceptor)  could  not  specify  in 
what  gear  it  was  paid,  or  whether  it  was  paid  *'  in  cash,  or  bg 
an  order  on  the  bank,  or  how." 

John  Carfrae  and  Son,  booksellers  in  Edinburgh, 
having  purchased  from  Dr  Andrew  Fyfe  the  remaining 
stock  of  his  *'  Compendium  of  Anatomy"  at  the  price 
of  £188,  granted  him  in  payment  their  four  acceptances 
for  £47  each,  dated  7th  August  1830,  and  payable  re- 
spectively at  four,  six,  nine,  and  twelve  months  afler 
date.  It  was  admitted  that  the  first  three  bills  were 
paid;  but  in  August  1839,  Mr  M'lnnes,  Dr  Fyfe's 
agent,  made  a  demand  on  Mr  Carfrae,  junior,  the  only 
surviving  partner  of  the  firm  of  John  Oufrae  and  Son, 
for  payment  of  the  last  bill  which  remained  in  his  pos- 
session, and  which  he  alleged  was  still  due.  In  sup- 
port of  the  demand  he  referred  to  a  correspondence 
relative  to  that  bill  in  1831.  The  correspondence 
commenced  15th  September  1831,  with  a  letter  from 
Mr  Mitchell  for  Mr  M'Innes,  reminding  Mr  Carfrae 
that  his  bill  to  Dr  Fyfe  for  £47  had  fallen  due  on  the 
7th  August,  and  requesting  him  to  retire  it  "  to-morrow 
or  Saturday."  Mr  Carfrae  replied,  that  he  understood 
Dr  Fyfe  had  consented  to  a  renewal,  and  begged  that 
the  arrangement  might  still  be  gone  into.  Owing  to 
Mr  M'Innes's  absence  from  town  a  short  delay  took 
place.  Afterwards,  on  the  2d  November,  he  wrote  as 
follows : 

"  Mr  M'Innes  begs  to  inform  Messrs  Carfrae  and  Son,  that 
their  hill  to  Dr  Fyfe  for  £47,  dne  10th  August  last,  will  be  pre- 
sented for  payment  on  Saturday  next,  when  it  is  expected  the 
bill  will  be  paid." 

Mr  Carfrae  again  replied : 

'*  Messrs  Carfrae  would  feel  greatly  obliged  if  Mr  M'Innes 
would  allow  Dr  Fyfe*s  bill  to  stand  over  till  the  end  of  this 
month,  when  it  will  be  paid  with  many  thanks.  There  is  an- 
other bill  of  Dr  F.'s  due  on  the  10th  current,  which  we  will  be 
ready  for.** 

The  next  letter  contained  the  above  demand  for 
payment,  dated  28th  August  1839*  Mr  Carfrae,  in 
reply,  assured  Mr  M*Innes  that  he  had  paid  the  bill. 
The  present  action  was  raised  to  enforce  payment. 
Mr  Carfrae  pleaded  prescription,  and  on  a  reference  to 
oath  deponed,  that  the  whole  set  of  bills  for  £47  each 
were  paid  in  Mr  M'Innes's  house : 

*'  That  he  himself  paid  one  which  was  not  delivered,  and  his 
late  father  stated  to  the  deponent  that  he  had  paid  another  bill 
to  Mr  M*Inn(.*s,  of  the  set  of  bills  aforesaid,  which  likewise  was 
not  delivered  up :  That  he  thinks  it  must  have  been  the  bill 
due  on  the  7th  and  10th  August  1631,  from  the  circumstance 
of  the  deponent*s  having  written  to  Mr  M*Innes  the  aforesaid 
letter  of  2d  November  1831,  and  from  the  tenor  of  Mr 
M*lnnes*s  letter,  to  which  the  deponent's  was  an  answer: 
That  he  does  not  recollect  whether  any  interest  was  demand- 
ed. Interrogated,  Whether  the  bill  which  the  deponent  did 
not  get  up  was  paid  to  Mr  M'Innes  himself?  Depones,  That  he 
thinks  it  was  paid  to  one  of  his  clerks.  Interrogated,  What 
was  the  reason  why  the  deponent  did  not  get  up  laid  bill  ? 
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Depones,  That  be  was  told  it  was  not  at  band.  Interrogated, 
Whether  be  did  not  ask  for  an  acknowledgment  or  receipt  for 
the  amount  paid  to  Mr  M'Innes's  clerk  as  aforesaid  ?  Depones, 
That  he  did  not,  and  that  occasionally  he  has  paid  bills  with- 
out either  obtaining  them  up,  or  any  acknowledgment  for  the 
amount,  in  consequence  of  the  bills  not  being  at  band.  In- 
terrogated, Whether  he  recollects  if  the  bill  was  paid  in  cash, 
or  by  an  order  on  the  bank,  or  how  ?  Depones,  That  at  this 
distance  of  time  be  cannot  tell  how  the  bill  was  paid.  Inter- 
rogated, In  what  year  the  said  bill  was  paid  by  the  deponent 
to  Mr  M'Innes's  clerk?  Depones,  That  he  cannot  say  when, 
but  he  still  thinks  it  was  the  bill  due  on  the  7th  and  10th 
August  1831 ;  and  adds,  that  the  said  bill  is  marked  paid  in 
the  deponent's  bill-book,  but  the  bill-book  does  not  show  at 
what  time  the  bill  was  paid,  although  the  cash-book  would. 
Interrogated,  If  the  cash-book  corresponding  with  the  period 
referred  to  has  gone  astray  ?  Depones,  That  it  has ;  and  adds, 
that  upon  the  dissolution  of  the  late  firm  of  Carfrae  and  Son  in 
1836,  his  late  father  and  partner  applied  for  the  business-books 
of  copartnery  by  letter,  and  he  got  three  cash-books,  contain- 
ing, as  the  deponent  believes,  all  the  entries  relative  to  the 
said  bill, — the  said  three  cash-books  being  those  particularly 
wanted  by  bis  father :  That  these  cash-books  were  never  re- 
turned to  the  deponent,  and  as  he  did  not  require  them  for  the 
conducting  of  his  business,  he  never  applied  for  them."  **  In- 
terrogated, Whether  the  debt  libelled  is  resting-owing  ?  De- 
pones, That  it  is  not :  it  was  paid  ;  and  adds  in  farther  expla- 
nation, that  no  demand  for  payment  of  the  bill  libelled  for  was 
ever  made  upon  him  until  he  raised  an  action  in  1S39  against 
the  pursuer  for  payment  of  a  contra  account  which  was  incurred 
several  years  after  1831 :  That  the  pursuer  had  also  stated  to 
the  deponent  more  than  once  that  he  had  received  payment  of 
all  the  bills  from  Carfrae  and  Son ;  and  farther,  that  on  the 
dissolution  of  the  copartnership  of  Carfrae  and  Son  in  1836,  no- 
tice was  inserted  in  the  Edinburgh  Gazette  of  31st  of  May  in 
that  year,  calling  on  the  creditors  of  the  concern  to  lodge  their 
claims  in  the  deponent's  hands,  but  no  claim  was  then  lodged  by 
the  pursuer.*' 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

• 

"  2d  November  1841. — The  Lord  Ordinary  having  consi- 
dered the  closed  record,  with  the  oath  emitted  by  the  defender 
under  the  pursuer's  reference,  and  heard  parties'  procurators — 
Finds  the  original  constitution  of  the  debt  proved  by  the  said 
oath  ;  but  on  the  other  band,  finds  that  the  oath  does  not  in- 
struct that  the  debt  is  resting-owing :  Therefore,  assoilzies  the 
defender  from  the  conclusions  of  the  libel ;  bur,  in  the  circum- 
stances of  the  case,  finds  no  expenses  due  to  either  party,  and 
decerns. 

"  Note, — The  Lord  Ordinary,  though  by  no  means  satisfied 
with  the  oath  in  this  case,  has  been  unable  to  draw  any  suffi- 
ciently marked  line  of  distinction  between  it  and  the  case  of 
Boberlson,  26th  May  1830,  to  entitle  him  to  disregard  the 
judgment  there  unanimously  pronounced  by  the  Court.  But 
for  that  judgment,  however,  he  should  have  felt  the  greatest 
possible  hesitation  in  deciding  as  he  has  done.  For  with  the 
original  constitution  of  the  debt  admitted, — the  bill  itself  still 
remaining  in  the  creditor's  hands, — and  no  payment  alleged  to 
that  creditor  himself,  but  only  to  some  unnamed  and  (for  ought 
leen)  unauthorised  person,  '  thought*  to  be  a  clerk  of  his 
agent's, — the  defender  being  unable  to  state  '  in  what  year,'  or 
whether  '  in  cash,  or  by  an  order  on  the  bank,  or  how,*  and  not 
even  venturing  to  say  positively  that  it  was  the  individual  bill 
here  in  dispute, — for  he  only  '  thinks  it  must  have  been  the  bill 
due  on  the  7th-10th  August  1831,' — the  Lord  Ordinary  does 
confess  that  be  entertains  serious  doubts  how  far  there  is  not 
enough  here  to  overthrow  the  legal  presumption  of  payment 
implied  in  the  doctrine  of  prescription,  and  to  throw  back  the 
defender  on  his  original  liability,  as  still  remaining  undis- 
charged. 

*'  Accordingly,  the  Lord  Ordinary's  first  and  very  strong 

'impression  of  the  case, — following  the  principles  laid  down  in 

Hay,  21st  June  1786  (Diet.  13,220);  Smith,  26th  November 

1807  (Baron  Hume,  462} ;  Allison,   10th  March  1841  (Fac. 

Coll.),  and  others  of  the  like  class,—  was,  that  the  pursuer  was 


entitled  to  decree.  Nor  does  he  even  now  feel  by  any  means 
sure  that  the  case  of  Robertson  runs  so  entirely  on  all-fours 
with  the  present,  as  completely  to  bear  out  the  judgment  that 
has  been  given.  At  the  same  time,  there  being  here  a  total 
and  unexplained  cessation  of  demand  for  many  years  after  the 
most  pressing  and  repeated  demands  of  payment  in  the  outser, 
— the  pursuer  not  having  lodged  a  claim  on  the  estate  of  rhe 
company,  his  original  debtor,  notwithstanding  its  dissolution, 
and  the  relative  notice  and  call  upon  the  creditors  in  the 
Gazette, — but,  on  the  contrary,  according  to  the  oath,  having 
even  '  stated  to  the  deponent  more  than  once  that  he  had  re- 
ceived payment  of  all  the  bills,*  while,  combined  with  this,  all 
the  said  bills  stand  regularly  marked  in  the  defender's  bill-book 
as  *  paid,* — there  being  no  impeachment  of  the  authenticity  of 
this  marking,  the  Lord  Ordinary  believes  that  he  has  only 
substantially  followed  the  spirit  of  the  decision  in  Robertson  in 
deciding  as  he  has  done. 

'*  It  is  not  thought,  however,  that  this  is  at  all  a  case  which 
entitles  the  defender  to  his  expenses.  The  pursuer,  from  the 
slovenly  manner,  to  say  the  least,  in  which  the  alleged  extinc- 
tion of  the  bill  by  the  defender  was  gone  about,  has  not  only 
lost  his  original  debtor,  but  has  got  no  one  fixed  with  the  debt 
instead, — neither  Mr  M'Innes  nor  his  supposed  clerk  being  in 
any  degree  affected  by  the  result  of  the  case  upon  the  defen- 
der's  oath." 

Both  parties  reclaimed, — the  pursuer  on  the  merits, 
and  the  defender  against  the  refusal  of  expenses. 
At  advising, 

Lord  President, — I  have  no  difficulty  in  finding  with  the  Lord 
Ordinary,  that  the  debt  is  not  resting-owing.  A  reference  was 
made  to  oath,  and  we  must  judge  of  its  purport.  In  doing  so, 
little  assistance  can  be  gained  from  decisions,  unless  it  could  be 
shown  that  the  oath  in  the  present  case  is  in  all  respects  identical 
with  those  to  which  the  decisions  refer.  This  is  impossible. 
Every  particular  oath  must  stand  by  itself.  We  must  look  at 
it  and  give  it  fair  play.  Now  in  the  present  case,  though  the 
defender  admits  that  he  was  once  liable  for  the  debt,  and  is  not 
able  at  the  distance  of  ten  years  to  give  a  very  particular  ac- 
count of  the  circumstances  connected  with  the  payment  of  it, 
he  is  clear  that  be  did  pay  it  to  some  person  acti^  for  the  pur- 
suer— he  believes  to  his  agent's  clerk.  There  is  nothing  in  the 
correspondence  inconsistent  with  this  deposition,  but  the  con- 
trary. It  appears  that  Mr  M'Innes,  the  avowed  agent  of  Dr 
Fyfe,  makes  a  demand  for  payment  shortly  af^er  the  bill  fell  due. 
Mr  Carfrae  replies,  that  he  understood  Dr  Fyfe  had  agreed  to 
a  renewal,  and  asks  that  this  may  still  be  done.  He  is  again 
pressed  for  payment,  and  replies,  that  if  the  bill  is  allowed  to 
lie  over  till  the  end  of  the  month,  it  will  be  paid  with  many 
thanks.  This  was  in  1831,  and  nothing  more  is  heard  of  the 
matter  till  1839,  notwithstanding  of  the  dissolution  of  the  co- 
partnery of  Carfrae  and  Son,  and  (what  is  a  most  important 
fact  in  the  case)  an  advertisement  in  the  Gazette,  calling  upon 
those  to  whom  the  firm  stood  indebted  to  lodge  their  claims. 
Every  thing  goes  to  confirm  the  deposition  that  the  debt  was 
paid.  The  Lord  Ordinary,  however,  while  finding  for  the  de- 
fender on  the  merits,  has  refused  him  his  expenses.  I  confess 
it  does  not  appear  to  me  that  the  grounds  of  refusal  are  suffi- 
cient. In  the  first  place,  I  lay  no  stress  on  the  cases  quoted,  for 
I  see  no  principle  in  them  which  can  be  applied  so  as  to  rule 
the  present  case ;  and  as  to  the  suspicion  which  his  Lordship 
entertains,  I  cannot  enter  into  it.  If  any  claim  had  really  ex- 
isted, the  advertisement  in  the  Gasette  could  hardly  have  failed 
to  make  it  be  lodged.  I  would  therefore  adhere  to  the  inter- 
locutor on  the  merits,  but  alter  as  to  the  expenses. 

Lord  Gillies, — I  concur  entirely.  The  Lord  Ordinary  is 
right  on  the  merits,  but  I  cannot  participate  in  bis  doubt.  No 
claim  is  free  from  doubt ;  but  here  the  oath  distinctly  proves 
that  the  debt  is  not  resting-owing.  The  defender  depones  not 
merely  that  the  debt  is  paid,  but  that  the  pursuer  himself  ac^ 
knowledged  that  it  was  paid. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  Tbe  pursuer 
seems  to  think  it  a  sufficient  ground  of  suspicion  that  tbe 
document  of  debt  is  in  tbe  hands  of  tbe  pursuer.  But  is  not 
this  tbe  very  thing  which  the  Statute  itself  supposes  ?  Where 
the  document  has  been  delivered  up,  there  is  op  room  for  the 
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plea  of  pretcriprion — the  delivery  being  tofficient  to  presume 
payment;  but  the  object  of  the  Statute  waa  to  provide  for  the 
case  in  which  it  had  not  been  delivered,  and  it  accordingly  en- 
acts, that  after  a  certain  period,  supposing  the  document  still  to 
remain  with  the  creditor,  resting-owing  must  be  proved  by  the 
writ  or  oath  of  the  debtor.  Here  the  reference  is  made,  and  rest- 
ing'owing  is  negatived  in  the  most  marked  manner.  Mr  M*Innes 
had  written  to  say  that  the  bill  would  be  presented  on  a  certain 
day  for  payment.  Mr  Carfrae  asks  delay,  and  begs  it  may  lie 
over  till  the  end  of  the  month.  It  was  thus  to  lie  without 
bi'ing  presented,  and  the  deposition  is,  that  he  called  at  Mr 
M*Innes*s  office  with  payment ;  that  Mr  M'Innes  chanced  not  to 
be  present,  and  that  he  paid  the  amount  to  his  clerk,  without 
receiving  delivery  of  the  document.  I  think  it  highly  probable 
that  this  account  is  true.  Cross  questions  were  put,  and  I  don't 
find  fault  with  the  questions ;  for  I  do  not  hold  that  when  a 
party  depones  on  a  reference,  he  is  entitled  to  shelter  himself 
behind  a  non  memini  of  facts  which  he  must  know.  When  in  the 
Ourer- House,  I  felt  myself  entitled  to  disregard  the  conclusive 
part  of  the  oath,  if  inconsistent  with  the  deposition  as  a  whole. 
But  that  is  not  the  case  here.  There  is  no  ground  to  presume 
a  mistake  on  the  part  of  the  defender,  and  1  think  the  pursuer 
has  completely  foiled  to  prove  rest! ng-o wing.  Besides,  he  does 
not  offer  any  explanation  of  the  delay.  My  only  doubt  is,  whe- 
ther he  ought  not  to  have  been  called  upon  to  explain,  and  whe- 
ther bis  judicial  declaration  ought  not  to  have  been  taken  for 
thit  purpose. 

Lord  FklUrton, — I  concur.  I  see  no  ground  for  altering  on 
the  merits,  and  I  see  still  less  ground  for  the  scruple  which  has 
led  the  Lord  Ordinary  to  refuse  expenses.  The  action  is  not 
raised  till  ten  years  after  the  date  of  payment,  and  in  circum- 
stances which  strongly  discountenance  the  claim. 

The  Court  adhered  on  the  merits,  but  altered  as  to 

the  expenses. 

Lord  Ordinarg,  Murray. — Act.  Solicitor-General,  (M'Neill), 
Whigham  ;  James  Crawford,  jun.,  W.S.^  Agent, — Alt.  Ruther- 
furd,  A.  C.  Dick;  James  P.  Falkner,  S.S.C.,  Agent — N. 
CUrJi [H.B.J 


26th  November  1841. 

First  Division. — (H.  B.) 

No.  27.^ — Archibald  Connell  (Common  Agent  in 

Locaiity  of  Moffat)^  v.  The  Dcjke  of  Buccleuch. 

Teindzi,  Valuation  of — Proof — Evidence  held  insufficient  to 
prove  that  the  teinds  of  certain  landt  were  included  in  the  va- 
htation  of  other  lands  of  a  different  name^  belonging  to  the 
same  proprietor. 

In  the  locality  of  Moffat,  the  common  agent  having 
held  that  the  teinds  of  the  lands  of  VVoodfoot,  a  farm 
belonging  to  the  Duke  of  Buccleuch,  were  unvalued, 
an  objection  was  taken  for  the  proprietor,  and  a  record 
was  made  up  by  condescendence  and  answers.  It 
appeared  that  in  1637,  by  a  decree  of  valuation  at  the 
instance  of  the  Marquis  of  Queensberry,  the  twenty- 
pound  land  of  Pocornell  was  valued  for  teind  at  8  bolls 
meal,  and  for  vicarage  at  27  lambs,  3  stone  6  ft),  wool, 
and  13  stone  8  ib.  cheese.  For  the  Duke  of  Buccleuch 
it  was  contended,  that  this  valuation  included  the  farm 
of  Woodfoot,  and  in  proof  it  was  averred,  that  the 
twenty-pound  land  of  Pocornell  consisted  of  the  three 
separate  farms  of  Croftheads,  Craigbeck  and  Woodfoot, 
and  had  long  been  possessed,  and  were  now  commonly 
known  by  these  names.  It  was  further  averred,  that 
unless  Woodfoot  was  held  to  be  so  included,  there  was 
no  other  designation  in  the  titles  of  the  Buccleuch 
estates  to  which  the  possession  of  it  could  be  ascribed, 
as  the  only  other  lands  in  the  parish  of  Moffat  belong- 
ing to  the  family,  were  the  lands  of  Newton  and  Pas- 
gilfooti  which  were  separately  valued;  and  formed  no 


part  of  the  twenty-pound  land  of  Pocornell.  It  was 
also  stated,  that  in  two  former  localities,  the  one  in 
1794  and  the  other  in  1810,  the  teinds  of  Woodfoot 
were  held  to  be  included  in  the  valuation  of  1637. 

The  common  agent,  while  admitting  this  to  be  the 
fact,  averred  that  they  had  been  so  included  without 
discussion,  and  per  incuriam;  and  in  support  of  his 
allegation,  that  the  teinds  of  Woodfoot  could  not  be 
included  in  the  valuation  of  those  of  Pocornell,  stated, 
that  the  farm  of  Woodfoot  was  not  adjacent  to  lands 
acknowledged  to  be  included  in  Pocornell,  but  was 
separated  from  them  by  interposed  lands  belonging  to 
other  proprietors ;  and,  moreover,  according  to  the 
averment  of  the  proprietor  himself,  part  of  the  farm  of 
Woodfoot  was  situated  in  a  different  parish ;  that  in 
the  cess-books  of  the  county,  the  lands  of  Croflhead 
and  Craigbeck,  which  undoubtedly  formed  part  of  the 
twenty-pound  land  of  Pocornell,  are  entered  without 
any  mention  of  Woodfoot ;  and  that  in  the  old  rental- 
books  of  the  Annandale  estates — the  earliest  in  date 
being  1707,  and  the  latest  1724— the  teinds  of  Wood- 
foot  are  entered  by  themselves  at  20  ib.,  and  those  of 
Pocornell,  Redacres,  Craigbeck  and  Crofthead,  at 
nOfti. 

The  Lord  Ordinary  appointed  <<  the  Duke  of  Buc- 
cleuch to  state  in  a  minute  the  grounds  on  which  he 
maintains  that  the  lands  of  Woodfoot  are  comprehend- 
ed under  the  lands  of  Pocornell  or  Portcornell,  in  the 
decreet  of  valuation  of  30th  June  1637>  and  the  com- 
mon agent  to  answer  the  same." 

His  Lordship  afterwards  pronounced  the  following 
interlocutor : 

"  llth  Juhf  1841 The  Lord  Ordinary  having  advised  the 

record,  minute  of  debate  for  the  Duke  of  Buccleuch,  and  re- 
vised answers  thereto  for  the  common  agent,  with  the  writings 
produced.  Finds  that  it  is  not  proved  that  the  lands  of  Wood- 
foot,  belonging  to  the  Duke  of  Buccleuch  and  Queensberry^ 
formed  part  of  the  twenty-pound  land  of  Pocornell,  or  were  in- 
cluded in  the  valuation  1637 ;  therefore  appoints  the  Duke  to 
condescend  on  the  rental  of  the  lands  of  Woodfoot  by  the  second 
box-day,  and  the  common  agent  to  answer  the  same  by  the  first 
sederunt-day  in  November  next,  if  he  shall  see  cause. 

"  Note In  pronouncing  this  judgment,  the  Lord  Ordinary 

considered  it  an  important  fact,  that  the  lands  of  Woodfoot  are 
admitted  to  be  disjoined  from  the  other  lands  belonging  to  the 
Duke  of  Buccleuch  and  Queensberry,  and  it  is  not  denied  that 
the  interposed  lands  of  Breckonside  and  Woodhead,  belonging 
to  the  heirs  of  Dr  Rogerson,  were  valued  in  1747." 

The  Duke  of  Buccleuch  reclaimed.     At  advising. 

Lord  President I  am  inclined  to  adopt  the  view  taken  by 

the  Lord  Ordinary.  The  question  of  fact  is,  whether  the  farm 
of  Woodfoot  forms  part  of  the  twenty-pound  land  of  Pocornell, 
and  wasincludedin  the  valuation  of  the  teinds  of  that  land  in  1637. 
It  is  admitted,  that  besides  this  twenty-pound  land,  the  Duke  of 
Buccleuch  is  possessed  of  other  lands  in  the  parish  of  Moffat ; 
viz.,  the  lands  of  Newton  and  Pasgilfoot;  and  it  seems  also  to 
be  admitted  that  the  lands  of  Crofthead  and  Craigbeck  consti- 
tute part  of  (he  twenty-pound  land  of  Pocornell,  though  it  it 
not  alleged  that  they  are  included  nominatim.  It  is,  therefore, 
not  incompetent  to  show,  that  the  lands  of  Woodfoot,  though 
not  mentioned  by  name,  may  also  he  included  in  the  same 
twenty-pound  land ;  but  it  is  obviously  incumbent  on  the  pro- 
prietor to  make  this  out  by  proper  evidence.  Now,  in  xhe  first 
place,  though  it  is  said  in  the  condescendence,  that  the  twenty- 
ponnd  land  of  Pocornell  has  long  been  possessed  by  the  Duke 
of  Buccleuch  and  his  predecessors  as  three  separate  farms, 
known  by  the  names  of  Crofthead,  Craigbeck,  and  Woodfoot, 
it  is  not  stated  that  in  any  lease,  ancient  or  modern,  the  farms 
are  so  described.     A  clause  to  this  effect  might  have  been  im- 
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portant,  but  it  doei  not  exist ;  and  the  valuation  of  teinds  ap- 
plies only  to  lands  described  in  the  decreet,  as  "  the  tweury- 
pound  land  of  Pocornell,  whereof  James  Johnston  of  Corehead 
is  tenant  of  one  twenty-merk  land.*'  In  the  second  place,  the 
farm  of  Woodfoot  does  not  adjoin  the  lands  which  are  admit- 
ted to  form  part  of  the  twenty-pound  land  of  Pocornell ;  but  is 
separated  from  them  by  intervening  landsi  belonging  to  other 
proprietors;  and  what  is  more,  a  portion  of  that  farm  is  actually 
situated  in  another  parish.  This  is  a  most  material  fact.  In 
the  third  place,  the  cess-books  of  the  county  furnish  evidence 
tending  to  show  that  the  farm  of  Woodfoot  is  a  separate  tene- 
ment from  the  lands  of  Pocornell,  for  it  is  admitted  that  these 
lands  are  there  valued  at  £400,  and  entered  under  the  names 
only  of  Craigbeck  and  Croftbead.  Lastfy,  The  state  of  the 
ancient  rental-books  of  the  Marquis  of  Annandule,  furnish  strong 
collateral  proof  to  the  same  effect ;  for  in  the  rental  of  the  teinds, 
Woodfoot  is  stated  at  20  tb.,  and  is  entered  by  itself  apart  from 
the  teinds  of  Pocornell,  Redacre.  Craigbeck,  and  Crofthead, 
which  are  set  down  at  110  lb.  Taking  all  theae  facts  into  view, 
and  considering  that  the  burden  of  proving  that  the  teinds  of 
Woodfoot  are  included  in  the  valuation  of  Pocornell,  I  am 
satisfied  that  the  Lord  Ordinary  has  arrived  at  a  correct  conclu- 


sion. 


Lord  Mackenzie I  concur  with  your  Lordship,  and  for  the 

same  reasons ;  particularly  for  this  one,  that  when  a  valuation 
of  teinds  has  taken  place,  it  is  incumbent  on  the  proprietor  to 
produce  evidence  specifying  the  particular  lands  to  which  it  ap- 
plies. Now,  the  best  that  can  be  said  here  is,  that  the  evidence 
is  not  strong  on  either  side.  There  is  nothing  but  conjecture ; 
and  all  we  can  say  is,  that  the  lands  in  question  may  have  been 
included  in  the  valuation,  or  they  may  not.  Considering  the  un- 
certainty, I  am  not  surprised  that  the  proprietor  has  attempted 
the  proof;  but  I  am  satisfied  that  he  has  failed. 

Lord  Gillies. — I  am  of  the  same  opinion.  I  don*t  consider 
the  proof  clear  on  either  side,  and  there  is  still  room  for  doubt. 
There  is  something  in  the  fact,  that  on  one  occasion,  in  a  loca- 
lity of  the  parish,  the  old  valuation  was  held  to  include  the  farm 
of  Woodfoot ;  but  there  appears  to  have  been  no  discussion,  and 
it  is  probable  that  it  passed  per  incuriam.  The  proprietor,  at 
the  best,  has  produced  only  negative  evidence,  and  I  therefore 
concur  in  the  view  taken  by  the  Lord  Ordinary. 

Lord  Fullerton. — I  concur  in  the  proposition,  that  in  every 
case  of  this  nature,  it  is  incumbent  on  the  proprietor  to 
prove  by  sufficient  evidence  that  the  lands  in  qtiestion  were 
included  in  the  valuation ;  and  in  no  case  is  this  more  necessary 
than  as  regards  this  particular  farm.  For,  in  the^sf  place,  the 
name  does  not  correspond  with  that  of  the  lands  in  which  it  is 
said  to  be  included ;  and  in  the  second  place,  it  is  distinctly  ad- 
mitted that  it  lies  at  some  distance  from  other  lands  included 
in  the  valuation,  and  is  separated  from  them  by  lands  belonging 
to  other  proprietors.  These  facts  are  not  sufficient  to  prove 
absolutely  that  the  farm  was  not  valued ;  but  they  are  sufficient 
to  lay  on  the  proprietor  the  burden  of  proving  by  the  clearest 
evidence  that  it  was.  Instead  of  this,  however,  we  have  no 
evidence  at  all,  unless  we  are  to  give  this  name  to  the  negative 
presumption  founded  on  the  statement  of  the  proprietor,  that  un- 
less the  farm  of  Woodfoot  is  included  in  the  twenty-pound  land  of 
Pocornell,  there  is  no  other  designation  in  his  titles  to  which 
bis  possession  of  it  can  be  ascribed.  I  am  afraid,  before  we 
could  adopt  that  statement  as  conclusive,  it  would  be  necessary 
to  have  the  Duke*s  charter-chest  before  us,  and  make  a  thorough 
investigation  of  its  contents.  It  is  impossible  to  attach  any  im- 
portance to  the  fact  that  this  valuation,  which  was  made  in 
1637,  was  assumed,  in  the  locality  of  1694,  to  include  the  lands 
in  question.  Had  the  locality  been  of  an  older  date,  or  had 
there  been  repeated  localities  in  which  this  was  assumed,  it 
night  have  been  something ;  but  this  one  locality,  in  the  absence 
of  other  proof,  is  altogether  insufficient.  I  entirely  agree  with 
the  Lord  Ordinary. 

The  Court  adhered^  with  expenses  from  the  date  of 
the  interlocutor. 

« 

Lord  Ordinary,  Murray For  Common  Agent,  Solicitor- 
General  (M*Neill),  Tait;  Party  Agent For  Proprietor,  Dean 

of  Faculty  (Wood).  Baillie;  Gibson  and  Home,  W.S.,  Agents. 
— TViW  C/erA.— I  H.B.] 


27th  November  1 841 . 

First  Division. — (H.  B.) 

No.  28. — Robert  Kilpatrick,  Raiser^  v.  Thomas 
KiLPATRicK  and  Others,  Claimants. 

Landlord  and  Tenant — Lease— Partnership — Proof— ^  joint 
lease  of  a  farm  is  not  per  se  a  proof  that  the  tenants  are  joint 
proprietors  of  the  crop  and  stocking. 

In  this  process  of  multiplepoinding  the  raiser,  Ro- 
bert  Kilpatrick,  in  his  condescendence  of  the  fund  in 
medio,  credited  himself  with  one-half  of  the  free  pro- 
ceeds of  the  crop  and  stocking  on  the  farm  of  Coates, 
in  which  he  was  joint  tenant  with  his  late  father,  and 
in  support  of  his  claim  pleaded,  that  "  being,  under  the 
formal  contract  of  lease,  a  joint  pro  indiviso  tenant 
along  with  his  father,  and  joint  j9ro  indiviso  proprietor 
of  tlie  stocking  and  crop,  and  in  possession  of  the  same, 
it  is  not  competent,  in  this  process,  to  call  his  right  as 
tenant  and  joint  and  equal  proprietor  of  the  stock  and 
cropping  in  question." 

His  brother  and  sisters,  the  other  claimants,  averred, 
that  "  at  the  date  of  the  lease  the  pursuer  had  no  capi- 
tal, funds,  or  effects  of  any  description ;  that  the  whole 
stock  upon  the  farm,  furniture  in  the  dwelling-house, 
and  every  thing  else  on  and  connected  with  the  farm  and 
premises,  belonged  to  his  father;  that  the  crop  of  1837 
had  been  manured,  laboured,  and  sown  at  the  pursuer's 
father's  expense,  and  the  crop  itself  was  the  property 
of  the  latter,  who  paid  the  servants'  wages,  expenses  of 
reaping,  and  every  other  expense  connected  therewith, 
as  well  as  the  rent  when  it  fell  due ;"  and  pleaded — 
"  The  pursuer  cannot  claim  to  have  been  joint  proprie- 
tor along  with  his  father,  of  the  stock,  household  fur- 
niture, and  other  effects  on  and  connected  with  the 
farm,  without  legally  proving  an  assignation  or  trans- 
ference to  a  share  thereof  in  the  pursuer's  favour.  No 
such  assignation  or  transference  is  legally  implied  in 
the  pursuer  having  a  joint  interest  in  the  lease." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  30th  June  1841 The  Lord  Ordinary  having  beard  the 

counsel  for  the  parries.  Finds  that  the  objectors  (the  sisters  of 
the  pursuer)  are  not  precluded  by  the  lease  in  favour  of  the  pnr< 
suer  and  his  deceased  father,  jointly,  or  by  anything  else  that  as 
yet  appears  in  this  process,  from  showing  by  evidence,  that, 
notwithstanding  the  joint  lease,  the  crop  and  stocking  of  the 
farm  belonged  exclusively  to  the  father ;  and  %Hth  this  finding 
appoints  the  case  to  be  enrolled,  in  order  that  the  parties  may 
say  how  the  cause  is  to  be  farther  proceeded  with. 

*'  Noie. — The  pursuer,  in  accounting  with  his  sisters  for  the 
property  of  their  deceased  father,  maintains,  that  being  the 
joint  tenant  of  a  farm  along  with  his  father,  the  law  implies 
equality  of  share  in  the  crop  and  stocking.  Now,  assuming 
this  to  be  the  general  rule,  the  Lord  Ordinary  is  of  opinion  that 
this  is  but  a  legal  presumption,  which  it  is  competent  to  rebut 
by  evidence ;  and  that  the  averments  put  upon  record  by  the 
sisters,  who  maintain  that  the  whole  belonge<i  to  their  father, 
if  proved,  are  sufficient  to  rebut  it.  He  refers  particularly  to 
their  answer  to  article  4  of  the  condescendence,  and  to  their 
own  statements,  articles  2  and  3.  According  to  them,  the 
son's  name  was  put  into  the  lease  merely  to  give  him  a  vote  in 
the  county  elections,  while  the  fitther  retained  everything — the 
whole  previously  being  his — beyond  the  mere  admission  of  bis 
son's  name  into  the  lease. 

"  Considering  the  relationship  of  the  parties,  and  the  small- 
nessofthesum  in  dispute,  is  it  not  a  case  for  extrajudicial 
arrangement  ?" 

The  raiser  reclaimed ;  but  the  Court  held  that  the  fact 
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of  joint  tenancy  could  not  of  itself  prove  joint  property 
in  the  crop  and  stocking,  and,  without  calling  on  the 
respondents,  adiiered. 

Lord  Ordinary^  Cockburn. — Act,  Whigbam ;  George  Todd, 

jun..  Agent Ah,  Deas;  Joba  Robertson,  Ageni.^^ii.  Clerk, 

— rH.B.J 


2,1  lh  November  \M\. 


S£coND  Division. — (J.  W.) 

No.  29. — Alexander  Downie,  Suspender^  r. 
Charles  Peebles,  Respondent. 

Process — Calling — Decree  in  Absence — Statute  1  and  2  Vict. 
c.  66,  §  5 —  One  of  two  defenders  in  a  process  before  the  She- 
riff, advocated  the  cause  on  a  decree  being  pronounced  finding 
him  primarily  liable  in  the  account  sued  for.  The  note  was 
intimated  to  the  cO'defender^  but  his  name  did  not  appear  in 
the  partHms,  nor  in  the  caUing  lists,  and  no  appearance  was 
entered  for  him  in  the  Supreme  Court.  Ultimately  judgment 
vas  pronounced,  as  btfore,  in  favour  of  the  original  pursuer, 
the  respondent  in  the  advocation,  but  reversing  the  order  of 
liability  between  the  two  defenders  as  fixed  by  the  Sheriff, 
The  decree  having  been  extracted,  and  a  charge  thereon  given 
to  the  abeent  defender  found  primarily  liable,  a  bill  of  suspeu" 
sinn  was  presented,  am/ fMrMe^/simpliciter.  without  eonnignation 
of  the  expenses  decerned fbr^  in  temu  of  the  Isi  and  2d  Vict. 
c.  SO,  §  5. 

Id  the  year  1 832,  Mr  Downie  entered  into  a  trans- 
action with  Messrs  James  and  Alexander  McGregor, 
merchants  in  Glasgow,  under  which  he  received  from 
them  an  ex  facie  absolute  disposition  to  certain  pro- 
perty belonging  to  them  at  Kelvin  Haugh,  near  Glas- 
gow ;  and  on  the  other  hand,  granted  them  a  back-bond 
or  deed  of  obligation,  binding  himself  to  reconvey  the 
subjects  on  payment  of  a  certain  sum  of  money  therein 
mentioned,  and  of  all  other  sums  which  might  be  due 
to  him  by  Messrs  M*Gregor,  either  for  goods  or  cash 
advances.  I^eebles  and  Orr,  writers  in  Glasgow,  were 
employed  on  the  part  of  Mr  Downie  in  carrying 
through  the  transaction,  and  in  1837,  an  action  was 
raised  before  the  Sheriff-court  of  Glasgow,  at  the  in- 
stance of  the  respondent,  against  Mr  Downie  and  the 
trustee  on  the  sequestrated  estate  of  the  Messrs  Mac- 
Gregor,  concluding  against  them,  conjunctly  and  se- 
verally, for  the  sum  of  £148.  0.  4^.,  being  the  amount 
of  the  account  incurred  to  them  in  negotiating  the 
transaction  of  1832.  After  considerable  litigation  in 
the  Inferior-court,  the  Sheriff  pronounced  two  several 
interlocutors  altering  the  judgment  of  the  Sheriff-sub- 
stitute, decerning  against  the  trustee  on  McGregor's 
estate  for  payment  of  the  account  as  taxed,  and  for  the 
expenses  of  process,  and  decerning  also  against  Mr 
Downie  as  suimdiarie  liable  therefor,  and  that  after 
the  trustee  had  been  discussed.  The  suspender  acqui- 
esced in  this  judgment,  but  Mr  Johnston,  the  trustee 
on  the  sequestrated  estate  of  the  Messrs  McGregor, 
advocated  it  to  the  Court  of  Session.  The  advocation 
bears  to  be — **  Note  of  Advocation  for  William  John- 
ston, accountant  in  Glasgow,  trustee  on  the  sequestrated 
estate  of  James  and  Alexander  McGregor,  formerly 
power-loom  manufacturers  at  Kelvin  Haugh,  near  Glas- 
gow, against .  Charles  Peebles,  writer  in  Glasgow." 
The  note,  however,  was  intimated  to  the  suspender, 
and  the  following  doquct,  subscribed  by  his  agents,  was 
put  on  the  service  copy  produced  in  process: — **Glas- 
gowt  2d  January  1840. — We  hereby  hold  this  note  of 
advocation  as  duly  intimated  to  us.    (Signed)   CiiAs. 


Peebles." — *<  Maclachlan  and  Steele  for  Mr  Downie." 
But  the  name  of  the  suspender  neither  entered  the 
partibusy  the  calling  list,  nor  the  rolls  of  Court.  Ad- 
ditional notes  of  pleas  in  law  were  lodged  for  Mr 
Peebles  and  Mr  Johnston,  but  no  appearance  was  en- 
tered for  the  suspender  in  the  process.  After  consi- 
derable discussion,  the  Lord  Ordinary,  on  l6th  March 
1841,  pronounced  an  interlocutor,  as  before,  finding 
both  parties  liable  to  the  respondent ;  but  in  respect 
of  the  special  circumstances  of  the  case,  finding  the 
complainer,  Mr  Downie,  liable  primarily,  and  McGre- 
gor's trustee  subsidiarily,  and  accordingly  decerning 
against  them  in  this  order,  for  the  amount  of  the 
account  sued  for,  together  with  the  respondent's  ex- 
penses of  process  both  in  the  Inferior- court  and  in  the 
Court  of  Session.  The  accounts  of  expenses  having 
been  taxed,  the  Lord  Ordinary,  on  16th  July  1841, 
pronounced  final  decree,  giving  effect  to  the  previous 
judgment.  The  respondent  then  extracted  the  decree, 
and  gave  a  charge  to  the  suspender,  who  thereupon 
tendered  payment  of  the  principal  sum  and  interest 
contained  in  the  account,  but  he  declined  to  pay  the 
expenses  of  process,  as  they  were  incurred  in  a  process 
to  which  he  had  never  been  made  a  party.  The  tender 
being  refused,  a  note  of  suspension  M'as  presented, 
praying  alternatively,  to  suspend  the  charge,  and  whole 
grounds  and  warrants  thereof;  or  at  all  events,  on  con- 
signation in  the  hands  of  the  clerk  of  the  sum  decerned 
for  in  name  of  expenses,  to  repone  the  complainer 
against  the  said  charge ;  or  to  do  otherwise  in  the  pre- 
mises as  shall  seem  just. 

The  Lord  Ordinary  having  considered  the  note  of 
suspension  and  answers,  and  heard  counsel  thereon, 
passed  the  note  on  consignation  of  the  expenses  de- 
cerned for,  in  terms  of  the  Act  1  and  2  Vict.  c.  86,  §  5. 

The  suspender  reclaimed,  and  prayed  the  Court  to 
remit  to  the  Lord  Ordinary  to  pass  the  bill  simpiiciter. 
The  suspender  admitted  that  the  note  was  duly  inti- 
mated, and  was  thus  in  the  same  situation  as  a  sum- 
mons duly  executed,  but  it  was  contended  that  the 
calling  is  as  requisite  as  the  execution  (Erskine,  IV. 
1,  8),  to  make  the  summons  a  depending  process.  No 
extract  could  legally  be  given  out  against  the  suspen- 
der, whose  name  was  not  in  the  pariiims  (Dslt.  p.  168), 
and  therefore  the  1st  and  2d  Vict.  c.  86,  §  5,  could  not 
contemplate  the  payment  of  expenses  of  process  as  a 
condition  of  being  reponed  against  a  decree  in  absence 
pronounced  in  circumstances  such  as  the  present. 

It  was  answered  by  the  respondent,  that  although 
the  decree  might  be  liable  to  reduction,  yet  if  the  party 
sought  his  remedy  under  the  Statute,  he  must  olraerve 
the  conditions  it  prescribes. 

Lord  Meadowbanh, — The  object  of  the  Statute  was  to  di- 
minish expense,  and  to  admit  of  a  party  being  reponed  against 
a  decree  in  absence  by  means  of  a  suspension.  But  here  the 
suspender  was  no  party  to  tbe  suit,  and  a  decree  might  as  well 
have  been  pronounced  against  any  one  in  this  Court'  as  against 
bim ;  and  is  he  to  have  no  remedy  but  by  paying  tbe  whole 
expenses  incurred  by  other  parties  ?  Tbe  Statute,  in  my  opi- 
nion, never  could  contemplate  this. 

Lord  Medwyn, — Is  this  a  decree  in  absence  according  to  tbe 
meaning  of  the  Statute  ?  It  is  plain  that  it  could  only  mean 
the  payment  of  expenses  incurred  by  tbe  absence  of  a  party  who 
was  bound  to  be  present,  which  in  this  case  he  was  nor. 

Lord  Monereiff. — I  am  of  tbe  same  opinion,  that  this  is  not 
a  decree  in  absence  in  the  sense  of  tbe  Statute.  There  was  a 
process  in  the  Inferior-court,  and  with  the  decree  pronounced 
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in  it  tbe  saspender  was  satisfied ;  but  another  party,  also  a  de- 
fender, brings  an  advocation, — the  principal  burden  being  laid 
upon  him.  Intimation  was  made  to  the  suspender,  but  he  had 
no  occasion  to  move,  not  being  called,  and  his  name  not  appear- 
ing in  the  partibus.  Can  one  party  go  and  ask  decree  against 
another  who  is  cited  but  not  called  ?  The  judgment  is  altered, 
and  then  it  is  attempted  to  be  enforced,  unless  the  suspender 
pays  the  whole  expenses; — is  that  just?  There  was  no  pro- 
cess in  which  decree  in  absence  could  be  pronounced  against 
him. 

Lord  Justice- CUrk In  order  to  obtain  a  valid  decree  in 

absence,  the  process  must  be  regularly  in  Court  against  the 
party  who  does  not  choose  to  appear. 

The  Court  altered^  and  passed  the  bill  simpltcifer. 

Lord   Ordinary,    Cuninghame.  —  Act.    Anderson;    William 

Bowie  S.  Campbell.  W.S..  Agent Alt.  Rutherfurd,  Penney; 

Gibson- Craigs,  Dalziel  and  Brodie,  W.S.,  Agents. — T.  Clerk. — 

r  J.W.I 


27  th  November  1841. 
Second  Division (J.  W.) 

No.  30. — Patrick  Milne,  Advocator,  v,  Charles 

Melville,  Respondent 

Jurisdiction — Burgh — Dean  of  Guild — A  party  pulled  down 
and  proceeded  to  rebuild  in  a  certain  form  a  gable  between  his 
own  premises  and  those  of  his  neighbour ^  both  situated  within 
burgh.  The  neighbour  instituted  a  process  against  him  before 
the  Bailie  Court,  and  obtained  a  decreet  ordaining  him  to 
restore  the  gable,  as  far  as  practicable,  to  its  original  state — 
Held  that  the  Court  of  the  Magistrates  was  competent  to  en- 
tertain the  action,  and  that  the  jurisdiction  of  the  Dean  of 
Guild  was  not  privative. 

The  advocator  is  proprietor  of  a  house  situated  with- 
in the  extended  royalty  of  Dundee.  The  respondent 
is  proprieto«rof  the  immediately  adjoining  house ;  and 
the  gable  which  divides  the  two  houses  is  alleged  to  be 
mutual. 

In  the  autumn  of  1837,  the  advocator  having  had 
occasion  to  increase  the  height  and  breadth  of  his  house 
with  the  view  of  enlarging  an  extensive  flax-spinning 
mill,  took  down  the  old  gable ;  but  in  the  course  of 
rebuilding  it,  having  made  certain  encroachments  upon 
the  property  of  the  respondent,  an  application  was  pre- 
sented to  the  Magistrates  of  Dundee,  praying  for  inter- 
dict against  the  advocator's  <*  interfering  farther  with 
the  petitioner's  property,  and  building  on  it,  or  on  the 
site  of  the  gable  wall  taken  down  as  aforesaid,"  and 
to  have  the  advocator  ordained  "  to  rebuild  the  said 
gable  wall  and  chimney-tops,  and  in  general,  to  put  the 
petitioner's  house  in  the  same  state  in  which  it  was 
previous  to  the  operations  complained  of,"  reserving 
all  claims  of  damages. 

After  various  proceedings,  the  Magistrates,  on  24th 
March  1838,  ordained  the  advocator  to  restore  the  wall 
as  nearly  as  possible  to  its  original  state,  and  remitted 
to  Mr  William  Scott,  superintendent  of  public  works, 
to  see  this  done  at  the  advocator's  expense.  The  re- 
mit not  having  been  executed  to  the  satisfaction  of  the 
respondent,  was  afterwards  recalled,  and  the  Magis- 
trates, 11th  July  1838,  decerned  generally  against  the 
advocator  to  restore  the  wall,  as  far  as  practicable,  to 
its  original  state.  On  the  16th  July,  a  second  appli- 
cation was  presented  to  the  Magistrates,  on  which  a 
record  was  made  up  and  a  proof  led,  after  which  the 
Magistrates  pronounced  the  judgment  now  under  ad- 
vocation, the  result  of  which  is  to  find  that  a  portion 
of  the  foundation  of  the  new  gable  has  been  made  six 


or  eight  inches  thicker  than  the  foundation  of  the  old 
gable,  which  additional  thickness  the  Magistrates  hold 
would  be  an  encroachment  on  the  respondent's  cellars 
if  he  should  ever  excavate  them,  and  therefore,  that 
this  extra  thickness  must  be  removed ;  that  in  building 
the  side-walls,  which  form  the  extension  of  the  breadth 
of  the  gable,  the  advocator  has  encroached  at  the  one 
end  upon  ground  which  is  to  be  presumed  to  belong  to 
the  respondent,  and  that  at  the  other  end,  the  advoca- 
tor's wall  interferes  with  the  respondent's  eaves-drop, 
and,  therefore,  that  the  advocator  must  take  down  the 
whole  building  complained  of;  and  interdict  is  at  the 
same  time  granted  against  the  advocator  as  craved, 
and  the  advocator  is  found  liable  in  expenses. 

The  advocator  brought  the  judgment  under  review 
by  a  note  of  advocation ;  and  it  having  occurred  to  the 
Ix)rd  Ordinary  that  the  application  by  which  the  pre- 
sent action  originated,  ought  to  have  been  presented 
to  the  Dean  of  Guild  of  Dundee,  and  not  to  the  Magis- 
trates, additional  pleas,  and  afterwards  minutes  of  de- 
bate, were  ordered  upon  that  point. 

By  an  Act  passed  on  the  3l8t  August  1831  (1  and 
2  Will.  IV.  c.  66,  §  6,  7),  for  extending  the  royalty  of 
Dundee,  it  is  provided  (§  6),  that  the  Magistrates  and 
Council  of  the  burgh  should  have  the  same 

**  jurisdiction,  powers,  and  authorities  over  the  enlarged  terri- 
tory,  as  are  at  present,  or  might  have  been  enjoyed  or  exercised 
by  the  Magistrates  and  Council,  ordinary  and  extraordinary,  of 
the  ancient  burgh  within  the  same,  whether  at  common  law  or 
under  any  Act  or  Acts  of  Parliament,  local  or  general,  royal 
charters,  or  otherwise."  (§  7),  '*  That  the  jurisdiction  of  the 
Dean  of  Guild  over  the  territory  annexed  to  the  ancient  burgh, 
shall  not  be  privative  or  exclusive  of  the  jurisdiction  of  any  Court 
of  law,  now  competent  to  exercise  jurisdiction  over  the  same, 
and  nothing  herein  contained  shall  be  construed  to  compel  any 
party  or  parties  to  apply  to  the  Dean  of  Guild  Court  for  leave  to 
make  alterations  on  property  within  the  next  territory,  or  for  any 
other  object  or  purpose  connected  with  the  same.'* 

Pleaded  for  the  advocator — 
That  the  question  between  him  and  the  respondent  was  one 
peculiarly  calculated  for  the  cognizance  of  the  Dean  of  Guild. 
That  if,  as  the  respondent  alleges,  he  ought  to  have  had  a  war- 
rant from  tbe  Dean  of  Guild  Court  before  commencing  his  oper- 
ations, this  would  only  make  it  the  more  clearly  competent 
and  proper  for  tbe  respondent  to  have  complained  to  the  Dean 
of  Guild  that  the  advocator  was  proceeding  illegally,  and  with- 
out  a  warrant.  The  only  point  admitting  of  discussion,  there- 
fore, seems  to  be,  whether  the  jurisdiction  of  the  Dean  of  Guild 
in  the  matter  referred  to,  was  exclusive  of,  or  merely  cumulative 
with,  the  jurisdiction  of  the  Magistrates?  The  words  of  Lord 
Bankton  are, — '*  This  Court  has  likewise  the  sole  jurisdiction 
in  regulating  buildings  within  borrows,  whether  in  repairing  or 
taking  down  and  rebuilding  old  buildings,  or  erecting  new  ones,'* 
in  doing  which  they  are  to  take  care  that  neither  the  streets  be 
obstructed,  *'  nor  the  property  of  neighbouring  heritors  encroach- 
ed upon."  And  the  words  of  Mr  Erskine  are, — "  It  belongs 
to  the  Dean  of  Guild  to  take  care  that  buildings  within  borough 
be  agreeable  to  law,  neither  encroaching  upon  private  property 
nor  on  tbe  public  streets."  The  authorities,  it  was  contended, 
are  to  the  same  effect,  while  those  relied  on  by  the  respondent 
belong  to  one  or  other  of  the  following  classes :  1st,  They  are 
cases  in  which  it  is  not  stated  whether  there  was  a  Dean  of 
Guild  in  the  burgh  or  not,  and  in  which  no  question  of  juris- 
diction was  raised  :  Or,  2df,  They  are  cases  in  which  there  lay 
some  personal  exception  to  the  Dean  of  Guild,  as  not  being  a 
suitable  and  disinterested  judge. 

Pleaded  for  the  respondent — 
That  the  jurisdiction  of  the  Dean  of  Guild,  as  now  exercised, 
is  entirely  consuetudinal.     No  doubt  he  had  originally  a  sta- 
tutory jurisdiction  by  1593,  c  180,  io  certain  mercantile  and 
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maritime  casei ,  but  that  baa  long  since  gone  into  deauetude,  and 
been  entirely  lost.  He  is  more  properly  an  executive  officer 
charged  with  the  duty  of  enforcing  the  regulations  of  a  certain 
department  of  poliee,  than  a  judge  appointed  to  hear  and  deter- 
mine  disputes  relating  to  private  and  individual  rights  and  in- 
terests. In  this  respect,  his  powers  and  duties  are  similar  to 
those  of  the  Roman  sedile.  At  the  same  time,  it  is  not  denied 
that,  tndepend^tly  of  his  edile  powers,  be  has  been  also  in  the 
use  of  exercising  a  jurisdiction  in  certain  matters  of  private  right. 
Thus,  where  a  private  individual  is  about  to  erect  a  new  build- 
ing, or  to  pull  down  an  old  one,  or  to  make  serious  repairs  or  altera- 
tions on  any  existing  erection,  it  has  been  the  practice,  before 
commencing  such  operations,  to  apply  for  the  necessary  warrant 
and  authority  to  the  Dean  of  Guild.  And  if  the  respondent,  in  bis 
application  to  the  Magistrates,  had  asked  for  any  warrant  of  lining 
betwixt  his  and  the  advocator's  subjects,  or  had  he  asked  for  a 
warrant  of  building,  or  of  polling  down,  or  of  altering,  or  of  le- 
pairing,  or,  in  short,  if  he  had  asked  for  a  warrant  of  any  descrip- 
tion, whereby  and  in  virtue  of  which  his  own  or  his  neighbour's 
state  of  possession  could  be  inverted  or  affected,  it  might  perhaps 
have  been  contended  that  he  was  bound  to  apply  to  the  Dean 
of  Guild.  But  truly  he  applied  for  no  warrant ;  all  he  asked 
and  obtained,  was  a  judgment  to  the  effect  that  the  advocator 
was  not  entitled  to  proceed  with  his  unwarranted  operations, 
and  was  bound  to  restore  the  state  of  possession  to  what  it  was 
before  these  operations  had  been  commenced.  In  a  matter  so 
purely  possessory,  the  court  of  the  judge  ordinary,  that  is,  the 
ordinary  Bailie  Court  within  burgh,  was  the  proper  court  in 
which  to  apply  for  redress.  At  any  rate,  the  Dean  of  Guild 
has  no  privative  or  exclusive  jurisdiction  in  such  a  question  as 
the  present^  and  it  was  equally  competent  for  the  respondent 
to  apply  to  the  Magistrates  in  their  ordinary  Bailie  Court. 
The  Dean  of  Guild  is  himself  just  one  of  the  Magistrates  of  a 
borgh,  elected  along  with  the  others,  and  having  certain  duties 
allotted  to  him.  The  inherent  and  radical  power,  however,  is  in 
the  Magistrates  generally.  Accordingly,  the  ancient  brieve  of 
lining  was  directed,  not  to  the  Dean  of  Guild,  but  generally  to  the 
provost  and  bailies  of  the  burgh.  In  the  case  of  the  Magistrates 
of  Stirling  v,  the  Sheriff-depute  of  Stirlingshire,  where  it  was 
decided  tbat  the  Dean  of  Guild  bad  a  jurisdiction  in  questions 
of  neighbourhood  within  burgh,  exclusive  of  the  Sheriff,,  the 
action  of  declarator  was  brought,  not  at  the  instance  of  the  Dean 
of  Guild  alone,  but  at  the  instance  of  the  Dean  of  Guild,  Msgls- 
trates,  and  Council  generally  of  the  borgh.  From  the  report  it 
would  appear  that  the  action  concluded  to  have  it  declared,  not 
that  the  jurisdiction  pertained  to  the  Dean  of  Guild  alone,  but 
to  the  pursuers  generally,  "  and  their  successors  in  office :"  and 
80  accordingly  the  Lords  found.  From  the  reported  cases,  it 
will  be  found  that  such  questions  have  been  indiscriminately 
brought  in  the  Dean  of  Guild  Court,  in  the  Court  of  Session, 
in  the  ordinary  Burgh  or  Bailie  Court,  and  in  the  Sheriff  Court ; 
and  wete  it  otherwise,  it  would  lead  to  very  singular  results ; 
for  it  is  matter  of  notoriety  that  in  several  of  the  burghs — fos 
example,  in  the  important  borgh  of  Dumfries — no  Dean  of  Guild 
Court  baa  ever  been  known  to  exist.  Neither  the  Sheriff  nor 
the  Magiatrates  can  determine  a  question  of  heritable  right  or 
property,  but  they  are  competent  to  regulate  the  interim  pos- 
seseion.  On  the  same  principle,  and  assuming  that  the  Dean  of 
Gotld  can  alone  grant  a  warrant  for  building  or  pulling  down, 
repairing  or  altering,  that  can  never  derogate  from  the  power  of 
the  Magistrates,  in  their  ordinary  Burgh  Court,  to  stop  opera- 
tions which  have  been  commenced  without  a  warrant,  and  to 
ordain  that  the  state  of  ^possession  shall  not  be  inverted  or 
illegally  encroached  on. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locator  : 


•« 


Sik  Jmi€  1841. — The  Lord  Ordinary  having  considered  the 
revised  minutes  of  debate  in  the  jurisdiction  of  the  Magistrates 
of  Dundee,  in  the  process  now  under  advocation, — in  respect  of 
the  importanee  and  general  application  of  the  question  in  prac* 
tice  io  tb«  dlffcrenf  burgbs  in  Scotland,  in  which  there  are  Dean 
of  Guild  Courts  established — Makes  avisandum  with  the  case 
to  the  Lords  of  the  Second  Division,  and  appoints  printed  copies 
of  the  reftaed  minutes,  original  petition  to  the  Blagistrates,  and 
of  the  record  io  the  Inferior  Court,  and  of  the  principal  inter- 
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locntor  of  the  Magistrates  under  advocation,  dated  13th  May 
1840,  to  be  printed  and  boxed  quam  primuMf  io  order  that,  the 
case  may  be  reported. 

"  Note, — The  Lord  Ordinary  has  taken  this  case  to  report, 
in  order  tbat  the  opinion  of  the  Court  may  be  obtained  as 
speedily  as  possible  on  a  question  of  great  importance  in  prac- 
tice. It  relates  to  the  competency  of  instituting  and  carrying 
on  actions  relative  to  the  proper  boundary  and  position  of  party- 
waiU  in  bouses  in  the  course  of  rebuilding  within  burgh,  before 
the  Court  of  the  Magistrates,  when  there  is  a  Dean  of  Guiid, 
to  whose  jurisdiction  questions  of  this  sort  are  generally  held 
exclusively  to  belong. 

**  In  the  process  in  which  the  present  question  occurs,  there 
has  been  a  proof,  and  a  most  voluminous  litigation  before  tbe 
Magistrates  of  Dundee;  but,  of  course,  if  the  Court  be  incom- 
petent, all  this  must  go  for  nothing.  As  the  Lord  Ordinary, 
therefore,  entertained  very  serious  doubts  of  tbe  jurisdiction  of 
the  Magistrates  in  cases  of  this  description,  and  was  apprehen- 
sive tbat  the  parties  might  be  turned  round  on  this  objection, 
even  at  a  later  stage  of  tbe  proceedings,  he  thought  it  most  ex- 
pedient for  all  interested  tq  have  the  competency  of  the  origi- 
nal action  ascertained  before  further  expense  is  incurred  in  dis- 
cussing tbe  merits  in  this  Court.  He  accordingly  directed  the 
question  of  jurisdiction  to  be  argued  in  minutes,  which  are  now 
submitted  to  the  consideration  of  tbe  Court 

"  Tbe  revised  minutes  present  a  brief  but  very  clear  and  sa- 
tisfisictory  exposition  of  tbe  authorities  applicable  to  the  point  at 
issue.  From  tbe  first,  the  Lord  Ordinary  has  had  a  strong  im- 
pression, that  if  Deans  of  Guild  have  any  peculiar  or  privative 
jurisdiction  at  all,  a  question  such  as  that  now  at  issue  must  be- 
long to  tbat  Court.  The  sole  question  here  was,  whether  the 
defender  (advocator)  was  entitled  to  pull  down  and  rebuild,  in 
a  certain  form,  a  gable  between  his  own  premises  and  that  of 
his  neighbour,  the  pursuer.  Now,  though  there  are  many  cases 
in  which  the  line  of  distinction  between  questions  peculiar  to 
tbe  Court  of  the  Magistrates  and  tbat  of  the  Dean  of  Guild, 
may  be  but  slenderly  marked,  yet  tbe  present  cannot  be  viewed 
as  a  case  of  that  nature.  If  tbe  Dean  of  Guild  has  any  peculiar 
jurisdiction  at  all  over  buildings  within  burgh,  it  seeniks  difficult 
to  suppose,  a  priori,  that  the  present  should  not  fall  within  it. 

*'  The  foundation  and  origin  of  tbat  jurisdiction  are  not  very 
clearly  traced.  Lord  Stair  does  not  allude  to  it ;  but  almost 
from  the  time  of  his  Lordship  downwards,  the  books  are  filled 
with  cases  showing  tbat  all  new  buildings  within  burgh,  and 
alleged  encroachments  thereon,  are  peculiar  to  the  Dean  of 
Guild  Court  in  towns  where  there  is  such  a  Magistrate.  Tbe 
Act  1698,  c  8,  restraining  the  height  of  houses  in  Edinburgh, 
refers  to  the  Dean  of  Guild  as  the  only  Magistrate  in  use  to 
grant  warrants  for  buildings ;  and  tbe  authority  of  Bankton  and 
Erskine,  quoted  in  tbe  papers,  is  explicit  to  tbe  same  effect. 

'*  There  is  no  doubt  some  apparent  fluctuation  or  confliction 
in  the  authorities,  which  will  be  found  to  arise  from  one  or 
other  of  tbe  following  circumstances: — 1st,  In  many  burghs  of 
Scotland  there  is  n^  Dean  of  Guild,  and  tbat  accounts  for  tbe 
decisions  In  tbe  cases  of  Kirkcudbright  and  Nairn,  referred  to 
in  the  revised  cases.  2d,  In  other  burghs  tbe  Dean  of  Guild 
has  by  custom  lost,  apparently  non  utendo,  bis  peculiar  juris- 
diction over  buildings,  and  that  may  explain  tbe  decision  in  tbe 
late  case  from  Ayr,  quoted  in  the  papers.  In  tbe  report  of  the 
municipal  commissioners  on  the  burgb  of  Ayr  in  1835,  it  was 
stated,  that '  there  is  a  Dtean  of  Guild  Court  held  occationaify 
within  burgb,  but  it  is  not  Imperative  on  persons  building  within 
tbe  town  to  apply  for  a  warrant  from  tbe  Dean  of  Guild ;  and 
it  is  only  when  disputes  arise  that  a  court  is  held.'  Sd,  In 
sundry  cases,  particularly  in  small  burghs,  tbe  Dean  of  Guild 
has  been  disqualified,  from  an  interest  in  the  suit,  from  giving 
judgment.  4th,  In  questions  occurring  in  extended  royalties, 
such  as  in  those  relative  to  operations  in  St  James*  Square  and 
West  Maitland  Street  of  Edinburgh,  tbe  Sheriff's  jurisdiction, 
from  the  nature  of  the  annexation,  is  not  excluded.  Accord- 
ingly* In  the  present  case,  from  tbe  clause  in  tbe  Statute  annex- 
ing the  district  in  which  tbe  advocator's  property  is  situated 
to  the  royalty,  the  previous  jurisdiction  of  the  Sheriff  was  un- 
doubtedly reserved  (see  clause  in  minute  for  Charles  Melville, 
p.  18),  though  the  ordinary  Magistrates  could  not  claim  any, 
unless  they  would  have  possessed  it  in  a  similar  cause  within 
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the  ancient  royalty.  Zattfy,  In  a  few  cftfei  tbe  objection  to 
the  jurisdiction  of  the  Magistrates  seems  to  have  been  waived 
or  overlooked  per  incuriam. 

'*  Apart  from  these  peculiarities,  the  great  bulk  of  oar  au- 
thorities, for  above  160  years,  do,  it  is  thought,  very  clearly 
establish  that  all  questions  as  to  the  right  erection  of  buildings 
and  bonndary-walis  within  burgh  are  peculiar  to  the  Dean  of 
Guild.  It  is  sufficient  to  refer  to  the  cases  reported  in  the 
Dictionary  under  the  head  of  '  Jurisdiction'  of  Dean  of  Guild, 
'  Property,'  and '  Public  Police.'  In  addition  to  the  cases  quoted 
in  the  minutes,  reference  may  be  made  to  the  early  cases  of 
Wilson  in  1688,  and  Hall  in  1698,  reported  in  the  Dictionary 
voce  *  Property,'  p.  12,775,  to  show  that  tbe  Dean  of  Guild  was 
the  Magistrate  to  whom  such  questions  as  the  present  were 
there  held  appropriate. 

'*  It  deserves  consideration,  however,  whether  there  be  any 
weight  in  the  specialty  founded  on  by  the  pursuer  in  support  of 
his  action — that  the  complaint  here  was  to  enforce  a  previous 
decree  of  the  Magistrates  respecting  the  gable  in  dispute.  But 
if  the  objection  now  rai8e<l  to  the  jurisdiction  be  well  founded, 
the  same  doobt  would  occur  as  to  tbe  competency  of  tbe  former 
process  before  tbe  Magistrates  which  has  been  urged  against  the 
present  action.  Again,  if  tbe  decree  of  the  Magistrates  in  the 
first  suit  was  entitled  to  effect,  it  may  be  questioned  if  it  should 
not  have  been  produced  in  a  compUunt  to  the  Dean  of  Guild, 
and  his  interference  demanded  to  enforce  the  erection  of  the 
gable,  in  conformity  with  tbe  rights  of  parties,  as  ascertained 
by  tbe  prior  decree,  if  that  was  pronounced  in  a  competent 
process. 

"  The  Act  annexing  the  territory  in  which  the  buildings  are 
situated  to  the  burgh  of  Dundee  certainly  provides  specially, 
'  that  nothing  herein  contained  shall  be  construed  to  compel 
any  party  or  parties  to  apply  to  the  Dean  of  Guild  Court  for 
leave  to  make  alterations  on  property  within  the  annexed  terri- 
tory.' That  enactment  clearly  exempts  parties  in  the  extended 
royalty  of  Dundee  from  tbe  necessity  of  applying  for  warrants, 
if  they  keep  strictly  within  their  own  boundaries,  and  that 
clause  of  the  Statute  also  may  meet  a  part  of  the  complaint  of 
tbe  pursuer  against  tbe  advocator,  that  he  commenced  opera- 
tions here  without  a  warrant;  but  it  conferred  no  new  juriedic- 
Hon  on  the  ordinary  Magistrates  of  the  burgh,  and  did  not  au- 
thorise an  application  to  a  different  jurisdiction  than  the  Dean 
of  Guild,  if  any  neighbour  thought  tbe  party  proceeding  to  build 
without  warrant  was  erecting  a  wrong  wall  beyond  bis  own 
boundary.  As  the  Dean  of  Guild  would  have  been  tbe  only 
burgal  Magistrate  competent  to  take  up  such  a  complaint  in  the 
ancient  royalty,  the  Lord  Ordinary  does  not  at  present  see  on 
what  ground  or  authority  the  other  Magistrates  acquired  any 
jurisdiction  over  such  cases  in  the  extended  royalty." 

At  advising, 

Lord  Medwyn — This  is  a  question  of  jurisdiction,  as  to  whe- 
ther tbe  application  by  tbe  respondent  was  properly  made  to 
the  Magistrates  of  Dundee,  or  ought  not  rather  to  have  been 
made  to  the  Dean  of  Guild.  By  the  6th  section  of  the  Act 
passed  for  extending  the  royalty  of  Dundee,  the  same  powers  are 
conferred  upon  the  Magistrates  and  Council  over  the  enlarged 
territory,  as  they  bad  exercised  over  the  ancient  burgh.  But 
the  7th  section  provides,  that  tbe  jurisdiction  of  tbe  Dean  of 
Guild,  whose  powers  were  extended  along  with  those  of  the 
Magistrates  and  Council,  he  himself  being  one  of  their  number, 
should  not  be  privative  against  those  of  the  Sheriff.  In  1837» 
Milne  takes  down  a  gable  said  to  be  mutual ;  tbe  conterminous 
proprietor  presents  an  application  to  the  Bailie  Court,  and  ob- 
tains decree  ordaining  Milne  to  restore  the  gable  as  it  was, 
and  a  remit  is  made  to  the  superintendent  of  public  works  to 
see  this  carried  into  effect.  The  interlocutor  seems  to  have 
been  misunderstood ;  and  on  a  second  application  by  the  re- 
apondent,  the  remit  was  recalled,  and  the  decreet  on  the  first 
process  pronounced.  Melville,  conceiving  that  the  advocator 
was  proceeding  in  defiance  of  the  judgment  of  the  Court,  pre- 
sented a  second  petition  with  the  view  of  having  it  determined 
whether  Milne  had  obeyed  the  former  decreet.  Milne  said  he 
bad  acquiesced  ;  but  the  result  was  the  pronouncing  the  inter, 
locutor  under  review.  Tbe  advocator  says  that  be  was  entitled 
to  proceed  with  his  alterations,  in  terms  of  the  7ch  section  of 


the  Act,  without  applying  to  the  Dean  of  Guild  for  a  warrant ; 
and  no  doubt  he  might  if  he  did  not  interfere  with  the  property 
of  his  neighbour ;  but  he  could  not  touch  a  mutual  gable  without 
an  application  to  the  proper  authorities.  If  he  had  made  such 
an  application,  then  the  respondent  would  have  had  an  oppor- 
tnnity  of  answering,  and  any  difference  would  have  been  settled 
before  tbe  operations  began.  A  good  deal  of  discussion  Is  in- 
troduced into  tbe  respondent's  minute,  as  to  tbc^origin  of  the 
office  of  Dean  of  Guild.  Questions  of  this  sort  formed  no 
part  of  bis  original  jurisdiction.  By  the  Act  1593,  c  180,  he 
was  constituted  judge  "  in  all  actions  and  matters  concerning 
merchands ;  betuixt  merchand  and  merchand,  and  betuixt  mer- 
chand  and  mariner,  qubilk  actions  aught  not  nor  suld  not  byde 
delay ;  Bot  be  expede  be  tbe  Deane  of  Gild  and  bis  councell 
Bummarilie,  as  men  chosen  and  appoynted  zierlie  be  the  councell 
of  tbe  burgh,  maistaptand  able  to  judge  and  decerne  in  all  aetiones 
concerning  mercbandes,  as  said  is."  The  Act  1594  givea 
power  to  the  Provost  and  Bailies  to  order  the  repair  of  decayed 
lands  within  burgh,  "  be  ane  condigne  inquest  of  tbe  neightiours 
thereof;"  and  the  Act  1663,  c  6,  anent  ruinous  houses  in  royal 
burghs,  ordained  the  Provost  and  Bailies  of  the  burgh  to  cause 
warn  and  charge  all  persons  having  right  to  buildings  that 
have  been  vraste  three  years,  build  or  repair  them  within  year 
and  day  thereafter,  or  else  to  sell  them  to  others.  The  only 
mention  made  of  the  Dean  of  Guild  in  this  Statute  is,  that 
purchasers  of  houses  sold  under  the  Act,  and  the  owners  of 
which  were  absent  or  unknown,  are  required  to  consign  the 
price  in  tbe  bands  of  the  Provost,  one  of  the  Bailies  or  Dean 
of  Guild.  Tbe  brief  of  line  was  not  addressed  (e  tbe  Dean  of 
Guild,  but  to  the  Magistrates  and  Council ;  and  in  the  case  of 
Lermont,  1673,  the  power  of  tbe  Council  of  Edinburgh  to  grant 
liberty  to  a  proprietor  to  oversailzie  his  close,  and  cast  a  transe 
over  it,  was  recognised.  While  I  think  that  the  Dean  of  Guild 
roust  take  care  that  buildings  within  burgh  be  according  to 
law,  I  don't  think  his  powers  can  be  extended  farther. 
Erskine  says : — "  It  belongs  to  the  Dean  of  Guild  to  take  care 
that  buildings  within  the  borough  be  agreeable  to  law,  neither 
encroaching  on  private  property,  nor  on  the  public  streets  or 
passages;  and  that  houses  in  danger  of  falling  be  thrown  down." 
These  appear  to  be  merely  police  regulations.  As  to  the 
eaves-drop,  in  order  to  show  that  it  is  a  branch  of  nuijesterial 
functions,  where  there  is  no  Dean  of  Guild,  Erskine  says, — 
where  it  is  not  fixed  by  usage,  the  Dean  of  Guild,  or  other 
Magistrate  who  is  charged  with  the.  police,  appears  to  be  trust- 
ed with  a  discretionary  power  of  directing  the  buildings  within 
burgh,  subject  to  the  review  of  the  Court  of  Session.  The 
only  privative  jurisdiction  which  I  conceive  the  Dean  of  Guild 
enjoys,  is  tbe  giving  out  jedges  and  warrants.  In  none  of  the 
cases  quoted  was  the  objection  taken  to  an  application  to  the 
Bailie  Court.  In  the  late  case  of  Alexander  v.  Cooper,  16tlK 
December  1840,  the  interdict  was  applied  for  from  the  Sheriff^ 
and  it  was  pleaded  that  the  Dean  of  Guild  was  the  only  com- 
petent Judge ;  but  this  plea  was  repelled.  The  question  here 
is,  whether,  the  advocator  at  his  own  hand  having  proceeded 
to  pull  down  a  mutual  gable,  the  respondent  was  excluded 
from  applying  for  redress  to  the  Burgh  Court  ?  Where  such  a 
wrong  is  done,  I  think  it  is  not  incompetent  to  apply  either  to 
this  Court  or  to  the  Burgh  Court ;  and  I  know  of  no  case  de- 
ciding that  the  Dean  of  Guild  alone  could  give  redress. 

Lord  Meadowhank  concurred. 

L^ird  Moncreiff — I  regret  there  should  be  a  difference  of 
opinion  among  us  in  this  case ;  but  after  repeated  consideration 
of  it,  I  have  come  to  be  of  the  opinion  of  the  Lord  Ordinary, 
that  there  was  no  jurisdiction  in  the  fiailie  Court  to  entertain 
the  application  of  the  respondent.  The  point  raised  is,  whe- 
ther in  the  burgh  of  Dundee,  where  there  is  a  Dean  of  Guild, 
the  Magistrates  can  entertain  such  a  question  ?  In  the  fir»t 
place,  had  they  jurisdiction  in  the  old  royalty  ?  In  the  aeeond 
place,  if  they  bad  not,  does  the  Act  extending  the  royalty  give 
them  jurisdiction  over  the  annexed  territory  ?  As  to  tbe  Jirtt 
question,  I  regret  that  the  objection  should  have  arisen  in  this 
form ;  but  although  it  was  not  taken  in  the  Inferior-court, 
now  that  it  has  arisen,  I  roast  say  it  is  one  of  very  great  im-. 
portance  indeed.  In  the  present  state  of  the  law,  it  is  said 
that  the  Dean  of  Guild  has  no  exclusive  jurisdiction,  except 
as  to  the  giving  out  of  jedges  and  warrants.    Bat  on  what 
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aatfaorify  does  his  pnTstive  jorudiction  in  these  matters  rest, 
except  upon  oonsaetadinary  law  ?  The  authorities  go  to  prove 
that  he  has  not  only  piivative  jurisdiction  in  warrants,  but  in 
the  subject-matter  of  these  warrants.  Lord  Mackenzie  says  in 
the  case  of  Donaldson,  that  the  jurisdiction  of  the  Dean  of 
Guild  is  peculiar,  and  exclusive  of  other  inferior  magistrates  in 
eases  which  fall  under  it.  It  relates,  he  adds,  to  questions  of 
Beigbbourhood.  Bankton  says,  this  Court  has  likewise  the 
sole  jurisdiction  in  regulating  buildings  vrithin  borrows,  whe- 
ther in  repairing,  or  taking  down  and  rebuilding  old  buildings, 
or  erecting  new  ones.  They  are  to  take  care  that  the  streets 
and  passages  of  borrows  be  not  thereby  prejudiced  or  obstruct- 
ed, nor  the  property  of  neighbouring  heritors  encroached  upon. 
In  these  passages,  the  Dean  of  Guild's  jurisdiction  is  described 
as  peculiar,  not  with  reference  to  the  application  for  warrants 
only,  but  to  the  subject-matter  of  them  also ;  and  he  may  en- 
tertain complaints  even  against  parties  doing  things  without 
any  warrant.  The  jurisdiction  of  the  judge  ordinary  is  talked 
of;  but  by  the  case  of  Stewart,  the  Dean  of  Guild  was  found 
to  be  judge  ordinary  in  this  matter.  The  interlocutor  in  that 
case,  while  it  dismisses  the  action,  '*  reserves  to  the  pursuer  to 
ascertain  his  rights  in  the  tenement  in  question  in  tbe  Court  of 
the  Dean  of  Guild  as  judge  ordinary,  according  to  the  rules 
of  law.'*  This  jurisdiction  is  not  of  very  ancient  standing,  and 
in  Stair's  time  did  not  exist, — hence  the  Burgh  Court  is  neces- 
sarily spoken  of  when  claiming  jurisdiction  as  against  the  She- 
riff; '  but  the  matter  here  is  within  burgh  ;  and  tbe  question  is, 
IS  not  the  Dean  of  Guild  Court  the  proper  Burgh  Court  for 
entertaining  such  applications?  If,  at  the  present  day,  such  a 
petition  were  presented  to  the  Magistrates  of  Edinburgh,  they 
would  say,  go  to  the  Dean  of  Guild,  through  whom  we  act. 
Questions  have  arisen  between  burghs  and  the  Sheriff,  as  in  the 
case  of  Stirling ;  but  that  was  a  very  peculiar  case.  The.  Ma- 
gistrates, the  Town-council  and  Dean  of  Guild  all  came  for- 
ward to  vindicate  their  authority  in  the  declarator,  and  the  de- 
cree necessarily  bore,  that  the  power  was  in  the  Magistrates, 
Town-council  and  Dean  of  Guild ;  but  it  did  not  touch  their 
authority  among  themselves.  On  this  general  ground  I  see 
no  difficulty.  If  there  be  no  peculiar  jurisdiction  in  tbe  Dean 
of  Guild  within  burgh,  then  this  is  decisive;  but  I  always 
understood  that  the  reverse  was  the  law.  The  case  of  Ayr 
settles  nothing  in  a  question  between  the  Dean  of  Guild  and 
the  burgh.  The  application  there  was  made  to  the  Sheriff,  and 
■o  objection  was  taken  to  his  jurisdiction.  Here  tbe  question 
arises  as  to  the  foundation  of  a  party- wall,  and  is  peculiarly 
under  the  cognisance  of  the  Dean  of  Guild  :  it  is  a  possessory 
process.  The  applying  or  not  applying  for  a  warrant  cannot 
alter  the  jurisdiction :  the  subject-matter  settles  the  jurisdic- 
tion. I  come  now  to  inquire,  whether  the  Act  of  Parliament 
makes  any  difference  in  this  case  from  the  general  law?  The 
Act,  in  my  opinion,  confirms  the  general  law,  and  leaves  the 
matter  entire.  The  6th  section — (quotes) — gives  jurisdiction 
to  the  Magistrates,  including  the  Dean  of  Guild,  over  the  en- 
Isrged  territory,  as  ample  and  in  like  manner  as  possessed  by 
them  wffWn  (he  ancient  royalty,  subject  only  to  the  provision 
in  the  7th  section,  that  the  jurisdiction'  of  the  Dean  of  Guild 
over  the  territory  annexed  shall  not  be  privative,  or  exclusive 
of  tbe  jurisdiction  of  any  court  of  law  now  competent  to  exer- 
dse  jurisdiction  over  the  same.  Is  there  not  an  implication 
here, — nay,  is  there  not  a  declaration  that  tbe  jurisdiction  of 
the  Dean  of  Guild  was  privative  within  the  ancient  royalty, 
and  would  have  been  so  over  the  extended,  but  for  this  excep- 
tion in  favour  of  the  jurisdiction  of  the  Sheriff  and  others,  to 
which  alone  it  relates?  This  confirms  his  privative  jurisdiction 
over  every  other  but  what  was  then  existing  over  the  territory 
annexed :  *'  And  nothing  herein  contained  shall  be  construed 
to  ooopel  any  party  to  apply  to  the  Dean  of  Guild  Court  for 
leave  to  Dake  alterations  on  property  within  the  annexed  ter- 
ritory, or  for  any  other  object  or  purpose  connected  with  the 
snse*"  la  it  not  implied  by  this,  that  the  Dean  of  Guild  had 
cxeindvtt  jurisdiction  for  other  purposes  than  mere  buildings ; 
and  k  aot  tbo  clause  inserted  in  order  that  even  in  these  his 
juriadMoB  abenld  not  ba  exclusive  of  the  Sheriff?  If  we  had 
his  jnriaficCfon  privative  againse  tb«  Magistrates  within  tl^e 
andenc  rmMy,  can  we  so  construe  this  clause  as  ro  enlarge 
the  jatiawctiop. of  the  Magistrates  in  the  annexed  territory? 


The  whole  clause  assumes  the  privative  jurisdiction  of  the  Dean 
of  Guild ;  and  it  was  to  prevent  this  in  the  extended  royalty 
that  tbe  clause  was  inserted.  -.'■-'' 

Lord  Justice-  Clerk,~A  have  again  considered  the  opinion  K 
had  formed,  and  I  lay  aside  entirely  the  Statute,  which  leaves 
things  just  as  they  were  as  to  the  state  of  the  law  within  burgh. 
I  shall  only  add,  that  upon  tbe  general  question  I  agree  with 
the  opinion  of  Lord  Medwyn. 

The  Court  repelled  the  objection  to  the  jorisdiction^ 
and  remitted  to  tbe  Lord  Ordinary,  reserving  the 
claim  for  expenses  till  the  issue  of  the  causes 

Advocator's  Authorities.— uStatute  extending  royalty  of  Dun« 
dee,  August  1831.  Bankton,  IV.  20, 2,  5.  Ersk.  I.  4,  24;  IL 
9,  10.  Christie  p.  Wilson,  4th  June  1825;  4  S.  aud  D.,  71. 
Stewart  v.  Blackwood,  3d  February  1629;  7  S.  and  D.,  362. 
Farquhar,  7th  December  1838 ;  D.  B.  and  M.,  New  Series^ 
Vol.  L  p.  171.  Magistrates  of  Stiriing  v.  Sheriff  of  Stiriing-> 
shire,  14th  December  1752 ;  M.  7585,  and  F.  C.  Sel.  Dec.^ 
No.  25,  p.  28.  Donaldson  v.  Pattison,  &c.,  14th  November 
1834 ;  F.  C.  Stewart  v.  Blackwood,  3d  February  1829 ;  7  S. 
and  D.,  362.  Bank.  IV.  2, 16.  Ersk.  I.  2,  6.  27,  30.  Clark 
V.  Robertson,  &c.,  8th  August  1783;  M.  7532.  Lawrie  and 
Pinkerton,  31st  January  1812 ;  P.  C.  Edington  and  Sons  v, 
Astley,  5th  December  1829 ;  8  S.  D.  B.,  192.  Note  to  Ivory's 
Ersk.',  p.  91.  Scouler,  24th  January  1832;  10  Shaw,  p.  241. 
Jack,  12th  June  1833 ;  11  Shaw,  p.  711. 

Respondent's  Authorities. — Statute  1593,  c  180;  1594,  c. 
226;  1663,  c.  6.  Act  of  William,  30th  August  1698,  c.  8. 
Ersk.  B.  I.  t.  4,  §  3.  21,  24.  Stair,  B.  IV.  t.  3,  §  13.  Ler- 
mont,  June  1673 ;  Brown's  Sup.,  Vol.  III.  p.  16.  Magistrates 
of  Stirling  v.  Sheriff-depute  of  Stirlingshire,  November  1752 ; 
M.  7584,  Ersk.  B.  I.  t.  2,  §  7.  Ckrk  v.  Gordon,  8th  July 
1760 ;  M.  13,172.  Cicely  and  King  v.  Borthwick,  July  1806; 
Hume's  Rep.,  p.  257.  Scouler  v.  Pollok,  24th  January  1832 ; 
10  Shaw,  p.  241.  Jack  v,  Lyall,  12th  June  1833;  11  Shaw, 
p.  711.  Sandy  and  Others  v.  Innes  arid  Others,  15tb  Febru- 
ary 1823 ;  2  Shaw,  p.  221.  Murray  v.  Johnston  and  Others, 
4th  December  1834 ;  13  Shaw,  p.  119.  M*Lean  v.  Donald, 
4th  February  1840;  D.  B.  M.,  Vol.  11.  p.  528.  Haxle  and 
Others  v.  Turner,  22d  May  1840 ;  D.  B.  M.,  Vol.  IL  p.  886. 
Allan  V.  Watson  and  Others,  17th  June  1828 ;  6  Shaw,  p. 
980.  Ross  o.  Baird,  3d  February  1829;  7  Shaw,  p.  361. 
Williamson  v.  Hill,  14th  January  1831  ;  9  Sbaw,  p.  269. 
Speirs  v,  Buchanan  and  Others,  21st  February  1823 ;  2  Sbaw, 
p.  237. 

Lord   Ordinary^   Cuninghame.  —  Act.   Deas ;    Brown  and 

Miller,  W.S.,   Agents Alt,  Rutherfurd,   Macfariane;  Greig 

and  Morton,  W.S.,  Agents,^V,  Clerk — fJ-^.J 


27  th  November  1841. 
Second  Division — (J.W.) 
No.  31. — Robert  Henderson  Robertson  ait£?  Man- 
datory, Pursuers,  v,  John  Rutherford^  Defen- 
der. 

Sale — Title — Reservations  and  Restrictions — The  proprietor  of 
several  feus  disposed  of  them  by  a  missive  of  sale,  without  spe- 
cifying that  his  title  contained  a  reservation  of  mines  and 
minerals  in  favour  of  the  superior^  and  also  certain  restric- 
tions as  to  the  kind  of  buildings  to  be  erected  on  part  of  the 
ground — Held  that  the  purchaser  was  not  bound  to  take  the 
stubjects  with  these  restrictions. 

Process — ^Record,  Opening  of-^  After  avizandum  had  been  made 
with  the  debate^  it  was  stated  that  the  buyer  actually  knew  of 
the  existing  limitations  of  the  title  at  the  time  of  the  sale,  but 
no  such  averment  was  on  the  record.  On  a  reclaiming  note, 
a  minute  was  allowed  to  be  lodged  before  answer,  specifying 
what  was  averred  and  offered  to  be  proved  in  support  of  the 
statement^  in  the  view  of  opening  up  the  record. 

Vide  ante,  Vol.  XII.  p.  672.  In  obedience  to  the 
interlocutor  pronouneed  on  the  18th  July  1840,  the 
yurmer  produced  his  titlesi  when  it  was  found  that 
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they  contained  the  following  reseryations  and  reatric- 
iiona: 

"  Reierving  always  to  me/'  (yiz,,  Mr  Hunt  of  Pittencrieff, 
the  superior,)  "  and  my  beirs  and  successors,  the  whole  coal, 
and  all  other  mines  and  minerals  under  the  ground  of  the  said 
hinds,  and  fall  power  to  work,  vrin,  and  a  way-carry  the  same 
at  pleasure;  and  to  make  waggon  or  other  roads,  sink  pits, 
drive  levels,  and  do  every  thing  necessary  for  the  good  of  the 
i^ame ;  upon  payment  of  the  feuar's  damage  above  ground,  at  the 
sight  of  two  neutral  men  to  be  mutually  chosen,"  &c  "  De- 
claring that  the  said  John  Kinnell"  (viz.,  the  original  feuar) 
"  and  his  aforesaids,  shall  not  have  on  the  front  of  the  said  feu 
any  buildings  whatever,  other  than  dwelling-houses  allenarly ; 
which,  except  the  necessary  entries,  shall  occupy  the  whole 
front,  and  shall  be  built  in  a  straight  line  with  the  front  of  those 
already  built  on  the  line  of  street  on  which  this  piece  of  ground 
is  situated :  Nor  shall  the  said  John  Kinnell,  or  his  foresaids, 
he  at  liberty  to  erect,  or  have  any  nuisance  whatever  on  said 
piece  of  ground,"  fcc 

On  the  18th  March  1841,  the  following  interlocutor 
was  pronounced : 

"  The  Lord  Ordinary  having  heard  the  counsel  for  the  par- 
ties, and  considered  the  process.  Sustains  the  fourth  defence, 
yis.,  that  the  pursuer  is  not  the  owner  of  the  subject  sold,  and 
cannot  give  a  title  to  it ;  assoilzies  the  defender,  and  decerns : 
Finds  the  pursuer  liable  in  expenses ;  appoints  an  account  there- 
of to  be  given  in,  and  when  lodged,  remits  to  the  auditor  to 
tax  the  same,  and  to  re|K>rt. 

"  Note, — The  objections  taken  by  the  defender  to  the  title 
tendered  by  the  pursuer,  or  rather,  to  the  insufficiency  of  the 
title  to  convey  the  whole  of  the  subjects  sold,  are.  Is/,  That 
the  minerals  do  not  belong  to  the  seller :  Zd,  That  the  superior, 
by  whom  these  minerals  have  been  reserved,  has  a  right  to 
inake  roads,  and  to  sink  pits  in  the  lands ;  Sdfy,  That  there  is 
restriction  against  building  any  thing  but  dwelling-houses  along 
the  front  next  the  street.  The  facts  on  which  these  objections 
rest  are  admitted. 

'*  Now,  the  Lord  Ordinary  is  of  opinion  that  the  defender 
is  not  boond  to  take  the  subgect  with  these  restrictions ;  or  in 
other  words,  that  the  only  title  which  the  pursuer  can  give, 
being  one  in  which  these  restrictions  are  contained,  does  not 
convey  the  sulgeet  sold.  There  is  no  question  here  about  any 
insignificant  denomination  of  value,  nor  about  the  subject  being 
affected  by  known  burdens  naturally  attaching  to  it.  The  re- 
strictions are  essential ;  and  not  such  as  the  purchaser  was 
hound  to  be  aware  of.  The  only  difficulty  arises  from  the  pur- 
suer having  offered  '  wty  property,*  and  the  offer  being  accepted 
in  the  same  terms.  But  these  words  must  be  held  to  have  been 
used  only  demonstratively,  otherwise  it  must  be  held  that  the 
pursuer  could  have  enforced  payment  of  the  price,  whatever  the 
restrictions  might  have  been.  There  is  no  averment  on  the 
record  that  the  defender  knew  of  the  existing  limitations ;  and 
the  price  which  he  paid  seems  to  render  such  knowledge  im- 
probable. But  though  the  pursuer  has  no  such  averment  in 
the  record,  he  stated  at  the  bar  the  day  after  avizandum  had 
been  made  on  the  debate,  that  the  defender  did  know  of  their 
existence.  The  Lord  Ordinary  put  it  to  the  defender,  whether 
he  would  consent  to  the  record  being  opened,  but  he  refused ; 
and  whatever  the  Court  may  do,  the  Lord  Ordinary  does  not 
think  that,  after  a  full  debate  and  avizandum,  he  can  totally 
change  the  complexion  of  the  case  by  a  compulsory  alteration 
of  the  record." 

The  pursuer  reclaimed,  and  prayed  the  Court 

"to  alter  and  recal  the  interlocutor  complained  of;  to  repel 
the  defences  which  have  lately  been  stated  to  the  title  of  the 
pursuer  to  the  property  in  question ;  or,  at  least,  to  allow  the 
pursuer  a  proof  that  the  defender  was  aware  of  the  restrictions 
and  reservations  mentioned  in  the  note  of  the  Lord  Ordinary, 
when  he  entered  into  the  bargain  libelled." 

At  advising  on  the  30th  June  1841,  the  Lords,  be- 
fore answer, 

"  Appoint  the  pursuer  to  lodge  a  minute,  specifying  what  he 
avers  iod  offers  to  prove  in  support  of  bis  ftttement,  that  th« 


defender  actually  knew  of  the  reiervatioB  of  mines  and  minerals, 
with  power  to  work  the  same ;  and  also  of  the  restrictions  aa 
to  building  contained  in  the  pursuer's  titles,  when  the  defender 
purchased  the  property  in  question." 

In  terms  of  this  interlocutor  the  pursuer  lodged  a 
minute,  stating,  that  ever  since  Mr  Hunt  of  Pittencriefi> 
more  than  twenty-five  years  ago,  began  to  feu  out  his 
lands  in  Dunfermline,  he  had  uniformly  inserted  in  all 
his  feu-charters  the  same  reservations  and  restrictions 
as  those  contained  in  the  titles  of  the  pursuer  to  the 
subject  in  dispute :  That  about  one-third  of  the  town 
of  Dunfermline  now  stands  on  feus  so  acquired  from 
Mr  Hunt ;  and  that  the  reservations  and  restrictions 
are  as  notorious  in  that  place,  as  that  certain  parts  of 
the  town  are  held  in  burgage  and  not  in  feu :  That, 
independent  of  the  general  notoriety,  the  defender  had 
peculiar  opportunities  of  knowing  the  terms  of  Mr 
Hunt's  feus,  u^  consequence  of  his  late  father  having 
feued  varioua  pieces  of  ground  from  Mr  Hunt :  That 
in  1830  an  action  was  raised  as  to  the  use  of  the  water 
flowing  through  the  subject  in  question,  and  the  title- 
deeds  of  no  fi|wer  than  thirty-seven  of  Mr  Hunt's  feuars 
were  produ^d ;  and  the  defender  took  the  diief  charge 
and  interest  in  the  proceedings  relative  to  the  aotion : 
That  the  spinning-mill  belonging  to  the  defender*  and 
situated  on  the  same  water,  is  held  under  the  sametennre, 
and  also  the  dwelling-Hbuse  occupied  by  him :  That  be- 
fore he  set  out  for  London  in  April  1839)  the  defender 
called  on  hi9tagent»  who  happened  also  to  be  the  agent 
for  the  pursuer,  and  inquired  particularly  as  to  whether 
the  pursuer's  title  to  the  several  feus  was  good  and  suf- 
ficient; and  although  the  feu-duty,  amounting  to  £31. 
5s.,  was  not  mentioned  in  the  missive  of  sale,  no  ob- 
jection on  that  ground  has  been  stated.     In  regard  to 
the  restriction  as  to  any  buildings  except  dwelling- 
houses  being  erected  next  the  street,  a  wall  had  been 
built  across  the  ground,  separating  that  which  was  to 
be  occupied  for  the  use  of  the  mill  from  that  which  was 
to  be  feued  out  for  dwelling-houses,  and  it  was  plainly 
seen  that  no  buildings  for  the  accommodation  of  the 
mill  could  be  extended  to  the  street. 

At  advising  of  this  date,  the  Court  was  unanimously 
of  opinion  that  the  facts  and  circumstances  averred 
were  not  sufficient  to  bring  home  personal  knowledge 
to  the  defender,  and  accordingly  refused  the  redaimin^ 
note,  and  adhered,  with  additional  expenses. 

Authorities Urquhart,  29th  Jane  1833,  and  7th  June  1835. 

Patton,  11th  March  1826. 

Lord  Ordinary,  Cockhum.—  Act.  Solicitor- General  rM*NeilI), 
More;  James  Johnston  Darling,  W.S.,  ^^enf. — Acf.  Ruther- 

furd,  Marshali;  Andrew  Smith,  W.S.,  Ayent T.    Cierk — 

fJ.W.J 


Isi  December  1841. 
First  Division. — (H.B.) 

No.  32. — RoBBRT  Genti«b,  Nominal  Raiser^  r. 
George  Izat  and  Alexander  Thomson,  Claimamif, 

Bill  of  Exchange — A  competition  between  the  drawer  and  accept 
tor  of  a  bill  for  pos$eseion  of  the  document,  after  payment  bg 
the  acceptor,  partly  out  of  hie  own  funds  and  partly  out  of  a 
composition  obtained  from  other  biUa  ranked  on  the  drawer'a 
estate — decided  in  favour  of  the  acceptor. 

Bankrupt — Sequestration-^Coroposition — Ohserred,  that  after 
a  composition  has  been  carried  through  on  the  understandimg 
that  the  debts  were  justfy  ranked^  the  bankrupt  ts  nol  entitkd 


1841.} 
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to  impugn  the  rankimg  ok  grmuuh  which  musi  have  been  hnoum 
to  him  when  the  ranking  woe  made, 

George  Izat,  ship-owner,  Kincardine,  drew  the  fol- 
lowing bill  on  his  brother-in-law,  Alexander  Thomson, 
merchant  in  Leith : 

"  Kincardine,  VJthJuly  1839 £285  Sterling Two  months 

mfter  date,  pay  to  my  order  at  the  Manchester  and  Liverpool 
District  Bank  in  Liverpool,  two  hundred  and  eighty-five  pounds 
Sterling  valae  in  account  of  shares  in  Blanchester  and  Liver- 
pool Bank." 

Thomson  accepted,  and  Izat  discounted  the  bill  with 
Mr  Robert  Gentle,  agent  at  Kincardine  for  the  Glas- 
gow Union  Banking  Company.  At  this  time  Thomson 
was  in  the  employment  of  Alexander  Reid  and  Com- 
pany, merchants,  Leith,  and  the  above  bill,  with  many 
others  on  which  Izat  stood  as  drawer  or  acceptor, 
appears  to  have  been  for  their  accommodation.  Dur- 
ing the  csrrency  of  the  bill,  the  estates  both  of  Izat 
and  of  Reid  and  Company  were  sequestrated.  Pre- 
vious to  the  sequestration,  Reid  and  Company  had  in- 
dorsed to  Thomson  two  bills,  accepted  to  them  by 
Izat, — the  one  for  £360,  and  the  other  for  £230.  For 
these  bills  Thomson  ranked  as  a  creditor  on  Izat's  estate. 
Izat  at  first  objected  to  the  ranking,  but  afterwards 
withdrew  the  objection,  and  wrote  a  letter  expressly 
consenting  to  it.  When  the  bill  for  £285  became  due, 
Thomson  was  unable  to  retire  it,  and  entered  into  an 
arrangement,  by  which  he  assigned  to  the  Glasgow 
Union  Bank  the  bills  for  £360  and  £230,  with  his 
ranking  on  Izat^s  estate,  and  also  twenty-eight  shares 
of  stock  in  the  Manchester  and  Liverpool  District 
Bank.  The  proceeds  of  these  shares,  amounting  to 
£186  odds,  and  two  dividends  from  Izat's  estate, 
produced  a  snm,  which,  after  paying  the  £285  bill,  left 
a  balance  of  £23.  1. 10.  This  balance  was  transmitted 
to  Thomson's  agent  in  Leith,  but  the  bill  still  remained 
in  Mr  Geptle's  possession.  In  these  circumstances,  Izat, 
after,  obtaining  his  discharge  on  a  composition  of  5s. 
per  pound,  brought  a  muitiplepoinding  in  Mr  Gentle's 
name,  and  claimed  \Hy  <'  possession  of  the  bill  in  ques- 
tion, to  be  retained  by  the  claimant  till  he  iafuUy  in- 
demmfiedby  Mr  Thomson  for  the  foresaid  payment 
made  from  the  claimant's  estate  on  account  of  the  bill;" 
2dy  **  payment  of  the  said  balance  of  £23.  1.  10.  Ster- 
ling." He  was  afterwards  allowed  by  the  Lord  Ordi- 
nary to  alter  his  claim,  by  leaving  out  the  words  printed 
in  italics,  and  substituting  for  them  the  following  words, 
— ^  be  enabled  to  follow  out  his  claim  of  indemnifica- 
tion against  Thomson  or  others." 

Thomson  claimed  ''  that  the  bill  for  £285  be  de- 
livered up  to  him,  and  that  the  payment  of  £23. 1.10., 
if  atill  objected  to,  be  sanctioned  by  the  Court,  at  least 
that  it  be  held  as  not  competently  questioned  in  this 
process."  The  object  of  the  claimants  was,  to  rank  for 
the  amount  of  the  bill  on  Reid  and  Company's  estate. 

Izat  pleaded — 1.  The  acceptance  in  question  not 
having  been  granted  as  an  accommodation  to  the  re- 
spondent, Mr  Thomson's  claim  to  it  on  that  ground  is 
aitQgetlier  groundless.  2.  This  acceptance  having  been 
paid  partly  with  funds  drawn  from  the  respondent's 
estate,  irhlle  the  acceptance  was  not  intended  or  ap- 
plied Soar  the  respondent's  accommodation,  the  respon- 
dent Oilfl^  pro  UtniOf  to  be  indemnified  for  such  pay- 
ment fiom  his  estate,  and  to  have  possession  of  the  bill, 
in  ordw  to  leeare  his  indemnity.    3«  Nothing  has 


occurred  in  the  respondent's  sequestration  inconsistent 
with  this  claim.  4.  The  nominal  raiser  is  responsible 
for  the  sum  of  £2:3.  I.  10.,  and  the  respondent  is  en- 
titled to  payment  of  that  sum  in  terms  of  his  claim. 

Thomsonpieadcd — I .  The  claimant's  acceptance  being 
an  accommodation  by  him  to  the  drawer,  Mr  Izat,  and 
being  now  paid,  ought  to  be  delivered  up  to  the  claim- 
ant ;  and  Mr  Izat  is  not  entitled  to  object  to  such  de- 
livery. 2.  The  claimant's  acceptance  being  paid  with 
funds  provided  by  the  claimant,  and  assigned  to  the 
bank  for  that  purpose,  ought  now  to  be  delivered  up 
to  the  claimant  3.  The  claimant  being  regularly 
ranked  as  a  creditor  on  Mr  Izat's  estate,  and  Mr  Izat's 
composition  and  discharge  having  been  carried  through 
on  that  footing,  Mr  Izat  cannot  now  maintain  any  plea 
inconsistent  with  that  ranking.  4.  The  composition 
from  Mr  Izat's  estate  on  the  two  bills  for  £230 
and  £360,  being  drawn  by  the  bank  as  assignees  of 
the  claimant,  Mr  Thomson,  and  applied  by  the  bank, 
as  directed  by  their  assignation,  in  extinction  of  the 
bill  for  £285  then  in  its  hands,  the  payment  by  Mr 
Thomson's  debtor  must  be  held  equivalent  to  payment 
by  the  cedent  himself,  and  the  bill  must  be  held  to  be 
virtually  in  Mr  Thomson's  possession,  and  any  claim 
competent  to  Mr  Izat  would  fall  to  be  made  not  by 
way  of  reclaiming  the  bill  itself,  but  of  the  sums  drawn 
under  the  composition-contract.  5.  The  sum  of  £23. 
Is.  lOd.  not  being  in  the  hands  of  the  nominal  raiser, 
cannot  be  the  subject  of  competition  in  this  process  i 
and  that  sum  has  been  properly  paid  to  a  person  for 
behoof  of  the  claimant. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


<c 


Sd  Jufy  1S41. — ^The  Lord  Ordinary  having  heard  the 
eonnsel  for  the  parties,  allows  the  claimant,  George  Izat,  to  put 
upon  the  record  a  restriction  of  his  claim  as  suggested  by  the 
Lord  Ordinary,  and  in  which  this  claimant  expressed  his  acqui- 
escence at  the  bar ;  and  prefers  the  claim  of  the  said  George 
Izat  aa  thus  restricted,  and  decerns :  Finds  him  entitled  to  ex- 
penses, under  deduction  of  any  extra  expense  which  the  op- 
posite party  can  show  to  have  been  occasioned  by  the  claim  not 
having  been  sooner  restricted ;  and  remits  the  claimant  Izat's 
account  of  expenses,  when  lodged,  to  the  auditor  to  tax  and 
report. 

**  Note, — The  Lord  Ordinary  thinks  it  right  to  say,  that  at 
present  he  cannot  imagine  what  extra  expense  has  been  pro- 
duced. Nothing  was  offered  by  the  competing  claimant  at 
all." 

Thomson  reclaimed.  At  advising,  the  claim  to  the 
balance  of  the  bill  was  reserved,  and  Izat  offered  still 
farther  to  restrict  his  daim,  by  confining  it  to  the 
delivery  of  the  bill,  **  till  he  is  enabled  to  follow  out 
his  claim  of  indemnification  against  others,"  leaving 
out  the  words  <<  against  Thomson." 

Lord  President. — I  think  we  ought  not  to  accede  to  this 
limitation,  but  that  we  ought  to  alter  the  interlocutor,  and  pre- 
fer Mr  Thomson.  Here  he  accepts  a  bill  for  £2S5,  and  pays 
it  by  the  sale  of  certain  bank  shares,  his  own  property,  and  the 
composition  paid  by  two  bills,  of  which  Izat  was  the  acceptor. 
Izat  expressly  consented  to  the  ranking  of  these  two  bills  on 
bis  estate,  and  thus  pledged  himself  to  the  Court  and  the  pablie 
that  they  constituted  just  claims  on  his  estate.  The  compost- 
tion-contraet  was  carried  through  on  this  understanding,  and 
Izat  cannot  now  be  listened  to  when  he  seeks  to  impugn  it. 
In  the  same  way  he  might  impugn  all  the  claims  ranked  on  his 
estate,  and  give  a  different  complexion  altogether  to  the  state 
of  his  affairs,  after  having  induced  his  creditors,  on  the  faith  of 
its  accuracy,  to  accept  of  a  composition  of  Gs.  per  pound.    This 
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would  never  do.  We  muit  bold  that  tbe  ranking  was  good, 
and  that  Izat  was  truly  debtor  in  the  sum  drawn  by  means  of  it 
from  his  estate.  At  all  events,  before  he  can  claim  delivery  of 
the  bill,  he  is  bound  to  repay  Thomson  the  £186  which  he 
paid  to  account  of  the  bill  from  his  own  property  in  bank  shares. 
As  to  the  effect  of  the  ranking  of  the  bill  on  the  estate  of  Reid 
and  Company,  we  cannot  now  decide ;  but  I  am  quite  clear  that 
the  ipsum  corpus  of  tbe  bill  belongs  to  Thomson. 

Lord  GiUiea, — I  have  arrived  at  the  same  conclusion,  and 
nearly  on  the  same  grounds.  If  Izat's  statement  is  true,  Reid 
and  Company  were  the  true  debtors  in  the  bills  ranked  on  his 
estate.  It  is  true  that,  by  accepting  them,  he  was  legally  respon- 
sible, but  after  paying  them,  he  was  entitled  to  go  against  Reid 
and  Company  for  the  whole  amount.  Now,  why  was  not  this 
fact  stated  by  Izat  to  his  creditors  ?  Instead  of  stating  it,  he 
writes  a  letter  expressly  consenting  to  the  ranking  of  these  bills 
on  bis  estate.  Was  this  fair  to  the  creditors  ?  The  sum  might 
have  been  of  an  amount  that  would  seriously  have  affected  the 
ranking,  and  shown  that  the  composition  was  far  short  of  what 
the  creditors  were  entitled  to  receive.  This  attempt  of  Izat 
to  deny  the  fiurness  of  the  ranking,  cannot  now  receive  any 
countenance.  If  he  wishes  to  obtain  delivery  of  the  bill,  let 
bim  first  pay  the  proportion  of  it  which  Thomson  actually  paid 
out  of  bis  own  bank  shares,  and  then  rank  on  Reid  and  Com- 
pany's estate  for  the  whole  amount.  What  the  effect  of  that 
ranking  may  be  we  are  not  now  called  upon  to  decide. 

Lord  Mackenzie. — I  take  the  same  view.  Thomson  appears 
to  have  paid  the  bill  partly  out  of  his  own  funds  and  partly  out 
of  a  composition  drawn  from  Izat's  estate.  This  composition 
was  drawn  by  virtue  of  two  bills  in  which  Izat  was  acceptor. 
This  plainly  and  distinctly  implies  that  Izat  was  tbe  debtor  in 
these  bills.  If  he  was  not  the  debtor,  why  did  be  allow  them 
to  be  ranked?  If  they  were  merely  assigned  in  security  of 
Thomson's  debt,  why  were  they  ranked  on  Izat's  estate  as  he 
were  the  proper  debtor  ?  We  cannot  open  up  that  question  now. 
Thomson  has  in  this  way  paid  the  bill,  and  is  entitled  to  pos- 
session of  it.  Whatever  he  may  be  able  to  make  of  it,  or  what 
effect  it  will  have  if  he  claims  upon  it  on  Reid's  estate,  and 
in  a  competition  with  Izat,  is  a  different  question,  which  we 
are  not  called  upon  to  decide.  In  certain  supposable  states  of 
the  facts,  very  difficult  questions  may  arise ;  but  with  these  we 
have  nothing  to  do  at  present.  All  we  are  called  upon  to  de- 
cide is,  whether  Thomson  is  entitled  to  delivery  of  the  bill;  and 
J  think  he  is. 

Jjord  FuUerton. — I  am  of  the  same  opinion.  If  Thomson 
has  paid  the  bill,  he  is  clearly  entitled .  to  delivery  of  it.  We 
must  here  hold  that  he  has  paid  it.  The  payment  was  made 
partly  out  of  his  own  funds,  and  partly  out  of  Izat's  estate,  as 
a  composition  on  bills  in  which  Izat  stood  acceptor,  and  must 
be  presumed  to  be  debtor.  It  was  said  that  Thomson '  was 
bound  to  indemnify  Izat  for  the  amount  drawn  from  his  estate ; 
but  this  point  is  now  given  up,  for  an  offer  is  made  to  with- 
draw this  claim  of  indemnifioation.  Holding,  then,  that  the 
payment  made  from  Izat's  estate  is  a  good  payment,  there  is 
nothing  farther  in  the  cause ;  for  it  is  quite  clear  that  the  only 
pretext  for  raising  the  process  of  multlplepoinding  was  to  make 
out  a  claim  against  Thomson.  As  to  the  effect  of  ranking  the 
bill  on  Reid's  estate,  there  is  nothing  in  the  reeord  ooncerning 
it,  and  of  course  it  is  impossible  for  us  to  go  into  it. 

Tbe  Court  pronounoed  the  following  interlocator : 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against :  Find  that  the  claimant,  Alexander  Thomson,  is  en- 
titled to  the  possession  of  said  bill  for  £285,  and  prefer  him 
thereto  accordingly,  and  decern :  Find  the  claimant,  George 
Izat,  liable  in  expenses,  and  remit  to  the  Lord  Ordinary  to  pro- 
ceed." 

Jjord  Ordinary,  Cockburn. -^For  IzaU  Thomson,  Hector; 
John  Meiklejohn,  W.S.,  Agent, — For  JTiomeon,  Rutherfurd, 
Monro;  William  Alexander,W.S.,  ^^eiU. — For  Nominal RaUer, 
W.  P.  Dundas;  Andersons  and  Trotter,  W.S.,  Agenie, — N. 
t;/erA.^|H.B.J 


No.  33. 


\H  December  1841. 
Second  Division (J.W.) 

•William  Berrt,  Pursuer^  v.  James 
Wilson,  Defender. 


Process — Jury  Trial — Application  of  Verdict — Salmon-fishing 
— It  being  found  by  the  verdict  of  a  jury,  that  A  was  po8Me$»ed  of 
the  right  of  fishing  for  aalmon,  mooring  the  boats,  and  drawing 
the  nets  employed  therein,  **  on  or  opposite,  or  adjacent  to  the 
lands  of  B,"  and  that  B  had  executed  certain  operations 
whereby  the  exercise  of  said  rights  was  obstructed — Held  that 
the  issues  and  the  verdict  were  conclusive  as  to  the  measure  of 
the  right,  and  that  the  operations  must  be  altered  or  done 
away,  so  far  as  they  cause  any  obstruction  to  the  right  of  fishing 
and  accessories  t/iereof,  as  established  by  the  general  terms  of 
the  verdict. 

Servitude— «Road — Foot- Road,  Public — It  being  found  that  a 
foot-path  between  two  public  points,  through  the  properly  cf 
B  and  others,  had  been  wrongfully  shut  up — Held  that  it  must 
be  again  opened ;  that  the  right  was  in  the  land,  and  could 
not  be  limited  in  any  part  of  the  way  tor  a  passage  along  the 
top  of  a  sea-wall. — Opinion,  That  it  was  within  the  powers 
of  the  Court  to  shift  a  public  f dot-road,  if,  when  so  altered^ 
it  was  equally  good  and  in  the  original  line. 

Process — Jury  Trial — Application  of  Verdict  —  Servitude — 
Road — It  being  found  that  A  had  "  possessed  or  used  a  cart^ 
road"  through  the  lands  of  B,  to  a  certain  point — Held,  in  re- 
spect of  the  special  terms  of  the  verdict,  that  this  was  a  private 
road,  and  subject  to  the  regulation  of  the  Court,  and  that  A.*a' 
right  was  sufficiently  secured  by  a  new  turnpike-road,  and  a 
road  from  thence  to  the  termination  of  the  original  road^^-^ihe 
new  line  being  not  more  than  twenty-two  yards  round. 

The  nature  of  tbe  subject  of  dispute  between  tbe 
pursuer  and  defender,  and  the  rights  sought  to  be 
found  and  declared,  will  sufficiently  appear  from  tbe 
following  issues  in  the  cause : 

"  It  being  admitted  that  the  pursuer  is  proprietor  of  the  lands 
of  Tayfield,  and  also  proprietor  of  the  lands  of  Causewayhead, 
formerly  the  property  of  Robert  Dalgliesh  of  Scotscraig,  with 
the  right  of  a  salmon-fishing  called  Greenside,  in  the  river  or 
frith  of  Tay : 

"  1.  Whether  the  pursuer,  and  his  predecessors  and  authors, 
proprietors  of  the  said  salmon 'fishing,  have,  for  forty  years  and 
upwards,  or  for  time  immemorial,  in  the  exercise  thereof,  been 
in  the  possesion  of  the  right  of  fishing  for  salmon,  mooring 
their  boats,  and  drawing  their  nets  employed  therein,  on  or  op- 
posite, or  adjacent  to  the  lauds  of  Craighead,  the  property  of 
the  defender;  and  whether,  during  the  years  1832  and  1833,  or 
either  of  them,  the  defender  executed  certain  operations  on  or 
near  his  said  property,  whereby  the  pursuer  was  obstructed  or 
impeded  in  the  exercise  of  his  said  rights,  or  any  of  them,  to  the 
loss,  injury,  and  damage  of  the  pursuer  ? 

"  It  being  admitted  that  a  foot-road  existed  from  Newport  to 
Ferry-port-on- Craig,  through  the  property  of  the  defender  and 
others : 

"2.  Whether,  during  the  said  years  1832^.  and  1833,  or 
either  of.  them,  the  defender  wrongfully  shut  up  or  obstructed 
the  said  foot-road,  to  the  loss,  injury,  and  damage  of  the  pur- 
suer? 

"  3.  Whether,  for  forty  years  and  upwards,  or  for  time  im- 
memorial, prior  to  the  year  1832,  the  pursuer,  or  his  predeces- 
sors and  authors,  have  possessed  or  used  a  cart-road  from  New- 
port, through  the  said  lands  of  the  defender,  to  a  point  opposite 
Dryburgbbole ;  and  whether,  during  the  said  years  1832  or 
1833,  or  either  of  them,  the  defender  wrongfully  shut  up  or 
obstructed  the  said  cart-road,  to  the  loss,  injury,  and  damage  of 
the  pursuer  ?  Or, 

"  Whether  the  pursuer,  or  his  authors,  consented  to,  or  ac- 
quiesced in  the  said  operations  on  or  near  the  said  property  of 
the  defender  ? 

**  Whether  the  purpuer  consented  to,  .or  acqiiicfced  in  the 
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sfautring  up  of  the  nid  ctrt-roftd  and  foot-road,  or  either  of 
them? 

«'  Damages  laid  at  £500." 

The  jury  returned  the  following  verdict: 

'*  14ih  Jufy  1838. — Find  for  the  pursuer  upon  the  whole 
issues,  but  find  no  damages  due." 

On  the  29th  February  1 839,  the  Court  disallowed  a 
bill  of  exception  presented  by  the  defender,  and  also 
discharged  the  rule  formerly  granted  to  show  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  granted.  Subsequently  the  verdict  was  applied, 
and  a  remit  made  to  the  Lord  Ordinary  to  proceed  in 
the  cause.  On  the  15th  June  1839,  he  pronounced 
the  following  interlocutor : 

'*  The  Lord  Ordinary  having  heard  parties'  procurators  on 
the  remit  from  the  Inner- House,  before  answer  remits  to  Mr 
Gtrorge  Buchanan,  cinl-engineer  in  Edinburgh,  to  visit  the 
subjects  in  dispute,  and  to  report  to  the  Lord  Ordinary  qmam 
yrimum,  in  what  manner  the  verdict  of  the  jury  ought  to  be 
carried  into  effect,  with  the  least  prejudice  to  the  rights  and 
lawful  interests  of  the  parties  respectively ;  with  power  to  him 
to  hear  the  parties,  and  to  call  for  such  evidence  as  he  may  con- 
sider necessary. " 

From  the  testimony  of  the  witnesses  adduced  and 
examined  before  him  by  the  parties,  Mr  Buchanan  re- 
ported that  the  pursuer's  rights  were  only  exercised  at 
two  points  or  stations  on  the  shore,  viz.,  Drybraehole, 
which  is  a  high-water,  and  Craighead  Rock,  which  is 
a  low-water  station.  And  proceeding  upon  this  as- 
sumption, he  proposed  that  at  Drybraehole,  either  the 
wall  erected  by  the  defender  should  be  levelled  to  the 
extent  of  eighteen  yards,  so  as  to  admit  of  the  nets 
being  drawn,  and  the  boats  hauled  up  and  moored,  or 
that  a  bulwark  should  be  constructed  in  the  form  of 
an  inclined  plane,  and  which  would  serve  as  a  slip  or 
sliott  for  drawing  and  drying  the  nets,  and  mooring 
the  boats.  The  second  station  at  Craighead  Rock,  he 
r.'ported,  was  noways  affected  by  the  defender's  opera- 
tions, but  Craighead  Bay,  to  the  westward  of  the  de- 
fender's house,  had  been  used  for  mooring  the  boats. 
As  the  defender,  however,  offered  to  clear  out  the 
ground  at  Drybraehole,  and  make  it  equally  conve- 
nient with  Craighead  for  the  launching  of  the  boats 
and  drawing  them  up ;  and  as  the  situation  is  in  other 
respects  eligible,  he  was  of  opinion  that  if  this  were 
done,  there  would  be  no  occasion  for  another  station 
at  Craighead.  Should  it  be  found,  however,  by  the 
Court,  that  independent  of  these  circumstances,  the 
pursuer  has  still  a  right,  from  former  usage,  to  a  moor- 
ing station  here;  it  would  be  necessary,  in  order  to 
give  effect  to  that  finding,  to*  lower  in  some  degree 
about  twelve  yards  of  the  sea-wall,  so  that  the  boats 
might  be  easily  hauled  over  it,  and  then  to  set  apart 
a  space  of  twelve  yards  long  by  six  yards  wide,  for 
mooring  the  boats  and  drying  the  nets.  In  regard  to 
the  foot  and  cart-roads,  he  proposed  to  take  advantage 
of  the  turnpike- road  from  Newport  to  Ferry-port-on- 
Craig,  as  far  as  it.  is  available,  and  forming,  as  pro- 
posed by  the  defender,  a  new  road  from  this  to  the 
station  at.  Drybraehole.  Should  the  station  at  Dry- 
braehole, he  concludes, 

"  be  found  a  sufficient  mooring  pisce,  so  as  to  render  the  one 
at  Craighead  unnecessary,  then  there  is  no  occasion  for  any  fnr- 
tber  access  along  the  shore  than  this  road  to  Drybraehole.  But 
should  it  be  held  that  a  mooring  station  is  required  at  Cratg- 
head,  then  ao  additional  access  will  be  necaswry  for  it ;  and  I 


am  of  opinion  that  a  foot-path  is  quite  sufficient,  and  that  it 
may  go  either  along  the  top  of  the  defender's  wall,  westwards 
to  bis  weft  march,  where  it  joins  the  pursuer's  property,  or  it 
may  go  up  the  bank  along  the  present  road,  from  the  house  to 
the  turnpike.  In  regard  to  the  obtaining  of  access  to  the  shore 
as  formerly  at  all  points,  this  could  not  be  done  without  demo- 
lishing the  defender's  walls,  and  otherwise  throwing  back  the 
property  into  its  original  waste  state ;  and  I  do  not  consider  this 
to  be  necessary  for  the  interests  of  the  fishing,  nor  consistent 
with  the  terms  of  the  remit." 

A  note  of  objections  having  been  lodged  by  the 
pursuer  to  Mr  Buchanan's  report,  a  remit  of  new  was 
made  to  him  by  the  Lord  Ordinary ;  and  from  his  se- 
cond report  it  appeared,  that  the  access  to  Craighead, 
which  he  proposed  should  be  by  a  foot-path  along  the 
top  of  the  defender's  walls,  would  not  be  very  conve- 
nient, owing  to  the  steepness  of  the  rocks  at  Kemp- 
stane,  and  would  not  be  passable  at  or  near  high- 
water. 

The  pursuer  objected  to  this  second  report  also,  on 
the  ground, — Isty  As  unjustly,  in  the  face  of  the  verdict, 
the  rights  of  the  pursuer,  and  practice,  restricting  the 
pursuer^s  right  of  fishing  to  two  places  only,  in  place 
of  giving  effect  to  that  right  as  general,  opposite  the 
whole  lands  in  question  ;  and,  2</,  As  unjustly  limiting 
the  right  of  road  along  the  coast,  and  excluding  the 
pursuer,  in  the  face  of  the  right  established  by  the 
verdict,  from  access  along  the  coast,  for  the  purposes 
of  fishing,  and  for  other  lawful  and  necessary  pur- 
poses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  22J  June  1841 The  Lord  Ordinary  having  heard  counsel 

for  the  parties  on  the  pursuer's  objections  to  the  second  or  sup- 
plementary report  of  George  Buchanan,  civil-engineer,  and 
having  resumed  consideration  thereof,  and  also  of  the  original 
report  of  the  said  George  Buchanan,  with  the  objections  there- 
to, productions  and  whole  process, — Repels  the  whole  of  the 
objections  to  both  or  either  of  the  said  reports,  and  approves  of 
the  general  tenor  thereof,  in  all  their  articles  and  heads ;  and 
finds,  in  conformity  therewith,  that  the  pursuer  is  not  entitled 
to  any  other  cart  or  foot-road  through  the  lands  of  the  defender 
than  is  there  provided  or  pointed  out,  nor  to  break  through  or 
level  down  any  part  of  the  said  defender's  sea-dyke  or  other 
enclosures,  except  as  is  therein  allowed  or  directed,  and  herein- 
after provided:  But  finds,  Imo,  That  besides  the  particular- 
stations  at  Drybraehole  and  Craighead  Qock,  the  pursuer  ia 
entitled  to  carry  on  his  fishings  in  Craighead  Bay,  or  ex  adverse 
of  any  other  part  of  the  defender's  lands,  in  which  he  may  find 
it  eligible  and  possible  to  carry  them  on  without  farther  inter- 
ference with  the  enclosures,  or  grounds  of  the  defender,  than 
that  to  which  he  is  hereby  restricted :  Finds,  2db,  That  he 
is  entitled,  if  he  shall  require  it,  to  have  a  place  provided,  at 
the  expense  of  the  defendt^r,  for  hauling  up  or  mooring  his  fishr- 
ing-boats,  and  for  spreading  or  drying  his  nets,  as  near  to  the 
place  formerly  used  for  those  purposes  in  the  neighbourhood  of 
the  bothy,  also  formerly  used  by  the  fishermen,  as  can  be  arranged 
without  serious  inconvenience  to  the  defender ;  and  for  this  pur- 
pose, to  have  a  part  of  the  said  defender's  sea-wall  taken  or 
levelled  down,  as  described  at  the  bottom  of  page  seven  of  the 
said  original  report :  But  finds  that  the  pursuer  is  to  have  no 
right  to  the  bothy  originally  used  by  his  fishermen,  or  to  any 
similar  structure,  or  to  any  farther  encroachment  in  this  quarter, 
within  the  enclosures  of  the  defender :  Finds,  3r»o,  That  the 
pursuer  is  entitled  to  choose  which  of  the  two  plans  for  im- 
proving the  fishing  station  at  Drybraehole  respectively,  de- 
scribed at  pages  fbur  and  five  of  the  said  original  report, 
and  delineated  on  the  sketches  marked  1  and  2,  therein  in- 
serted and  referred  to,  he  would  prefer  to  have  executed  at 
the  expense  of  the  defender;  and  appoints  him,  within  ten  days 
from  thfs  date,  to  state  in  a  short  minute  for  which  of  them  he 
mukes  his  election :  But  fiuds  that  he  is,  in  either  case,  entitled 
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to  have  the  cart-road  delineated  on  the  laid  sketch.  No.  2,  from 
the  turnpike  down  to  the  shore,  executed  and  provided  for  him 
at  the  expense  of  t^e  said  defender :  Finds,  4to,  That  the  pur- 
Buer  is  in  like  manner  entitled  to  have  access  to  the  mooring 
station  in  the  hay,  and  near  the  oflScesof  the  defender,  hy  either 
of  the  lines  of  foot-road  specified  on  the  last  page  of  the  original 
report,  and  more  particularly  described  at  page  of  the  second 
or  supplementary  report,  which  he  may  select  or  prefer,  and 
appoints  him  to  state  his  decision  upon  this  point  also  in  the 
minute  above  directed,  to  be  given  in  hy  him  in  ten  days  from 
this  date;  and,  before  farther  answer,  appoints  the  cause  to 
be  enrolled,  that  parties  may  state  what  decernitures  may  be 
necessary  to  give  effect  to  those  findings,  and  also  to  be  heard 
on  the  question  of  expenses." 

The  pursuer  reclaimed,  and  prayed  the  Court  to  re- 

cal  the  interlocutor, 

*'  and  to  find  that  the  pursuer  is  entitled  to  have  the  cart-road 
leading  along  the  top  of  the  sea-braes  through  the  defender's 
property  to  Drybraehole,  and  communicating  with  the  foot- 
path towards  Ferry-port-on- Craig,  kept  up  along  the  line  of  the 
aaid  sea-braes,  in  such  manner  as  may  be  least  inconvenient  for 
the  defender  in  the  said  line ;  farther,  to  find  that  the  pursuer 
is  entitled  to  fiee  right  of  access  along  the  banks  of  the  Tay, 
opposite  to  the  defender's  property,  at  all  times  of  the  tide,  and 
to  the  necessary  and  proper  use  of  the  said  banks  for  the  pur- 
poses of  his  fishings  in  said  river,  and  that  not  only  for  hauling 
up  or  mooring  his  fishing-boats,  or  spreading  and  drying  his 
nets,  aa  found  by  the  interlocutor  reclaimed  against,  but  also 
for  the  purposes  of  carrying  on  his  operations  of  fishing  gene- 
rally ;  and  to  that  effect,  to  have  the  defender's  embankments 
and  obstructions  removed,  in  to  far  as  inconsistent  with  the 
exercise  of  these  rights." 

.    At  advising, 

Lord  Justice-  Clerk Parts  of  the  case  require  special  atten- 
tion.    The  action  is  a  declarator  containing  three  conclusions  : 
Ist,  A  right  of  free  access  along  the  banks  of  the  river  for  the 
purposes  of  fishing :  2(f,  The  use  of  the  bank  for  the  fishers ; 
and,  Sd,  A  cart-road  and  foot-path  through  the  property  of  the 
defender.     We  must  be  guided  by  the  issues  ;  for  two  remarks 
are  to  be  kept  in  view :  Ist,  That  when  the  issues  are  fixed, 
and  have  a  distinct  meaning,  it  is  incompetent  to  go  hack  upon 
the  record  for  the  purpose  of  explaining  them  even  at  the  trial : 
5  W.  and  S.  p.  384.     In  this  case,  therefore,  we  must  take  the 
issues  as  framed.     2d,  After  a  verdict  has  been  returned  and 
applied,  it  is  equallv  incompetent  to  look  into  the  notes  of  the 
judge,  in  order  to  limit  or  restrain  the  rights  established  by  the 
verdict.    If  no  bill  of  exceptions  had  l^en  presented  in  this  case, 
the  Judge's  notes  could  not  have  been  called  for,  nor  was  he 
bound  to  preserve  them.    When  the  verdict  is  applied,  the  mat- 
ter becomes  final.     A  party  may  always  ask  for  a  verdict  to  de- 
fine his  rights  in  distinct  terms,  and  this  is  different  from  a 
special  verdict.     That  not  being  done,  and  the  verdict  sub- 
sisting, the  rights  of  the  pursuer  must  be  taken  on  the  issues 
and  verdict.     The  first  issue  is,  whether  he  had  a  right  of 
salmon-fishing  "  on  or  opposite,  or  adjacent  to  the  lands  of  the 
defender?"  Here  the  issue  is  quite  general,  and  the  verdict  is 
equally  so.     It  was  competent  to  the  defender  to  have  objected 
that  the  verdict  affirmed  too  much ;  but  that  is  now  excluded, 
and  there  is  no  longer  a  question  in  law  as  to  the  extent  and 
measure  of  the  pursuer's  right  of  fishing,  for  the  verdict  finds  it 
without  any  limitation.     In  the  second  place,  it  finds  that  the 
operations  executed  by  the  defender,  obstructed  the  exercise  of 
fishing,  and  thereby  affirmed  their  illegality.     The  interlocutor 
is  correct,  in  so  far  as  it  finds  that  the  pursuer  may  exercise  his 
rights  any  where,  ex  adverse  of  the  lands  of  the  defender ;  but 
tn  so  far  as  it  places  the  exercising  of  them  under  restrictions, 
it  is  limiting  the  verdict.    The  third  finding  is  inadmissible.    The 
pursuer  is  entitled  to  have  the  station  at  Drybraehole  cleared 
of  all  obstructions:  nor  can  any  of  his  rights  be  limited  to  that 
station  merely,  for  the  convenience  of  the  defender.     The  de- 
fender made  the  alterations  complained  of  at  his  own  hand.    The 
value  of  the  fishing  we  cannot  enter  into,  but  it  is  a  right  which 
is  entitled  to  be  protected  as  much  as  the  proprietor's  land;  and 
the  use  of  the  shore  belongs  as  much  to  the  pursuer  as  to  the 


defender.  In  regard  to  the  foot*roft4,  the  issae  adnita  that  a 
foot-road  existed  between  two  public  points,  and  it  is  not  said  that 
it  belongs  to  the  defender.  The  oUly  question  put  to  the  jury 
was,  whether  that  road  was  wrongfully  shut  up  ?  We  must  not 
confound  the  right  of  access  to  the  banks,  implied  in  a  right  of 
fishing,  with  thn  foot-road.  It  is  not  an  accessory  of  the  fish- 
ing, but  a  public  foot-road,  to  which  the  defender  had  no  right, 
and  over  which  we  have  no  control.  It  must  therefore  be 
left  potent :  Mercer  and  Reid,  1st  February  1840.  As  to  mak- 
ing it  go  over  the  defender's  sea-wall,  the  right  was  on  the  bank; 
and  if  that  gave  way,  the  right  was  still  in  the  land,  and  muat 
be  maintained  on  dry  ground,  safe  for  women  and.  children. 
When  passing  a  villa,  the  Court,  in  its  discretion,  might  allow  an 
artificial  line,  if  patent  and  convenient.  In  regard  to  the  cart- 
road,  it  is  a  private  road,  and  probably  only  of  use  to  the  pur- 
suer, as  subservient  to  his  right  of  fishing;  but  the  issue  does 
not  so  put  it.  The  poss«s8sion  and  use  is  quite  general.  Still  it  is  a 
private  road,  and  we  have  power  to  regulate  it  in  such  a  way 
as  to  be  least  burdensome  to  the  defender,  while  it  preserves 
the  pursuer's  right  of  access  to  Drybraehole.  This,  I  think, 
is  sufficiently  secured  by  the  plan  proposed  in  the  interlocutor. 
I  am  therefore  of  opinion,  that  we  roust  recal  the  interlocutor, 
and  find  that  all  obstructions  to  the  pursuer's  rights  of  fishing, 
the  mooring  of  boats,  and  drawing  of  nets,  must  be  removed ; 
that  the  foot-path  must  be  again  opened  along  the  banks ;  and 
remit  to  the  Sheriff  to  see  these  findings  carried  into  effect. 
Something  was  said  about  evidence  having  been  led  before  the 
reporter,  and  its  efiRpcts;  but  this  could  not  preclude  the  pursuer 
from  standing  upon  his  rights  as  ascertained  by  the  verdict. 

Lord  Medwyn I  concur  vrith  your  Lordship  as  to  shutting 

up  of  the  cart-road,  and  in  so  far  must  approve  of  the  interlocu- 
tor. In  regard  to  the  foot-road»  I  think  the  pursuer  entitled  to 
one  also ;  but  I  differ  as  to  the  nature  of  his  right.  I  don't  know, 
and  it  nowhere  appears,  that  this  was  a  foot-road  common  to 
the  public.  I  look  on  it  aa  a  servitude;  and  if  this  is  preserved 
to  the  pursuer,  we  are  entitled  to  regulate  it  so  as  to  be  as  little 
burdensome  as  possible  to  the  proprietor.  The  other  and  more 
material  point  is,  as  to  whether  the  verdict  be  the  measure  of 
the  right,  and  we  can  look  at  nothing  else,  so  that  every  ob- 
struction must  be  removed.  I  confess  I  feel  some  doubts  as  to 
this  view. 

Lord  Moncreiff, — I  don't  think  I  differ  materially  on  the 
general  principle  stated.  The  issues  and  verdict  must  be  taken 
as  conclusive,  but  I  am  not  so  clear  that  we  must  not  look  at 
the  summons,  beyond  which  the  verdict  cannot  go.  First,  in 
regard  to  the  fishing,  it  is  a  right  of  property,  but  the  drawing 
of  nets  and  mooring  boats  is  a  servitude  on  the  adjoining 
lands,  in  which  the  pursuer  has  no  right  of  property.  As  to  the 
extent  of  the  right  of  fishing,  if  the  fact  be,  that  though  the 
pursuer  has  had  the  right  without  limitation,  yet  if  there  are 
only  certain  points  where  he  oould  exercise  it, — ^if  he  gets  that, 
he  gets  all  he  is  entitled  to ;  and  it  would  be  i»  emulationem  vicini 
were  he  to  pretend  to  keep  other  points^pen,  where  clearly  he 
could  do  so  to  no  profitable  purpose.  I  don't  agree  with  the 
interlocutor  in  restricting  his  right  t(/draw  nets  only  to  Craig- 
head. As  to  the  second  issue, — ^if  the  fbot-road  means  a  pnblie 
foot-path  unconnected  with  the  fishings,  it  is  true  that  we 
cannot  shut  it  up,  but  we  may  regulate  it  so  as  to  be  as  little 
burdensome  to  the  servient  tenement  as  possible.  We  noay  shift 
it  (Kilkerran),  if  we  do  it  so  as  to  be  equally  good,  and  in  the 
line.  As  to  the  cart-road,  I  think  the  pursuer  gets  enough  if  he 
gets  the  road  proposed  in  the  report  and  interlocutor. 

Lord  Meadowbmnk, — I  concur  with  the  Lord  Justice-Clerk 
in  thinking  the  foot-path  pablic,  and  not  limited  to  the  fishings; 
and  I  don't  know  any  authority  for  holding  that  thut  Court  can 
alter  such  a  foot-path. 

Lord  Medwyn. — The  summons  concludes  for  the  use  of  this 
foot-path  as  a  servitude,  for-  the  use  of  the  pursittr  and  his 
tenants,  and  the  occupiers  of  his  lands.  ^^ 

The  Court  pronounced  the  following  interlocntor : 

"  Recal  the  interlocutor  complained  of:  Find  that  the  ob- 
struction caused  to  the  right  of  fishing  for  salmon,  with  the 
right  to  moor  boats,  and  draw  nets  on,  opposite,  or  adjacent  to 
the  lands  of  the  defender,  by  the  operations  of  the  defender, 
must  be  lemoved,  and  that  these  operations  mast  be  altered  or 
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done  vmj,  so  far  m  th^  oMite  anj  obttrvetion  to  the  right 
of  fishing,  and  the  accessories  thereof,  as  established  by  the 
general  terms  of  the  verdict:  Find  that  the  foot-road  from 
Newport  to  Ferry-port-on*Craigy  which  the  verdict  finds  was 
wrongfully  shot  up,  must  be  again  opened,  and  cannot  be  limited, 
in  any  part  of  the  way  from  Newport  to  Craighead  Bay,  to  pas- 
sage along  the  cop  of  the  sea-wall ;  and  with  these  findings  re- 
mit to  the  Sheriff  of  Fife  to  inspect  the  ground,  and  to  report  in 
what  way  he  would  propose  to  give  full  effect  to  the  verdict  of 
the  jury,  and  this  judgment  of  the  Court,  without  regard  to  any 
other  matter  or  procedure  in  the  cause, — the  said  Sheriff  to  have 
in  view,  that  the  pursuer  is  entitled  to  have  access  at  all  times 
of  the  tide  along  the  shore  or  rocks ;  and  also  that  if  such  access 
fiom  Craighead  Bay  to  Drybraehole  is  made  sufficient,  safe,  and 
convenient  for  foot  passengers,  on  the  outside  of  any  bulwark 
or  wall  which  the  defender  may  construct,  the  same  nwy  form 
the  foot-road  along  that  part  of  the  defender's  grounds :  Quoad 
nkra^  find  that  the  pursuer  is  entitled  to  have  a  cart-road  from 
Newport  to  Drybraehole,  through  the  defender's  lands ;  but  in 
respc»ct  of  the  special  terms  of  the  issue  and  verdict  as  to  this 
road.  Find  that  the  pursuer's  right  is  sufficiently  provided  for 
by  the  plan  of  a  cart-road  delineated  on  the  sketch,  No.  2,  by 
Mr  Buchanan,  from  the  turnpike  down  to  the  shore,  to  be 
executed  and  provided  for  him  at  the  expense  of  the  defender ;  and 
having  considered  the  reclaiming  note  for  the  defender,  refuse  the 


Lord  Ordinary,  Jeffrey AcL  Forsyth,  Robertson;  Jamee 

Adam,  S.S.C.,  Agent AlL  Anderson;  George  Lyon,  W.S., 

ApeiU — F.  Cierk [J.W.J 


2d  December  1841. 
Fi&sT  Division — (H.  B.) 

No.  34. — Mas  Thomas  Watmorb,  Sutpender  and 
Pursuer^  v.  Thomas  Burns,  Charger  and  Defen^ 
der. 


Arbitration — Judicial  Reference — Procesa—  Observed  by  a  ma- 
jorUy  of  the  Comrt,  that  ike  amard  of  a  judicial  referee  kae 
the  privilegee  qf  a  deeree'earbitral^  und  oanmot  be  opened  vp 
cm  ike  ground  of  error. 

In  conjoined  protsesses  of  suspension  and  count  and 
reckoning,  after  a  protracted  litigation  it  was  agreed 
<<  to  refer  the  whole  points  at  issue  between  the  parties 
to  Thomas  Scott,  Esq.,  accountant  in  Ediabargh,  sug- 
gested by  the  defender,  reserving  only  the  question  of 
expenses  to  be  decided  by  the  Lord  Ordinary  or  the 
Court."  The  Lord  Ordinary  <<  interponed  his  autho- 
rity to  the  judicial  reference  contained  in  the  within 
minute,  and  remitted  to  the  judicial  referee  there  named 
to  consider  the  points  at  issue  between  the  parties  and 
to  report."  Before  the  report  was  lodged,  Mrs  Wat- 
more's  husband  (the  original  pursuer)  died,  and  an 
objection  was  taken«  that  in  consequence  of  the  death, 
tbe  reference,  like  an  arbitration,  had  fallen.  This 
objection  having  been  repelled,  both  by  the  Lord  Ordi- 
nary and  the  Inner- House,  the  referee  lodgq^  his  re- 
port, and  the  Lord  Ordinary  gave  judgment  in  terms 
of  iL  Mrs  Watmore  reclaimed,  on  the  ground  that 
she  had  not  been  heard  before  the  judgment  was  pro- 
nounced ;  and  the  Court  remitted  to  the  Lord  Ordinary 
to  hear  parties  <<  on  the  terms  and  import  of  the  judicial 
award."  Thereafter,  his  Lordship  pronounced  the  fol- 
lowing interlocutor : 

'*  I7ik  Jufy  1841 — Haviog  hcaid  coaasel  for  the  parties 
upon  the  terms  and  import  of  the  judicial  award,  and  having 
read  ib4  aansidered  said  award,  of  new  interpones  his  autho- 
rity  to  the  award  and  report  of  the  judicial  referee;  and  in  the 
pwotmm  of  aospension,  in  terms  of  said  judicial  award,  finds  the 
letten  and  chaige  orderly  proceeded  to  the  extent  of  £99.  9s. 
114.  Stctfipf,  bcsog  the  balance  foond  due  to  the  charger  by 


the  judicial  referee  as  at  Uth  November  1838,  with  interest 
from  that  date  till  payment,  and  decerns, — it  being  understood, 
that  in  terms  of  said  report,  the  suspender  must  relieve  Mr 
Burns  of  his  responsibility  for  the  bond  for  £800,  mentioned 
in  said  judicial  award  :  And  in  process  of  count  and  reckoning, 
also  in  terms  of  said  judicial  award,  assoilzies  the  defender  from 
the  whole  conclusions  of  the  summons,  and  decerns :  Farther, 
appoints  parties  to  be  ready  to  debate  on  the  question  of  ex- 
penses at  next  calling,  as  reserved  in  the  minute  of  relerence, 
to  be  disposed  of  by  the  Lord  Ordinary." 

Mrs  Watmore  reclaimed,  and  prayed  the  Coturt  to 
find  "  that  the  report  of  the  accountant  does  not  exhaust 
the  reference,  and  is  contrary  to  law.**  At  the  advising 
she  pleaded  in  support  of  the  note,  that  the  defender 
having,  for  the  alleged  purpose  of  operating  his  reliefi 
taken  possession  of  a  farm  held  in  lease  by  her  husband, 
he  was  liable,  in  terms  of  her  first  plea  in  law,  <<  not 
only  in  the  value  of  the  lease,"  but  also  "  in  compensa* 
tion  for  the  loss  of  the  profits  of  the  farm.**  The  re- 
feree, however,  had  refused  to  allow  these  profits,  and 
had  merely  charged  the  defender  with  the  estimated 
rent.  By  so  doing  he  had  failed  either  to  exhaust  the 
reference,  or  to  decide  according  to  law. 

Lord  President I  can  find  no  difficulty  here.     What  oh-' 

jections  are  they  which  have  been  stated  to  the  report  of  the 
referee  ?  They  are  only  to  the  merits.  They  regard  the  accu- 
racy of  the  report.  It  is  said  be  did  not  take  this  or  that  into 
view.  But  he  did  proceed,  after  the  most  deliberate  considera- 
tion, to  ascertain  what  was  due  to  the  defender  in  1827, — ^to  set 
against  that  the  value  of  the  lease,  and  to  bring  out  in  the  de- 
fender's favour  a  balance  of  £99.  I  admit  that  this  is  an  action 
of  count  and  reclconing ;  but  was  there  not  a  judicial  reference 
of  the  action  ?  The  referee  malces  this  report,  and  it  is  im- 
peached on  no  other  ground  than  the  merits.  I  see  no  principle 
on  which  we  can  deal  with  the  report  in  the  way  proposed  by 
the  pursuer.  We  cannot  open  it  up.  I  therefore  think  that  the 
interlocutor  should  be  adhered  to. 

Lord  Giilies, — 1  concur  in  the  conclusion  to  which  your 
Lordship  has  come,  on  this  ground,  that  Ido  not  think  any  suffi- 
cient objection  has  been  stated  to  the  report.  But  must  we 
now  treat  this  as  a  decree-arbitral?  It  is  the  report  of  a  judi- 
cial referee.  We  cannot  touch  a  decree-arbitral.  It  is  difierent 
with  a  referee's  report.  A  reference  does  not  take  the  case  out 
of  Court.  It  is  a  mere  step  of  process.  But  1  think  no  suffi- 
cient objection  has  been  stated  to  the  report*  I  do  not  believe 
the  reclaimer  has  sustained  any  loss  by  the  course  taken. 

Lord  Mackenzie. — I  concur  with  your  Lordships.  I  doubt 
whether  the  objection,  even  if  it  could  be  competently  enter- 
tained, is  a  good  one.  The  aommons  does  not  conclude  for  the 
actual  profits  of  the  farm  (this  would  have  been  very  un- 
reasonable), but  for  a  sum  for  the  loss  of  the  profits.  That  is  a 
reasonable  conclusion,  and  I  do  not  know  that  a  calculation  of  a 
fair  subrent  is  an  improper  mode  of  ascertaining  what  should 
have  been  the  consideration.  I  see  no  room  therefore  for  the 
objection.  But  suppose  that  the  report  is  inaccurate  in  this 
reapect,  I  do  not  think  it  can  be  opened  up.  There  I  differ 
from  Lord  Gillies.  I  think  a  judidal  reference  is  an  arbitration, 
and  that  the  result  of  the  award  of  the  referee,  though  it  may 
be  in  form  different  from  a  decree-arbitral,  cannot  be  opened 
up  on  the  ground  of  error.  We  cannot  inquire  into  the  referee's 
report  as  into  that  of  an  accountant,  which  we  may  correct  in  so 
fiir  as  in  any  way  erroneous.  Though  the  referee  should  have 
gone  wrong  on  evideoce  of  lact  or  in  law,  still  his  dedsion  is 
final,  provided  it  be  upon  the  matter  referred  to  him.  Here 
the  amount  due  by  the  one  party  or  the  other  was  referred,  and 
I  do  not  think  we  can  open  up  the  report. 

Lord  Gilliee, — If  it  were  an  arbitratioo,  it  must  have  fidlen 
by  the  death  of  the  party. 

Lord  Mackenzie. — In  that  respect,  indeed,  it  differs  from  an 
ordinary  arbitration,  for  it  is  not  essentia  to  a  submission  that 
it  shall  fidl  by  the  death  of  the  party;  bat  it  agrees  in  this,  that 
the  decree  does  not  stand  subject  to  the  reriew  of  the  Court. 
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I  do  not  however  think  the  objection  a  good  one,  eren  though 
it  were  competently  stated. 

Lard  Fullerton I  rather  agree  with  Lord  Mackenzie  as  to 

the  effect  of  the  report  of  a  judicial  reffsree.  And  indeed  the 
question  was  so  treated  by  the  pursuer's  counsel,  who  objected 
to  the  report  only  on  the  ground  that  it  did  not  exhaust  the 
reference.  I  see  no  foundation  for  the  objection.  For  debiting 
the  defender  with  the  estimated  annual  value  of  the  lease,  is 
just  the  way  which  the  reporter  takes  of  extinguishing  the  ba- 
lance in  his  favour.  And  I  may  remark  that  it  is  a  fair  enough 
way.  The  stocking  of  the  fiirm  is  placed  to  the  defender's 
debit,  and  I  do  not  think  the  reporter  could  justly  have  found 
bim  liable  in  the  whole  profits  of  a  fisrm  which  was  cultivated 
with  his  own  stock.  It  was  right  that  he  should  take  merely 
what  was  calculated  to  be  a  £sir  subrent  At  any  rate,  this  is 
not  such  an  error  as  to  entitle  us  to  open  up  the  report. 

The  Court  adherecL 

Lard  Ordinary,  Cockbum. — Far  Reclaimer,  Penney,  Rhind  ; 

J.  Davidson,  S.S.C,  Ageni For Respandeni,  More;  W.  and 

D.  Allester,  W.S.,  AgentB — r^-^*3 


3d  December  1841. 
Second  Division. — (J.  W.) 

No.  35. — Henby  Monteith,  Purmerf  v.  John 
Pattisom  and  Othebs,  Defenders, 

Caution — Prescription,  Septennial — Statute  1695,  c.  5 — A  B, 
by  hi$  daughter's  marriage'Contract,  conveyed  certain  heritable 
properties  in  name  of  tocher,  in  favour  of  certain  trustees. 
The  contract  contained  no  obligation  to  infeft,  or  precept  of 
aasine,  but  the  party  bound  himself  forthwith  to  grant  a  valid 
disposition  with  all  necessary  clauses.  Having  failed  to  fulfil 
his  obligation,  an  action  at  the  instance  of  the  trustees  was 
raised  against  him  for  enforcing  it,  and  inhibition  was  used  on 
the  dependence.  Sequestration  supervened:  and  the  caution^ 
ers  for  payment  of  his  composition,  in  consideration  of  the 
action  and  inhibition  being  discharged,  became  bound  with  him 
in  a  bond  for  the  sum  of  £1830  Sterling  as  an  equivalent  for 
the  value  of  the  properties  conveyed  in  the  contract.  The  caa- 
iioners  bound  themselves  in  the  bond  '*  as  cautioners,  sureties, 
and  full  debtors  with  and  for  the  said  A  B  ;'*  and  it  was  pro- 
vided,  *'  that  the  said  principal  sum  shall  be  payable  within 
seven  years  after  the  term  of  Martinmas  1808,  and  at  farthest, 
on  the  term  of  Martinmas  1815."  No  demand  for  payment 
was  made  until  1827  ;  and  in  an  action  qf  declarator  at  the 
instance  of  the  surviving  trustee  of  one  cf  the  cautioners,  it 
was  found  that  the  cautionary  obligation  had  been  extinguished 
by  the  septennial  prescription. 

The  present  action  was  brought  by  the  pursuer,  Mr 
Monteith,  as  surviving  trustee  of  the  late  Robert 
Thomson,  senior,  of  Glasgow,  for  the  purpose  of  hav- 
ing it  declared  by  decree  of  the  Court,  that  a  caution- 
ary obligation,  in  which  Mr  Thomson  was  bound,  has 
been  extinguished  by  force  of  the  septennial  prescrip- 
tion. 

The  circumstances  giving  rise  to  the  cautionary  ob- 
ligation in  question  are  these : — 

In  the  year  1803,  John  Pattison,  junior,  merchant 
in  Glasgow,  was  married  to  Rebecca  Mouteith,  daugh- 
ter of  John  Monteith,  manufacturer  there.  A  marriage- 
contract  was  executed  on  2d  April  1803.  By  this 
contract,  John  Monteith,  the  father  of  the  lady,  con- 
veyed, "  in  name  of  tocher  to  his  said  daughter,"  in 
favour  of  certain  parties  as  trustees,  certain  heritable 
properties  therein  specially  described.  The  purpose 
of  the  trust  was,  that  the  property  should  be  held  for 
the  benefit  of  the  spouses  in  liferent,  and  of  their  chil- 
dren in  fee.     The  deed  also  provided  as  follows : 

"  And  further,  the  said  John  Monteith  hereby  binds  and  obliges 
him,  and  his  heirs  and  successors,  to  pay  to  the  said  Rebecca 


Monteith  and  John  Pattison,  junior,  her  promised  husband t 
such  a  sum  or  sums  of  money  as,  with  the  value  of  the  foresaid 
houses  and  cellers,  which  are  hereby  fixed  and  ascertained  to 
be  £1500  Sterling,  shall  be  equal  in  amount  and  value  to  her 
just  and  equal  share  of  the  whole,  or  of  the  sum  total  of  the 
sums  and  prorisions  made,  given,  and  provided,  or  to  be  made« 
given,  or  provided  hy  the  said  John  Monteith,  in  favour  of  hia 
daughters ;  that  is  to  say,  in  case  the  said  John  Monteith  shall 
make  provisions  in  favour  of  five  daughters,  he  shall  make  pro- 
vision to  the  said  Rebecca  Monteith  and  her  promised  husband, 
equal  to  one -fifth  part  of  the  said  whole  provisions,  and  so  in 
proportion,  declaring  that  the  provisions  made  by  the  said  John 
Monteith  in  favour  of  the  issue  or  husbands  of  any  of  his  other 
daughters,  shall  be  reckoned  the  same  as  made  in  favour  of  his 
daughters  themselves  I  and  further,  declaring  that  in  reckon- 
ing the  amount  of  the  said  provisions,  no  interest  shall  be  calcu- 
lated on  the  foresaid  sum  of  £1600  Sterling,  or  on  any  of  the 
sums  advanced  by  the  said  John  Monteith,  to  or  for  any  of  hia 
daughters  during  his  own  lifetime." 

There  was  no  obligation  to  infefl,  or  precept  of  sa- 
sine,  contained  in  this  contract  But  the  deed  declared, 
that 

"  the  said  John  Monteith  obliges  himself,  his  heirs  and  suc- 
cessors, forthwith  to  grant,  execute,  and  deliver  a  valid,  ample, 
and  formal  disposition  of  the  premises,  in  the  terms  aforesaid, 
containing  all  clauses  necessary  and  requisite." 

Mr  Monteith  could  not  fulfil  the  obligation  in  the 
contract,  to  convey  the  houses  themselves,  in  conse- 
quence of  having  granted  prior  rights  to  others.  Ac- 
cordingly, in  1804,  the  trustees  under  the  marriage- 
contract  raised  an  action  against  Mr  Monteith,  reciting 
the  obligations  undertaken  by  him  in  that  contract,  and 
concluding  that  he  should  be  decerned  and  ordained 
to  convey  and  make  over  in  terms  thereof,  and  failing 
his  doing  so, 

"  either  to  make  psyment  to  the  said  trustees  of  the  sum  which 
had  been  fixed  and  ascertained  to  be  the  worth  and  value  of  the 
said  subjects,  to  be  laid  out  by  them  on  good  and  sufficient  heri- 
table property,  for  the  purposes  of  the  trust,  or  to  lay  out  and 
invest  the  sum  himself  in  such  heritable  property,  at  the  sight 
and  to  the  satisfaction  of  the  said  trustees,  in  whose  names  the 
titlea  thereto  should  be  made  up  and  taken  in  trust  for  the  pur- 
poses therein  specified." 

On  the  dependence  of  this  action  the  trustees  used 
inhibition,  which  was  completed  on  18th  September 
1804.  In  1807,  Mr  Monteith  found  it  necessary  to 
apply  for  sequestration  of  his  estates ;  and  in  the  course 
of  the  same  year  he  was  discharged  under  a  composi- 
tion-contract for  7s.  6d.  in  the  pound.  The  pursuer 
and  Mr  Thomson  became  cautioners  for  the  payment 
of  the  composition. 

The  trustees  under  the  marriage-contract  neither 
demanded  nor  received  payment  of  any  of  the  instal- 
ments, but  trusted  to  their  security.  The  last  instalment 
under  the  composition- contract  became  due  on  22d 
October  1808;  and  the  composition  being  thus  paid, 
it  was  proposed  to  arrange  the  claim,  and  get  rid  of 
the  action  and  diligence  of  the  defenders.  The  result 
was  the  granting  of  the  bond  which  is  the  su^ect-mat- 
ter  of  the  present  action.  It  is  dated  8th  December 
1808,  and  is  for  the  sum  of  £1830,  viz.,  the  sum  of 
£1500,  fixed  by  the  marriage-contract  as  the  value  of 
the  houses  undertaken  to  be  conveyed,  and  interest 
thereon  to  Whitsunday  1807,  deducting  the  terms'  rents 
which  had  been  drawn  by  the  defender.  The  bond 
begins  by  narrating  the  marriage-contract  of  1803,  and 
the  circumstance  of  an  action  having  been  raised  for 
enforcing  the  contract|  and  of  inhibition  having  been 
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used  on  the  dependence  of  that  action, — both  of  which 
it  was  provided  were  now  to  be  discharged.  The  ob- 
ligatory claase  was  as  follows : 

"  Therefore  I,  John  Monteith,  as  principal,  and  we,  Henry 
Monteith  of  Monkland,  and  Robert  Tbomion,  senior,  manu- 
facturer in  Glasgow,  as  cautioners,  sureties,  and  full  debtors 
with  and  for  the  said  John  Monteith,  have  bound  and  obliged 
lis,  as  we  hereby  do  bind  and  oblige  us,  both  principal  and  cau- 
tioners, and  our  heirs,  executors  and  successors  whomsoeTer, 
all  jointly  and  severally,  renouncing  the  benefit  of  discussion, 
to  content  and  pay  to  the  said  John  Pattison,  junior,  &c,  as 
trustees  and  fiduciaries,  &c.,  all  and  whole  the  principal  sum 
of  £1830  Sterling,  as  an  equivalent  for  the  value  of  said  houses 
and  interest  on  the  same,  from  the  term  of  Whitsunday  1808, 
with  the  lawful  interest  of  the  said  accumulated  principal  sum 
of  £1830  Sterling,  from  and  after  the  said  term  of  Whitsunday 
1808,  until  the  term  of  payment •  after  written;  and  which  in- 
terest shall  be  payable  at  the  term  of  Whitsunday  yearly,  be- 
ginning at  the  term  of  Whitsunday  1809,  and  so  on  until  pay- 
ment of  the  said  principal  sum ;  and  the  said  principal  sum 
shall  be  payable  within  seven  years  after  the  term  of  Martinmas 
1808,  and,  at  furthest,  on  the  term  of  Blartinmas  1815,  with- 
out delay,  with  one-fifth  part  of  said  principal  sum  further  in 
name  of  liquidate  damages,  expenses  and  penalty,  in  case  of 
failure,  attour  the  said  principal  sum  itself,  and  the  lawful  in- 
terest thereof  aforesaid,  and  also  the  lawful  interest  thereof  from 
and  after  the  said  term  of  payment,  until  payment." 

When  the  bond  became  payable  the  money  was  not 
called  up ;  but  after  a  second  bankruptcy  of  Mr  Mon- 
teith in  1 827»  an  action  was  brought  against  the  pre- 
sent pursuer  personally.  This  action  was  taken  out  of 
Court  by  a  judicial  reference,  and  decree  was  pro- 
nounced against  him  for  one-half  of  the  principal  sum, 
with  interest.  The  present  declarator  was  brought  by 
him,  as  the  only  surviving  trustee  under  the  family 
settlement  of  his  co-cautioner,  Mr  Thomson,  and  con- 
cluded to  have  it  found  that  Mr  Thomson's  obligation 
had  been  extinguished  by  the  septennial  prescription. 

It  WBB  pleaded  in  defence — 1.  The  bond  libelled  did 
not  fall  under  the  septennial  prescription,  in  respect  it 
was  not  an  original  bond  for  borrowed  money,  or  for 
any  obligation  thereby  constituted  for  the  first  time, 
but  was  corroborative  of,  and  subsidiary  to,  an  obliga- 
tion previously  undertaken  by  the  principal  debtor  in 
the  marriage-contract,  and  for  which  action  had  been 
raisedt  and  diligence  in  security  had  been  used.  2. 
The  bond  libelled  on  did  not  fall  under  the  septennial 
prescription,  in  respect  it  was  granted,  and  bears  in 
pernio  to  have  been  granted  in  consideration  of  the 
diligence  of  inhibition  used  on  a  depending  action  being 
discharged,  and  the  cautioners,  therefore,  were  already 
bound  as  cautioners  in  the  recal  of  an  inhibition.  3. 
The  cautioners  in  the  bond  were  not  entitled  to  the 
benefit  of  the  septennial  prescription,  because  it  was 
not,  quoad  them,  a  pure  gratuitous  cautionary  obliga- 
tion, in  respect  that  they  were  already  bound  as  cau- 
tioners in  the  principal  debtor^s  sequestration  for  7s.  6d. 
in  the  pound  of  the  claim,  and  obtained  a  discharge  of 
the  inhibition  which  had  affected  their  debtors'  herita- 
ble subjects. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locator:  '' 

"  llik  Jtify  1840 The  Lord  Ordinary  having  heard  the 

cooneel  for  the  parties  on  the  closed  record  and  whole  process, 
and  made  a? isandum.  In  respect  that  the  bond  now  in  question 
is  (in  the  preeise  terms  of  the  Act  1695,  cap.  5,)  '  a  bond  for  a 
sum  of  noMy,*  in  which  the  pursuer  is  expressly  bpund  as 
cautioott  *  for  and  with  the  principal  debtor/  aod  that  the  said 


bond  is  the  first  bond  or  contract '  for  a  sum  of  money'  granted 
to  the  creditor  by  either  of  those  parties,  repels  the  defences, 
and  finds,  declares,  and  decerns,  in  terms  of  the  conclusions  of 
the  libel ;  finds  expenses  doe ;  allows  an  account  thereof  to  be 
given  in,  and  remits  to  the  auditor  for  his  taxation  and  report. 

"  Note. — The  Lord  Ordinary  can  find  no  suffident  autho- 
rity for  holding  that  the  benefit  of  the  Statute  is  confined  to  cau- 
tioners who  bind  themselves  with  the  principal  in  bondafor  borrow^ 
ed  money,  and  thinks  that  such  a  limitation  would  be  inconsistent 
with  the  precise  terms  in  which  it  is  expressed.  The  defen- 
der, indeed,  seemed  to  rely  much  more  upon  bis  second  objec- 
tion, that  this  was  truly  a  corroborative  bond,  or  mere  re- 
newal, in  BO  far  as  the  principal  was  concerned,  of  his  original 
obligation  in  the  marriage-contract;  but  the  Lord  Ordinary 
cannot  so  consider  it.  The  essential  difference  is,  that  that 
obligation  was  strictly  ad  factum  praatandum,  or  to  convey  and 
settle  certain  specific  bouses ;  whereas  this  is  to  pay  a  certain 
sum  of  money  at  a  certain  term.  It  is  a  mistake  to  say  that 
there  is  any  alternative  obligation  to  pay  money  in  the  mar- 
riage-contract. The  only  proper  obligation  in  that  contract  is, 
to  convey  and  settle  the  houses ;  and  their  reference  to  the 
value  which  occurs  in  another  part  of  that  deed,  is  not  at  all  of 
the  nature  of  an  alternative  obligation.  If  the  party  had  re- 
mained solvent,  he  could  not  have  compelled  the  intended  dis- 
ponees  to  have  accepted  that  value  instead  of  the  houses  them- 
selves, nor  could  they  have  obliged  him  to  pay  it«  There  can 
be  no  doubt,  accordingly,  that  if  cautioners  had  been  bound 
along  with  the  prindpfd  in  that  original  obligation  to  convey 
houses,  they  would  not  have  had  the  benefit  of  the  Statute,  as 
not  being  concerned  in  a  money  obligation ;  and  it  seems  to 
follow  on  the  same  principle,  that  the  pursuer,  as  cautioner  in 
the  first  money  obligation,  must  have  had  that  benefit  to  which 
be  could  not  possibly  have  been  entitled  by  any  earlier  binding 
for  or  with  the  principal.  That  the  new  money  obligation  is  a 
iwrogatum  or  equivalent  for  the  former  ad  factum  pretetandum-, 
would  seem  to  be  of  no  importance  in  such  a  question,  as  will 
appear,  it  is  thought,  very  plainly  by  merely  reversing  the  case 
which  has  occurred.  Suppose  the  first  obligation  had  been 
for  a  sum  of  money,  but  without  cautioners,  and  that,  ex  inter" 
vallOf  there  had  been  substituted  for  this,  and  expressly  as  a 
aurrogatum  or  equivalent,  an  obligation  with  cautioners  to 
make  over  certain  houses,  or  to  do  any  other  thing,  could  it 
possibly  be  maintained  that  such  cautioners,  though  ad  factum 
praatandum  only,  should  yet  be  within  the  Statute,  because 
the  obligation  to  which  they  acceded  was  a  aurrogatum,  for  one 
which  would  have  entitled  them  to  that  benefit  if  they  had  ac- 
ceded to  itf  Ab  to  the  notion  that  the  bond  should  be  ex- 
cluded from  the  benefit  of  the  Statute,  because  it  was  granted, 
in  part,  for  the  discharge  of  iin  action  for  implement  of  tbd 
marriage-contract,  and  of  an  inhibition  raised  on  that  depend- 
ence, and  was,  therefore,  it  was  said,  a  fvasi  judicial  bond,  it 
seems  enough  to  say  that  it  bears  expressly  to  have  been 
granted  in  place  of  the  obligation  in  the  marriage-contract,  and 
that  the  action  for  implement  of  that  contract  necessarily  fell 
(with  all  its  dependent  diligence)  by  its  acceptation. 

*'  Neither  does  it  seem  to  afford  any  better  ground  for  ez<* 
eluding  the  operation  of  the  Statute,  that  the  interference  of 
the  cautioners  may  not  have  been  purely  gratuitous,  and  that 
they  might  have  ends  of  their  own  to  answer  by  their  principal 
getting  rid  of  the  specific  obligation  ad  factum  prastandum  in 
the  contract.  In  very  many,  and  probably  in  most  cases,  where 
cautioners  join,  even  in  original  bonds  for  money  instantly  bor- 
rowed and  advanced,  they  have  ends  to  answer,  and  advantages 
to  gain  for  themselves,  by  thus  contributing  to  supply  the 
wants  of  the  prindpal.  But  if  they  be  truly  cautioners  only, 
and  do  not  themselves  receive  the  advance  on  their  own  ac- 
count, they  are  clearly  within  the  Statute.  In  the  present 
case,  the  cautioners  certainly  were  not  previously  liable  for  the 
£1830  which  they  then  engaged  to  see  paid  by  thd  prindpal, 
and  had  not  received  any  of  the  considerations  for  which  either 
that  sum,  or  the  conveyance  of  the  houses,  had  been  engaged 
for  by  that  person.  The  only  thing  which  at  first  gave  rise  to 
some  hesitation  in  the  mind  of  the  Lord  Ordinary  was,  that 
they  were  previously  bound,  as  cautioners,  under  the  ptindpal's 
composition-contract  for  seven  shillings  per  pound  of  his  debts. 
But  upon  coDsideration,  the  answer  seems  to  be  conditnre 
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that  the  bond  evidently  had  no  reference  to  that  cautionary  ob* 
ligation ;  that  it  was  not  released  nor  suspended  by  the  bond 
being  granted,  and  that  it  may  accordingly  be  still  enforced  (if 
it  is  not  yet  isspleniented)  against  the  pursuer,  after  be  has 
been  relieved,  by  the  preceding  interlocutor,  of  his  specific  ob- 
ligation to  pay  £1890  on  or  before  the  term  of  Martinmas 
1815." 

The  defenders  reclaimed  ;  and  on  6th  February 
1841,  the  Court,  at  the  desire  of  both  parties,  appoint- 
ed them  to  state  their  arguments  in  revised  cases* 

Pleaded  for  the  pursuer — 
That  the  obligation  in  the  contract  is  plainly  an  obligation  ad 
fadum  praatmidum,  or  to  convey  the  houses  themselves.     The 
bond  of  1808  was  therefore  plainly  not  a  corroboration,  but  an 
innovation  of  the  marriage«con tract.     The  parties  themselves 
bad  it  in  view  that  the  septennial  prescription  should  apply,  so 
£ir  as  the  obligation  of  the  cautioners  was  concerned.     For  it 
is  impoisible,  on  any  other  supposition,  to  account  for  the  re« 
ference  contained  in  the  bond  to  a  period  of  seven  years,  as  the 
period  beyond  which  payment  of  the  bond  should  not  be  post- 
|K)ned.     The  pursuer,  and  the  lato  Mr  Thomson,  were  ex- 
pressly bound  as  caationers  on  the  hee  of  the  bond,  and  it  is 
neeeisary  for  the  defenders  to  bring  their  case  under  one  or 
other  of  the  exceptions  to  the  general  rule  of  the  Statute.     Mr 
Brskiae  gives  a  summary  of  these  exceptions  (B.  III.  t  7,  § 
23)  : — **  This  Act,"  he  says,  "  being  correctory  of  onr  former 
law,  hath  received  a  most  limited  interpretation*     Hence,  a 
bond  granted  by  several  persons,  conjunctly  nnd  severally, 
chough  it  contained  a  clause  of  mutual  relief,  was  adjudged  not 
to  foil  within  the  Statute,  because  the  Act  was  to  be  under- 
stood of  those  bonds  only  iu  which  one  or  more  of  the  co- 
Srioeipals  became  bound  to  relieve  all  the  other  obligants. 
Tor  bonds  of  corroboration,  because  in  these  the  grantor  is 
peither  bound  as  eautioner,  nor  has  a  clause  of  relief  in  his 
favour, — he  being  entitled  to  relief  only  ex  lege.    In  the  same 
manner,  one  who  had,  by  a  missive  letter,  promised  to  pay  a 
debt  due  by  another,  was  found  not  entitled  to  the  benefit  of 
the  Act,  because  the  missive  was  in  effect  an  obligation  cor- 
roborating the  debt.     The  Act  itself  seems  to  exclude  all  jodi- 
eial  cautioners,  as,  in  suspensions,  cautioners  for  the  foithful 
discharge  of  an  office,  and  cautioners  md  futum  preesiandum, 
because  the  Act  is  confined  to  persons  engaged  for  others  in 
bonds  or  contracts  for  suass  of  money.     Neither  does  it  extend 
to  the  relief  competent  to  caationers  against  one  another, 
which,  like  other  rights  not  limited,  subsist  for  forty  years." 
The  Statute  is  not  limited  to  bonds  for  borrowed  money,  but 
a;ppUes  to  all  hoods  and  contracts  whatever   which  involve 
money  obligations.     Even  where  an  obligation  ad/metum  prm» 
etandum  itself  merges  into  a  money  obligation,  there  the  Sta- 
tute is  held  to  apply.     It  is  contended  that  the  bond  must  be 
held  in  the  same  predicament  as  if  it  had  been  a  judicial  bond 
granted  in  Court  for  the  loosing  of  inhibitbn ;  but  in  point  of 
foct,  it  was  an  extrajudicial  boml.     And  the  edSfect  of  the  inhi- 
bition   was   extinguished   by  the   supervening   sequestration. 
That  the  obligation  was  undertaken  by  the  cautioners  for  some 
benefit  derived  to  themselves  is  not  true ;  but  even  if  it  were, 
this  is  no  relevant  ground  for  exdudhig  the  application  of  the 
Statute.     It  is  said  that  there  was  an  antecedent  obligation 
upon  the  principal  debtor,  and  therefore  that  the  bond  fidls 
under  the  exoeption  of  bonds  of  corroboration ;  but  the  bond 
was  not  a  corroboration :  it  was  an  innovation  of  the  original 
debt.     There  are  two  ways  in  which  a  cautioner  may  inter- 
pose.    The  one  is  by  his  becoming  a  co-obligant  alongst  with 
the  principal  debtor  ia  one  common  deed,  to  which  they  both 
are  parties.     The  other  is  by  his  afterwards  interposing  his 
suretleship  in  a  separate  and  subsequent  deed.     In  the  first  case 
the  Statute  applies,  because  its  express  terms  bear  reference  to 
cautioners  "  binding  and  engaging  for  and  with  another,  con- 
junedy  and  severally,  ia  a  bond  or  contract  for  a  sam  of 
money."    In  the  second  case,  although  the  party  is  not  the  less 
a  cautioner  than  in  the  other,  yet  still  he  is  not  a  cautioner  in- 
terposing according  to  the  literal  terms  of  the  Statute.     The 
principle  which  pervades  the  whole  of  the  decisions  is,  that  a 
party,  however  truly  cautioner,  has  not  the  benefit  of  the  pre- 
scription if  he  ii  not  bound  in  the  same  deed  with  the  priacipal 


obligant,  but  becomes  cautioner  by  a  subsequent  obligation  s 
and  this  for  the  technical  reason,  that  the  words  of  the  Statute, 
which  are  to  be  strictly  interpreted,  only  comprehend  the  case 
of  cautioners  bound  in  the  same  deed  with  the  primary  debtor. 
But  there  is  no  trace  of  its  being  milde  the  ground  of  the  ex- 
ception, that  the  obligation  was,  with  reference  to  the  principal 
debtor  himself,  not  an  original  but  renewed  obligation.  The 
great  majority  of  cases  in  which  cautionary  obligations  inter- 
vene, are  not  cases  of  original  debts,  but  of  antecedent  obliga- 
tions ;  and  it  is  generally  for  the  purpose  of  procuring  indol- 
gence  in  discharging  these,  that  the  additional  security  of  the 
cautioner  is  granted. 

Pleaded  by  the  defenders-— 
In  the  application  of  the  Statute  two  rules  are  admitted :  Firttt 
It  is  fixed  by  all  authorities,  that  '*  this  Act,"  to  use  the  words 
of  Mr  Erskine,  "  being  correctory  of  our  former  law,  hath  received 
a  most  limited  interpretation."     Second,  Althoogh  the  Statute 
speaks  generally  of  cautioners  bound  in  "  bonds  and  contracts 
for  sums  of  money,"  it  is  admitted  that  it  does  not  comprehend  all 
bonds  and  contracts  for  sums  of  money,  but  that  a  bond,  of  which 
this  is  the  character,  may  nevertheless  be  excluded  from  the  bene* 
fit  of  the  Act.    The  object  of  the  Statute  was  to  give  relief  to  cau- 
tionersinterposing  their  credit  to  enable  others  to  raise  fonds,  in  a 
transaction  by  which  the  creditor,  at  one  and  the  same  time,  ad- 
vanced his  money,  and  received  the  obligation  of  his  debtor  and 
his  cautioner ;  and  therefore  it  has  always  been  held  to  apply 
only  to  bonds  for  borrowed  money.     But  however  purely  the 
obligation  may  be  a  money  obligation,  the  cautioner  is  to  have 
the  benefit  of  the  Statute  only,  **  providing  that  he  have  either  a 
clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  intimated 
personally  to  the  creditor  at  his  receiving  of  the  bond."    This 
implies  and  means  a  transaction  iu  which  the  Intended  creditor 
has  the  power  of  refosing  to  become  a  creditor,  if  a  proposed 
co-obliga[nt  shall  be  tendered  only  as  a  cautioner.     The  point 
of  time  to  be  regarded,  is  that  at  which  the  creditor  can  moke 
his  choice  whether  he  will  or  will  not  advance  his  money. 
But  this  element  cannot  possibly  be  present  except  in  an  origi- 
nal transaction  of  borrowing  and  lending,  or  in  the  original  con- 
stitution of  a  debit  and  credit  in  some  shape  or  other.     A  eau- 
tioner tnterforing  for  a  party  who  is  already  bound,  never  can 
be  in  the  case  of  the  Statute.     His  obligation  is  only  a  corro- 
borative security  to  benefit  a  debtor  who  is  already  bound,  and 
these  are  not  the  cautioners  whom  the  Act  of  Parliament  bad 
in  view.    Under  the  marriage-contract,  Mr  Monteith  was  debtor 
in  payment  of  the  value  of  these  houses,  four  years  before 
this  bond  was  granted.    Not  only  were  the  trustees  the  credi- 
tors in  the  debt,  long  before  it  assumed  this  form,  but  it  had 
been  made  the  subject  of  action,  and  was  secured  by  diligence, 
which  the  cautioners  recognised  to  be  good  and  binding,  and 
bargained  should  be  discharged.     The  bond  itself  expressly  re- 
cognises it  as  a  debt  which  bad  been  due,  and  bearing  interest, 
from  Martinmas  1803  downwards ;  the  cautioners  acknowledge 
it  to  have  been  so ;  they  consent  that  the  arrears  of  interest  on 
the  £1500  shall  be  accnmulated  into  a  principal  sum,  and  added 
to  the  principal  sum  of  £1600,  and  that  the  whole  shall  carry 
interest  from  the  date  of  the  bond.     It  is  maintained  that  the 
exception  of  corroborative  securities  extends  only  to  cases  where 
— the  principal  debtor  having  been  previously  bound  without  a 
eautioner — the  cautioner  subsequently  becomes  bound  by  a  se- 
parate deed  in  which  the  principal  does  not  renew  his  own  ob- 
ligation :  But  this  is  admitting  that  a  cautioner,  to  have  the 
benefit  of  the  Statute,  must  be  a  person  who  was  bound  as  such 
in  the  original  constitution  of  the  obligation.     The  principle 
which  lies  at  the  bottom  of  the  exclusion,  is  not  merely  that 
the  subsequent  cftutioner  is  not  bound  **  for  and  with  another** 
in  the  same  deed,  but  a  much  broader  principle,  viz.,  that  such 
a  cautioner  is  not  a  party  **  at  the  time  of  delivering  the  bond," — 
is  not  a  party  to  the  constitntion  of  an  original  obligation. — the 
only  state  of  things  that  the  Statute  contemplated.     Indepen- 
dently of  this,  the  bond  in  question  was  in  foct  and  substance  a 
cautionary  obligation  in  a  marriage-oontract,  and  it  is  undoubted 
that  cautioners  for  the  implement  of  conditions  in  contracts  of 
marriage,  haf  e  uniformly  been  excluded  from  the  benefit  of  the 
Statute,  vrhether  the  obligation  was  to  settle  land  or  to  pay 
money.    It  is  sdd  the  boadwu  an  ianoTatioa  of  the  marriage- 


18410 


IN  THE  COURT  OF  SESSION,  &c- 


91 


contract.  Bat  innoTfttioo  H  a  Tolofitnry  eontract,  bj  wbich  a 
creditor,  having  it  in  bis  power  to  proceed  against  one  debtor, 
and  enforce  one  obligation,  voluntarily  accepts  a  different  debtor, 
arnd  a  different  obligation.  No  such  thing  took  place  here.  The 
defenders  bad  it  not  in  their  power  to  compel  a  conveyance  of 
the  houses ;  that  had  been  impossible  from  the  beginning.  They 
did  not  therefore  voluntarily  exchange  that  power  for  something 
else,  and  of  a  different  kind,  in  which  case  there  might  have 
been  some  pretext  for  the  plea  of  innovation.  Neither  was  there 
any  novation  as  to  the  debtor,  for  John  Monteith  was  the  party 
bound  from  the  beginning.  Farther,  the  bond  bears  expressly 
to  have  been  granted  in  consideration  of  diligence  against  the 
debtor  having  been  recalled  and  discharged.  And  theie  cannot 
be  a  doubt,  that  bonds  of  caution  granted  in  order  to  procure 
the  recal  of  legal  diligence,  have  always  been  held  to  be  ex- 
cluded from  the  benefit  of  the  Statute,  — whether  it  be  caution 
la  a  suspension,  or  in  loosing  of  arrestment,  or  recal  of  inhibi- 
tioB.  That  which  excludes  such  bonds  horn  the  benefit  of 
the  Statute,  is  not  the  indifferent  circumstance  of  their  being 
judicial  bonds ;  they  are  so  excluded  on  account  of  one  common 
character,  which  necessarily  belongs  to  them  all,  viz.,  that  from 
their  very  nature,  the  cautioner  does  not  interpose  in  the  ori- 
ginal creation  of  the  relation  of  creditor  and  debtor,  but  becomes 
a  corroborative  security  for  implement  of  an  obligation  which 
already  exists,  or  is  held  to  exist.  LaUljf,  The  bond  was  not, 
on  the  part  of  the  cautioners,  gratuitous,  but  one  for  which  they 
themselves  received  value;  and  it  does  not  appear  to  be  suscep- 
tible of  doubt,  that  when  the  Act  of  Parliament  was  limiting 
the  risks  to  which  men  may  expose  themselves  by  becoming 
bound  for  the  debts  of  others,  it  had  in  view  only  those  whose 
obligation,  as  in  a  question  between  them  and  the  creditor,  was 
entirely  gratuitous. 

At  advisingy 

Zord  Moncreiff. — I  am  of  opinion  that  the  interlocutor  is 
right.  When  a  party  is  liound  expressly  as  cautioner  in  the  bond, 
a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  person- 
ally intimated,  is  not  required.  The  pursuer,  therefore,  is  en- 
titled to  relief  under  the  Statute.  In  the  firU  place,  I  see  no 
authority  for  limiting  the  application  of  the  Statute  to  bonda 
€or  borrowed  money  s  these  are  merely  general  tertiA  A  man 
borrows  money,  when  in  certain  dreumatances  he  keeps  it,  just 
as  much  a»  wheu  he  receives  money  at  the  granting  of  his  bond. 
Suppose  an  executor  is  bound  to  pay  a  legacy,  but  instead  of 
doing  so,  grants  his  bond,  would  not  the  cautioner  in  the  bond 
have  the  benefit  of  the  Act  ?  Or,  suppose  a  factor,  in  settling 
accounts  with  his  principal,  grants  a  bond  for  a  fixed  sum  aa 
the  balaoce,  the  cautioner  would  be  under  the  Statute:  yet  these 
are  bonds  granted  for  pre-existing  obligations.  In  the  present 
case,  the  bond  is  the  first  money-obligation  even  of  the  princi» 
pal ;  it  is  a  new  and  substantive  obligation.  It  is  said  that  the 
point  of  time  to  be  regarded,  is  that  at  which  the  creditor  can 
make  hb  choice  whether  he  will  or  will  not  advance  hia  money. 
But  I  doD*t  think  an  onerous  consideration  is  necessary  to  aa 
application  of  the  Statute.  Suppose  the  prtncipal  had  granted 
the  bond  gratuitously  to  a  near  relation,  having  cautioners  bound 
with  and  for  him,  would  they  not  be  free  after  the  lapse  of  the 
seven  years?  The  decisions  in  Balvaird  and  Monro  show  that 
the  Stature  is  not  confined  to  cases  of  original  obligations  merely. 
The  seeond  objection  stated  is,  that  the  Act  does  not  apply  to 
bonds  of  corroboration ;  but  that  rule  depends  on  the  cautioner 
not  being  bound  with  and  for  the  principal.  Seeond^,  This  is 
not  a  bond  of  corroboration  in  any  sense  of  the  term.  The  first, 
obligation  was  discharged,  and  it  is  impossible  to  corroborate 
what  does  not  exist.  In  the  third  place,  It  is  said  that  there  is 
an  exceprion  from  the  Statute,  in  the  case  of  cautioners  in  mar- 
riage-contracts, because  in  these  the  term  of  payment  is  not  de- 
finite. But  this  is  not  a  cautionary  obligati()n  in  a  marriage- 
contract.  Thomson  had  nothing  to  do  with  the  marriage-contract, 
or  with  anything  but  his  own  bond.  In  the  fourth  place.  It  is 
said  the  bond  fUla  under  the  exception  of  judicial  cautionary. 
Bat  the  inhibition  waa  dtschaiged  by  supervening  sequestration, 
•ooordiog  to  the  case  of  Holmes.  At  all  events,  if  the  defeii- 
ders  took  the  bond  in  place  of  the  iabibition»  they  took  it  sub« 
ject  to  the  septennial,  limitation,  mid  it  is  tjieir  own  fault  if 
ihif  did  not  eoforeie  p«/«Beiit  within  the  seven  yeaiy.    Besides* 


they  got  a  great  deal  better  security  than  they  could  have  had 
under  their  diligence.  In  the  fifth  place.  It  is  said  the  cautioners 
bad  some  interest  in  granting  the  bond ;  but  there  is  no  relevancy 
in  this.  The  claim  against  them  for  payment  of  the  composi- 
tion is  not  htijua  loci.  The  grounds  of  the  exceptions  stated 
by  the  defenders  would  render  the  Statute  entirely  nugatory ; 
and  all  the  decisions  tend  to  show  that  the  Court  has  already 
gone  far  enough  in  restraining  its  application. 

JLord  Meadowhanh  and  Lord  Medwyn  concurred. 

Lord  Justice- Clerh — The  Act  1695  seems  to  have  been 
somewhat  misunderstood  from  the  passage  in  Erskine,  IIL  7, 
§  23,  where  he  says,  that  "  this  Act  being  correctory  of  our  for- 
mer law,  bath  received  a  most  limited  interpretation."  Now, 
not  one  of  the  illustrations  given  by  Erskine  fall  within  the 
terms  of  the  Statute.  They  are  all  beyond  the  Statute,  and 
the  Court  could  not  enlarge  it,  so  as  to  reach  them.  The  per- 
son pleading  the  Statute  roust  be  within  its  terms,  which  are 
perfectly  clear  and  specific,  "  that  no  man  binding  and  engaging 
for  hereafter,  for  and  with  another,  conjunctly  and  severally,  in 
any  bond  or  contracts  for  any  lums  of  money,  shall  be  bound 
for  the  said  sums  for  longer  than  seven  years  after  the  dat^. 
of  the  bond,  but  that  from  and  after  the  said  sevjen  years  the 
said  cautioner  shall  be  eo  ip%o  free  of  his  caution ;  and  that  who- 
ever is  bound  for  another,  either  as  express  cautioner,  or  as 
principal  or  co-principal,  shall  be  understood  to  be  a  cautioner 
to  have  the  benefit  of  this  Act,  provided  that  he  have  either  a 
clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  intimated 
personally  to  the  creditor  at  his  receiving  of  the  bond.'*  There 
is  not  an  expression  in  the  Statute  susceptible  of  two  meanings; 
and  hitherto  there  is  no  case  in  which  the  Court  has  refused 
the  benefit  of  the  Act,  which  was  not  manifestly  beyond  its 
reach.  As  to  the  pleas  urged  by  the  defender,  I  agree  with 
the  opinion  of  Lord  Moncreiff.  The  present  case  is  clearly- 
within  the  Statute,  and  we  cannot  deny  the  party  the  benefit 
of  it. 

The  Coart  adhered  with  expenses. 

Pursuer's  Authorities.— Holmes  v,  Reid,  4th  March  1829 ;  7  Sh. 
635.  Ross,  1 1th  Dec.  1709;  Diet.  11,014.  Douglas,  20th  Nov. 
1792;  Diet.  11,032 and  11,046.  Tuille, 27th Nov.  1827;Shaw, 
VI.  p.  137 :  House  of  Lords,  5  W.  and  S.,  p.  436.  Brak.  3^ 
7,  §  23.  Monro  v.  Bain,  22d  July  1741 ;  Diet.  11,017.  Elchieii 
V.  Caution,  No.  10.  Robertson  v.  M'Kinlay,  3d  De&  1736; 
Diet.  11,010.  Stewart  v.  Campbell,  July  1726;  Diet.  11,010. 
M*Ranken  v.  Schaw,  4th  February  1714;  Diet.  11,034.  Muir 
V,  Ferguson,  17th  January  1728;  Diet.  11,014.  More  e.  For- 
bes, 16th  February  1710;'  Diet.  11,011.  Scott  v.  Rutherford, 
8th  February  1715;  Diet.  11,012.  Caves  v.  Spence,  4th  Dec 
1742 ;  Diet.  11,020, 11,024.  Gordon  v.  Tyrie,  16th  Nov.  1748 ; 
Diet.  11,025.  Hogg  and  Company  v,  Holden,  9th  July  1765; 
Diet.  11,029.  Tait  v.  Wilson,  8th  Dec  1836;  Shaw,  XV. 
p.  221.     Balvaird  o.  Watson,  18th  Jan.  1709;  Diet.  11,006. 

Defenders*  Authorities Balvaird  v.  Watson,  18th  Jan.  1709; 

DicL  11,005.  11,006.  Millers  v.  Scott,  Diet.  11,027;  Bankton, 
II.  12.  30;  Bell,  p.  357.  Caves  v.  Spence,  1742;  Diet.  11,021. 
Lady  Henrietta  Gordon  o.  Tyrie;  Diet.  11,026.  Stewart  v. 
Campbell;  Diet.  11,010.  Stewart  r.  Patrick,  23d  Feb.  1813; 
F.  C. 

Lord  Ordinary^  Jeffrey. — Act,  Solicitor-General  (M'Neill), 
Penney;  Gibson-Craigs,  Dalziel  and  Brodie,  W.S.,  Agent9, 
^Alt.  Rutherfurd,  Russell;  W.,  A.  O.,  and  R.  Ellis,  W.S., 
AgenU.^F.  Clerk [J.W.J 
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3d  December  1841. 
Second  Division (J.W.) 

No.  36. — Robertson  v.  Mason. 

Proof— Procesi — Clerk,  Subscription  of— Oath  de  fideli — A 
proof  having  been  led  before  one  of  the  Sheriffk- CommiMMtuy, 
ii  wai  objected^  let,  thai  the  report  did  not  bear  that  the  oath 
de  fideli  had  been  administered  to  the  clerh  ;  and,  2d,  that  he 
did  not  sign  the  proof  along  with  the  commissioner.  Both 
objections  were  repelled. 

This  was  a  case  reported  verbally  to  the  Court  by 
Lord  Cockbum,  and  involved  two  objections  to  the 
report  of  a  proof  by  Mr  Jardine,  one  of  the  Commis- 
sary Sheriffs — U^,  That  the  report  did  not  bear  that 
the  oath  de  fideli  had  been  administered  to  the  clerk ; 
and,  2d^  That  he  did  not  sign  the  proof  along  with  the 
commissioner. 

Robertson. — As  to  the  first  objection,  it  is  not  a 
nullity.  The  Sheriff  is  a  statutory  officer,  and  is  not 
bound  to  employ  any  particular  clerk,  or  any  clerk  at 
all.  Under  the  former  practice,  the  reports  generally 
bore  that  the  clerks  were  sworn,  although,  in  point  of 
fact,  they  very  seldom  were  so.  The  Statute  makes 
no  reference  to  clerks  whatever.  In  regard  to  the 
second  objection — In  the  case  of  Macfun,  1836.  the 
proof  was  not  signed  by  the  commissioner,  and  the 
Court  allowed  the  commissioner  to  call  the  witnesses 
before  him  and  read  over  to  them  their  depositions, 
and  then  authenticate  the  proof. 

PtUerson, — The  proof  has  not  been  regularly  taken, 
and  the  clerk  does  not  sign  along  with  the  commis- 
sioner. If  the  report  did  not  bear  that  the  witnesses 
had  been  sworn,  the  omission  would  be  fatal ;  and  in 
the  case  of  Baxter  (3  Shaw),  where  the  proof  was  not 
signed  by  the  commissioner,  the  Court  remitted  to  take 
the  oath  de  novo. 

'  Lord  Justice- Clerh — The  want  of  the  signature  of  the  com- 
missioner to  the  proof  cannot  be  known  till  after  it  is  out  of 
his  hands ;  but  here  the  objector  was  present,  and  might,  and 
ought  to  have  ol^ected  to  the  oath  de  fideli  not  being  adminis- 
tered to  the  clerk. 

Lord  Meadowbank, — The  clerk  having  been  appointed,  the 
presumption  is,  that  every  thing  was  done  rightly.  It  is  said  he 
did  not  sign  the  proof;  but  he  may  do  so  now. 

Lord  Medwyn, — There  is  nothing  on  record  as  to  the  ap- 
poincment  of  the  clerk ;  but  being  appointed,  we  are  to  pre- 
sume that  be  was  appointed  regularly.  As  to  the  want  of  his 
subscription,  it  is  of  no  consequence.  It  is  necessary  that  the 
Commissary  should  subscribe ;  and  had  he  neglected  to  do  so, 
he  might  still  authenticate  the  proof 

lAtrd  Monereiff, — The  more  regular  practice  is,  to  enter  on 
the  record  that  the  oath  de  fideli  was  administered  to  the  clerk ; 
but  to  say  that  the  omission  of  this  implies  a  nullity,  is  a  very 
different  matter.  If,  when  appointed,  the  party  was  present, 
and  did  not  object,  it  is  too  late  to  go  back  now. 

Lord  Justice'  Clerh — The  objection  to  the  want  of  the  clerk's 
subscription  is  groundless.  If  the  proper  officer  sign  the  proof, 
that  is  sufficient.  As  to  the  oath  de  fideli  not  being  adminis- 
tered,  I  go  wholly  upon  the  ground  that,  the  parties  being  pre- 
sent, and  the  objection  not  stated  at  the  time,  it  is  incompetent 
to  state  it  now. 

iM'd  Ordmary^  Gockbsro. — Ad.  Robertson. — Alt.  Patsr- 

son [J.W.  I 


4th  December  1841. 
Second  Division. — (J.W.) 

No.  37. — GsoBOE  Mblyin,  Suspender^  v.  The  Pre- 
sident and  GoYBaRORS  of  Gordon's  Hospitai*, 
Respondents. 

Public  Officer — Schoolmaster — TTte  master  of  a  private  charity^ 
incorporated  by  royal  charter^  had  the  office  conferred  upon 
him  only  from  year  to  year,  or  during  pleasure — Held  thai  the 
governors  might  dispense  ufith  his  services  at  the  annual  e/ce- 
tion  of  office-bearers. 

In  1729»  Robert  Crordon,  merchant  in  Aberdeen, 
executed  a  deed  of  mortification  of  his  whole  property 
in  favour  of  the  Provost,  Bailies,  and  Town-council  of 
Aberdeen,  and  the  four  town's  ministers,  and  their  suc- 
cessors in  office,  for  ever,  for  erecting  and  maintaining 
an  hospital,  under  the  title  of  Robert  Gordon's  Hospi- 
tal, for  entertaining  and  educating  indigent  male  chil- 
dren and  male  grandchildren  of  decayed  merchants 
and  brethren  of  the  guild  of  the  burgh.  In  this  deed 
he  appointed  certain  rules  and  statutes  to  be  observed 
in  the  management  of  the  hospital.  By  the  second  he 
provides,  that 

"  the  saids  Governors  shall  have  power  to  make  farther  by-laws 
and  rules  for  the  better  administration  of  the  said  hospital  and 
affairs  thereof,  the  same  being  noways  derogatory  to  what  is 
declared  to  be  fundamental,  nor  to  the  rules  and  statutes  now 
adjusted,  (except  the  same  shall  be  altered  in  manner  after  pre- 
scribed.") 

In  1772,  the  Governors  were  incorporated  by  royal 
charter.  The  9th  section  of  the  original  deed  regulates 
the  election  of  the  master.  It  enumerates  various  oc- 
casions on  which  the  Governors  are  specially  enjoined 
to  depose  or  censure  him ;  and  it  farther  provides,  that 
if  the  master  shall  marry,  his  office  shall  ipsofaeto  be- 
come void.  The  deed,  however,  beyond  this,  contains, 
no  limitation  of  the  discretion  of  the  Grovemors  in  re- 
gulating the  tenure  of  the  office  as  may  appear  to  them 
best  for  the  interests  of  the  institution.  In  particular, 
it  does  not  confer  on  the  master  any  right  to  hold  his 
office  ad  vitam  attt  ctdpcun. 

The  first  master  appointed  to  the  institntion  was  Mr 
George  Abercrombie,  who  was  elected  in  1750.  In 
1790,  Mr  Anderson,  then  master  of  the  hospital,  re- 
signed. Before  electing  his  successor,  the  minutes 
bear,  that  the  President  and  Governors  resolved  una- 
nimously that  a  master  shall  be  elected  for  one  year 
only ;  thereafter  they  unanimously  elected  Mr  Alex- 
ander Thom  to  be  master  of  the  hospital  for  one  year. 
At  the  annual  general  meeting  in  November  1790,  the 
President  and  Crovernors  continued  Mr  Alexander 
Thom  as  master  of  the  hospital  till  the  third  Monday 
of  November  next  year. 

At  a  meeting  on  the  4th  April  1791}  it  was  moved, 

"  that  it  be  clearly  establbhed  by  regulation,  that  in  future  the 
master,  schoolmasters  and  housekeeper,  as  well  as  all  the  other 
office-bearers  of  the  hospital,  be  elected  annually  on  the  third 
Monday  of  November,  and  that  for  one  year  only.  The  same 
was  for  some  time  deliberated  upon,  and  unanimously  agreed  to, 
and  ordered  to  be  under  consideratiofi  of  the  two  next  general 
meetings." 

Accordingly,  on  the  21st  of  Novmnhec  179U 

"  the  President  and  Governors  having  taken  under  their  con- 
sideration the  motion  made  on  the  4th  of  April  last,  and  which 
was  then  unanimously  agreed  to,  and  was  again  under  consider- 
ation of  the  old  Governors  this  forenoon,  and  then  unanimously 
agreed  to,  luid  having  now  fully  deliberated  tbereopon,  they 
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unnnimouily  tlatute  and  enact,  tbat  in  future  the  master,  school- 
masters and  housekeeper,  as  well  as  the  other  office-bearers  of 
the  hospital,  be  elected  upon  the  third  Monday  of  November 
yearly,  and  that  for  one  year  only.*' 

This  form  of  re-eleetioa  was  observed  at  each  an- 
nual general  meeting  from  1791  down  to  the  date  of 
the  suspender^s  appointment,  on  the  3d  September 
1832.     The  minute  of  election  bears,  that 

"  the  President  and  Governors  did,  and  hereby  do,  name  and 
elect  the  said  Mr  George  Melvin,  as  having  the  majority  of 
votes,  to  be  master  of  the  hospital  until  the  third  Monday  of 
November  next,  when  the  annual  election  of  office-bearers,  on 
the  members  of  the  new  council  coming  in,  takes  place." 

On  the  third  Monday  of  November,  the  suspender 
was  continued,  along  with  the  other  ofRce-bearers,  till 
the  third  Monday  of  November  following.  In  Novem- 
ber 1833,  in  consequence  of  some  investigations  at  that 
time  pending,  which  were  not  concluded  until  the  De- 
cember following,  the  office-bearers  were  continued 
only  during  the  pleasure  of  the  President  and  Gover- 
nors ;  and  this  form  of  re-election  has  been  observed 
annually  ever  since. 

From  1833  to  1841  the  Governors  found  it  neces- 
sary to  institute  several  inquiries  into  the  discipline  of 
the  house,  and  on  the  16th  of  August  last,  it  was  re- 
solved to  dispense  with  the  services  of  the  suspender 
and  the  two  resident  teachers  in  the  ensuing  November. 
Intimation  was  accordingly  given  to  the  suspender, 
and  in  consequence  the  present  note  of  suspension  and 
interdict  was  presented. 

Pleaded  for  the  suspender — 
1.  That  by  the  common  law  of  the  country,  and  apart  from  the 
provisions  in  the  deed  of  mortification,  the  master  of  a  great  edu- 
cational establishment  incorporated  by  royal  charter  like  Gordon's 
Hospital,  holds  his  office  by  law  on  a  permanent  footing,  and 
ia  only  removable  on  reasonable  cause  shown  to  the  Court  for 
his  dismissal :  Adam  v.  the  Directors  of  the  Ayr  Academy, 
July  7.  1815,  reported  in  note  to  Gibson  v.  Directors  of  the 
Tain  Academy,  Shaw,  14,  p.  710;  Mason,  Sbaw  14,  p.  343; 
Clark  V.  the  Directors  of  the  Irvine  Academy,  November  30, 
1838,  Shaw,  9,  p.  97.  2.  Farther,  it  has  been  decided,  and  is 
the  law  of  the  country,  that  even  if  the  terms  of  his  appoint- 
ment bore  that  he  was  to  be  removable  at  pleasure,  such  a 
condition  is  illegal,  and  contrary  to  public  expediency,  and 
would  be  held  pro  non  icripto ;  reasonable  cause  of  dismissal 
being  equally  required  in  both  cases :  Adam  v.  the  Directors 
of  the  Ayr  Academy,  July  7,  1815.  3.  In  the  present  case,  the 
deed  of  mortification,  in  addition  to  the  ordinary  presumption 
of  law,  makes  the  appointment  of  the  master  a  permanent  one, 
by  the  clear  distinction  which  pervades  its  provisions  in  regard 
to  the  inferior  officers,  &c.,  of  the  establishment,  who  are  to 
hold  their  offices  at  the  pleasure  of  the  Governors,  or  who  are 
declared  removable  when  they  think  proper,  and  the  case  of 
the  master,  as  to  whose  appointment  there  is  no  such  provision, 
and  as  to  whose  removal  it  is  declared  that  he  may  be  deposed 
in  certain  specified  cases  of  proven  immorality,  negligence,  or 
incompetency,  and  that  only  in  a  particular  form  and  under  cer- 
tain qualifications.  4.  The  deed  of  mortification  prescribes  and 
oootemplates  no  annual  re-election  of  the  master ;  the  reference 
in  the  section  to  the  election  of  the  treasurer  being  limited  to 
the  oMUincr  of  the  original  election,  i.  e.,  by  a  simple  majority 
as  distinguished  from  any  o:her  proportion  of  votes.  5.  But 
even  if,  by  usage,  the  form  of  an  annual  election  has  come  to 
be  matter  of  practice,  the  situation  of  the  master  is  still  a  per- 
OMBent  one,  and  he  is  entitled  to  ha  re-elected,  except  reason- 
able em^  can  be  shown  against  him,  in  terms  of  section  9  of 
the  deed  of  mortification :  Kempt  v,  the  Magistrates  of  Irvine, 
Mor.  13,13^  6.  The  attempt  to  make  the  appointment  of  the 
suspender  one  to  be  held  at  the  pleasure  of  the  Governors, 
would  have  been  equally  contrary  to  the  common  law  and  to 
the  deed  of  nM>rtification  and  royal  charter.    But  farther,  no 


such  limitation  being  contained  in  the  original  appointment  of 
the  suspender,  it  was  ultra  vire$  of  the  Governors  to  alter  the 
footing  on  which  he  had  been  appointed  to  the  situation,  or  to 
declare,  in  prejudice  of  his  vested  right,  that  it  was  held  to  be 
at  their  pleasure  only.  7.  The  Governors  having  attempted, 
under  an  erroneous  view  of  their  powers,  to  dismiss  the  sus|)en- 
der,  expressly  on  the  ground  that  they  are  entitled  to  do  so  at 
their  own  pleasure,  and  having  neither  proved  that  the  suspen- 
der has  been  guilty  of  any  of  the  offences  which  warrant  depo- 
sition, in  terms  of  the  deed  of  foundation,  nor  even  exhibited 
any  charges  against  him,  so  as  to  give  him  an  opportunity  of 
investigating  them  and  proving  his  innocence,  ought  to  be  in- 
terdicted from  so  doing;  and  it  is  irregular  and  incompetent  for 
them,  on  the  supposition  that  they  have  not  the  legal  power  to 
dismiss  the  suspender  at  pleasure,  to  come  forward  in  Court 
with  any  charges  against  him  which  they  have  declined  to  state, 
when  called  upon  to  do  so  extrajudicially. 

Pleaded  for  the  respondents — 
1.  Under  the  original  deed  of  mortification  the  founder  did  not 
confer  on  the  master  of  the  hospital  any  right  to  hold  his  office 
ad  vitam  avt  culpam,  nor  did  he  in  any  degree  limit  or  control 
the  discretion  of  the  Governors  in  regulating  the  tenure  of  the 
offline  as  should  seem  to  them  best  for  the  interests  of  the  insti- 
tution. 2.  Even  if  the  original  deed  of  mortification  had  ex- 
pressed an  intention  on  the  part  of  the  founder  that  the  master 
should  hold  ad  vitam  aut  eulpam,  this  regulation  was  validly 
altered,  in  terms  of  the  powers  contained  in  the  deed  of  morti- 
fication and  the  royal  charter,  by  the  Statute  passed  in  1791, 
by  which  the  President  and  Governors  resolved  that  in  future 
the  office-bearers  of  the  institution  should  be  elected  for  a  year 
only,  and  which  has  been  uniformly  adhered  to  ever  since.  3. 
At  all  events,  the  suspender  having  been  elected,  in  the  first 
instance,  only  until  the  November  following,  and  having  been 
re-elected  annually  first  for  one  year,  and  thereafter  at  the 
pleasure  of  the  Governors,  and  having  accepted  the  office,  and 
continued  to  act  under  it  in  the  full  knowledge  of  all  the  con- 
ditions affecting  it,  the  respondents  were  fully  entitled  to  adopt 
the  proceedings  complained  of,  and  the  suspender  cannot  com- 
petently interdict  them  from  filling  up  the  office  of  master  of 
the  hospital  in  any  way  they  may  think  proper  on  the  15th  of 
November  current.  4.  By  the  common  law  of  Scotland,  a 
party  holding  the  situation  of  the  suspender  is  not  a  public 
officer,  nor  is  there  any  presumption  in  law  that  he  holds  his 
office  a(/ t7ilajii  aut  eulpam:  Gibson  v.  Directors  of  Tain  Aca> 
demy.  House  of  Lords,  2d  March  1840,  (ante.  Vol.  13,  p.  3.) 
5.  It  is  absolutely  necessarv,  for  the  proper  regulation  of  such 
institutions,  that  those  having  charge  of  them  should  have  the 
power  of  changing  the  officers  employed  under  them  when  they 
become  convinced  that  their  continuance  is  prejudicial ;  and  it  is 
suffident  in  any  view  to  warrant  them  in  doing  so,  that  there 
exist  grounds  which  appear  to  them  reasonable  for  rendering 
such  proceedings  necessary.  6.  The  prayer  of  the  suspender 
being  neither  founded  in  fact  or  in  law,  and  the  subsisting  in- 
terdict being  highly  prejudicial  to  the  interests  of  the  institu- 
tion, the  interdict  ought  to  be  recalled,  and  the  note  refused 
$impliciter. 

The  Lord  Ordinary  reported  the  cause  to  the  Inner-^ 
House,  and  annexed  to  his  interlocutor  the  following 
note : 

"  This  ii  an  important  question  to  the  parties ;  but  after  the 
Lord  Chancellor's  speech  in  moving  judgment  of  affirmance  in 
Gibson  v.  Directors  of  the  Tain  Academy,  (1  Robinson's  A  p. 
Ca.  16),  there  does  not  seem  much  difficulty  as  to  the  law  of 
the  case. 

"  It  must  now  be  taken  for  settled,  that  in  private  charities 
like  the  present,  nothing  either  of  the  eharaeter  or  privilege  of 
pubiic  qffiett  attaehea  to  a  party  in  the  suspender's  situation  ;-<. 
and  also,  that  nO  distinction  is  to  be  drawn  in  this  respect  from 
the  mere  circumstance  that  there  has  been  obtained  a  charter  of 
incorporation.  So  much,  indeed,  was  conceded  at  the  debate ; 
the  suspender  admitting,  in  reference'  to  the  authority  referred 
to,  that  he  could  no  longer  maintain  the  high  ground  wbich^ 
while  not  yet  aware  of  its  impoit,  he  had  taken  io  some  of  the 
pleas  appended  to  the  note  of  suspension. 
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This  then  bringi  the  case  at  once  within  the  rule  of  Mason, 
23d  January  1836.  In  other  words,  it  reduces  the  qaestion  to 
a  naere  ordinary  question  of  private  contract  between  master  and 
servant.  The  terns  of  the  contract  may  no  doubt  have  been 
such  as  to  give  the  suspender  his  office  on  a  tenure  ad  vitam  out 
a^pam.  But  on  the  other  hand,  it  may  equally  have  been  such 
as  to  confer  the  office  upon  him  only  from  year  to  year,  or  dur- 
ing pleasure.  This  raises  a  pure  question  of  fact ;  for  the  mo- 
ment the  office  ceases  to  command  privilege  as  a  public  office, 
the  notion  upon  which  some  of  the  older  authorities  rest,  that 
it  must  he  held  pactum  ilUcitum  and  contra  bonos  mores  to  bar- 
gain for  a  limited  term  of  endurance,  falls  to  the  ground. 

'*  Now,  what  was  here  the  actual  contract,  is  an  element  of 
the  case  which  admits  of  no  dispute.  The  suspender  was,  on 
3d  September  1832,  elected  '  to  be  master  of  the  hospital  im/i7 
the  third  MontUiy  of  November  next,  when  the  annual  election  of 
office-bearers,  &c.,  takes  place.*  So  that  there  was  not  only 
an  express  limitation  of  the  term  of  service  in  the  first  instance, 
but  a  direct  intimation  to  the  suspender,  that  his  continuance 
in  office  was  thereafter  to  form  part  of '  the  annual  election*  of 
office-bearers.  Accordingly,  at  the  annual  election  on  19th 
November  1832,  the  Governors  '  continued,  and  hereby  con- 
tinue,* the  suspender  as  master  of  the  hospital,  in  like  manner 
as  they  continued  the  teachers  and  various  other  office-bearers, 
'  all  ttnf  t7  the  third  Monday  of  November*  in  the  succeeding  year. 
And  so  there  was  a  regular  act  re-electing  the  suspender  in 
every  after  year,  the  only  difference  being,  that,  from  1833 
downwards,  the  office  was  given  '  during  the  said  President  and 
Governers*  pleasure  only.' 

"  Nor  is  this  all : — for  the  same  system  of  annual  election  had 
existed,  and  been  in  uniform  and  invariable  observance,  at  all 
eteots,  since  1790.  On  28th  June  of  that  year,  the  Governors 
'  resolved  unanimously  that  a  master  shall  be  elected  for  one 
year  only.*  On  4th  April  1791,  it  was  unanimously  agreed, 
'  that  it  be  clearly  established  by  a  regulation,  that  in  future  the 
roaster,  schoolmasters  and  housekeeper,  as  well  as  all  the  other 
office-bearers  of  the  hospital,  be  elected  annually  op  the  third 
Monday  of  November,  and  that /or  one  year  only.*  This  was 
unanimously  confirmed  by  a  statute  or  bye-law,  to  that  effect, 
passed  at  a  subsequent  meeting  on  21st  November  1791.  And 
the  practice  has  continued,  without  a  single  exception,  ever 
since. 

'*  The  suspender  attempted  to  raise  a  question,  as  if  such  a 
regulation  was  ultra  vires  of  the  Governors,  and  at  variance 
with  the  spirit  and  terms  of  the  original  deed  of  foundation. 
But  even  if  it  had  been  so,  however  much  such  a  consideration 
might  have  been  agitated  by  those  having  a  legal  interest  in  the 
trust,  it  could  never,  it  is  thought,  have  availed  the  suspender, 
in  an  endeavour  like  the  present,  to  extend  bis  individual  con- 
tract beyond  the  express  limitation  embodied  on  the  face  of  it. 
If,  indeed,  the  suspender's  appointment  had  been  conceived  in 
vague  and  general  terms,  without  bearing  in  grcemio  any  such 
positive  limitation,  he  might  perhaps,  with  more  plausibility, 
have  argued  on  the  deed  of  foundation,  as  lying  at  the  root  of 
the  matter,  and  as  constituting  what  he  had  principally  relied 
upon  as  the  basis  of  hts  contract,  or  at  all  events,  what  he  was 
indubio  entitled  to  refer  to,  in  explication  of  whatever  there 
might  be  indefinite  or  ambiguous  in  its  terms.  This,  so  far  as 
their  authority  on  the  general  point  is  not  overruled  by  the  Tain 
case,  appears  to  have  been  in  some  measure  the  shape  of  the 
question  in  the  cases  of  the  Inverness  and  Ayr  Academies. 
But  where,  as  in  the  present  case,  there  exists  no  dubiety  what- 
ever,— where,  on  the  contrary,  the  contract  expressly  gives  an 
appointment  only  from  year  to  year, — and  where  there  is  no 
maxim  of  public  policy  to  render  such  a  stipulation  unlawful 
on  public  grounds, — the  suspender  can  never  be  allowed,  in  a 
mere  question  of  private  contract,  to  question  the  authority  of 
the  parties  with  whom  he  had  so  contracted,  and  this  to  the 
effect  of  imposing  upon  their  official  successors  a  different  con- 
tract altogether  from  what  had  ever  been  intended  or  agreed  to 
in  any  quarter. 

"  But,  after  all,  there  is  nothing  in  the  deed  of  foundation, 
as  the  Lord  Ordinary  reads  it,  that  seems  to  afford  the  least 
ground  for  the  suspender*s  argument.  It  may  be  very  true  that 
the  founder  did  not  intend  that  there  should  be  a  yearly  re- 
moval  of  the  party  holding  the  office  of  master.     Indeed  it  is 


only  reasonable  to  assume,  that  as  one  of  the  ordinary  securi- 
ties for  the  welfare  of  the  institution,  he  looked  forwani  to  the 
master's  being  continued  in  office  for  something  like  a  perma- 
nency. But  any  permanency  thus  anticipated  was  not  a  per- 
manency as  of  right,  or  upon  which  the  master  was  entitled  to 
insist,  independently  of  the  Governors.  It  was  entirely  a  per- 
manency of  probability  and  expediency,  and  rested  exclusively 
upon  this,  that  the  Governors,  acting  with  a  sound  discretion, 
were  not  likely  to  withhold  the  requisite  act  of  re-election  in 
the  case  of  such  an  officer,  so  long  as  tbey  were  satisfied  that 
the  interests  of  the  institution  did  not  demand  it. 

"  Besides,  the  deed  of  foundation  confers  upon  the  Gover- 
nors the  most  unlimited  power  to  aker  the  original  statutes  of 
the  institution,  except  in  certain  specified  fundamental  articles, ' 
of  which  this  is  not  one.  And  thus,  had  the  deed  of  founda- 
tion been  even  other  than  it  is,  the  legality  of  the  annual  elec- 
tion must  have  come  at  all  events  to  be  settled  by  the  statute 
to  that  effect  in  1790  and  1791.  The  suspender  stirs  a  doubt, 
how  far  this  statute  was  regularly  enacted  in  reference  to  the 
formal  requisites  stipulated  in  section  20  of  the  deed  of  founda- 
tion. But  while  it  may  be  questioned  how  far  there  is  any 
solidity  in  the  criticism,  viewed  in  its  strongest  aspect,  it  ia 
thought  to  be  a  sufficient  answer  in  every  view,  that  the  sta- 
tute has  now  been  in  uninterrupted  observance  for  upwards  of 
fifty  years,  and — being  unquestionably  within  the  power  of  the 
Governors — has  thus  become  fbrti^ed  by  prescription. 

*'  Upon  the  whole  matter,  the  Lord  Ordinary,  had  he  been 
himself  to  dispose  of  the  case,  would  have  had  no  hesitation  in 
refusing  the  suspender's  note  and  recalling  the  interdict.  But 
as  it  seems  better  for  all  concerned  that  such  a  question  should 
receive,  as  speedily  as  possible,  the  authoritative  judgment  of 
the  Court,  it  has  been  thought  right  to  take  the  case  at  once  to 
report." 

At  advising, 

Lord  Meadowbank. — I  mistook  the  law  in  the  case  of  Tain. 
Considering  that  the  offi^of  a  schoolmaster  required  a  person 
of  good  character,  I  thought  he  would  have  retained  his  situa- 
tion ad  vitam  out  culpam.  The  case  of  Tain,  however,  whs 
decided  otherwise  in  the  House  of  Lords ;  and  unless  the 
founder  say  expressly  that  his  will  is  that  his  masters  shall 
hold  their  situations  permanently,  we  have  no  power  to  prevent 
their  being  dismissed. 

Lord  Moncreiff. — It  is  not  for  us  to  speculate  upon  expe- 
diency. No  doubt  there  are  many  good  reasons  for  the  perma- 
nency of  a  schoolmaster's  appointment.  But  when  cause  does 
arise  for  removal,  we  cannot  interpose  to  prevent  the  Governors 
exercising  their  discretion.  This  may  arise  from  circumstances 
which  they  are  not  bound  to  state  in  a  court  of  law,  and  which 
may  not  be  in  the  least  disparaging  to  the  party  dismissed.  The 
case  of  Tain  is  clear,  and  I  think  it  was  ruled  according  to  the 
sound  principles  of  law. 

Lord  Justice- Clerh. — As  this  individual  does  not  plead  the 
character  of  a  public  officer,  but  is  merely  a  party  chosen  to  do 
a  particular  duty,  he  must  show  that  the  Governors  employed 
him  under  certain  conditions  and  restrictions,  in  order  to  con- 
trol their  discretion  in  dismissing  him.  We  cannot  inquire  into 
the  grounds  of  their  doing  so. 

Lord  Medwyn  concurred. 

The  Court  refused  the  bill. 

Rutherfurd  stated  that  no  expenses  were  asked. 

Lord  Ordinary,  Ivory. — Act.  Dean  of  Faculty  (Wood), 
Moir ;  Gordon  and  Barron,  W.S.,  Agents. — Alt.  Rutherfurd, 
Moncreiff;  John  Jopp,  W.S.,  Agent Bill- Chamber  CUrh — 

LJ.w.i 
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4th December  IS41. 
Second  Divisiok. — (J.  W.) 

No.  38. — jABfES  Thorburn,  Pursuer,  v,  Jahes 

Charters,  Defender. 

Proeett— Jury  Trial — Iiiaes— Servitude — Posiesiion — Burgb, 
Inhabitant  of — The  proprietor  of  a  ienemeni  eituated  in  a  cer^ 
tain  part  of  a  royal  birgk  set  forth,  that  he  and  hie  predecessors, 
as  well  as  the  imhabitamts  generally,  residitig  in  that  neighbour' 
hood,  had  had  right  of  access  to  a  miU*dam  from  time  t'mme- 
morial,  for  the  purpose  of  drawing  water  therefrom.  In  pur* 
Muing  a  declarator  of  his  right,  it  was  found  that  he  was  entitled 
to  an  issue  embracing  not  only  his  own  possession,  but  also  that 
of  the  other  inhabitants  of  the  neighbourhood. 

The  pursuer  stands  infeft  in  a  house  in  the  burgh  of 
Dumfrtes ;  and  having  raised  a  suninionsy  setting  forth, 
that  "  from  time  immemorial,  and  until  the  last  few 
years,  the  proprietors,  tenants,  and  occupiers  of  the  said 
tenement,  and  inhabitants  generally  of  that  neighbour- 
hood, have  possessed  and  enjoyed  constantly,  and  with- 
out interruption,  the  right  and  privilege  of  access  to,  and 
taking  water  from,  a  mill-dam"  on  the  premises  of  the 
defender,  for  domestic  and  other  purposes ;  that  within 
the  last  few  years,  the  defender  had  obstructed  the  ac- 
cess to  the  mill-dam,  and  that  therefore  the  right  of  the 
pursuer  should  be  found  and  declared,  and  the  defen- 
der ordained  to  remove  the  obstructions  which  he  had 
erected  for  preventing  its  exercise ; — the  following 
issue  in  the  cause  was  prepared  by  the  issue  clerks : 

"  Whether,  for  forty  years  and  upwards,  or  for  time  imme- 
morial preceding  the  1823,  the  pursuer  and  bis  pre- 
decessors and  authors,  proprietors  of  a  bouse  in  Mill  Hole  or 
Mill  Street  of  Dumfries,  or  their  tenants,  have  been  in  the  use 
of  dra%ving  water  from  a  mill-dam  or  mill-run,  in  or  near  said 
street,  and  whether,  since  the  said  time,  the  defender  wrongfully 
obstructed  the  pursuer,  or  prevented  him  from  drawing  water 
from  the  said  mill-dam  or  mill-run  ?** 

The  pursuer  objected  to  the  issue  as  framed,  and 
proposed  the  following : 

"  Whether,  for  forty  years  and  upwards,  or  for  time  imme- 
morial preceding  the  1823,  the  pursuer  and  his 
predecessors  and  authors,  proprietors  of  a  house  in  Mill  Hole 
or  Mill  Street  of  Dumfries,  or  their  tenants,  and  the  other  la- 
habiioMis  of  the  said  street  or  neighbourhood,  have  been  in  the 
use  of  having  aeeeu  to,  and  drawing  water  from  a  mill-dam  or 
mill -run,  in  or  near  said  street,  and  whether,  since  the  said  time, 
the  defender  wrongfully  obstructed  the  pursuer  and  others  afore- 
said, or  prevented  them  from  having  access  to  and  drawing  water 
from  the  said  mill-dam  or  mill-run  ?** 

The  Lord  Ordinary  made  avizandum  with  the  Issue 
to  the  Second  Division  of  the  Court,  and  annexed  the 
following  note  to  his  interlocutor : 

"  The  pursuer,  James  Thorburii,  claims  a  right  to  use  the 
water  of  a  mill-dam  on  the  premises  of  James  Charters,  on  the 
ground,  as  set  forth  in  the  summons,  that  he  and  his  predeces- 
sors in  the  tenement  libelled  on,  '  as  well  as  the  inhabitants  ge^ 
merallg  rending  in  that  neighbourhood  of  the  town  of  Dumfries, 
have  bad  right  of  access  to  the  said  mill-dam  from  time  imme- 
morial, for  the  purpose  of  drawing  water  therefrom,'  Sic.  &c. 

"  In  this  process  a  record  has  bieen  prepared,  and  the  parties 
fully  beard  before  the  issue  cleiks,  who  have  returned  an  issue, 
confining  the  inquiry  to  the  possession  of  the  pursuer  and  his 
predecnaors  in  the  tenement  libelled  on,  and  thus  excluding 
the  poiMesaion  of  the  inhabitants  of  the  neighbourhood,  and 
third  parties.  The  isaue  ia  annexed  for  your  Lordships'  per- 
usal. 

"  To  tbia  the  pursner  objects,  that  the  issue  does  not  exhaust 
his  libel,— that  ha  -aptcially  founded  in  his  summons  on  the 
possessioo  of  the  inhabitaots  of  that  neighbourhood  in  the  town 
of  Damfrietf^aod  that  a  iinilar  iisne  to  that  now  proposed 

bCOTTlSH  JURIST, 


by  him  was  given  by  the  Second  Division  of  the  Court  in  the 
late  keenly  contested  cases  of  Mercer  v.  Reid,  1st  February 
1840,  and  Mercer  v,  Rutherford,  18th  February  1840,  in  both 
of  which  an  issue  was  allowed  as  ro  the  use  of  a  road  by  the 
pursuer,  *  and  the  other  inhabitants  and  portioners  of  the  village 
of  Bridgend.' 

*'  To  this  the  defender  answers,  that  the  issue  in  cases  of  the 
present  description  was  authoritatively  settled  by  the  House  of 
Lords  in  the  case  of  the  Duke  of  Hamilton  and  Aikman  in 
1832 ;  in  which  case  a  party,  who  alleged  that  he  and  bis  pre- 
decessors, and  others,  inhabitants  of  the  town  of  Hamilton,  had 
been  in  use  to  take  sand  and  gravel  from  the  river  Avon,  waa 
allowed  an  issue  by  tbii  Court  to  that  effect  (8  Shaw  and 
Dunlop,  943) ;  but  that  judgment  was  reversed  on  appeal,  and 
the  case  remitted,  with  a  special  finding,  '  that  the  respondent 
has  only  a  title  to  insist  in  this  action  as  one  of  the  inhabitants 
of  Hamilton,  or  as  owner  of  certain  lands  therein,  to  the  effect 
of  having  it  found  by  a  jury,  whether  or  not  he  has  a  right  of 
servitude  to  take  sand  and  gravel  from  the  pond  in  question,  in 
right  of  and  for  the  use  of  his  own  property,* — See  Shaw's  Sup* 
idemental  Appeal  Cases  for  1832.-33,  p.  12. 

"  The  issue  clerks  have  adhered  to  the  precedent  in  the 
Duke  of  Hamilton's  case,  and  limited  the  inquiry  to  the  pos- 
session of  the  pursuer.  The  Lord  Ordinary,  though  concurring 
with  the  issue  clerks,  feels  it  his  duty  to  report  the  case  to  the 
Court,  not  only  that  it  may  be  considered  by  the  Judge  who  is 
to  preside  at  the  trial,  but  that  a  question  of  very  frequent  oc- 
currence in  practice  may  be  reviewed  by  the  Court* 

*'  There  can  be  no  doubt  that  this  Court  did  not  intend,  in 
Mercer's  case,  to  depart  from  the  decision  of  the  House  of 
Lords  in  the  prior  case  of  the  Duke  of  Hamilton  :  And  as  the 
latter  case  was  not  ^ven  quoted  in  Mercer's  case,  it  was  pro- 
bably viewed,  both  by  the  parties  and  the  Court,  as  a  question 
of  a  different  nature,  and  depending  on  different  rules  of  law. 
The  one  related  to  a  servitude  of  gravel — a  right  peculiarly  at« 
tacbed  to  heritable  property ;  the  other  to  a  right  of  road — a 
subject  which  notoriously  may  either  be  a  public  or  private  ser- 
vitude, as  immemorial  usage  shall  establish. 

**  The  pursuer,  however,  pleads,  that  bis  case  falls  precisely 
within  the  principle  of  the  road ;  and  as  it  was  found  in  the 
noted  case  of  Dysart,  in  the  House  of  Lords  (Diet.  p.  14.519), 
departing  from  a  precedent  of  their  Lordships  to  the  contrary 
in  the  case  of  Kelso  (p.  2340),  that  a  servitude  may  be  consti- 
tuted over  a  green  for  bleaching  in  favour  of  the  whole  inhabi- 
tants of  a  borough,  it  is  arguad  that  the  pursuer  is  entitled  to 
maintain  a  similar  plea.  But  on  recurring  to  the  case  of 
Dysart,  it  will  be  found  that  the  servitude  was  daimed  there 
by  the  magistrates  for  behoof  of  the  community,  and  in  that 
form  it  was  sustained ;  and  the  later  eases  of  St  Andrews  and 
Burntisland  afford  examples  of  the  form  in  which  such  servi- 
tudes, when  established,  may  be  made  effectual  by  inhabitants, 
as  suspensions  were  sustained  at  the  instance  of  the  inhabitants 
against  the  magistrates,  as  administrators  of  the  common  pro- 
perty, to  stop  certain  projected  alienations  of  a  burgal  common^ 
inconsistent  with  the  long  established  servitudes  of  thfi  inhabi- 
tants. These  questions  were  tried  in  a  form  altogether  different 
from  the  present. 

*'  At  the  same  time,  it  perhaps  would  not  be  safe  to  lay  it 
down,  that  a  public  servitude  may  not  be  vindicated  or  pro- 
tected at  the  instance  of  the  individual  inhabitants  more  imme- 
diately interested  in  its  maintenance.  But  the  pursuer  does 
not  go  the  length  of  maintaining  that  this  was,  in  the  proper 
sense  of  the  term,  one  of  the  public  wells  of  Dumfries.  If  he 
did,  the  case  would  fall  to  be  tried  in  some  form  that  would 
enable  the  defender,  if  successful  in  his  averments,  to  be  free 
of  the  burden  for  ever.  The  present  is  not  an  action  of  that 
description,  and  therefore  it  is  thought  that  the  pursuer  can  only 
establish  his  own  right,  and  prove  the  use  of  the  water  for  his 
own  tenement. 

'*  The  defender  proposed  an  issue  as  to  homologation,  which 
does  not  seem  to  have  been  urged  before  the  i^sue  clerks.  The 
Court  will  of  course  hear  parties  on  that  point  when  the  case 
is  before  them  upon  the  principal  issue. 

**  On  conferring  with  the  issue  clerks,  the  Lord  Ordinary 
finds  that  the  reason  for  giving  no  issue  to  the  defender  as  to 
homologation  was,  that  there  was  no  plea,  and  only  a  very  brief 
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and  questionable  statement,  in  point  of  relerancjr,  to  justify  an 
issue  as  to  homologation." 

Argued  for  the  pursuer — That  he  was  entitled  to 
found  on  the  possession  of  the  other  inhabitants,  to  the 
effect  of  establishing  his  own  right.  The  case  of  the 
Duke  of  Hamilton  and  Aikman  (6  W.  and  S.  App.  p. 
64),  drew  the  distinction  between  an  inhabitant  and 
owner,  as  to  the  right  to  found  upon  tlie  possession  of 
others,  in  prescribing  a  right  of  servitude.  It  was 
there  ruled,  that  if  Aikman  insisted  in  such  a  right  as 
inhabitant,  he  could  found  upon  the  possession  of  the 
other  inhabitants,  but  if  he  insisted  in  his  character  of 
owner,  he  could  only  found  upon  his  own  possession. 
Where  burghs  are  on  the  increase,  the  proprietor  of  a 
new  house  never  could  prescribe  such  a  right,  except 
by  the  possession  of  others.  The  case  of  Mercer  v. 
Rutherford,  18th  February  1840,  is  precisely  in  point, 
and  establishes  the  pursuer's  right  to  the  issue  which 
he  proposes. 

Answered — The  question  here  is  not  as  to  the  proof 
competent  to  be  adduced  at  the  trial,  but  merely  what 
is  to  be  put  into  the  issue.  A  royal  burgh  possessed 
of  a  dominant  tenement,  may  prescribe  a  servitude  for 
the  use  of  the  inhabitants  generally,  and  the  magistrates 
may  claim  it  for  behoof  of  the  community.  But  each 
individual,  when  he  comes  into  Court  separately,  must 
prescribe  his  own  right.  The  possession  of  the  other 
inhabitants  he  may  found  on  as  evidence,  but  not  as 
prescribing  his  right  of  servitude. — (Lord  Justice- Clerk. 
It  is  settled  that  it  is  incompetent  to  lead  evidence  at 
the  trial  of  the  possession  of  the  other  inhabitants,  if 
the  issue  be  not  broad  enough  to  cover  it). — The  case 
of  the  Duke  of  Hamilton  determined,  that  where  a 
party  claimed  as  owner,  he  could  only  found  upon  his 
own  possession.  Here  the  pursuer  libels  as  proprietor, 
and  it  is  needless  to  enter  into  his  rights  as  an  inhabi- 
tant. 

Lord  Monereiffi — If  allowed  to^ establish  bis  right  as  an  in- 
babitaut,  I  don't  see  how  he  can  be  prevented  from  proving  it 
by  the  possession  of  others ;  and  the  case  of  Mercer  is  precisely 
in  point. 

Lord  Justice' Clerk. — I  am  surprised  there  should  be  any 
question  as  to  the  proper  issue  here,  for  such  cases  have  been  of 
late  very  frequent ;  and  the  issues  were  precisely  such  as  the  one 
proposed  by  the  pursuer,  which  is  the  proper  issue  for  trying  the 
question.  The  pursuer  is  not  entitled  to  ask  decree  for  the 
other  inhabitsnts,  but  he  may  adduce  proof  of  their  possession, 
and  found  upon  it  in  support  of  his  own  right.  The  Lord  Or- 
dinary is  under  a  mistake  when  he  supposes  that  the  case  of 
the  Duke  of  Hamilton  and  Aikman  was  not  under  the  serious 
consideration  of  the  Court  in  fixing  the  issues  in  Mercer  v. 
Rutherford. 

Lord  Meadowbank  and  Lord  Medwyn  concurred. 

The  Court  approved  of  the  issue  proposed  by  the 
pursuer. 

Lord    Ordituay,    Cuningbame.  —  Act,    Solicitor- General 

(M*Neill),   Miller;    Archibald  M*Neili,  W.8.,  Agent Alt, 

Dean  of  Faculty  (Wood),  Pyper;  J,  B.  Grade,  W.S.,  Ageni. 
^Jury  C/«rA.-.r J.W.I 


Mi  December  1841. 

Second  Division.— (J. W.) 

No.  39« — Jamss  Barclay,  Appeilantf  v.  William 

MuiR,  Respondent* 

Bankrupt  Act,  2  and  3  Vict.  c.  41,  §  54— .Sequestration— Tras- 
tee.  Competition  for — Review — Appeal —  One  of  the  compe- 
titor* far  the  office  of  trustee  on  a  sequestrated  estate  lodged 
with  tne  Sheriff-clerk  a  notice  of  appeal  againet  the  deliverance 
pronounced  on  the  same  dag  by  the  Sheriff'tubstitute,  and,  three 
daye  thereafter,  he  also  lodged  a  bond  of  caution  eubscribed 
by  himself  and  eautioner-^Htld  that  the  note  of  appeal  woe 
incompetent. 

In  a  competition  between  the  appellant  and  respon- 
dent for  the  office  of  trustee  on  the  sequestrated  estate 
of  Alexander  Ross,  some  time  innkeeper  in  Forfar,  and 
now  residing  at  Craigs,  by  Falkirk,  the  Sheri£P-8ub6ti- 
tute  pronounced  the  following  deliverance : 

•'  Falkirk,  Sd  November  1841 Having  beard  parties^  pro- 
curators in  terma  of  last  interlocutor,  and  thereafter  adinsed  the 
cause,  finds  that  James  Barclay  is  admitted  to  have  acted  nm 
trnstee  for  the  bankrupt  under  a  private  trust :  Finds  that  hia 
interest  is  adverse  to  that  of  the  other  creditors;  therefore, 
sustains  this  objection  to  his  election  as  trustee  in  this  seqoea- 
tration  :  Repels  the  whole  objections  to  the  election  of  William 
Muir ;  and  in  respect  it  was  stated  that  Thomas  Carnaby  re- 
fused to  accept,  declares  William  Muir,  merchant,  Leitb,  to 
have  been  duly  elected  trustee  on  the  sequestrated  estate  of 
Alexander  Ross,  some  time  innkeeper  at  Forfar,  now  residing^ 
at  Craigs,  by  Falkirk,  in  terms  of  the  Act  2  and  3  Victoria, 
chap.  41."                           (Signed)        "  J.  W.  Dickson." 

Mr  Barclay  appealed,  and,  along  with  his  note,  pro- 
duced the  following  certificate  by  the  Sheriff-clerk  : 

"  I,  Sheriff-clerk  depute  of  the  eastern  district  of  Stirling* 
shire,  certify,  that  on  the  3d  day  of  November  current,  Mr 
James  Barclay,  writer  in  Forfiv,  a  competitor  for  the  of&ce  of 
trustee  on  the  sequestrated  estate  of  Alexander  Ross,  some  time 
innkeeper  in  Forfar,  now  residing  at  Craigs,  by  Falkirk,  lodged 
with  me  a  notice  of  appeal  against  the  deliverance  pronounced 
of  that  date  by  the  Sheriff-substitute  in  said  sequcrstration ; 
and  I  farther  certify,  that  upon  the  6th  day  of  November  cur- 
rent, the  said  James  Barclay  also  lodged  with  me  a  bond  of 
caution,  subscribed  by  himself  and  Mr  Lewis  M'Kenxie,  writer 
in  For&r,  as  cautioner  for  him."  "  P.  Murdoch.** 

Objected  by  the  respondent,  that  the  note  of  appeal 
was  incompetent,  in  respect  that  the  bond  of  caution 
had  not  been  lodged  within  two  days  after  the  delivo*- 
ance  of  the  Sheriff,  in  terms  of  the  54th  section  of  the  Act. 

Answered — That  the  cautioner  proposed  and  accept* 
ed  at  the  meeting  of  creditors  was  resident  at  Forfar  ; 
and  although  the  Statute  bears  that  the  bond  of  cau- 
tion shall  be  lodged  along  with  the  notice  of  appeal, 
this  does  not  mean  that  the  notice  must  be  accom- 
panied by  the  bond.  If  the  bond  be  lodged  timeously, 
it  is  sufficient,  provided  the  notice  be  lodged  within 
two  days  after  the  deliverance.  But  here  there  is  truly 
no  deliverance.  The  47th  section  of  the  Act  provides^ 
that  the  Sheriff  shall  state  in  a  note  the  gfoowfeof  his 
decision,  and  this  note  shall  form  part  of  the  process. 
Here  there  is  a  deliverance,  but  no  note.  The  appel- 
lant was  entitled  to  wait  for  the  issuing  of  the  note  be- 
fore lodging  his  bond,  and  if  it  had  been  issued  on  the 
4th  November,  his  bond  would  have  been  in  time. 

Lord  Mbncreiff,'~^The  Statute  is  express,  that  the  bond  most 
be  lodged  within  two  days  from  the  date  of  the  deliverance. 

Lord  Justice- Clerk, — I  think  the  appeal  is  bad;  and  I  am  also 
of  opinion,  that  it  ia  incompetent  to  state  the  grounds  of  an  ap- 
peal, when  there  is  no  appeal  before  us. 

Lord  JHeadowhank  and  Lord  Medwyn  concurred. 
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The  Court  refused  the  note  as  incompetent,  and 
modified  the  expenses  to  six  guineas. 

Ad.  Rutherfurd,  Brodie ;  Gibson- Craigs,  Dalztel  and  Brodte, 
W.S.,  Agents.-- Ali.  Neaves N.  Clerk [J.W.J 


7thDecemherlB4i. 

Fust  Divisiok (H.  B.) 

No.  40. — Gboboe   Lyon,  Pursuerj  v.  Archibald 
BuTTEB  and  Thomas  Elder  Baird,  Defenders. 

Bill  of  Exchange — Blank  Stamp—Notice — A  party  signing  and 
delivering  a  blank  bill  becomes  responsible,  as  acceptor^  for  any 
anstmnt  tkai  the  stamp  will  cover,  and  is  not  entitled  to  notice 
either  of  the  assount  for  which  it  has  been  filled  up,  or  of  its 
not  having  been  duly  retired. 

On  4th  February  1837,  Macritchie,  Bayley  and 
Henderson,  addressed  the  following  letter  to  Mr  Fer- 
gosson,  W.S^  agent  of  Mr  Butter  of  Fascally : 

**  We  mentioned  to  you  lately  the  bill  which  Mr  Lyon  held 
by  Mr  Batter  of  Faaadly  and  Mr  Baird,  and  which  Mr  Lyon  had 
sent  ua  to  get  payment  of.  Mr  Baird,  at  the  time,  wished  us  to 
delay  wntingyouor  Mr  Butter  about  if,  till  he  should  himself  com- 
nunicate  with  Mr  Butter,  and  which  he  told  us  he  had  done ;  but 
as  we  have  heard  nothing  farther  on  the  subject,  we  will  feel  ob- 
liged by  your  bringing  the  matter  before  Mr  Butter.  The  hill  is 
dated  31st  July  1833,  payable  at  Martinmas  then  next,  for  £932. 
1 9s.  6d.,  and  we  personally  know  that  the  money  was  advanced 
by  Mr  Lyon.  Mr  Lyon  will  in  the  meantime  rank  on  Mr  Baird's 
eatate,  if  such  is  Mr  Butter's  wish." 

The  following  is  a  copy  of  the  bill : 

"P.  £922    6    4 
Id.     10  14    2 


<• 


£932  19    6  Edinburgh,  31s<  July  1833. 

Conjunctly  and  severally,  against  Martinmas  first,  pay  to  me, 
or  order  at  the  Bank  of  Scotland's  office,  Edinburgh,  the  sum 
of  nine  hundred  and  thirty-two  pounds  198.  6d.  Sterling,  for 
value  received." 

(Signed)        "  George  Ltok. 
'•  A.  Butter. 
'*  Thomas  Elder  Baird. 
*'  To  Archibald  Butter,  Esq.  of  Fascally,  and 
Thomas  Elder  Baird,  Esq.,  advocate,  Fonieth." 

Mr  Fergusson  wrote  in  answer,  that  Mr  Butter  had 
**  not  the  most  distant  recollection  of  the  transaction ;" 
but  that  Mr  Baird  had  stated  "  his  positive  recollection 
of  Mr  Butter  signing  this  bill  as  a  blank  bill  at  Fas- 
cally •'^  Mr  Baird  had  further  stated,  that  the  bill  <<  was 
only  got  for  a  temporary  accommodation  of  three 
months  or  so  at  farthest ;"  that  <<  h^  received  none  of 
the  contents,"  and  *<  does  not  know  how  they  were  ap- 
plied."  It  was  agreed  *<  to  rank  Mr  Lyon,  in  the  mean- 
time, for  principal  and  interest  on  Mr  Baird's  estate, 
reserving  ail  questions  as  to  Mr  Butter's  liability  entire, 
until  il  be  seen  what  the  ultimate  deficiency  amounts 
to.''  Ultioiatety,  Mr  Butter  denied  his  liability  for  the 
bill,  hot  offered  to  consign  the  amount  till  the  question 
was  judicially  decided. 

Mr  Lyon  accordingly  raised  an  action  against  Mr 
Butter  and  Mr  Baird,  concluding  for  payment  of  the 
prineipai  sum  contained  in  the  bill,  with  legal  interest 
firom  the  term  of  pajrment,  under  deduction  of  £323. 
188.  10&  reoeived  to  account  from  Mr  Baird's  estate. 

lo  his  condescendence  Mr  Lyon  averred,  that  in 
1 833  Mr  Baird  was  indebted  to  him  in  a  sum  of  £800, 
lent  on  a  bill  granted  by  liim  and  Mr  Leake ;  that  he 
was  likewise  indebted  to  him  in  another  sum  of  £100, 
which  had  become  due  at  Candlemas  1833|  on  an  heri- 


table bond  for  £5000,  and  that  Macritchie,  Bayley  and 
Henderson,  who  were  agents  both  for  himself  and  Mr 
Baird,  having  agreed  to  accept  of  the  joint  acceptance 
of  Mr  Baird  and  Mr  Butter  for  the  amount^  Mr  Baird 
produced  a  12s.  6d.  bill  stamp  duly  signed  by  these 
gentlemen,  and  the  bill  was  accordingly  filled  up  with 
the  sum  of  £932.  19*  6.,  being  the  amount  of  the  above 
debt,  with  interest  to  the  date. 

Mr  Butter  averred,  that  after  the  blank  stamp  was 
received,  Mr  Bayley  "  made  the  bill,  which  is  holo- 
graph of  him,  in  the  form  in  which  it  now  appears. 
Mr  Bayley  was,  in  1833,  and  still  is  the  agent  of  the 
pursuer  as  well  as  of  Mr  Baird.  He  has  had  the  entire 
management  of  the  affairs  of  both  of  these  gentlemen. 
Mr  Bayley  not  only  knew  that  the  defender  was  merely 
a  cautioner  for  Mr  Baird,  but  also  that  his  name  was 
adhibited  to  the  stamp  only  as  a  temporary  accommo- 
dation, and  not  as  a  voucher  of  debt  which  was  to  sub- 
sist beyond  two  or  three  months ;  and  hence,  in  writing 
out  and  dating  the  bill  <<  Edinburgh,  31st  July  1833^" 
Mr  Bayley  made  it  payable  at  the  following  term  of 
Martinmas,  or  three  months  and  a  few  days  after  date, 
when  it  was  to  be  taken  out  of  the  circle."  Mr  Butter 
also  averred,  that  <*  when  the  bill  fell  due  at  Martinmas 
1833,  it  was  not  noted  or  protested  by  the  pursuer  or 
his  agent,  nor  was  any  intimation  made  to  the  defen- 
der that  it  had  not  been  retired  by  Mr  Baird,  while,  if 
Mr  Bayley  or  the  pursuer  had  timeously  intimated  that 
the  bill  had  not  been  retired,  the  defender  could  then, 
with  perfect  ease,  have  operated  bis  relief  against  Mr 
Baird,  whose  credit  and  circumstances  were  then,  and 
for  nearly  two  years  afterwards,  perfectly  good  and 
undoubted.  No  such  intimation  was  made  to  the  de- 
fender at  any  time  prior  to  the  month  of  February 
1837,  upwards  of  four  years  after  the  date  of  payment 
of  the  bill." 

The  pursuer  pleaded — 1.  The  defender  is  resting- 
owing  to  the  pursuer  the  sum  sued  for  in  virtue  of  the 
bill  libelled  on.  2.  The  defender  cannot  be  exempted 
from  paying  that  debt  on  the  pretence  that  he  received 
no  value  for  joining  Mr  Baird  in  the  acceptance,  in 
respect  not  only  that  there  is  no  evidence  of  the  truth 
of  that  allegation,  but  that,  as  the  pursuer  received  the 
bill  from  Mr  Baird  for  full  value,  the  allegation  is  irre- 
levant. 3.  The  defender  cannot  be  exempted  from 
paying  the  debt,  on  the  pretence  that  he  did  not  receive 
notice  of  the  non-retirement  of  the  bill  by  his  co-ac- 
ceptor, in  respect  that  it  was  the  defender's  duty,  as 
an  acceptor  of  the  bill,  to  make  inquiry  as  to  its  retire- 
ment if  he  wished  for  any  such  information,  and  that 
the  pursuer  was  not  bound  to  give  any  such  notice. 

The  ^ti&ndei  pleaded — 1.  As  the  pursuer  gave  no 
value  for  the  bill  libelled  on,  he  has  no  title  to  insist 
in  the  present  action  of  pa3'ment.  2.  Even  if  the  pur- 
suer did  give  value  in  any  form  for  the  bill,  as  Mr 
Bayley,  who  acted  as  his  agent  and  manager  of  the 
whole  business,  as  well  as  the  agent  and  manager  of 
Mr  Baird,  knew  perfectly  that  the  defender  was  not 
truly  debtor  in  the  bill  to  any  extent,  but  had  interposed 
his  name  as  Mr  Baird's  cautioner  merely,  it  was  in- 
cumbent on  the  pursuer,  or  on  Mr  Bayley  who  had 
been  intrusted  with  the  management  as  aforesaid,  to 
have  intimated  the  dishonour  of  the  bill  when  it  fell 
due  to  the  defender,  and  to  have  noted  and  protested 
it,  whereby  the  defender  would  not  only  have  been 
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timeously  informed  of  Mr  Baird's  fulare  to  pay,  but 
might  have  operated  his  relief  against  that  genUeman 
or  his  estate ;  and  because  of  the  failure  to  intimate 
the  non-payment  and  dishonour  of  the  bill  by  the  pro- 
per debtor,  the  pursuer  has  lost  all  right  of  recourse 
against  ihe  defender.  3.  If  the  pursuer  ever  did  give 
any  value  for  the  bill,  he  did  not  do  so  at  the  date 
ivhich  it  bears,  nor  until  after  Mr  Baird's  affairs  became 
embarrassed,  and  then  only  by  some  arrangement  with 
Mr  Bayley,  in  whose  bands  the  document  all  along  lay, 
when  he  was  perfectly  aware  that  the  defender  was  a 
party  to  it  merely  as  a  cautioner  for  his  brother-in-law 
Mr  Baird.  And  therefore,  in  the  knowledge  of  that 
fact,  and  after  Mr  Baird's  bankruptcy,  at  least  after 
his  affairs  had  become  embarrassed  and  been  put  under 
trust,  the  pursuer  and  Mr  Bayley  were  not  entitled  to 
negotiate  any  transaction  in  relation  to  this  bill,  or  then 
to  endeavour  to  fasten,  by  means  of  it,  an  obligation 
of  debt  against  the  defender,  whose  right  of  relief 
against  Mr  Baird  had  then  been  rendered  useless. 
Lastly^  The  defender  is  not  resting*owing  the  amount 
of  the  bill  libelled  on,  and  therefore,  and  on  the  other 
grounds  stated,  he  is  entitled  to  absolvitor  from  the 
conclusions  of  the  summons,  with  expenses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  December  16,  1840 The  Lord  Ordinftry  having  heRrd 

eounsel  on  the  doted  record,  and  thereafter  considered  the  whole 
process, — before  answer,  appoints  the  pursuer  and  defenders,  and 
also  the  pursuer's  agent  who  6lled  up  the  bill  libelled  on,  to  ap- 
pear before  the  LonI  Ordinary  on  the  day  of  to 
he  judicially  examined  upon  the  circumstances,  in  so  far  as 
consistent  with  their  knowledge  respectively,  which  took  place 
when  the  said  bill  was  subscribed,  delivered,  filled  up,  and  re- 
tained by  the  pursuer's  agent  from  its  date  till  the  raising  of 
the  present  action  ;  the  parties  to  bring  with  them  all  letters,  or 
copies  of  letters,  written  by  or  to  any  of  them  respecting  the  said 
bill  prior  to  the  date  of  the  action. 

"  Note, — The  defender  moved  for  a  proof  at  large,  but  the 
Lord  Ordinary  hardly  thinks  that  there  are  any  allegations  on 
record  to  justify  that  course.  On  the  other  band,  the  judicial 
examinations  may  afford  the  Judge  an  opportunity  of  ascertain- 
ing the  predse  state  of  the  facts  more  fully  than  the  record  yet 
discloses. 

"  He  conceives  that  the  very  unusual  nature  of  the  transac- 
tion, according  to  the  statement  of  both  parties,  entitles  the 
Court  to  order  the  judidal  examination  now  proposed.  In  this 
case  a  hill  for  a  large  sum  was  signed  in  hUank  by  the  defender 
Mr  Butter ;  it  was  delivered  to  Mr  Baird,  and  filled  up  by  the 
pursuer's  agent ;  and  these  proceedings  apparently  took  plactf 
remotu  arbiiriB,  The  case  thus  admits  of  no  proof,  except  what 
may  be  obtained  from  the  parties  themselves,  and  the  pursuer's 
agent ;  but  as  it  appears  in  every  view  to  be  one  of  novelty  and 
difficulty  in  point  of  law,  it  is  desirable  that  the  whole  facts 
should  be  sifted  and  ascertained  in  the  most  authentic  and 
iatisfactory  form,  before  any  decision  on  the  merits  is  pro- 
nounced." 

Mr  Lyon  reclaimed,  and  the  interlocutor,  in  so  far 
as  it  appointed  him  to  be  judicially  examined,  was 
altered ;  but  no  reclaiming  note  having  been  presented 
against  the  examination  of  his  agent,  Mr  Bayley  ap- 
peared before  the  Lord  Ordinary,  and  being  judicially 
examined,  declared  as  follows : 

'*  That  in  the  years  1832  and  1833,  the  copartnery  of  Mac 
ritcbie,  Baylev  and  Henderson,  of  which  the  dedarant  was  a 
partner,  was  tbe  law-agents  of  the  pursuer  Mr  Lyon :  Tbat  the 
said  copartnery  did  no  law-business  for  tbe  defender  Mr  Butter: 
Tbat  the  dedarant  is  also  the  brother-in-law  of  tbe  defender 
Mr  Thomas  Elder  Baird ;  and  the  bill  libelled  on,  bearing  date 


81st  July  1833,  for  £932.  19.  6.,  being  shown  to  tbe  dechirant, 
he  was  requested  to  state  tbe  drcumstances  under  which  the 
laid  bill  was  filled  up  by  tbe  dedarant.  Declares,  Tbat  in  the 
spring  or  summer  of  1833,  Mr  Baird  stood  hound  to  the  pursuer 
Mr  Lyon  for  £800,  with  a  certain  amount  of  interest  thereon, 
for  which  he  and  James  Leake,  one  of  bis  tenants,  bad  given 
their  bill  in  favour  of  the  pursuer,  which  was  held  by  the  de- 
clarant as  agent  for  the  latter ;  and  the  declarant  told  Mr  Baird 
that  it  would  be  necessary  to  provide  funds  for  retiring  that 
bill,  which  was  then  paat  due :  That  Mr  Baird  then  asked  the 
declarant  whether  he  could  procnre  a  loan  of  £1000,  or  there- 
by, to  pay  the  said  bill,  and  certain  other  claims  then  due  by 
him  on  bis  (Mr  Baird's)  and  Mr  Butter's  joint  security:  That 
tbe  dedarant  said  be  thought  it  very  likely  that  he  could  pro- 
cure the  money :  That  some  time  afterwards,  and  as  tbe  de- 
clarant believes  on  3Ist  July  1633,  tbe  day  on  which  the  bill 
bears  date,  Mr  Baird  brought  to  him  the  said  bill  stamp  with 
tbe  name  of  Mr  Butter  upon  it:  Tbat  the  declarant  is  not 
sure  if  Mr  Baird's  name  ¥ras  then  subscribed  thereon,  but 
if  it  was  not,  it  was  subscribed  on  that  day  when  the  bill 
was  filled  up :  Tbat  tbe  hill  stamp  was  not  otherwise  filled 
up  when  first  brought  to  the  dedarant :  That  the  dedarant  filled 
it  up  with  his  own  band,  as  it  now  appears,  addressing  it  to  Mr 
Butter  and  Mr  Baird  as  joint  acceptors,  and  making  it  payable 
at  tbe  Bank  of  Scotland's  office,  Bdinburgh,  against  Martinmas 
then  next :  Tbat  tbe  porsuer,  Mr  Lyon,  was  not  then  present ; 
and  though  the  declarant  always  intended  that  the  porsuer,  Mr 
Lyon,  should  subscribe  the  bill  as  drawer,  he  does  not  recollect 
at  what  precise  time  he  signed  it,  nor  whether  he  did  so  before 
Mr  Baird's  bankruptcy :  That  the  declarant's  impression  is,  that 
Mr  Lyon  was  in  England  at  the  date  of  tbe  bill,  and  that  he 
subscribed  it  at  one  of  his  visits  afterwards  to  Edinburgh,  aa  he 
at  tbat  time  generally  resided  In  Scotland :  That  the  declarant 
is  certain  that  Mr  Baird  was  present  when  the  bill  was  filled  up, 
as  before  mentioned,  but  Mr  Butter  yras  not  present.  Dedares, 
That  Mr  Baird  made  no  explanation  to  the  dedarant  at  the  time 
he  gfive  him  the  said  stamp,  as  to  the  drcumstances  under  which 
Mr  Butter  had  put  his  name  on  the  said  stamp :  That  Mr  Baird 
did  not  inform  the  dedarant  that  Mr  Butter  was  his  debtor  in 
the  amount  of  the  sum  for  which  the  bill  was  filled  up.  De- 
dares.  That  tbe  amount  of  the  bill,  when  completed,  was  applied 
in  paying  debts  of  Mr  Baird,  as  set  forth  in  artides  2  and  6  of 
the  pursuer's  condescendence.  Declares,  That  the  declarant 
made  no  communication  to  the  defender,  Mr  Butter,  of  the 
amount  for  which  the  said  bill  was  drawn,  or  of  the  time  when^ 
and  the  place  where,  tbe  bill  was  filled  up  as  payable.  De- 
dares,  Tbat  the  declarant  intended  at  the  time,  that  the  loan 
ibottld  be  a  permanent  loan,  to  be  given  the  debtors  for  itfme 
years.  Declares,  That  he  gave  no  notice  to,  and  made  no  d»» 
mand  on,  Mr  Butter  or  Mr  Baird  when  tbe  bill  fell  due  at 
Martinmas  1833 :  That  tbe  declarant's  copartnery  were  at  that 
time  the  law-agents  of  Mr  Baird.  Dedares,  That  neither  the 
declarant  nor  bis  copartnery  made  any  claim  on  Mr  Butter  ov 
Mr  Baird,  at  Whitsunday  or  Martinmas  1834,  for  the  interest 
on  the  said  bill :  Tbat  it  was  understood  between  Mr  Baird 
and  tbe  declarant,  at  the  time  of  the  loan,  that  if  the  interest 
was  paid  once  a-year,  it  would  be  suffident ;  and  by  tbe  term  of 
Martinmas  1834,  Mr  Baird  was  on  the  eve  of  executing  bis 
trust-deed.  Declares,  Tbat  in  making  up  a  state  of  Mr  Baird's 
affairs  relative  to  bis  trust,  along  with  Mr  Baird,  the  declarant 
was  led  to  understand  that  Mr  Baird  was  to  take  this  debt  oa 
himself;  at  least  the  declarant,  on  making  inquiry  at  Mr  Baird 
as  to  this  debt,  was  led  to  belicfe  that  he  was  then  to  indude 
it  among  the  debts  due  by  himself,  though  be  also  led  the  de- 
clarant to  believe  that  there  were  unsettled  accounts  between 
him  and  Mr  Butter :  That  when  Mr  Baird  and  tbe  dedarant 
were  making  up  the  said  state,  the  dedarant's  impreseion  was, 
that  there  wonld  be  a  considerable  reversion  remaining  to  Mr 
Baird  and  his  father,  who  bad  joined  in  the  same  treat,  after 
liquidating  the  whole  debts  of  the  trusters ;  and  it  was  under 
tbat  impression  tbat  the  declarant  delayed  making  any  demand 
on  tbe  defender  Mr  Butter :  That  Mr  Baird  reqnestcKl  the  de- 
darant to  make  no  demand  till  be  (Mr  Baird)  should  see  Mr 
Butter;  ain)  accordingly  the  declarant,  without  giving  any  pro- 
mise to  Mr  Baird,  postponed  making  any  daim  on  Mr  Butter  : 
That  tbe  declarant  is  quite  Mtisfied  that  the  piirMier»  Mr  Lyon^ 
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Bade  DO  intioBation  to,  or  claim  upon  the  defender,  Mr  Batter, 
respecting  this  hill ;  but  the  declarant  had  frequent  conversa- 
tiocs  with  the  pursuer  on  the  subject.  Interrogated,  at  what 
time  the  declarant  first  made  a  claim  on  the  defender,  Mr  Butter, 
or  his  agent,  for  payment  of  the  said  bill,  or  informed  him  of 
the  amount  and  terms  in  which  it  had  been  filled  up?  Declares, 
and  answers.  That  he  made  no  communication  to  the  defender 
respecting  the  bill  till  recently  before  the  letter  written  by  the 
dc^rant  or  one  of  his  partners,  on  4tb  February  1837,  to  Mr 
Butter's  agent :  That  at  a  personal  interview  between  the  de- 
clarant and  the  latter,  the  declarant  informed  him  of  the  amount 
of  the  bill,  and  the  term  when  the  same  was  payable :  That  by 
this  time  the  declarant  anticipated  that  there  would  be  a  con- 
siderable deficiency  in  Mr  Baird*s  funds.  Interrogated,  on  the 
suggestion  of  Mr  Butter's  counsel.  Whether  any  interest  was 
erer  paid  or  placed  to  Mr  Lyon's  credit  in  reference  to  the  said 
hill  ?  Declares,  That  there  was  not :  That  the  declarant  rendered 
states  to  the  parsuer,  Mr  Lyon,  of  bis  accounts  periodically,  and 
these  states  showed  that  no  interest  had  been  paid  by  either  of 
the  obligants  on  the  bill  libelled  on." 

The  Lord  Ordinary  pronounced  the  following  inter- 
loevtor: 

'*  IZik  Jmty  1841 The  Lord  Ordinary  baring  heard  counsel 

on  the  record,  and  thereafter  examined  judicially  Mr  Isaac  Bay- 
ley,  agent  for  the  pursuer,  and  resumed  consideration  of  the 
whole  process,  with  his  declaration.  Finds  it  established  by  the 
admissions  or  statements  not  denied  upon  record,  as  well  aa 
by  the  said  judicial  declaration,  that  the  amount  of  the  bill 
libelled  on  Was,  prior  to  the  date  thereof  owing  to  the  pursuer 
by  lir  Thomas  Elder  Baird  as  primeipal  debtor,  and  that  the 
pursuer  had  not  previously  any  claim  against  the  defender  Mr 
Butter :  ^do.  Finds,  that  in  July  1833,  the  pursuer  having  pre- 
viously urged  the  principal  debtor,  Mr  Baird,  either  for  payment 
or  security  for  the  said  debt,  Mr  Baird  brought  to  the  pursuer's 
agent,  Mr  Bay  ley,  a  bill  stamp,  with  the  names  of  the  defender 
and  Mr  Baird  subscribed  thereon,  and  that  otherwise  the  paper 
on  which  the  said  stamp  was  impressed  was  entirely  6bnA:  3^, 
Finds  it  neither  alleged,  nor  offered  to  be  proved  by  the  pursuer, 
that  the  defender,  Mr  Butter,  was  indebted  to  Mr  Baird  in  the 
amount  of  the  said  bill ;  or  otherwise,  that  Mr  Baird  made  any 
representation  to  that  effect  to  the  pursuer  or  his  agent :  4<o, 
Finds  that  the  said  blank  stamp  was  filled  up  by  Mr  Bayley,  the 
pursuer's  agent,  on  or  about  the  31st  July  1833,  aa  a  bill  in- 
tended  to  be  subscribed  b^  the  pursuer  as  drawtr,  and  making 
Messrs  Baird  and  Butter  joint  acceptors  for  £932.  19.  6.,  pay- 
able at  the  Bank  of  Scotland's  office  in  Edinburgh  at  Martio- 
■las  1833;  and  the  bill  accordingly  was  afterwards  subscribed 
by  the  pursuer  aa  drawer :  5to,  Finds  that  the  said  bill  was 
so  filled  up  by  the  pursuer's  agent,  outwith  the  presence  of  the 
defender  Mr  Butter ;  and  that  he  sent  no  notice  to  the  defender 
•f  the  drawer's  name,  ttrai  filled  up,  or  of  the  timt  and  place 
where  the  hill  was  payable :  6<o,  Finds,  that  when  the  said  bill 
Cell  due  at  Martinmas  1833,  it  was  not  presented  at  the  place 
of  payment,  or  to  either  acceptors,  and  it  was  not  paid  or  pro- 
Tided  for  by  the  principal  debtor,  while  it  is  not  alleged  that 
that  party  was  at  that  time,  or  for  nearly  a  year  afterwards, 
insolvent  or  in  bad  credit :  7ino,  That  when  the  said  bill  fell 
due  as  aforesaid,  it  was  not  protested  for  non-payment,  and  no 
notice  waa  given  by  the  pursuer  to  the  defender,  in  any  shape, 
that  soeh  a  bill  was  in  existence  and  held  by  the  pursuer,  and 
lying  over  unpaid ;  but  that  on  the  contrary,  such  notice  appears 
to  have  beeo  withheld  or  delayed  at  the  request  of  Mr  Baird, 
the  pcindpal  debtor :  Laahf,  Finds  that  the  first  notice  given 
to  the  defender  Butter,  by  the  pursuer  or  his  agents,  of  the 
daie^  maoimCy  and  mom'jtaifment  of  the  bill  libelled  on  by  the 
prindpel  debtor,  waa  on  a  certain  dav  in  the  end  of  January  or 
beginning  of  February  1837,  being  three  years  and  a-half  after 
the  daCe  of  the  bill,  and  more  than  three  ifeare  and  two  motUhe 
after  the  term  of  payment,  and  that,  prior  to  that  time,  the 
prioeipel  di^or  had  become  irretrievably  hakkrupt :   Finds, 
nnder  tbcae  special  dreumstances,  that  the  pursuer  is  not  now 
entitled  to  leeoTer  the  amonnt  of  the  bill  libelled  on  from  the 
defondar,  Mr  Bnttar :  Therefore,  sustains  the  defences,  and  as* 
Boihdea  htm  frem  the  eetioD :  Finds  no  ezpenief  doe  to  either 
partj,  end  deeann. 
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Note The  Lord  Ordinary  has  found  that  the  pursuer  U 

not  now  entitled  to  recover  payment  of  the  large  balance  li- 
belled on  from  Mr  Butter,  the  only  defender  for  whom  ap- 
pearance is  made,  from  a  strong  conviction  that  the  claim 
against  him  cannot  be  maintained  on  those  principles  of  law 
and  of  essential  justice  which  ought  to  receive  effect  under  the 
singular  combination  of  circumstances  in  which  it  is  now 
brought  forward.  At  the  same  time,  the  Lord  Ordinary  is 
sensible  that  the  case  may  be  viewed  by  many  Judges  as  one 
of  great  difficulty,  from  the  weight  of  certain  precedents  in  the 
law  of  bills  in  England,  which  at  first  sight  may  appear  ad- 
verse to  the  defender's  plea.  As  bills  are  jaris  ffemUum,  these 
authorities  deserve  great  consideration  in  every  question  of  this 
sort.  But  while  it  is  doubtful  whether  the  precedents  re- 
ferred to  can  be  adopted  in  Scotland,  from  the  peculiar  rules  of 
onr  law  as  to  the  duties  and  rights  of  creditor  and  cautioner,  it 
is  thought  that  no  preceding  case  on  record  is  sufficient  to  sup- 
port the  claim  of  the  pursuer,  either  in  England  or  Scotland, 
under  the  specialties  which  here  occur. 

"  It  is  a  trite  point  in  law,  that  an  innocent  third  party,  who 
onerously  acquires  a  bill  brought  to  him  filled  up  and  com- 
plete, cannot  be  met  by  any  plea  founded  on  the  wrong  or  mis- 
demeanour of  another  party  who  may  have  filled  up  a  blank 
stamp  in  peculiar  terms  not  known  to  the  subscriber,  and  with- 
out the  knowledge  or  privity  of  the  indorsee.     But  the  present 
is  not  a  case  of  that  description,  as  the  blank  condition  of  the 
writ,  when  it  passed  out  of  Mr  Butter's  hands,  was  visible  to 
the  pursuer  or  his  agent  (who  acted  throughout  for  his  behoof) 
as  \iey  fitted  it  up,  and  placed  the  pursuer  himself  in  the  posi- 
tion of  drawer.     In  the  next  place,  though  it  has  been  long  es- 
tablished in  law,  that  notice  of  non-payment  need  not  be  given 
to  an  acceptor;  and  it  is  farther  provided  by  the  Act  1st  and 
2d  Geo.  IT.  cap.  78  (which  a  late  author,  on  probable  grounds^ 
treats  as  applicable  to  Scotland,  Thomson  on  Bills,  p.  427), 
that  the  holder  of  a  bill,  made  payable  at  a  certain  place,  is  noi 
bound  to  present  it  there,  unless  it  be  made  a  condition  of  the 
acceptance  that  the  bill  be  payable  there,  and  not  otherwise. 
Tet  it  seems  necessary,  in  order  to  bring  any  case  within  these 
rules,  that  the  acceptor  should  be  informed,  or  have  the  means 
of  knowing,  in  some  way,  the  amount  of  the  bill,  and  when  and 
where  it  has  been  made  payable,  as  his  obligation  to  provide 
for  it  rests  on  the  assumption  that  these  facts  are  well  known 
to  all  acceptors.     The  rules  of  law,  now  referred  to,  therefore 
must,  in  reason  and  justice,  be  reversed,  when  a  party,  who 
has  taken  delivery  of  a  blank  stamp,  and  placed  himself  iri  the 
position  of  the  drawer  thereof,  is  necessarily  aware  of  the  igno- 
rance of  the  party  whom  he  has  made  acceptor,  of  all  the  dr- 
eumstances necessary  for  his  discharge  or  relief  from  the  obli- 
gation when  doe,  and  nevertheless  does  not  inform,  but  rather 
withhoide  all  communication  of  them  to  the  acceptor.     Hence, 
nnder  the  very  peculiar  dreumstances  of  this  case,  it  is  difficult 
to  renst  the  plea,  which  obviously  arises  to  the  defender,  Mr 
Butter,  that  when  the  pursuer  or  his  agent  took  possession 
of  the  blank  writ,  and  filled  it  up  with  an  obligation  by  the  de? 
fender  in  &vour  of  the  pursuer  for  the  large  sum  which  it  now 
bears,  they  were  bound,  either  then  or  when  the  bill  fell  due» 
to  give  the  pursuer  that  information  which  was  absolutely  ne- 
cessary to  enable  him  to  provide  for  the  bill,  and  to  take  proper 
measures  for  his  own  relief;  or  otherwise,  they  were  bound  to 
take  steps  at  their  own  instance  to  compel  the  principal  debtor 
to  discharge  the  obligation  when  it  fell  due. 

"  In  giving  effect  to  this  principle,  under  the  specialtiea 
which  here  occur,  it  is  not  supposed  that  the  security  of  the 
public  in  bills  which  have  been  put  into  drculation  in  the  ordi- 
nary course  of  trade,  will  be  in  the  least  degree  relaxed  or  put 
to  hazard.  The  present  deciuon  is  inapplicable  to  the  case  of 
bills  at  first  signed  blank,  and  delivered  in  a  completed  sUte  to 
onerous  indorsees.  But  when  documents  come  into  the  hands 
of  third  parties  visibly  as  blank  write,  and  when  they  fill  them 
up  and  take  benefit  from  them,  it  would  be  too  much  to  hold 
that  they  are  absolved  from  all  duty  towards  the  over-confiding 
subscribers,  and  are  entitled  to  keep  them  ignorant,  for  an  in- 
definite time,  of  the  nature  and  terms  of  the  contract  which  baa 
been  superinduced  on  their  subscription.  This  would  ha  vir- 
tually finding,  that,  in  proportion  as  a  party  was  unprotected* 
and  had  reposed  exuberant  confidence  in  his  neighbour,  parties 
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cognisant  of  the  trust,  and  profiting  by  it,  could  expose  tbe  o1>- 
ligant  to  great  additional  hazard,  by  withholding  from  them  that 
information  absolutely  necessary  to  enable  them  to  secure  their 
relief.  Such  a  plea  would  be  repugnant  to  the  first  principles 
of  law  and  equity. 

"  Farther,  the  specialties  of  the  present  case  would,  on  tbe 
principles  of  the  common  law  of  Scotland,  afford  another  plea 
to  the  defender,  Mr  Butter,  entitled  to  great  weight  in  equity. 
It  seems  quite  incontestable,  upon  the  state  of  the  facts  ex- 
plained by  Mr  Bayley  in  his  judicial  declaration,  and  indeed 
admitted  on  record,  that  Mr  Butter  was  a  mere  cautioner  to  the 
pursuer.  This  seems  to  be  indisputable,  as  the  pursuer  admits 
that,  before  be  got  delivery  of  the  blank  bill,  be  had  no  claim 
on  Mr  Butter, — his  original  debt  having  been  composed  entire- 
ly  of  advances  to  Mr  Baird,  The  pursuer,  therefore,  was  pe- 
culiarly called  on,  when  he  filled  up  the  blank  bill,  to  give  the 
surety  such  information  as  was  necessary  to  enable  him  to  ope- 
rate bis  relief  when  the  bill  fell  due,  or,  at  all  events,  to  do 
himself  what  was  necessary  for  protection  of  the  surety.  In- 
stead of  that,  Mr  Bayley  declares  that,  even  when  Mr  Baird 
was  so  far  embarrassed  as  to  be  obliged  to  grant  a  trust  for  be- 
hoof of  his  creditors,  Mr  Baird  *  requested  the  declarant  to 
make  no  demand  till  he  (Mr  Baird)  should  see  Mr  Butter,  and, 
accordingly,  the  declarant,  without  giving  any  promise  to  Mr 
Baird,  postponed  making  any  claim  on  Mr  Butter,'  It  is  ap- 
prehended, that  when  the  party  who  has  filled  up  a  blank 
stamp  with  a  date,  sum,  and  place  of  payment,  wholly  unknown 
to  the  aubscribing  cautioner,  and  has  omitted  to  apprise  that 
party,  even  on  tbe  embarrassment  of  the  principal  debtor,  of  the 
nature  and  particulars  of  the  obligation,  be  is  barred,  on  all  the 
principles  of  law  uniformly  recognised  in  Scotland  betiveen  cre- 
ditor and  cautioner,  from  afterwards  maintaining  any  claim 
against  the  cautioner. 

*'  But  the  Lord  Ordinary  hesitates  to  proceed  on  that  ground 
exclusively,  keeping  in  view  certain  precedents  in  the  law  of 
England,  which,  if  fairly  applicable  to  Scots  bills,  would  be 
decisive  against  the  plea.  It  appears  that  of  late  the  question 
has  been  repeatedly  mooted  in  England,  whether  the  bolder  of 
a  bill  giving  time  to  the  drawer,  when  be  is  the  principal 
debtor,  liberates  the  acceptor,  known  to  the  holder  to  be  a  mere 
aurety  f  This  seems  to  have  been  a  queestio  vexata  in  English 
practice  for  the  last  thirty  years;  and  the  fluctuations  in  the 
opinions  of  the  different  Courts  on  tbe  point,  is  well  exhibited 
by  Mr  Thomson  in  his  last  edition,  pp.  365-66.  Tbe  decisions 
in  all  the  cases  referred  to,  however,  manifestly  proceeded  on 
the  assumption  that  tbe  cautioner-acceptors,  charged  for  the 
bills,  always  knew  at  least  the  sum,  date,  and  place  of  payment, 
of  tbe  bills  sued  for,  and  with  such  knowledge  allowed  them 
to  lie  over.  But  the  plea  of  Mr  Butter,  in  tbe  present  in- 
stance, is  of  a  different  and  more  cogent  nature,  when  be 
pleads  that  the  holder  who  filled  up  the  blank  bill  gave  him  no 
information,  till  after  the  principal  debtor's  bankruptcy,  either 
that  he  bad  drawn  such  a  bill,  or  that  it  was  left  unpaid  at  ma- 
turity. 

'*  It  is  obvious,  however,  that  the  present  case  is  not  that  of 
a  principal  debtor  who  has  drawn  a  bill  accepted  by  tbe  cau- 
tioner for  his  accommodation.  The  drawer  here  was  himself 
the  creditor,  and  the  principal  debtor  and  the  cautioner  were 
mnde  joint  acceptors.  In  such  a  case,  some  doubt  appears  to 
have  been  entertained  at  one  period  in  England,  whether  the 
drawer  could  give  time  to  the  one  acceptor,  who  is  principal 
debtor,  without  the  consent  of  the  other  joint  obligant,  who'  is 
a  mere  surety.  But  certainly  the  law  seems  now  to  be  settled 
by  a  late  case  (Price  against  Edmonds,  10  B.  and  Cr.,  67S), 
and  other  authorities,  that  the  giving  time  by  a  drawer  in  Eng- 
land to  a  joint  acceptor  who  is  principal  debtor,  does  not  libe- 
rate tbe  other  obligants.  As  these  judgments,  however,  in  a 
great  measure  proceed  on  the  presumption  that  the  obligant 
knew  wken  and  where  his  obligation  was  payable,  and  wilfully 
omitted  to  provide  for  it,  the  ground  of  decision  is  inapplicable 
to  a  question  where  the  surety,  though  in  form  a  principal,  got 
no  information  whatever  on  these  points  from  the  creditor  who 
filled  up  the  bill. 

'*  Besides,  with  reference  to  all  of  the  English  eases  on  the 
point  last  noticed,  the  Lord  Ordinary  must  be  permitted  to  ex- 
pr«.«p  (rri>«f  dniiKt  whether  they  do  not  proceed  on  technical    I 


grounds  peculiar  to  the  English  law,  and  in  a  great  measure 
inapplicable  to  our  practice.  For  example,  it  seems  to  be  laid 
down  in  England,  that  a  creditor  holding  a  variety  of  parties 
bound  to  him  as  principal  debtors  on  the  face  of  the  instrument, 
is  entitled  to  treat  them  all  as  principals,  and  to  act  without  re- 
ference to  the  peculiar  interests  and  pleas  competent  to  tbe 
obligants  who  are  cautioners.  But  that  clearly  is  not  tbe  law 
of  Scotland.  When  a  party  bound  ex  figura  as  a  prindpal  is 
truly  a  cautioner,  within  the  knowledge  of  tke  creditor,  tbe  cre- 
ditor can  do  nothing  to  injure  or  put  to  hazard  the  right  of  the 
cautioner.  He  loses  his  recourse  if  he  gives  time  to  the  prin- 
cipal debtor,  as  exemplified  in  the  cases  of  Stirling  against 
Forrester  (1  Shaw,  Appeal  Cases,  p.  37),  and  Hume  against 
Youngson,  in  1830  (8  Shaw,  p.  295),  and  cases  there  cited; 
and  generally,  the  long-establisbed  rule  of  tbe  Soots  law  is  laid 
down  by  Erskine,  when  he  states:  *  The  cautionary  obligation 
ceaseth  if  the  creditor  shall  do  any  act  which  hath  a  tendency 
even  to  weaken  the  cautioners  right  of  relief* — Erskine,  B.  III. 
t.  3,  §  66. 

*'  There  appears,  however,  to  be  other  very  essential  dis- 
tinctions between  the  rights  of  Scots  and  English  sureties, 
which  materially  affc'Ct  tbe  present  question.  Thus,  it  is  laid 
down  in  the  law  of  England,  that  the  obligation  of  a  party  to 
relieve  a  surety,  who  had  accepted  a  bill  for  his  behoof,  does 
iK)r  arise  till  he  has  actually  paid  the  bill  (see  Thomson  on 
Bills,  p.  367) ;  while  in  Scotland,  unquestionably,  an  action 
of  relief  is  competent  to  the  surety  at  any  period  after  be  has 
become  bound,  whether  be  has  retired  the  bill  or  not.  In  like 
manner,  it  seems  quite  settled  in  the  law  of  England,  that  joint 
obligants  in  bills  and  bonds  have  no  summary  relief  against  the 
principal  debtor,  even  when  they  have  paid  up  the  debt,  but 
must  proceed  by  a  separate  suit.  But  tbe  law  of  Scotland  has 
stood  differently  from  a  very  early  period ;  and  a  surety,  though 
bound  as  a  joint  obligant,  when  compelled  to  pay  a  bond  or 
bill,  may  demand  an  assignation  or  indorsation  from  tbe  credi- 
tor to  enable  him,  by  summary  diligence,  to  enforce  instant 
payment  under  the  original  obligation  from  the  principal  debtor. 
_See  1  Bell,  p.  348;  Thomson's  Treatise  on  Bills,  pp.  580, 
581,  and  cases  there  referred  to.  In  particular,  the  case  of 
Erskine  against  Manderston  (Fac.  Coll.,  14th  January  1780; 
Diet.  p.  1*386,)  deserves  attention,  as,  in  that  instance,  one  of 
two  joint  acceptors  of  a  bill  was  found  entitled  to  an  assigna- 
tion, for  the  very  purpose  of  enabling  him  to  do  summary  dili- 
gence against  his  co-obligant.  Tbe  pursuer,  however,  obvious- 
ly put  it  out  of  the  power  of  Mr  Butter  to  avail  himself  of  these 
remedies  competent  to  a  cautioner  by  our  law,  when  they  coold 
be  effectual  for  his  relief. 

"  This  peculiarity  in  our  practice,  whereby  sureties,  orasng- 
nees  for  their  behoof,  have  power,  by  summary  diligence,  to 
operate  their  relief  against  the  principal  debtor,  renders  it  more 
peculiarly  incumbent  on  any  creditor  in  Scotland,  who  has 
converted  a  skeleton  bill  to  his  own  use,  to  apprise  every  known 
surety,  at  least,  without  any  unnecessary  delay,  of  the  position 
in  which  he  has  been  made  to  stand  by  tbe  filling  up  of  tbe  bill, 
so  as  the  cautioner  may  be  enabled  to  take  all  necessary  mea- 
sures in  due  time  for  his  own  relief.  On  these  views  tbe  Lord 
Ordinary  has  held  that  the  defender  is  entitled  to  be  assoilzied 
from  this  action." 

At  advising, 

Lord  Gillies, — I  fear  tbe  interlocutor  of  the  Lord  Ordinary 
must  be  altered.  When  a  parry  subscribes  a  blank  bill,  be  ia, 
or  ought  to  be  aware  that  he  is  considered  as  an  acceptor,  and 
subjects  himself  to  all  the  liabilities  of  an  acceptor.  Tbe  only 
question  here  is,  was  Butter  an  acceptor?  Aye  or  uo?  If  an  ae- 
ceptor,  he  may  still  show  that  the  acceptance  w«s  obtained  by 
fraud,  and  escape  from  the  obligation  which  it  yrould  otberwiae 
impose  upon  him ;  for  I  do  not  see  that  finaud  might  not  be 
pleaded  in  a  case  of  this  kind,  as  in  any  other  case.  But  if  the 
acceptance  was  given  without  fraud,  then  Butter,  as  the  accep- 
tor, is  truly  the  debtor  in  the  bill,  and  has  incurred  all  the  lia- 
bilities, and  subjected  himself  to  all  tbe  exceptions  which  attach 
to  him  as  the  debtor.  How  then  stands  the  case  ?  Baird  is  in- 
debted to  Lyon,  and  not  finding  it  convenient  to  pay,  offers  seen* 
rity.  For  this  purpose  he  applies  to  Butter.  I  don't  know  what 
he  said,  and  it  is  of  uo  consequence;  for  what  he  said  cannot  affect 
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Lyon.  The  molt  is,  tbtt  lie  retumt  with  a  blank  bill  signed  by 
Butter,  and  without  explanation  delivers  it  to  Mr  Bay  ley,  who 
happens  to  be  both  his  own  agent  and  Lyon's  too.  Say  he  had 
given  it  to  Lyon  himself, — what  then  ?  Lyon  would  hare  been 
entitled  to  make  the  best  use  of  it  be  could,  and  for  that  pur- 
pose to  make  Butter  the  acceptor.  If  this  was  bis  right,  the  agent 
did  nothing  more  than  his  duty  in  securing  it  for  him.  There 
U  nothing  on  the  face  of  the  bill  to  give  any  indication  of  fraud, 
and  it  is  not  a  slight  indication  that  would  do ;  for  in  a  case  of 
this  kind  the  proof  must  be  pregnant.  The  fraud  must  be  clearly 
brought  home  to  the  creditor.  Holding,  then,  that  Butter  was 
fairly  made  acceptor,  he  is  not  entitled  to  plead  delay  in  the 
demand  of  payment.  This  is  fixed ;  and  fixed,  I  think,  in  ac- 
cordance with  expediency,  as  it  must  tend  to  put  gentlemen  on 
their  guard,  and  let  them  know  that  if  they  do  sign  blank  bills, 
the  consequence  is  that  they  will  be  treated  as  acceptors. 

lA)rd  Mackenzie. — I  am  of  the  same  opinion.  This  case  falls 
under  the  rule  of  law,  that  a  party  who  signs  a  blank  stamp, 
makes  himself  answerable  for  the  largest  sum  which  can  be 
drawn  for  on  that  stamp.  I  understand  that  to  be  the  law, 
without  the  qualification  that  notice  should  be  given  of  the  bill 
being  filled  op  to  the  person  who  thus  subscribes  it.  Perhaps 
an  Act  of  Parliament,  requiring.that  such  notice  should  be  given, 
would  be  a  good  one.  Biit  there  is  no  such  Act.  I  am  not 
aware  that  in  any  one  of  the  eases  in  which  such  eflTect  has  been 
given  to  blank  stamps,  any  immediate  notice  was  given  of  the 
•tuspc  being  filled  up.  Here  Mr  Butter  put  the  stamp  out  of 
his  bands  with  his  name  adhibited  to  it,  and  by  so  doing  he 
rendered  himself  liable  to  be  made  acceptor  for  any  sum  within 
the  stamp.  It  is  said  that  he  stipulated  that  his  liability  should 
only  subsist  for  a  limited  period.  If  he  had  put  that  on  the 
back  of  the  stamp,  there  would  have  been  something  in  it.  But 
no  such  thing  was  done.  So  if  it  had  been  offered  to  be 
proved  by  Lyon's  oath,  that  he  knew  of  Butter  having  stipu- 
lated for  a  limitation  of  his  obligstion,  that  would  have  made  the 
matter  different.  But  there  is  no  such  offer,  and  no  proof  to 
that  effect.  And  I  do  not  think  any  thing  has  been  elicited 
from  the  examination  of  the  party's  agent  which  can  affect  his 
claim.  I  think  that  examination  was  irregular ;  and  we  certainly 
never  intended,  when  we  refused  to  allow  the  examination  of 
the  party  himself,  that  his  agent  should  be  examined.  There  is 
no  evidence  of  fraud  in  the  case ;  and  there  being  none,  what 
is  there  ?  If  Butter  had  a  right  to  any  thing,  it  was  to  instant 
notice  of  the  bill  having  been  filled  up.  But  that,  as  I  have 
already  said,  I  think  he  was  not  entitled  to. 

Lord  FulUrtcn, — The  general  rule  is  perfectly  established. 
It  is  held,  and  I  think  justly,  that  a  party  signing  a  blank  bill 
gives  a  power  or  mandate  to  the  receiver  to  avail  himself  of  it 
in  any  form  which  the  signature  admits,  and  to  fill  it  op  to  the 
amount  carried  by  the  stamp.  This  is  fixed  beyond  question 
by  deeisions  which  are  not  at  all  affected  by  the  case  of  Drum. 
For  in  that  case  it  was  specifically  alleged  that  the  bill  was  deliver- 
ed for  a  particular  purpose,  and  that  it  was  perverted  from  that 
purpose  under  circumstances  which  made  it  very  questionable 
if  the  bolder  was  not  aware  of  the  perversion,  and  liable  for  the 
conseqoences  of  it.  Now  if,  in  the  present  case,  Baird  had 
taken  the  Irill  to  Lyon,  and  got  him,  while  cognisant  of  the  cir- 
cumstances, to  fill  up  the  bill  without  procuring  Baird's  signa- 
ture at  all,  there  might  have  been  some  ground  for  holding  that 
the  ease  of  Drum  applied.  But  nothing  of  the  kind  can  be  al- 
hsged  here.  The  bill  was  signed  as  an  accommodation,  and  it 
was  applied  as  an  accommodation.  No  doubt  it  is  said  that  the 
accommodation  was  not  intended  to  exceed  £200  or  jC300  for 
two  or  three  months;  but  we  cannot  listen  to  this.  The 
amount  intended  most  be  measured  by  the  sura  which  the  stamp 
covered.  But  it  is  said  that  Butter  did  nor  receive  notice,  and 
that  he  was  entitled  to  receive  it.  This  plea  was  expressly 
disregarded  in  the  case  of  Taylor,  and  I  think  justly ;  for  I  am 
not  able  to  see  with  Lord  Mackenzie,  that  any  advantage 
would  be  gained  by  an  Act  of  Parliament  making  notice  im- 
perative in  such  circumstances  as  the  present.  For  when  one 
iodividnal  pots  that  exuberant  confidence  in  another  which  is 
implied  in  giving  him  his  signature  to  a  blank  bill,  the  party  who 
becomes  creditor  in  the  bill,  is  entitled  to  think  that  the  indivi- 
dual who  was  accommodated  will  himself  give  due  notire  to  his 
friend.     At  all  events,- that  friend  is  bound,  in  the  exercise  of 


ordinary  prudence,  to  inquire.  The  fair  presumption  is,  that  one 
or  other  of  these  things  will  be  done,  and  that  the  creditor, 
therefore,  is  not  called  upon  to  interfere.  Stronger  cases  than 
the  present  have  occurred,  where  it  was  held  that  the  acceptor 
was  not  entitled  to  notice. 

Lord  President From  the  moment  I  read  the  note  of  the 

Lord  Ordinary,  I  was  satisfied  that  great  consideration  would 
be  necessary  before  the  judgment  could  be  adhered  to,  and  I  was 
glad  when  I  knew  that  the  cause  was  to  be  so  ably  argued 
on  both  sides.  Now,  after  the  fullest  consideration,  I  am  sa- 
tisfied with  your  Lordships  that  the  interlocutor  must  be  al- 
tered. First,  I  entirely  agree  as  to  the  general  rule,  fixed  by 
various  decisions,  that  after  a  party  has  signed  a  blank  bill,  and 
delivered  it,  he  is  responsible  for  the  full  amount  of  the  sum 
that  the  stamp  will  cover.  There  may  be  cases  of  fraud,  where 
the  acceptor  Alight  have  a  good  exception  against  the  holder  of 
the  bill ;  but  where  fraud  is  alleged,  it  must  be  distinctly  proved. 
It  cannot  be  presumed.  On  the  contrary,  in  cases  like  the  pre- 
sent, the  presumption  is,  that  the  party  who  signed  the  blank 
bill  gave  full  authority  to  the  person  to  whom  he  gave  it,  to 
use  it  in  any  way  he  pleased.  Is  there  any  thing,  in  the  cir- 
cumstances of  the  present  case,  to  defeat  this  presumption  ?  If 
I  had  been  present  when  the  authority  was  given  to  examine 
Mr  Bayley,  I  would  have  had  much  doubt  as  to  its  propriety. 
The  examination,  however,  has  been  taken,  and  we  cannot  now 
shut  our  eyes  to  it ; — but  to  what  does  it  amount  ?  It  appears 
that  Baird  made  a  communication  to  Lyon's  agent,  stating  his 
inability  to  pay  a  former  bill,  but  offering  to  give  security,  by 
obtaining  Butter's  acceptance  to  a  new  one.  The  agent  pro- 
fesses his  willingness,  as  far  as  he  is  concerned,  to  delay  till  that 
acceptance  is  produced.  Then,  on  a  future  day,  Baird  comes 
forward  with  this  blank  bill  on  a  stamp  sufficient  to  cover  the 
amount  of  his  debt.  Had  it  been  for  a  smaller  sum,  Mr  Bayley 
might  have  said,  "  I  cannot  go  into  the  transaction ;  I  must 
have  payment,  or  sufficient  security  for  the  whole."  He  sees, 
however,  that  the  stamp  ii  sufficient,  and  he  had  no  occasion  to 
inquire  farther.  What  had  he  to  do  with  what  passed  between 
Mr  Butter  and  Mr  Baird  ?  It  is  very  possible  that  Mr  Butter's  ac- 
count of  what  passed  is  correct,  but  that  cannot  overbalance  the 
fact,  that  by  signing  the  blank  stamp  he  put  himself  entirely  in 
the  other's  power.  Whatever  cause  there  may  be  for  Mr 
Butter's  complaint,  it  cannot  affect  either  Mr  Lyon  or  his  agent. 
I  cannot  see  any  thing  wrong  in  Mr  Bayley's  conduct.  As 
Lord  Oillies  has  said,  he  did  no  more  than  be  was  bound  to  do 
for  the  interest  of  his  constituent.  As  to  the  necessity  of 
notice,  there  was  nothing  that  called  for  it  from  Mr  Lyon.  It 
was  entirely  Mr  Butter's  affair ;  and  though  he  doubtless  might 
have  been  entitled  to  it  from  Mr  Baird,  his  not  receiving  it,  can- 
not in  any  way  exempt  him  from  liability  for  the  debt.  Indeed, 
the  Lord  Ordinary  seems  to  admit  that  the  general  rule  of  law 
is  against  him,  but  he  thinks  there  are  specialties  which  take 
this  case  out  of  the  general  rule.  I  feel  obliged  to  be  of  a  dif- 
ferent opinion. 

The  Court  altered  the  interlocutor,  and  decerned  in 
terms  of  the  libel. 

Pursuer's  Authorities. — Drumt?.  Campbell,  18th  Feb.  1813; 
Hume's  Decisions.  Smith  v.  Taylor,  1824 ;  F.  C.  Fisher  v. 
Kidd  ;  Home's  Decisions,  p.  65. 

Defenders'  Authority. — Wood  v.  Darling,  1808;  Hume's 
Decisions. 

Lord  Ordinary,  Cuninghame. — Act.  Rutherfnrd,  Marshall ; 
Macritchie,  Bayley  and  Henderson,  W.S.,  Agents, —  Alt.  Soli- 
citor-General (M'Neill),  Wbigbam;  James  Fergusson,  W.S., 
Agent B.  Clerk f H.B.J 
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REPORTS  OF  CAS£S  DECIDED 


[December 


7th  December  1841. 
Second  Division (J.  W.) 

No.  41. — The  Rev.  David  Dewar  and  Others, 
SitspenderSf  v.  Alexander  Peterkin,  Defender. 

Process — Remit  ob  contingentiam —  Circumsiancea  in  which  a 
motion  to  remit  a  cause  ob  contingentiam /roni  one  Lord  Ordi- 
nary to  another,  was  refused. 

Process — Decree  in  Abiience — Suspension — A  suspension  of  a 
decree  in  absence  having  been  enrolled  before  a  Lord  Ordinary 
who  had  not  pronounced  the  original  decree,  he  pronounced  an 
interlocutor  remitting  the  case  to  the  proper  Lord  Ordinary. 
A  reclaiming  note  complaining  of  the  interlocutor  was  refused, 
— Opinion,  That  the  more  regular  course  was  to  have  allowed 
the  case  to  be  withdrawn,  and  enrolled  of  new  before  the  proper 
Lord  Ordinary. 

The  majority  of  the  Presbytery  of  Strathbogie  hav- 
ing been  suspended  by  the  General  Assembly  on  the 
Ist  June  1840,  and  the  present  suspenders  having  been 
appointed  a  special  commission  to  co-operate  with  the 
minority  of  the  Presbytery  "  in  providing  for  the 
preaching  of  the  gospel,  and  the  administration  of  the 
ordinances  of  religion,  and  the  exercise  of  discipline" 
in  the  parishes  of  the  suspended  ministers  during  their 
suspension, — ^they  presented  to  the  Court  of  Session  a 
note  of  suspension  and  interdict  against  the  said  sen- 
tence and  commission.  The  note  was  called  in  the 
Outer- House  rolls,  but  no  appearance  was  entered  for 
the  present  suspenders.  On  the  20th  July  1841,  Lord 
Cuninghame  decerned  in  the  following  terms : 

"  Sitting  in  judgment,  the  said  Lords  suspended  and  inter- 
dicted, and  hereby  suspend  and  interdict,  as  craved ;  declared 
and  hereby  declare  the  interdict  perpetual ;  and  decerned  and 
hereby  decern  :  Farther,  on  the  20tb  day  of  July  1841  years, 
decerned  and  ordained,  and  hereby  decern  and  ordain,  the  re- 
spondents to  make  payment  to  Alexander  Peterkin,  Solicitor 
Supreme  Courts,  agent  disburser,  of  the  sum  of  £120.  6.  4., 
being  the  taxed  amount  of  expenses  of  process,  and  £1.  11.  2. 
ai  the  dues  of  extracting  this  decree,'*  &c. 

The  respondent  extracted  the  decree  of  suspension 
and  interdict,  and  ordered  a  charge  to  be  given  to  the 
present  suspenders  for  payment  of  the  expenses  de- 
cerned for.  The  suspenders  presented  a  note  of  sus- 
pension and  interdict,  which  was  passed  on  consignation 
of  the  amount  charged  for  in  the  hands  of  the  clerk 
to  the  bills,  in  terms  of  the  Statute.  The  suspension 
was  enrolled  in  Lord  Cockburn's  Outer- House  roll  for 
Wednesday  the  17th;  but  an  objection  having  been 
taken,  that  the  case  should  have  been  enrolled  before 
the  Judge  who  pronounced  the  original  decree,  in  terms 
of  the  1st  and  2d  Vict.  c.  86,  §  5,  Lord  Cockburn, 
on  the  18th  November,  remitted  the  suspension  to 
Lord  Cuninghame.  Against  this  interlocutor  the  sus- 
penders reclaimed. 

On  the  6th  November,  there  was  enrolled  in  the 
Outer- House  roll,  to  be  called  on  the  10th,  before  Lord 
Cockburn,  a  summons  of  reduction  of  the  suspension 
and  interdict,  in  which  the  decree  for  expenses  was 
pronounced,  and  it  was  moved  that  this  process  also 
should  be  remitted  to  Lord  Cuninghame  ob  contingent 
tiam.  The  ground  stated  was,  that  there  had  appeared 
in  the  same  weekly  rolls,  to  be  called  before  Lord  Cun- 
inghame on  the  9th  November,  a  summons  of  reduction 
of  the  General  Assembly's  sentence  of  deposition  against 
the  majority  of  the  Presbytery  of  Strathbogie,  pro- 
nounced 27th  May  1841.     The  Lord  Ordinary  took 


this  motion  to  report,  in  order  tnat  it  might  be  disposed 
of  at  the  same  time  with  the  reclaiming  note. 

Argued  fbr  the  Presbytery  of  Strathbogie — 
That  it  was  clear,  upon  the  Statute,  that  Peterkin's  case  mast 
be  remitted  to  Lord  Cuninghame ;  and  that  between  the  reduc- 
tion of  the  suspension  of  the  sentence  suspending  the  ministers  of 
Strathbogie,  and  the  reduction  at  their  instance  of  the  sentence  of 
deposition  pronounced  against  them  by  the  General  Assembly, 
there  was  not  only  contingency,  but  identity.  By  the  Act  of  Sede- 
runt, 28rh  December  1838,  it  is  specially  declared,  "that  wbea 
such  contingent  causes  shall  be  brought,  for  the  first  time,  before 
two  or  more  Lords  Ordinary  in  the  same  weekly  rolls  of  new 
causes,  the  cause  enrolled  before  the  senior  Lord  Ordinary  shall 
(provided  the  enrolment  is  regular)  be  deemed  tho  first  or 
leading  process,  and  the  other  Lords  Ordinary  shall  remit  the 
contingent  causes  to  the  said  senior  Judge."  But  the  suspension 
sought  to  be  reduced,  cannot  be  said  to  be  a  cause  brought  into 
Court  for  the  first  time:  it  formerly  depended  before  Lord  Cun- 
inghame. Before  whom,  also,  there  depends  two  other  cases 
involving  the  same  points,  viz.,  Edwards  v,  the  Minority  of  the 
Presbytery  of  Strathbogie,  and  the  Earl  of  KionouU  v.  the  Pres- 
bytery of  Auchterarder. 

Answered  for  the  Commission  of  Assembly-— 
The  only  contingency  which  subsists  mast  be  between  the  re- 
duction of  the  suspension,  and  the  suspension  of  Mr  Peterkin's 
charge.  But  the  Court  must  dispose  of  the  motion  to  have  the 
reduction  of  the  suspension  reoritted  to  Lord  Cuninghame,  in 
the  same  manner  as  the  Lord  Ordinary  must  have  done  at  the  time 
when  the  motion  was  first  made.  The  suspension  of  the  charge 
was  not  then  in  Court,  nor  for  a  week  after.  It  is  not  yet  before 
Lord  Cuninghame.  That  the  suspension  sought  to  be  reduced 
was  originally  before  Lord  Cuninghame,  is  no  ground  for  re- 
mitting it  to  him.  A  suspension  of  a  decree  in  abaence  muat 
by  Statute  be  enrolled  before  the  Judge  who  pronounced  the 
decree ;  and  we  offered  to  withdraw  the  suspension  of  Peterkin'a 
charge  from  Lord  Cockburn's  roll,  and  enrol  it  before  Lord 
Cuninghame.  But  this  rule  does  not  apply  to  reductions  of 
extracted  decrees.  Partiea  have  the  privilege  of  choosing  the 
Lord  Ordinary  before  whom  they  will  bring  their  canie ;  and 
the  Act  of  Sederunt,  section  38,  is  express,  that  where  two  con- 
tingent causes  appear  for  the  first  time  in  the  same  weekly  rolk, 
the  cause  enrolled  before  the  senior  Lord  Ordinary  shall  be  the 
leading  cause.  It  is  said  that  the  reduction  of  the  suspension  b 
not  a  new  cause,  but  the  decreet  sought  to  be  reduced  baa  been 
extracted  and  out  of  Court :  it  is  clearly,  therefore,  a  new  cause. 
As  to  the  analogous  cases  of  Edwards  and  the  Earl  of  Kinnoull, 
the  psities  are  not  the  same ;  and  it  might  as  w«ll  be  contended 
that  a  case  of  entail  should  be  remitted  to  one  Division  of  the 
Court  and  to  one  Lord  Ordinary,  because  there  happena  to  de- 
pend, at  the  same  time,  other  cases  of  entail  before  the  same 
Division  and  the  same  Lord  Ordinary.  It  is  submitted,  there- 
fore, that  while  the  reclaiming  note  may  be  refused,  we  are 
entitled  to  judgment  on  the  case  reported. 

At  advising, 

Lord  Monereiff, — We  can  discover  from  the  papers  and  state- 
ments in  this  case,  that  it  may  involve  questions  of  very  great 
importance.  But  the  matter  at  present  before  the  Court  is  of 
no  importance,  except  to  this  extent,  that  we  take  care  that  the 
excitements  to  which  these  cases  may  give  rise,  do  not  lead  us 
to  sanction  any  irregularity  in  the  form  of  process.  In  itself,  it 
is  of  no  consequence  before  what  Ordinary  or  what  Division 
of  the  Court  the  case  may  depend ;  for  if  the  questiona  involved 
are  of  great  importance,  I  think  the  probability  is,  that  they 
will  be  submitted  to  the  consideration  of  all  the  Judges.  But 
we  must  judge  of  the  matter  now  before  us.  The  case  which 
has  been  reported  by  Lord  Cockburn,  is  an  action  of  reduction 
of  a  decree  pronounced  by  Lord  Cuninghame,  and  which  has 
been  extracted  and  taken  entirely  out  of  Court.  This  action  of 
reduction  appeared  in  Lord  Cockburn's  printed  roll  on  the  lOth 
of  November,  and  the  question  proposed  to  us  is,  whether  this 
process  ought  to  be  remitted  to  Lord  Cuninghame  ob  comtiM-' 
gentiam  of  certain  other  processes  depending  before  his  Lord- 
ship ;  for  I  think  it  is  clear  that  there  is  no  such  thing  as  remit- 
ting a  process  from  one  Lord  Ordinary  to  another,  or  from 
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one  DiTfsion  to  another,  independent  of  some  oCber  process 
with  which  it  is  contingent,  to  as  to  render  it  expedient  that 
borh  proceedings  should  proceed  before  the  same  Ordinary  or 
Division  defuturo.  In  the  case  of  Gibson  v.  Stewart,  I5th 
June  1827,  it  was  decided  that  it  was  incompetent  for  one  Di- 
Tision  of  the  Court  to  remit  to  the  other,  unless  there  was  an 
actual  depending  process  before  them,  to  which,  ob  eontingtfi' 
iiam^  it  could  be  remitted ;  and  least  of  all  would  it  be  com- 
petent so  to  remit,  when  the  former  proceedings  were  in  ab- 
sence of  the  party.  Now,  to  what  process  do  the  defenders  ask 
this  reduction  to  be  remitted  ?  When  it  was  called  in  Lord 
Cockhurn*s  printed  roll  on  10th  November,  to  what  process 
could  it  then  have  been  remitted?  The  mere  fact  of  the 
decree  in  absence  having  been  pronounced  by  Lord  Cuninghame, 
is  no  reason  for  such  a  remit.  If  an  action  is  brought  for  pay- 
ment of  £100,  and  decree  in  absence  is  pronounced  and  ex- 
tracted, it  was  surely  never  thought  of,  that  when  a  reduc- 
tion of  that  decree  is  raised,  it  must  depend  before  the  Lord 
Ordinary  who  pronounced  the  decree  in  absence.  That  was 
never  proposed.  It  may  be  true  that  a  dijQTerent  rule  holds  as 
to  suspensions,  but  as  to  a  reduction  of  a  decree  in  absence, 
there  is  no  reason  for  remitting  it  to  the  Lord  Orditmry  who 
pronouoced  the  decree  under  reduction.  What  else  then  is 
there  ?  It  is  stated  that  there  is  a  reduction  of  a  sentence  of 
deposition  pronounced  by  the  General  Assembly,  which  action 
bms  been  called  in  Lord  Cuninghame*s  roll.  If  there  was  a 
legal  contingency  between  that  action  and  the  reduction  of  the 
decree  in  absence — and  perhaps  there  may  :  still  it  is  clear,  that 
by  the  Aet  of  Sederunt,  passed  in  1838,  both  of  these  actions 
ought  to  depend  before  Lord  Cockborn,  as  senior  Lord  Ordi- 
nary ;  both  being,  in  the  express  terms  of  that  Act,  in  the  same 
weekly  rolls  of  new  causes.  If  there  was  any  legal  contin- 
gency between  these  two  actions,  the  action  called  before  Lord 
Cuninghame  should  rather  have  been  remitted  to  that  before 
Lord  Cockburn.  The  defenders  referred  to  the  other  processes, 
but  they  are  not  between  the  same  parties,  and  have  indeed  no 
legal  affinity  to  this.  Indeed  Mr  Robertson,  in  reply,  confined 
himself,  on  this  point,  to  the  action  at  the  instance  of  Mr  Ed- 
wards, which,  in  my  opinion,  has  no  legal  contingency  with 
the  present,  especially  as  explained  by  Mr  Bell  in  reply.  So 
matters  stood  on  the  10th  of  November,  when  the  motion  was 
made  to  remit  the  reduction  to  Lord  Cnninghame  ob  eontingen' 
iiawu  No  doubt,  next  week  a  suspension  of  a  charge  by  Mr 
Peterkin,  for  the  expenses  of  one  of  the  processes  of  suspension 
and  interdict,  came  before  Lord  Cockburn.  This  is  the  subject 
of  the  reclaiming  note,  and  Lord  Cockburn  has  remitted  it  to 
Lord  Cuninghame,  on  the  ground,  that  being  a  suspension  of 
a  decree  in  absence,  it  must,  in  terms  of  the  Act  of  Parliament, 
be  laid  before  the  Ordinary  who  pronounced  the  decree.  But 
the  object  of  the  rule  was  to  expedite  the  proceedings.  That 
case  most  be  disposed  of  on  the  reclaiming  note;  but  what  effect 
this  shall  have  on  the  reduction,  when  both  shall  be  regularly 
in  dependence,  I  shall  give  no  opinion.  Between  the  two,  how- 
ever, it  is  certain  that  there  is  a  contingency.  Holding  that  the 
suspension  goes  before  Lord  Cuninghame,  whether  in  the  form 
proposed  by  the  Lord  Ordinary,  or  in  any  other  form,  the  re- 
duction must  be  regarded  as  the  leading  process,  having  been  in 
Court  a  week  before  the  suspension  appeared  in  any  roll.  The 
result,  in  my  opinion,  is,  that  we  are  not  at  present  in  a  situation 
to  instruct  Lord  Cockburn  to  remit,  as  proposed,  to  Lord  Cun- 
inghame. It  may  come  to  that ;  but  I  do  not  think  it  is  com- 
petent just  now :  and  we  should  so  find.  As  to  the  reclaiming 
•ote»  that  appears  to  ne  a  simple  matter.  I  think  it  is  unlucky 
that  Lord  Cockburn  did  not  assent  to  the  proposal  to  allow 
the  snspension  to  be  scored  out  as  irregularly  enrolled  before 
bim.  But  Lord  Cockburn  remits  to  Lord  Cuninghame.  The 
regular  course  was  to  allow  it  to  be  withdrawn  from  his  roll. 
Still  it  will  make  no  material  difference  if  we  were  now  to 
adhere  to  the  interlocutor.  On  the  whole,  while  I  think  that 
tbe  moat  regular  coarse  would  be  to  remit  to  Lord  Cockburn, 
with  instructions  to  allow  this  action  to  be  withdrawn  from  his 
roily  and  let  it  bo  enrolled  before  Lord  Cuninghame,  I  am  will- 
ing, if  yoar  Lordships  do  not  think  that  this  is  the  best  course, 
to  adhm  to  tbe  interlocutor. 

Ltrd  Mtmdowbank, — After  much  consideration,  I  have  come 
to  oMcid*  with  Lord  Moncreiff  generally.  I  think  we  are  bound 


to  consider  the  state  of  matters  when  the  two  processes  were 
enrolled.  At  that  time  there  was  no  process  before  Lord  Cun- 
inghame that  required  the  reduction  to  be  remitted  to  him. 
Lord  Cockburn  was  the  senior  Lord  Ordinary,  and  the  prc^ 
vision  in  the  Act  of  Sederunt,  1838,  is  clear  and  precise,  that 
the  action  before  him  was  to  be  considered  as  tbe  leading  pro« 
cess.  As  to  the  suspension,  I  think  it  was  not  incompetent  for 
Lord  Cockburn  to  remit  it  to  Lord  Cuninghame,  though  it 
might  have  been  more  regular  to  have  allowed  it  to  be  with- 
drawn. I  give  no  opinion  whatever  as  to  what  shall  be  tbe 
effect  when  this  action  is  enrolled  before  Lord  Cuninghame. 
I  understand  that  the  object  of  the  law,  as  to  the  enrolling  of 
suspensions  of  decrees  in  absence  before  the  Ordinary  who 
pronounced  the  original  decrees,  was  this,  that  as  the  original 
pursuer  had  his  right  of  option  of  the  Lord  Ordinary ;  so  by  de- 
cree being  allowed  to  pass  in  absence,  the  other  party  might 
not  deprive  him  of  his  election.  I  give  no  opinion  as  to  what 
may  be  the  judgment  of  the  other  Division,  if  the  case  should 
be  brought  before  them,  after  it  is  enrolled  before  Lord  Cun- 
inghame. All  that  we  now  do  is,  to  remedy  the  mistake  for 
which  the  defenders  in  the  action  of  reduction  are  certainly  not 
answerable,  but  for  which  the  pursuers  in  that  action  are.  I 
think  we  should  refuse  the  reclaiming  note,  and  let  the  case 
go  before  Lord  Cuninghame.  As  to  the  report  of  Lord  Cock- 
burn, I  think  we  are  not  in  hoc  statu  warranted  to  pronounce  any 
order,  except,  perhaps,  to  refuse  the  motion  from  the  bar  hoe  statu. 

Lord  MMhayn. — I  do  not  think  it  is  necessary,  in  a  point  of 
this  kind,  to  give  any  detailed  opinion,  after  those  delivered  by 
yom*  Lordships,  with  which  I  concur. 

Lord  Justice'  Clerh  declined. 

The  Court  refused  the  reclaiming  note,  and  also  the 
motion  from  the  bar  hoc  statu. 

Lord  Ordinary^  Coekham.-^Act.  Bell,  Moncreiff;  William 
Young,  W.S.,  Atfcnt, — Alt,  Robertson,  Whigham,  Pyper;  A. 
Peterkin,  S.S.C.,  Agent T.  Clerh [J.W.J 

TEIND  COURT. 

Sth  December  1841. 

No.  42. 

The  following  augmentation  was  awarded : 

Tweedsmuir_ Presbytery  of  Peebles — Old  Stipend,  24th 
January  1821,  14  chalders,  and  £8.  6.  8.  for  communion  ele- 
ments.—Stipend  modified  of  this  date,  16  chalders,  and  £8.  6s. 
8d.  for  communion  elements, — ^heing  an  augmentation  of  2 
chalders. 

Sih  December  \BA\. 
First  Division. — (H.  B.) 

No.  43. — James  Graham,  Raiser^  v.  Captain  Thomas 
Macintosh  and  Mrs  Jane  Gordon  or  Macintosh, 
Claimants. 

Provision  to  Children — Parent  and  Child — Liferent  and  Fee — 
A  father^  in  contemplation  of  the  marriage  of  his  natural 
daughter,  bound  himself,  for  love  and  favour,  to  mahe  payment 
to  her  of  a  sum  of  money,  and  that  to  her  in  liferent  during 
all  the  days  of  her  lifetime,  secluding  the  jus  mariti  of  her 
intended  husband,  and  to  the  children  of  the  marriage  infeCf 
whom  failing,  to  the  husband — Held  that  the  wife  wasfiar. 

In  1825,  Alexander  Duke  of  Gordon,  "in  contem* 
plation  of  an  intended  marriage"  between  Jane  Gordon, 
his  natural  daughter,  and  Lachlan  Macintosh,  executed 
a  bond  of  provision,  in  which,  **  for  the  love,  favour 
and  aifection"  which  he  had  to  the  said  Jane  Gordon, 
he  bound  himself,  his  heirs  and  successors,  to  make 
payment  to  her, 

"  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  said 
intended  nuvriage,  of  the  sum  of  £5000  Sterling,  and  that  to 
the  wM  Jane  Gordon,  in  lifertnt,  during  all  the  days  of  her 
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lifetime,  seciuding  the  jus  mariti  of  the  said  Lachlan  Macinrosb, 
her  intended  husband,  and  to  the  children  to  be  procreated  of 
the  said  intended  marriage,  in  fee,  and  that  in  such  proportions 
as  the  said  Jane  Gordon  and  Lachlan  Macintosh  shall  appoint 
by  any  writing  under  their  hands,  and  failing  thereof,  to  the 
said  children,  equally  among  them,  share  and  share  alike,  or 
failing  issue  of  the  said  intended  marriage,  then  to  the  said 
Lachlan  Macintosh  in  fee." 

The  Duke  of  Gordon  farther  bound  himself  and  his 
foresaids, 

*'  to  make  payment  to  the  said  Jane  Gordon,  during  all  the 
days  of  her  lifetime,  secluding  the  jus  mariti  of  the  said  Lach- 
lan Macintosh,  of  a  free  liferent  annuity  of  £200 :"  "  De- 
claring that  the  said  annuity,  and  also  the  interest  of  the  fore- 
said sum  of  £5000  Sterling,  shall  be  payable  upon  the  receipt 
of  the  said  Jane  Gordon  alone,  during  her  lifetime ;  and  de- 
claring also,  that  in  case  I,  the  said  Duke,  or  my  foresaids,  shall 
incline  to  pay  up  the  foresaid  sum  of  £5000,  we  shall  be  en- 
titled to  do  so  at  any  term  of  Whitsunday  or  Martinmas,  on 
giving  six  months'  notice  to  that  effect;  and  in  that  erenr,  the 
foresaid  sum  of  £5000  shall  be  again  lent  out  and  reinvested 
on  good  and  sufficient  security,  at  the  sight  and  to  the  satis- 
faction of  the  Most  Noble  George  Marquis  of  Huntly,  Adam 
Gordon,  Esq.  of  Newton,  and  Captain  John  Anderson  of 
Candacraig,  or  the  survivors  or  survivor  of  them, — the  security 
to  be  taken  in  the  same  terms  as  are  above  expressed :  And  in 
order  to  secure  the  reinvestment  of  the  foresaid  sum  of  £5000 
as  aforesaid,  it  is  hereby  declared  to  be  necessary  that  the  dis- 
charge to  me  or  my  foresaids  shall  be  granted  with  the  consent 
of  the  said  George  Marquis  of  Huntly,  Adam  Grordon  and 
Captain  John  Anderson,  or  the  survivors  or  survivor  of  them, 
as  trustees,  for  the  purpose  of  carrying  the  said  reinvestment 
into  effect :  And  I  hereby  revoke  and  recal  all  bonds  of  provi- 
sion granted  by  me  at  any  time  of  my  life,  to  and  in  fiivour  of 
the  said  Jane  Gordon,  my  daughter." 

In  1829,  after  the  Duke  of  Gordon's  death,  the 
£5000  having  been  paid  up  by  his  trustees  on  the  joint 
receipt  and  discharge  of  Mr  and  Mrs  Macintosh  and 
Captain  Anderson  (who  alone  of  the  three  individuals 
mentioned  in  the  bond  of  provision  accepted  of  the 
appointment),  was  paid  over  to  Mr  Macintosh,  who 
granted  bond  for  it  in  terms  of  the  Duke  of  Gordon's 
bond  of  provision.  Mr  Macintosh  then  lent  it  out  to 
Alexander  Fraser,  Esq.,  now  Lord  Lovat, — £120  on 
personal  security,  and  £4880  on  a  redeemable  an- 
nuity for  £411,  secured  by  an  heritable  bond  over 
the  barony  of  Lovat,  and  made  payable  to  Captain 
Anderson  and  William  Hackney  Kerr,  as  trustees  for 
Mr  and  Mrs  Macintosh  and  their  children.  In  order  to 
secure  the  ultimate  repayment  of  the  £6000,  two  in- 
surances were  effected  in  the  name  of  these  trustees, — 
one  for  £5000  on  the  life  of  Lord  Lovat,  and  another 
for  £2600  on  the  life  of  Mrs  Macintosh ;  and  for  keep- 
ing up  these  insurances,  it  was  provided  by  a  deed  of 
agreement  and  declaration  of  trust,  that  the  annuity  of 
£411,  as  uplifted  by  the  trustees,  should  be  applied,  in 
the  first  instance,  in  payment  of  the  premiums.  The 
residue  of  the  annuity,  in  so  far  as  it  did  not  exceed 
tbe  legal  interest  of  £6000,  was  to  be  paid  to  Mrs 
Macintosh,  secluding  her  husband's ^u^  mariti.  In  the 
event  of  the  annuity  being  redeemed,  or  the  sum  in- 
sured on  the  annuitant's  life  becoming  payable  in  the 
lifetime  of  Mrs  Macintosh,  her  husband,  his  heirs  and 
successors,  were  taken  bound,  on  receiving  an  assig- 
nation to  the  insurance  on  her  life,  to  reinvest  the  full 
sum  of  £6000  in  terms  of  the  Duke  of  Gordon's  bond 
of  provision ;  and  on  the  other  hand,  in  the  event  of 
the  annuity  subsisting  till  her  death,  the  sum  insured 
on  her  life  was  to  be  employed,  pro  itmto,  in  payment 


of  the  bond  which  her  husband  had  granted  for  the 
£6000.  The  residue  of  that  bond,  so  far  as  not  pro- 
vided for  by  the  sums  recovered  from  the  insurance  on 
Mrs  Macintosh's  life,  was  to  be  provided  for  **  by  a  sale 
or  transfer  of  the  said  annuity,  or  such  part  thereof  a« 
may  be  requisite  for  that  purpose,  and  that  within  such 
time  after  the  death  of  Mrs  Macintosh  as  the  parties 
concerned  may  agree  upon,  and  the  remainder  of  said 
annuity,  or  of  the  prices  or  proceeds  thereof,  if  the 
whole  is  sold,  shall  belong  or  be  assigned  over  to  the 
said  Lachlan  Macintosh,  his  heirs  or  assignees,  and  his 
foresaid  bond  for  the  said  sum  of  £6000  Sterling  shall 
be  delivered  up  to  him  discharged." 

Two  children  were  bom  of  the  marriage  between 
Mr  and  Mrs  Macintosh,  but  one  only,  a  son,  survived 
his  father,  who  died  intestate  in  1832.  Thereafter, 
Mr  William  Paul  was  appointed  Jactor  loco  ttUoris  to 
the  son,  who  continued  to  reside  with  his  mother  till 
circumstances  occurred  which  the  Court  deemed  suf- 
ficient to  warrant  his  removal.  An  order  to  that  effect 
was  given,  but  Mrs  Macintosh  secretly  withdrew  with 
him  to  Boulogne,  where  he  died  in  1839,  while  mea- 
sures were  in  progress  to  enforce  the  authority  of  the 
Court.  In  the  meantime,  the  trustees,  Captain  An- 
derson and  Mr  Hackney  Kerr,  having  died,  an  appli- 
cation was  made  to  the  Court  for  the  appointment 
of  a  judicial  factor.  Mr  James  Graham  was  accord- 
ingly appointed  ad  interim,  and  brought  the  present 
process  of  multiplepoinding  for  the  purpose  of  having 
it  determined  to  whom  the  fee  of  the  £6000^  and 
the  relative  securities,  belonged.  In  this  process  he 
called  as  competing  claimants,  Mrs  Macintosh  and 
Captain  Thomas  Macintosh,  the  only  surviving  brother 
and  sole  next  of  kin  of  her  late  husband,  Mr  Lachlan 
Macintosh.  Appearance  was  also  made  by  James  Mac- 
intosh, who  was  the  son  of  Mr  Lachlan  Macintosh's 
immediate  elder  brother,  and  claimed  as  heir  of  con- 
quest, on  the  supposition  that  the  sum  had  been  ren- 
dered heritable.  During  the  dependence  James  Mac- 
intosh died ;  and  as  he  was  succeeded  by  Captain 
Thomas  Macintosh,  the  competition  was  ultimately  li- 
mited to  the  two  parties  originally  called.  A  prelimi- 
nary objection  was  taken  by  Captain  Macintosh,  on  the 
ground  that  Mr  Graham,  who  only  held  the  appoint- 
ment of  judicial  factor  ad  interim,  had  not  a  sufficient 
title  to  raise  the  process, — ^more  especially  as  the  per- 
manent appointment  had  been  conferred  not  on  him 
but  on  Mr  Kenneth  Mackenzie.  The  Lord  Ordinary 
repelled  the  objection,  and  held  the  summons  as  a  con- 
descendence by  Mr  Mackenzie  of  the  fund  in  medio. 

Mrs  Macintosh  claimed — 1.  The  fee  of  the  £6000 
contained  in  the  Duke  of  Gordon's  bond  of  provision, 
or  at  least  one-half  thereof  as  ju$  relicUB,  or  as  due  to 
her  by  the  rules  of  succession  applicable  to  the  domicile 
of  her  son  at  the  time  of  his  death. 

2.  In  the  event  of  its  being  found  that  she  had  a 
liferent  interest  merely  in  the  fund,  she  claimed  that 
the  annuity  be  paid  over  to  her  by  the  judicial  factor, 
under  deduction  of  such  a  proportion  only  of  the  pre- 
miums of  insurance  as  may  correspond  to  her  interest 
in  the  fund  as  liferentriz. 

3.  In  the  same  event,  she  claimed  her  jus  relictm 
from  the  policy  for  £2600. 

Captain  Macintosh  claimed  the  principal  sum  of 
£6000  as  the  fiar  of  the  provisions  contained  in  the 
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Duke  of  Gordon's  bond,  and  the  subseqaent  deeds  exe-f 
cuted  in  relation  thereto. 

The  Lord  Ordinary  ordered  mutual  cases  on  the 
whole  cause. 

/^leaded  hy  Mrs  Macintosh — 
1.  The  sum  wbm  plainly  designed  as  a  provision  for  her.  It  was 
bestowed  on  her  account.  She  was  the  daughter  of  the 
granter,  and  she  was  also,  per  expressum,  the  grantee.  The 
affection  of  the  granter  towards  her,  embodied  into  an  intention 
to  make  a  saitahle  provision  for  her,  was  the  inductive  cause 
of  granting  the  bond.  The  granter  accordingly  bound  himself 
and  bis  heirs  "  to  make  payment  to  the  said  Jane  Gordon." 
This  is  a  perfect,  and,  so  fiu*  as  she  is  concerned,  an  absolute 
and  unqualified  obligation  to  pay  the  sum  to  her.  It  may  be 
quite  true,  thatyiit/iji^  the  claimant,  the  granter  did  intend  the 
sum  to  go  to  the  issue  of  the  marriage,  and  that,  failing  both 
the  claimant  and  issue,  he  meant  to  give  a  contingent  interest 
to  the  husband ;  but  it  never  can  be  maintained  that  he  intend- 
ed to  promote  either  the  right  of  the  heir  of  a  deceased  child, 
or  the  right  of  the  heir  of  the  husband,  over  the  right  of  his 
own  daughter.  2.  Independently  of  the  intention,  the  words 
used  vest  the  fee  in  her  according  to  the  established  rule  in 
law,  that  a  conveyance  to  a  parent  in  liferent,  and  to  children 
noMeUuri  in  fee,  without  a  nomination  of  trustcTes,  or  the  use 
of  the  term  allenarly,  or  other  terms  to  signify  that  the  parent 
is  himself  constituted  trustee  for  the  children,  vests  the  fee  in 
the  parent.  It  may  be  said  that  the  bond  does  contain  an  ap- 
pointment of  trustees ;  but  then  it  ought  to  be  observed,  that 
these  trustees  were  not  constituted  creditors.  The  granter 
does  not  convey  the  sum  to  them  in  the  event  of  its  being 
paid  up.  On  tbe  contrary,  be  framed  the  bond  so  as  to  make 
and  keep  his  daughter  the  aeditor,  and  the  only  creditor.  He 
vested  no  fiduciary  right  in  any  one,  either  for  the  behoof  of 
the  children,  or,  failing  them,  for  behoof  of  Mr  Macintosh. 
The  sole  object  of  the  appointment  of  trustees  was  to  secure  the 
reinvestment  of  the  fund,  in  the  event  of  its  being  paid  up,  so 
that  it  might  not  be  dissipated,  but  reserved  entire  for  the  use 
of  bis  daughter.  A  strong  confirmation  of  this  view  is  the 
fact,  that  the  jut  mariti  is  expressly  excluded.  As  Mrs  Mac- 
intosh is  prepared  to  rest  her  case  substantially  on  the  plea 
that  the  fee  vested  in  her,  it  seems  unnecessary  to  enlarge  on 
the  alternative  heads  of  her  claim. 

Pleaded  by  Captain  Macintosh — 
The  effect  of  the  destination  in  the  bond  was  to  vest  the  fee  of 
the  £5000  in  the  son  as  the  sole  issue  of  tbe  marriage.  Even 
in  feudal  rights,  to  which  the  technical  rule  as  to  a  fee  never 
being  i»  pemdenie  properly  applies,  whenever  the  words  of  con- 
veyance to  a  parent,  and  to  children  naacituri  of  a  liferent  and 
fee  respectively,  are  such  as  clearly  import  a  limitation  of  the 
parent's  right,  tbe  fee,  though  ex  necesgitate  in  the  parent,  is 
only  fiduciary.  When  the  conveyance  is  of  a  sum  of  money, 
where  of  course  no  feudal  technicality  interferes,  the  intention, 
expressed  or  presumed,  of  the  granter  alone  regulates  the  con- 
veyance. Accordingly,  it  will  be  found,  that  wherever  there  is 
an  indication  of  intention  to  secure  the  fee  to  the  children, 
whether  by  words  restraining  tbe  right  of  the  parent,  or  pro- 
viding for  implement  to  the  children,  the  destination  is  held  to 
give  a  beneficial  destination  to  the  latter.  In  tbe  case  of  a 
trust  unaccompanied  with  taxative  expressions,  it  has  been  held 
that  the  effect  of  It  is  to  give  the  fee  to  the  children.  In  the 
present  case,  not  merely  does  the  whole  tenor  of  the  bond  show 
that  it  was  intended  to  give  a  bare  right  of  liferent  to  Mrs 
Macintosh,  and  to  protect  the  fee  for  the  issue  of  the  marriage, 
but  there  is  also  a  trust  created  sufficient  to  keep  separate  and 
distinct  tbe  several  estates  of  liferent  and  fee.  Were  it  possible 
to  put  a  different  construction  on  the  conveyance,  the  more 
probable  construction  would  be,  that  the  fee  vested  not  in  the 
wife,  but  in  the  husband  as  the  persona  dignior. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  4th  November  I84I. — The  Lord  Ordinary  having  heard 
eooosel  in  this  multiplepoinding,  and  thereafter  advised  the  re- 
vised cases,  writs  produced,  and  whole  procesf— -Finds  that  the 
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late  Alexander  Duke  of  Gordon,  in  1825,  granted  a  personal 
bond  for  £5000  Sterling  in  favour  of  Jaiie  Gordon,  his  ac- 
knowledged daughter,  afterwards  wife  of  Lachlan  Macintosh, 
which  bond  proceeded  solely  on  the  narrative  of  '  the  love,  fe- 
vour,  and  affection  which  his  Grace  had  and  bore  to  tbe  said 
Jane  Gordon,'  and  on  no  other  inductive  cause ;  and  that  on 
that  narrative  the  Duke  bound  and  obliged  himself,  and  his 
heirs,  *  to  make  payment  to  the  said  Jane  Gordon  at  the  first 
term  of  Whitsunday  or  Martinmas  after  the  said  intended  mar- 
riage, of  the  sum  of  £5000  Sterling,  and  that  to  the  said  Jane 
Gordon,  in  liferent,  during  all  tbe  days  of  her  lifetime,  se- 
cluding the^'iM  mariti  of  the  said  Lachlan  Macintosh,  her  in- 
tended husband,  and  to  the  children  to  be  procreated  of  tbe 
said  intended  marriage,  in  fee,  and  that  in  such  proportions  as 
tbe  said  Jane  Gordon  and  Lachlan  Macintosh  shall  appoint,  by. 
any  writing  under  their  bands,  and  failing  thereof,  to  the  said 
children  equally  among  them,  share  and  share  alike,  or  fiiiling 
issue  of  the  said  intended  marriage,  then  to  the  said  Lachlan 
Macintosh  in  fee :'  That  it  was  farther  provided  in  a  subse- 
quent clause  of  the  said  bond,  that  in  case  the  said  Duke,  or 
his  foresaids,  should  '  incline  to  pay  up  the  foresaid  sum  of 
£5000,  he  shall  be  entitled  to  do  so  at  any  term  of  Whitsunday 
or  Martinmas,  on  giving  sin  months*  notice  to  that  effect,  and 
in  that  event,  the  foresaid  sum  of  £5000  shall  be  again  lent 
out  and  reinvested  on  good  and  sufficient  security,  at  tbe  sight, 
and  to  the  satisfaction  of  the  Most  Noble  George  Marquis  of 
Huntly,  Adam  Gordon,  Esq.  of  Newton,  and  Captain  John  An- 
derson of  Candacraig,  or  tbe  survivors  or  survivor  of  them,  the 
security  to  be  taken  in  the  same  terms  as  are  above  expressed ; 
and  in  order  to  secure  tbe  reinvestment  of  the  foresaid  sum  of 
£5000  as  aforesaid,  it  is  hereby  declared  to  be  necessary  that 
tbe  discharge  to  me  or  my  foresaids  shall  be  granted  with  the 
consent  of  the  said  George  Marquis  of  Huntly,  Adam  Gordon, 
and  Captain  John  Anderson,  or  the  survivors  or  survivor  of 
them,  as  trustees  for  the  purpose  of  carrying  the  said  reinvest- 
ment into  effect :'  Finds  that  the  said  Lachlan  Macintosh  was, 
soon  after  the  date  of  the  said  bond,  married  to  the  said  Jane 
Gordon,  but  that  it  does  not  appear  firom  any  documents  pro- 
duced, or  otherwise,  that  he  made  any  settlement  on  his  spouse 
on  that  occasion  :  Finds  that,  notwithstanding  the  seclusion  of 
his  jus  mariti  contained  in  the  said  bond,  tbe  said  Lachlan 
Macintosh  was  allowed,  by  the  only  trustee  who  acted  under 
the  said  bond,  to  intromit  with  and  uplift  the  said  sum  of 
£5000  in  the  year  1830,  on  a  consent  obtained  from  Mra. 
Macintosh  during  her  coverture;  that  the  said  sum  was  invested 
by  Macintosh  in  tbe  purchase  of  a  redeemable  annuity  from 
Thomas  Fraser,  Esq.,  then  of  Lovat,  now  Lord  Lovat ;  and  the 
repayment  of  the  capital  was  secured  on  certain  policies  of  in- 
surance effected  by  Macintosh  on  the  life  of  Lovat  and  his 
wife,  tbe  premiums  of  which  were  annually  prorided  for  out  of 
the  annuities  payable  by  Lord  Lovat  in  consideration  of  the 
said  £5000:  Finds  that  the  marriage  between  tbe  aaid  Mra 
Jane  Gordon  and  Lachlan  Macintosh  was  dissolved  by  the 
death  of  Macintosh  in  1832,  and  that  Alexander  Adam  Gordon 
Macintosh  was  the  only  surviring  child  of  the  marriage,  hut 
that  he  died  in  pupillaritv  in  1839 :  Finds  that  the  legal  rights 
of  Mrs  Jane  Gordon  in  the  sum,  as  secured  to  her  by  the  said 
bond  at  tbe  date  of  the  marriage,  cannot  be  affected  by  the 
transactions  uf  the  said  Lachlan  Macintosh  subsequent  thereto, 
which  were  hazardous  and  prejudicial  to  her,  and  unauthorised 
by  the  bond,  and  that  the  husband's  heir  cannot  found  on  any 
deed  or  deeds  of  consent  obtained  by  him  from  bis  wife  stante 
matrimonio :  Finds  that  Mrs  Jane  Gordon  is  now  entitled  to 
repudiate  and  recal  the  same,  and  that  she  has,  by  a  competent 
deed  produced,  recalled  her  consent :  Finds  that  according  to 
the  terms  and  conception  of  tbe  said  original  deed,  and  under 
the  admitted  state  of  the  fact,  that  both  the  child  of  the  mar- 
riage and  the  said  Lachlan  Macintosh  have  predeceased  his 
wife,  the  prospective  but  contingent  interest  of  these  parties, 
under  the  substitution  in  the  bond,  has  now  ceased,  and  that 
tbe  sole  interest  in  the  fund  secured  by  the  said  bond,  and  the 
right  of  uplifting,  disposing,  and  burdening  the  same  at  plea- 
sure, is  vested  in  the  claimant  Mrs  Jane  Gordon ;  and  in  re- 
spect it  is  not  denied  that  toe  fund  in  medio  consists  of  money 
to  be  realised  under  the  foresaid  policies,  which  must  be  held 
as  a  nurroffatum  for  tbe  amount  of  the  original  bond,  upUtUd  by 
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Lachlan  Madntosh  as  aforesaid,  finds,  on  the  whole  matter,  that 
the  same  is  now  claimable  by  the  said  Mrs  Jane  Gordon,  and 
prefers  her  accordingly  to  the  fund  m  medio :  Finds  no  expenses 
hitherto  incurred  due  to  either  party,  and  decerns. 

"  Note The  claim  of  Mrs  Macintosh  to  the  property  and 

eontrol  of  her  own  fortune,  under  the  whole  circumstances  ar- 
ticulately detailed  in  the  interlocutor,  appear  to  the  Lord  Or- 
dinary to  be  so  strongly  founded  in  justice,  that  he  should  hare 
regretted  if  any  rules  of  strict  law  had  prevented  him  from 
giving  effect  to  it.  But  it  is  apprehended  that  the  authorities 
which  fii  the  legal  construction  of  the  principal  documents  on 
Which  the  question  turns,  decisively  support  the  plea  of  Mrs 
Macintosh. 

"  In  the  outset,  it  is  supposed  to  be  quite  clear  that  the 
rights  of  this  lady  roust  be  ascertained  and  governed  by  the 
terms  of  the  bond  under  which  the  original  portion  was  be- 
stowed on  her  by  her  father.  The  fund  stood  on  that  bond  at 
the  date  of  the  marriage.  The  ju8  mariti  of  the  husband  was 
strictly  excluded,  and  therefore  no  transaction  or  arrangement 
which  he  prevailed  on  his  wife  to  give  her  consent  to,  siaHte 
matrimonio^  can  affect  her  legal  rights  as  previously  consti- 
tuted. 

"  The  next  and  chief  question  in  debate  is,  what  was  the 
extent  of  the  right  vested  in  Mrs  Macintosh  under  the  Duke's 
bond  of  1825  ?  The  keir-at-law  of  Lachlan  Macintosh  contends 
that  Jane  Gordon  was  effectually,  and  in  apt  and  formal  terms,  ex- 
cluded from  the  fee  of  the  sum  provided  under  this  bond — that 
this  was  held  by  her  as  a  trustee  for  the  child  of  the  marriage, 
whom  failing,  for  Lachlan  Macintosh ; — while  Mrs  Macintosh 
maintains  that  the  fee  was  vested  in  her  for  her  own  behoof, 
subject  to  such  limitation  in  her  use  or  control  of  the  fund  as 
the  peculiar  terms  of  the  bond  (subject  to  renewal  in  the  events 
specified)  may  import  in  law.  The  Lord  Ordinary  is  of  opi- 
nion that  Mrs  Macintosh's  plea  is  well  founded  on  every  con- 
sideration of  weight  in  the  law,  whether  founded  on  the  pre- 
sumed intention  of  thegranter  of  the  bond,  or  on  the  authorities 
and  precedents  which  fix  the  legal  meaning  and  import  of  an 
obligation  and  destination  expressed  in  the  terms  used  in  the 
bond  which  is  now  the  subject  of  construction. 

*'  In  the  first  place,  it  is  hardly  possible  to  suppose  that  any 
rational  parent  granting  a  provision  to  a  daughter  in  the  terms 
of  this  bond,  could  seriously  intend  that  in  case  of  the  prede- 
cease of  her  husband  a  few  years  after  the  marriage,  and  of  the 
death  of  the  children  of  the  marriage  in  pupUlariip,  the  fee  of 
the  provision  should  be  claimable  by  the  collateral  and  distant 
heirs  of  the  first  husband,  thus  depriving  a  woman  still  in  youth, 
■nd  likely  to  form  another  connexion  in  life,  of  the  capital  of 
Che  whole  provision.  If  that  extraordinary  arrangement  had 
been  contemplated  by  the  father,  there  were  various  ways  of 
carrying  his  intentions  into  effect ;  but  most  assuredly  the  bond 
in  that  case  never  would  have  been  expressed  in  the  terms  in 
which  it  was  here  framed.    But, 

"  In  the  next  place,  it  is  apprehended  that  the  clauses  in  the 
bond,  according  to  their  legitimate  and  established  construction 
in  our  practice,  were  sufficiently  calculated  to  preserve  every 
interest  which  the  parties  must  be  presumed  to  have  had  in  view 
at  its  date ;  and  as  these  interests  no  longer  exist,  Mrs  Mac- 
intosh is  now  left  in  the  free  and  uncontrolled  right  of  the  pro- 
Tision  secured  to  her  by  her  father.  The  material  clauses  of 
this  bond  deserve  to  be  separately  considered. 

"  1.  In  the  leading  and  obligatory  clause  of  the  bond,  the 
Duke  became  bound  to  *  make  payment  to  the  said  Jane  Gordon, 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  said  in- 
tended marriage,  of  the  sum  of  £5000  Sterling,  and  that  to  the 
said  Jane  Gordon  in  liferent,  during  all  the  days  of  her  lifetime, 
excluding  the  jua  mariti  of  the  said  Lachlan  Macintosh  her  in- 
tended husband,  and  to  the  children  to  be  procreated  of  the 
said  intended  marriage  in  fee,  and  that  in  such  proportions  as 
the  said  Jane  Gordon  and  Lachlan  Macintosh  shall  appoint  by 
any  writing,'  &c.,  *  or  failing  issue  of  the  said  intended  marriage, 
to  the  said  Lachlan  Macintosh  in  fee.' 

"  Now,  if  that  clause  stood  per  se,  it  is  supposed  that  no  lawyer 
could  seriously  entertain  a  doubt  that  the  payee  of  the  bond, 
though  ex  fiffura  verborum  a  liferentrix,  was  truly  and  legally 
the  fiar.  There  have,  it  is  supposed,  been  thousands  of  in- 
stances, since  the  case  of  Newlands  in  1794,  in  which  similar 


destinations  to  parents  in  liferent,  and  to  children  na$eiiuri  in 
fee,  have  occurred  in  practice,  and  no  party  has  for  many  years 
attempted  to  question  their  legal  effect.  They  have  been  in- 
variably held  to  vest  a  fee  in  the  nominal  liferenter.  The  case 
of  Cuthbertson  in  1781  (Diet.  p.  4279),  quoted  in  Mrs  Mac- 
intosh's case,  is  an  early  precedent  in  point ;  but  the  case  of 
Lindsay,  in  1807,  (App.  to  Morison,  voce  Fiar,  No.  1)  appears  to 
be  a  still  stronger  exemplification  of  the  leaning  of  the  law  to 
hold  a  fee  as  vested  in  the  nominal  liferentrix  under  a  destina- 
tion to  a  party  in  liferent,  and  her  children  nascitvri  in  fee. 
There,  William  Lamberton  having  given  money  to  hfs  married 
daughter  in  trust,  to  purchase  a  tenement,  the  conveyance,  as 
arranged,  was  taken  'to William  Lamberton  (the father) during 
all  the  days  of  his  life,  and  after  his  decease,  to  his  daughter 
Janet  Lamberton,  also  in  liferent  during  all  the  dayt  of  her  life, 
and  to  the  children  already  procreated  or  to  be  procreated  of 
the  marriage  between  her  and  David  Lindsay,  equally  among 
them,  in  fee.*  There  was  a  power  reserved  to  William  the 
father,  without  consent  of  the  daughter,  to  alter  or  innovate  the 
destination,  or  even  to  sell  or  burden  the  premises.  He  never 
did  so ;  but  on  his  death,  Janet  the  daughter  sold  the  tenement, 
when  a  declarator  was  brought  to  try  her  right ;  and  the  Court, 
with  only  one  dissentient  voice,  found  that  the  fee  was  in 
Janet. 

"  In  short,  upon  these  and  other  authorities  of  daily  citation, 
it  is  thought  that  the  import  of  such  a  destination  as  that  which 
is  set  forth  in  the  obligatory  clause  of  the  present  bond,  is  now 
irreversibly  fixed,  and  that  no  question  as  to  its  import  could 
now  be  safely  mooted. 

"2.  But  the  whole  difficulty  of  the  present  case  is  said  to 
arise  from  another  provision  in  the  bond,  which  now  deserves 
particular  attention.  The  clause  referred  to,  is  that  whereby 
the  noble  granter  of  the  bond  stipulated  that  he  should  be  at 
liberty  to  pay  up  the  capital  sum,  and  that  so  often  as  the  sum 
Was  paid  up,  and  as  the  existing  security  was  changed, '  it  should  be 
again  lent  out  and  reinvested  on  good  and  sufficient  security,  at 
the  sight  and  to  the  satisfaction  of  the  Most  Noble  George 
Marquis  of  Huntly'  (and  certain  other  gentlemen  named),  '  the 
security  to  be  taken  in  the  same  terms  as  are  above  expressed.' 

"  Here  it  will  be  observed,  that  no  provision  was  made  for 
any  new  restraint  being  introduced  into  the  title.  The  security 
was  to  be  granted  on  every  renewal,  precisely  in  the  same  terms 
as  the  original  bond.  But  the  plea  of  the  heir-at-law  of  the 
husband  is,  that  this  stipulation  had  the  effect  of  converting  Mrs 
Macintosh's  right  into  that  of  a  mere  liferentrix,  and  that  it  re- 
duced such  fee  as  was  technically  vested  in  her  into  a  fiduciary 
fee  for  the  children  nascituri,  in  the  first  instance,  and  failing 
them,  for  Macintosh  the  husband,  and  his  heirs«at-law. 

'*  It  seems,  however,  to  be  contrary  to  every  sound  and  legiti- 
mate inference,  to  hold  that  this  was  the  real  meaning  of  the  par- 
ties in  the  clause  under  consideration.  The  bond  appears  to  have 
been  prepared  by  the  agent  before  this  Court  of  a  nobleman  of 
extensive  property,  at  a  time  when  it  bad  long  been  understood 
by  the  profession  that  a  destination  in  similar  terms  carried  the 
fee  to  the  nominal  liferentrix,  and  it  was  matter  of  equal  noto- 
riety at  that  period,  that  parties  who  intended  to  limit  a  provi- 
sion about  to  be  given  to  a  young  relative,  to  a  liferent  only, 
were  bound  either  to  direct  the  conveyance  to  be  given  for 
'  liferent  use  allenarfy,'  as  laid  down  in  the  case  of  ITewlands, 
or  otherwise  to  convey  the  subject  or  fund  directly  to  trustees^ 
as  in  the  case  of  Seton  (Diet.  p.  4219),  who  would  have  held 
the  fund  securely  for  behoof  of  all  to  whom  any  ultimate  right 
was  intended  to  be  given.  But  when  the  bond  was  not  so  ex- 
pressed, it  follows  on  every  principle  of  law  and  right  construc- 
tion, that  it  was  framed  for  another  purpose,  which,  if  discover- 
able, must  receive  effect  from  this  Court. 

*'  In  this  inquiry,  it  is  well  known  that  prohibitions  to  uplift 
money  secured  by  bonds  in  special  terms,  and  obligations  to  re- 
invest the  fund  if  paid  up,  have  not  been  of  very  frequent  occur- 
rence in  modern  practice  ;  but  in  the  earlier  periods  of  our  law 
these  were  not  uncommon.  In  the  Dictionary  there  ia  a  whole 
section  on  the  effect  of  '  prohibitions  to  alter,'  and  '  to  uplift 
without  consent,'  and  of  clauses  '  of  return,'  &c.  (Diet.  4304), 
and  the  import  of  all  the  decisions  seems  to  come  to  this,  that 
such  clauses  were  intended  to  prevent  gratuitous  alienations ; 
but  tint  they  could  not  alibct  the  previoiis  and  legal  r%ht  vested 
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in  the  original  creditor  or  payee,  Rt  least  ao  fiir  ai  to  prevent 
the  property  or  fund  so  vetted  in  him  from  being  attached  for 
his  onerous  debts  and  deeds,  or  even  alienated  by  the  creditor 
for  just  and  useful  purposes.  In  illustration  of  this  doctrine, 
reference  may  be  made  to  the  case  of  Drummond  (Diet.  p. 
4307),  which  is  reported  at  great  length,  both  by  Stair  and 
Gilmour,  and  to  the  cases  of  Strachan  in  1683  (p.  4310),  and 
Strachan  in  1714  (p.  4312) — all  reported  undei  the  same  title 
of  the  Dictionary. 

"  It  is  conceived  that  these  authorities  suflSciently  indicate 
the  legal  import  and  extent  of  the  obligation  to  keep  up  and 
renew  tbe  security  in  the  present  case.  That  stipulation  could 
not  have  been  inserted  for  the  purpone  of  dioesting  the  dispones 
or  creditor  of  the  right  vested  in  her  by  the  obligatory  clause  of 
the  bond.  On  the  contrary,  it  provides  anxiously  for  the  re> 
petition  and  renewal  of  the  security  in  the  precise  terms  of  the 
original  right.  The  rights  of  the  parties  in  the  fund,  therefore, 
must  be  judged  of  in  the  same  manner  as  if  the  Duke  of  Gordon 
bad  retained  the  fund  upon  the  original  bond,  without  paying 
up  the  capital  till  the  present  period ;  in  that  event  the  question 
would  have  occurred  purely,  and  without  any  specialty,  if  the 
fee  or  right  of  property  in  this  fund  now  remained  with  Mrs 
Jane  Gordon,  the  favoured  party,  or  if  it  bad  passed  to  the 
heirs  of  her  deceased  husband,  who  were  strangers  in  blood  to 
ber  and  her  father.  Could  onerous  creditors  contracting  with 
Jane  Gordon,  not  have  attached  this  fund  as  now  free  and  dis- 
encumbered of  every  burden  and  interest  previously  existing  in 
third  parties  ?  Or  would  Mrs  Jane  Macintosh  be  viewed  as  a 
mere  fiduciary  for  her  husband's  collateral  heirs? 

"  The  Lord  Ordinary  is  of  opinion  that  the  widow's  plea  on 
these  points  would  have  been  insuperable.  She  was,  by  the 
conceptioa  of  the  original  bond,  constituted  in  proper  technical 
terms  the  fiar  of  the  fund ;  and  though  there  was  a  substitution 
fenced  with  a  certain  prohibitory  clause,  which  efiWctually  pre- 
Tenred  her  from  altering  the  destination,  it  is  at  least  question- 
able if  her  creditors  would  have  been  legally  restrained,  even  if 
the  marriage  bad  ntbniied,  from  attaching  the  fund  for  any  pro- 
perly onerifus  contraction  of  hers ;  and  still  less  can  she  be  pre- 
vented from  alienating  the  subject,  when  the  parties  have  pre^ 
deceased  her,  whose  contingent  interest,  now  at  an  end,  was 
B9anife«tly  tbe  sole  cause  of  any  limitation  imposed  on  her  by 
ber  father,  in  the  uplifting  and  disposal  of  her  portion. 

"  The  case  is  treated  by  the  heir-at-law  as  if  the  clauses  of 
the  bond  in  the  present  instance  were  equivalent  to  a  formal 
and  irrevocable  conveyance  of  tbe  fund  I'a  trusty  to  the  parties 
authorised  to  superintend  the  reinvestments.  But  if  the  legal 
construction  of  the  bond  before  suggested  be  coirect,  there  is 
an  important  distinction  between  the  cates.  The  bond  imposed 
a  certain  restraint  upon  the  wife,  but  it  did  not  in  law  entirely  ex- 
clude her  administration  and  power  over  the  fund  for  onerous 
causes,  as  a  conveyance  to  stranger  trustees  would  have  done. 
This  apparently  was  not  intended.  It  might  have  been  greatly 
against  the  interest  of  Mrs  Macintosh's  children  themselves, 
whose  ultimate  advantage  was  obviously  contemplated  in  this 
bond,  so  to  restrain  the  fiar ;  as  it  might  be  necessary  for  her  to 
raise  or  borrow  money  on  tbe  bond,  to  educate  or  establish  them 
in  the  world,  or  for  other  purposes  beneficial  to  herself  and  ber 
family.  Hence  the  appointment  of  third  parties  to  advise  the 
fiar  in  uplifting  and  reinvesting  the  capital,  was  proper,  as  her 
husband's  jut  mar'Ui  was  excluded,  and  it  was  probably  thought 
expedient  to  put  some  restraint  on  ber  against  unnecessary  and 
gr^ituitotts  alienations.  But  such  a  provision  cannot  change  the 
legal  character  of  tbe  right  conferred  on  the  payee  under  the 
principal  clause  of  tbe  bond,  or  raise  the  mere  tpes  of  substi- 
f  uces  under  a  contingent  destination  into  an  immediate  right  of 
fee. 

"  Finally,  even  if  tbe  sum  in  the  bond  here,  instead  of  being 
Bade  payable  directly  to  Jane  Grordon,  had  been  at  first  con- 
veyed by  the  Duke  of  Gordon,  in  proper  and  formal  terms,  to 
trutteeSf  for  behoof  of  the  same  parties  who  are  called  under  tbe 
substitution  ip  the  bond,  it  is  probable  that  the  claim  of  Mrs 
Macintosh,  in  the  events  which  have  now  emerged,  would  have 
been  equally  well  founded.  Even  if  the  Duke  of  Gordon  had 
placed  £0000  in  the  hands  of  trustees,  for  behoof  of  his  daugh- 
ter in  lifercDi  dttrisg  alt  the  days  of  her  life,  and  of  the  children 
of  tbe  marriflgdy  wbiNU  kUin^f  of  LadUan  Ma^tpib,  her  hut- 


band,  in  fee  ^without  any  mention  of  heirs),  it  is  clear  that 
such  a  provision  would  not  have  been  exigible  from  the  trus- 
tees till  Mrs  Macintosh's  death  ;  and  if  so,  no  jus  crediti  would 
have  vested  in  any  of  the  substitutes  till  the  period  o/ payment, 
as  laid  down  by  the  First  Division  of  the  Court  in  the  late 
cause  of  Wright  and  Ogilvie,  which  was  elaborately  argued  and 
well  considered.  (See  Rep.,  9th  July  1840).  But  if,  as  has 
happened  here,  all  the  substitutes  die  without  issue  prior  to 
the  term  of  payment,  it  follows  that  the  provision,  in  so  far  as  any 
contingent  interest  was  given  to  substitutes,  would  lapse,  and 
so  leave  tbe  fund  (if  there  had  been  a  trust)  to  be  claimable  in 
absolute  property  by  the  party  for  whose  primary  behoof  it  was 
created. 

**  Indeed,  even  when  a  trust  has  been  constituted  over  a 
wife's  property  in  an  antenuptial  contract  oj" marriage,  or  (semble) 
in  any  other  deed  in  contemplation  of  marriage,  it  may  be  re* 
called  or  put  an  end  to  by  the  radical  owner  of  the  subject,  on 
tbe  diitsolution  of  the  marriage,  when  the  interests  have  come  to 
an  end  in  respect  of  which  the  trust  was  created.  This  was 
almost  the  unanimous  opinion  of  tbe  Court  in  the  case  of  Mrs 
Torry  Anderson  of  Tushielaw  in  1837  (See  Reports,  2d  June 
1837),  in  which  it  was  held  that  while  a  trust  made  by  a  bride 
of  her  property,  in  an  antenuptial  contract  of  marriage,  could 
not  be  recalled  pending  the  marriage,  it  might  unquestionably 
be  revoked  after  the  dissolution  of  the  marriage,  when  no  party 
had  any  longer  an  interest  to  maintain  the  trust.  That  prin- 
ciple might  have  applied  to  the  circumstances  of  the  present  case 
as  they  now  stand,  even  if  a  formal  trust  had  been  created  ; 
but  the  parties  did  not  think  it  necessary  to  constitute  any 
such  stringent  security  when  the  marrisge  of  the  claimant  took 
place. 

**  In  every  view,  therefore,  which  the  Lord  Ordinary  can 
take  of  this  case,  he  is  of  opinion  that  there  are  ample  grounds^ 
in  point  of  law,  for  sustaining  tbe  claim  of  Mrs  Macintosh.' 
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Captain  Macintosh  reclaimed.     At  advising, 

Lord  President. — It  is  certain  that  tbe  word  allenarly  does 
not  occur  here.  This  is  a  fact  of  great  importance;  but  I  ap- 
prehend that  in  the  most  of  those  cases  in  which  that  word  has 
been  considered  necessary,  in  order  to  restrict  the  parent's  right 
to  a  bare  liferent,  the  kind  of  property  in  question  was  land.  There 
may  be  some  room  for  doubting  if  the  rule  applies  as  strongly  to 
the  case  of  a  money  provision.  A  question  occurred  lately  in  the 
Second  Division  as  to  the  construction  of  a  will,  and  we  all 
concurred  in  thinking,  that  if  from  the  words  of  the  deed  it 
appeared  that  nothing  more  was  intended  than  to  give  a  liferent^ 
effdct  must  be  given  to  the  intention,  even  in  the  absence  of 
laxative  words.  I  am  aware  that  we  cannot  trench  on  the  case 
of  Newlands;  but  I  have  some  doubts  whether  the  present  case 
can  be  considered  identical  with  it.  The  matter  certainly  doee 
not  appear  so  clear  to  me  as  it  does  to  tbe  Lord  Ordinary. 

Lard  Giilies, — I  am  quite  decided  that  the  interlocutor  is 
right.  Effect  ought  certainly  to  be  given  to  tbe  will  of  tbe 
^ranter ;  but  I  have  no  doubt  that  in  this  case,  that  will  way 
ju&t  as  the  Lord  Ordinary  has  interpreted  it,  1  cannot  conceive 
that  the  granter  wished  his  daughter  to  be  deprived  of  the  fee. 
X  dare  say  he  did  not  contemplate  the  event  which  has  hap- 
pened, of  the  issue  of  the  marriage  becoming  extinct  during  the 
mother's  life.  Had  he  done  so,  it  is  probable  that  he  might 
have  provided  more  distinctly  for  tbe  consequences.  But  the 
Lord  Ordinary's  note  is  so  full  and  satisfactory,  that  I  have 
little  to  add.  I  naay  only  observe,  that  though  the  provision 
was  granted  in  contemplation  of  the  marriage,  it  was  also  for 
love  and  favour  to  the  daughter.  That  was  the  granter's  roo< 
tive ;  and  it  is  altogether  inconsistent  with  it,  to  suppose  that  he 
wished  to  deprive  her  of  the  fee,  and  leave  it  to  go  to  utter  strangers. 
This  I  cannot  believe.  Then  the  payment  is  not  only  to  be 
made  to  Jane  Gordon,  but  it  is  to  be  made  secluding  the  jus 
mariti ;  and  I  am  satisfied  that  tbe  whole  clause  regarding  the  re- 
investment was  framed  for  the  purpose  of  giving  effect  to  this 
seclusion.  Taking  these  two  things  into  view — first,  the  ex- 
clusion of  the  jus  mariti,  and  then  the  declaration  of  love  and 
favour,  as  the  sole  or  chief  object  of  the  provision — I  can  have 
no  doubt  that  the  fee  is  in  Mrs  Macintosh.  I  most  also  say, 
that  I  see  no  ground  for  the  distinction  between  heritable  and 
moveable  io  questions  of  this  nature.    The  case  of  Newlands 
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standi  antooched,  and  has  been  followed  in  Tarious  instances 
analogous  to  the  present. 

Lord  Maekemie I  am  of  the  same  opinion.     This  is  the 

ease  of  a  money  proWsion  granted  by  a  fiither  to  his  daughter 
on  the  occasion  of  her  marriage.  It  is  directed  to  be  paid  to 
the  daughter  in  liferent,  and  her  children  nandturi  in  fee ;  and 
the  question  is,  whether  it  belongs  to  the  daughter  or  to  the  heirs 
of  her  children  predeceasing, — that  is,  whether  the  fee  is  vested  in 
her  or  not  ?  If  it  did  Test  in  her,  it  is  in  her  yet.  If  it  did  not, 
she  has  no  right.  The  heirs  of  her  children  must  take  the  fee. 
Now  I  think  that  the  fee  was  in  her.  It  was  established  as  a 
general  point  by  the  case  of  Newlands,  that  where  a  grant  is 
made  in  this  way  to  a  parent  in  liferent,  and  the  children  nosci- 
tart  in  fee,  the  fee  is  in  the  parent,  unless  the  word  allenarly 
be  used,  or  some  other  word  of  full  and  entire  equivalence. 
That  decision  has  been  adhered  to  over  and  over  again,  in  sub- 
sequent cases ;  and  these  decisions  have  regulated  the  practice 
of  conveyancing.  The  rule  was  introduced  from  a  legal  ne- 
cessity, contrary  to  what  may  have  been  presumed  to  be  the 
intention  of  the  granter.  But  after  it  was  established,  and  deeds 
came  to  be  drawn  by  skilfull  professional  conveyancers,  the  in- 
tention of  the  granter  must  be  supposed  to  have  been  according 
to  the  technical  construction  of  the  terms  employed.  That 
▼ery  remark  yras  made  in  the  case  of  Duff,  in  1810 ;  and  in  that 
case,  though  there  were  some  special  grounds  for  doubting  whe- 
ther the  terms  were  not  intended  to  be  used  in  a  different  sense, 
they  received  their  common  effect.  Are  there  then  sufficient 
specialties  in  the  present  case  to  overrule,  in  the  first  place, 
the  difBculty  that  the  fee  must  have  been  in  pendente,  unless 
it  Tested  in  Mrs  Macintosh ;  and  in  the  eeeond  place,  the  pre- 
sumption that  the  words  were  used  in  their  technical  sense? 
I  rather  think,  if  we  are  to  guess,  from  a  view  of  the  whole 
deed,  at  the  meaning  of  the  granter,  that  it  was  that  his  daugh- 
ter should  have  (he  fee.  It  is  true  that  the  grant  was  in  con- 
templation of  the  marriage  of  the  granter's  daughter,  but  it  also 
bears  a  narrative  of  love  and  favour  to  her,  and  it  was  in  lieu 
of  all  former  provisions  in  her  favour,  which  are  revoked  ac- 
cordingly. Favour  to  the  husband  is  not  described  as  one  of 
the  causes  of  granting,  nor  any  thing  granted  on  the  part  of  the 
husband  to  the  wife.  Then  there  is  another  grant  of  an  an- 
nuity of  X200  to  his  daughter,  over  and  above  the  provision  of 
£5000,  and  in  both  there  is  a  careful  exclusion  of  the  husband's 
ju8  mariti.  No  weight  is  to  be  attached  to  the  circumstance, 
that  failing  her  having  children,  the  provision  was  to  go  to  her 
husband  ;  for  this  was  no  great  mark  of  favour,  seeing  that,  as 
she  was  a  natural  child,  she  could  have  no  other  heirs  except 
her  children,  to  take  the  fee  vested  in  her.  But  then  it  is  said 
that  there  was  here  a  trust  constituted — not  directly,  indeed, 
but  contingently.  If  that  were  true,  there  would  be  something 
in  it ;  still  it  would  be  a  curious  thing,  that  a  trust  which  was 
to  have  the  effect  of  overturning  the  ordinary  effect  of  the  des- 
tination, should  only  be  a  contingent  one.  But  it  is  not  true. 
A  trust  would  ha^e  taken  away  the  objection  that  the  fee  was 
in  pendente.  But  all  that  was  provided  was,  that  the  money 
should  be  reinvested  at  the  sight  of  certain  friends,  in  case  it 
should  suit  the  granter  to  pay  it  up.  They  were  not  to  hold 
the  money  as  trustees,  but  only  to  see  it  reinvested.  That  does 
not  remove  in  the  least  degree  the  difficulty  of  the  fee  being  la 
pendente  ;  nor  is  it  a  solid  ground  for  presuming  the  granter's 
intention  to  have  been  in  favour  of  the  husband.  The  only 
argmaent  that  struck  me  was,  that  if  she  be  the  fiar,  she  must 
have  power  to  uplift  the  money  herself.  But  this  difficulty 
applies  io  some  degree,  whoever  is  fiar ;  and  even  though  the 
daaglifcr  waa  Av;  I  thiiik  the  provisioa  as  to  the  money  being 
reinvested  might  be  inteiNM  as  a  ekcdc  spoa  her,  to  prevent 
the  payment  of  it  for  the  granter's  convenience,  throwing  it  looaa 
into  her  hands.  It  would  be  too  much  to  infer  from  this  that 
there  was  to  be  no  fee  in  the  wife,  or  that  there  was  intention 
in  favour  of  the  husband  at  her  expense. 

Lord  Fullerton. — I  am  of  the  same  opinion.  The  only  ques- 
tion is,  whether  the  fee  was  in  the  wife  or  in  the  children  ?  On 
looking  at  the  terms  of  the  deed,  I  am  clear  that  it  was  in  the 
wife.  We  are  not  entitled  to  suppose  that  the  intention  of  the 
granter  was  different  from  the  import  of  the  technical  words 
employed.  These  are  evidently  to  be  interpreted  as  conveying 
a  fee  to  the  wife,  and  I  see  nothing  in  the  condition  as  to  the 


reinvestment,  to  cast  any  doubt  on  this  interpretation.  What 
the  effect  of  the  check  might  have  been,  had  the  wife  endea- 
voured to  use  her  rights  as  fiar,  without  regarding  it,  is  a  dif- 
ferent question  ;  but  here  all  we  have  to  determine  is,  where  the 
fee  vested  ?  I  am  clear  that  it  vested  in  the  wife. 

Lord  President. — After  hearing  your  Lordships,  I  feel  bound 
to  say  that  my  doubts  are  removed,  and  that  I  am  also  disposed 
to  adhere  to  the  interlocutor. 

The  Court  adhered* 

Authorities  for  Mrs  Bfacintosh. — Torry's  Creditors,  25th  Nov. 
1755;  Mor.  4262.  Dewar,  5th  May  1825;  1  Wilson  and 
Shaw.  Douglas,  7th  July  1761 ;  M.  4269.  Lindsay,  9th  Dec. 
1807 ;  M.  voce  Fiar,  App.  No.  1.  Case  of  Cuthhertson,  1st 
March  1781 ;  M.  4279.  Case  of  Provan,  14th  Jan.  1840. 
Johnston  9(h  June  1840. 

Authorities  for  Captain  Macintosh. — Oerran  v.  Alexander, 
16th  June  1781 ;  M.  4402.  Mein  v.  Taylor,  5th  June  1827. 
Newlands  v.  Newlands'  Creditors,  i9th  July  1794,  affirmed 
26th  April  1798.  Hunter  v.  Hunter's  Trustees,  9th  July  1794; 
Bell's  Cases.  Ewan  v.  WaU,  10th  July  1828.  Fisher  e. 
Dixon,  24th  Nov.  1831,  affirmed  Ist  July  1833.  Archibsld 
Seron  v.  Creditors  of  Sir  Hugh  Seton,  6th  March  1 793 ;  M. 
4219.  Turnbull  v.  Tawse,  House  of  Lords  15th  April  1825. 
Leitch  V.  Leitch's  Trustees,  2d  June  1826,  affirmed  17th  Feb. 
1829.  Scott  V.  Napier,  14th  Feb.  1826 ;  2  W.  and  Sh.  Stair, 
B.  II.  t.  6,  §  10,  Brodie's  Note.  Cuninghame  v.  Hawthorn, 
29th  Dec.  1810.  Earl  of  Wemyss  v.  Earl  of  Haddington.  28th 
Feb.  1816,  House  of  Lords  20th  May  18ia  Bell's  llluatim- 
tions.  Vol.  II.  pp.  511,  514. 

Lord  Ordinary,  Cuninghame. — For  Mrs  Madntoeh,  Ruther- 

furd,  G.  Bell;  James  Macallan,  W.S.,  Agent For  Captain 

Macintosh,  Solid  tor- General  (M*Neill},  Pyper ;  David  Wight, 
W.S.,  Agent B.  Clerk |H.B.] 


Sth  December  1841. 


FiKST  Division. — (H.  B.) 

No.  44. — George  Dilx^on  Hbarne  Kirkaldt,  Stu-^ 
pender  and  Advocator^  «.  Mrs  Catherine  Mar- 
shall and  Others,  Chargers  and  Reepondenis* 

Trust— Catholic  Creditor— .Ranking—^  trust-settlement  for 
family  purposes,  by  a  party  who  proved  to  have  died  insolvent, 
having  been  taken  up  by  the  trustees,  and  administered  by  them 
on  a  general  understanding  with  the  creditors,  and  for  their  be- 
hoof,  a  creditor  holding  a  personal  and  heritable  security  for  the 
same  debt,  claimed  on  the  personal  security  for  the  whole 
amount.  A  multiplepoinding  was  afterwards  raised  by  certain 
creditors  in  name  of  the  trustees,  and  the  same  creditor  again 
lodged  his  daim  to  rank  for  the  full  amount  of  the  debt,  with' 
out  deducting  a  payment  which  he  had  in  the  meantime  re* 
ceivedfrom  the  heritable  security — Held  that  the  ranking  was 
good. 

Abraham  Middleton,  plumber  in  Dundee,  died  in 
August  1832,  leaving  a  general  disposition  and  settle- 
ment of  his  whole  property,  heritable  and  moveable,  to 
trustees,  with  instructions,  after  paying  his  debts  and 
funeral  expenses,  to  divide  the  residue  among  his  chil- 
dren. The  trustees,  after  entering  on  the  management, 
saw  reason  to  doubt  the  solvency  of  the  trust-estate, 
and  published  an  advertisement  calling  a  meeting  of 
Mr  Middieton's  creditors  **  to  consider  of  the  state  of 
the  tmsf-offiun^  mad  adviae  aa  to  the  beat  course  to  be 
pursued  for  the  interest  of  all  cotteemed."  Thej  at 
the  same  time  desired  all  who  had  claims  on  the  estate 
to  lodge  them,  with  affidavits  of  verity,  and  those  in- 
debted to  it  to  make  payment.  Claims  and  affidavits 
were  accordingly  lodged ;  and  at  a  meeting  of  the  cre- 
ditors, on  the  29th  September  1832,  it  was  resolved 
that  the  trustees  should  proceed  to  realise  the  estate, 
and  distribute  the  funds  among  the  creditors. 
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One  of  the  debts  due  by  Mr  Middleton  was  a  sum 
of  £2000  which  he  had  borrowed  in  1826  from  Mrs 
and  Miss  Kirkaldy,  and  for  which  he  had  granted  his 
personal  obligation,  and  also  a  bond  and  disposition  in 
security  over  certain  heritable  subjects  in  Dundee.  On 
the  19Ui  September,  previous  to  the  above  meeting  of 
creditors,  Mr  G.  D.  H.  Kirkaldy,  who  had  acquired 
right  to  the  debt,  intimated  the  assignation  of  rents  to 
the  tenants,  and  shortly  after,  having  made  requisition 
of  payment  both  upon  the  trustees  aud  Mr  Middleton's 
heir-at-law,  entered  to  possession. 

On  the  6th  July  1833,  Mrs  Catherine  Marshall,  one 
of  Mr  Middleton's  daughters  and  residuary  legatees, 
with  certain  of  his  creditors,  brought  a  process  of  muU 
tiplepoinding  in  name  of  the  trustees  before  the  Magis- 
trates of  Dundee.  At  this  time  Mr  Kirkaldy  had  not 
lodged  his  claim  with  the  trustees ;  but  on  the  3d  Au- 
gust following,  he  lodged  it  with  an  affidavit,  in  which, 
founding  on  the  bond  and  disposition  in  security,  he 
deponed, 

*'  that  no  part  of  the  said  principal  inni  of  £2000  Sterling,  nor 
of  the  said  interest  thereof  from  the  laid  term  of  Whitsunday 
(1832),  to  the  said  9th  day  of  Aogast  in  the  year  1832,  amount- 
ing to  £23.  lis.,  has  been  paid,  or  in  any  way  compensated  to 
the  deponent,"  "  and  he  claimed  to  be  ranked  on  the  personal 
estate  for  the  said  two  sums,  amounting  together  to  the  sum  of 
£2023.  lis.,  without  prejudice  always  to  the  security  held  hy 
the  deponent  over  the  property  in  the  Nethergate  Street  of 
Dundee ;"  but  with  the  understanding  always,  *'  that  the  de» 
ponent  is  not  to  draw  or  retain  more  than  full  payment  of  the 
said  debt,  with  subsequent  interest,  and  the  expenses  incurred 
to  hin  in  recovering  the  debt  from  the  personal  estate  and  the 
ud  heritable  property." 


On  the  5th  August,  at  another  meeting  of  the  cre- 
ditors called  by  the  trustees  in  consequence  of  the 
raising  of  the  process  of  multiplepoinding,  it  was  re- 
solved by  a  considerable  majority,  that  <*  a  process  of 
multiplepoinding  is  premature  and  unnecessary,  and 
calculated  rather  to  hamper  and  retard  than  to  facilitate 
and  expedite  the  winding  up  of  the  estate ;"  that  the 
administration  of  the  trustees  had  been  satisfactory ; 
and  that  a  petition  should  be  presented  in  their  name 
against  an  interlocutor  which  the  Magistrates  had  pro- 
nounced sustaining  the  process,  and  ordering  a  con- 
descendence of  the  fund  in  medio,  A  petition  was 
accordingly  presented,  but  was  refused  on  the  20th 
November  1833.  About  a  month  previous  (16th  Oc- 
tober), Mr  Kirkaldy,  with  concurrence  of  the  trustees, 
brought  the  heritable  subjects  to  sale.  The  price  ob- 
tained was  £2140,  and  the  disposition  to  the  purchaser, 
granted  also  with  concurrence  of  the  trustees,  bore  to  be 

**  withoat  prqadice  always  to  the  ranking  lately  claimed  by 
me"  (the  present  claimant),  "  for  the  said  principal  sum,  and 
iAtcf«st  due  thctM«  aft  tW  tiae  of  tW  sMd  AbnUMi  Middlt- 
Sdhtb^hCb^  spiw  nv  pefsoiraf  estate',  ubA?i  tue  mani^emeiit  or 
his  said  trustees,  the  said  ranking  and  claim  being  hereby  ex- 
pressly reserved,  to  the  effect  of  enabling  me  to  obtain  payment 
and  reimbursement  of  whatever  sum  the  said  principal  sum, 
with  the  interest  remaining  due  to  me,  and  the  expenses  which 
I  have  inearred  in  relation  thereto,  and  which  are  justly  charge- 
able nnder  the  said  bond,  shall  exceed  the  price  now  received 
by  me  from  the  said  Andrew  How'*  (the  purchaser)  **  as  above 
meotiooed,  but  no  fivther.*' 

Another  meeting  of  the  creditors  was  held  on  the 
30th  November  1833,  and  adjourned  to  4th  January 
1834»  against  which  time  the  trustees  were  directed  to 
make  ap  a  state  of  the  funds,  to  scrutinize  the  claims 


given  in,  and  prepare  a  scheme  of  division.  At  this 
adjourned  meeting  Mr  Kirkaldy's  agent  gave  in  a  let- 
ter, in  which  he  stated,  that 

*'  presuming  that  the  dividend  on  Mr  Kirkaldy 's  ranking  will 
amount  to  more  than  £131.  12.  9.,  I  have  on  his  part  to  state, 
that  he  restricts  his  dividend  to  that  sum,  or  to  whatever  less 
sum  shall  appear  to  be  due  to  him  on  an  inspection  of  the  ac- 
counts to  be  rendered,'*  &c. 

This  amount,  afterwards  restricted  on  account  of  an 
error  calculi  to  £129.  12.  2.,  was  entered  by  the  meet- 
ing as  an  objected  claim,  and  was  accordingly  reserved 
in  April  1 834,  when  the  trustees  made  payment  of  5s. 
per  pound  to  the  other  creditors  whose  claims  were  not 
disputed,  on  their  granting  a  discharge.  Meantime 
the  process  of  multiplepoinding  continued  in  depen- 
dence; and  an  interlocutor  having  been  pronounced 
fixing  the  term  within  which  claims  were  to  be  lodged, 
Mr  Kirkaldy,  on  the  18th  January  1835,  gave  in  a 
claim  and  affidavit  in  terms  similar  to  that  which  he 
had  formerly  given  in  to  the  trustees.  The  claim  was 
objected  to  by  certain  of  the  creditors,  on  the  ground 
that  Mr  Kirkaldy  was  not  entitled  to  be  ranked  on  the 
fund  in  medio  for  the  full  original  debt  owing  under 
the  bond  and  disposition  in  security,  but  only  for  the 
balance  remaining  unpaid  when  the  claim  was  lodged. 
After  a  variety  of  pleadings,  the  Magistrates  having 
ordered  a  report  to  be  made  on  the  claim,  found  '<  in 
terms  thereof,  that  the  just  amount  of  the  debt  for 
which  the  claimant  G.  D.  H.  Kirkaldy  is  entitled  to 
be  ranked  along  with  the  other  ordinary  creditors  of 
the  deceased,  according  to  the  judgments  of  this  court, 
of  date  6th  July  and  3d  August  1836,  is  £103.  1 1.  8  ;** 
and  quoad  ultra  sustained  the  objections,  and  rejected 
the  claim.  Afterwards,  in  October  1838,  the  Magis- 
trates pronounced  the  following  interlocutor : 

"  Having  considered  the  account  of  the  expenses  found  due 
by  the  claimant,  Mr  G.  D.  H.  Kirkaldy,  to  the  objectors  to  his 
claim,  with  the  report  thereon,  and  whole  process,  appioves  of 
the  report,  aud,  in  terms  thereof,  taxes  the  said  expenses  at 
£24.  17.  df ,  and  decerns." 

Mr  Kirkaldy  having  received  a  charge  for  the  amount, 
with  the  expense  of  extract,  brought  a  suspension,  in 
which  he  prayed  the  Court  "  simpliciUr  to  suspend  the 
foresaid  pretended  decreet,  letters  of  horning  and 
charge,  and  whole  grounds  and  warrants  thereof."  The 
chargers  objected  to  the  suspension  as  incompetent,  on 
the  ground  that  the  merits  were  not  before  the  Court, 
and  Mr  Kirkaldy  presented  a  note  of  advocation,  which 
was  passed  by  the  Lord  Ordinary  on  the  bills  "  ob 
contingentiamy  without  prejudice  to  any  objection  on 
the  ground  that  all  the  parties  have  not  been  named  in 
the  advocation  as  respondents."  The  record  was  after- 
wards closed  on  revised  reasons  of  suspension  and  ad- 

The  suspender  and  advocator  pleaded — I.  As  the 

respondents  were  the  only  parties  who  appeared  and 
opposed  the  claim  of  the  complainer  in  the  Court  below, 
and  are  the  sole  chargers  in  the  suspension,  it  was  not 
necessary  to  direct  the  advocation  against  any  other 
parties.  2.  The  multiplepoinding  was,  under  the  cir- 
cumstances, both  inexpedient  and  incompetent,  and 
ought  to  have  been  dismissed  by  the  Magistrates,  re- 
serving to  any  alleged  creditor  or  legatee  to  institute 
an  action  of  count  and  reckoning  against  the  trustees : 
Crichton  v.  Stewart,  4th  March  1 836 ;  Stobbie's  Trus- 
tees «.  M*Call,   12th  December  1838;  and  the  com- 
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plainer  as  a  creditor,  and  as  in  right  of  the  trustees, 
who  on  behalf  of  the  complainer  and  other  creditors 
opposed  the  competency  of  the  action,  is  entitled  to 
plead  that  objection ;  and  separatim,  he  is  entitled  to 
state  this,  and  every  competent  objection  to  the  legality 
of  the  decree  under  which  he  is  charged  to  pay  ex- 
penses. 3.  The  respondent,  Mrs  Marshall,  has  no  title 
to  appear  or  to  oppose  the  complainer,  or  to  charge  for 
expenses.  4.  No  mere  creditor  is  entitled  to  object  to 
the  debt  of  another  creditor  (more  especially  where  no 
objection  is  made  by  the  debtor),  unless  such  creditor 
has  competing  diligence ;  and  therefore  the  respondents 
have  no  title  to  object  to  the  claim  of  the  complainer ; 
and  at  all  events,  the  respondents,  on  the  supposition 
that  Mr  Middleton  died  solvent,  have  no  such  title ; 
and  it  is  only  on  the  footing  that  he  died  bankrupt  that 
they  have  any  such  pretension.  5.  The  complainer, 
as  a  creditor  on  the  insolvent  estate  of  Mr  Middleton 
for  (he  full  amount  of  his  debt,  in  terms  of  the  personal 
obligation,  was  entitled  to  draw  a  dividend  thereon, 
and  his  right  to  do  so  was  not  affected  by  the  circnm- 
stance  that  he  held  a  pledge  or  security  for  the  more 
effectually  obtaining  full  payment;  and  the  circum- 
stance that  he  subsequently  realised  the  value  of  that 
pledge  or  security  cannot  affect  his  claim,  to  the  effect 
of  preventing  him  from  recovering  20s.  in  the  pound. 

The  respondents  pleaded — I.  The  advocator  has  not 
called  the  proper  parties,  in  respect  that,  while  it  is 
sought  in  this  advocation  to  overturn  the  multiplepoind- 
ing  fimdttusy  it  is  not  directed  against  the  creditors, 
who  unanimously  resolved  that  the  estate  should  be 
administered  under  it,  nor  against  the  trustees  who 
made,  or  the  creditors  who  received  payment  from  the 
funds  on  the  faith  of  tiiat  resolution.  2.  The  advoca- 
tor is  barred  from  objecting  to  the  competency  of  the 
multiplepoinding, — (1.)  In  respect  that  he  not  only 
made  appearance  in  the  multiplepoinding  to  plead  his 
case  upon  the  merits,  and  made  up  a  record  without 
either  objecting  to  the  jurisdiction  or  advocating  the 
judgment  on  the  competency  which  had  already  been 
pronounced,  but  likewise  in  his  pleadings  expressly 
admitted  the  jurisdiction  of  the  Court :  (2.)  In  respect 
he  cannot  both  claim  a  dividend  under  the  minutes  of 
30th  November  1833  and  4th  January  1834,  and  at 
the  same  time  repudiate  the  arrangements  and  common 
measures  resolved  upon  at  that  meeting :  (3.)  In  re- 
spect he  has  not  called  the  parties  with  whom  the  ques- 
tion of  jurisdiction  was  tried  in  the  Court  below.  3. 
A  multiplepoinding  is  competently  brought  in  the  Court 
which  has  jurisdiction  over  the  fund,  or  the  holders  of 
the  fund,  these  being  in  law  defenders,  and  all  claim- 
ants pursuers.  4.  The  complainer  was  not  entitled  to 
be  ranked  on  the  moveable  estate,  except  after  deduct- 
ing the  sum  which  he  had  received  from  the  sale  of  the 
heritable  property. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


C( 


22d  June  1841 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  closed  record,  and  whole  process, 
and  made  avizandum,  repels  the  reasons  of  advocation  founded 
on  the  alleged  want  of  title  or  interest  in  the  respondents  to 
iiifist  in  theif  objections  to  the  complainer's  claim  of  ranking, 
or  on  the  incompetency  of  the  process  of  multiplepoinding,  as 
for  defect  of  jurisdiction  in  the  Magistrates.  But,  in  respect 
to  the  substantial  merits  of  that  claim  of  ranking  itself,  Finds, 
Ptimo,  That  the  trust-deed  executed  by  Middleton,  though 


originally  intended  and  taken  up  as  a  mere  family  settlement, 
came,  very  soon  after  his  death,  and  prior  to  any  of  the  pro- 
ceedings founded  on  in  this  action,  to  be  recognised  and  ad- 
ministered  exclusively  as  a  trust  for  creditors  on  an  insolvent 
estate,  and  was  acceded  to  as  such  apparently  by  all  the  credi- 
tors, and  in  particular  by  the  whole  parties  to  this  process,  who 
not  only  left  the  entire  property  in  the  hands  of  the  trustees, 
and  lodged  claims  upon  it  as  in  their  custody,  but  actually  re- 
ceived from  them  an  equal  dividend  of  5s.  in  the  pound  of  their 
admitted  debts,  and  had  set  apart  for  them  a  similar  dividend 
on  such  of  their  claims  as  were  disputed  ; — and  that  the  legal 
effects  of  this  adoption  and  recognition  of  the  trust  cannot  be 
at  all  affected  by  the  circumstance  that  the  multiplepoinding 
against  certain  judgments  in  which  this  advocation  has  been 
presented,  was  raised  in  the  name  of  the  said  trustees  by  cer- 
tain of  tbe  creditors  :  Finds,  Secundo,  That  on  the  3d  of  August 
1833,  a  claim  and  affidavit  was  lodged  with  the  said  trustees  by 
the  present  complainer  for  the  whole  amotiot  of  his  debt  of 
£2000,  with  interest  thereon  then  due  ;  and  that  subsequently, 
viz.,  on  the  16tb  October  1838,  the  said  complainer,  with  con- 
currence of  the  trustees,  sold  by  public  roup  tbe  heritable  pro* 
perty  disponed  to  him  in  security  of  the  said  debt,  under  tbe 
powers  of  sale  contained  in  his  bond,  and  on  30th  November 
thereafter  executed  a  disposition  (also  with  concurrence  of  the 
trustees)  in  favour  of  the  purchaser,  in  which  it  was  set  forth 
that  the  said  sale,  and  the  complainer's  consequent  receipt  of 
the  price,  should  be  without  prejudice  to  the  *  ranking  lately 
claimed  by  him  for  the  whole  principal  atim  and  interest  upon 
the  personal  estate  of  the  debtor,  under  the  management  of  his 
said  trustees, — which  claim  and  ranking  is  expressly  reserved, 
to  the  effect  of  bis  obtaining  full  payment  of  the  said  suro  and 
interest :'  Finds,  Tertio,  That  tbe  legal  effect  of  the  adoption 
of  this  trust  by  the  whole  creditors,  and  of  their  practical  ac- 
cession thereto,  was  to  vest  the  whole  personal  ef^tate  of  the 
debtor  in  tbe  trustees,  for  behoof  of,  and  for  equal  distribution 
(according  (o  their  existing  preferences)  among  the  whole  ac- 
ceding cieditors,  and  to  constitute  the  property  so  vested  as  a 
fund  attached  and  secured  for  their  rateable  payment,  in  the 
same  way  and  to  tbe  same  effect  as  if  tbe  same  bad  been  at- 
tached by  separate  diligence,  used  simultaneously  at  the  instance 
of  each  of  the  said  creditors:  And  finds.  Quarto,  That,  in  these 
circumstances,  the  ranking  originally  claimed  by  any  of  the 
creditors  on  the  said  insolvent  estate  cannot,  if  correctly  made 
at  the  time,  be  restricted  or  diminished  by  any  subsequent  re- 
coveries obtained  by  them  from  separate  securities  held  by  them, 
either  from  third  parties  or  over  particular  properties  belonging 
to  the  debtor,  but  must  subsist  and  be  allowed  to  their  full 
original  extent,  to  the  effect  of  enabling  them  to  draw  any  sum 
not  exceeding  208.  in  the  pound  of  their  whole  debt  and  in- 
terest :  And  therefore  advocates  the  cause ;  alters  the  iiiterlo* 
cutors  of  the  Magistrates  complained  of,  and  finds  the  com- 
plainer entitled  still  to  be  ranked  for  the  whole  amount  of  bis 
original  claim,  to  the  effect  of  recovering  full  payment  of  tbe 
balance  of  bis  whole  debt ;  and  finds  him  accordingly  entitled 
now  to  receive  the  sum  set  apart  for  this  contingent  claim,  when 
the  dividend  of  5s.  in  the  pound  was  paid  (in  January  1834)  to 
the  cieditors  whose  claims  were  not  disputed ;  and  decerns  in 
the  ranking  and  preference  accordingly :  Finds  tbe  compUiner 
entitled  to  expenses,  subject  to  modification,  both  in  this  Court 
and  before  the  Magistrates :  Allows  an  account  to  be  given  in, 
and  remits  to  the  auditor  for  bis  taxation  and  report. 

'*  yote. — The  Lord  Ordinary  having  expressed  pretty  fully, 
in  the  body  of  the  interlocutor,  the  views  upon  which  it  pro* 
ceeds,  does  not  think  it  necessary  to  add  any  farther  expoaitioo 
of  these  views,  or  any  remarks  on  tbe  authorities,  to  which  very 
copious  references  were  made  in  the  course  of  the  argument. 
The  hinging  point  of  the  case  is,  whether,  by  tbe  recognition 
and  adoption  of  the  trust,  there  was  actually  an  attacbment  of 
the  trust-funds  for  behoof  of  the  creditors,  equivalent  to  what 
might  have  been  effected  by  separate  pari  pauu  diligence  at  tbe 
instance  of  each,  and  a  security  then  constituted  in  their  favour 
over  these  funds,  such  as  would  have  been  created  by  the  use 
of  such  diligence?  For  it  was  not  at  last  disputed  that,  when 
there  is  once  such  an  attachment  and  security,  the  ranking  ori- 
ginally obtained  on  these  attached  funds  cannot  be  restricted 
(except  by  being  discharged  on  full  payment)  by  any  sii&segaeal 
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recoveries  from  other  and  separate  Becarities.  Now,  on  the 
whole  matter,  the  Lord  Ordinary  cannot  doabt  that  the  trust- 
fandf  were  to  attached  and  secured  in  this  case,  just  as  effec- 
tually as  if  the  trustees  had  obtained  a  joint  mandate  or  com- 
mission from  the  whole  acceding  creditors  to  use  diligence  for 
their  behoof,  and  had  accordingly  led  adjudications  of  the  heri- 
tage, and  proceeded  by  poindings  and  arrestment  to  secure  the 
whole  moveables  for  their  satisfaction.  The  adoption  of  the 
trust,  and  especially  the  actual  receipt  of  an  equal  and  rateable 
dividend  from  the  bands  of  the  trustees,  implied,  be  thinks,  all 
this,  and  truly  imported  an  assignment  of  their  several  rights  to 
the  trustees  (in  trust),  and  a  renunciation  of  all  such  separate 
diligence  as  could  alone  bring  the  actual  possession  of  the  said 
trustees,  and  their  right  to  distribute  the  property,  into  ques- 
tion. 

"  As  to  expenses,  the  Lord  Ordinary  contemplates  a  very 
large  modification  of  those  incurred  in  the  Inferior-court,  where 
the  proceedings  of  the  complainer  were  in  many  ways  objection- 
able ;  and  even  in  this  Court  there  are  grounds,  be  thinks,  for 
8  very  considerable  restriction.'* 

The  respondents  reclaimed,  except  in  so  far  as  the 
interlocator  repelled  the  reasons  of  advocation. 
At  advising, 

Jjord  Pretident — After  giving  all  the  attention  in  my  power 
to  this  case,  and  to  the  arguments  urged  against  the  interlocu- 
tor, I  am  not  able  to  see  any  thing  in  the  special  circumstances 
of  the  case  that  ought  to  induce  us  to  alter  it.  Tbe  general 
rule  of  law  is  not  disputed.  The  Bankrupt  Statutes  have  in- 
troduced a  new  principle  of  ranking,  which  of  course  regulates 
all  the  cases  properly  falling  under  these  Statutes;  but  the 
LfCgislature  has  not  thought  proper  to  extend  that  principle  to 
rankings  at  common  law,  according  to  which  it  is  well  known 
to  be  a  clear  and  indisputable  rule,  that  a  creditor  holding  se- 
parate securities  for  tbe  same  debt,  is  entitled  to  rank  upon  all 
of  them  without  deduction,  to  the  effect  of  drawing  full  pay- 
ment. Here  Mr  Kirkaldy  holds  two  securities ;  and  the  only 
question  therefore  is,  whether  there  is  any  thing,  in  the  special 
circumstances  of  the  case,  to  debar  him  from  ranking  fully  for 
both?  Tbe  Lord  Ordinary  has  taken  these  circumstances  into 
view,  and  has,  I  think,  disposed  of  them  correctly.  First,  it 
appears,  that  though  Mr  Middleton's  deed  was  merely  a  family 
settlement,  and  did  not  contemplate  the  appointment  of  trus- 
tees for  the  behoof  of  his  creditors,  there  afterwards  came  to 
be  an  understanding  among  tbe  creditors  that  the  trustees 
under  the  settlement  sbould  continue  the  management  for  their 
behoof.  This  is  proved  by  the  special  resolution  of  a  meeting 
called  by  the  trustees  to  consider  the  state  of  the  trust-affairs, 
and  adopt  measures  for  the  behoof  of  all  concerned.  Mr 
Kirkaldy  accordingly  gives  in  a  claim  to  the  trustees  for  the 
whole  amount  of  the  debt,  and  the  trustees  receive  it  without 
exception.  No  doubt  afterwards,  when  a  composition  of  five 
shillings  in  the  pound  was  paid  by  the  trustees,  the  sum  effeir- 
ing  to  Mr  Kirkaldy's  claim  was  reserved,  because  an  objection 
bad  be«;n  taken  to  it,  on  the  ground  that,  by  the  sale  of  the 
heritable  property,  payment  of  the  greater  part  of  it  had  been 
realised,  and  that  the  claim  ought  to  be  restricted  to  the  ba- 
lance. But  then  it  is  most  material  to  observe,  that  in  the  dis- 
position to  the  purchase  of  tbe  property,  there  was  inserted, 
with  the  concurrence  of  the  trustees,  an  express  reservation, 
bearing,  that  it  was  granted  without  prejudice  to  Mr  Kirkaldy's 
claim  to  rank  for  the  full  amount  of  the  debt.  Tbe  process  of 
iBoltiplepoinding,  and  the  lateness  of  the  period  at  which  Mr 
Kirkaldy  lodged  his  claim  in  it,  cannot  in  any  way  affect  the 
▼alidity  of  this  reservation. 

Lord  GUlies. — I  concur,  and  think  it  unnecessary,  after  what 
bas  been  said,  to  make  any  observations. 

Lord  Maekenzie. — I  also  think  the  interlocutor  is  right, 
thoDgb  I  am  not  prepared,  perhaps,  to  adopt  all  the  reasons  on 
whi«db  it  \»  founded.  The  general  rule  of  law,  as  to  the  effect 
of  a  dooble  ranking,  it  is  impossible  to  disturb,  though  I  don't 
pretend  to  comprehend  the  principle  which  led  to  the  adoption 
of  it. 

Lord  RdltrUm — I  think  the  Lord  Ordinary's  interlocutor  is 
right  in  its  eoodusion,  though  I  have  some  doubt  of  the  prin- 
ciple on  which,  in  part  at  least,  be  rests  it.     The  interlocutor, 
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aflrer  laying  down  various  propositions  in  which  I  concur,  finds, 
*'  that  tbe  legal  effect  of  the  adoption  of  this  trust  by  the 
whole  creditors,  and  of  their  practical  accession  thereto,  was 
to  vest  the  whole  personal  estate  of  the  debtor  in  the  trustees, 
for  behoof  of,  and  for  equal  distribution   (according  to  their 
existing  preferences)  among  the  whole  acceding  creditors,  and 
to  constitute  the  property  so  vested  as  a  fund  attached  and  se- 
cured  for  tbeir  rateable  payment,  in  the  same  way  and  to  the 
same  effect  as  if  the  same  had  been  attached  by  separate  dili- 
gence used  simukaneoushj  at  the  instance  of  each  of  the  said 
creditors"     And  in  the  note,  be  certainly  holds  this  to  be  the 
point  on  which  the  judgment  in  favour  of  the  claimant  turns ; 
**  The  hinging  point  of  the  case  is,  whether,  by  the  recognition 
and  adoption  of  the  trust,  there  was  actually  an  attachment  of 
the  trust-funds  for  behoof  of  the  creditors,  equivalent  to  what 
might  have  been  effected  by  separate  pari  passu  diligence  at  the 
instance  of  each,  and  a  security  then  constituted  in  their  favour 
over  these  funds,  such  as  would  have  been  created  by  the  use  of 
such  diligence  t"     Now,  certainly,  if  the  trust-deed  could  be 
viewed  in  this  light,  there  would  be  an  end  to  all  questions. 
On  thnt  view  it  is  admitted,  even  by  tbe  opposite  party,  that 
tbe  judgment  must  be  in  favour  of  Kirkaldy.     Accordingly, 
tbe  argument  against  tbe  interlocutor  was  directed  to  show, 
that  a  trust-deed  of  this  kind  produced  no  such  effect,  and 
formed  no  such  security  as  that  assumed  by  the  Lord  Ordinary. 
I  think  it  would  be  difficult  to  show  that  it  did.     I  have  great 
doubts,  indeed,  whether  a  trust  like  this,  merely  for  the  ob- 
jects of  a  family  settlement,  could  be  converted,  even  by  the 
circumstance  of  creditors  claiming  under  it,  into  a  security  ex- 
cluding all  separate  diligence,  and   *'  equivalent  to  separate 
pari  passu  diligence  of  each."    But  then  I  do  not  think  that 
essential  to  the  success  of  the  claimant  Kirkaldy,  or  that  the 
existence  of  a  security  over  the  general  fund  having  such  an 
effect,  is  the  indispensable  condition  of  bis  ranking  on  that 
fund  for  the  full  amount  of  his  debt,  afVer  taking  benefit  of  tbe 
separate  security.      I   think  the  competency  of  that  double 
claim  rests  on  the  indisputable  fact,  that  there  was  here  a  com- 
petition and  ranking  of  creditors  on  an  estate  which  was  insol- 
vent, or  treated  as  insolvent.     Indeed,  if  it  had  not  been  so, 
there  could  have  been  no  room  for  the  present  question.     It 
certainly  seems  at  first  sight  singular  that  a  creditor  should, 
after  getting  payment  of  part  of  his  debt,  be  allowed,  for  any 
purpose,  to  found  upon  it  as  subsisting  to  its  full  amount. 
When  a  debtor  makes,  and  a  creditor  receives  a  partial  pay- 
ment, the  debt  is  diminished  by  that  amount.     And  if  the  cre- 
ditor holds  a  security,  the  security  is  proportionally  diminished, 
— that  is,  it  is  only  a  security  for  the  balance.     When  it  is 
said,  in  some  of  the  cases  referred  to,  that  the  security  remains 
certain,  though  the  debt  is  diminished,  it  can  mean  nothing  more 
than  that  the  totality  of  the  ipsum  corpus  oi  tbe  subject  forming 
tbe  security  remains  available  to  the  creditor,  though  it  is  a 
security  for  a  smaller  sum.     A  party  holding  a  pledge  for  a 
debt,  and  taking  a  partial  payment,  retains  the  full  right  of  the 
pledge ;  but  it  remains  a  pledge  only  for  the  balance.     Accord- 
ingly, if,  in  this  case,  Middleton  had  paid  part  of  this  debt  in 
his  lifetime,  or  if  Kirkaldy  had,  during  his  lifetime,  or  even 
before  the  ranking  and  competition,  sold  the  lands  and  got  the 
price,  his  subsequent  claim  of  ranking  must  have  been  limited 
to  the  balance.     But  where  a  competition  of  creditors,  and  a 
ranking  of  those  creditors,  occurs,  a  different  principle  is  let  in. 
There  are  no  means  of  payment  to  which,  ex  hypothesis  tbe 
funds  are  inadequate.     For  tbe  claim  of  payment  which  existed 
against  tbe  debtor,  there  is  substituted,  as  against  the  com- 
peting creditor,  a  claim  to  share  the  fund  of  division.     And  the 
proportional  share  of  each  creditor  on  the  fund  is  estimated 
according  to  the  amount  of  bis  debt  as  it  stood  when  the  rank- 
ing commenced.     Accordingly,  in  the  ordinary  case  of  seques- 
tration, the  dividends,  as  paid,  are  not  subtracted  from  the 
amount  of  each  debt;  but  on  each  successive  fund  of  division 
emerging,  each  creditor  is  rated  on  it  according  to  the  amount 
of  his  original  debt.     This  leads  to  no  difficulty  when  the 
estate  is  all  massed  together,  and  where  all  the  creditors  share 
on  the  same  principle.     But  the  difficulty  arises,  where,  by 
feparate  securities  or  preferences,  there  is  a  separation  of  one 
part  of  the  estate  from  the  mass,  and  certain  creditors,  holding 
those  preferences  or  securities,  are  entitled  to  shnrc  the  fund 
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covered  by  those  tecuritiet,  to  the  exclusion  of  the  great  body  of 
the  creditors.     Then  the  question  arises,  whether  the  creditors 
who  hare  taken  the  separate  fund,  shall  be  bound  to  deduct  the 
▼alue  of  the  security,  or  a  payment  from  the  amount  of  the  debt  for 
which  they  would  otherwise  have  ranked  on  the  general  fund,  or 
shall  be  entitled  to  rank  on  both  funds, — the  fund  of  security,  and 
the  general  mass  of  the  e^ate, — according  to  their  original  debts. 
Different  systems  of  law  have  adopted  different  principles  on 
this  point.     In  sequestrations,  the  former,  which  is  more  con- 
sistent with  the  equalization  of  the  rights  of  creditors,  has  been 
introduced  by  Statute.     But  the  rule  of  the  common  law  has 
been  framed  on  different  principles.     According  to  it  the  cre- 
ditors who  have  shared  or  appropriated  one  part  of  the  property 
of  the  bankrupt,  are  still,  in  ranking  on  the  residue,  entitled  to 
share  according  to  the  ratio  of  their  whole  original  debts;  always 
under  the  condition  that,  by  so  ranking,  they  shall  not  draw  more 
than  full  payment.     And  whatever  may  be  thought  of  this  in 
equity,  it  involves  no  absolute  inconsistency.  There  being  in  such 
cases,  as  has  been  already  observed,  no  question  of  payment  to 
which  the  whole  estate  is  confessedly  inadequate,  but  of  divi' 
sioH^  the  principle  just  referred  to  does  no  more  than  allow  each 
preferable  creditor  to  rank  and  share  on  each  of  the  separate 
funds  of  division  according  to  the  ratio  of  his  original  debt, 
just  as  each  creditor  ranks  in  a  sequestration  for  his  whole  debt 
on  each  successively  arising  fund  of  division.     Nothing  brings 
out  this  principle  more  clearly  than  such  cases  as  those  of  the 
Earl  of  Loudoun  against  the  Creditors  of  Gilston,  and  the 
ranking  of  Auchinbreck's  Creditors,  in  which  a  pari  passu  ad- 
judger,  who  had  drawn  a  payment  from  funds  not  covered  by 
the  adjudication,  was  still  found  entitled,  in  competition  with 
the  co-adjudgers,  to  rank  on  the  adjudged  property  for  the  full 
amount  of  the  debt.     Now,  it  does  not  appear  to  me  to  be  in- 
dispensable, in  order  to  let  in  the  operation  of  this  principle, 
that  there  should  be  two  or  more  absolutely  effectual  securities. 
That  is  indeed  one  case  of  the  application  of  the  principle.    But 
there  is  room  for  it  on  the  broader  ground,  wherever  there  is 
insolvency  and  a  ranking  of  creditors,  and  where  one  part  of  the 
debtor's  property  or  effects  is  separated,  by  diligence  or  secu- 
rities in  favour  of  one  or  more  creditors,  from  the  general  mass 
of  the  effects.     In  every  case  of  the  kind  there  are  two  funds 
of  appropriation  or  division, — the  one  divisible  among  the  credi- 
tors secured  separately,  and  the  other  divisible  among  the  general 
body.     The  ranking  on  each  is  different;  that  on  the  fit  si  being 
confined  to  the  creditor,  or  creditors  secured, — that  on  the  latter 
extended  to  the  whole  body  of  creditors,  including  those  se- 
cured.    But  in  both  the  ratio  of  the  ranking,  as  in  every  rank- 
ing, is  the  same, — viz.,  the  amount  of  the  original  debt  of  each 
creditor.     On  these  grounds,  I  think  the  claimant,  Rirkaldy, 
was  entitled  to  rank  on  the  general  fund  with  the  other  credi- 
tors for  the  full  amount  of  his  original  debt,  whether  the  trust 
could  be  held  to  be  equivalent  to  complete  diligence  in  security 
or  not.     It  is  admitted,  at  all  events,  to  have  practically  ope- 
rated as  a  division  of,  and  ranking  on,  an  insolvent  estate.     In- 
deed, if  it  were  not  insolvent,  there  could  be  no  room  for  the 
present  question.    And  though  Kirkaldy  took  the  full  benefit  of 

the  one  fund  of  division — the  estate  covered  by  his  security 

because  on  it  he  had  no  competition ;  he  was  still  entitled  to 
rank  on  the  mass  of  the  estate  alongst  with  the  general  body 
of  the  creditors;  and  being  so  entitled,  I  think  he  must  rank 
according  to  the  ratio  which  at  common  law  is  involved  in  any 
ranking,  viz.,  the  amount  of  his  original  debt.  This  admits  of 
being  brought  to  another  test,  which  seems  conclusive.  It  is 
not  pretended  that  here  the  other  creditors  could  have  com- 
pelled the  claimant,  Kirkaldy,  either  to  sell  the  estate,  or  to 
value  and  deduct  the  security  from  his  debt  before  ranking,  if 
the  estate  had  remained  unsold.  On  the  contrary,  it  seemed  to 
be  admitted,  that  he  might  have  ranked  first  for  the  full  amount 
of  his  debt,  drawn  the  dividend,  and  still  have,  after  that,  taken 
the  full  benefit  of  the  security  by  selling  and  drawing  the  price. 
Now,  this  appears  to  me  utterly  inexplicable  on  any  sound  or 
consistent  principle.  If  the  price  of  the  estate  sold  before 
the  ranking  was  to  be  considered  as  a  partial  payment,  obliging 
the  claimant  to  deduct,  his  holding  the  estate  then  remaining  un- 
sold must  have  been  considered,  on  the  very  same  principle,  as  an 
appropriation  of  part  of  the  insolvent's  property,  which  he  was 
bound  to  value  and  deduct.     It  seems  utterly  impossible,  on 


any  rational  principle,  to  treat  differently  the  price  and  the  sub- 
ject from  which  it  was  produced ;  and  I  cannot  see  bow  a  dif- 
ferent rule  should  be  let  in,  merely  by  the  circumstance,  ex  eon* 
cessis  in  the  option  of  the  preferable  creditor,  of  selling  before 
or  after  the  ranking.  I  think,  therefore,  that  the  Lord  Ordi- 
nary's interlocutor  ought  to  be  adhered  to,  though  I  am  not 
disposed  to  rest  it  on  the  narrow  ground  of  the  trust-deed  ope- 
rating as  an  absolute  security,  or  being  equivalent  to  diligence 
for  behoof  of  all  the  creditors,  but  on  the  broad  principle,. that 
there  was  here  a  ranking  on  an  insolvent  estate,  which  the 
claimant  was  entitled  to  share  according  to  the  ratio  of  his  ori- 
ginal debt,  though  he  had  previously  taken  the  benefit  of  a 
separate  security. 

The  Court  proDonnced  the  followiog  iiiterlocntor: 

"  Adhere  to  the  interlocutor  reclaimed  against,  except  in  so 
far  as  it  finds  the  complainer  entitled  now  to  receive  the  sums  set 
apart  for  answering  his  claim,  and  refuse  the  desire  of  the  re- 
claiming note :  Find  the  complainer  entitled  to  ex|)enses  since 
the  date  of  the  Lord  Ordinary's  interlocutor,  and  remit  the 
account  to  the  auditor  to  tax,  and  report  to  the  Lord  Ordinary ; 
quoad  ultra,  remit  to  the  Lord  Ordinary  to  hear  parties  farther 
as  to  the  amount  of  the  sum  which  the  complainer  is  now  en- 
titled to  draw,  and  to  do  therein  as  he  shall  see  just." 

Lord   Ordinary^  Jeffrey.  —  For  Suspender  and  Advocator, 

Rutherfurd,  Russell ;  Shepherd  and  Gi-ant,  W.S.,  Agents For 

Respondents,  Dean  of  Faculty  (Wood),  Shaw ;  Greig  and 
Morton,  W.S.,  Agents B.  Cierk |  H.B.] 


8lh  December  \84\ . 

Second  Division (J.  W.) 

No.  45. — John   Swan,   Suspender,  v,  Alexander 
Blair,  yor  behoof  of  Bank  qfScotlatid^  Charger. 

Stamp  Act,  55  Geo.  ITI.  c.  IS4,  Part  1st,  p.  66-.Bank-~Bank. 
er's  Draft — Found,  I.  That  drafts  upon  a  banker  in  the  form 
of  a  mere  order,  without  any  mention  either  of  the  bearer  or  of  a 
particular  payee,  are  to  he  considered  as  drafts  payable  to  the 
bearer,  in  the  sense,  and  within  the  benefit  of  the  Act  55  Geo. 
III.  c.  184.-  2.  That  drafts  in  that  form  do  not  lose  their 
privilege  from  their  bearing,  after  and  apart  from  the  signature 
of  the  drawer,  a  memorandum  in  his  handwriting,  such  as  **per 
A  B,"  But  that  an  order  having  such  addition  in  the  body 
of  it,  and  b^ore  the  signature,  is  payable  only  to  the  party 
mentioned,  and  is  not  entitled  to  the  statutory  privilege  as  pay^ 
able  to  the  bearer :  3.  That  drafts  payable  to  A  B,  JE  F,  **  or  to 
the  bearer,"  are  to  be  considered  as  drafts  payable  to  the  bearer. 

Vide  ante,  Vol.  VIL  p.  200, 5th  February  1835,  and 
Vol.  VIII.  p.  4,  6th  July  1835. 

The  suspender,  on  the  l6th  June  18]9»  became  cau- 
tioner for  Mr  William  Martin  in  a  cash-credit  bond  to 
the  Bank  of  Scotland  for  £600.  Mr  Martin  became 
bankrupt  in  1831 ;  and  the  present  process  is  a  sus- 
pension of  a  charge  given  to  his  cautioner  by  the  trea- 
surer of  the  bank,  to  make  payment  to  him  of  the  sums 
of  £552.  2.  8.  of  principal,  and  £137.  15.  11.  of  inter- 
est, due  under  the  bond.  The  mode  by  which  Mr 
Martin  operated  upon  the  account  was  by  means  of 
printed  drafts  of  a  particular  form,  furnished  to  him  by 
the  bank,  and  bearing  the  place  <'  Dumfries,"  as  that 
at  which  they  were  apparently  issued.  Various  rea- 
sons of  suspension  were  stated,  but  were  all  reserved 
with  the  exception  of  one  relating  to  the  form  of  the 
drafts,  upon  which  the  balance  charged  for  arises,  and 
which,  it  was  alleged,  were  in  violation  of  the  Stamp 
Acts.  These  Statutes  impose  a  particular  duty  on  all 
bills,  promissory-notes,  orders,  drafts,  or  other  docu- 
ments, under  the  following  exception : 

"  All  drafts  or  orders  for  the  payment  of  any  sum  of  money 
to  the  bearer  on  demand,  and  drawn  upon  any  banker  or  bankers^ 
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or  any  peraon  or  pergons  ttbting  as  a  banker,  who  shall  reside  or 
transact  the  business  of  a  banker  within  ten  miles  of  the  place 
where  such  drafts  or  orders  shall  be  issued,  provided  such  place 
shall  be  specified  in  such  drafts  or  orders,  and  proTided  the  same 
shall  bear  date  on  or  before  the  day  on  which  the  same  shall 
be  issued,  and  provided  the  same  do  not  direct  the  payment  to 
be  made  by  bills  or  promissory-notes." 

The  drafts  challenged  were  in  the  following  forms : 

"  £100.  Dumfries,  30M  June  1819. 

"  Debit  my  account  with  the  Bank  of  Scotland,  with 
the  sum  of  one  hundred  pounds  Sterling,  p.  James 
Martin,  writer,  Dumfries." 

*'  To  John  Barker,  Esq.,  agent,  )  «  Wx.  Martin. 

Dumfries.  >    "  Indorsed  Jas.  Mabtin." 


«<  £173  Srg.  Dumfriee,  I7ih  Jan.  1820. 

"  Debit  my  account  in  the  Bank  of  Scotland,  with  one 
hundred  and  seventy-three  pounds  Sterling." 

"  To  J.  Barker,  Esq.,  agent  for  the  >  *'  Wm.  MARTi!r. 

Bank  of  Scotland,  Dumfries.     >     "p.  Jas.  Jamibson." 

"  One  hundred  and  seventy-three. 
*'  Indorsed  Jas.  Jamiesoit." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  20th  March  1841 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  closed  record,  and  whole  process, 
for  the  purpose  of  considering  whether  any  of  the  reasons  of  sus- 
pension admit  of  being  finally  disposed  of  on  the  documents  and 
admissions  in  process,  and  what  judgment  should  be  pronounced 
upon  any  such  reasons, — Finds,  Imo,  That  drafts  drawn  in  the 
form  of  a  mere  order,  to  debit  the  drawer's  account  with  a  par- 
ticular sum,  and  without  any  mention  either  '  of  the  bearer,' 
or  of  a  particular  payee,  ore  to  be  considered  as  drafts  payable 
to  the  bearer,  in  the  sense,  and  within  the  benefit  of  the  Act  of 
55  Geo.  III.  c.  184 :  Finds,  2do,  That  drafts  in  that  form  ought 
not  to  lose  the  privileges  conferred  by  that  Act,  merely  from 
tbeir  bearing  on  the  lower  part  of  the  paper,  below,  and  quite 
apart  from  the  signature  or  address,  a  memorandum,  note  or  jot- 
ting, in  the  handwriting  of  the  drawer,  consisting  of  such  words 
as  '  per  James  Martin,'  or '  James  Thomson,'  or  any  other  indi- 
Yidoal :  But  that  such  an  order  having  an  addition  or  direction 
of  this  kind  inserted  in  the  body  of  it  before  the  signature,  and 
as  a  sequel  or  continuous  part  of  the  order  itself,  must  be  re- 
garded as  drawn  payable  only  to  the  party  mentioned  in  such 
addition,  and  not  entitled,  therefore,  to  the  statutory  privilege  as 
payable  to  the  bearer :  Finds,  3f lo.  That  drafts  made  payable 
to  James  BCartin,  James  Thomson  (or  any  other  individual), 
'  or  to  the  bearer,'  ought  to  be  considered  as  drafts  payable  to 
the  bearer,  in  the  sense  of  the  Statute  referred  to,  and  as  such 
entitled  to  the  same  privileges  as  if  made  payable  to  the  bearer 
only,  and  without  the  mention  of  any  individual;  but  that  drafts 
made  payable  to  James  Martin  (or  any  other  individual),  there- 
in described,  merely  as  the  bearer,  must  be  held  to  be  drafts 
payable  only  to  the  individual  so  specified,  and  consequently 
not  within  the  benefit  of  the  Act ;  and  before  further  answer  as 
to  the  reasons  of  suspension  founded  on  the  form  and  tenor  of 
the  diflferent  drafts  to  which  objections  have  been  stated,  ap- 
poiata  the  cause  to  be  enrolled,  that  parties  may  explain  to  what 
particalar  drafts  the  preceding  findings  should  be  applied,  and 
the  practical  result  of  this  application  on  the  validity  of  the 
chargi :  Quoad  ultra,  finds  that  none  of  the  other  reasons  of 
aaspaoMSi  cas  be  properly  disposed  of  on  the  documents  and 
adouattons  in  proeaee»  nor  natil  the  disputed  fiicts  in  regard  to 
them  are  settled  by  farther  proof.** 

Both  parties  reclaimed, — ^the  suspender  agakist  the 
first  party  and  the  charger  against  the  second  pari  of 
the  second  finding. 

At  advising,  the  suspender  argued,  that  the  cheques 
exempted  from  the  Stamp  Act  were  not  negotiable. 
They  were  meant  to  be  evidence  of  payments  between 
the  drawer  and  the  bank,  but  not  in  any  question  be- 
tween the  drawer  and  payee,  or  the  bank  and  payee ; 


but  the  making  them  payable  to  a  payee  nominating 
was  making  them  evidence  of  the  payment,  and  that 
whether  the  payee  was  named  after  the  signature  of 
the  drawer  or  in  the  body  of  the  order,  and  before  the 
signature  of  the  drawer. 

Lord  Justice'  Clerh As  to  the  first  form,  in  which  the  di- 
rection to  make  payment  to  James  Martin  is  inserted  in  the 
body  of  the  draft,  and  before  the  signature  of  the  drawer,  the 
bank  could  not  honour  the  draft  without  thereby  proving  pay- 
ment to  James  Martin,  which  would  be  eliding  the  receipt-stamp. 
In  the  second  form,  the  bank  may  honour  the  draft  without 
thereby  proving  payment  to  Jamieson ;  and  should  the  document 
be  afterwards  presented  as  evidence  of  payment  by  reason  of  his 
indorsation,  it  would  not  be  admitted. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal,  as  unnecessary  in  this  cause,  part  of  the  third  finding 
in  the  interlocutor  complained  of,  relative  to  the  draft  made  payable 
to  James  Martin,  therein  described,  merely  as  a  bearer:  Quoad 
ultra,  adhere  to  the  interlocutor,  and  refuse  the  desire  of  both 
notes,  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly.*' 

Lord  Ordinary,  Jeffrey.— j4e/.  Dean  of  Faculty  (Wood),  G. 

G.  Bell;  William  Martin,   S.S.C.,  Agent Alt.  Solicitor-Ge- 

neral  (M'Neill),  Rutherfurd,  Walker;  Davidsons  and  Syme, 
W.S.,  Agents F.  Clerh [J.W.J 


Bth  December  1841. 

Second  Division. — (J.  W.) 

No.  46. — James  Lumsden,  Complainer,  v.  Mrs 
Stuart  or  Lorimer  and  Husband,   Respondents, 

Process — Interlocutor — Error — Suspension  and 

Interdict. 

Vide  ante,  Vol.  XIII.  p.  534. 

On  the  8th  July  last,  the  Court  in  this  case  remitted 
to  the  Lord  Ordinary  to  pass  the  bill  of  suspension, 
but  per  incuriam  omitted  to  continue  the  interdict  in 
the  meantime.  On  the  application  of  the  complainer 
the  following  interlocutor  was  pronounced : 

"  The  Lords  having  considered  a  note  for  the  suspender,  stat- 
ing that  in  the  interlocutor  of  the  8th  of  July  last,  there  had  been 
an  omission  per  incuriam  to  declare  that  in  the  meantime  the 
interdict  should  be  continued, — do  in  supplement  now  declare  to 
that  effect  accordingly,  and  direct  the  Lord  Ordinary  to  proceed 
accordingly." 

Act.  BlarshaH — |  J.W.J 


9ih  December  \84\. 
FiBST  Division (H.  B.) 

No.  47. — George  Marquis  op  Tweeddale,  Pur- 
suery  V.  Alexander  Beatson  and  Others,  De- 
fenders, 

Superior  and  Vassal — Reddendo — Cireumstanees  in  which  the 
word  hordeum,  in  the  reddendo  of  a  charter  of  the  sixteenth 
century,  held  to  mean  not  bear  or  bigg,  but  barley. 

In  1580,  the  Commendator  of  the  Abbey  of  Dun- 
fermline, with  consent  of  the  convent,  granted  a  char- 
ter conveying  to  David  Durie  of  Durie,  and  his  heirs- 
male,  the  office  of  heritable  bailie  of  the  regality  of 
Dunfermline,  together  with  various  feu-duties  and  dry 
multures  payable  to  the  abbey  from  certain  lands  within 
the  regality.  These  feu-duties  and  multures  are  stated 
to  consist  of  certain  quantities  **  hordei"  The  charter 
further  provided,  that  the  bailie,  and  his  successors  in 
office,  should  have  free  entertainment  in  the  monastery, 
for  themselves  and  twelve  followers,  horse  and  foot,  in 
meat  and  drink,  and  suitable  lodging  and  accommoda- 
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tioD,  whilst  they  should  happen  to  be  detained  at  the 
three  yearly  head  coarts,  and  other  courts  of  the  rega- 
lity, for  the  administration  of  justice  in  their  said  ofiice, 
at  the  sole  expense  of  the  commendator  and  his  sacces- 
aocs.  At  the  Reformation,  the  abbey  of  Dunfermline 
was  annexed  to  the  Crown,  and  erected  into  a  temporal 
lordship  by  James  VI.,  who,  in  1593,  conveyed  it  to 
his  queen,  Anne  of  Denmark.  In  161 1,  while  the  office 
of  bailie  was  possessed  by  Alexander  Seton  Earl  of 
Dunfermline,  an  agreement  was  entered  into,  by  which 
Queen  Anne,  as  Lady  of  Dunfermline,  commuted  the 
above  provision  for  the  entertainment  of  the  bailie  and 
his  followers  into  a  grant,  inier  alia,  of  the  whole  kain, 
capons  and  poultry,  payable  from  the  regality.  The 
office  and  emoluments  of  bailie,  after  being  enjoyed  by 
several  Earls  of  Dunfermline,  were  apprised  in  1665 
by  John  Earl  and  afterwards  Marquis  of  Tweeddale, 
in  whose  family  they  have  since  continued.  From 
1641,  the  bailie  had  enjoyed,  along  with  the  emolu- 
ments properly  belonging  to  his  office,  a  Crown  lease 
of  the  whole  feu  and  teind-duties  of  the  regality  of 
Dunfermline.  In  this  way,  the  whole  feu- duties,  &C., 
payable  from  the  regality,  were  levied  by  the  bailie,  and 
massed  together,  without  distinguishing  between  those 
which  properly  belonged  to  him  as  bailie,  and  those 
which  belonged  to  him  as  lessee.  The  Crown  lease 
expired  in  1780,  when  a  submission  was  entered  into 
between  the  bailie  and  the  vassals,  and  the  amount  of 
the  duties  ascertained.  Some  of  the  vassals  who  had 
not  been  properly  made  parties  to  the  submission,  de- 
nied the  accuracy  of  the  award,  and  in  1801  an  action 
was  brought  against  one  of  them,  in  order  to  have  the 
general  question  tried.  The  late  Marquis  of  Tweed- 
dale  died  in  1804;  and  the  question  with  the  vassals 
never  having  been  decided,  the  present  Marquis  brought 
tliis  action,  in  which  he  concluded  that  the  defenders 
should  be  decerned  to  pay  the  cumulo  duties,  farms 
and  others,  from  Whitsunday  1 804,  and  thereafter  with 
interest  since  the  same  were  rendered  litigious  in  1801, 
but  under  deduction  of  certain  payments  to  account : 
Or,  alternatively,  that  the  duties  and  others  should  be 
subdivided  among  the  defenders  in  proportion  to  their 
respective  possessions,  the  portions  so  ascertained  de- 
clared due  by  the  defenders  respectively,  and  they 
decerned  to  make  payment  of  the  same,  with  interest, 
and  under  deduction  as  aforesaid. 

The  Lord  Ordinary,  after  hearing  parties,  made  a 
remit  before  answer  to  Mr  Allan  Menzies,  W.S.,  who 
gave  in  a  report,  exhibiting,  in  terms  of  the  remit,  1. 
The  cumulo  duties,  farms,  and  others  payable  to  the 
Crown,  and  those  vested  in  the  pursuer.  2.  The  pro- 
portions of  the  said  cumulo  duties,  farms,  and  others 
effeiring  to  the  lands  of  the  several  defenders,  specify- 
ing separately  the  amount  of  the  said  proportions  pay- 
able to  the  Crown,  and  the  amount  payable  to  the 
pursuer.  3.  A  state  of  the  several  defenders'  accounts 
for  their  respective  proportions  of  the  above,  showing, 
(I.)  The  amount  paid  by  them,  or  their  predecessors, 
to  the  Crown  and  to  the  pursuer ;  (2.)  The  amount 
still  due  to  the  Crown  and  to  the  pursuer.  In  an  ap- 
pendix, explaining  the  principles  on  which  the  amounts 
due  by  the  defenders  had  been  calculated,  the  reporter 
observed : 

**  A  question  has  been  raised  in  the  coarse  of  this  investiga- 
tion, as  to  the  kind  of  grain  in  which  the  victual  fAfins  are  pay- 


able, vis..  Whether  in  barley  or  in  be8r?-^be  pursuer  holding 
that  the  term  '  hordeum,*  used  in  the  titles,  is  capaUe  of  either 
interpretation,  and  therefore  explicable  by  praedce ;  and  thai 
the  conversion  having  always  been  at  the  highest  regality  fiars, 
the  term  must  be  held  to  import  the  best  grain  of  the  kind ; 
while  one  of  the  defenders  maintains,  on  the  other  hand,  that 
at  tbe  date  of  the  old  charters,  in  which  the  term  '  hordeuoi' 
occurs,  no  barley  was  grown  in  Scotland,  and  therefore  the  grain 
intended  must  have  been  bear  or  bigg. 

."  The  reporter  submits  the  following  observations  oa  the 
point : — 

*'  The  word  *  barley'  is  used  in  agricultural  treatises  as  a  ge- 
neric term,  applicable  not  only  to  the  species  of  grain  common- 
ly known  by  that  name,  but  also  to  the  inferior  kinds  calleil 
bear  and  bigg.  The  grains  are  distinguished  in  the  JEncyclo* 
pctdia  Britannica  (new  edition)  as  '  Hordeum  DUiichon,  two- 
rowed  barley,  ivhich  is  the  kind  most  extensively  cultivated  ? 
and  Hordeum  Tetrastichon^  four-rowed  barley,  often  called  bear 
or  bigg,  the  culture  of  which  is  for  tbe  most  part  confined  to 
inferior  soils,  or  to  situations  where  the  climate  is  unfavourable 
to  tbe  former  species.'  As  the  term  thus  embraces  the  whole 
genus,  tbe  case  appears  to  be  one  in  which  the  principle  of  ex- 
position, by  reference  to  tbe  usage  or  practice  of  the  parties, 
must  be  resorted  to,  in  order  to  determine  the  species  in- 
tended. 

'*  The  accounts  of  Sir  Henry  Wardlaw,  before  referred  to, 
show  that  the  victual  due  by  the  abbey's  vassals,  comprehend- 
ed two  kinds  of  bear,  viz.,  *  ferme  heir'  and  '  teind  heir ;'  an4 
the  rental-books  produced,  which  go  back  to  the  year  1727, 
show  that  these  duties  were,  from  that  date  until  1780,  con- 
verted at  prices  fixed  for  the  lordship  of  Dunfermline,  exhibit- 
ing, without  variauon,  tbe  farm  bear  as  of  a  higher  value  than 
the  teind  bear. 

"  No  fiars  prices  of  barley  appear  to  have  been  struck  in  the 
county  of  Fife  until  the  year  1790.  In  previous  years  the  price 
of  bear  is  given,  and  in  that  year  the  best  sort  is  called  barley 
bear ;  and  there  are  also  prices  given  for  two  inferior  kinds, 
called  blanded  or  bramble  bear,  and  rough  bear. 

"  Tbe  reporter  has  only  had  an  opportunity  of  comparing  the 
regality  prices  with  the  county  fiars  for  crops  17S0  and  1781, 
and  these  are  respectively  as  follows,  viz. : 


Regality. 

County 
Fiars. 

Farm  Bear. 

Teind  Bear. 

1780,  .      . 

1781,  .      . 

£   s.    </. 
0  13    4 

0  13    0 

£   s.     d. 
0  11    0 

0  11     0 

£    s,    d. 
0    9    9 

0    9    6 

"  It  thus  appears  that  the  farm  bear,  at  the  price  of  which 
these  victual  duties  were  converted,  was  rated  in  the  regality 
rental  at  a  rate  exceeding  by  more  than  twenty-six  per  cent, 
the  only  kind  of  bear  contained  in  the  county  fiars  prices. 

'*  The  presumption  thus  raised  in  favour  of  the  pursuer's 
argument  is  confirmed  by  the  later  practice  of  the  parties, 
which  appears  to  leave  no  room  for  doubt.  The  rental,  dated 
13th  October  ISOO,  prepared  by  William  Keith,  accountant,  in 
the  submission  to  him,  states  the  feu-fiirm  bear  (which  includes 
the  victual  farms  here  in  question,)  as  convertible  at  £8.  13s. 
6d.  Scots,  or  14s.  5Jd.  Sterling  per  bolL  Tbe  feu-duties  in- 
cluded in  this  rental  having  lain  over  unsettled,  for  crops  1781 
and  1798,  and  the  intervening  crops,  the  above  role  of  conver- 
sion was  the  average  price  for  these  unsettled  crops ;  and  it  is 
found  that  Mr  Keith's  rate  is  exactly  the  average  of  the  county 
fiars  prices  for  tbe  years  referred  to,  tbe  price  of  bear  being 
taken,  until  that  of  barley  began  to  be  struck,  and  the  price  of 
barley  thereafter.  Mr  Weroyss,  one  of  the  defenders,  and  the 
author  of  Mr  Greenhill's  trustees,  and  another  of  the  defenders 
litigating  this  case,  made  a  payment,  on  17th  August  1812,  of 
the  amount  aacerUiioed  by  a  state  prepared  by  Mr  Martin^  his 
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own  agent,  in  which  the  price  stated  by  Mr  Keith  it  adopted 
tbroDgfaout;  and  although  the  application  of  that  price  to  later 
crops  than  those  of  which  it  was  the  arerage  rate,  is  erroneous, 
the  fact  shows  the  understanding  that  the  victual  farm  was 
payable  in  barley.  In  like  manner,  Mrs  Aytoun,  the  other  de- 
fender who  has  appeared,  has  produced  receipts  for  feu>duties 
from  1798  to  1816,  paid  by  her  predecessor;  and  it  is  shown, 
by  states  of  these  feu-duties,  which  are  also  in  process,  that  the 
portion  of  thera,  consisting  of  victual,  was  converted  at  the  fiara 
prices  of  barley. 

'*  In  these  circumstances,  the  reporter  has  proceeded  upon  the 
principle  sanctioned  by  the  practice  of  the  parties,  adopting  the 
fiars  prices  of  bear,  until  those  of  barley  began  to  ba  struck, 
and  the  latter  thereafter/' 

Objections  to  the  report  were  lodged  by  Mr  Wemyss  of 
Cuttlehill,  the  trustees  of  the  late  Alexander  Greenhill, 
and  Mrs  Aytoan  of  Inchdaimie, — the  leading  objection 
being,  that  the  word  "  hordeum^  used  in  the  reddendo 
of  the  charters,  had  been  interpreted  to  mean  "  barley/' 
whereas,  from  the  date  of  the  charters,  it  could  only 
have  meant  *'  bear  or  bigg.** 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

''  17M  July  1841 — The  Lord  Ordinary  having  heard  the 
counsel  for  the  parties  on  the  objections  to  the  report  by  Mr 
Mensies, — Prt'mo,  As  to  the  objections  by  Mrs  Aytoun  of 
Inchdaimie,  sustains  the  first  objection,  viz.,  that  the  receipts 
founded  on  by  her  must  be  held  to  operate  as  a  discharge  of  all 
claim  against  the  lands  to  which  these  receipts  apply,  prior  to 
the  year  1816:  Sustains  her  second  objection,  viz.,  that  she 
can  only  be  called  to  account,  at  the  fiar  conversion,  for  four 
bolls  of  bear,  and  not  of  barley :  Repels  her  third  objection, 
that  the  capons  ought  not  to  be  charged  at  three  shillings  each  : 
jSecmu/o,  As  to  the  objections  of  Robert  Wemyss,  Esquire  of 
Cuttlehill,  sustains  his  first  oljection,  that  he  is  only  liable  for 
the  fiar  conversion  of  bolls  of  bear,  and  not  of  barley : 

Finds  that  his  second  objection,  viz.,  that  under  the  summons 
the  demand  against  him  cannot  go  beyond  the  year  1804,  is 
Buperseded  by  the  statement  made  at  the  bar  by  the  pursuer, 
that  he  makes  no  claim  prior  to  this  period :  Finds  that  his 
third  objection,  viz.,  that  the  demand  against  him  cannot  be 
cwried  beyond  10th  NoTember  1794,  is  superseded  by  the  same 
statement :  Tertio^  As  to  the  objection  by  the  executors  of  the 
late  Greenhill,  finds  that  they  can  only  be  charged 

with  the  fiar  conversion  of  bear,  and  not  of  barley :  Quoad 
mUra,  approves  of  the  report :  Finds  no  expenses  due  to  either 
party  in  discussing  these  objections,  and  decerns. 

"  Note. — The  onlv  point  (as  it  appears  to  the  Lord  Ordi- 
nary) which  is  attended  with  any  difficulty,  is,  as  to  the  mean* 
ing  that  is  now  to  be  attached  to  the  word  hordeum  in  the 
titles.  The  parties  have  declined  adducing  evidence  to  explain 
it.  In  this  situation,  and  looking  to  general  history  alone,  the 
Lord  Ordinary  thinks  that  barley,  as  a  separate  grain,  was  not 
known  anciently  in  Scotland,  and  therefore  he  holds  hordeum 
to  be  bear,  which  was  the  grain  of  the  country  at  the  date  of 
these  titUss." 

When  the  cause  was  first  advised,  it  was  delayed,  at 
tbe  suggestion  of  the  Lord  President,  in  order  that 
parties  might  have  an  opportunity  of  bringing  under 
the  notice  of  the  Court  a  passage  in  Sir  Robert  Sibbald's 
**  Scotia  DIustrata,'' — an  authority  to  which  they  had 
not  adverted,  and  to  which  his  Lordship's  attention  had 
been  called  by  Lord  Meadowbank.  In  that  part  of  the 
work  where  he  treats  of  plants  <*  in  Scotia  sponte  nas- 
centes,**  he  says,  Lib.  I.  Par.  ii.  c.  8,  p.  30 : 

**  Hordeum  distichum  J.  B.  Distichum  quod  spica 
binos  ordines  habeat  Plinio  B.  P.  conunon  barley. 
CMBcinalifl  est." 

**  Hordeum  poljrstichon.  J.  B.  Folysiichum  Hiber- 
nam.  B.  P.  Bear — Barley/' 

The  cause  was  again  advised : 


Lord  Preeideni, — After  hearing  counsel  in  this  case,  tbe 
Court  took  time  to  consider  that  part  of  the  interlocutor  of  the 
Lord  Ordinary  complained  of, — namely,  that  part  sustaining  the 
objection  of  the  defenders,  that  payment  ought  to  be  made  as 
for  tbe  fiars  conversion  of  bear,  and  not  barley.  Upon  again 
considering  the  case,  I  am  satisfied  that  the  reporter,  Mr 
Menzies,  is  correct,  and  that  the  interlocutor  must  be  altered. 
Tbe  stipulation  contained  in  the  charter  is,  that  tbe  vassals 
shall  pay  to  tbe  bailie  of  the  regality  a  certain  number  of  holla 
of  a  grain  designated  by  the  word  Hordeum,  Tbe  ordinary, 
and  indeed  tbe  only  translation  of  the  word,  as  given  by  Ains* 
worth  in  bis  Dictionary,  is  barley,  and  it  does  not  seem  to  be 
disputed  that  it  may  mean  different  sorts  of  that  grain.  But 
though  it  may  mean  barley  as  now  grown  and  known,  it  is 
maintained  that  no  barley  was  grown  in  Scotland  in  the  six- 
teenth century ;  and  in  support  of  this  an  appeal  is  made  to  tbe 
fact,  that  it  was  only  in  1790  that  tbe  fiars  of  barley  were 
struck  for  the  first  time  in  Fife.  The  circumstance  of  fiars  not 
being  struck,  is  no  evidence  of  tbe  non-existence  of  barley  in 
Scotland,  or  in  any  particular  district  of  it.  In  some  counties, 
till  very  recently,  no  fiars  but  those  of  wheat  have  been  struck, 
but  it  will  not  be  pretended  that  in  these  counties  barley  was 
not  grown.  But  in  addition  to  tbe  statement  of  Sir  John 
Sinclair  in  bis  Treatise  on  Agriculture,  that  *'  tbe  two-sided 
species  denominated  barley,  has  long  been  grown  in  Scotland," 
reference  has  also  been  made  to  Sir  Robert  Sibbald's  Work, 
entitled  **  Scotia  Illustrate,"  to  which  my  attention  was  called 
by  Lord  Meadowbank.  The  work  is  dated  1G84;  and  in 
chapter  8,  p.  80,  where  he  is  treating  of  plants  and  herbs  grow- 
ing spontaneously  in  Scotland,  be  mentions,  '*  Hordeum  Dis- 
tichum— Distichum  quod  spica  binos  ordines  habeat"  which  he 
translates  common  barley.  Such  is  this  author's  statement  of 
what  was  produced  in  Scotland  in  early  tiroes ;  and  its  being 
designated  under  tbe  word  hordeum,  clearly  shows  that  the 
word  is  applicable  to  both  of  the  varieties  which  grow  in  Scot- 
land. Why  then  presume  that  the  inferior  species  must  be  held 
to  be  meant  by  tbe  reddendo  in  question  ?  The  evidence  pro- 
duced from  the  old  rentals,  and  from  tbe  mode  in  which  pay- 
ment was  wont  to  be  made,  is  all  the  other  way,  as  it  is  indis- 
putably clear,  that  while  there  was  a  marked  difference  in  tbe 
values  of  fiirm  and  teind  bear,  the  duties  in  question  were  uni- 
formly  exacted  and  paid  in  farm  bear, — i.  e.,  in  the  kind  bear- 
ing the  highest  price.  Conformably  to  this  was  tbe  under- 
standing of  parties ;  for  in  the  settlement  which  was  made  in 
1820,  the  amount  of  grain  payable  was  estimated  in  barley.  I 
am  therefore  satisfied  that  the  vassals  are  liable  to  be  charged 
for  the  highest  species  of  grain  denominated  by  the  word 
hordeum ;  and  that  as  both  bear  and  barley  are  designated  by 
this  term,  tbe  latter  is  the  species  which,  under  the  reddendo 
in  the  charters,  the  vassals  are  bound  to  pay.  The  species  exi- 
gible being  the  best  possible  that  could  be  grown  by  superior 
cultivation,  why  should  not  tbe  species  which  is  now  grown  be 
exigible  ? 

Lord  GUlies. — I  entirely  agree  with  your  Lordship.  Tbe 
word  hordeum  evidently  applies  both  to  bear  and  barley,  which, 
indeed,  are  not  different  sorts  of  grain,  but  merely  different 
varieties  of  the  same  species.  In  the  same  way,  there  are  many 
Tarieties  of  the  other  kinds  of  grain,  as  wheat,  which  is  red 
or  white,  with  awns  or  without  them ;  hut  it  would  be  absurd 
to  hold,  that  if  at  the  date  of  a  charter  tbe  worst  of  these 
species  happened  to  be  the  only  kind  grown,  all  future  pay- 
ments of  the  reddendo  should  be  estimated  as  payable  only  in 
that  species.  I  have  no  doubt  whatever  that  barley  was  culti- 
vated at  a  very  early  period  in  Fife — as  early,  at  least,  as  in 
any  part  of  Scotland.  One  striking  proof  of  the  superior  culti- 
vation in  Fife  I  have  heard  suted.  It  is  said  that  there  is  a 
property  in  the  east  of  that  county,  the  rental  of  which  was  as 
high  at  the  beginning  of  the  eighteenth  century  as  at  the  begin- 
ning of  the  nineteenth. 

Lord  Machenzie I  am  of  the  same  opinion.     The  reddendo 

is  a  grain  called  hordeum  of  a  certain  quantity,  and  also,  as  is 
evident  from  the  documents  produced,  of  a  good  quality.  In 
these  circumstances,  I  have  no  doubt  that  the  payment  must  be 
made  in  barley.  I  think  it  quite  certain  that  barley  was  grown 
in  Scotland  at  the  date  of  the  charters.  Indeed  I  think  this 
more  certain  than  that  bear  was  grown  at  that  period ;  for  I 


86 


REPORTS  OF  CASES  DECIDED 


[December 


am  convinced  that  barley  is  the  older  of  tbe  two.  Barley  wai 
certainly  grown  on  tbe  continent  from  tbe  earliest  times ;  and 
it  is  quite  incredible,  that  wben  Scotsmen  were  importing 
wbeat,  tbey  sbould  bave  omitted  also  to  import  barley,  wbicb, 
it  is  well  known,  was  macb  more  profitable  tban  bear,  and  was 
equally  capable  of  being  grown,  at  least  on  good  land.  Unless 
there  had  been  an  Act  of  Parliament  expressly  prohibiting  the 
introduction  and  growth  of  barley,  I  do  not  see  how  it  could 
ha?e  been  kept  out  at  a  time  when  it  was  a  common  crop  both 
on  the  continent  and  in  England.  It  seems  probable  that  the 
word  bear,  though  now  appropriated  to  mean  bigg,  originally 
had  an  interpretation  as  extensive  as  hordeum,  and  meant  both 
bigg  and  barley.  If  so,  the  vassals  can  make  nothing  of  the 
we  of  the  word  bear  in  the  old  rentals.  I  agree  with  Lord 
Gillies,  that  bigg  and  barley  are  not  different  species  of  grain, 
but  merely  varieties  of  the  same  species.  That  being  the  case, 
it  seems  absurd  to  maintain,  that  because  an  inferior  species 
was  grown  in  an  imperfect  state  of  agriculture,  it  must  be  held 
to  be  the  species  in  which  payment  is  to  be  made  ever  after. 
On  the  same  principle,  it  might  be  maintained,  that  in  Old 
Scotland  there  was  no  manuring — no  draining,  &c.,  and  that, 
therefore,  as  the  grain  grown  without  them  must  have  been  of 
inferior  quality,  all  grain  now  payable  under  old  charters  may 
also  be  of  inferior  quality. 

Lord  Fullerton. — I  am  very  much  of  the  same  opinion.  I 
don't  found  much  on  the  classical  meaning  of  the  word  Aor- 
deum  :  for  though  it  is  evident  that  it  includes  both  species  of 
prrain,  it  is  also  evident,  both  from  the  old  rentals  of  Sir  Henry 
Wardlaw,  and  also  from  the  dispositions,  that  when  hordeum 
was  translated  into  Scotch,  the  word  used  was  bear,  at  least  so 
far  down  as  1780,  when  the  submission  was  made  to  Mr  Keith. 
The  important  question  then,  is,  not  what  is  the  meaning  of  the 
word  hordeum,  but  what  is  the  meaning  of  the  word  bear  f 
Was  it  restricted  to  what  is  now  called  bigg,  or  was  it  appli- 
cable to  both  bigg  and  barley  f  My  opinion  is,  that  it  did  include 
both ;  and  I  think  this  is  confirmed  bv  one  of  the  entries  in  tbe 
old  rentals,  in  which  the  name  used  by  Sir  Henry  Wardlaw  is 
barley  bear.  This  much  is  certain — the  kind  understood  to 
be  payable  was  grain  of  the  best  quality ;  for  in  all  the  rentals 
.where  a  higher  and  lower  price  are  mentioned,  the  estimate  is 
always  made  the  higher  price;  and  in  1780,  when  tbe  two 
prices  were  ISs.  4d.  and  9s.  9d.,  the  conversion  was  made  at 
138.  4d.  Afterwards,  when  fiars  of  barley  began  to  be  struck, 
the  payment  was  made  according  to  these  fiars.  Attending, 
therefore,  to  the  evidence  that  barley  was  grown  in  Scotland 
at  the  date  of  tbe  charters, — that  the  grain,  when  designated 
as  bear,  was  always  taken  at  the  highest  price, — and  that,  after 
tbe  fiars  of  barley  began  to  be  struck,  the  estimate  was  made  in 
barley, — I  am  satisfied  that  the  reporter  has  taken  the  correct 
view,  and  that  the  interlocutor,  in  so  far  as  it  sustains  the  ob- 
jection to  that  view,  must  be  altered. 

The  Court  pronounced  the  following  interlocutor : 

^  Beeal  the  Lord  Ordinary's  interlocutor  in  so  for  as  re- 
claimed against :  Repel  the  whole  objections  to  Mr  Menzies' 
report,  except  only  tbe  first  objection  stated  by  Mrs  Aytoun, 
whieh  stands  sustained,  and  also  the  second  and  third  objec- 
tions for  Mr  Wemyss,  whieh  are  superseded  by  the  interlocutor 
of  the  Lord  Ordinary,  whose  judgment  on  these  points  has  not 
been  submitted  to  review :  Find  (hat  the  victual  duty  payable 
by  the  defenders  under  their  charters  is  barley,  and  not  bear : 
Find  the  pursuer  entitled  to  the  expenses  of  the  discussion  ap- 
plicable to  this  last  finding,  as  against  the  defenders,  Greenhiirs 
trustees  and  Mr  Wemyss ;  allow  an  account  thereof  to  be  given 
in,  and  remit  the  same  to  the  auditor  to  tax  and  report ;  and, 
quoad  ultra,  reserve  all  other  questions  of  expense  till  the  final 
issue  of  the  cause  $  and  remit  to  the  Lord  Ordinary  to  proceed 
farther  therein  as  to  his  Lordship  may  seem  just." 

iA>rd  Ordinary,  Cockbnm.-^^cf.  Rutherfurd,  Anderson; 
Gibson- Craigs,  Dalzieland  Brodie,  W.S.,  Agents For  Green- 
hiirs Trustees,  Thomson;  Shepherd  and  Grant,  W.S.,  Agents. 
^For  3ff  Wemyss,  Marshall;  H.  J.  Burn,  W.S.,  Agent.-^For 
Mrs  Aytoun,  Molr ;  James  Greig,  jun.,  W.S.,  Agent.-^N,  Clcrh. 
-—J  H.B.J 


9M  December  1841. 

Second  Division. — (J.  W.) 

No.  48.— A  V.  B. 

Expenses — Auditor's  Report — Fee. 

The  auditor's  fee  being  allowed  in  his  report,  and 
DO  note  of  objections  having  been  lodged  within  the 
period  prescribed,  it  was  held  incompetent  to  object  to 
the  fee  being  allowed,  pn  the  motion  of  the  other  party 
to  have  the  report  approved  of. 

Act.  H.  Robertson. — Alt.  Anderson. — [J.W.j 


9th  December  1841. 

Second  Division (J.W.) 

No.  49. — Lieut.- Gen.  Dong  an  Darkoch,  Pursuer^ 
V.  Andbew  Ranken,  Defender, 

Property — Marches — Superior  and  Vassal — Warrandice — A- 
party  feued  a  piece  of  ground,  described  as  extending  **  nine  feet 
in  breadth  on  each  of  the  east  and  west  sides,  and  bounded  btf 
the  public  road  on  the  south,  by  the  shore  ground  of  Diverts  on  the. 
north,"  and  amounting  in  measure,  along  with  other  portions  of 
the  subject  feued,  to  **  two  acres  four  falls  and  four  yards,  com- 
puting  each  fall  to  contain  thirty-six  superficial  yards."  The 
superior  brought  a  declarator  that  he  had  the  only  good  and 
undoubted  right  to  the  whole  of  the  ground  on  the  north  side 
of  the  public  road,  at  a  distance  of  more  than  nine  feet  from 
the  north  edge  thereof.  The  vassal  alleged  that  the  road  trus^ 
tees,  in  virtue  of  previous  possession,  and  also  of  their  statu- 
tory powers,  had  the  right  to  extend  the  road  from  its  present 
breadth  of  thirty  feet  to  forty  feet,  and  that  the  decree  of  the 
superior  should  be  so  qualified  as  .to  preserve  the  right  of  the 
vassal  to  ground  nine  feet  beyond  the  full  breadth  (tf  the  road^ 
or  so  far  as  nineteen  feet  from  the  existing  line — Held  that  the 
subject  feued  was  speciJicaUy  limited,  and  that  the  contemplated 
proceedings  of  the  trustees  were  irrelevant  to  qualify  the  decree 
as  craved. 

The  pursuer's  predecessor,  Angus  Darroch  of  Gou- 
rock,  disponed  in  feu  to  the  defender  three  pieces  of 
ground  lying  on  the  south  side  of  the  public  road  from 
Greenock  to  the  Cloch,  and  also  a  small  piece  of  ground 
on  the  north  or  opposite  side  of  the  road,  which  is  thus 
described  in  the  feu-  contract : 

'*  All  and  whole  that  piece  of  ground  lying  between  the  said 
public  road  and  tbe  sea-shore,  and  directly  opposite  to,  and  on  the 
north  of  the  ground  first  above  described,  of  the  following  men- 
surations,— viz.,  406  feet  fronting  to  and  on  the  north  side  of  tbe 
said  road ;  the  like  number  of  feet  along  the  shore  on  the  north, 
and  nine  feet  in  breadth  on  each  of  the  east  and  west  sides,  and 
bounded  as  follows, — viz.,  by  the  said  public  road  on  the  south  ; 
by  the  shore  ground  of  Diverts  on  the  north;  by  the  lands  of 
Midtown  on  the  east,  and  by  tbe  lauds  of  Diverts  on  the  west." 

The  feu-contract  also  bears,  that  the  said  four  pieces 
of  ground  thereby  disponed,  amount  in  measure  to 
**  two  acres  four  falls  and  four  yards,  computing  each 
fall  to  contain  thirty-six  square  superficial  yards ;"  and 
the  reddendo  is  declared  to  be  '<  the  sum  of  £32.  8.  3. 
Sterling,  being  at  the  rate  of  two  shillings  Sterling  per 
fall  of  feu-duty  yearly."  The  breadth  of  the  ground 
on  the  north  side  of  the  road,  between  the  road  and  the 
high- water  mark  of  ordinary  tides,  varies  considerably. 
But  where  it  is  narrowest  it  seems  to  exceed  nine  feet. 

Th6  present  action  was  brought  to  have  it  found  and 
declared  "  that  the  pursuer  has  the  only  good  and  un- 
doubted right  to  the  whole  of  the  said  ground  on  the 
north  side  of  the  public  road,  at  a  distance  of  more 
than  nine  feet  from  the  north  side  or  edge  thereof,  and 
that  the  defender  has  po  right  to  any  part  of  the  said 
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ground  at  a  distance  of  more  than  nine  feet  from  the 
present  north  side  or  edge  of  the  road." 

It  was  stated  in  defence,  that  '*  ever  since  the  date 
of  the  contract,  the  whole  ground  between  the  north 
side  of  the  road  and  the  sea  has  been  used  and  occu- 
pied by  the  defender  for  the  purpose  for  which  it  is 
almost  alone  applicable,  viz.,  communication  with,  and 
access  to,  the  sea  and  sea-shore.  The  defender,  at 
considerable  expense,  built  a  quay  or  landing  place  at 
the  point,  and  he,  his  family  and  boatmen,  have  been 
in  the  constant  practice  of  using  the  whole  ground  in 
passing  to  and  from  the  sea.  It  has  been  also  used  for 
carting  gravel  for  walks,  and  sea-ware  for  the  garden, 
hauling  up  boats,  tracking,  and  using  bathing-houses," 
&c.  Further,  it  was  alleged,  that  *<  at  the  date  of  the 
feu- contract,  the  actually  existing  public  road,  along 
which  the  stripe  is  declared  to  be,  was,  as  it  continues 
to  be,  only  thirty  feet  in  breadth.  But  according  to 
the  Acts  of  Parliament  for  forming  and  maintaining 
the  road,  as  well  as  under  the  General  Turnpike  Act, 
the  tmstees  were  and  are  entitled  to  make  it  of  the 
breadth  of  forty  feet.  The  trustees  have  intimated 
their  intention  of  acting  upon  this  right,  and  claim  to 
make  the  road  of  the  full  breadth  of  forty  feet,  without 
even  so  much  as  compensation,  on  the  allegation  that 
it  formerly  went  over  this  vacant  piece  of  ground  now 
in  question,  which  is  the  fact.  If  this  operation  takes 
place  according  to  the  plan  proposed,  the  nine  feet  of 
stripe  running  along  the  north  side  of  the  road,  to  which 
the  pursuer  alleges  the  defender  is  confined,  will  be 
taken  into  the  public  road,  and  wholly  evicted  from 
the  defender." 

Pieculed  by  the  pursuer — 1.  The  defender,  by  the 
feu-contract  founded  on,  having  right  only  to  the  limit- 
ed extent  of  ground  on  the  north  side  of  the  public 
road  thereby  conveyed  to  him,  as  bounded  and  de- 
scribed in  that  deed,  and  this  without  any  servitude  of 
any  description  upon  or  over  the  ground  beyond  it,  is 
not  entitled  to  encroach  upon,  or  occupy  any  ground 
to  the  northward  of  the  ground  so  feued  to  him,  and 
lying  between  it  and  the  shore,  and  decree  of  declara- 
tor to  that  effect,  and  to  the  effect  that  all  the  ground 
lying  to  the  northward  of  the  defender's  feu,  and  be- 
tween it  and  the  shore,  belongs  to  the  pursuer,  in  virtue 
of  the  titles  he  has  condescended  on,  ought  to  be  pro- 
nounced. 2.  What  has  been  stated  by  the  defender 
in  reference  to  the  breadth  to  which  he  alleges  that  the 
public  road  may  be  extended,  on  the  alleged  contem- 
plated proceedings  of  the  trustees,  can  afford  no  ground, 
even  if  true,  for  not  pronouncing  decree  as  craved,  or 
for  qualifying  that  decree  in  any  way. 

Pleaded  by  the  defender — 1.  The  claim  made  in 
the  present  action  is  unfounded,  inasmuch  as  the  feu- 
contract  libelled  on  conveys  to  the  defender  the  whole 
ground  on  the  north  side  of  the  road  down  to  the  sea 
or  proper  sea-shore.  2.  Even  supposing  the  defender's 
right  to  be  not  so  extensive,  he  is  at  least  entitled  to 
carry  bis  ground  nine  feet  beyond  the  full  breadth  of 
the  public  road,  or  so  far  as  nineteen  feet  from  the 
existing  line  of  road,  and  the  defender  would  be  en- 
titled to  insist  that  any  decree  obtained  by  the  pursuer 
should  be  qualified  accordingly.  3.  At  all  events,  be- 
fore the  pursuer  can  insist  in  his  present  claim,  he 
must  have  the  public  road  authoritatively  confined  to 
its  existing  situation,  and  secure  the  defender's  posses- 


sion of  the  nine  feet  in  breadth  beyond  the  existing 
line,  against  the  claim  of  eviction  made  by  the  road 
trustees.  4.  Supposing  the  pursuer  were  to  establish 
a  right  of  property  in  the  ground  claimed  by  him,  the 
defender  would  be  still  entitled  to  exercise  a  right  of 
servitude  over  the  same,  to  the  effect  of  preserving  it 
open  and  unenclosed  for  the  purpose  of  walking  there- 
on, and  of  access  to  and  communication  with  the  sea  ; 
and  any  decree  to  be  obtained  by  the  pursuer  should 
be  qualified  accordingly. 

The  Lord  Ordinary  pronounced  the  Allowing  inter- 
locutor, with  note  annexed : 

"  2(kh  May  1841 The  Lord  Ordinary  having  heard  partieft' 

procurators  on  the  closed  record,  and  made  avizandum,  repels 
the  defences,  and  finds,  declares,  ordains  and  decerns,  in  terms 
of  the  libel:  Finds  the  defender  liable  in  expenses;  appoints 
an  account  thereof  to  be  given  in,  and  when  lodged,  remits  the 
same  fo  the  auditor  to  tax  and  report. 

*'  Note, — This  seems  a  clear  case. 

**  1.  The  property  that  has  descended  to  the  pursuer  com- 
prehends, along  its  boundary  seaward,  what  the  defender  him- 
self describes  (stat.  2)  as  '  a  smalt  strip  of  what  is  called  sea' 
green,  of  varying  breadth,  but  generally  not  more  than  a  very 
few  yards.'  It  is  not  disputed, — however  the  parties  may  differ 
as  to  the  precise  extent, — that  the  average  breadth  of  this  sea- 
green,  at  all  events,  exceeds  nine  feet.  Indeed,  in  his  second 
plea,  the  defender  contends  for  a  right  '  to  carry  his  ground 
nine  feet  beyond  the  full  breadth  of  the  public  road,  or  as  far 
as  nineteen  feet  from  the  existing  line  of  road  ;'  thereby  neces- 
sarily assuming  that  there  is  a  sufficient  breadth  of  ground,  to 
the  extent  of  ten  feet  at  least,  over  and  above  the  nine  feet 
which  are  here  in  dispute. 

**  2.  Of  this  property  the  defender  feued,  from  a  predecessor 
of  the  pursuer,  ?.  patch,  specifically  limited  both  as  to  boundary 
and  measurement, — it  being  described  as  extending  *  nine  feet  in 
breadth  on  each  of  the  east  and  west  sides,  and  bounded  as  fol- 
lows, viz., — by  the  said  public  road  on  the  south ;  by  the  shore 
ground  of  Dioerts  on  the  north,*  &c.,  '  and  amounting  in  mea- 
8ure,'  along  with  certain  other  portions  of  the  subject  feued,  to 
an  exact  and  anxiously  definite  statement  of  '  two  acres  four 
falls  and  four  yards,  computing  each  fall  to  contain  thirty-six 
superficial  yards.' 

*'  3.  It  is  thought  to  be  quite  desperate  on  the  defender's 
part,  to  contend  that  such  a  grant  was  intended  to  give  him  the 
entire  *  shore  ground  of  Diverts,*  in  place  of  only  a  small  por- 
tion of  it,  bounded  by  the  rest ;  or,  in  other  words,  to  give  him 
the  whole  space  of  ground,  between  the  road  and  the  sea, — no 
matter  how  much  its  actual  breadth  might  happen  to  exceed  the 
stipulated  and  limited  measurement  of  nine  feet.  And  equally 
so  is  it  for  him  to  pretend  that,  if  the  property  did  not  pass,  he 
has  at  least  a  right  of  servitude  over  it.  The  feu-right  roust  be 
construed  on  the  strength  of  its  own  expressed  words,  and  not 
upon  any  gloss  to  which  the  defender  may  now  find  it  conve- 
nient to  resort,  with  reference  to  the  supposed,  but  not  ex- 
pressed, meaning  of  the  parties.  Even,  however,  as  a  question 
of  intent,  it  seems  impossible  to  deny  that  the  superior  could 
mean  nothing  else  than  to  reserve  to  himself  all  that  he  did  not 
in  ter minis  convey.  In  truth,  the  defender's  letters  (in  process), 
after  his  present  encroachment  was  first  challenged,  are  conclu- 
sive as  to  his  own  understanding,  viz.,  that  he  had  no  right 
whatever,  either  in  property  or  servitude,  beyond  the  express 
breadth  of  nine  feet  for  which  he  had  contracted,  and  for  more 
than  which  he  confessedly  had  not  paid.  See  especially  his 
letters  of  I5ch  January  and  19th  April  1S39  :  in  the  latter  of 
which  he  says,_  *  As  soon  as  you  can  produce  to  me  a  cer- 
tificate under  the  band  of  the  agent  for  the  trustees,  or  the  sur- 
veyor of  the  road,  specifying  Me  precise  ^ea</M  of  said  road,  we 
can  easily  ascertain  the  precise  position  of  my  stripe,*  *  I  claim 
nothing  more,  and  I  want  nothing  more  than  what  is  conveyed 
to  me  by  the  feu-contrart,* — meaning  plainly  neither  more  nor 
less  than  the  specific  stripe  of  nine  feet  south  from,  and  along 
the  line  of  the  roud  which  he  mentions. 

"  4.  It  is,  in  truth,  toiome  alleged  proposal  of  the  road  trus* 
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tees  to  widen  tbis  road,  and  thereby  to  incorporate  and  cut  off 
the  oiiginal  space  of  nine  feet  conveyed  to  the  defender,  rather 
than  to  any  doubt  as  to  the  import  or  effect  of  the  conveyance 
itself,  that  the  whole  of  the  present  dispute  may  be  traced. 
The  defender's  own  statement  (stat.  10.)  is  this, — '  At  the 
date  of  the  feu-contract,  the  actually  existing  public  road^  along 
which  the  stripe  is  declared  to  lie,  was,  as  it  continues  to  be^  only 
thirty  feet  in  breadth.     But  according  to  the  Acts  of  Parliament, 
&c.,  the  trustees  were  and  are  entitled  to  make  it  of  the  breadth 
of  forty  feet,'     Now,  what  the  defender  is  in  reality  contend- 
ing for  in  the  present  case  is,  a  right  to  have  nine  feet  beyond 
this  road,  as  it  may  exist,  after  being  widened^  as  a  surrogatum 
for  the  nine  feet  ^vhich  were  actually  conveyed  by  the  feu-right, 
beyond  the  road  as  it  existed  at  its  own  date.     But  this  will  not 
do.     For  if  he  got  all  that  was  conveyed,   it  matters  nothing 
that  the  road  trustees,  in  the  exercise  of  their  statutory  powers, 
cither  propose  to  take,  or  have  actually  taken  from  him  what, 
until  taken,  was  sufficient  to  satisfy  the  description  of  the  sub- 
ject in  the  feu-contract.     If,  indeed,  the  defender  could  esta- 
blish that  the  superior  was  not  ia  titulo  at  the  date  of  the  con- 
tract, and  that  the  nine  feet  which  were  thereby  conveyed,  in 
reality  then  belonged  to  the  trustees,  who  had  accordingly  since 
evicted  them,  that  might  have  raised  a  different  case.     But  even 
there  the  defender's  remedy  would  have  been  an  action  on  his 
warrandice  in  respect  of  the  eviction ;  whereas,  it  appears  from 
the  record,  that  there  has  as  yet  been  no  eviction  in  the  legal 
sense,  the  defender  distinctly  setting  forth  (stat.  8),  that  '  ever 
since  the  date  of  the  contract,  the  whole  ground  between  the 
north  side  of  the  road  and  the  sea  has  been  used  and  occupied 
by  him.'     As  it  is,  however,  the  road  trustees  appear  to  have 
no  other  right,  as  regards  their  widening  of  the  road  here  in 
dispute,  than  they  would  have  as  to  any  other  existing  road  of 
only  thirty  feet  in  breadth.     They  may  widen  it, — that  is  to  say, 
paying  compensation  to  the  proprietor.     But  such  proprietor 
can  have  no  recourse  on  that  account  against  his  author.     It  is 
not  from  defect  in  the  title  that  the  property  is  taken  from  him, 
but  from  the  inherent  condition  attaching  to  all  properly,  how- 
ever undoubted  the  legal  title,  and  from  the  exercise  of  powers. 
Tested  on  public  ground^,  in  the  road  trustees,  to  take  such 
property,  let  it  for  the  time  belong  to  whom  it  may.     In  short, 
as  regards  any  interference  on  the  part  of  the  road  trustees,  if 
a  breadth  of  nine  feet  bad  been  taken  from  the  defender  along 
the  south,  instead  of  along  the  north  side  of  the  road  in  ques- 
tion, be  might  just  as  well  have  contended,  that  he  was  in  that 
case  entitled  to  compensate  himself  at  the  expense  of  the  pur- 
suer's estate  seaward,  as  in   the  actual  circumstances  under 
which  the  present  question  hat  arisen." 

The  defender  reclaimed,  and  argued — That  the  in- 
tention of  parties  was,  that  the  defender  should  get 
nine  feet  from  the  road  northwards,  so  as  to  protect 
him  against  buildings  being  erected  opposite  the  south 
side.  But  this  object  will  be  defeated  if  the  trustees 
resume  possession  of  the  whole  forty  feet,  which  they 
have  intimated  their  intention  to  do.  The  declarator 
is  founded  upon  an  unfair  and  untrue  construction  of 
the  contract. 

Replied — The  question  is,  is  the  defender  entitled 
to  any  other  nine  feet  than  those  which  he  got  at  the 
date  of  the  contract  ?  It  is  agreed  that  the  road  was 
then  only  thirty  feet  wide ;  and  the  contract  has  regard 
to  the  road  as  it  then  existed.  Supposing  the  trus- 
tees to  resolve  upon  exercising  their  statutory  powers, 
they  may  throw  the  additional  breadth  of  road  upon 
the  south  side,  as  well  as  upon  the  north.  Both  by  the 
private  Act  applicable  to  this  road,  passed  in  1803, 
and  also  by  the  General  Turnpike  Act,  2  and  3  Will. 
IV.  c.  43,  §  6 1 ,  compensation  must  be  paid.  But  apart 
from  the  road  Acts  altogether,  the  parties  contracted 
for  a  stripe  of  nine  feet  along  the  road,  bounded  by  the 
shore  ground  of  Diverts  on  the  north.  The  defender 
got  possession,  and  there  was  nothing  to  have  hindered 


the  superior  from  feuing  forthwith  behind  the  nine  feet. 
Ranken  maintains  that  his  was  a  shifting  feu ;  but  he 
was  bound  to  know  that  the  trustees  had  the  power  to 
widen  the  road. 

Z»ord  Justice-  Clerk — It  is  of  great  importance  to  understand 
the  allegations  put  upon  the  record,  for  the  feu-charter  appears 
to  be  one  susceptible  of  explanation  by  proof  of  the  extent  of 
possession.     Where  there  is  a  discrepancy  in  the  mensuratioDy 
it  is  competent  to  explain  the  extent  of  the  right  by  proof  of 
possession.     The  stripe  here  given,  is  not  one  of  the  breadth  of 
nine  feet  uniformly  along  the  road,  but  nine  feet  at  each  of  the 
ends ;  and  the  ground  between  the  road  and  the  sea-shore  is  aaid 
to  vary  considerably  in  breadth.     The  pursuer  says,  on  the  one 
hand,  that  his  tenants  were  in  use  to  pasture  it ;  while,  on  the 
other  hand,  the  defender  makes  a  distinct  averment  of  posses- 
sion,— that  he  had  built  a  quay, — and  that  he,  his  family  and  boat- 
men, had  been  in  the  constant  practice  of  using  the  whole  ground 
in  passing  to  and  from  the  sea,  carting  gravel,  hauling  up  boats, 
tracking,  and  using  bathing-houses.     This  is  exactly  a  case  in 
which  it  is  relevant  to  allow  a  proof  of  possession  in  order  to 
explain  any  discrepancy  in  the  mensuration.     But  although  this 
be  the  case  upon  the  record,  the  defender  hat  not  adhered  to  it; 
he  now  asks  only  nine  feet  from  the  road,  supposing  the  road 
to  be  altered  as  proposed  by  the  trustees.     This  is  a  very  dif- 
ferent point.     The  road  was  thirty  feet  wide  when  he  con- 
tracted, and  he  got  nine  feet  to  the  north  of  it ;  but  he  now 
says,  that  in  respect  of  the  right  of  the  trustees,  arising  from 
previous  possession,  I  must  be  held  to  have  contracted  upon  the 
supposition  of  the  probability  of  their  taking  forty  feet,  and  that 
I  am  entitled  to  nine  feet  beyond  whatever  they  take.     Now 
what  is  the  fact?  The  road  it  is  admitted  was  only  thirty  feet, 
and  this  was  apparent.     If  Darroch  feued  the  nine  feet  imme- 
diately to  the  north  of  the  road,  and  it  should  turn  out  that 
this  was  not  his  to  feu,  then  the  remedy  is,  not  other  nine  feet, 
but  an  action  of  damages  on  the  warrandice.     If,  on  the  other 
hand,  the  trustees  take  the  ground  feued,  in  virtue  of  their  sta- 
tutory powers,  this  won't  give  rise  to  any  claim  against  the 
pursuer  for  other  nine  feet ;  it  can  only  found  a  claim  against 
the  trustees  for  the  statutory  compensation.     But  where   is 
there  a  relevant  averment  to  support  the  defender's  construction 
of  the  contract.     The  right  of  the  trustees  to  resume,  or  their 
power  to  take  possession  of  forty  feet,  does  not  solve  the  ques- 
tion as  to  what  was  the  ground  feued  under  tbis  contract,  or 
the  extent  of  it.     The  defender  appears  to  have  abandoned  the 
only  averments  on  which  an  issue  might  have  been  framed,  and 
there  is  now  no  relevant  defence  against  this  declarator. 

Lord  Moncreiff. — If  the  measurement  speci6ed  in  the  con- 
tract was  meant  to  fix  the  feu-dutv  by  acres  and  fiills,  how  is  it 
possible  that  it  does  not  also  fix  the  extent  of  ground.  If  the 
defender  occupies  more,  does  he  pay  for  more.  There  is  no 
power  to  raise  the  feu-duty  :  the  nature  of  the  contract  is  a 
measured  boundary.  I  do  not  think  there  is  any  relevant  aver- 
ment on  record  to  warrant  a  proof  of  possession,  in  order  to  in- 
terpret a  contract  so  very  clear  and  explicit  as  this.  There  is 
no  relevancy  in  the  statement,  that  the  trustees  have  power  to 
widen  the  road.  If  they  do  so  under  their  statutory  powers,  the 
defender  will  receive  the  statutory  compensation.  If  they  evict 
his  feu,  under  their  right  of  previous  possession,  he  will  have  his 
action  against  the  superior  on  the  clause  of  warrandice. 

Lord  Meadowbank, — Looking  at  the  contract,  it  appeared 
to  me  that  the  shore  land  of  Diverts  was  to  be  the  northern 
boundary  of  the  defender.  But  what  he  now  clainra,  requires 
that  he  should  have  a  shifting  boundary.  In  my  ofMnion  he  has 
no  case. 

Lord  Medwyn. — I  have  great  hesitation  in  holding  that  this 
contract  requires  to  be  interpreted  by  a  proof  of  possession,  or 
that  there  is  any  relevant  averment  on  the  record  to  entitle  the 
defender  to  such  a  proof.  The  ground  feued  lies  between  the 
road  and  the  sea-shore, — not  the  whole  ground,  but  a  stripe  of 
nine  feet  along  the  road.  It  is  described  as  nine  feet  at  each 
end,  but  I  think  the  breadth  was  uniform  along  the  whole  ex- 
tent ;  and  the  northern  boundary,  it  will  be  observed,  is  not 
the  sea-shore,  but  the  shore  ground  of  Diverts.  The  measure- 
ment is  very  precise,  and  I  don't  think  any  thing  further  is  re- 
quired to  enable  us  to  construe  the  extent  of  the  right.     The 
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averments  made  by  the  defender,  at  least,  are  not  sufficient  to 
make  tts  eonscrue  it  differently  from  the  measurement.  Neither 
M  there  any  substantive  averment  that  the  trustees  had  right  to 
forty  feet  of  road,  from  previous  possession. 

The  Court  adliered^  with  expenses. 

Lord   Ordinary^    Ivory Act.  Dean   of  Faculty   (Wood), 

Patton  ;  Andrew  Clason,  W.S.,  Agent, — All,  Solicitor-Gene* 
ml  (M'NeiU),  Penney;  James  Stuart,  W.S.,  Agent — T.  Clerk, 
^r  J.W.J 


9ih  December  IS41. 

Second  Division. — (J.  W.) 

No.  50. — Donald  Lindsay,  (Marquis  of  Huntltfa 
Trustee)^  Pursuer,  v.  John  Webster,  Defended'. 

Bankrupt — Sequestration — Reduction  on  Act  1621 — Landlord 
and  Tenant — Lease — Rent — A  landlord,  five  years  previous 
to  his  bankruptcy,  addressed  a  letter  to  his  factor,  authorising 
him  to  give  his  tenants  a  deduction  of  twenty  per  cent,  from 
their  rents  for  the  bygone  year,  and  to  acquaint  them  that  the 
deduction  would  be  continued  during  the  currency  of  their  leases 
— Found  that  the  abatement  of  rent  was  in  the  fair  and  bona 
fide  administration  of  the  estate  at  the  time,  and  could  not  be  ob- 
jected  to  by  the  trustee  of  the  landlord  under  his  sequestration. 

la  1826,  the  defender  became  tenant,  under  the 
Marquis  of  Huntly,  then  Carl  of  Aboyne,  of  the  lands 
of  Meadows,  for  the  period  of  nineteen  years  from 
Martinmas  1826.  The  rent  to  be  paid  was  £240  per 
annara.  In  1834,  the  Marquis  addressed  a  letter  to 
his  factor,  Mr  Hillocks,  in  the  following  terms : 

**  Finhaven,  1th  November  1834. 
**  Mr  Hillocks, — I  hereby  empower  you  to  discharge  the 
tenants  on  the  estate  of  Finhaven,  by  giving  them  a  deduction 
of  rent  of  20  per  cent.,  and  discharging  them  accordingly  for 
crop  1833.  And,  with  the  exception  of  Bogardo,  I  hereby  au- 
thorise you  to  acquaint  the  tenants  that  I  am  to  continue  that 
deduction  during  the  currency  of  their  several  leases." 

(Signed)        "  Abotne." 

Amongst  others,  the  defender  had  the  letter  com- 
municated to  him ;  and  year  by  year  the  stipulated 
deduction  was  given  him  down  to  Lord  Huntly's  bank- 
ruptcy in  1839*  Thereafler,  a  process  of  sequestration 
was  raised  against  the  defender  by  the  present  pursuer, 
as  Lord  Huntly's  trustee,  in  which  the  full  rents  stipu- 
lated in  the  lease  were  concluded  for.  The  defender 
pleaded  his  right  to  the  abatement  given  in  the  letter ; 
and  the  Sheriff  of  Forfarshire,  before  whom  the  process 
depended,  gave  effect  to  the  plea.  The  judgment  of  the 
8heriff  was  advocated  by  the  trustee ;  and  with  the  view  of 
aiding  the  advocation,  the  present  process  of  reduction 
was  broQght.  The  summons  concludes  to  have  it  found 
and  declared  that  the  letter  or  authority  is  null  and 
void, — is  not  holograph  of  the  Marquis, — ^is  not  duly 
signed  or  tested, — and  is  otherwise  defective  in  the 
solemnities  required  by  law.     The  second  is : 

**  That  at  and  prior  to  the  date  of  granting  the  said  letter  or 
authority,  the  said  George  Marquis  of  Huntly,  then  Earl  of 
Aboyne,  was  in  insolvent  and  bankrupt  circumstances,  and  the 
same  was  granted  without  anv  true,  just,  or  necessary  cause, 
without  a  just  consideration  therefor,  and  after  contracting  law- 
ful debts  to  Tarious  creditors,  for  whose  behoof  the  pursuer  is 
trustee  as  aforesaid.  And  the  same  was  so  granted  to  the  hurt 
and  prejudice  of  the  said  just  and  lawful  creditors,  and  of  the 
pursuer,  as  trustee  for  their  behoof,  for  which  reasons,  as 
well  at  others,  the  pursuer  is  entitled  to  have  the  said  docu- 
ment, above  recited,  reduced  and  set  aside ;  and,  accordingly, 
the  aaid  letter  or  authority  is  null  and  reducible  at  common 
law,  and  in  terms  of  the  Act  of  Parliament  1G21,  cap.  18,  the 
Act  oC  ParUament  169G,  rap.  6,  the  Act  of  54  Geo.   IIL 


cap.  137.  and  the  said  Act  in  the  third  year  of  our  reign  above 
mentioned,  or  one  or  other  of  them, — to  all  of  which  Acts  refer- 
ence is  hereby  specially  made,  and  which  are  hereby  held  as 
repeated  brevitatis  causa." 

In  defence  it  was  maintained,  that  although  the  let* 
ter  be  not  holograph,  nor  signed  with  the  statutory 
solemnities,  it  is  subscribed  by  the  Marquis,  and  the 
signature  is  admitted.  Moreover,  rei  intervenius  took 
place  on  the  faith  of  it,  and  it  is  therefore  as  completely 
effectual  as  the  most  formal  document.  The  alleged 
insolvency  of  Lord  Huntly,  at  the  date  of  the  letter, 
is  not  admitted ;  at  all  events,  there  is  no  ground  for 
applying  the  Statute  1621,  which  refers  to  *<  ^ienations, 
dispositions,  assignations,  and  translations  whatever, 
made  by  the  debtor  of  any  of  his  lands,  teinds,  rever- 
sions, actions,  debts  or  goods  whatever,  to  any  conjunct 
or  confident  person,  without  true,  just,  and  necessary 
causes,  and  without  a  just  price  really  paid.**  The  let- 
ter in  question  was  manifestly  not  granted  to  a  conjunct 
or  confident  person.  As  little  is  there  any  room  for 
applying  the  Statute  1696,  which  applies  to  securities 
for  prior  debts,  which  is  not  the  case  here ;  and  where 
the  debtor  has  become  notour  bankrupt,  which  is  not 
alleged.  Again,  to  warrant  a  reduction  on  the  head  of 
common  law,  it  would  be  necessary  to  establish  some- 
thing fraudulently  done  on  the  part  of  the  bankrupt, 
and  the  person  with  whom  he  contracted,  for  the  pur- 
pose of  prejudicing  the  general  body  of  creditors.  It 
is  not  alleged,  however,  that  the  defender  was  aware 
of  Lord  Huntly's  being  a  baukrupt,  nor  is  it  even  said 
that  Lord  Huntly  himself  was  aware  of  his  alleged  in- 
solvency. 

The  reduction  and  advocation  having  been  conjoined, 
the  Lord  Ordinary  pronounced  the  following  interlocu- 
tor: 

"  24/4  June  1841. — The  Lord  Ordinary  having  heard  coun- 
sel in  these  conjoined  processes — In  respect,  1st,  That  the  Mar- 
quis of  Huntly,  at  the  time  that  the  rents  of  the  defenders  were 
restricted,  was  in  possession,  and  in  full  administration  of  the 
estate  of  Finhaven :  2d,  That  no  positive  averment  is  made, 
and  still  less  any  specific  statement  set  forth  on  record,  either 
in  this  Court  or  in  the  Inferior-court,  to  show  that  the  Noble 
Marquis,  by  the  restriction  of  rent  authorised  by  his  letter  to 
bis  factor,  dated  7th  December  1834,  reduced  the  rents  to  a 
lower  rate  than  was  proper  and  justifiable,  in  a  fair  and  bona  fide 
administration  of  the  estate  at  the  time,  or  that  he  acted  fiom 
any  motive  or  view  unduly  to  favour  the  tenants  at  the  ex- 
pense of  his  creditors,  real  and  personal,  having  an  interest  in 
liis  estate  and  affairs :  Finds  that  the  pursuer  is  not  entitled  to 
object  to  the  rent  as  restricted  by  the  said  letter  of  the  Bfar« 
quis  of  Huntly  in  1834,  libelled  on :  Therefore,  in  the  advoca- 
tion, adheres  to  the  interlocutor  of  the  Sheriff;  remits  the  cause 
to  the  Sheriff  simpliciter ;  and  in  the  reduction,  repels  the 
reasons  of  reduction ;  sustains  the  defences,  and  assoilzies  the 
defender  from  the  action  of  reducdon :  Finds  the  defender 
entitled  to  expenses,  both  in  the  advocation  and  reduction,  as 
the  same  may  be  taxed  by  the  auditor,  and  decerns." 

The  pursuer  reclaimed,  and  argued — That  singular 
successors,  and  creditors-adjudgers,  are  bound  by  the 
lease,  or  any  thing  indorsed  upon  it,  but  not  by  a  letter 
such  as  that  founded  on ;  Macleod,  1  Sh.  App.  213. 
An  onerous  contract,  though  improbativcy  may  be  made 
good  by  rei  intervenius  ;  but  can  the  tenants  say  here, 
I  have  given  an  onerous  consideration  for  it,  and  have 
acted  upon  it  ? 

Answered — The  defender  is  here  in  a  question,  not 
with  heritable  but  personal  creditors.  The  letter  would 
have  been  binding  against  Lord  Huntly,  and  can  the 
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personal  creditors  take  the  benefit  of  the  le^e  without 
the  restriction?  There  was  nothing'^to  prevent  Lord 
Hantly  from  giving  up  the  lease,  and  granting  a  new 
onQ  at  the  reduced  rent.  Substantially  he  did  the 
same  thing,  and  nothing  more. 

Lord  Monereiff. — I  don't  always  admit  the  diatinctiofiB  taken 
between  a  purchaser  and  an  adjudging  creditor.  But  here  the 
abatement  bad  actully  taken  effect,  and  been  acted  upon  for 
years  before  sequestration. 

Lord  Justice-  Clerk Sequestration  is  a  measure  severe  enough 

in  itself,  without  being  made  rescissory  of  the  best  acts  of  a 
man's  life, — bis  acts  of  justice  and  generosity. 

Lord  Meadowbank  and  Lord  Medwyn  concurred. 

The  Court  adhered^  with  expenses. 

Lord  Ordinary^  Cuningbame Act.  Dean  of  Faculty  (Wood), 

Sandford;  Gibson-Craigs,  Dalziel,  and  Brodie,  W.S.,  Agents, 
— Alt,  Rutherfurd,  Penney;  Walter  Dutbie,  W.S.,  Ayent — 
F.  C/er*.— LJ-W.] 


Qih  December  1841. 
Second  Division. — (J.W.) 

No.  51. — James  Stewabt  of  Burgh,  Pursuer,  v. 
Thomas  Pollexpen,  surviving  Trustee  of  the  late 
James  Stewart  of  Burgh,  Defender. 

Trust — Trustees — Powers — Liability — Bona  Fides — A  party 
executed  a  trusl'deed,  m  which  he  directed  his  trustees  to 
invest  the  whole  residue  of  his  Junds  *'  in  the  purchase  of 
lands  in  Orkney,  or  any  other  place  they  should  judge  ex- 
pedient"  and  to  convey  them  to  his  heir  of  entail.  The  trus- 
tees  purchased  the  superior^duties  affecting  the  entailed  estate, 
and  which  were  payable  in  kind;  hut  it  having  been  found  that 
this  was  an  application  of  the  funds  which  they  had  no  power 
to  make  by  virtue  of  the  trust-deed,  and  that  they  must  ac- 
count to  the  heir  of  entail  for  the  capital  sum  of  money  applied 
in  the  purchase —  Held  that  they  must  also  account  for  interest 
on  the  capital  sum,  according  to  the  rate  which  had  been  pay- 
able  on  heritable  bonds,  and  that,  instead  thereof,  the  heir  of 
entail  was  not  bound  to  accept  of  the  produce  of  the  subject 
purchased. 

Continuation  of  case,  No.  235,  Vol.  XIII.  p.  543. 

On  the  14th  July  last,  the  Court  found  that  the  pur- 
chase of  feu-duties  by  the  trustees  of  the  late  James 
Stewart  of  Burgh,  was  in  violation  of  the  direction  in 
the  trust-deed  to  invest  the  residue  of  the  trust-funds 
in  the  purchase  of  lands,  and,  therefore,  that  the  trus- 
tees must  account  for  the  capital  sum  so  applied.  But 
in  reference  to  the  question,  whether  they  were  to  be 
liable  for  interest  on  the  said  capital  sum  since  the 
date  of  the  purchase,  and  if  so,  at  what  rate,  parties 
were  appointed  to  be  farther  heard. 

Dean  of  Faculty  (Wood),  for  t/ie  defender,  argued — 
That  the  second  finding  of  the  Lord  Ordinary  proceeds  upon 
the  assumption  of  mala  fides  on  the  part  of  the  trustees,  but 
this  view  was  not  entertained  by  the  Court :  on  the  contrary, 
it  was  assumed  that  the  trustees  bad  acted  in  bona  fide.  The 
pnvment  of  these  duties  in  kind  formed  a  burden  of  a  very 
grievous  nature  upon  the  entailed  estate,  and  the  offer  of  their 
redemption  required  to  be  accepted  within  a  very  limited  time. 
Mr  Laing  and  Mr  Clark  were  both  of  opinion  that  the  pur- 
chase of  them  formed  a  good  temporary  investment  of  the 
trust- funds  under  the  deed.  The  heir  ever  since  has  had  not 
only  the  pecuniary  benefit  arising  from  the  purchase,  but  some- 
thing beyond  money — relief  from  cumbersome  and  vexatious 
burdens.  At  and  subsequent  to  the  date  of  the  purchase,  the 
subjects  yielded  a  fair  return  :  they  were  purchased  for  £3025, 
and  yielded  annually  £118.  The  protecting  clause  in  the  deed 
is  unusually  broad,  and,  joined  to  the  bona  fides  of  the  trustees, 
ought  to  protect  tbem  against  any  claim  other  than  for  the  ac- 
tual fruits  of  the  subject.     If  a  party  possesses  bona  fide,  on  a 


colourable  title,  the  property  of  another,  the  true  owner  may 
recover  the  property,  but  not  the  fruits ;  and  so,  also,  a  party 
paying  bona  fide  to  a  person  who  is  the  colourable  creditor,  is 
protected  against  any  claim  for  second  payment  at  the  instance 
of  the  true  creditor :  Ersk.  III.  4,  3.  In  the  case  of  tlie  Duke 
of  Roxburgh  (2  Sh.  App.  p.  18),  part  of  the  entailed  estate 
was  inailvertently  comprehended  under  the  trust,  but  bona  fides 
protected  the  trustee  against  a  claim  for  restitution  of  the  fruits 
at  the  instance  of  the  heir  of  entail.  The  pursuer  was  major 
in  18o2,  and  was  previously  under  curators  of  his  own  appoint- 
ment :  he  was  bound,  therefoie,  to  have  given  notice  that  be 
meant  to  challenge  the  investment  earlier  than  1838,  when  the 
present  action  was  raised.  Finally,  if  the  trustees  are  to  be 
liable  in  interest  as  an  accessory  of  the  principal  sum,  what  is 
to  be  the  rate?  Are  they  to  be  liable  in  five  per  cent.  ?  If  the 
money  had  been  invested  in  land  in  Orkney,  the  heir  would 
have  been  in  a  worse  situation  than  if  he  were  compelled  to 
accept  the  profits  of  the  feu-duties.  At  the  utmost,  the  trus- 
tees cannot  be  liable  for  more  than  would  have  been  drawn  on 
an  heritable  bond,  viz.,  three  and  a-balf  per  cent. ;  but,  in  the 
special  circumstances  of  the  case,  they  ought  not  to  be  found 
liable  for  more  than  bank  interest. 

Soticitar-General  (M'NeiU)— 
By  a  previous  judgment  of  the  Court  it  has  been  found,  that 
the  purchase  made  by  the  trustees  was  an  unwarrantable  and 
illegal  application  of  the  trust-funds,  and  that  the  trustees  are 
bound  to  replace  the  capital  sum.  Now,  I  desiderate  the  au- 
thority for  holding  that  they  are  not  also  bound  to  replace  the 
interest  of  the  capital  so  applied.  The  principle  of  bona,  fides, 
ta  to fructus percepti,  is  not  applicable  here:  Ersk.  IL  1,25. 
That  principle  proceeds  upon  the  supposition  of  the  parties 
spending  what  they  believe  to  be  their  own ;  but  here,  confes- 
sedly, the  application  is  of  another  person's  funds,  and  that  un- 
warrantably. The  trustees  do  not  pretend  a  right  to  the  fruits, 
as  in  the  case  of  a  bona  fide  possessor.  Bona  fides  exempts  al- 
together from  accounting;  but  no  such  exemption  is  pretended 
here.  Between  the  two  cases  there  is  therefore  no  parallel. 
I  don't  say  they  are  bound  to  account  for  the  highest  rate  of 
interest ;  but  the  pursuer  is  entitled  to  the  fair  proceeds  of  the 
capital  sum,  according  to  the  state  of  the  market. 

At  advising. 

Lord  Medwyn ^This  is  a  very  hard  case  against  gratuitous 

trustees.  We  have  affirmed  the  interlocutor  of  the  Lord  Ordi- 
nary, finding  that  they  had  no  power  under  the  trust-deed  to 
apply  the  trust-funds  to  the  purchase  of  feu-duties,  but  we  did 
not  affirm  the  interlocutor  in  so  far  as  it  finds  that  tbey  did  so 
without  any  reasonable  ground ;  for,  believing  that  they  had 
power,  I  think  they  acted  under  the  belief  that  they  bad  the 
power ;  but  the  heir  rejects  the  purchase,  and  I  see  no  prin- 
ciple of  law  for  holding  that  they  are  not  bound  to  account  for 
the  interest  as  well  as  the  capital  sum.  I  do  not  think  that 
the  case  falls  under  the  principle  of  bona  fide  consumption.  If  a 
party  acquires  a  property  onerously,  and  consumes  the  fruits,  he 
is  not  liable  to  bs  called  upon  for  restitution ;  but  here  there  is 
an  unwarrantable  investment  of  another  person's  funds,  and  I 
don't  see  that  the  principle  of  bona  fides  applies.  The  trustees 
admit  that  they  are  liable  to  account  for  the  profits;  and  the 
only  dispute  is  as  to  their  liability  for  interest  instead  ;  but  the 
profits  never  came  Into  their  hands  so  as  to  admit  of  being  con- 
sumed. Believing  that  they  had  the  power  to  make  the  invest- 
ment, I  think  they  must  be  liable  only  for  the  rate  which 
would  have  been  drawn  upon  an  heritable  bond.  As  to  the 
claim  for  accumulation,  I  cannot  lay  out  of  view  the  improve- 
ment which  has  arisen  to  the  estate  from  the  redemption  of 
these  duties,  and  therefore  I  would  reject  that  claim. 

Lord  Monereiff. — It  is  very  probable  that  what  is  proposed 
by  Lord  Medwyn  may  come  near  the  equity  of  the  case.  But 
I  am  of  a  different  opinion  as  to  the  liability  of  the  trustees, 
and  think  that  they  are  bound  only  for  the  produce.  I  grant 
that  the  purchase  was  not  a  legal  investment  of  the  trust-funds, 
or  within  their  powers.  This  has  been  already  held  in  law; 
but  it  was  held  also  that  they  made  the  purchase  in  perfect 
bona  fides,  and  under  the  belief  that  it  was  for  the  benefit  of 
the  family.  They  were  neither  negligent,  nor  had  any  sinister 
purpose^  but  were  solely  under  a  misapprehension  as  to  their 
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legal  powert.  They  now  make  good  the  money  lo  in  rested, 
and,  meanwhile,  the  heir  has  enjoyed  the  estate  freed  from 
these  burdens,  and  unmolested  by  third  parties — by  Lord  Dun- 
das  or  others.  The  rule  of  law  is  firmly  settled,  that  if  a  party 
has  a  reasonable  title,  and,  believing  himself  proprietor,  has 
consttmed  the  fruits,  he  cannot  be  called  upon  to  repeat  bjr  the 
true  owner.  In  the  case  of  Bonny,  1760  (Diet.  1728),  (here 
were  arrears  of  rent  due,  and  yet  the  extruded  proprietor  re- 
eoTered  these  in  preference  to  the  true  owner.  In  the  case  of 
Swinton,  legacies  were  paid  away,  which,  but  for  the  honafiiU 
possession  of  the  legatees,  ought  to  have  been  restored.  In 
Dick  P.  Cook,  the  party  obtained  a  declarator,  and  entered 
into  possesifion.  The  decree  was  found  to  be  null,  and  a 
claim  was  made  for  the  rents  according  to  the  rental ;  but  it 
was  found  that  he  was  liable  to  account  only  for  what  he  re- 
ceived. There  are  also  the  familiar  cases  of  persons  paying  to 
wrong  creditors,  and  many  others.  The  general  principle  is, 
that  a  party  possessing  on  an  ostensible  title,  is  not  bound  to 
restore  the  fruits ;  and  surely  the  strongest  of  all  possible  cases 
is  that  of  a  party  possessing  and  using  property  which  is  not 
his  own.  The  present  case  is  much  simpler,  and  the  equity  is 
plain  and  clear.  The  pursuer  seems  to  mistake  the  point,  when 
be  supposes  that  the  subject  of  the  trustees*  possession  was  the 
feu-duties.  The  subject  is  the  price  which  they  are  called 
upon  to  repay  out  of  their  own  pockets,  and  the  fruits  of  which 
they  have  consumed  in  their  own  families  in  perfect  bona  fides. 
If  no  fruits  at  all  had  been  found  due,  this  would  have  assimi- 
lated the  case  to  the  others ;  but  here  the  defenders  themselves 
reap  nothing  but  labour  and  anxiety.  They  take  no  produce : 
their  hands  are  entirely  clean.  Is  not  this  much  stronger  than 
the  case  of  Bonny — of  Swinton,  and  others  ?  They  made  a 
mistake  in  law,  and  they  replace  the  fund  misapplied  : — is  not 
this  a  severe  enough  penalty  without  being  subjected  also  in 
interest  ?  It  is  a  fortiori  of  all  the  cases.  There  may  be  a  dif- 
ficulty as  to  the  teind-duties;  but  having  given  to  the  heir  all 
that  they  themselves  got,  it  would  only  be  a  difficulty.  After 
all,  it  will  be  difficult  to  do  justice  between  the  parties.  The 
heir  has  derived  a  benefit  which  cannot  be  estimated.  If  it  is 
to  be  by  interest,  it  must  be  according  to  the  rate  which  hat 
been  payable  on  bonds.  I  see  no  ground  for  accumulation. 
That  would  neither  give  effect  to  the  boma fides  of  the  trustees, 
nor  to  the  protecting  clause  in  the  trust-deed. 

Lord  Meadowbank. — I  never  meant  to  attribute  any  thing 
like  an  immoral  or  dishonest  purpose  to  these  trustees ;  but 
after  what  we  have  already  found,  that  the  purchase  of  these 
duties  was  illegal  and  unwarrantable,  we  cannot  give  them  the 
benefit  of  perfect  bona  fidee.  We  have  now  nothing  to  do 
with  the  purchase :  that  \%ju9  teriii.  The  only  remaining  point 
is,  that  the  trustees  having  had  money  belonging  to  the  estate 
in  their  pockets  for  a  number  of  years,  are  they  to  be  liable  in 
interest  ?     I  agree  with  the  opinion  of  Lord  Medwyn. 

JLord  JuMiiee' Clerk  requested  to  be  allowed  to  decline,  in 
consequence  of  having  been  counsel  in  the  cause. 

Lord  Moncreiff  observed,  that  it  was  ruled  in  the  case  of 
President  Blair,  that  the  being  counsel  in  the  cause  was  no  dis- 
qualification ;  but  if  his  Lordship  wished  to  decline,  there  could 
be  no  objection  to  his  doing  so. 

The  Court  found  that  the  trustees  were  liable  in  in- 
terest on  the  capital  sum,  according  to  the  rate  which 
had  been  payable  upon  heritable  bonds. 

Lord  Ordinary,  Jeffrey. — Act.  Solicitor-General  (M'Neill), 
H.  Robertson;  James  M'Cook,  W.S.,  Ageni.^Alt  Dean  of 
Faculty  (Wood),  G.  Bell;  William  Stewart,  W.S.,  Agent F. 


lOih  December  1841. 

Second  Division (J.  W.) 

No.  52. — James  Corbett  Porterfield  of  Porter" 
field.  Pursuer^  v.  Nathaniei.  Gordon  Porter- 
field  and  Others,  Defenders, 

Entail — Construction —  The  maker  of  cm  entail  called  to  tke  suC" 
cession  a  number  of  substitutes,  reserving  to  kimseff  the  power 
to  alter  the  succession,  except  as  to  the  first  fioe  substitutions  ; 
as  to  which  the  said  order  of  succession  is  declared  unalterable 
by  himself,  or  his  son  the  institute,  or  by  the  heirs  of  tailzie 
above  mentioned — Held  that  "  the  heirs  above  mentioned"  de- 
noted not  merely  the  first  five  substitutions,  but  the  heirs  genC" 
rally  ;  and  that  the  prohibition  against  altering  the  succession 
was  binding  upon  the  sixth  and  succeeding  substitutes. 

Entail — Resolutive  Clause — At  the  conclusion  of  a  general  re- 
solutive  ckmse  there  followed  a  directory  clause  as  to  the  way  ni 
which  the  heirs  succeeding  upon  a  contravention  may  make  up 
titles  to  the  estate, — the  direction  to  tke  next  heir  being  to  esta- 
blish his  right  without  respect  to  "  any  innovation,  alteration  or 
change,  by  the  person  contravening,  or  any  acts  of  commission  or 
omission,  or  any  acts  or  deeds  whatsoever,  which  may  import 
finy  coritravention  of  the  above-written  clause  irritant* — Held 
tftat  this  directory  clause  formed  no  part  of  the  resolutive  clause^ 
^d  that  the  omitting  to  enumerate  therein  sales  or  debts,  did 
mot  exempt  those  acts  from  the  prohibitions  of  the  entail 

Entail— Precept  of  Sasine— .Statute  1685 — In  the  precept  of 
saiine  there  was  no  express  mention  of  tke  resolutive  dause-^ 
the  mandate  being  merely  to  give  sasine  "  with  and  under  the 
burdens,  provisions,  and  irritant  clauses  above  mentioned'*'^ 
Held  that  tkese  words  comprehend  both  the  irritant  and  resolu- 
tive clauses. 

The  deceased  Alexander  Porterfield  of  that  ilk,  exe« 
cuted  aQ  entail,  contained  in  a  contract  of  marriage 
between  William  Porterfield,  Esq.,  his  son,  and  Miss 
Julian  Steill,  dated  the  19th  and  21st  October  1721, 
and  recorded  in  the  Register  of  Tailzies  the  12lh  De- 
cember thereafter.  The  clause  of  destination  called 
to  the  succession 

"  tbe  beirs-roala  procreate  or  to  be  procreate  of  the  said  mar* 
riage  betwiit  th^  said  William  Porterfield  and  Julian  Steel ; 
wbilks  failing,  tbe  beirs-male  of  tbe  body  of  tbe  said  William 
Porterfield  of  any  other  marriage ;  wbilks  failing,  tbe  beirs- 
male  of  tbe  body  of  tbe  said  Alexander  Porterfield ;  wbilks  fkil- 
ing,  the  eldest  heir-female  of  tbe  body  of  tbe  said  William  Por- 
terfield, and  tbe  descendants  of  tbe  body  of  tbe  said  eldest  heir- 
female,  without  division ;  wbilks  failing,  tbe  next  beir-female 
successive  of  tbe  body  of  tbe  said  William  Porterfield,  and  the 
descendants  of  tbe  body  of  tbe  said  next  beir-female  successive, 
all  without  division  ;  wbilks  failing,  any  other  heirs  of  taillie  to 
be  nominated  and  appointed  by  the  said  Alexander  Porterfield, 
by  writ  under  bis  band,  at  any  time  in  bis  lifetime,  in  his  liege 
poustie  ;  wbilks  failing,  the  eldest  beir-female  of  the  body  of  the 
said  Alexander  Porterfield,  and  the  descendants  of  tbe  body  of 
tbe  said  eldest  beir-female,  without  division ;  wbilks  failing,  tbe 
next  beir-female  successive  of  tbe  body  of  the  said  Alexander 
Porterfield,  and  the  descendants  of  the  body  of  the  said  next  beir- 
female,  without  division  ;  wbilks  also  failing,  tbe  said  William 
Porterfield  bis  nearest  lawful  heirs  and  assignees  whatsomever." 

Full  powers  were  reserved  by  Alexander  Porterfield 
to  alter  the  order  of  succession,  except  the  heirs-male 
and  female  of  his  son  William's  body,  and  the  heirs- 
male  of  his  own  body : 

"  And  furder,  reserving  full  power  and  liberty  to  tbe  said  Alex- 
ander Porterfield,  at  any  time  in  bis  lifetime,  be  being  in  liege 
poustie,  to  alter,  innovate  or  change  tbe  order,  course  and  suc- 
cession of  tbe  haill  heirs  of  tailzie  above  specified,  except  the 
heirs-male  and  female  of  his  son's  body,  and  the  beirs-male 
descending  of  tbe  said  Alexander  Porterfield  bis  own  body,  and 
that  by  write  under  bis  hand,  notwithstanding  of  this  present 
right  of  fee,  and  infeftments  to  follow  hereupon,  in  favours  of 
the  said  William  Porterfield,  and  the  bsirs  of  tailzie  above  spe- 


92 


REPORTS  OF  CASES  DECIDED 


[December 


cified ;  declaring  always,  likeas  it  is  hereby  eipressly  provided 
and  declared,  that  the  said  William  Porterfield,  and  his  heirs 
and  successors,  shall  be  obliged  to  take  the  rights,  securities, 
and  infeftments  of  the  saids  baill  lands  and  others  above  men- 
tioned, with  the  burden  of  the  irritancies  and  provisions  herein 
contained,  to  and  in  favours  of  such  heirs  of  tailzie  as  the  said 
Alexander  Porteifield  shall  so  nominate  and  appoint,  failing  the 
heirs,  male  and  female,  of  the  said  William  Porterfield  his 
body,  and  the  heirs-male  of  the  body  of  the  said  Alexander  Por- 
terfield, as  said  is,  as  to  which  heirs,  male  and  female,  of  the  body 
of  the  said  William  Porterfield,  and  the  heirs-male  of  the  body  of 
the  said  Alexander  Porterfield,  the  aforesaid  succession  is  hereby 
declared  unalterable  by  the  said  Alexander  Porterfield,  or  by 
tlie  said  William  Porterfield,  and  the  heirs  of  tailzie  above  men- 
tioned, conform  to  the  clauses  irritant  after  mentioned." 

.  The  irritant  and  resolutive  clauses  are  in  the  usual 
terms ;  and  in  the  event  of  any  contravention,  the  entail 
proceeds  with  the  following  directory  as  to  the  making 
up  titles  to  the  estate  by  the  heir  succeeding : 

^'  And  it  shall  be  leisum  to  the  next  heir  of  tailzie  to  establish 
the  right  of  the  saids  lands  and  others  foresaids,  with  the  per- 
tinents, in  his  or  her  person,  and  that  either  by  declarator  or 
serving  heir  to  the  person  who  died  last  vest  and  seised  in  the 
lands  and  others  foresaids,  immediately  before  the  contra vener,  or 
by  adjudication,  or  any  other  manner  of  way,  consisting  with 
the  laws  and  practiqs  of  this  kingdom  for  the  time,  without  re- 
spect to  the  person  contravening,  or  the  descendants  of  his  or 
her  body,  and  without  respect  to  any  innovation,  alteration  or 
change  foresaid,  to  be  made  by  the  person  so  contravening ; 
and  without  the  burden  of  any  acts  of  commission  or  omission, 
or  any  other  act  or  deed  whatsoever,  which,  according  to  the 
law,  may  be  interpret  to  import  any  contravention  of  the  above- 
written  clause  irritant." 

The  precept  of  sasine  is,  to  give  infeftment  **  to  the 
daid  William  Porterfield,  and  the  heirs  of  tailzie  above 
mentioned,  in  the  order  above  set  down,  and  with  and 
under  the  burdens,  provisions,  and  irritant  clauses  above 
mentioned/' 

In  1742,  Alexander  Porterfield  executed  a  deed  of 
nomination,  referring  to  the  entail  of  1721,  and  nomi- 
nating certain  other  heirs,  among  whom  was  Jean  Por- 
terfield, the  eldest  daughter  of  the  entailer,  from  whom 
the  present  pursuer  is  descended.  Alexander  Porter- 
field died  on  the  14th  of  May  1743.  Besides  his  eldest 
son  William,  in  whose  favour  the  deed  of  entail  was 
executed,  he  had  a  second  son  named  John.  William 
died  without  issue  in  1752.  His  brother  John  had 
predeceased  him,  but  left  a  son,  Boyd  Porterfield,  who 
succeeded  his  uncle  William. 

Boyd  Porterfield  was  succeeded  by  his  son  Alexan- 
der, who  died  in  1815,  without  issue;  on  which  event 
the  lines  of  succession  in  the  two  deeds  of  1721  and 
1742  separated,  and  a  competition  for  the  entailed 
estates  arose  betwixt  Sir  Michael  Shaw  Stewart,  who 
was  the  son  of  the  eldest  daughter  of  Boyd  Porterfield 
and  Mr  Corbett,  the  father  of  the  pursuer,  who  was 
the  descendant  of  Jean  Porterfield,  the  eldest  daughter 
of  Alexander  Porterfield,  the  entailer,  and  spouse  of 
James  Corbett  of  Tollcross.  Mr  Corbett  claimed  to 
be  served  heir  under  the  nomination  contained  in  the 
deed  of  1742.  Sur  Michael  Shaw  Stewart  claimed  to 
be  served  under  the  destination  in  the  original  deed  of 
1721.  Both  claimants  died  during  the  litigation  which 
ensued, — Mr  Corbett,  the  pursuer's  father,  having, 
however,  lived  upwards  of  three  years  after  the  succes- 
sion opened  to  him.  But  the  eldest  sons  of  each  claim- 
ant took  up  the  respective  pleas  of  their  fathers ;  and 
after  a  long  litigation,  the  pursuer  of  the  present  action 


was  preferred  to  the  succession  on  13th  November 

1829. 

The  pursuer,  conceiving  that  the  entail  is  defective, 
raised  the  present  action,  concluding  to  have  it  found 
and  declared  that  he  has  full  and  undoubted  right  and 
power  to  make  up  and  complete  in  his  person  valid 
titles  to  the  lands  and  others  in  fee-simple.  The  con- 
clusions of  the  summons  were  supported  on  four  grounds 
— Istf  That  the  prohibition  against  altering  the  suc- 
cession applied  exclusively  to  the  first  five  branches  of 
the  destination  contained  in  the  original  deed:  2<i^ 
That  the  terms  <<  heirs  of  tailzie  above  specified,"  **  heirs 
of  tailzie  above  mentioned,"  being  so  restricted  in  the 
clause  prohibiting  alterations  of  the  succession,  the 
meaning  of  the  subsequent  words,  '<  hail  heirs  of  tailzie 
above  mentioned,"  "  any  others,  the  members  of  tailzie 
above  mentioned,"  are  thereby  fixed,  and  thus  the  pro- 
hibitions throughout  the  whole  entail  are  limited  to  the 
five  first  substitutions :  Sd,  That  the  resolutive  clause, 
while  it  enumerates  certain  acts  of  contravention, — 
**  innovation,  alteration,  or  change  foresaid," — does  not 
comprehend  selling, — ^the  "  acts  of  commission  or  omis- 
sion, or  any  other  act  or  deed,**  being  applicable  only 
to  feudal  delinquencies :  4tA,  That  the  precept  of  sasine 
does  not  refer  to,  or  comprehend  the  resolutive  clause, 
"  with  and  under  the  burdens,  provisions,  and  irritant 
clauses  above  mentioned." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  18M  March  1841._The  Lord  Ordinary  having  heard  the 
counsel  for  the  parties  on  the  closed  record  and  whole  process^ 
and  made  avizandum,  sustains  the  defences ;  assoilzies  the  de- 
fenders from  the  whole  conclusions  of  the  libel,  and  decerns  ; 
finds  no  expenses  due. 

"  Note. — The  pursuer  objects  to  the  validity  of  the  entail 
on  four  several  grounds.  But  the  Lord  Ordinary  is  of  opinion 
that  he  has  not  succeeded  in  any  of  them. 

'*  The  first  was,  that  the  prohibition  (and  irritancies)  against 
altering  the  order  of  succession  applied  only  to  the  first  &V9s 
substitutions ;  and  that,  as  these  are  all  now  exhausted,  he  was 
at  liberty  to  alter  all  that  remained.  The  second,  which  rests 
on  a  more  extensive  application  of  the  same  principle,  is,  that 
the  whole  fetters  and  limitations  of  the  deed  are  directed  against 
the  said  five  first  substitutions  only ;  and  that  he  who  has  suc- 
ceeded under  the  sixth,  is  therefore  free  from  the  whole  of  these 
limitations.  He  was  at  one  time  understood  to  claim  a  tpedal 
exemption  for  this  sixth  branch  (that  of  heirs  to  be  named,  and 
afterwards  actually  named  by  the  entailer).  But  he  did  not 
insist  upon  this  at  the  argument,  and  rested  this  part  of  the  case 
on  the  two  propositions  now  stated.  They  onme  iiaturally  to 
be  considered  together ;  and  it  would  be  difficult  to  say  which 
rests  on  the  most  insufficient  foundation. 

"  The  basis  of  both  is  in  a  clause  on  p.  11  of  the  printed  en- 
tail, beginning  at  the  marginal  letter  B,  and  ending  between 
£  and  F.  The  sole  and  plain  object  of  this  clause  is  to  give 
Alexander  Porterfield  (toe  entailer)  full  power  to  alter  the 
order  of  succession  of  the  whole  heirs  previously  specified,  with 
the  exception  of  the  first  five  substitutions,  which  includes  the 
issue,  male  and  female,  of  his  son's  body,  and  his  own  issue  male. 
This  is  the  whole  object  and  effect  of  the  clause.  But  it  is  ex- 
pressed with  an  unfortunate  anxiety  and  redundance  of  useless 
words,  which  certainly  add  nothing  to  its  clearness,  though  the 
Lord  Ordinary  cannot  think  that  they  raise  such  obscurity  as 
to  give  colour  or  countenance  to  the  pursuer's  extravagant  at- 
tempt to  construe  out  of  them  a  permission  to  him,  and  indeed 
to  all  the  prior  and  postponed  heirs,  to  alter  the  latter  branches 
of  the  destination  at  their  pleasure. 

*'  There  are  various  clauses  of  surplusage,  to  some  of  which 
it  may  be  objected,  that  they  have  no  very  distinct  meaning ; 
and  of  all  of  which  it  may  certainly  be  said,  that  they  can  have 
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no  actual  effect ;  though  least  of  all  the  effect  contended  for  hy 
the  pareuer.  The  first  and  sufficing  provision  is,  that  Alexan- 
der Porterfield  shall  have  power  and  Ubt;rty,  at  any  time  of  bis 
life,  to  innovate  and  alter  the  whole  order  of  succession  above 
specified,  except  only  as  to  the  first  five  substitutions;  and  this, 
it  will  scarcely  be  disputed,  was  of  itself  unequivocal  and  com- 
plete. But  the  conveyancer,  in  his  anxiety,  thinks  fit  to  add, — '  as 
to  which  (these  five  first  branches)  the  said  order  of  succession 
is  hereby  declared  to  be  vnalterahle  by  the  said  Alexander  Por- 
terfield.* Though  superfluous,  there  was  no  great  harm,  per- 
haps, or  excess  of  caution  in  this.  But  this  becomes  rather 
questionable,  when  we  go  on  and  find  it  anxiously  provided,  in 
addition,  that  the  said  privileged  substitutions  shall  also  be  un- 
alterable,— Isf,  '  By  the  said  William  Porterfield,'  (the  son)  ;  or, 
2</fy,  '  By  the  heirs  of  tailzie  above  mentioned,  conform  to  the 
dausc-s  irritant  after  mentioned.'  Considering  that  the  whole 
clause  is  a  mere  qualification  or  limitation  of  the  general  power 
of  alteration  previously  given  to  Alexander  Porterfield  the  en- 
tailer, and  to  him  only,  it  is  abundantly  evident  that  the  whole 
of  these  last  declarations  are  mere  surplusage,  and  amount  to  no 
more  than  an  emphatic,  but  idle  announcement,  that  tlie  five 
privileged  substitutions  shall  be  absolutely  unalterable ;  that  is, 
not  alterable  either  by  him  or  any  one  else  who  may  be  called 
to  the  succession ;  a  very  needless,  but  certainly  a  very  inno- 
cent, because  an  entirely  inoperative,  declaration. 

"  But  the  pursuer  will  have  it,  that  *  the  heirs  of  tailzie  above 
mentioned/  who  are  thus  idly  precluded  fropi  altering  the  first 
live  substitutions  (they  never  having  had  any  power  toalter  at  all), 
can  only  mean  the  heirs  included  in  these  very  substitutions, 
since  no  such  power  could  possibly  be  assumed  by  any  that 
came  after ;  in  respect  that  the  whole  of  these  previous  substi- 
turions  must  have  run  out  and  been  exhausted  before  they  were 
called  to  the  succession.  The  Lord  Ordinary  is  perfectly  satis- 
fied that  no  such  views  were  in  the  mind  of  the  paity  who  in- 
troduced these  words,  and  that  they  meant  no  more  than  that 
these  first  substitutions  should  not  be  altered  by  any  body, 
without  stopping  to  consider  whether  all  the  persons  included 
in  this  most  general  prohibition  could  possibly  have  attempted 
to  do  so  or  not.  But  it  is  worth  observing,  that  the  imputed 
absurdity,  whatever  it  may  be,  would  be  very  little  mended  by 
adopting  the  views  of  the  pursuer,  since  the  prohibition  would 
still  apply  to  all  the  members  of  the  first  five  branches,  while  it 
is  obvious  that  it  must  have  been  just  as  impossible  for  those 
under  the  fourth  or  the  fifth  to  have  attempted  to  alter  the  first, 
second,  or  third,  as  for  those  of  the  sixth  or  seventh  branch  to 
have  altered  that  of  the  fifth,  while  those  of  the  fifth  itself  could 
have  nothing  to  alter  at  all.  The  concluding  words,  in  short, 
meant  merely  that  the  privileged  substitutions  should  not  be 
altered  at  all ;  while  a// that  came  after  the  declaration  that  they 
should  not  be  altered  by  Alexander  Porterfield,  was,  for  any  prac- 
tical purpose,  palpably  superfluousand  ineffect  ual.  The  only  con  • 
jecture  by  which  tbe  Lord  Ordinary  can  at  all  account  for  the  idle 
redundance  of  these  last  expressions,  is  suggested  by  the  reference 
there  made  to  the  '  clauses  irritant'  that  were  to  follow ;  and 
is,  that  as  no  express  prohibition  against  altering  the  order  of 
succession  had  yet  been  introduced,  it  might  have  been  thought 
.right  to  intimate  that  Alexander  Porterfield,  who  had  obtained 
a  special  power  of  alteration,  was  to  be  precluded  from  exercis- 
ing it,  as  to  these  first  five  branches,  by  this  express  reserva- 
tion, while  all  the  other  parties  were  to  be  disabled  from  touch- 
ing them  (or  any  of  tue  otber  substitutions),  by  virtue  of  the 
general  prohibitions  and  irritancies  which  were  to  ensue ;  the 
effect  or  application  of  which,  however,  could  never  be  narrowed 
or  affected  by  this  needless  and  anticipating  reference. 

'*  But  even  if  all  this  were  doubtful,  upon  what  principle 
does  the  pursuer  propose  to  construe,  out  of  this  anxious  and 
unnecessary  prohibition,  to  alter  certain  substitutions,  an  actual 
power  or  permission  to  alter  all  the  rest  ?  But  for  these  words, 
it  is  not  disputed  that  all  the  substitutions  would  be  unalterable, 
except  by  Alexander  Porter6eld  alone.  The  words,  however, 
are  words  of  intensitive  prohibition,  or  refusal  of  power,  and 
nothing  else ;  and  how,  therefore,  can  they  possibly  import  an 
actual  permission,  to  all  and  every  of  the  heirs,  to  do  away  with 
the  whole  latter  part  of  the  destination,  and  even  with  that  sixth 
branch,  for  the  privilege  of  introducing  which,  provision  is  so 
anxiously  made  in  Tarioua  parts  of  the  deed  ?  Because  it  is  said 


that  neither  Alexander  Porterfield,  nor  his  son  \^lliaro,  nor 
any  of  the  other  heirs,  shall  alter  the  five  first  substitutions,  the 
pursuer  actually  maintains  that  the  power  of  altering  all  the 
other  substitutions  roust  be  held  to  be  conferred,  not  merely 
upon  all  the  members  of  the  five  first,  but  upon  them,  and  all 
who  may  be  afterwards  called  to  the  succession  ;  and  that,  in 
consequence  of  this  most  stringent  prohibition,  the  leading  part 
of  tbe  clause,  which,  as  it  actually  stands,  merely  gives  power 
to  Alexander  Porterfield  alone,  at  any  time  of  his  life,  to  alter, 
all  the  otber  substitutions,  must  be  read  as  if  it  bad  expressly 
provided  that  the  same  powers  should  be  given  to  one  and  all 
of  the  heirs  and  members  of  tailzie,  from  William  Porterfield 
down  to  the  last  nominatim  substitute,  inclusive. 

**  It  is  a  very  sound  maxim  in  law,  that  exceptiofirmat  rtgulam 
in  casibus  nan  exceptis, — but  it  is  only  applicable  to  cases  in  which 
the  reyula  itself  is  laid  down  with  clearness  and  precision  ;  and 
where  is  the  rule  that  gives  all  the  members  of  this  entail  a 
general  power  to  alter  all  the  substitutions,  except  tbe  five 
first  ?  Such  a  power  no  doubt  is  given  to  Alexander  Porterfield, 
and  tbe  exception  may  accordingly  confirm  the  rule  as  to  him. 
But  there  is  no  such  power  given  either  by  words  or  implication 
to  any  of  the  heirs ;  and  the  prohibition  as  to  them  is  not  there- 
fore an  exception  at  all,  but  a  mere  partial  anticipation  of  tbe 
general  provision  by  which  all  alteration  is  afterwards  inter- 
dicted as  to  them.  It  is  remarkable,  too,  and  if  the  matter 
were  not  otherwise  clear,  would  be  per  se  decisive,  that  Alex? 
ander  Porterfield,  being  neither  an  heir  (or  institute)  of  entail, 
nor  continuing  in  the  fee  of  the  lands  (for  his  right  is  reduced 
to  a  mer6  liferent),  was  neither,  on  tbe  one  hand,  within  the 
fetters,  nor  on  the  otber,  entitled,  but  for  them  to  effect  the 
descent  of  the  property.  His  right  to  alter  the  succession  (pro 
parte),  and  the  limitations  on  that  right,  are  both,  therefore,  the 
mere  creatures  of  express  contract  and  stipulation,  and  conse- 
quently, bear  no  analogy  to  the  rights  and  limitations  of  these 
rights,  which  might  afterwards  vest  in,  or  attach  to,  those  who 
might  actually  take  up  the  tailzied  fee.  The  concluding  words 
of  the  clause  so  often  referred  to,  accordingly  show  that  this 
distinction  was  fully  in  the  view  of  the  entailer :  since,  after 
giving  the  power,  and  restraining  it  by  express  words  in  the 
case  of  Alexander,  he  refers  for  the  parallel  restraints  to  be 
imposed  on  the  heirs,  to  the  subsequent  prohibitions  and  irri- 
tancies, by  which  he  could  be  in  no  way  affected. 

'*  The  Lord  Ordinary  therefore  holds  it  to  be  abundantly 
clear,  that  it  is  impossible  to  sustain  tbe  pursuer's  leading  pro- 
position, that  it  is  only  the  five  first  substitutions  in  this  deed 
that  are  protected  from  alteration  ;  or  that,  when  William  Por- 
terfield, *  and  all  the  heirs  or  members  of  tailzie  above  men- 
tioned,' are  afterwards  (as  at  p.  12,  £  F)  expressly  prohibited 
from  *  altering,  innovating,  or  changing  the  foresaid  tailzie  and 
order  of  succession  above  prescribed,'  this  is  only  meant  of  the 
succession  under  these  five  substitutions.  The  words  of  the 
particular  clauses,  as  well  as  the  frame,  policy,  and  structure  of 
the  whole  deed,  are  utterly  exclusive,  it  is  thought,  of  so  strange 
and  extravagant  a  conclusion. 

'*  But  if  this  be  so,  there  can  be  still  less  difficulty  as  to  his 
second  objection,  which  rests,  if  possible,  upon  a  yet  narrower 
foundation.  Assuming,  as  the  Lord  Ordinary  thinks  quite 
erroneously,  that  the  words,  '  the  heirs  of  tailzie  above  men- 
tioned,' in  the  close  of  the  clause  so  often  quoted,  limiting 
Alexander's  power  of  alteration  (p.  11,  E  F),  means  only  the 
heirs  under  the  five  first  substitutions,  he  observes,  that  this 
clause  happens  to  stand  immediately  be/ore  those  which  impose 
the  cardinal  prohibitions  and  irritancies  of  the  entail,  and  that  in 
some  of  those  (though  this,  too,  is  inaccurate  in  point  of  fact) 
the  restrictions  are  laid  on  the  heirs  under  the  same  general  de- 
nomination of '  the  heirs  of  tailzie  above  mentioned,'  and  upon 
this  assumption  he  contends,  by  a  monstrous  extension  (or  per- 
version rather)  of  the  rule  laid  down  in  the  cases  of  Tillycoul- 
try,  Ballilisk,  and  others,  that  in  all  these  restricting  clauses 
the  words  should  have  tbe  same  limited  meaning,  which  he  says 
they  had  in  the  preceding  clause,  and,  consequently,  that  tbe 
whole  fetters  and  limitations  should  be  held  applicable  only  to 
the  members  of  these  first  substitutions. 

'*  It  is  almost  unnecessary  to  specify  the  many  answers  that 
suggest  themselves  to  this  extraordinary  deduction.  But,  as  it 
was  very  much  pressed  in  argument,  the  Lord  Ordinary  shall 
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sbortly  refer  to  some  of  tbem.  In  the  Jirsi  place,  he  is  satisfied, 
for  (he  reasons  already  stated,  that  the  word^  in  the  preceding 
clause,  being  in  themselves  roost  comprehensive  and  general 
words,  were  not  those  used  with  any  special  reference  to  the 
heirs  of  the  first  substitutions  exclusively ;  and  if  they  were  not, 
the  whole  ground  of  inference,  and  the  basis  of  the  objection, 
fiills. 

"  In  the  second  place,  there  is  no  such  connection  between 
the  clause  in  which  they  first  occur,  being  a  special  clause  as  to 
the  reserved  powers  of  the  entailer,  and  not  relating  at  all  to 
the  rights  or  disabilities  of  the  heirs,  and  those  which  happen 
immediately  to  follow,  in  which  all  the  limitations  of  the  deed 
are  engrossed,  as  to  justify  the  transference  or  adoption  into 
those  latter  clauses  of  any  limited  or  peculiar  meaning,  which 
the  context  of  the  first  clause  may  have  put  upon  them  in  that 
connection.  In  all  the  cases  referred  to,  the  clauses  into  which 
the  limited  meaning  was  adopted,  not  only  had  a  direct  and 
necessary  reference  to  those  from  which  that  limitation  was  in- 
ferred, but  were  in  truth  regarded  as  the  sequel  and  compli- 
ment of  the  preceding  clauses ;  and  it  was  entirely  upon  the 
ground  of  this  dependence,  and  substantial  integration  of  the 
whole  as  one  complex  provision,  that  the  judgments  in  question 
proceeded.  In  the  present  case,  however,  there  is  palpably  no 
room  for  the  application  of  such  a  principle ;  and  by  adopting 
the  views  of  the  pursuer,  the  whole  object  and  policy  of  the 
most  elaborate  parts  of  the  deed  would  be  wantonly  frustrated, 
instead  of  being  merely  rendered  into  conformity  with  the  other 
|)arts,  which  was  the  end  sought  to  be  accomplished  by  the  de- 
cisions in  the  other  cases. 

"  But,  in  the  third  place,  and  this  is  all  that  need  be  further 
said  on  the  matter,  the  words  used  in  the  preceding  clause, 
though  themselves  broad  and  comprehensive  enough  for  the  ob- 
viotti  purpose  in  view,  are  not  in  fact  the  word*,  in  the  first  or 
in  the  most  material  of  the  subsequent  clauses,  by  which  the 
fetters  and  irritancies  are  imposed, — the  latter  words  being  in 
every  ease  still  more  general  and  comprehensive.  The  first  in 
order  of  those  sufisequent  clauses,  and  that  which  immediately 
follows  the  provisions  about  Alexander  Porterfield,  is  that 
which  enjoins  the  bearing  of  the  name  and  arms ;  and  this  is 
laid  expressly  (p.  11,  G)  on  *  the  haiil  heirs  of  tailzie  above 
mentioned,  as  well  female  as  male,  and  the  whole  descendants 
of  their  bodies,*  which  is  a  marked  diversity  of  expression,  and 
is  the  phrase  actually  used  to  distinguish  the  whole  line  of 
destination,  from  the  first  five  branches,  in  the  very  clause 
giving  Alexander  Porterfield  his  powers  of  alteration  :  the 
words  of  that  provision  being,  that  he  should  have  power  *  to 
alter  the  order  of  succession  of  the  haill  heirs  of  tailzie  above 
specified,  except  the  first  five  substitutions.'  'j'his  injunction 
as  to  the  name  and  arms  is  also  followed  up  by  a  special  reso- 
lutive clause  (the  mere  neglect  or  omission  against  which  it  is 
directed,  not  being  thought  apparently  to  admit  of  a  proper  ir- 
ritancy), the  tenor  of  which  marks  still  more  emphatically  the 
clear  and  express  intention  of  the  maker,  that  the  whole  fetters 
should  apply  to  the  whole  destination ;  for  it  ends  by  declaring 
that  the  heirs  succeeding  to  those  forfeited  for  this  contraven- 
tion, shall  be  under  the  like  irritancies  *  to  which  the  haill  heirs 
^tei&ic  oftMw  awii<jflW,  Mid  tke  deacendnts  of  their  bodies, 
are  to  be  subject  and  liable,  throvyh  tke  kmBsatenmm  as  fuw 
roiRiii^. 

"  It  IS  thought  to  be  quite  clear,  therefore,  that  this  first 
penal  injunction  is  not  laid  on  the  first  five  branches  alone,  but 
on  the  whole  heirs  of  destination ;  and  as  it  stands  immediately 
after  the  clause  supposed  to  limit  the  meaning  of  *  heirs  of  tail- 
zie above  mentioned,'  so  it  breaks  the  only  connection  that 
clause  ever  had  with  any  other  of  the  limiting  clauses,  viz.,  that 
of  juxtaposition,  or  immediate  sequence,  and  disjoins  them  in 
place  as  nauch  as  they  almost  were  in  substance  and  effect. 
But  there  is  in  efifect  a  similar  variance  in  the  terms  of  all  the 
other  material  clauses.  That  against  altering  the  order  of  suc- 
cession (p.  12,  £  F),  it  directed  against  *  the  said  William 
Porterfield,  the  heirs-male  of  his  body,  and  any  others  the  mem' 
hers  of  tailzie  above  mentioned.'  While  that  against  selling  or 
burdening  with  debt  is  addressed,  in  like  manner,  against  *  the 
said  William  Porterfield,  the  heirs-male  of  his  body,  and  all 
others  the  heirs  and  members  of  tailzie  above  mentioned,' — 
clauses  which  are  not  only  substantially  varied  from  those  in 


the  clauses  relied  on,  but  which,  both  by  the  particulars  with 
which  they  begin,  and  the  generality  to  which  they  are  after- 
wards so  anxiously  extended,  are  plainly  irreconcilable  with  the 
notion  that  they  were  intended  to  relate,  or  eonld  relate  only  to 
the  first  five  substitutions. 

'*  These  two  heads  dispose  of  what  is  most  material,  and  al- 
most all  that  is  peculiar  in  the  argument  of  the  pursuer.  The 
two  remaining  objections,  though  more  plausible  perhaps  in 
themselves,  seem  to  require  fewer  observatiorts. 

*'  The  third  is,  that,  in  what  the  pursuer  calls  the  concluding 
part  of  Me  resolutive  clause,  there  is  an  attempt  to  enumerate 
the  acts  of  contravention  against  which  it  shadl  be  operative, 
but  that  this  is  so  imperfect  as  to  omit  all  mention  of  saU»  or 
debts,  and  that  these  may  therefore  be  entered  into  with  effect. 
It  may  well  be  doubted  whether  there  is  any  thing,  in  the  pas- 
sage referred  to,  which  amounts  to  an  enumeration  of  particu- 
lars, or  indicates  that  such  a  thing  was  in  contemplation, — the 
only  things  mentioned  beings  '  any  innovation,  or  change,  or 
any  acts  of  commission  or  omission,  or  any  acts  c.  deeds  what- 
soever, which  may  Import  any  contravention  of  the  above-writ- 
ten clause  irritant,'  which  is  substantially  but  a  general  refer- 
ence to  the  previous  details,  and  differs  in  this  respect  most 
materially  from  the  case  of  Skelroorlie  and  Coilsfield,  now  under 
consideration,  upon  a  similar  objection  (inter  alia),  of  the  whole 
Court. 

"  But  the  satisfying  answer  is,  that  this  alleged  imperfect 
enumeration  does  not  occur  in  the  resolutive  clause  at  all,  nor  in 
any  clause  that  is  essential  to  the  entail,  but  in  a  mere  super* 
fluous  directory  as  to  the  way  in  which  the  heirs  succeeding 
Ufion  a  contravention  may  make  np  titles  to  the  estate,  already 
freed  of  the  whole  acts  of  the  contravener,  by  virtue  of  the 
confessedly  perfect  irritant  clause,  and  of  his  fee  or  interest  in 
it  by  virtue  of  a  resolutive  clause,  to  the  completeness  of  which 
it  is  plainly  impossible  to  take  any  exception.  That  the  direc- 
tory clause  itself  is  a  mere  superfluity,  in  which  it  is,  of  course, 
of  no  consequence  whether  there  be  any  enumeration,  complete 
or  incomplete,  of  particulars,  is  apparent,  indeed,  from  its  very 
tenor,  which  really  enjoins  no  definite  or  preferable  mode  of 
proceeding  whatever,  but  merely  declares  that  the  title  may  be 
made  up  '  either  by  serving  to  the  last  person  who  did  not  con- 
travene, or  by  declarator,  or  by  adjudication,  or  by  any  other 
manner  of  way  consistent  with  the  laws  and  practique  of  this 
hingdom  for  the  time.'  In  all  the  cases  referred  to,  where  a 
derective  enumeration  was  found  to  be  altogether  ineffectual  as 
to  the  particulars  omitted,  and  not  capable  of  being  cured  by 
subjoining  words  of  a  more  general  description,  the  defect  oc- 
curred in  the  body  and  vital  part,  either  of  the  Irritant  or  reso- 
lutive clause  itself.  But  both  these  clauses  are  singularly  com- 
plete and  perfect  in  the  present  case ;  and  both  proceeded  upon 
the  most  general  reference  to  all  acts  and  deeds  prohibited,  and 
without  any  thing  bearing  the  semblance  of  an  enumeration  of 
particulars. 

'*  The  fourth  or  last  objection  is,  that  though  the  Statute 
requires  the  irritant  and  resolutive  clauses  to  be  inserted  in  the 
procuratories  and  precepts  of  sasine,  they  are  not  so  inserted  in 
this  case ;  and  spechdly,  that  there  is  no  mention  of  the  resolm* 
tive  clause  in  the  precept  upon  which  the  title  was  made  up, — 
the  nmiidale  beiag  merely  to  give  sasine  '  with  and  under  the 
bvrdnM*  piwiaiw^  umA  irrkemi  dwass  above  mentioned.' 
Now,  the  Lord  Ordinary  Ims  alw^m  midanlaod  k  t»  be  set- 
tled, since  the  case  of  Murray  Kinnymound,  reperted  hf  Lord 
Kilkerran  (Mor.  16,380),  that  where  the  whole  restraining 
clauses  are  recited  at  length  (as  in  the  case  here)  in  the  procu^ 
ratory,  it  is  enough  that  they  be  generally  referred  to  m  the 
precept, — the  real  precept  of  sasine  and  warrant  of  infeftment 
in  that  case  being,  as  Lord  Kilkerran  observes,  the  whole  deed, 
which  roust  have  been  in  the  hands  of  the  notary  at  the  time. 
This  of  course  is  a  conclusive  answer  as  to  the  want  of  a  de- 
tailed repetition  of  the  clauses  in  the  precept ;  and  as  to  the 
other  objection,  that  the  general  reference  is  only  to  '  the  bur- 
dens and  provisions,  and  irritant  clauses,'  without  mention  of 
the  resolutive  clause,  the  Lord  Ordinary  tbinlm  it  a  satisfactory 
answer,  that  in  the  technical  language  of  the  time,  in  the  Sta- 
tute of  1685  itself,  and  in  various  passages  of  this  very  entail, 
the  word  irritancy  is  applied  indiscriminately  to  the  votdanee 
and  annulment,  either  of  the  acts  of  contrarentlon,  or  of  the 
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pertomal  right  of  the  contravener,  and  in  fact  is  an  apt  and  pro- 
per word  for  describing  these  several  annulments,  which  (in 
substance  and  reality)  belong  to  the  same  category.  It  is  well 
known,  accordingly,  that  in  the  writings  of  eminent  lawyers  of 
that  age,  what  we  now  call  the  resolutive  clause  was  frequent- 
ly called  the  irritant,  and  vice  versa, — the  truth  being,  that 
either  denomination  would  describe  well  enough  the  object  and 
effect  of  each, — the  right  of  the  contravener  being  properly 
enough  said  to  be  irritated,  and  that  of  the  party  who  would 
otherwise  profit  by  the  act  of  contravention  being  in  effect  re- 
soleeJ,  In  two  several  parts  of  the  Statute,  accordingly,  the 
words  irritant  and  irritancy  are  used  as  denoting  the  whole  fet- 
ters and  penalties  of  the  tailzie ;  and  in  three  or  four  passa<^e8 
of  this  entail,  they  are  used  unequivocally  in  the  same  sense. 
Thus,  in  the  sequel  of  the  clause  already  referred  to  in  relation 
to  the  third  objection,  it  is  provided  (p.  13,  F),  that  the  heirs 
succeeding  upon  any  contravention  shall,  in  their  turn,  *  be  sub- 
ject and  liable  to  the  same  irritancies  to  which  the  hail  heirs  of 
tailzie  are  to  be  subject  and  liable,  through  the  whole  course  of 
succession.'  The  expression,  however,  occurs  again  on  two 
occasions,  where  the  use  of  it,  in  this  indispntably  general 
sense,  is  the  more  remarkable,  as  it  bears  an  immediate  refer- 
ence to  a  contravention  against  which,  as  consisting  in  a  mere 
om*s%ion.  there  were  no  termini  habiles  for  a  proper  clause  im- 
tant  (as  the  law  is  now  understood),  and  where,  accordingly, 
the  prohibition  is  fenced  with  nothing  but  a  separate  and  special 
cltnue  reaotative.  One  of  these  relates  to  the  obligation  to  bear 
the  name  and  arms,  and  has  been  already  referred  to  for  an- 
other purpose.  After  providing  that  the  heir  contravening 
shall  amit,  lose  and  tyne  all  right  to  the  estate,  the  deed  goes 
on  to  say  (p.  12,  D),  that  the  heir  succeeding  on  this  contra- 
vention, shall  himself  be  obliged  instantly  *  to  assume,  bear  and 
wear  the  said  name  and  arms,  under  the  like  irritancies,  as  the 
haill  heirs  above  mentioned,'  &c.  The  other  is  as  to  the  obli- 
gation to  purge  all  diligences  affecting  the  lands,  to  the  neglect 
of  which  also,  as  consisting  merely  in  nonfaciendo,  no  proper 
irritant  clause  (ut  nunc  loqnimur)  seems  to  have  been  thought 
applicable.  For  to  that  also  there  is  merely  annexed  a  special 
reioimtive  clause ;  in  the  end  of  which,  after  declaring  that  the 
heir  so  neglecting  shall  omit  and  lose  all  right  to  the  lands,  it 
is  merely  provided  that  the  heirs  succeeding  (p.  15,  G)  *  shall 
be  subject  and  liable  to  the  same  irritancif,  if  they  do  not  purge 
and  redeem  the  said  diligences  within  six  months  after  their 
succession  by  the  said  contravention,'  although  the  only  irri- 
tancy provided  was  that  effected  btf  the  clause  resolutive  imme- 
diately preceding.  There  are  other  passages  to  the  same  effect, 
but  these  are  probably  sufficient ;  and  when  it  is  considered 
that  the  precept  makes  a  general  reference  to  '  the  whole  bur- 
dens and  provisions  above  mentioned,'  which  of  itself  would  pro- 
bably be  enough,  as  well  as  to  *  the  clauses  irritant'  in  the 
plural^  there  really  seems  no  ground  for  doubting  that  thie 
ground  of  objection  is  as  untenaule  as  any  of  the  others." 

The  pursuer  reclaimed.     At  advising, 

Lord  Monereiff, — Although  it  may  be  perfectly  fair  in  the 
pursuer  to  try  this  question,  it  scarcely  admits  of  a  doubt.  I 
cannot  think  that  the  prohibition  against  altering  the  order  of 
succession  applies  only  to  the  first  five  substitutions,  and  not  to 
the  heirs  to  be  afterwards  named.  The  whole  of  that  portion 
of  the  deed  has  reference  to  a  particular  matter, — the  reserved 
power  of  the  entailer  to  alter,  except  as  to  the  heirs  of  the  body 
of  William  Porterfield,  and  the  heirs-male  of  his  own  body.  To 
render  assurance  doubly  sure,  be  declares  that  the  order  of  suc- 
eession  as  to  these  heirs  shall  not  only  be  unalterable  by  him- 
self, bot  also  "  by  William  Porterfield,  or  by  the  heirs  of  tailzie 
above  mentioned."  This  was  no  doubt  useless.  But  the  pro- 
hibitions of  the  entail  properly  begin  after  this  special  clause, 
and  the  one  relating  to  the  bearing  the  name  and  arms  of  Por- 
terfield. The  prohibitions  are  in  the  most  regular  and  correct 
form,  and  cover  all  the  heirs  of  tailzie,  and  amongst  others,  the 
heirs  to  be  nominated  under  the  reserved  power  of  the  entailer. 
The  second  objection  is  a  modification  of  the  first.  In  regard 
to  the  third,  the  imperfect  specification  occurs,  not  in  the  pro- 
per resolutive  clause,  but  in  that  which  regulates  the  mode  in 
which  the  next  heir  is  to  nuike  up  titles  to  an  heir  contravening. 
The  Muae  qaettioo  occurred  in  the  EgUoton  c4im,  and  baa  been 


found  not  to  be  a  good  objection.  The  general  words,  "  deeds 
of  commission  or  omission,"  are  not  suffieient  to  make  a  resolu- 
tive clause;  but  here  they  follow  the  resolutive  clause.  The 
fourth  objection  is  the  only  point  which  presents  any  appear- 
ance of  difficulty ;  but  1  do  not  think  that  it  is  well  founded. 
The  rule  of  the  Statute  is,  that  the  irritant  and  resolutive 
clauses  must  be  inserted  in  the  sasine;  but  here,  as  in  Murray 
Kinnymound,  5th  July  1784,  the  clauses  are  engrossed  in 
the  same  deed ;  and  in  that  case,  the  precept  is  the  whole  deed, 
if  reference  be  made  to  them  in  the  sasine.  The  term  "  irri- 
tant  clauses"  is  applicable  both  to  the  irritant  and  resolutive 
clauses.  It  is  so  used  in  (he  Statute ;  and  being  here  used  in 
the  plural,  it  must  comprehend  both.  At  the  origin  of  these 
clauses,  they  were  considered  as  one  clause.  On  the  whole 
matter,  I  think  it  is  impossible  to  give  effect  to  these  objec- 
tions. 

The  other  Judges  concurred,  and  the  Court  adhered^ 
with  expenses. 

Lord  Ordinary,  Jeffrey Act.  Solicitor- General  (M'Netll), 

Monereiff;  John  Gibson,  jun.,  W.S.,  Agent. — Alt,  Rutherfurd, 
Anderson ;  W.  and  J.  Cook,  W.S.,  and  William  Patrick,  W.a, 
AgenU [J.W.] 

Uth  December  1841. 
First  Division (H.  B.) 

No.  53. — Robert,  Joseph  and  Thomasin a  Stephen- 
son,  Purstters,  v.  Archibald  Dunlof  and  Othess 
(RoughecuTs  Trustees)^  Defenders, 

Mandate — Process — A  mandatory  held  sufficient,  because  in  sta- 
tion and  circumstances  equal  to  those  of  the  party • 

In  1814,  an  action  was  raised  by  Thomas  and  Wil- 
liam Stephenson,  both  now  deceased,  against  James 
Roughead  and  others,  the  trustees  under  their  father's 
settlement.  The  action  fell  asleep,  and  was  wakened 
in  1822.  It  again  fell  asleep,  and  both  the  original 
pursuers  being  dead,  the  present  action  of  wakening 
and  transference  was  raised  in  name  of  Thomasina  and 
Joseph  Stephenson,  children  of  the  original  pursuer, 
Thomas  Stephenson,  and  of  Robert  Stephenson,  exe- 
cutor-dative of  his  uncle,  William  Stephenson,  the 
other  original  pursuer,  and  directed  against  the  origi- 
nal defenders,  or  their  representatives  or  trustees, 
and,  among  others,  the  trustees  of  James  Roughead. 
Thomasina  Stephenson  was  resident  in  Scotland,  but 
both  Robert  and  Joseph  Stephenson  were  resident  in 
England  at  Alderly  Parks,  where  Robert  was  em- 
ployed as  farm-steward  of  the  Earl  of  Derby,  and 
Joseph  lived  with  Robert,  without  employment.  Ro- 
bert and  Joseph  Stephenson  were  accordingly  required 
to  sist  a  mandatory,  and  proposed  Robert  Brown, 
Robert  Stephenson's  fiuber-in-kw,  a  farm-servant  in 
EatI- Lothian,  with  a  large  family,  and  no  other  means 
than  the  earnings  of  his  labour.  The  defenders  ob- 
jected to  the  sufficiency  of  the  mandatory,  but  the 
Lord  Ordinary  repelled  the  objection,  and  sustained 
Robert  Brown  **  as  mandatory  for  Robert  Stephenson 
and  Joseph  Stephenson." 

The  defenders  reclaimed.    At  advising. 

Lord  President The  cases  mentioned  are  direct  precedents, 

and  I  think  we  must  follow  them,  in  holding  that  the  manda* 
tory  need  not  be  of  any  higher  grade  than  the  party.  I  cannot 
admit,  however,  that  the  mandatory  proposed  is  of  the  same 
station  as  both  the  parties.  As  to  one  of  them,  I  think  be  is; 
bot  as  to  the  other,  it  does  not  follow,  that  because  Robeit 
Stephenson  was  only  a  farm-servant  when  he  left  East- Lothian, 
we  are  to  consider  his  station  as  no  better  than  that  of  a  farm- 
lerrant  still.    It  appears  that  he  has  been  selected  by  the  Earl 
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of  Derby  to  be  his  steward,  and  now  holds  that  office,  which  is 
certainly  much  superiar  to  that  of  the  proposed  mandatory, 
who  \b  a  common  serrant,  with  a  family,  and  earns  annually 
from  £20  to  £25.  This  is  surely  a  station  much  inferior  to 
that  of  fteward  to  the  Earl  of  Derby. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced the  following  interlocutor : 

"  Find  that  Robert  Brown  is  not  a  sufficient  mandatory  for 
Bobert  Stephenson,  and  to  that  extent  recal  the  interlocutor  of 
the  Lord  Ordinary ;  but  find  that  the  said  Robert  Brown  is  a 
sufficient  mandatory  for  the  said  Joseph  Stephenson*  and  to  that 
extent  adhere  to  the  interlocutor ;  and  remit  to  the  Lord  Ordi- 
nary to  proceed  accordingly ;  reserving  all  questions  of  ex- 
penses." 

Pursuers*   Authorities Scott  v.    Gillespie,  29th   January 

18'23.     Duncan  v.  Duncan,  4th  March  1830. 

Lord  Ordinary,  Cockburn. — Act.  Horn ;  Peter  Bairnsfather, 

W.S.,   Agent Aft.  Monro  ;    Graham  and  Anderson,  W.S., 

AgeniB N.  CUrk [ H.B.J 


lUhDecember  1841. 

First  Division. — (H.R.) 

No.  54. — John  Stewart,  Pursuer^  v,  William 
Cdninghame,  Defender, 

Expenses — Superior  and  Vasral — Agent  and  Client — A  vatsal 
found  liable  to  the  agent  of  the  superior  for  the  expense  of 
preparing  a  charter  of  confirmation  and  precept  of  clare  con- 
stat, though,  from  the  vassats  having  ajterwards  resolved  to 
enter  in  a  different  fwm,  the  deeds  prepared  were  cancelled. 

Messrs  Pearson  and  Robertson,  W.S.,  agents  for 
'William  Cuntnghame  of  Craigends,  to  whom  the  domi' 
nium  utile  of  the  lands  of  Fultons  belongs,  wrote  John 
Stewart,  W.S^  agent  for  Major  David  Ogilvie  Stewart, 
the  superior,  to  the  following  effect : 

"  We  now  beg  to  send  you  the  titles  of  the  Fultons  in  the 
person  of  the  late  Mr  Cuningbame,  conform  to  inventory,  to 
which  you  will  find  a  note  of  the  nature  of  the  entry  to  be 
granted  annexed.  You  will  see  from  tbifl,  that  parts  of  the 
Fultons  lands  are  now  held  under  entail,  in  virtue  of  four  ex- 
cambions  made  in  1816  and  1819,  and  the  remainder  of  the 
lands  are  still  held  in  fee-simple,  under  the  original  titles. 

**  The  draft  of  a  charter  was  prepared  some  time  ago  by  Mr 
Barr,  writer,  Paisley,  and  sent  to  us,  which  we  have  revised 
and  made  applicable  to  the  part  of  the  lands  still  held  in  fee- 
simple.  We  now  send  you  the  draft  revised,  that  it  may  be 
extended  and  signed. 

"  With  regard  to  the  parts  of  the  lands  now  under  entail 
(^the  description  of  which  is  just  the  same  as  the  lands  excepted 
from  the  fee-simple  land's  description),  we  will  thank  you  to 
prepare  and  send  us  for  revisal  the  draft  of  a  charter  of  confir- 
mation and  precept  of  dare  constat,  which  will  be  to  the  scries 
of  heirs,  and  with  the  conditions  and  restrictions  contained 
in  the  Craigends*  entail,  an  extract  of  which  is  herewith  sent. 

"  We  will  feel  obliged  if  you  would  send  us  the  draf^  of  the 
charter  with  as  little  delay  as  possible." 

Mr  Stewart  prepared  drafts  of  the  deeds,  and  sent 
them  to  Messrs  Pearson  and  Robertson,  who  returned 
them  "  revised,"  and  wrote  at  the  same  time,  inter  alia^ 
<*  The  rental  of  the  Fultons  is  about  £600  a- year.  We 
shall  be  glad  to  know  when  the  charters  are  ready  for 
delivery."  Mr  Stewart  afterwards  wrote  that  the  deeds 
were  completed,  and  added — "  Major  Stewart  is  en- 
titled to  a  composition  for  the  entailed  lands,  in  which 
Mr  Cuntnghame  enters  as  a  singular  successor, — ^the 
amount  of  which  I  will  be  glad  to  adjust  with  you." 
*^  Inclosed  I  send  you  a  note  of  the  fees  of  both  char- 
ters, amounting  to   £38.    10s."     In   answer,  Messrs 


Pearson  and  Robertson  expressed  their  surprise  at  the 
claim 

'*  of  composition  for  the  entailed  part  of  Fultons,  as  for  an 
entry  of  a  singular  successor.  This  claim  we  cannot  recognif^e 
in  any  shape,  holding  it  to  be  clear  beyond  doubt,  that  Mr 
Cuninghame  is  entitled  to  an  entry  in  the  whole  of  the  Fultons 
as  an  heir." 

The  letter  concluded : 

"  iWe  trust,  therefore,  that  on  reconsidering  the  matter,  yon 
will  see  the  propriety  of  giving  up  the  claim  to  an  entry  as  sin- 
gular successor;  but  should  you  still  adhere  to  it,  we  have 
no  objection  to  refer  the  point  to  some  respectable  practi- 
tioner." 

Owing  to  Mr  Stewart's  absence  from  home,  the  let- 
ter of  Messrs  Pearson  and  Robertson  was  handed  to 
Mr  Christopher  Douglas,  W.S.,  who  wrote  them  to  the 
following  effect : 

"  It  appears  to  me  that  Major  Stewart's  right  to  a  composi- 
tion, as  on  the  entry  of  a  singular  successor,  from  Mr  Cuning- 
hame, in  those  parts  of  the  lands  which  have  been  entailed,  and 
which  had  been  conveyed  by  the  last  vassal  to  a  third  party, 
although  now  vested  in  the  heir,  is  well  founded.  It  is  solely 
in  the  character  of  a  singular  successor  that  he  seeks  and  ob- 
tains an  entry.  Without,  however,  at  present  discussing  the 
point  farther,  I,  on  behalf  of  Mnjor  Stewart,  agretf  to  your  sug- 
gestion, to  refer  the  question,  whether  a  composition,  or  what 
consideration,  is  payable  by  Mr  Cuninghame  on  his  present 
entry,  to  any  professional  gentleman,  to  be  fixed  on;  and  I  beg 
to  suggest  any  one  of  the  following,  all  of  whom  roust  have 
had  similar  points  under  their  consideration,  viz.,  Messrs  Andrew 
Storie,  Richard  Mackensie,  H.  D.  Hill,  or  John  Dundas." 

Messrs  Pearson  and  Robertson  selected  Mr  Mac- 
kenzie <<as  the  referee."  A  letter  of  reference  was 
accordingly  prepared,  in  which  Messrs  Pearson  and 
Robertson  for  Mr  Cuninghame,  and  Mr  Douglas  for 
Major  Stewart,  submitted  to  Mr  Mackenzie's  decision, 
*^  whether  a  composition,  as  on  the  entry  of  a  singular 
successor,  or  what  consideration,  is  payable  by  Mr 
Cuninghame  to  Major  Stewart  on  the  present  entry  ?" 
Mr  Mackenzie  pronounced  the  following  award : 

"  I  am  of  opinion,  that  as  the  charter  of  confirmation  and 
precept  of  dare  constat  by  Major  Ogilvie  Stewart,  in  favour  of 
William  Cuninghame,  Esq.  of  Craigends,  of  the  lands  of  Ful- 
tons and  others,  confirms  various  titles  in  favour  of  parties  other 
than  the  heir  alioqui  successurus,  Mr  Cuninghame  is  liable,  on 
obtaining  delivery  of  the  charter  and  precept,  in  payment  to 
Mujor  Stewart,  the  superior,  of  a  year*s  rent  of  the  lands,  in 
name  of  compoitition  for  the  entry.*'  **  Note. — The  circnm- 
stance  stated  on  the  part  of  Mr  Cuninghame,  that  the  different 
parties  whose  titles  were  confirmed,  although  appearing,  exfacie^ 
to  be  singular  successors,  were  merely  trustees  for  the  heir-at- 
law,  does  not,  in  my  opinion,  affect  the  validity  of  the  claim  on 
the  part  of  the  superior." 

Afler  the  award  was  pronounced,  Messrs  Pearson 
and  Robertson  wrote  Mr  Douglas,  stating,  that  in  con- 
sequence of  it, 

'*  we  decline  entering  in  the  form  proposed,  which  we  should 
never  have  thought  of,  had  we  conceived  that  the  composition 
of  a  singular  successor  was  to  be  required.  We  are,  however, 
willing  to  take  out  a  precept  of  dare  constat  in  these  parts  of 
the  Fultons,  in  favour  of  Mr  Cuntnghame,  as  nearest  heir  to 
William  Cuninghame,  his  grandfather,  the  last  entered  vassal, 
and  we  shall  then  complete  the  title  to  the  property  ourselves, 
as  we  best  can.  Be  so  good  as  let  us  know  whether  Major 
Stewart  is  willing  to  grant  an  entry  in  that  form. 

"  We  are  also  ready  to  take  delivery  of  the  charter,  of  the 
fee-simple  part  of  the  lands,  and  to  pay  the  expense  of  the  char- 
ter, amounting,'  as  per  Mr  Stewart's  note,  to  £14.  10s.'* 

Mr  Douglas  replied,  that  he  considered  them  barred 
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from  resiling  by  the  reference,  but  he  ultimately  ex* 
pressed  his  readiness 

"  to  extend  the  late  reference  to  Mr  Mackenzie,  and  in  addition 
to  what  was  there  referred  to,  refer  to  him,  whether,  in  the 
circomstaacea  of  this  case,  and  according  to  practice  and  equity, 
the  whole  year's  rent  of  the  lands  to  be  entered  to,  or  if  not, 
what  proportion  thereof  ought  to  be  paid  by  Mr  Cuninghame  to 
Major  Stewart,  on  receiving  the  charter  already  prepared. 

**  In  proposing  this  additional  reference,  I  do  so  on  the  dis- 
tinct understanding,  that  if  it  is  agreed  to  by  yon,  the  award  of 
Mr  Mackenzie  is  to  be  inpleroented  by  both  parties." 

A  second  letter  of  reference  was  prepared  in  the  fol- 
lowing terms : 

'*  On  behalf  of  our  respective  constituents,  we  now  beg  to 
extend  the  former  reference  to  you,  as  to  Mr  Cuninghame's 
entry  to  the  entailed  lands  of  Pultons,  and  hereby  refer  to  your 
determination,  whether,  taking  into  consideration  the  whole 
facts  and  circumstances  of  the  case,  and  the  practice  in  cases 
similar  to  the  present,  Mr  Cuninghame  is  bound  to  pay  the 
composition  of  an  heir  or  singular  succesnor,  on  obtaining  de- 
livery of  the  charter  already  prepared.  We  are,"  &c.  (Signed) 
*'  Pearson  and  RoBERTsofr,  for  Mr  Cuninghame.  John 
8TCWAET,  for  Major  Stewart." 

Mr  Mackenzie's  award  was  as  follows : 

'*  I  am  of  opinion  that  Mr  Cuninghame  is  bound  to  pay  the 
composition  exigible  upon  the  entry  of  a  singular  successor,  on 
obtaining  delivery  of  the  charter  of  confirmation  and  precept 
oielare  eotutat  which  has  been  exhibited  to  me."     (Signed) 

"  RicHD.  Mackenzie."    **  Note As  directed  by  the  letter  of 

reference,  I  have  taken  into  consideration  the  whole  facts  and 
circumstances  of  the  case,  and  the  practice  in  cases  similar  to 
the  present,  and  have  been  favoured  with  the  opinion  of  six  of 
my  brethren  who  have  had  more  experience  of  cases  of  a  similar 
nature  than  I  have,  and  they  were  unanimous  in  concurring 
with  me  in  opinion,  that  the  superior  was  entitled,  on  delivery 
of  the  charter,  to  a  composition  as  upon  the  entry  of  a  singular 
successor.  But,  at  the  same  time,  they  all  concurred  with  me  in 
thinking,  that,  in  the  circumstances  of  the  case,  the  superior 
ought  to  give  delivery  of  the  charter  upon  payment  of  a  re- 
stricted composition,  and  that  it  would  be  reasonable  that  the 
compoeition  should  be  restricted  to  a  half-year's  free  rent  of  the 
lands  in  the  charter." 

On  receiving  the  awards  Messrs  Pearson  and  Robert- 
son sent  it  to  Mr  Stewart  with  a  letter,  in  which  they 
stated: 

"  We  cannot  see  the  least  reason  whatever  why  our  client 
should,  as  Mr  Mackenzie  proposes,  pay  one-half  the  composi- 
tion of  a  singular  successor.  In  order,  however,  to  save  farther 
trouble,  we  are  willing  to  pay  a  composition  of  £25  to  obtain 
the  charter  already  prepared,  which  is  more  than  the  expense 
we  should  be  put  to  in  completing  our  title  in  the  other  way. 
If  you  are  not  inclined  to  agree  to  this  offer,  then  we  beg  to 
know  whether  you  are  willing  to  grant  a  precept  oielare  constat 
in  favour  of  Mr  Cuninghame  in  the  lands,  as  heir  to  his  grand- 
lather,  the  last  entered  vassal.  Mr  Cuninghame  has  finally  de- 
termined to  give  no  more  than  the  above  sum  for  an  entry ;  so 
that  we  must  hold  all  farther  negotiation  at  an  end  for  an  entry 
in  the  form  already  prepared,  if  our  present  offer  is  refused." 

Mr  Stewart  wrote  declining  the  offer,  and  added : 

'I  Before  I  can  give  you  an  answer  to  your  query,  whether 
Major  Stewart  is  willing  to  give  Mr  Cuninghame  a  precept  of 
dare  as  heir  to  the  last  entered  vassal,  it  is  necessary  that  the 
expenses  of  the  charter  already  prepared,  and  of  the  reference, 
be  first  paid ;  and  I  beg  to  know  whether  you  are  ready  to  pay 
them,  on  receiving  the  charter  cancelled." 

Messrs  Pearson  and  Robertson,  after  stating  their 
determination  not  to  give  more  than  the  £25  offered 
for  an  entry,  concluded  their  letter  as  follows : 


•f 


With  regard  to  what  you  say  as  to  payment  of  the  expenses 
of  the  charter  already  prepared,  we  beg  to  state,  that  as  our 
offer  has  been  refused,  and  we  are  obliged  to  be  at  the  ezpenia 
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of  obtaining  an  entry  in  another  form,  we  shall  certainly  not 
agree  to  pay  any  part  of  the  expense  of  this  charter,  which  is  of 
no  use  to  our  client,  and  is  only  proposed  to  be  delivered  'to  us 
cancelled." 

Mr  Stewart  brought  the  present  action,  concluding 
for  payment  of  £28.  1 1 .  2.  as  the  amount  of  his  account 
for  preparing  the  deeds,  and  of  the  expenses  of  the  re- 
ferences to  Mr  Mackenzie. 

The  defender  pleaded — 1.  The  pursuer  cannot  be 
held  to  have  been  employed  by  the  defender  or  his 
agents,  but  in  preparing  the  entry  was  acting  for  his 
own  client,  the  superior.  2.  The  pursuer  b  not  en- 
titled to  maintain  the  present  action  against  the  defen- 
der, who  was  not  his  employer.  3.  Even  supposing 
the  pursuer  was  directly  employed  by  the  defender  to 
prepare  the  charter  libelled  on,  he  is  not  entitled  to 
demand  the  expense  of  that  deed  from  the  defender, 
while  he  only  offers  to  deliver  it  cancelled,  and  of  no 
use.  The  defender  has  always  been  ready  to  pay  the 
expense  of  the  charter,  on  receiving  delivery  of  it  in  a 
complete  and  valid  state.  4.  The  defender  never 
agreed,  or  gave  the  superior  reason  to  suppose,  that  he 
was  to  consent  to  pay  the  composition  of  a  singular 
successor.  On  the  contrary,  from  the  first  he  distinctly 
intimated  to  the  superior's  agent  that  he  considered 
himself  only  bound  to  pay  the  composition  of  an  h^r, 
and  that  he  was  to  be  entered  as  such.  This  view  of 
the  matter  was  acquiesced  in  by  the  superior  and  his 
agent.  5.  If  the  superior  intended  to  demand  the 
composition  of  a  singular  successor  from  the  defender, 
it  was  his  duty  to  have  distinctly  intimated  this  to  the 
defender  from  the  first ;  and  he  was  in  mala  fide  in 
going  on  with  the  entry,  and  allowing  the  defender  to 
suppose  he  was  to  be  entered  as  an  heir,  till  the  char- 
ter was  ready  for  delivery.  6.  The  award  of  Mr  Mac- 
kenzie does  not  by  any  means  bind  the  defender  to 
enter  as  a  singular  successor,  and  to  pay  a  composition 
as  such.  All  that  is  settled  by  Mr  Mackenzie's  award 
is,  that  the  defender  is  not  entitled  to  insist  on  an  entry 
in  the  form  that  was  originally  proposed,  unless  he 
consents  to  pay  a  composition  as  a  singular  successor. 
The  defender  has  acquiesced  in  this. 

The  Lord  Ordinary,  before  answer,  remitted  to  Mr 
James  Moncreiff  Melville,  W.S.,  to  report, 
'*  Whether  when  a  vassal,  being  required  by  a  superior  to  take 
out  an  entry,  applies  to  the  person  pointed  out  as  the  superior's 
agent  for  an  entry  with  the  superior,  and  transmits  his  titfes  for 
that  purpose,  the  superior's  agent  is  held  to  have  a  direct  claim 
for  his  professional  fees  in  preparing  a  charter  or  precept  against 
the  vassal ;  or  whether,  in  practice,  the  employment  of  the  su« 
perior's  agent  is  held  to  be  on  behalf  of  the  superior  alone,  and 
without  any  claim  against  the  vassal  ?" 

Mr  Melville  reported : 

"  That  I  understand  the  agent  for  the  superior,  in  the  case  of 
the  vassal  being  required  to  take  out  a  charter,  and  sending  his 
titles  for  one,  has  a  direct  claim  against  the  vassal  for  his  pro- 
fessional fees  in  preparing  the  charter ;  and  I  have  no  doubt 
that  in  practice  the  employment  of  the  superior's  agent  is  held 
not  to  be  in  behalf  of  the  superior." 

Thereafter  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor : 

*'  2d  November  1S41. — The  Lord  Ordinary  having  considered 
the  report  of  Mr  Melville,  repels  the  defences,  and  decerns  in 
terms  of  the  conclusions  of  the  libel :  Finds  expenses  due ; 
allows  an  account  thereof  to  be  given  in,  and  remits  to  the 
auditor  to  tax  the  same,  and  to  report." 

The  defender  reclaimed. 
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When  the  cause  was  advised,  the  Court  were  satis- 
fied, without  calling  on  the  defender,  that  the  pursuer 
was  entitled  to  payment  of  his  account  for  preparing 
the  deeds,  but  desired  to  hear  both  parties  as  to  the 
expenses  of  the  reference,  and  the  pursuer^s  title  to 
insist  for  them. 

The  defender  then  argued,  that  the  only  parties  to 
the  reference  were  the  superior  and  vassal,  and  that 
the  superior's  agent  could  have  no  title  to  insist  for 
them  in  his  own  name. 

The  pursuer  answered^  that  the  preparation  of  the 
titles,  and*the  references  following  upon  it,  were  parts 
of  the  same  transaction,  and  that  the  expenses  of  the 
former  having  been  found  due,  those  of  the  latter  fol- 
lowed of  course. 

The  Court  concurred  in  the  view  taken  by  the  pur- 
suer, and  adhered. 

Lord   Ordinary,   Marrty Aci.   Rutherford,    Handyside; 

Party  Agent AU,  Dean  of  Faculty  (Wood),  B.  Roberttfon; 

Pearson  and  RoberUon,  W.8.,  Apenta — B.  Clerk — [H,B.l 


I4i/i  December  ISii. 
FiBST  Dnrisiow. — (H.  B.) 
No.  55. — Ai^xANDEB  Fabquhab  Cbawfobd,  «•«•••<», 
v.  Sib  Samuei.  Stiblino  and  Othbbs  (SHrUn^s 
TruHee$)f  and  Messbs  Pjbabsoit  and  RoBBBTSOiTy 
ClaitnanU. 

Diligence — Mandate,  Implied — Competition —  1%e  agente  of  a 
proprietor  who  had  become  ineolvent  continued,  after  arreet' 
ment  of  the  rente  hg  certain  ereditore,  to  make  dUbureemente 
on  the  property,  including  paymente  of  fen^duty,  poore*  ratee 
and  inmranee,  and  took  the  receipte  as  for  behoof  of  the  pro* 
prietor.  In  a  competition  between  the  agents,  claiming  the 
amount  qf  these  di^uruments,  and  the  arresters— 4he  arresters 
were  prejferred. 

Captain  George  Stirling  being  indebted  in  a  sum  of 
£500,  for  which  he  had  granted  bond  to  Kr  Warrand, 
Mr  Forrester,  W.S.  (Mr  Warrand's  curator  bonis)^  raised 
letters  of  inhibition  and  arrestment,  and  in  May  1836 
arrested  the  rents  of  a  house  in  Windsor  Street,  of 
which  Captain  Stirling  was  the  proprietor.  The  ten- 
ant, Alexander  Farquhar  Crawford,  thereupon  brought 
a  process  of  multiplepoinding,  and  consigned  as  the 
fund  fit  medio  the  sum  of  £88.  10s.,  being  the  amount 
of  rents  due  at  Martinmas  1836.  Claims  were  lodged 
in  this  process  by  Sir  Samuel  Stirling  and  others  (trus- 
tees under  the  marriage -contract  between  Captain 
Stirling  and  Mrs  Stirling),  and  also  by  Messrs  William 
Crawford  and  Alexander  Pearson,  two  other  creditors 
of  Captain  Stirling.  During  the  dependence  of  the 
process,  the  trustees  under  the  marriage-contract  paid 
Mr  Warrand's  debt,  on  receiving  an  assignation  to  it, 
and  to  the  diligence  which  had  been  used  to  recover  it. 
Thereafter,  in  March  1839»  the  Lord  Ordinary  pro- 
nounced an  interlocutor  ranking  and  preferring 

"  the  elaimantt,  the  tntfteea  under  the  marriage-contract  be- 
tween Captain  George  Stirling  and  tpoase,  as  oneroua  aiaigneet 
4>f  John  Forreiter,  the  original  claimant,  in  retpect  of  the  bond 
of  1834,  now  in  the  said  marriage  trusteea,  and  of  the  several 
arrestments  used  in  the  hands  of  the  raiser  by  the  said  John 
Forrester  prior  to  the  assignation  by  him  in  their  ftvour,  to  the 
whole  of  the  fund  in  medio** 

Meantime,  other  rents  having  fallen  due  were  arrest- 
ed in  January  1838,  and  on  the  25th  and  28th  January 
1839,  in  the  hands  of  Mrs  Crawford,  Alexander  Far- 


quhar Crawford's  widow,  and  of  the  Reverend  Thomas 
Crawford,  his  executor,  who  brought  a  suppl^nentary 
process  tk  multiplepoinding,  and  consigned  as  the  fund 
in  medio  the  rents  which  had  fallen  due  during  the 
years  1837  and  1838,  and  also  at  WhiUunday  1839- 
rrevious  to  this  last  date,  on  the  17th  January,  decree 
had  been  pronounced  adjudging  Captain  Stirling's  house 
in  Windsor  Street  to  the  trustees  under  his  marriage- 
contract,  and  to  his  other  creditors,  Messrs  Williiua 
Crawford  and  Alexander  Pearson.  In  the  supf^emen* 
tary  multiplepoinding  a  claim  was  lodged  for  Messrs 
Pearson  and  Robertson,  who  claimed  to  be  preferred 
for  the  sum  of  £74  odds,  which  they  had  paid  during 
the  period  embraced  by  the  processes  of  multiplepoind- 
ing, for  public  burdens,  including  feu-duty,  poors'  ratee 
and  insurance,  payable  for  the  house  in  Windsor  Street, 
and  also  for  the  sum  of  £1 1.  8.  7.  paid  for  repairs  to 
Messrs  Burke  and  Son,  upholsterers,  and  which  pay- 
ments, they  averred,  had  been  made  by  them  while 
they  had  **  the  charge  and  management  of  the  said 
house  for  the  mutual  behoof  of  all  concerned,''  though 
the  receipts  were  taken  in  the  proprietor's  name.  On 
the  other  hand,  Captain  and  Mrs  Stirling's  trustees 
averring  that  these  payments,  if  made  by  Messrs  Pear- 
son and  Robertson,  had  been  made  by  them  merely  as 
private  agents  for  Captain  Stirling^  or  perhaps  for 
Messrs  William  Crawford  and  Alexander  Pearson, 
claimed,  1st,  to  be  preferred  to  the  sums  of  £88.  6.  6. 
and  £25.  1 3.  3.,  the  amount  of  rent  due  respectively 
at  Whitsunday  and  Martinmas  1838;  and,  2d,  to  be 
preferred  pari  passu  with  the  other  adjudgers,  to  the 
half-year's  rent  due  at  Whitsunday  1839-  In  support 
of  this  claim 

TYiQ  irxxvieeB  pleaded — 1.  The  rents  in  the  ratser^s 
hands,  of  the  house.  No.  11,  Windsor  Street,  which 
belongs  in  property  to  Captain  George  Stirling,  having 
been  duly  attached  by  the  arrestments  at  the  instance 
of  the  claimants,  and  their  author  Mr  Forrester,  for 
payment  of  the  debt  contained  in  the  bond  founded  on 
by  them ;  and  those  rents  not  having  been  attached  at 
the  instance  of  any  other  party,  the  claimants  are,  ia 
virtue  of  their  said  bond  and  diligence,  and  the  said 
arrestments,  entitled  to  be  preferred  to  the  whole  rents 
in  medio  failing  due  at  and  iN*eceding  Martinmas  1838, 
in  payment  pro  tanio  of  their  debt.  2.  The  rents  fall- 
ing due  subsequently  to  Martinmas  1838  having  been 
in  like  manner  attached  by  the  arrestments  of  the  claim- 
ants, Stirling's  trustees,  and  not  attached  by  any  other 
arrestments,  or  in  any  other  way,  these  claimants  are 
entitled  to  be  preferred  to  them  also ;  at  all  events, 
they  are  entitled  to  be  preferred  thereon  pari  passu 
with  Messrs  Crawford  and  Pearson,  the  adjudications 
of  both  having  been  led  on  the  same  day,  and  conjoint- 
ly I  and  this,  whatever  the  extent  of  the  rights  of  Messrs 
Crawford  and  Pearson,  is  idl  that  is  claim^  by  Stirling's 
trustees.  3.  Whatever  claim  or  claims  may  lie  to  Messrs 
Pearson  and  Robertson,  or  to  Messrs  Burke  and  Com- 
pany, against  Captain  Stirling,  the  landlord  of  the  house, 
for  the  payments  and  repairs  said  to  have  been  made 
for  or  on  account  of  Captain  Stirling  or  his  property^ 
or  against  Messrs  Crawford  and  Pearson,  if  these  gen- 
tlemen chose  to  authorise  them,  no  such  daim  can  lie 
against  the  bygone  rents  of  the  bcnse  due  to  Captain 
Stirling,  and  duly  attached  by  the  arrestments  of  Stir- 
ling's trustees,  and  not  attached  by  any  other  arrest- 
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mentoy  or  otherwise;  and  mulio  magiiy  none  such  can  lie 
in  a  question  witli  Stiriing's  trustees — such  payments, 
if  made,  having  been  made  without  the  approbation,  or 
even  knowledge  of  them  or  their  author,  Mr  Forrester. 

Messrs  Pearson  and  Viohetisou pleaded — I.  The  pay- 
ments of  public  burdens  made  by  the  claimants,  and 
the  expenses  for  repairs,  having  been  incurred  for  the 
general  behoof  of  aJl  concerned,  are  proper  and  prefer- 
able debts  against  the  rents  of  the  house  falling  due 
daring  the  period.  2.  The  competing  creditors  of 
Captain  Stirling  having  allowed  the  claimants  to  make 
the  above  payments  during  the  whole  of  the  above  pe- 
riod without  objection,  are  not  entitled  to  object  to 
their  drawing  repayment  out  of  the  rents  which  form 
the  fund  in  medio. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**lSik  Niwemher  1841 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  proceM, — Imo,  Ranks  and  prefers 
the  claiiDants,  Sir  Samuel  Stirling  and  others,  as  trustees  of 
Captain  George  Stirling,  and  of  the  late  Mrs  Anne  Gray  or 
Stirling,  preferably,  to  the  sum  of  £88.  5.  6.,  and  interest  there- 
of, being  the  rents  due  at  Whitsunday  1838  ;  and  also  to  the 
sum  of  £25.  13.  3.,  being  the  rent  due  at  Martinmas  1838,  and 
interest  thereof.  2</o,  Ranks  and  prefers  the  said  trustees,  and 
Messrs  Crawford  and  Pearson,  pari  passu,  to  the  sum  of  £25. 
13s.  3d.,  being  the  rent  due  at  Whitsunday  1839,  and  interest 
thereof:  Repels  the  claim  of  Crawford  and  Pearson  quoad 
ultra,  Siio,  Repels  the  claim  of  Messrs  Pearson  and  Robertson, 
and  finds  them  liable  in  the  expenses  of  discussing  this  claim  to 
Stirling's  trustees ;  and  finds  these  trustees  also  entitled  to  ex- 
penses in  their  competition  with  Messrs  Crawford  and  Pearson, 
subject  to  modification  ;  and  appoints  accounts  to  be  giren  in ; 
and  when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to 
report,  and  decerns. 

"  I^oU. — The  only  disputed  point  at  the  debate,  was  the 
claim  of  Messrs  Pearson  and  Robertson.  Their  claim  is  found- 
ed on  their  baring  for  a  creditor,  their  client,  advanced  money 
to  repair  the  house  and  to  pay  its  feu-duty,  its  insurance,  and 
its  poor-rates.  But  the  Lord  Ordinary  does  not  think  that  such 
advances,  not  secured  by  any  diligence,  entitle  them  to  inter- 
fere with  the  arresting  creditor.  It  may  be  true,  that  unless 
these  advances  had  been  made  there  would  have  been  no  rent, 
but  still,  in  making  them,  the  claimants  must  be  held  to  have 
looked  to  the  personal  credit  of  their  employer,  or  of  the  land- 
lord. There  would  have  been  no  rent  if  the  house  had  not 
heea  JUished.  But  after  it  is  finished,  is  a  creditor  of  the  land- 
lord, who  has  arrested  the  rents,  liable  to  be  superseded  by  the 
mason  or  carpenter,  founding,  wUhout  oiiy  ddigenee,  on  the 
mere  fact  that  they  built  the  tenement  ?" 

Messrs  Pearson  and  Robertson  reclaimed.  At  ad- 
vising, 

Lard  Presideut, — The  only  question  is  as  to  the  arrested 
renu  which  fell  due  at  Whitsunday  and  Martinmas  1838,  and 
I  cannot  see  any  ground  for  altering  the  Lord  Ordinary's  in- 
terlocutor. With  regard  to  these  rents,  there  is  no  claim  en- 
titled  to  compete  with  the  arrestments,  which  in  themselves  are 
admitted  to  be  unobjectionable.  The  payments  made  by  the  other 
claimants,  were  made  without  any  authority  from  the  arresters, 
and  I  know  of  no  principle  which  can  entitle  them  to  insist  that 
the  daim  for  these  payments  must  be  sustained,  to  the  exclusion 
q£  raiplcted  arrestments.  Had  the  competition  been  between 
the  armiv  and  the  superior  claiming  his  feu-duiies,  the  ques- 
tion would  bav«  ttuaA  in  a  very  different  posirion.  But  the 
superior  is  not  in  the  field  at  alL  Messrs  Pearson  and  Robert- 
son made  these  payments  of  their  owm  accord,  and  the  capacity 
in  which  they  made  them,  is  obvious  from  the  receipts,  which 
bear  to  be  for  payments  made  for  behoof  of  Captain  Stir)iag» 
ind  not  for  behoof  of  bis  creditors.  I  tee  nothing,  therefore,  in 
the  ciremnstanoes,  to  take  off  the  effect  of  the  legal  diligence 
completed  by  the  trustees.  Any  payments  made  after  the  pro- 
perty was  adjudged,  stand  on  a  diffiBrent  footing;  bat  these  are 


not  now  before  us.  I  confine  my  opinion  entirely  to  the  com- 
petition for  the  rents  which  fell  due  before  the  adjudication ; 
and  as  to  these,  I  am  quite  clear  that  we  ought  to  affirm  the 
Lord  Ordinary's  interlocutor. 

Lord  Gillies I  hold  the  same  opinion,  but  not  without 

very  great  doubt.  In  strict  law,  Messrs  Pearson  and  Robert- 
son's claim  for  reimbursement  cannot  be  sustained ;  but  I  rather 
think  the  equity  of  the  case  is  with  them.  Perhaps  they  made 
these  payments  rashly }  but  having  made  them  for  a  party  in  a 
state  of  insolvency,  and  partly  to  the  superior,  who,  if  they  had 
not  been  made,  could  have  enforced  them  by  carrying  off  both 
the  rents  and  the  subject,  it  cannot  well  be  said  that  the  ar- 
resters are  not  hcupUtiores,  to  the  extent  at  least  of  the  pay- 
ments of  feu-duty.  The  payments  for  poors'  rates  and  for  re- 
pairs are  in  a  different  situation.  Still,  however,  as  these  pay- 
ments were  made  ultroneously,  without  the  concurrence  of  the 
arresters,  and  without  any  legal  compulsion  by  the  superior, 
though  I  think  there  is  something  like  a  good  claim  in  equity, 
I  believe  we  must,  on  strict  principle,  adhere  to  the  interlo- 
cutor. 

Lord  Mackenzie. — I  have  great  difficulty — not  as  to  the  law, 
but  as  to  the  facts<  As  to  the  law,  it  is  clear  that  when  a  beneficial 
payment  is  made  for  a  proprietor,  with  or  without  employment, 
the  party  who  pays  is  entitled  to  come  against  him ;  and  in  the 
same  manner,  if  a  payment  is  truly  made  for  the  benefit  of  an 
arrester,  though  without  employment,  I  have  no  doubt  that  the 
arrester  is  liable,  on  the  simple  ground  that  the  party  who  paid 
roust  be  considered  as  truly  his  negotiorum  gestor.  But  here 
there  are  opposite  averments ;  and  the  facts  are  not  clear.  It  is 
admitted  that  Pearson  and  Robertson  were  agents  for  the  pro- 
prietor, and  that  they  took  the  receipts  in  the  name  of  the  pro- 
prietor. Now,  it  does  not  follow,  that  because  the  rents  are 
arrested,  the  proprietor  is  not  to  pay  the  burdens  affecting  the 
property.  On  the  contrary,  he  is  personally  liable,  and  if  he 
refuse,  may  be  put  in  jail.  In  this  case,  the  payment  being 
made  nominally  for  the  proprietor,  I  am  afraid  it  is  incumbent 
on  Messrs  Pearson  and  Robertson  to  prove  their  averment,  that 
it  was  "  made  for  the  behoof  of  all  concerned," — meaning 
thereby  the  arresters.  I  do  not  see  this  proved.  Had  they 
produced  a  letter  from  the  superior,  saying  to  all  concerned 
with  the  property,.^"  Tou  must  pay  me  my  feu-duty,  or  I  will 
use  my  rights,  and  carry  off  the  property  from  all  and  sundry  ;*' 
and  had  they  paid  in  consequence  of  that  letter,  I  would  have 
held  that  to  be  a  payment  for  the  behoof  of  all  concerned,  and  that 
not  only  in  the  absence  of  employment,  but  even  in  the  face  of  a 
warning  to  the  contrary.  Here,  as  there  is  no  evidence  of  the 
payment  having  been  so  made,  I  hold  it  impossible  that  it  can 
compete  with  the  arrestment,  though  I  have  a  strong  feeling  of 
the  equity  of  the  daim,  and  adhere  to  the  interlocutor  with 
great  reluctance. 

Lord  Fullerton. — I  am  also  for  adhering,  on  the  ground  that 
the  reclaimers  have  failed  to  make  good  their  averment,  that 
they  made  the  payments,  "  while  they  had  the  charge  and  ma- 
nagement, for  the  mutual  behoof  of  all  concerned."  Most  as- 
suredly, if  they  had  made  out  this,  their  claim  must  have  been 
sustained.  If  they  had  been  employed  by  all,  their  disbursements 
would  have  formed  a  preferable  claim  against  all.  They  have 
failed  to  prove  this  employment.  On  the  contrary,  it  appears 
that  they  were  the  agents  of  the  landlord,  and  took  receipts 
bearing  to  be  for  his  behoof.  In  the  face  of  these  receipts,  I 
cannot  see  how  they  can  aver  employment  by  all  concerned. 
It  may  be  observed,  however,  that  haid  the  arresting  trustees 
been  founding  merely  on  the  marriage-contract,  the  averment 
of  employment  for  all  concerned  might  have  been  more  readily 
presumed ;  but  the  trustees, .  having  got  an  assignation  to  the 
£500,  are  the  true  creditors  in  that  debt,  and  entitled  to  the 
full  benefit  of  the  diligence  used  upon  it.  Not  being  able,  then, 
to  hold  that  the  payment  was  made  on  the  employment  of  all, 
1  must  concur  with  your  Lordships  in  adhering  to  the  interlo- 
cutor. 

The  Court  pronounced  the  following  interlocntor : 

"  Before  answer  as  to  the  claim  of  preference  by  Pearson 
and  Rvhcrtson  for  the  half-year's  feu-duty  falling  due  at  Whit- 
sunday 1839,  and  paid  by  them  on  24tb  May  1839,  over  the 
half-year's  rent  fidliog  due  at  WhiHonday  1839,  after  the  ad- 
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jndintions  were  led, — Remit  to  the  Lord  Ordinary  to  henr  par- 
ties on  that  point,  and  to  do  therein  as  shall  be  just:  Quoad 
ultra,  adhere  to  the  interlocutor  reclaimed  against,  and  refuse 
the  desire  of  the  reclaiming  note ;  but  find  no  additional  expenses 
due." 

Lord  Ordinary  Cockburn,  ,/br  Jeffrey For  StirKng'g  TVws- 

f«es,  Rutherfurd,  Currie;  John  Forrester,  W.S.,  Agent For 

Pearson  and  Robertson,   H.   Robertson ;    Party  Agents, — B. 
Cierk IH.B.J 


\4th  December  1841. 


Second  Division. — (J.W.) 

No.  56. — John  Morrison  and  Walter  Brechin, 
Suspenders^  v.  John  Gregory  M'Kirdt  and  John 
KiRKWooD,  his  Factory  JRespondents. 

Obligation — Contract — Conditional — Lease— Proof — Parole — 
A  party  having  made  an  offer  for  a  lease  of  certain  suhjects^ 
and  given  a  reference  as  to  his  responsibility — Held  that  this 
was  not  a  concluded  agreement ^  and  that  parole  evidence  was 
inadmissible  to  prove  that  it  was, 

Walter  Brechin  took  a  lease  of  a  stable  and  coach- 
house, situated  In  Hope  Street,  Glasgow,  belonging  to 
Mr  M*Kirdy,  from  his  factor  John  Kirk  wood,  for  one 
year  from  Whitsunday  1840  to  Whitsunday  1841. 
In  the  course  of  the  year,  Brechin  subset  part  of  the  pre- 
mises to  Morrison,  and  in  January  1 841  the  latter  waited 
upon  Kirkwood,  and  expressed  a  desire  to  take  the 
subjects  from  Whitsunday  .1841  to  Whitsunday  1842. 
Kirkwood  requested  a  reference  to  some  one  whom  he 
knew,  as  to  his  (Morrison's)  responsibility,  and  Morri- 
son named  Henry  Paul,  Esq.,  manager  of  the  City  Bank. 
No  farther  communing  took  place  between  the  parties; 
and  Kirkwood  having  almost  immediately  thereafter 
received  another  offer  which  he  considered  satisfactory, 
closed  with  it.  On  the  29th  March,  Brechin  and  Mor- 
rison were  warned  to  remove  from  the  premises,  but 
on  the  removing  day  in  Glasgow,  which  is  the  28th 
May,  the  suspenders  refused  to  flit.  On  the  same  day 
the  respondents  presented  a  summary  petition  for  re- 
moving to  the  Magistrates  of  Glasgow,  to  which  pro- 
cess they  called  as  parties,  Brechin  the  tenant,  and 
Morrison  as  the  sub-tenant  in  whole  or  in  part  of  the 
premises.  Both  parties  appeared  to  defend  against  this 
process,  and  a  record  was  made  up  on  the  petition, 
answers  and  replies,  with  various  successive  additions 
to  these  papers.  The  fact  on  which  Morrison  mainly 
rested  his  case,  was  the  alleged  entry  of  his  name  in 
the  factor's  rental-book  as  tenant ;  and  a  diligence  was 
granted  to  recover  the  notandum-book,  as  also  all  let- 
ters or  other  writings  relative  to  the  question  at  issue. 
On  the  28th  August  1841,  the  following  interlocutor 
was  pronounced : 

"  Having  a^in  considered  this  process,  with  the  revised 
answers  and  rerised  replies,  and  documents  produced,  and  that 
the  record  has  been  closed — Finds  the  averments  of  the  defen- 
ders, although  proved,  would  not  amount  to,  or  constitute  a 
lease,  or  title  of  possession  of  the  premises  in  question  for  the 
current  year:  Repels  the  defences  as  irrelevant  and  inconsistent, 
and  to  all  appearance  urged  mala  fide:  Grants  warrant  of 
ejection  against  both  defenders;  ordains  and  decerns  in  the 
terms  concluded  for  in  the  original  petition,  reserving  to  pro- 
nounce quoad  ultra,  with  regard  to  damages  and  expenses." 

With  the  view  of  staying  the  execution  of  this  judg- 
ment, a  note  of  suspension  was  presented.  On  the 
28th  September  last,  the  Lord  Ordinary  refused  the 
note,  and  found  expenses  due. 

The  suspenders  reclaimed,  and  pleaded-^ThsX  there 


was  a  bargain  between  Morrison  and  Kirkwood,  sub- 
ject to  a  reference  to  Mr  Paul,  and  which,  if  unfavour- 
able in  its  result,  Kirkwood  was  bound  to  communicate 
to  Morrison.  Various  statements  were  made  upon  the 
record,  showing  the  understanding  of  parties.  The 
premises  were  never  ticketed  to  let,  and  various  repairs 
were  undertaken  to  be  made  subsequent  to  Whitsun- 
day 1 84 1 ;  and  supposing  these  statements  proved,  as 
at  present  must  be  assumed,  are  they  relevant  to  con- 
stitute an  agreement  for  a  lease  of  the  subjects  for 
another  year  ? 

Replied — Tlie  fair  construction  of  the  communing 
is,  that  if  the  reference  was  not  satisfactory,  there  was 
no  bargain.  A  second  meeting  was  necessary,  and 
there  was  therefore  no  concluded  bargain.  Proof  by 
documents  was  allowed  in  the  Inferior-court,  and  the 
only  question  now  is>  can  that  be  supplemented  by  pa- 
role evidence. 

Lord  Justice-  Clerk This  is  a  conditional  bargain, — Is  it  com- 
petent, therefore,  to  prove  it  by  parole  ?  The  general  rule  is,  that 
this  is  incompetent. 

Lord  Meadowbank  concurred  in  thinking  the  interlocutor 
right. 

Lord  Medwyn I  don't  think  there  was  a  bargain.  Cer- 
tainly the  utmost  it  can  be  called,  is  a  conditional  one.  What 
were  the  respective  duties  of  the  parties  after  the  comronning. 
The  factor  did  not  apply  to  Mr  Paul,  but  the  offerer  did  not 
return  and  renew  his  offer.  Then  there  was  the  warning  to 
remove,  which  ought  to  have  called  him  forth  to  ascertain  the 
result  of  his  reference,  and  if  practicable,  to  have  then  con- 
cluded an  agreement. 

Lord  Moncreiff. — Tt  appears  to  me  that  there  is  no  cawe  for 
the  suspenders.  Brechin  had  the  lease  of  the  whole  premises, 
and  subset  a  part  of  them  to  Morrison.  While  in  possession  of 
this,  he  came  to  Kirkwood  and  made  an  offer  for  the  whole. 
He  also  gave  a  reference ;  and  we  are  told,  that  unless  the  re- 
ference proved  unsatisfactory,  the  bargain  was  concluded.  But 
if  a  servant  comes  and  offers  himself  to  a  party,  and  gives  a  re- 
ference, is  he  to  consider  himself  hired  unless  he  hears  that  the 
reference  has  not  been  satisfactory  ?  Nothing  farther  is  alleged 
to  have  followed  upon  this  communing,  but  the  warning  to  re* 
move,  and  the  petition  for  ejection.  Morrison  founds  on  pre- 
vious possession  ;  but  this  is  nothing  to  the  purpose.  He  pos- 
sessed only  a  part,  and  it  is  a  new  agreement  which  he  wishes 
to  prove  by  parole.  The  interlocutor,  in  my  opinion,  is  perfectly 
right. 

Lord  Justice' Clerk, — Looking  to  the  Inferior-conrt  record,  I 
rather  think  there  was  a  bargain,  although  only  a  conditional 
one.  A  diligence  was  allowed  to  recover  documentary  proof, 
on  the  averment  that  the  suspender  was  entered  as  tenant  in  the 
factor's  book.  When  this  book  is  recovered,  it  proves  insuflS- 
cient  to  sustain  the  averment,  and  at  that  stage  the  suspender 
asks  to  be  allowed  a  proof  by  parole.  In  my  opinion,  it  is  quite 
incompetent  to  prove  any  such  bargain  by  parole. 

The  Court  adhered^  with  expenses. 

Lord  Ordinary,  Gillies Act.  Buchanan;  John  Cullen,  W.S., 

Agent, — Alt,   Penney;   Gibson -Craigs,    Dalsiel  and    Brodie» 
W.S.,  Agents T.  Clerk [J.W.J 


Mih  December  1841. 

Second  Division (J.W.) 

No.  57. — FrFE  v.  Woodman, 

Process — Suspension  and  Interdict — Caution — Consignation — 
Expenses — A  party  having  executed  a  poinding  of  fkrnitmre, 
the  property  of  the  daughter  of  his  debtor,  she  presented  a  tiu- 
pension  and  interdict,  whereupon  the  poinding  creditor  a6aii- 
dontd  his  diligence — Held  that,  with  the  view  of  truing  the 
question  of  expenses,  the  complainer  was  entitled  to  have  the 
bUl  pasud  without  caution  or  consignation. 

Woodman  poinded,  for  a  debt  due  by  Fy^®»  certain 
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furniture  which  Fyfe  several  years  previously  had  made 
over  to  his  daughters.  One  of  them  presented  a  suspen- 
sion and  interdict  against  the  completing  of  the  dili- 
gence, and  a  note  was  lodged  by  the  poinding  creditor 
abandoning  the  poinding,  but  containing  no  stipulation 
that  he  should  be  exempted  from  any  claim  for  expenses. 
With  the  view  of  trying  the  question  of  expenses,  the 
Lord  Ordinary  passed  the  bill  on  caution  or  consigna- 
tion, and  the  suspender  presented  a  reclaiming  note, 
praying  to  have  the  bill  passed  simpHciter:  Macauley 
r.  Brown,  l6th  February  1833. 

iMrd  Momcreiff, — If  the  poinding  wat  abandoned,  the  case 
retolTct  into  a  common  question  of  expenses,  where  neither 
parr  J  is  entitled  to  caution.  The  poinding  creditor  was  bound 
to  know  the  condition  of  his  debtor. 

The  Court  remitted  to  pass  the  bill,  without  caution 
or  consignation. 

Act.  Robertson AH.  Anderson. — [XW.] 

ISth  December  1841. 

First  Division. — (H.  B.) 

No.  58. — Thomas  Menzies,  Petitumer^  v.  John 
Murdoch  (Livingstones  Trustee)^  Respondent. 

Competition — Statute  1661 — Inhibition — Agent  and  Client — 
Writer's  Hypothec — Held,  1.  That  inhibition  is  not  a  tuffieient 
diligence  to  establish  a  preference  under  the  Ad  1661 :  2.  T%at 
o  writers  hypothec  is  not  struck  at  by  an  inhibition,  though  used 
previous  to  it, 

Margaret  Hynd,  wife  of  James  Livingstone,  senior, 
died  in  1800,  survived  by  her  husband  and  two  chil- 
dren of  the  marriage — a  son  ^David,  and  a  daughter 
Margaret.  In  1803,  these  children  succeeded,  under 
the  settlement  of  their  grandfather,  David  Hynd,  to 
two  legacies  of  £50  each.  James  Livingstone,  senior, 
married  again  in  1804,  and  died  in  1822,  survived  by 
his  daughter,  Margaret,  of  the  first  marriage,  and  seve- 
ral children  by  the  Second — ^the  eldest  being  James 
Livingstone,  junior.  By  his  trust-settlement  he  left 
only  a  legacy  of  £20  to  his  daughter,  Margaret — the 
residue  of  his  property  being  conveyed  to  his  second 
wife  and  her  children.  The  trustees  under  the  settle- 
ment having  declined  to  act,  and  James  Livingstone, 
junior,  having  in  consequence  intromitted  generally 
with  his  father's  succession,  Margaret  and  her  husband, 
Thomas  Menzies,  in  1824,  raised  a  summons  of  count 
and  reckoning  in  the  Court  of  Session,  concluding  for 
£400,  more  or  less,  as  the  share  of  the  goods  in  com- 
munion belonging  to  her  in  right  of  her  mother,  and 
also  for  the  payment  of  the  two  legacies  of  £50  each, 
left  to  her  and  her  brother,  since  deceased,  by  her 
grandfather,  and  of  which  she  alleged  payment  to  have 
been  made  to  her  father  by  her  grandfather's  executors. 
On  the  dependence  of  this  action  inhibition  was  used 
in  January  1825.  A  proof  having  been  led  as  to  the 
payment  of  the  legacies,  a  judgment  was  pronounced 
by  the  Lord  Ordinary  in  1831,  and  affirmed  by  the 
Court  in  1832,  finding  that  in  hoc  statu  there  was  no 
sufficient  evidence  of  their  payment  to  James  Living- 
stone, senior,  and  assoilzieing  the  defender  from  the 
conclusions  with  regard  to  them,  but  reserving  right 
to  the  pursuer  to  bring  any  action  founded  on  an  alleged 
undue  or  fraudulent  erasure  of  an  article  in  Livingstone 
senior's  books,  relating  to  the  payment  of  these  legacies. 

While  the  other  conclusion  of  the  summons,  as  to 
the  share  of  the  goods  in  communion,  was  under  dis- 


cussion, the  pursuer,  Thomas  Menzies,  in  his  own  namo 
(his  wife,  Margaret  Livingstone,  being  now  dead),  and 
as  adniinistrator-in-law  for  his  children,  brought  a  new 
action  against  the  defender  for  payment  of  the  legacies 
— founding  on  the  reservation  with  regard  to  the  al- 
leged erasure.  This  action  was  raised,  and  inhibition 
on  the  dependence  used  in  1833. 

In  February  1837,  Mr  Thomson  Paul,  W.S.,  who 
had  been  the  defender'sL  agent  in  these  actions,  brought 
an  action  against  him  (using  inhibition  on  the  depen- 
dence) for  the  payment  of  his  accounts,  and  obtained 
decree  in  absence  for  £285.  19s.  In  June  following, 
the  defender's  estate  was  sequestrated  under  the  Bank- 
rupt Act;  and  on  the  1 1th  July,  the  same  day  when 
a  meeting  was  held  to  nominate  an  interim  factor,  an 
interlocutor  was  pronounced  in  the  original  action, 
decerning  for  the  pursuer  to  the  amount  of  £296. 
Against  this  interlocutor  a  reclaiming  note  was  pre- 
sented by  the  trustee  in  the  defender's  sequestration, 
and  the  amount  decerned  for  was  reduced  to  £86  odds, 
with  interest  from  Whitsunday  1809* 

Claims  having  been  lodged  in  the  sequestration  by 
Thomas  Menzies,  Thomson  Paul,  and  Livingstone  se- 
nior's legatees,  a  competition  arose  between  them, — 
Menzies  claiming  to  be  preferred  as  a  creditor  of  the 
bankrupt's  father,  and  in  virtue  of  an  inhibition  used 
within  three  years  of  the  father's  death ;  and  Mr  Paul 
claiming  to  be  preferred  in  virtue  of  a  hypothec  over 
the  title-deeds  of  certain  heritable  subjects  which  had 
belonged  to  the  bankrupt,  and  which  he  had  delivered 
to  the  trustee  under  reservation  of  his  hypothec,  which 
he  alleged  had  been  acquired  by  the  delivery  of  the 
titles  to  him  for  that  very  purpose  in  1 834.  Mr  Murdoch, 
the  trustee,  in  disposing  of  this  competition,  pronounced 
an  award,  in  which  he  rejected  the  claim  of  preference 
for  Mr  Menzies,  and  sustained  the  claim  of  Mr  Thom- 
son Paul  <'for  his  law  and  business-accounts  against 
the  bankrupt,  in  virtue  of  his  right  of  hypothec  over 
the  title-deeds  of  the  bankrupt's  heritable  subjects,  as 
preferable  to  the  claim  of  the  said  Thomas  Menzies, 
and  entitled,  so  far  as  such  accounts  may  be  sustained» 
to  be  ranked  primo  loco.*' 

Thomas  Menzies  presented  a  petition  against  this 
award,  in  which  he  alleged  that  Mr  Paul  had  no  proper 
right  of  hypothec ;  and  if  he  had,  still  it  could  not 
compete  with  his  inhibition,  which  had  been  used  be- 
fore it  existed.  Answers  having  been  lodged,  the  Court 
remitted  to  the  Lord  Ordinary  to  prepare  a  record. 

Menzies  pleaded — 

1.  The  petitioner  being  a  creditor  of  the  bankrupt's  father,  and 
having  used  diligence  to  secure  bis  debt  within  three  years  from 
the  death  of  the  bankrupt's  father,  is  entitled,  in  virtue  of  his 
inhibition,  to  a  preference  over  the  cieditors  of  tbe  bankrupt. 
Under  the  Act  1661,  cap.  24,  inhibition  is  complete  diligence. 

2.  Tbe  petitioner  is  entitled,  in  competition,  to  a  preference 
over  those  creditors  whose  debts  wens  contracted  posterior  to 
the  inhibition  used  by  him  and  his  wife  against  the  bankrupt  in 
January  1825.  3.  The  petitioner  is  entitled  to  be  ranked  pari 
pa»su  with  any  creditors  of  the  bankrupt  whose  debts  were 
contracted  prior  to  the  inhibition  u«ed  by  him  against  the  bank- 
rupt in  November  1833,  and,  secundo  loco,  in  preference  to 
those  creditors  of  the  bankrupt  whose  debts  were  contracted 
subsequent  to  that  inhibition.  4.  The  respondent,  Mr  Paul, 
whose  claim  has  been  sustained  by  tbe  trustee,  has  no  right  of 
preference  over  the  petitioner,  in  virtue  of  his  alleged  right  of 
hypothec  or  otherwise.  5.  The  respondent,  Mr  Paul,  never 
at  any  time  held  d  Ifgul  right  of  bypotbeo  over  the  title-deeds 
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in  question.  6.  Supposing  that  the  respondent,  Mr  Paul,  had 
held  a  lien  over  the  disposition  and  settlement  executed  by  the 
bankrupt's  father,  his  lien  over  it  would  have  been  extinguished 
when  he  parted  with  it.  7.  A  right  of  lien  over  title-deeds  is 
one  of  retention  only,  and  it  does  not  entitle  the  holder  of  the 
deeds  to  a  preference  over  other  creditors,  except  in  so  far  as 
those  creditors  may  have  occasion  to  use  the  deeds.  In  the 
present  case,  there  was  no  occasion  for  the  use  of  the  deeds  al- 
leged to  have  been  in  the  possession  of  the  respondent,  Mr 
Paul,  and  his  claim  of  preference,  in  virtue  of  his  alleged  right 
of  lien,  ought  therefore  to  be  repelled. 

The  trvLaiee  pleaded — 
1.  The  petitioner,  Mensies,  is  not  entitled  to  claim  a  prefer* 
ence  over  the  price  of  the  heritable  subjects  belonging  to 
James  Livingstone,  as  being  a  creditor  of  his  father,  or  having 
used  diligence  in  terms  of  the  Statute  1661,  c.  24,  in  respect 
that  he  has  not,  in  terms  of  that  Statute,  used  diligence  against 
the  real  estate  belonging  to  the  defunct  within  the  space  of 
three  years  af^er  his  death, — the  inhibition  used  by  him  not 
having  been  followed  up  by  decree  of  adjudication,  and  not 
being  in  itself  compli^tcd  diligence  against  the  real  estate, 
which  the  Statute  requires.  2.  The  petitioner  is  not  entitled 
to  plead  that  he  was  not  in  a  condition  to  obtain  completed 
diligence,  on  the  ground  that  his  action  of  constitution  was  op- 
posed, because  he  might  have  obtained  decree  of  constitution 
and  adjudication,  reserving  all  objections  contra  executionem. 
3.  The  inhibition  used  by  the  petitioner  gives  him  no  prefer- 
ence over  those  creditors  of  the  bankrupt's  father  whose  debts 
were  contracted  prior  to  its  date ;  and,  consequently,  the  wi- 
dow and  children  of  Livingstone,  senior,  who  are  onerous  cre- 
ditors on  his  estate,  are  entitled  to  be  ranked  pari  passu  along 
with  other  personal  creditors  on  the  estate  of  his  son,  who  in- 
tromitted  with  the  subjects  belonging  to  his  father.  4.  As- 
suming that  the  petitioner  is  not  entitled  to  a  preference  over 
the  heritable  subjects  belonging  to  the  bankrupt,  on  the  ground 
of  being  a  creditor  of  the  ancestor  who  had  used  completed 
diligence  against  his  estate  within  the  statutory  period,  his  in- 
hibition could  give  him  no  preference  in  competition  with  the 
right  of  hypothec  over  the  title-deeds  belonging  to  the  agent 
of  the  bankrupt, — that  hypothec,  if  validly  constituted,  over- 
ruling and  being  preferable  to  all  heritable  securities  granted  by 
the  bankrupt,  whether  prior  or  subsequent  to  the  constitution 
of  the  right  of  hypothec.  5.  The  circumstances  stated  upon 
the  record  prove,  that  in  this  case  there  was  a  valid  and  com- 
plete right  of  hypothec  over  the  titles  constituted,  in  the  usual 
course  of  business,  in  favour  of  the  law-ngent  of  the  bankrupt, 
several  years  before  the  date  of  the  sequestration.  6.  In  that 
situation  of  matters,  the  agent  could  not  be  compelled  to  part 
with  the  title-deeds  of  the  bankrupt,  without  payment  of  his 
business-accounts,  or  an  obligation,  with  proper  security,  to  pay 
these  accounts  when  the  amount  should  be  ascertained ;  and 
the  express  agreement  entered  into  with  the  trustee  for  the 
creditors,  which  has  never  been  attempted  to  be  reduced  or  set 
aside,  but,  on  the  contrary,  homologated  and  acted  on  by  the 
creditors,  effectually  preserved  to  the  agent  the  whole  benefit 
of  his  right  of  hypothec,  and  of  consequent  preference.  7. 
The  creditors,  through  their  trustee,  having  become  bound  to 
admit  the  agent's  rights  of  preference,  as  the  condition  of  ob- 
taining possession  of  the  title-deeds,  with  a  view  to  a  sale  of 
the  heritable  subjects  belonging  to  the  bankrupt,  and  that 
agreement  having  been  acted  upon,  by  the  agent's  having  given 
np  the  title-deeds,  and  a  sale  having  taken  place  in  virtue  of 
the  titles  so  put  into  the  hands  of  the  trustee,  it  is  irrelevant  to 
inquire  whether  a  sale  could  have  been  effected  without  these 
titles,  or  whether  the  agent  could  have  made  bis  preference 
effectual  by  retaining  the  titles,  and  resting  upon  his  right  of 
bypotheo.  8.  But,  in  the  present  case,  as  no  effectual  title 
qould  have  been  given  to  a  purchaser,  without  obtaining  pos- 
session of  the  titles  in  the  hands  of  the  agent,  the  whole  credi- 
tors derived  benefit  from  the  transaction  with  the  agent,  inas- 
much as  the  fund  in  medio,  which  forms  the  subject  of  compe- 
tition, was  thereby  realised  for  the  common  behoof,  and  are 
therefore  bound  in  equity,  as  well  as  ex  contractu,  to  imple- 
ment the  obligation  undertaken  on  their  bdialf  by  the  trustee. 
9.  In  the  whole  circurnstanceSf  the  judgment  pronounced  by 


the  trustee,  which  was  pronounced  in  terms  of  the  opinioiit  of 
eminent  counsel,  and  after  affording  to  the  petitioner  the  amplest 
opportunity  of  stating  any  facts  or  grounds  which  might  lead 
to  a  different  conclusion,  is  well  founded,  and  ought  to  be  sup- 
ported. 

The  Lord  Ordinary  ordered  minates  of  debate,  with 
the  view  of  reporting  to  the  Court. 
At  advising, 

Lord  President I  cannot  see  any  good  ground  for  altering 

the  judgment  of  the  trustee.  As  to  the  Act  1661,  the  peti- 
tioner has  failed  to  show  that  he  has  done  diligence  under  that 
Act.  The  first  requisite  is,  that  the  diligence  be  done  witbia 
three  years  of  the  ancestor's  death ;  but  it  is  also  reqointe  that 
the  diligence  be  effectual  and  complete.  InhilHtion  is  not  such  a 
diligence,  though  it  baa  very  important  effects.  It  may  be  defeat- 
ed in  various  wsys,  and  it  does  not  truly  affect  the  estate.  I  see 
no  good  ground,  therefore,  for  the  preference  claimed  over  the 
other  creditors  of  the  ancestor.  At  the  utmost,  the  petitioner 
is  only  entitled  to  rank  with  them  pari  passu.  Then,  as  to  the 
depositation  of  the  titles,  I  don't  think  the  exceptions  taken  to 
Mr  Paul's  right  of  hypothec  can  be  sustained.  Were  the  ques- 
tion as  to  a  writer's  hypothec  still  open,  there  are  various 
points  connected  with  it  which  might  require  a  great  deal  of 
consideration  ;  but  after  the  series  of  decisions  which  has  been 
pronounced,  it  would  be  dangerous,  at  this  time  of  day,  to  make 
the  validity  of  the  hypothec  depend  on  the  determination  of  al- 
legations as  to  the  mode  in  which  the  custody  of  the  titles  waa 
originally  acquired.  The  petitioner  seems  to  maintain,  that 
the  hypothec  cannot  be  sustained  unless  the  titles  were  lodged 
with  the  agent  in  the  very  process  for  the  expenses  of  which 
the  hypothec  is  claimed.  I  cannot  think  so.  If  a  party,  when 
not  actually  bankrupt,  goes  to  his  agent  confidentially,  and 
raises  a  fund  of  credit  by  depoaitiDg  his  title-deeds,  I  cannot 
see  how  the  agent,  who  incurs  expenses  in  his  behalf,  relying 
upon  the  security  of  these  titles,  is  to  be  looked  upon  as  in  aa 
unfavourable  situation.  In  the  present  case,  I  think  the  depo- 
sitation is  clearly  made  out,  and  that  it  is  therefore  just  one  of 
the  cases  where  the  principle  is  settled,  and  we  cannot  now 
venture  to  interfere. 

Lord  Gillies I  agree,  though  I  differed  with  the  majority 

as  to  some  of  the  cases  decided.  I  believe  none  of  them  have 
been  appealed ;  but  the  question  which  they  raised  is  certainly 
of  the  greatest  moment,  and  I  have  still  great  doubts  of  its  hav- 
ing been  rightly  settled. 

Lord  Mackenzie If  I  really  thought  that  sufficient  diligence 

had  been  done  within  three  years  of  the  ancestor's  death,  I 
should  not  be  able  to  hold  that  any  thing  done  by  th6  heir  could 
cut  the  creditor  out  of  the  preference  which  he  had  thus  esta- 
blished. I  admit,  however,  that  inhibition  is  not  sufficient  dili- 
gence in  the  sense  of  the  Statute.  Then,  as  to  the  effect 
of  inhibition  in  a  competition  between  the  inhibitor  and  a 
writer,  with  the  title-deeds  obtained  after  inhibition,  and  for 
debts  not  relating  to  land,  but  for  past  and  future  writer  ac- 
counts, though  I  agrae  with  your  Lordships  that  we  cannot 
overturn  the  previous  decisions,  none  of  which,  as  far  as  I  know, 
have  yet  been  reversed,  I  must  confess  that  I  concur  most 
reluctantly,  and  solely  and  simply  because  I  think  it  necessary 
stare  decisis — I  do  not  say  deeiso  ;  for  I  think  a  single  decision 
should  not  have  prevented  us  from  reconsidering  tlus  question. 
What  the  principle  of  the  dedsions  is,  I  don't  profess  to  under- 
stand. Certainly,  I  could  not  agree  to  extend  it  farther.  Now, 
the  question  here  raised  is,  whether  this  right  of  hypothec  is  to 
be  preferred  to  inhibition,  and  not  merely  to  heritable  bonds  ? 
and  I  certainly  hesitate  to  decide  in  the  affirmative,  as  I  think 
it  would  extend  the  right  farther  than  the  decisions  have  yet 
carried  it.  One  ground  for  holding  that  the  hypothec  prevails  over 
the  heritable  bond,  may  be,  that  the  heritable  creditor,  by  allow- 
ing the  titles  to  remdn  with  the  debtor,  is  in  some  degree 
answerable  for  the  consequences.  He  should  have  insisted  to 
have  them  placed  either  in  his  own  hands  or  those  of  a  joint 
custodier,  and  so  put  it  out  of  the  debtor's  power  to  hypothecate 
them  with  a  writer.  But  this  observation  does  not  apply  to 
the  case  of  inhibition.  An  inhibitor  can  do  no  more  than  in- 
hibit. He  cannot  prevent  the  depositation.  But  then  it  may 
be  said^  (hat  a  prohibition  to  contract  heritable  debt  does  not 
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imply  a  probiUtioii  Interpelling  the  writer  from  reeeiring  the 
tsUes.  I  rather  think  the  inhibition  does  imply  this ;  for  it 
expressly  prohibits  the  proprietor,  as  against  all  the  world,  from 
doing  any  thing  that  may  lead  to  the  eviction  or  diminution  of 
the  estate.  But  if  the  delivery  of  the  titles  is  to  have  this  efifeet, 
it  is  just  a  breach  of  the  inhibition.  But  it  is  said  the  titles  are 
only  moveable,  I  don't  see  how  this  can  be  said,  seeing  that 
the  effect  of  pledging  them,  if  it  be  to  a  writer,  is  to  give  him 
a  title  to  affect  the  land.  Such  a  pledge  given  voluntarily  after 
inhibition,  is  certainly  something  very  like  a  breach  of  it.  But 
it  b  said  that  the  titles  give  to  the  agent  with  whom  they 
are  pledged,  a  right  preferable  to  that  even  of  singular  succes- 
sors ;  because,  being  moveable,  they  must  be  transferred  by  de* 
livery;  and  not  being  delivered,  their  remaining  in  the  original 
proprietor's  hands  is  just  the  ease  of  a  conveyance  of  moveables 
reUmtm  poue9Mum€*  I  cannot  enter  into  this  view ;  for  I  look 
upon  the  titles  as  just  a  piece  of  the  estate.  Then  it  is  said 
that  the  beneficiaries  under  the  ancestor's  settlement  are  cre- 
ditorSy  aad  mast  come  in  with  the  petitioner  port  pastu.  1 
have  some  doubt  as  to  that  The  right  given  to  them  was 
merely  gratuitous;  and  I  doubt  much  if  these  legatees  are  en- 
titled, in  virtue  of  the  right  so  conferred,  to  come  in  pari  passu 
with  onerous  creditors.  Legacies  are  alwavs  understood  to  be 
given  under  an  implied  condition  that  the  debts  are  in  the  first 
instance  paid. 

Lord  PkUartom. — I  agree  in  opinion  with  the  minority.  The 
only  point  before  us  is  the  soundness  of  the  judgment  pronounced 
by  the  tnutee  in  the  competition.  I  have  given  the  point  all 
the  attention  in  my  power,  and  I  cannot  see  any  sufficient 
groand  to  alter  the  trustee's  judgment.  The  first  competition 
is  between  the  petitioner  and  Mr  Thomson  Paul, — the  latter 
holding  a  lien  over  the  title-deeds,  and  the  former  being  in  right 
of  a  debt  due  by  the  father  of  the  bankrupt.  The  petitioner's 
right  was  secured  by  inhibition  in  1825,  and  Mr  Paul's  debt 
was  not  constituted  by  decree  till  1833.  The  question  which 
thus  arises  relates  to  the  general  effect  of  an  inhibition  in  com- 
petitiofi  with  an  agent's  lien — the  one  party  holding  that  it  is 
preferable,  and  the  other  that  it  is  not.  If  the  question  were 
open,  I  think  it  would  be  difficult  to  hold  the  lien  as  entitled  to 
prevail  over  the  inhibition.  It  would  rather  seem  that  the  in- 
hibition should  preclude  the  party  inhibited  from  delivery  of  his 
titles^  so  as  to  sulject  them  to  lien.  But  the  present  point  is  not 
open,  for  it  has  been  repeatedly  ruled  in  decided  cases ;  for  I  cannot 
see  any  differenee,  in  point  of  princi|de,  between  those  cases  and 
the  present.  Inhibition  does  not  extend  to  moveables,  and 
consequently  not  to  oljeets  which  are  capable  of  being  given  in 
pledge.  In  order,  then,  to  let  in  the  plea  of  Mr  Menzies,  it 
would  be  necessary  to  make  out,  that  titles  which  have  been 
pledged  nay  be  reclaimed,  on  the  ground  that  they  are  not 
heritable  but  moveable.  Now,  a  great  deal  might  be  said  in 
defence  of  this  position,  but  it  has  been  overruled  again  and 
again,  ia  the  cases  referred  to ;  for  in  them  it  was  expressly 
argued,  chat  the  titles  formed  part  of  the  heritable  estate,  and 
conld  not  be  separated  firom  it,  so  that  the  party  who  had  com- 
pleted a  right  to  the  estate,  had  of  course  completed  a  right  to 
the  titles,  and  was  entitled  to  redaim  them  wherever  they  were, 
whether  pledged  or  not.  That  argument  was  overruled,  on 
the  ground  that  they  were  to  be  regarded  as  moveable  in  a  cer- 
tain sense,  and  were  capable  of  being  pledged  to  the  limited 
csteoi  of  forming  a  valid  security  to  an  agent  for  his  accounts. 
If,  therefore,  it  has  been  held  that,  in  a  competition  with  credi- 
tors who  have  done  complete  diligence,  a  writer's  lien  is  prefer- 
able, the  principle  applies  still  more  strongly  when  the  competition 
is  limitea  to  the  more  imperfect  diligence  of  inhibition.  The 
seeomd  point  raised  relates  to  the  effect  of  inhibition,  considered 
as  a  diligence  used  within  three  years,  under  the  Act  1661. 
Now  I  think  it  is  impossible  to  doubt,  that  if  inhibition  were 
to  take  effect  like  adjudication,  and  were  used  within  the 
statutory  period,  an  heir  would  not  be  entitled  to  compete  with 
it.  The  object  of  the  Statute  was  to  separate  the  property  of  the 
aaeeetor  from  that  of  the  heir,  and  keep  them  separate  for  three 
yaart,  daring  which  period,  if  complete  diligence  be  used,  the 
ancestor's  creditors  must  take  in  preference  to  those  of  the  heir. 
The  true  meaaing  then  is,  that  during  that  period  there  can- 
not be  aay  competition  between  the  creditor  of  the  ancestor  and 
the  bcdr— the  foroMr  beiDg  always  preferable.   Bot  then  the  other 


question  arises,  what  is  to  be  considered  complete  diligence  in 
the  sense  of  the  Statute  ?  Is  inhibition  entitled  to  be  so  con- 
sidered ?  I  cannot  think  so ;  and  I  am  supported  in  this  opinion 
by  great  authority,  viz.,  by  Lord  Stair,  who  expressly  says,  that 
by  diligence,  in  the  sense  of  the  Statute,  must  be  meant  '*  com- 
plete diligence  by  apprising  or  adjudication  whereupon  infeft- 
ment  or  charge  hath  followed."    The  words  of  the  Statute  are, 
**  providing  the  defunct's  creditors  do  diligence  against  the  ap- 
parent heir,  and  the  real  estate  belonging  to  the  deftinct."   Now, 
it  is  impossible  to  hold  that  inhibition  is  a  diligence  ag^nst  the 
real  estate  of  the  defunct.     It  is  merely  a  personal  prohibitioii 
against  the  party  inhibited,  and  is  in  no  sense  a  diligence  against 
a  defunct's  estate.     In  one  sense  it  may  be  said  to  be  real,  as  it 
prevents  the  subsequent  alienation  of  a  real  estate ;  but  in  an- 
other sense,  it  is  merely  personal,  as  it  falls  by  death.     Inhibi- 
tion, therefore,  is  not  a  real  dilig^nee,  according  either  to  the 
letter  or  the  spirit  of  the  Statute,  or  to  the  opinion  of  Lord 
Stair.     As  to  the  lien  itself,  I  see  no  good  ground  for  objecting 
to  it;  for  I  cannot  see  how  the  lien  is  to  be  confined  to  any  par- 
ticular account  of  business.     It  must  be  held  to  be  a  general 
lien.     It  is  unnecessarv  to  enter  into  another  oljection  which 
has  been  taken,  vis.,  that  the  trustee  might  have  sold  the  pro- 
perty without  getting  possession  of  the  titles.     It  cones  too 
late;  and  though  the  trustee  has  reserved  the  question  as  to  the 
legality  of  the  lien,  the  petitioner  is  evidently  endeavouring  to 
give  that  reservation  a  meaning  which  it  cannot  bear.    I  am  there- 
fore inclined  to  think  the  trustee  is  right  on  both  points.  As  to  the 
question  with  regard  to  the  character  of  the  beneficiaries  under  the 
ancestor's  settlement,  I  think  they  are  not  creditors,  but  gratui- 
tous grantees.     Still,  quoad  the  parties  competing  with  them 
here,  they  are  to  be  regarded  as  creditors.     No  separation  of 
the  estates  of  the  ancestor  and  heir  having  taken  place  under 
the  Act  1661,  the  whole  has  been  massed  together,  and  all  the 
parties  now  claiming  must  claim  as  creditors  of  the  heir.     Bot 
I  cannot  see  how  it  can  be  denied  that  those  claiming  onder  the 
ancestor's  settlement  are  creditors  of  the  heir.     The  origin  of 
the  debt  was  no  doubt  gratuitous  on  the  part  of  the  ancestor ; 
and  if  the  two  estates  had  been  separated,  and  a  competition  had 
arisen  between  these  gratuitous  grantees  and  the  ancestor's  pro- 
per creditors,  the  objection  that  they  were  not  creditors  must 
have  been  sustained.     The  nature  of  the  present  competition  h 
very  different ;  and  the  drcamstanoe  of  the  right  being  gratuitous 
or  onerous  does  not  oome  into  play.     The  property  came  into 
the  hands  of  the  son  under  the  condition  that  he  was  to  pay  the 
legacies,  and  that  condition,  from  the  moment  he  intromitted 
with  the  property,  constituted  an  obligatioa  against  him,  and 
BMde  him  the  debtor  of  the  legatees.     Suppose  a  person  has 
received  money  or  effects  to  pay  to  another  party,  what  is  it 
to  him,  whether  the  party  to  whom  he  has  to  pay,  is  receiving 
a  present  or  the  discharge  of  an  onerous  obligation  ?  Quoad 
them  he  is  a  debtor,  because  the  money  which  has  been  lodged 
with  him  is  truly  theirs.     Here  the  heir,  by  intromitting  with 
the  father's  estate,  has  become  bound  by  the  condition,  of  paying 
the  legacies  to  the  persons  named  in  the  settlement.   These  par- 
ties must  therefore  be  treated  as  creditors ;  and  it  is  quite  ob- 
vious that  the  inhibition  cannot  affect  their  right,  which  was  not 
used  for  some  years  after  their  right  was  competently  esta- 
blished. 

The  Court  dismissed  the  petition  and  complaint 

Petitioner's  Authorities.^.Orme  v,  Barclay,  18th  November 
1778 ;  Diet  6521.  Bell's  Com.,  Vol.  L  p.  730,  725,  726 ; 
VoL  II.  p.  153.  Cannan  o.  Greig,  16th  November  1794 ;  F. 
C.  M'Kenaie's  Representatives  v.  Liddel,  2dth  February 
1741 :  Kilk.  8.  Erakine,  B.  II.  t.  II,  §  11,  7  and  9.  Bell, 
IL  p.  146,  and  p.  24.  Stevenson  v.  Blakelock,  1  Maule  and 
Selwyn,  535.  Callman  o.  Bell,  28th  November  1793.  Bell's 
Principles,  p.  721,  §  1986.  Creditors  of  Cult,  Mor.  974. 
Wallace,  10th  May  1821.  Bruce,  13th  December  1826. 
Erskine,  B.  IIL  t.  8,  §  99.  Bell,  Vol.  I.  p.  639.  Strahan  v. 
Creditors  of  Strahan,  2d  July  1754,  Kilk. ;  5  Brown's  Sup., 
p.  274.     Sir  M.  Bruce  v.  Mrs  Bruce,  9th  June  1831. 

Respondent's  Authorities. — Campbell  v.  Smith,  1st  February 
1817.  Campbell  v.  Clason,  15th  November  1822.  Case  of  Ca- 
meron, 25th  June  181^  Bell,  h  730.  Bell's  Principles,  p.  701. 

Lord  Ordinary,  Manay.— .ilct.  Robertson,  Patenon;  John 
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Young,  S.  8. C,  Agent Alt,  Rotherfurd»  Moir ;  Thomson  Paul, 

W,Q,,Aff€tU B.  Clerk — |  H.B.J 

I5ih  December  IS4\, 
First  Division. — (H.  B.) 

No.  59« — Sib  James  Bosweix,  Nominal  Raiser  and 
Defender^  r.  Montgomerie  and  Othebs,  Claim" 
ants  and  Pursuers. 

Expenses-^Process — A  party  who  ultimately  obtained  a  verdict 
in  his  favour,  found  liable  in  the  expenses  of  a  litigation,  in 
which  he  endeavoured,  but  unsuccessfully,  to  show  that  the 
cause  was  unfit  for  trial  by  jury. 

This  case  had  been  tried  by  a  jury,  and  a  verdict  re- 
turned for  the  defender,  who  now  moved  the  Court  for 
expenses  generally.  The  motion  was  opposed  by  the 
pursuer,  who  maintained,  that  instead  of  being  liable 
in  the  whole  expenses  to  the  defender,  there  were  cer- 
tain branches  of  the  litigation  for  which  the  defender 
was  liable  in  expenses  to  him.  These  branches  were, 
Istf  the  expenses  incurred  in  trying  the  question  whe- 
ther the  cftuse  was  to  be  tried  by  a  jury  or  by  the  Court, 
on  evidence  taken  by  commission.  At  first  the  Lord 
Ordinary  had  ordered  the  cause  to  the  jury  roll,  but  the 
defender  reclaimed,  and  the  Court  ordered  the  cause  to 
be  retransmitted.  The  pursuer  then  appealed  to  the 
House  of  Lords,  who  reversed  the  judgment,  and 
ordered  the  cause  to  be  tried  by  a  jury.  The  expenses 
of  this  litigation,  the  pursuer  maintained,  were  clearly 
due  to  him.  2c^  The  pursuer  alleged  that  the  defen- 
der had  caused  a  great  deal  of  unnecessary  expense,  by 
causing  a  multitude  of  witnesses  and  documents  to  be 
produced  in  order  to  prove  debts,  of  the  existence  of 
which  he  ought  to  have  been  perfectly  satisfied,  and 
which  he  afterwards  at  the  trial  admitted,  without  going 
to  proof. 

Lord  President I  am  qaite  prepared  to  give  my  opinion  on 

the  first  branch  of  the  case,  namely,  that  relating  to  the  ex- 
penses incurred  in  the  litigation  respecting  the  mode  of  trial. 
The  original  action  was  a  rouUiplepoinding,  and  in  that  action 
was  raised  the  question  of  vitious  representation,  and  conse- 
quent  liability  for  the  debt.  The  defender  denied  both  the  re- 
presentation and  the  debt,  and  it  became  necessary  for  the  Lord 
Ordinary  to  determine  how  both  points  were  to  be  tried, — whe- 
ther by  a  jury  or  an  ordinary  action,  in  which  the  evidence  should 
be  taken  by  commission.  His  Lordship  pronounced  an  inter- 
locutor, to  the  terms  of  which  it  is  necessary  to  attend.  It  is 
as  follows :  **  Having  heard  parties'  procurators  on  the  motion 
of  the  defender  to  retransmit  the  case  to  the  ordinary  roll,  on 
the  ground  that  it  involves  matters  which  cannot  be  satisfactorily 
investigated  by  a  jury — In  respect  that  the  pursuer  does  not 
confine  himself  to  the  written  evidence  in  process,  but  demands 
a  farther  proof  by  witnesses,  and  that  the  defender  does  not 
maintain  that  the  said  written  evidence  is  such  as  to  exclude 
parole  proof.  Finds  that  farther  investigation  is  necessary,  and 
finds  that  no  sufficient  cause  is  assigned  by  the  defender  for 
departing  from  the  general  rule  for  ascertaining  disputed  ques- 
tions of  fact  by  the  verdict  of  a  jury,  and  therefore  refuses  the 
motion.*'  This  interlocutor  was  reclaimed  against,  and  the  Inner- 
House  altered,  and  remitted  to  the  Lord  Ordinary  to  allow  a 
proof  on  commission.  An  appeal  was  taken  to  the  House  of  Lords, 
who  reversed  the  judgment,  and  found  that  the  points  raised  ought 
to  be  tried  by  a  jury.  Now  I  must  say,  that  if  I  bad  sat  here  when 
the  judgment  wasgiven,and  bad  concurred  in  the  opinion  that  the 
evidence  ought  to  be  taken  by  commission,  yet,  after  the  reversal  of 
the  House  of  Lords,  I  would  have  found  myself  bound  to  hold  that 
a  jury  trial  was  the  proper  mode  of  deciding  the  points,  and  that 
the  party  who  had  opposed  that  mode  could  not  be  entitled  to 
the  expenses  thereby  incurred.  The  other  point,  as  to  the  ex- 
•  peiises  caused  by  the  denial  of  the  constitution  of  the  debt,  rests 
on  diffisrent  grounds. 


Lord  Mackenzie I  am  of  the  same  opinion.     I  was  one  of 

those  who  concurred  In  altering  the  Lord  Ordinary's  interlocutor. 
I  thought  that  the  evidence  was  of  a  kind  more  fit  to  be  taken 
by  a  commission  than  by  a  jury.  In  that  opinion  we  were 
wrong,  for  the  House  of  Lords  reversed  our  judgment,  and  re- 
turned to  that  of  the  Lord  Ordinary.  Accordingly,  the  cause 
went  to  a  jury  in  the  ordinary  way ;  and  I  think  that  the  party 
who  refused  to  go,  ought  to  bear  the  expenses  occasioned  by  the 
refusal.  In  giving  this  opinion,  I  do  not  go  on  the  general 
ground,  that  whenever  a  point  of  form  is  raised,  the  expenses 
ought  always  to  be  borne  by  the  losing  party.  I  know  that 
this  has  been  argued,  but  I  cannot  assent  to  it.  In  ques- 
tions of  jurisdiction,  the  parties  must  fight  whether  they  will  or 
no;  and  the  litigation  is  carried  on,  not  so  much  for  their  indi- 
vidual benefit  as  for  the  benefit  of  the  Courts  whose  powers 
require  to  l>e  determined.  In  such  cases,  I  cannot  see  the  jus- 
tice of  subjecting  the  losing  party  in  expenses.  This,  however, 
is  not  a  case  of  jurisdiction.  The  cause  vras  going  on  in  the 
ordinary  way,  but  the  defender  thought  proper  to  disturb  it.  He 
has  ultroneously  tried  a  point,  and  engaged  in  a  litigation  which 
was  not  necessary,  and  I  think  we  are  doing  no  more  than  act- 
ing in  obedience  to  the  House  of  Lords,  when  we  find  him  liable 
in  the  expenses. 

Lord  Gillies, — I  concur,  though  I  must  say  it  is  not  without 
some  degree  of  reluctance.  One  thing  is  clear.  The  judg- 
ment we  gave  must  be  held  to  be  wrong,  and  that  of  the  House 
of  Lords  to  be  right.  There  is  no  doubt  of  that.  We  must 
put  out  of  view  the  judgment  which  we  formerly  pronounced, 
and  hold  the  matter  to  be  in  the  same  situation  as  if  the  point  had 
never  been  raised  or  disposed  of  till  to-day.  At  the  same  time,  I 
recollect  our  decision  perfectly,  and  may  now  explain  the  ground 
on  which  it  was  given.  A  question  of  accounting  was  involved, 
and  we  thought  a  question  of  that  nature  could  be  better  de- 
cided without  a  jury  than  with  one.  The  late  Lord  President, 
who  bad  great  experience  in  jury  trials,  thought  it  impossible  to 
send  the  question  to  a  jury.  The  House  of  Lords  seem  to  have 
thought,  that  whether  it  involved  an  accounting  or  not,  it  must 
go  to  a  jury.  We  must  hold  they  were  right  in  that  opinion, 
and  I  think  it  follows  as  a  necessary  consequence,  that  the  ex- 
penses caused  by  taking  an  opposite  view,  must  be  borne  by  the 
losing  party. 

Lord  Fullerton I  am  of  the  same  opinion.     Where  a  party 

chooses  to  raise  a  point  totally  apart  from  the  main  question, 
and  for  that  purpose  occasions  an  expensive  litigation,  he  roust 
be  understood  to  do  it  subject  to  the  penalty  of  being  found 
liable  in  expenses  if  he  is  wrong.  Now  it  has  been  found  that 
this  litigation  was  unnecessary,  and  the  expenses  incorred  by  it 
is  therefore  just  so  much  dead  loss.  When  the  cause  was  be- 
fore me  in  the  Outer-House,  I  thought  it  ought  to  go  before  a 
jury.  I  would  not  have  thought  so,  had  it  been  an  ordinary 
case  of  accounting,  where  the  only  object  of  going  into  it  was  to 
ascertain  the  balance  which  might  be  due  by  either  party ;  but 
the  object  of  |^e  accounting  was  to  determine  a  matter  of  fact. 
On  that  ground,  I  thought  it  a  proper  case  for  jury  trial.  The 
pursuer,  who  thought  proper  to  litigate  in  support  of  an  op- 
posite view,  is  clearly  liable  in  expenses. 

The  Court  found  the  defender  liable  in  the  expenses 
of  the  litigation,  as  to  the  mode  of  trial. 

Act,  Rutberfurd,  Penney. — Alt,  Robertson,  T.  Mackeniie. 

— fH.B.] 


\6th  December  1841. 
First  Division. — (H.  B.) 

No.  60. — Archtbaud  Thomas  Frederick  Fsaser, 
Pursuer^  v.  The  Right  Honourable  Thomas 
Alexander  Baron  Lovat,  Defender, 

Proof — Witness — A  builder,  proposed  to  be  examined  as  a  va- 
luator,  having  been  informed  by  the  agent  of  the  party  pro^ 
posing  to  examine  him,  of  the  valuations  of  previous  witnesses^ 
his  evidence  was  held  to  be  inadmissible. 

Entail — Statute  10  Geo.  III.  c.  51 — Repairs,  though  made  at 
once,  if  not  more  than  sufficient  for  ordinary  tear  a»d  wear, 
are  not  chargeable  against  the  succeeding  heir  ofentaiL 


1841.] 
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Continuation  of  case,  anie^  Vol.  VIII.  p.  45,  and 
Vol.  XIL  p.  379. 

In  thia  action,  which  related  to  improvements  under 
the  Montgomery  Act  (10  Geo.  III.  c.  51),  the  defen- 
der objected  to  various  of  the  charges  as  not  sanction- 
ed by  it.  A  conjunct  probation  by  commission  having 
been  allowed,  James  Smith,  one  of  the  pursuer's  wit- 
nesses, was  objected  to  on  the  following  grounds : — 
**  That,  having  been  employed  by  the  late  Honourable 
Archibald  Eraser  of  Lovat  to  execute  certain  of  the 
works  in  regard  to  which  it  is  now  proposed  to  examine 
him,  he  (the  witness)  made  some  affidavits  before  a 
magistrate,  which  are  produced  in  process,  in  relation 
to  certain  facts  connected  with  the  business,  and  since 
the  former  proof  in  this  case,  these  affidavits  have  irre- 
gularly and  improperly  been  exhibited  to  the  witness 
along  with  the  documents  to  which  they  are  attached, 
and  he  has  been  informed  by  the  pursuer's  agent  of  the 
statements  made  by  witnesses  previously  examined  in 
this  case." 

It  was  answered — <<  That  the  affidavits  formerly  made 
by  the  proposed  witness,  were  with  the  view  of  being 
recorded  in  terms  of  the  Act  of  Parliament  allowing 
the  representatives  of  heirs  of  entail  to  claim  from  their 
successors  the  moneys  expended  by  them  in  improve- 
ments, and  which  having  been  made  at  a  time  when 
the  present  parties  were  not  in  the  field,  it  is  now  com- 
petent to  adduce  the  witness  in  the  present  proof,  more 
particularly  seeing  that  the  proof  formerly  led  by  the 
defender,  was  led  for  the  purpose  of  disproving  the 
sums  expended  for  improvements.  Further,  the  exa- 
mination  of  the  witness  is  still  more  competent,  from 
the  Court  having,  while  the  affidavits  were  in  process, 
allowed  a  genersd  proof  to  the  pursuer  in  support  of 
the  claim  for  improvements.  In  regard  to  the  objec- 
tion, that  the  affidavits  and  accounts  were  exhibited  to 
the  witness,  it  is  denied  that  the  affidavits  were  so  ex- 
hibited, although  it  is  admitted  that  the  witness  was 
precognosced  from  the  accounts  to  which  they  bear 
reference,  and  it  is  farther  denied  that  the  witness  has 
been  told  of  the  evidence  of  other  witnesses.  Upon 
the  whole,  it  is  submitted  that  it  is  quite  competent  to 
examine  the  witness  in  support  of  the  accounts  in  ge- 
neral, and  that  the  objection  sliould  be  repelled." 

Repiied — *<  The  first  objection  is  not  so  much  that 
the  witness  formerly  made  affidavits,  but  that  having 
made  affidavits,  these  were  recently  shown  to  him, 
whereby  his  evidence  must  be  hampered.  The  remain- 
ing objection,  that  he  had  been  informed  what  former 
witnesses  had  stated,  the  objector  will  endeavour  to 
prove  by  an  examination  of  the  witness  in  intHalibug^ 
as  well  as  the  allegation  that  the  affidavits  were  shown 
to  him  recently." 

The  commissioner,  before  answer,  allowed  the  de- 
fender a  proof  of  his  averments,  "  that  the  affidavits  in 
question,  with  the  accounts  and  estimates,  were  exhi- 
bited, and  the  statements  of  the  previous  witnesses 
mentioned  to  the  proposed  witness,  accordingly.** 

James  Smith  being  examined  in  initialihus^  deponed, 


«« 


That  certain  sflfidavits  were  &hown  to  bim  by  the  partuer*8 
agenr,  at  least  to  the  betc  of  bit  recollection,  wbich  were  emit- 
ted by  him  shortly  after  be  did  tbe  work  at  Lovat :  That  they 
related  to  the  new  square  of  offices,  and  tbe  east  front  wall, 
and,  as  far  as  he  recollects,  were  appended  to  copies  of  tbe 
estimate  furnished  by  bitii ;  and  be  adds,  if  they  were  shown  to 


biro  at  all,  they  were  so  shown  at  that  time :  That  to  tbe  best 
of  bis  belief,  certain  accounts  were  shown  to  biro,  with  affidavits 
attached  thereto:  That  he  does  not  recollect  the  time  when 
this  occurred,  but  it  is  not  many  months  since :  Interrogated, 
Whether  this  was  when  the  pursuer's  agent  was  precognoscing 
the  witness?  Depones,  That  it  was;  but  that  tbe  pursuer's  agent 
did  not  put  many  questions  at  that  time ;  and  upon  the  deponent 
stating  that  be  did  not  recollect  much  about  tbe  matter,  he  put 
the  said  documents  into  his  bands,  and  showed  him  jbe  signa- 
ture.    Interrogated  for  the  pursuer,  depones.  That  he  has  since 
that  time  been  several  times  examined  by  tbe  pursuer's  agent : 
That,  to  the  best  of  bis  recollection,  he  read  tbe  oaths,  but  be 
is  certain  that  be  saw  the  accounts  and  estimates :  That  be  does 
not  recollect  whether,  when  be  saw  tbe  pursuer's  agent  with 
the  documents,  he  asked  to  see  them  himself,  or  whether  they 
were  offered  to  biro.     In  reference  to  the  second  averment  ad- 
mitted to  proof,  depones,  That  he  has  not  been  very  often  exa- 
mined by  the  pursuer's  agent :  not  much  oftener  than  by  the 
defender's  agent :  That  he  thinks  that  all  his  examinations  by 
tbe  pursuer's  agent  took  place  since  last  September,  but  since 
September,  tbe  defender's  agent  has  not  examined  bim.     Inter- 
rogated, Whether  the  pursuer's  agent  informed  bim  that  Mr 
Thomas  Macfarlane,  Mr  James  Hardie,  Donald  Mackintosh, 
James  Cameron,  and  David  Robertson,  or  any  of  them,  were 
examined  in  reference  to  this  case  ?    Depones,  That  the  pur- 
suer's agent  told  him  that  Mr  Macfarlane,  and  Mr  Cameron, 
slater,  bad  been  examined,  but  be  is  not  certain  as  to  tbe  other 
names.     Interrogated,  Whether  tbe  pursuer's  agent  told  bim 
their  estimates  were  very  low  ?  Depbnes,  That  he  mentioned  to 
biro  some  of  tbe  prices  which  they  made  of  tbe  work,  but  did 
not  say  they  were  very  low :  That  he  did  not  say  be  was  sure 
they  were  wrong :  That  be  does  not  recollect  of  bis  having 
mentioned  any  thing  else;  but  he  recollects  that  the  prices  which 
tbe   pursuer's  agent  mentioned,  as  above,  were  read  from  a 
paper."     '*  Interrogated  by  the  commissioner,  and  requested  to 
state  bow  many  interviews  be  bad  with  tbe  pursuer's  agent 
during  which  reference  was  made  to  tbe  paper  above  alluded 
to  ?  Depones,  That  he  thinks  it  likely  there  were  two  inter- 
views at  wbich  reference  was  made  to  tbe  paper:  That  he 
would  say  that  these  interviews  lasted  about  an  hour  each  time. 
Interrogated,  How  often,  during  the  first  of  these  interviews,  re- 
fer c'nce  was  made  to  the  paper  ?  Depones,  That  generally,  when 
interrogating  the  witness,  on  both  the  above  interviews,  as  to 
the  prices  of  hewing,  quarrying,  and  cartage,  he  made  reference 
to  the  paper,  and  thereafter  told  the  deponent  tbe  prices  ac 
which  tbe  witnesses  previously  examined  had  stated  them :  That 
be  thinks  the  two  occasions  above  alluded  to,  were  before  and 
after  tbe  deponent  bad  been  at  Beaufort.     Interrogated,  Whe- 
ther, after  the  pursuer's  agent  stated  the  prices  at  which  Messrs 
Macfarlane  and  Cameron  bad  stated  the  above  branches  of  work, 
bis  attention  was  called  to  tbe  prices  contained  in  bis  own  ac- 
counts, to  which  his  affidavit  was  annexed  ?  Depones,  That  it 
was;  and  that  he  himself  considered  of  the  two  at  the  time  as  in 
connection :  That  as  far  as  he  remembers,  tbe  deponent  had  his 
own,  his  original  account  in  his  band,  while  the  pursuer's  agent 
bad  tbe  paper  aforesaid  in  bis.     Interrogated  by  the  commis- 
sioner, on  the  suggestion  of  the  pursuer's  agent,  and  required  to 
state,  what  the  object  was  in  the  above  comparison  ?  Depones, 
That  the  object  appeared  to  him  to  be,  to  compare  how  the 
prices  charged  by  him  in  connection  with  the  eastern  wall,  as 
to  which  wall  more  minute  reference  was  made  than  to  other 
parts  of  the  work,  stood  with  those  mentioned  by  Macfarlane 
and  Cameron.     Depones,  That  be  is  not  aware  of  any  other 
object  in  making  tbe  comparison.     And  being  specially  inter- 
rogated, Whether  bis  object  was  not  to  enable  him  now  to 
make  a  fair  estimate?  Depones,  That  that  was  not  his  object, 
as  he  did  not  think  his  original  estimate  was  an  unreasonable 
one." 

The  commissioner  made  avizandum  of  this  initial 
examination  to  the  Lord  Ordinary,  who  sustained  the 
objection  to  the  witness. 

The  whole  cause  having  afterwards  come  before  the 
Court  by  a  reclaiming  note, 

Lord  OUiiet, — 1  hare  tome  difficulty.     If  tbe  examination 
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of  the  witness  were  to  be  confined  entirely  to  the  prices,  I  would 
think  his  evidence  inadmissible ;  bat  it  is  seid  that  he  was  also 
to  be  examined  as  to  the  atility  of  a  wall,  as  to  which  there  vras 
no  tutoring.  On  the  whole,  however,  I  am  inclined  to  think 
the  Lord  Ordinary  did  right  in  sustaining  the  objection.  It  is 
scarcely  possible  to  determine  bow  far  the  whole  evidence  of 
the  witness  may  not  be  affected  by  the  tutoring;  and  I  think  it 
sufieient  to  exclude  him,  that  it  affected  any  part  of  .the  evi- 
dence givon  by  him,  or  expected  from  him.  The  late  Act  of 
Parliament,  with  regard  to  evidence,  has  no  application  here. 

Lord  President  (Hope) I  am  of  the  same  opinion.     The 

witness  has  been  tampered  with,  and  we  cannot  aidmit  his  evi- 
dence. 

Lord  Mackenzie I  concur.     The  tampering  here  may  not 

amount  to  positive  corruption,  but  it  was  certainly  a  preparing 
of  the  witness,  and  would  give  a  great  advantage  to  the  party 
doing  so.  The  agent  supposed,  reasonably  enough,  that  Smith 
would  be  a  favourable  witness,  and  went  to  him  to  put  him  in  a 
situation  to  give  that  favourable  evidence  in  the  most  advan- 
tageous manner.  The  agent  may  have  thought  this  allowable, 
but  I  think  it  was  not.  It  amounted  to  a  concoction  of  testimony 
between  them ;  for  though  it  was  not  intended  that  the  evi. 
denoe  should  be  false,  the  object  unquestionably  was,  that  it 
might  be  made  better  than  it  otherwise  might  have  been. 

Lord  FuUerion, — 1  have  great  doubt  of  the  correctness  of 
the  interlocutor.  The  olqection  is,  that  Smith  was  informed 
of  the  valuation  made  by  other  witnesses.  Now  it  is  to  be 
observed,  that  what  the  witness  was  to  be  called  to  give  evi- 
dence to  was,  not  matter  of  fact,  but  of  opinion.  The  previous 
witnesses  were  examined  as  men  of  skill,  and  it  was  proposed 
to  examine  Smith  in  the  same  way.  Considerable  latitude 
ought  to  be  allowed  in  cases  of  this  kind,  and  I  cannot  see  how 
Information  of  the  opinions  which  others  had  expressed  should 
disqualify  him  for  giving  his  own,  more  especially  as  these  opi- 
nions, being  estimates  of  value,  were  given  by  witnesses  of  the 
opposite  party,  and  would  naturally  tend,  by  being  low,  to  put 
him  on  his  guard  against  making  his  too  high.  The  case  is  much 
the  same  as  that  of  a  witness  who  happens  to  remain  in  Court, 
•nd  is  removed,  but  not  until  he  has  heard  evidence  given  on 
some  insulated  point.  As  to  that  point,  I  should  think  such 
a  witness  disqualified,  but  I  should  not  think  him  disqualified 
mbsolutely. 

The  Court  ntsta^ted  the  objection. 

Among  the  items  of  charge  by  the  pursuer  was  a 
garden-wall  and  cascade.  To  these  the  following  ob- 
jections were  lodged : — '*  The  defender  objects  to  the 
charges  for  alleged  building  and  repairing  the  garden- 
walls  at  Beaufort,  and  works  connected  therewith,  or 
with  the  garden  at  Beaufort,  including  charges  therefor, 
amounting  to  £268.  2.  6.,  contained  in  the  account  for 
1802-3 ;  and  charges  for  a  cascade,  &c.,  amounting  to 
£118.  16.  9-9  contained  in  the  account  for  1804-5,  and 
that  on  the  ground  that  these  were  all  insufficient  and 
temporary :  That  the  said  garden«wall  was  in  a  worse 
condition  at  the  death  of  Sie  late  I^vat  than  it  was 
when  he  succeeded  to  the  estate,  or  before  these  ac- 
counts were  Incurred :  That  when  the  defender  suc- 
ceeded, it  was  in  a  ruinous  state^  having  sundry  large 
breaches  in  it,  much  of  it  off  the  plumb,  so  as  to  require 
to  be  taken  down,  and  that  it  neither  then  was,  nor 
ever  had  been  suitable  to  the  estate,  or  fit  for  the  ac- 
commodation of  the  heir  of  entail :  That  a  cascade,  as 
well  as  other  items  included  in  said  accounts,  was  in- 
complete^ perfectly  useless,  was  not  of  a  nature  to  be 
charged  under  the  Statute  10  George  III.  c.  51,  had 
never  been  sufficiently  executed,  and  was  in  a  state  of 
total  ruin  when  the  defender  succeeded  to  the  estate.*^ 

The  pursuer  answered-^**  The  first  sum  mentioned 
in  this  article  is  inaccurately  stated.  The  true  sum  is 
£268.  2.  6.,  of  which  £36.  5.  3.  has  already  been  dis- 
allowedy  leaving  £231. 17.  3.  to  be  affected  by  the  pre- 


sent objection.  The  second  item  of  £1 18.  16.  %  which 
is  contained  in  the  account  1804-5,  is  already  disal- 
lowed from  want  of  Lovat's  signature  to  the  general 
account  for  that  year.  The  objections  stated  are  irre- 
levant, and  are  denied.  The  pursuer  has  only  to  say 
in  addition,  that  supposing  that  the  garden-walls  were 
(as  the  defender  avers)  in  a  worse  condition  at  tlie 
death  of  Lovat,  when  he  came  into  possession  of  the 
estate,  if  the  repairs  had  not  been  qsade,  the  wall  would 
have  fallen  altogether  long  before  be  succeeded  to  the 
title.  Indeed,  it  appears  from  the  voucher  that  the 
repairs  were  made  to  keep  it  from  £Edling«  The  late 
Lovat  might  have  pulled  down  the  old  wall  and  erected 
new  ones  in  their  stead,  but  this  would  have  been  much 
more  expensive.  Instead  of  which  he  made  repairs, 
which  kept  the  garden  sufficiently  protected,  and  with- 
out which  it  would  have  been  no  garden  at  the  time 
of  his  death.** 

The  Lord  Ordinary  repelled  the  objection. 

The  case  being  again  advised  by  the  Court,  the 
pursuer  pleaded,  that  the  objection,  besides  being  un- 
founded on  the  merits,  was  precluded  by  a  final  inter- 
locutor of  Lord  FuUerton,  in  which  his  Lordship  found 
(vide  antcy  Vol.  VIIL  p.  45),  *'  tliat  the  building  or 
repairing  of  the  garden-wall  was  an  improvement  fall* 
ing  within  the  provisions  of  the  Statute ;"  while  the 
defender  maintained,  that  that  interlocutor  did  nothing 
more  than  find  that  repairs  upon  a  garden-wall  might 
form  a  proper  item  of  charge  under  the  Statute,  with- 
out deciding  in  any  way  whether  the  particular  charge 
for  repairs  here  made  could  be  sustained. 

Lord  Gilliea, — I  think  the  interlocutor  just  goes  this  length, 
vis.,  that  a  garden- wall  is  to  be  held  to  be  induded  under  the 
term  oflices,  as  used  in  the  Statute.  If  it  is  in  the  same  situa- 
tion as  ofBeeSy  it  does  not  surely  follow  that  all  the  money  ex* 
pended  in  repairing  it  must  form  a  good  item  of  charge.  As 
being  within  the  scope  and  meaning  of  the  Act,  the  actual 
expenditure  on  the  garden-wall  may  be  found  a  good  item ; 
but  this  depends  entirely  upon  the  nature  of  the  expenditure, 
as  established  by  proof.  Now  I  am  clear  that  repairs  rendered 
necesMry  by  ordinary  tear  and  wear  are  not  chargeable  under 
this  Statute.  Every  man — every  tenant  in  the  country  is  bound 
to  bear  the  expense  of  tear  and  wear,  and  cannot  claim  deduc* 
tion  on  account  of  it ;  and  I  cannot  see  why  the  same  obligation 
does  not  lie  upon  an  heir  of  entaiL  If  he  could  show,  indeed, 
that  the  sum  expended  was  not  only  for  repairing,  but  also  for 
rebuilding  part  of  the  wall  which  had  been  thrown  down  by  a 
flood,  the  point  would  be  in  a  dififerent  situation ;  but  though 
something  of  this  kiod  is  alleged,  I  dun*t  see  it  forms  any  part 
of  the  charge  in  the  accounts.  The  whole  charge,  as  I  under- 
stand it,  is  only  for  ordinary  tear  and  wear,  and  as  such  I  am 
clear  that  it  cannot  be  sustained,  Lovat  was  in  possession  of 
the  estate  for  twenty  years,  and  a  sum  of  £200  for  the  repair  of 
a  wall  of  the  nature  and  extent  described,  does  not  seem  to  use 
at  all  excessive.  I  doubt  much  if  such  a  sum  is  sufficient  to 
meet  ordinary  repairs  during  that  period. 

Lord  President, — I  agree  entirely  in  the  general  principle, 
that  the  repairs  of  ordinary  tear  and  wear  do  not  form  a  good 
item  of  charge  under  the  Statute.  My  only  difficulty  is  as  to 
the  proof  of  the  sum  here  expended  being  for  ordinary  tear  and 
wear.  Had  it  been  expended  from  week  to  week  and  month  to 
month  during  Lovat's  possession,  I  think  it  would  have  been 
very  hard  indeed,  poet  tantum  temporie,  to  charge  it  all  against 
the  succeeding  heir ;  but  it  appears  that  the  whole  was  expend- 
ed in  the  course  of  eighteen  months,  and  regularly  registered  in 
1804  in  the  Sheriff's  register.  This  fiu;t  seems  to  take  thb 
claim  out  of  the  general  rule,  as  laid  down  by  Lord  Gillies,  in 
which  I  entirely  concur ;  but  the  statutory  requisites  having 
been  complied  with,  I  rather  think  the  dmrge  must  be  sustained. 

Lord  AfocAeiuri«.«.The  expenditure  is  said  to  have  beeo  saade 
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in  1803.  but,  then*  Lovat  tacceeded  in  1 792.  Thit  it  b  material 
fact.  He  goes  on  for  a  number  years  doing  nothing,  and  then 
at  length  he  doe*  jnst  what  he  should  have  been  doing  all  along. 
If  it  were  averred  that  the  previous  heir  had  neglected  to  keep 
the  wall  in  proper  repair,  and  that  he,  the  heir  in  possession, 
being  unable  to  get  at  him,  had  been  obliged  to  expend  a  large 
slump  sum,  and  after  expending  it,  had  still  gone  on  keeping  the 
wall  in  due  repair,  I  would  have  been  inclined  to  sustain  such 
a  claim ;  but  I  am  not  satisBed  that  this  is  the  fact.  If  the 
only  effect  of  his  own  just  repair  was  to  save  him  the  expense 
of  repairing  from  time  to  time,  it  cannot  form  a  good  item  of 
charge  under  the  Statute. 

Lord  FuUerton In  the  first  place,  I  think  it  plain  that  my 

interlocutor  only  went  to  find,  that  the  expenditure  on  the  garden* 
wall  was  within  the  scope  of  the  Statute ;  and  that  the  parties 
put  this  meaning  upon  it,  is  evident  from  the  faet  that  they 
afterwards  went  to  proof  upon  this  very  expenditure.  The  ob- 
jection now  taken  is,  that  the  expenditure  was  not  of  the  kind  con- 
templated by  the  Statute,  inasmuch  as  it  was  only  equivalent  to 
expenditure  for  ordinary  tear  and  wear.  I  think  there  is  pretty 
good  evidence  of  this  being  the  fact ;  and  if  so,  I  have  no  doubt  that 
the  claim  cannot  be  sustained.  Had  the  repair  been  made  in 
consequence  of  an  accident,  the  case  would  have  been  different, 
but  the  charges  in  the  account  prove  that  this  was  not  the  case. 
The  sum  expended  is  not  more  than  would  have  been  neces- 
sary for  ordinary  repairs,  and  ought  therefore,  in  my  opinion, 
to  be  looked  upon  as  merely  substituted  for  it.  The  fact  of  the 
expenditure  being  made  at  once,  and  not  successively  at  short 
intervals,  appears  to  me  to  be  of  no  consequence. 

Lord  Mackenzie. — I  agree  with  the  majority,  that  the  repairs 
given  must  be  held  to  have  been  of  a  temporary  nature,  for  it 
appears  to  be  admitted  that  the  wall  was  left  by  Lovat  in  no 
lietter  condition  than  it  was  when  he  succeeded  to  the  estate. 
He  laid  oat  the  sum  at  once,  but  that  was  only  in  lieu  of  doing 
it  from  year  to  year.  His  possession  was  of  considerable  dura- 
tion, and  in  the  coarse  of  it  various  repairs  of  a  temporary 
nature,  barling  for  instance,  must  have  required  to  be  more  than 
once  repeated.  Could  it  be  maintained  that  each  of  these  could 
be  charged  under  this  Act  ?  I  suspect  we  must  hold  that  the 
repairs  here  charged  were  of  a  temporary  nature,  and  as  such 
must  be  disallowed.  At  the  same  time,  I  must  say  I  have 
always  thought  this  Statute  to  be  of  a  very  impracticable 
nature,  but  we  must  endeavour  to  make  the  best  of  it. 

The  Court  found  that  the  charges  for  the  garden- 
wall  must  be  disallowed. 

Act.  H.  Robertson ;  Gibson- Craigs,  Dalziel  and  Brodie, 
W.S.,  Agents — Alt.  Anderson ;  ^neas  Macbean,  W.S.,  Agent. 
— B.  C/«tA.— fH.B.] 


\^ih  December  1841. 

Second  Division (J.  W.) 

No.  61. — Mrs  Janet  Pollok  or  Teivnant  and  Hus- 
band, Advocators^  «.  Db  William  Pollok,  Re* 
spotidentm 

Service — Brieve,  Advocation  of— Process — Record — Review 
—  Qutttum  OM  to  the  proper  mode  of  investigating  and  dia- 
poting  of  objeeiions  stated  to  the  service  of  a  tutor^at'law,  in 
an  advocation  of  a  brieve  of  idiotry  ;  and  it  being  doubted  vAe- 
ther  the  interlocvtors  of  the  Lord  Ordinary  in  a  service  be 
reviewable — Advised  to  report  each  step  to  the  Inner^JBouse, 

Continuation  of  case,  No.  12,  ante,  p.  20.  The  Lord 
Ordinary  reported  this  case  upon  two  points:  Ist, 
Whether,  having  been  substituted  in  place  of  the  Macer 
Court,  it  was  incumbent  upon  him  to  conduct  the  set* 
▼ice  in  the  same  manner  as  was  observed  in  that  Court, 
or  whether  he  should  proceed  as  in  ordinary  processes 
of  advocation,  and  make  up  a  record,  and  leave  his 
interlocutors  subject  to  review  ?  2d^  In  what  manner 
he  should  deal  with  the  objections  which  had  been 
lodged  to  the  service  of  the  tutor-at-law  ?  They  came 
witb  great  we^ht,  oonstdering  the  parties  by  whom 


they  are  urged, — the  wife,  the  daughter,  and  the  sister 
of  the  party  sought  to  be  cognosced.  The  objecticms 
are  relevant  if  proved,  but  some  proof  is  necessary ; 
and  the  point  for  the  Court  to  advise  upon,  is,  in  what 
form  the  investigation  should  proceed? 

Maitlandf  for  the  cuivoccUors, — We  are  here  on  a 
question  of  competency,  and  we  must  assume  the  ob- 
jections to  be  relevant  and  well  founded.  The  point 
is,  in  what  form  are  we  to  get  at  them  ?  Under  the 
former  practice,  such  objections  were  disposed  of  as 
preliminary  :  Colquhoun,  22d  February  1628 ;  M.  6276. 
Moncrieff,  23d  February  1710;  M.  6286.  Shepherd, 
5th  July  1836. 

Robertson. — The  question  now  will  turn  upon  the 
point,  whether,  if  competent,  the  Court  will  stop  the 
service  on  any  or  all  of  the  objections  ?  We  will  in- 
sist that  they  be  verified  instanter. 

Lord  Justice'  Clerk. — There  are  a  great  variety  of  objections ; 
and  after  being  considered  by  the  Lord  Ordinary,  he  may  either 
order  a  condesoendence,  or  proceed  in  any  other  way  he  thinks 
best. 

Lord  Monereiff. — He  may  order  a  condescendence  as  an  in- 
formation. 

Lord  Medwyn. — The  Lord  Ordinary  is  not  bound  to  proceed 
in  brieves  according  to  the  Jadicatiire  Act.  The  assessors  of 
the  Macer  Court,  when  any  difficulty  occurred,  were  in  use  to 
order  memorials,  which  were  disposed  of  by  making  avisandum 
with  them  to  the  Court. 

Lord  Meadowbank  concurred. 

Lord  Cuninghame. — I  will  prooeed  to  prepare  the  ease  as 
may  appear  most  proper,  and  will  report  every  step  to  the 
Court,  lest  there  should  be  a  question  whether  anv  interlocutor 
I  might  pronounce  could  not  be  got  the  better  of  except  by  a 
reduction. 

Lord  Ordinary^  Cuninghame. — Act.  Rutberfurd,  Maitland, 
Moir;  Wotherspoon  and  Mack,  W.S.,  Agents. — Alt.  Solicitor- 
General  (M'Neill),  Robertson;  James  Burness,  S.S.C.,  Agent. 
— F.  C&rA.— fJ-W.l 

I6th  December  1841. 
Second  DrvisioN.^J.  W.) 

No.  62. — Plock  and  Logan,  and  Mandatory,  JPelt- 
tioners,  v.  James  Wallac^^  Respondent, 

Bankrupt — Sequestration — Statute  2  and  3  Vict.  c.  41,  §  5  and 
7 — A  native  of  Scotland,  who  was  a  partner  of  a  foreign  com^ 
pany,  received  a  charge  for  a  company  debt,  and  retired  within 
the  Sanctuary.  After  the  lapse  of  sixty  days,  a  petition  for  se- 
questration  of  his  estates  was  presented  by  his  creditors,  but 
without  his  own  consent — Held  that,  not  having  had  a  dwelling^ 
house  or  place  of  business  in  Scotland  within  a  year  before  the 
date  of  presenting  the  petition,  he  was  not  liable  to  be  sequel 
trated. 

Procesa^Bankrupt — Sequestration— Statute  48  Geo.  IILc  151, 
§  16 — Reponing — The  Lord  Ordinary  on  the  bills  having  re- 
fused  a  petition  for  sequestration,  a  reclaiming  note  was  lodged 
with  the  clerk  in  the  BiU"  Chamber  in  place  of  one  of  the  prhtci^ 
pal  clerks  qf  Session,  which  was  reflued  to  be  written  upon  when 
wwved.  Thereupon  an  application  was  made  to  the  Lord  Or* 
dinary  on  the  biUsfor  leave  to  subsut  the  interlocutor  to  review, 
which,  through  the  foresaid  inadvertency,  had  been  allowed  to 
become  finaU^Held  competent ;  and  that  the  provision  of  the 
Statute  was  equally  to  be  applied  to  interlocutors  in  a  process 
of  sequestration  as  to  any  other. 

Diligence,  Legal — Partnership — Foreign — A  bill  drawn  by  a 
foreign  firm  upon  a  firm  in  London,  consisting  qf  the  sasse 
individuals,  was  dishonoured.  One  of  the  partners  having  been 
found  in  Scotland — Held  that  a  charge  given  him  upon  the 
bill  was  competent ;  and  a  note  of  suspension,  presented  without 
caution  or  consignation,  was  r^fitsed. 

The  respondent  was  a  partner  of  the  firm  of  James 
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Wallace  and  Company,  wholesale  stationers,  general 
merchants  and  bill  brokers,  Kingston,  Jamaica.  He 
formed  a  house  in  London,  on  which  the  remittance- 
bills  of  Wallace  and  Company  were  drawn,  and  this 
department  was  conducted  first  by  Mr  Macdonald,  a 
junior  partner,  in  his  own  name,  but  afterwards  a  firm 
was  adopted  of  Joseph  Brooks  and  Company.  Brooks 
was  not  a  partner,  but  received  £100  a-year  for  the 
use  of  his  name.  Wallace  and  Company  received  in 
Jamaica,  during  the  last  months  of  1840,  about  £50,000 
of  currency,  for  which  bills  were  drawn  upon  Macdonald 
or  Joseph  Brooks  and  Company.  On  the  21st  Novem- 
ber 1 840,  the  respondent  left  Jamaica  without  making 
any  provision  for  the  bills  which  he  had  drawn  on  London, 
and  arrived  in  Scotland  in  the  beginning  of  January  1841. 
The  petitioners  are  holders  of  various  bills  drawn  in 
this  manner,  and  on  the  l6th  February  1841,  they  gave 
the  respondent  a  charge  on  one  for  £600.  The  re- 
spondent was  a  native  of  Scotland,  and  had,  previously 
to  the  charge,  declared  in  a  judicial  examination  under 
a  petition  against  him  as  in  meditatione  fugm^  that  he 
had  no  intention  of  leaving  Scotland  for  any  foreign 
country.   He  presented  a  suspension  of  the  charge,  and 

Pleaded — 1 .  A  partner  of  a  company  is  not  liable, 
in  the  first  instance,  for  the  contents  of  a  bill  drawn 
by  the  company,  supposing  the  bill  to  have  been  duly 
negotiated.  The  company  must  have  been  first  called 
upon  to  pay,  and  have  failed  to  pay,  before  the  part- 
ners can  be  made  liable:  2  Bell's  Com.  p.  619)  5th  ed. 
Bell's  Principles,  §  356,  357.  Thomson  on  Bills,  2d 
ed.  p.  585  and  749*  2.  The  complainer,  in  the  cir- 
cumstances stated,  is  not  amenable  to  the  jurisdiction 
of  the  Courts  of  this  country,  and  cannot  be  appre- 
hended here  on  summary  diligence  for  a  civil  debt, 
without  at  all  events  using  arrestments  against  him  ad 
fundandam  jurisdiclionem,  which  the  chargers  have 
not  done. 

In  answer  it  was  pleaded — 1.  A  bill  in  which  a  com- 
pany is  an  obligant,  constitutes  the  debt  directly  against 
every  partner  of  the  company,  and  is  a  warrant  for 
diligence  against  ei^ry  such  partner  and  his  individual 
estate,  nor  is  the  creditor  in  any  way  bound  first  to 
discuss  the  estate  of  the  company:  2d  July  1812, 
Thomson  v.  Liddle  and  Company;  26th  May  1836, 
Anderson  v.  Currie.  More  especially  is  this  the  case 
where,  as  here,  the  debtor  admits  that  he  was  a  partner 
of  both  of  tlie  companies,  who  are  the  drawers  and  ac- 
ceptors, and  that  both  are  insolvent, — the  estate  of  the 
one  being,  according  to  his  own  statement,  in  the  hands 
of  a  committee  of  creditors,  and  the  estate  of  the  other 
never  having  been  any  thing.  2.  The  complainer  was 
liable  to  diligence  in  Scotland  for  payment  of  the  debt, 
(1.)  in  respect  that,  being  a  Scotchman  ratione  originis^ 
and  having  his  family  and  family  establishment  still  in 
Scotland,  he  had  been  in  Scotland  more  than  forty 
days  before  the  charge  was  given,  and  more  especially 
as  he  declared  that  he  had  no  intention  to  return  to 
Jamaica ;  (2.)  in  respect  that  he  has  found  caution  to 
appear  in  any  action  which  may  be  raised  against  him 
for  payment  of  the  debts  due  to  the  respondents. 

The  Lord  Ordinary  refused  the  note,  in  respect  that 
it  was  presented  without  caution  or  consignation,  and 
that  the  case  seemed  in  other  respects  to  fall  withi|| 
the  rule  of  Thomson,  2d  July  1812.     On  a  reclaiming 


note  which  was  advised  the  19th  of  June  last,  the  Coart 
adhered^ 

Thereafter,  Plock  and  Logan  presented  a  petition 
for  sequestrating  the  estates  of  the  respondent,  on  the 
ground  that  the  said  James  Wallace  has  retired  to  the 
Sanctuary,  and  remained  therein  for  sixty  days,  within 
twelve  months  immediately  preceding  the  date  hereof, 
and  is  liable  to  be  sequestrated,  even  if  he  should  not 
be  notour  bankrupt,  in  terms  of  the  7th  section  of  the 
Statute,  under  and  on  which  the  present  application  is 
made. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  29/A  July  1841.— The  Lord  Ordinary  hsving  beard  the 
counsel  for  the  parties,  In  respect  that  it  is  admitted  chat  the 
debtor  neither  carried  on  business,  nor  had  any  dwelling-bottse 
or  place  of  business  in  Scotland  within  a  year  previous  to  pre- 
senting this  petition,  and  that  he  has  not  been  made  notour 
bankrupt.  Finds  that  the  mere  circumstance  of  bis  having  re- 
tired to  the  Sanctuary,  and  remained  therein  for  upwards  of 
sixty  days,  is  not  sufficient  to  make  him  liable  to  sequestration 
without  his  own  consent,  and  therefore  refuses  the  petition,  and 
decerns ;  but  finds  no  expenses  due. 

"  Note, — The  Lord  Ordinary  thinks  that  the  seventh  sec- 
tion of  the  Statute  has  merely  the  effect  of  putting  retiremene 
to  the  Sanctuary,  as  there  qualified,  equivalent  to  being  made 
notour  bankrupt,  in  reference  to  that  part  of  the  fifth  section 
which  specifies  what  shall  be  requisite  to  subject  a  debtor  to 
sequestration  without  his  own  consent,  but  that  it  cannot  pos- 
sibly be  held  to  ditpense  with  any  of  the  other  requUitet  there 
enumerated.  Retiring  to  the  Sanctuary  is  clearly  a  more  equi- 
vocal  indication  of  insolvency  than  being  made  notour  bank- 
rupt; and  therefore,  if  it  be  held  necessary,  for  the  legal  se- 
questration of  notour  bankrupts,  that  they  must  have  resided 
and  carried  on  business  in  Scotland  within  twelve  months,  it  is 
utterly  inconceivable  that  it  should  have  been  intended  to  ren- 
der debtors,  of  whose  bankruptcy  there  is  no  other  proof  than 
retirement  to  the  Sanctuary,  liable  to  that  process,  although 
they  had  never  carried  on  business,  or  had  a  residence  in  Scotland 
in  their  lives." 

The  petitioners  intended  to  submit  this  interlocutor 
to  review  in  common  form,  and  they  accordingly  pre- 
pared, fee-funded,  boxed,  and  intimated,  a  reclaiming 
note  against  the  same,  but,  from  mistake  or  inadver- 
tency, the  note  was  lodged  with  the  clerk  in  the  Bill- 
Chamber  in  place  of  one  of  the  principal  clerks  of  the 
Second  Division  of  the  Court,  and  the  same  was,  in 
consequence,  refused  to  be  received  or  written  upon 
when  it  came  to  be  moved  in  course  of  the  rolls,  and 
the  reclaiming  days  were  thereby,  through  mistake  or 
iaadvertency,  allowed  to  expire. 

The  petitioners  thereupon  made  an  application  to 
the  Lord  Ordinary  officiating  on  the  bills,  for  leave  to 
submit  the  interlocutor  to  review,  in  terms  of  the  Sta- 
tute 48  Geo.  IIL  c.  151,  §  16.  His  Lordship  granted 
leave  to  reclaim,  and  pronounced  the  following  inter- 
locutor : 

'*  30^A  November  1841. — The  Lord  Ordinary  having  consi- 
dered this  note,  with  the  answers  thereto,  and  heard  parties' 
procurators,  allows  the  petitioners  to  submit  the  interlocutor  of 
29th  July  last,  pronounced  by  Lord  Jeffrey,  as  Lord  Ordinary 
officiating  on  the  bills, — and  the  reclaiming  days  against  which 
have  been  allowed  to  expire  from  mistake  or  inadvertency, — 
to  the  review  of  the  Second  Division  of  the  Court,  in  terms  of 
48  Geo.  in.  cap.  151,  §  16. 

**  Note — It  was  not  disputed  that  this  case  fell  properly  to 
be  treated  as  one  of  inadvertency.  And  that  being  the  case, 
the  Lord  Ordinary  sees  no  reason  for 'holding  that  the  provi- 
sion of  the  Statute  (which  has  already  been  held  applicable  in 
the  more  ordinary  Bill-Chamber  procedure,  Arnott,  25ih  No- 


1841.] 


IN  THE  COURT  OF  SESSION,  ke. 


109 


Tember  1825,  and  4th  Febraary  1826,)  is  not  equally  to  be  ap- 
plied to  interlocators  in  the  process  of  sequestration  under  the 
Bankrupt  Act  as  to  any  other.  The  objection,  that  the  Lord 
Ordinary  in  such  cases  being,  in  vacation,  vested  with  the  full 
powers  of  the  Court,  and  provision  being  made  for  a  direct  ap- 
p«*al  from  bis  judgment,  such  judgment  mu«t  necessarily  be 
final,  and  not  subject  to  review  of  the  Inner- House  at  all,  whs 
overruled,  nnder  the  former  Bankrupt  Act,  hy  Robertson's 
Trustee,  16th  June  1827,  and  Cox,  10th  December  1831 :  and 
there  seems  no  room  for  deciding  otherwise  under  the  existing 
Statute.  Another  objection,  that  the  extraordinary  privilege 
introduced  by  48  Geo.  III.  is  superseded  and  repealed  by  the 
peremptory  limitation  of  the  reclaiming  days  in  the  more  recent 
Judicature  Act,  is  surely  untenable.  Nor,  finally,  can  the  Lord 
Ordinary  discover  that  any  countenance  has  ever  been  given  to 
the  notion,  that  the  statutory  privilege  shall  be  allowed  opera- 
tion only  in  cases  where  there  is  no  right  of  direct  appeal  from 
the  Lord  Ordinary. 

**  Should  the  objector,  however,  be  dissatisfied  with  the  view 
which  the  Lord  Ordinary  has  thus  taken  of  the  case,  it  will  of 
course  be  open  to  biro,  if  so  advised,  to  renew  his  objections  on 
these  heads,  when  the  application  to  be  reponed  comes  to  be 
considered  in  the  Inner-House. — Brock,  8tb  July  1826. 

**  It  only  remains  to  be  noticed,  that,  notwithstanding  the 
words  of  the  Statute,  the  form  of  the  application  would  seem 
sow  to  be  by  reclaiming  oote,  and  not  by  petition. — Bennet, 
19ih  February  1833." 

On  moving  the  reclaiming  note,  the  objection  to  the 
competency  which  had  been  urged  before  Lord  Ivory, 
was  renewed,  but  not  pressed. 

On  the  merits  it  was  pleaded — 
That  by  tbe  fifth  section  of  the  Bankrupt  Act,  the  estates  of 
any  debtor  "  tubjtct  to  the  lawt  of  Scotland,  who  is  or  has  been  a 
merchant,*'  &c.,  may  be  sequestrated  with  the  consent  of  such 
debtor.  Under  the  former  Acts  the  description  was  different, 
and  it  was  held,  that  to  warrant  sequestration,  the  debtor  must 
have  been  in  Scotland,  and  have  carried  on  business  there.  The 
terms  osed  in  the  Act  1793  are — "  if  any  person  in  Scotland, 
being  a  merchant,"  fcc. ;  and  in  the  Act  1814, — "  if  any  person, 
being  a  merchant  or  trader  in  Scotland  ;**  but  the  words  of  the 
present  Act  are, — '  'any  debtor  tuhject  to  the  lawe  of  Scotland  ,* '  may 
be  sequestrated  with  his  consent,  "  or  without  his  consent,  pro- 
vided that  he  be  notour  bankrupt,  and  have  carried  on  business 
in  Scotland  in  any  of  the  said  occupations,  and  have  also,  within 
a  year  before  the  date  of  presenting  the  petition  for  sequestra- 
tion, resided,  or  bad  a  dwelling-house  or  place  of  business  in 
Scotland."  By  the  seventh  section  it  is  enaete<l, — "  that  if  any 
debtor  subject  to  tbe  laws  of  Scotland,  and  falling  within  any 
of  the  said  descriptions,  and  not  within  any  of  the  said  excep- 
tions, shall  retire  to  the  Sanctuary,  and  remain  therein  for  sixty 
days,  either  continuously  or  not,  within  the  space  of  twelve 
months,  the  estate  of  such  debtor,  although  he  be  not  notour 
bankrupt,  may  be  sequestrated  without  his  consent."  Any 
debtor,  therefore,  subject  to  the  laws  of  Scotland,  although  he 
had  neither  a  dwelling-house  nor  place  of  business  in  Scotland, 
Day  be  sequestrated  with  his  own  consent.  2d,  Any  debtor 
subject  to  the  laws  of  Scotland,  and  retiring  within  the  Sanctu- 
ary for  aixty  days,  may  be  sequestrated  without  his  consent, — 
the  aeventfa  section  being  a  substantive  and  independent  en- 
actment, complete  in  itself,  and  not  incorporating  the  fifth  sec- 
tion. 

On  the  other  hand  it  was  pleaded — 
That  the  seventh  section  referred  back  to  tbe  previous  clauses 
for  a  description  of  the  persons  who  might  apply  for,  or  were 
liable  to  sequestration.  Nor  was  it  admitted  that  any  trader, 
though  subject  to  the  laws  of  Scotland,  could  apply  for  seques- 
tration if  he  was  not  carrying  on  business  in  Scotland :  Bell, 
IL  p.  316.  Swing,  6th  February  1802,  F.  C.  Keir,  27th  May 
1802,  F.  C. 

At  advising, 

Lord  Jtutiee'Clerk,-^!  am  satisfied  with  the  interlocutor. 
I  don't  enter  into  tbe  question  raised  under  the  first  part  of  the 
fifth  sectioB,  as  to  whether  debtors  subject  to  the  laws  of  Scot- 


land can  apply  for  sequestration  without  having  had  a  place  of 
business  in  Scotland  within  a  year  before  the  date  of  presenting 
the  petition.  That  is  not  the  present  case,  which  depends  en- 
tirely upon  the  seventh  section,  taken  in  connection  with  the 
fifth  section.  Two  things  seem  to  be  confounded — the  descrip- 
tion of  the  persons  who  may  be  sequestrated,  and  the  acts  which 
render  them  liable  to  be  sequestrated.  The  retiring  to  tbe 
Sanctuary  is  one  of  the  acts  which  render  persons  of  the  proper 
description  liable  to  sequestration ;  but  the  carrying  on  business 
in  Scotland  is  a  part  of  the  general  description. 

Lord  Meadowbanh. — I  am  of  the  same  opinion. 

Lord  Medwyn. — It  would  be  extraordinary  if,  while  a  notour 
bankrupt  could  not  be  sequestrated  without  having  carried  on 
trade  in  Scotland,  a  debtor  who  had  merely  retired  to  the  Sanc- 
tuary could  be  so. 

Lord  Moncreiff. — I  am  of  the  same  opinion.  I  don't  think 
it  necessary  to  go  into  the  question  raised  on  the  first  part  of 
the  fifth  section.  Tbe  seventh  section  appears  to  have  been 
inserted  for  no  other  purpose  than  to  declare  retiring  to  the 
Sanctuary  equivalent  to  notour  bankruptcy. 

The  Court  pronounced  the  following  interlocutor : 

"  The  Lords  having  considered  the  reclaiming  note  for  the 
petitioners,  Plock  and  Logan,  with  the  proceedings,  and  heard 
counsel  thereon,  and  on  the  objection  to  the  competency  of  the 
note.  Repel  that  objection  to  the  competency,  and  adhere  to  the 
interlocutor  of  the  Lord  Ordinary  complained  of,  and  refuse  the 
desire  of  the  note :  Find  the  respondent  entitled  to  tbe  ex- 
penses of  the  discussion  on  the  petition  before  Lord  Jeffrey, 
and  to  the  expenses  of  opposing  the  reclaiming  note, — of  which 
allow  the  account  to  be  given  in  and  taxed  by  the  auditor  in 
common  form." 

Lord    Ordinary,    Zef[Tey Act,  Rutherford,    G.   G.  Bell; 

Dundas  and  Wilson,  and  William  Mason,  S.S.C.,  Agents.-^ 
Alt,  Deas;  Adam  Morrison,  S.S.C.,  Agent — fJ.W.J 


nth  December  1841. 

Second  Division (J.  W.) 

No.  63. — William  Bbakinrigo,  Pursuer^  v.  Robebt 
Drtbrouoh  Menzies,  Defender, 

Process — Arbitration — Judicial  Reference — Review — Landlord 
and  Tenant — In  an  action  of  damagee  at  the  instance  of  a  tenant 
against  his  landlord  for  breach  of  agreement,  certain  issues  were 
adjusted,  but  instead  of  impannelUng  a  jury,  it  was  agreed  to 
refer  the  whole  cause  to  a  referee  mutually  chosen.  On  (he  mo^ 
tion  to  have  the  authority  of  the  Court  interponed  to  his  award, 
it  was  objected  by  the  defender,  Ist,  That  he  had  not  allowed  a 
rehearing  after  issuing  his  notes,  as  required,  or  at  least  thai 
he  had  granted  it  under  such  conditions  as  practically  amounted 
to  a  refusal:  2d,  That  it  would  appear  from  the  proof,  and 
the  notes  issued  by  him,  that  he  had  misunderstood  the  issues  : 
More  particularly,  that  he  had  decided  upon  the  supposed  lia^ 
bility  of  the  defender,  not  merely  for  the  subject  of  the  lease 
being  in  proper  order  or  repair,  but  for  insufficiency  arising 
from  the  original  malconstruction  of  the  subjects—  Held,  That 
the  objections  were  irrelevant ;  that  the  Regulations,  1695,  ap" 
plied  equally  to  an  award  under  a  judicial  reference  as  to  a 
deereet-arbitral ;  and  that  the  notes  issued  by  the  referee  could 
not  be  loohed  into  in  order  to  support  objections  not  relevant 
to  set  aside  the  award. 

This  was  an  action  of  damages  at  the  instatice  of  a 
tenant  against  his  landlord,  for  failure  to  deliver  in 
proper  condition  certain  subjects,  in  terms  of  a  contract 
of  lease  between  them.  The  memorandum  of  agree- 
ment provided,  that  "  tbe  mill,  machinery  and  buildings, 
\irere  to  be  put  in  good  working  order,  and  set  agoing 
at  the  expense  of  tbe  landlord."  Regarding  the  supply 
of  water  tbere  was  an  express  provision,  that 

"  a  cistern  is  to  be  made  to  supply  tbe  engine  with  water,  in  the 
event  of  any  circumstance  occurring  to  prevent  the  supply  as 
$t  present  from  the  docks,  on  the  plan  pointed  out  by  Professor 
Russell,  or  the  water  to  be  drawn  from  the  old  harbour,  or  in 
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tbe  opdon  of  tfae  landlord,  m  he  may  be  advised  for  the  beat  s 
but  on  no  account  is  he  to  be  held  responsible  in  damages  for 
any  loss  of  time  or  detention  that  such  an  alteration  may  require, 
or  be  necessary  for  the  fulfilment  of  the  work,  should  such  an 
unforeseen  circumstance  occur,  unless  said  delay  is  occasioned 
by  the  landlord." 

No  such  change  occurred,  but  the  supply  of  water 
proved  inadequate  for  the  mill,  either  from  the  mal- 
construction  of  the  pipes,  or  from  the  distance  at 
which  the  mills  were  situated  from  the  docks.  It  was 
contended  for  tbe  landlord,  that  as  the  lease  of  the 
subjects  bad  been  taken  as  they  stood,  and  as  nothing 
was  done  by  him  to  interfere  with  the  supply,  he  im- 
plemented the  contract  by  giving  access  to  that  sup- 
ply through  pipes  which  were  quite  sufficient  for  the 
purpose. 

The  following  issues  were  adjusted  in  the  cause : 

"  It  being  admitted  that,  on  tbe  15th  day  of  August  1838, 
the  pursuer  took  in  lease  from  the  defender  certain  houses, 
mills  and  machinery,  the  property  of  the  defender  at  Leitb,  from 
Whitsunday  1839,  for  the  period  and  on  tbe  conditions  stated 
in  the  writing,  No.  23  of  process : 

*'  Whether,  in  violation  of  the  agreement  in  the  said  writing, 
tbe  defender  wrongfully  failed  to  furnish  or  repair  all  or  any 
part  of  the  subjects  of  tbe  said  agreement,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ? 

"  Whether  the  pursuer  expended  the  sum  of  £142.  1.  3.,  or 
any  part  thereof,  contained  in  the  account.  No.  5  of  process,  for 
necessary  repairs ou  the  said  subjects;  and  whether,  under  the 
said  agreement,  the  defender  is  indebted  and  resting-owing  to 
the  pursuer  in  the  said  sum  of  £142.  1.  3.,  or  any  part  thereof, 
with  interest  thereon  ? 

**  Damages  claimed  under  first  issue,  £2000." 

In  place  of  impannelling  a  jury  to  try  the  issues,  the 
parties  agreed,  by  a  joint  minute,  dated  28th  July  1841, 
that  "  the  present  cause  shall  be  referred  to,  and  finally 
decided  by,  Patrick  Robertson,  Esq.,  advocate,  as  sole 
referee  mutually  chosen  by  them ;  it  being  understood 
that  he  shall  proceed  forthwith  to  lead  the  whole  evi- 
dence, and  decide  the  whole  cause,  just  as  if  it  had 
gone  to  trial  before  the  jury/' 

The  authority  of  the  presiding  Judge  having  been 
interponed  accordingly,  and  the  judicial  referee  having 
accepted  of  the  reference,  evidence  was  adduced  before 
him  on  the  part  of  tbe  pursuer  and  defender.  Tbe  re- 
feree personally  visited  and  inspected  the  premises  in 
presence  of  the  parties  and  their  agents,  both  before 
the  proof  commenced  and  after  it  was  closed;  and 
having  heard  counsel  for  the  parties,  he  issued  an  in- 
terlocutor and  note  explanatory  thereof,  on  the  18th 
October  1841,  fiadiog  **  that  the  defender  wrongfully 
failed  to  deliver  over  to  the  pursuer  tbe  sabjeels  Iet» 
in  terms  of  the  agreement,  in  good  working  order  and 
tenantable  condition,  and  therefore  finds  damages  due, 
and  assesses  the  pursuer's  claim  at  the  sum  of  £1500 
Sterling."  The  referee  further  found  the  defender 
liable  in  expenses,  and  remitted  an  account  thereof  to 
the  clerk  to  the  reference  to  be  taxed.  On  the  4th  of 
November  a  note  was  lodged  for  the  defender,  craving 
that  the  remit  to  the  clerk  should  be  recalled,  and  that 
the  account  of  the  pursuer's  expenses  should  be  remit- 
ted to  the  auditor  of  the  Court  of  Session,  which  was 
given  effect  to.  On  the  10th,  an  application  was  made 
by  the  defender  for  a  rehearing  of  the  whole  cause, 
and  on  the  12th,  the  referee  appointed  the  rehearing 
to  proceed  on  "  Monday  evening,  the  1 5th  instant,"  or 
if  more  convenient  for  the  defender,  on  the  evening 


thereafter.  The  defender  lodged  a  note  on  the  13th, 
craving  tiie  referee  to  alter  the  diet  to  Monday  the  22d, 
and  made  no  appearance  on  the  evening  of  the  15th. 
The  referee  then  refused  to  grant  the  additional  delay 
craved,  and  on  the  24th  he  pronounced  his  final  award, 
finding  the  defender  liable  in  the  sum  of  £1500  in  name 
of  damages,  and  in  the  sum  of  £984.  4.  3.  as  the  mo- 
dified amount  of  the  whole  expenses.  A  notice  of 
motion  to  apply  the  award  having  been  served  upon 
the  defender,  he  lodged  a  note  of  objections,  ivhich 
was  afterwards  amended,  and  set  forth  the  following 
reasons : 

1.  Because,  as  will  appear  from  the  proof  and  proceedings  be- 
fore tbe  referee,  and  the  notes  issued  by  him,  the  meaning  of 
the  issues  has  been  misunderstood,  and  tbe  decision  of  the  re- 
feree applies  not  to  tbe  questions  raised  by  tbe  issues,  or  to  the 
matter  really  involved  In  the  action,  but  to  questions  and  mat- 
ters essentially  different ;  the  referee  having  decided  and  awarded 
damages  on  the  supposed  breach  of  an  obligation  on  the  part  of 
the  defender,  which  did  not  form  the  ground  of  action,  and  was 
not  put  in  issue.  More  particularly,  tbe  referee  has  decided  up- 
on the  supposed  liability  of  the  defender,  not  merisly  for  the  sub- 
ject of  the  lease  being  in  proper  order  or  repair,  but  for  insuffi- 
ciency arising  from  the  original  nalconstrnction  of  the  subjects, 
especially  as  regards  the  mode  by  which  the  water  was  supplied. 
2.  Because  the  aurard  does  not  contain  separate  findings  appli- 
cable to  the  separate  issues  which  formed  tbe  subject  of  the 
reference,  though  requiring  distinct  and  separate  consideration 
and  decision,  and,  in  particular,  does  not  contain  any  finding 
from  which  it  can  with  certainty  bv  inferred  that  tbe  second 
issue  has  been  the  subject  of  the  referee's  consideraiion,  or  to 
what  extent  he  has  or  baa  not  held  that  issue  to  be  proved,  nor 
consequently  to  what  extent  be  has  found  damages  to  be  due 
in  respect  of  tbe  wrongous  failure  put  in  the  first  issue,  and 
because  the  issues  are  not  exhausted.  3.  Because  the  defen- 
der required  to  be  reheard,  as  in  a  cause  where  tbe  verdict  had 
been  against  law  and  evidence,  and  subject,  on  that  or  other 
grounds,  to  be  set  aside ;  and  it  was  essential  to  the  justice  of 
the  case,  that  before  finally  reporting  to  the  Court  the  view 
which  tbe  referee  had  formed,  tbe  defender  should  have  been 
allowed  the  rehearing  so  required ;  and  because,  although  a  re- 
bearing  was  nominally  allowed,  it  was  granted  under  such  con- 
ditions as  virtually  and  practically  amounted  to  a  refusal. 
More  particularly  was  the  defender  entitled  to  have  such  re- 
bearing,  as  the  terms  of  the  reference  required  that  the  case 
should  be  decided  by  the  referee  "just  as  if  it  had  gone  to  ttial 
before  the  jury."  4.  Because,  as  will  appear  from  the  pro- 
ceedings before  the  referee,  the  proof  adduced,  and  his  notes, 
the  findings  in  the  award  are  against  evidence,  and  founded  on 
legal  views  which  are  palpably  erroneous.  In  particular,  the 
findings  as  to  damages  are  contrary  to  the  evidence  truly  appli- 
cable to  the  issHes ;  tmd  the  legal  doctrines  to  which  the  re- 
feree has  given  eflSect,  as  to  the  extent  of  the  obligation  incum- 
bent on  the  defender  under  the  agreeosent  of  lease — as  to  the 
legal  effect  of  the  possession  of  the  pursuer  under  the  lease, 
and  payment  of  rent  under  it  without  complaint — as  to  tbe  ex- 
tent aid  eatare  of  the  proof  required  from  the  defender  as  to 
that  matter^nd  bie  cjpatrwsiiQn  of  the  agreement  of  partiea 
as  to  the  supply  of  water  to  the  eaiaMbbeBtat«— are  clearly  er- 
roneous. His  views  as  to  the  absence  of  bhMM  av  tbe  part  of 
the  defender,  and  his  award  of  damages,  are  irreconeiUli^ 
The  authority  of  the  Court  should  not  be  interponed  to  the 
award  without  hearing  the  defender  in  support  of  the  objec- 
tions, especially  seeing  that  be  has  never  had  an  opportunity  of 
being  heaid  in  support  of  them.  5.  Because,  as  the  referee  has 
delivered  bis  final  award,  and  the  reference  is  exhausted,  it 
muit  be  held  to  have  altogether  failed,  if  on  any  or  all  of  the 
grounds  above  stated  the  Court  should  be  of  opinion  that  the 
awa^d  should  not  be  enforced ;  and  the  pursuer,  in  that  view,  is 
not  entitled  to  found  upon  that  award,  or  the  reference  itself,  to 
any  efiVct  or  purpose  whatever. 

In  riuppoh  of  the  ol^ections  it  was  pleaded--^ 
That  there  was  a  distinction  between  a  decrect-arbitral  and  a 
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judicial  reference.  At  oommoa  law,  a  reduction  of  a  decreeU 
arbitral  waa  competent,  on  the  bead  of  iniquity  in  tbe  Judge, 
or  of  enormous  lesion  to  tbe  party:  Ersk.  IV.  3,  35.  Tbis 
remedy  waa  cut  off  by  Regulations  1696,  §  25.  But  if  a  judi- 
cial reference  be  different  from  a  submission,  tbe  Regulations 
do  not  apply.  In  tbe  latest  case,  Mackenzie  v,  Oirvan,  19th 
December  1840,  it  is  admitted  that  tbey  are  not  tbe  same  to 
all  intents  and  purposes.  In  a  judicial  reference,  it  is  not  ne- 
cessary to  bring  a  reduction  of  tbe  award  as  of  a  decreet-arbi- 
tral.  It  is  sufficient  to  state  tbe  objections  to  it  on  the  motion 
to  the  Court  to  interpone  its  authority.  A  judicial  reference 
is  a  depending  process,  and  no  result  or  effect  can  flow  from 
the  award  until  tbe  authority  of  tbe  Court  can  be  inrerponed. 
A  decreet-arbitral,  on  tbe  other  hand,  contains  within  itself 
the  means  of  being  enforced  by  registration.  If,  when  an 
award  comes  before  the  Court,  a  great  miscarriage  can  be 
shown,  is  it  to  be  binding  on  tbe  party  or  the  Court  ?  A  judi- 
cial reference  may  be  made  in  different  circumstances,  and  in 
various  terms.  Here  the  minute  of  reference  was  very  specific. 
The  referee  was  to  become  both  judge  and  jury,  and  was 
bound  to  try  the  cause  as  if  it  had  been  tried  by  a  jury.  In 
jar^  trial,  the  parties  do  not  peril  their  case  upon  the  hazard  of 
a  single  die.  There  is  the  remedy  of  review  in  the  shape  of  a 
motion  for  a  new  trial,  and  a  bill  of  exceptions.  The  referee 
ought,  therefore,  to  have  granted  a  rehearing  to  the  parties,  as 
the  Court  would  have  done.  A  judicial  reference  is  part  of 
the  proceeding  of  this  Court,  which  interpooes  its  authority 
first  and  last.  In  Dickson  o.  Monkland  Canal,  it  was  held, 
that  although  parties  are  bound  by  tbe  reports  of  persons  of 
skill,  yet,  if  unsatbfactory,  the  Court  is  in  the  practice  of  re- 
mitting the  matter  back,  again  and  again.  Tbe  notes  which  we 
tender  in  evidence  will  show  that  the  arbiter  misunderstood 
tbe  issue.  As  to  tbe  supply  of  water,  the  question  was,  has 
the  pursuer  got  water  such  as  the  pipes  could  give  ?  whereas 
the  arbiter  says,  the  pipes  were  inadequate,  and  the  source  re- 
mote. He  gives  damage  for  a  bad  subject,  although  that  was 
the  subject  taken  in  lease.  It  is  said  this  only  amounts  to  a 
misconstruction  of  ibe  terms  of  the  sgreement ;  but  it  is  a  great 
deal  more :  it  is  a  mistaking  of  tbe  issue.  The  referee  puts  a 
different  question  in  issue, — a  question  which  could  not  have 
been  raised  under  tbe  summons.  This  is  the  ^vest  of  all 
miscaniages :  it  is  a  question  of  ultra  viret.  In  objecting  to  the 
motion,  the  defender  is  here  under  all  tbe  privileges  of  a  re- 
duction, and  is  entitled  to  redress  if  he  can  show  that  he  has 
sustained  great  injustice :  if  he  can  show,  from  the  notes  of 
the  referee  himself,  that  he  has  misunderstood  tbe  agreement 
and  tbe  issues, — that  he  has  answered  a  question  different  from 
that  pat  in  tbe  issues,  and  has  awarded  damages  on  a  matter 
not  under  the  summons, — but  which  may  be  in  itself  a  good 
ground  of  danwge  if  properly  laid :  East.  VoL  III.  p.  18. 
Clyne'a  Trustees,  2  Shaw  and  M'Lean,  p.  243. 


The  objections  embrace  two  points, — Isf,  The  right  to  a  re- 
bearing;  and,  2d,  Tbe  relevancy  of  the  grounds  stated  for 
challenging  the  award.  It  is  said  that  a  judicial  reference  is 
totally  distinct  from  a  submission ;  but  by  the  case  of  Macken- 
zie 9.  Girvan  it  was  settled,  that  a  judicial  reference  stands,  in 
regard  to  tbe  grounds  upon  which  it  is  to  be  challenged,  upon 
the  aame  footing  as  a  decreet-arbitral.  If  a  party  be  not  b«scd 
at  all,  or  in  absence  of  the  other  party,  or  if  the  proof  be  ir- 
regularly taken,  these  are  sufficient  ground*  of  challenge,  but 
thejr  are  common  both  to  jndicial  inferences  and  to  submis- 
sions. In  Olenny,  24th  February  1825,  an  award  was  over- 
thrown beeaie  there  was  no  hearing ;  and  the  same  rule  holds 
aa  fi»  dccfvets-arbitral :  Langwell  o.  Sloane,  21st  May  1840. 
Lord  Donmore,  28tb  January  1835.  Speirman,  28th  February 
1828.  The  objection  here  is,  not  that  tbe  referee  has  not 
beard,  but  that  he  has  not  sufficiently  heard  the  parties.  A  re- 
beanog  was  granted,  and  the  defender  declined  availing  himself 
of  it.  There  waa  abundant  time  for  preparation.  Two  coun- 
sel had  been  employed  in  arguing  the  case  before;  and  the 
notes  of  the  referee  were  in  their  bands  twenty-three  days  be- 
fore that  fixed  for  the  rehearing.  .  At  all  events,  tbe  defender 
ought  to  have  appeared  by  his  counsel,  and  shown  cause  for 
deby.     The  objections  first  and  fourth,  contain  no  relevant 


averment  for  setting  aside  the  award.  Read  those  objections, 
and  if  sufficient,  where  is  tbe  award  which  may  not  be  set 
aside  ?  Can  any  line  of  distinction  be  drawn  between  a  great 
and  a  small  miscarriage  ?  Or  is  it  relevant  to  aver  a  miscon- 
struction of  the  agreement  referred,  or  that  the  award  is 
against  evidence,  and  proceeds  on  an  error  in  point  of  law  ? 
This  is  not  the  law  of  Scotland.  If  it  were,  a  judicial  refer- 
ence, instead  of  being  the  end,  would  in  truth  be  tbe  beginnii^g 
of  strife  and  litigation  :  Kirkaldy,  16th  June  1809.  Morrison, 
26th  April  1825 ;  W.  and  8.,  App.  I.  p.  143.  Low  v.  Banks, 
2d  June  1836.  Union  Canal,  3d  December  1836.  Alston, 
1 7th  December  1839.  Colquboun,  I5th  June  1825.  Macken- 
zie  V.  Girvan,  19th  December  1840.  It  is  said  in  the  first  ob- 
jection, that  it  will  appear  from  tbe  notes  and  proceedings,  that 
the  award  goes  upon  what  was  not  in  issue ;  but  there  is  no 
specific  averment  that  the  referee  went  ultra  vire$.  The  issue 
refers  to  tbe  agreement,  and  tbe  construction  of  it  was,  there- 
fore, necessarily  in  issue.  Had  we  gone  before  a  jury,  we 
might  have  argued  on  the  agreement  as  to  tbe  supply  of  water. 
Tbe  Judge  might  have  thought  our  argument  wrong,  but  not 
on  the  ground  that  it  was  outwith  the  issue.  He  might  have 
directed  tbe  jury  that  we  took  an  erroneous  view  of  the  import 
of  tbe  agreement;  and  what  more  does  tbe  referee  do  than 
pronounce  upon  tbe  soundness  of  such  an  argument.  He  majr 
be  right  or  he  may  be  wrong,  but  it  is  an  error  in  judgment 
only ;  and  no  distinction  can  be  taken  between  a  great  error 
and  a  small  one ;  for  where  is  the  line  to  be  drawn  ?  In  Miller, 
4th  February  1836,  there  was  an  objection,  that  tbe  arbiter  bad 
misunderstood  tbe  issue.  As  to  tbe  competency  of  producing 
tbe  referee's  notes,  that  is  settled  by  the  case  of  Mackenzie  o. 
Girvan. 

At  advising, 

Lord  Meadowbank.-^The  question  raised  is  very  important ; 
and  were  tbe  objections  to  this  award  to  be  sustdned,  we  would 
shake  the  whole  law  in  regard  to  judicial  references.  The  par- 
ties having  corae  to  trial,  agree  by  a  special  minute  to  refer  the 
matter  to  Mr  Robertson.  Tbe  terms  of  the  reference  are  im- 
portant,— "  Tbe  parties  agree  that  the  present  cause  shall  be  refer- 
red to,  andfinalhf  decided  by,  the  said  Patrick  Robertson,  Esq." 
After  considering  the  terms  of  tbe  reference  and  the  law  ap- 
plicable to  such  references,  I  can  put  no  other  construction  upon 
it  than  this,  that  the  parties  agreed  to  refer  tbe  whole  cause, 
without  going  through  tbe  machinery  of  jury  trial.  The  refer- 
ence was  entered  into  in  tbe  knowledge  of  tbe  principles  of 
law  applicable  to  such  references.  Tbey  had  before  them  the 
case  of  Mackenzie  v.  Girvan,  by  which  it  was  ruled,  that  if  tbe 
terms  of  tbe  award  be  accurate,  and  tbe  form  regular,  and  if 
tbe  referee  have  determined  every  thing  referred,  and  nothing 
but  what  was  referred,  then  tbe  Regulations  of  1695  must  be 
applied.  Holding  that  such  was  tbe  law  then,  and  is  the  law 
now,  has  any  thing  been  stated  to  induce  us  to  open  up  thia 
award  ?  The  complaint  here  is,  not  that  the  parties  were  not  heard, 
but  that  thev  were  not  reheard ;  and  is  that  sufficient  to  set 
aside  a  decreet-arbitral  ?  I  don*t  say  whether  a  party  in  a  sub- 
mission is  entitled  to  a  rehearing.  In  the  case  of  Speirman  it 
was  found  that  he  was  not ;  but  in  the  presant  cbs9  saAcieat 
opportunity  was  given ; — counsel  were  not  brought  to  state  that 
it  was  for  their  personal  convenience  that  delay  was  asked. 
1  think  the  referee  did  every  thing  he  was  called  on  to  do.  But 
taking  it  in  the  strictest  way,  an  award  could  never  be  set  aside 
on  such  a  ground.  Had  the  referee  gone  beyond  the  reference, 
and  had  there  been  a  distinct  averment  to  that  effect,  and  had 
it  been  made  out,  we  would  have  been  called  on  to  consider  the 
question  in  a  different  manner, — we  would  at  least  have  been 
bound  to  entertain  it.  Tbe  issues,  together  with  the  whole 
cause,  being  referred,  the  point  is,  whether  we  are  not  bound  to 
look  also  to  tbe  agreement  and  summons?  I  can't  say  that  I 
could  have  arrived  at  a  different  opinion  from  the  referee;  but, 
at  best,  it  was  an  error  of  judgment  in  the  interpretation  of  the 
agreement.  That  is  not  a  ground  for  reducing  a  decreet-arbitral ; 
and  the  same  rule  applies  to  a  judicial  reference. 

Lord  Medwyn I  entirely  arree.  A  judicial  reference  par- 
takes so  much  of  the  nature  of  a  submission,  that  nearly  the 
same  rules  apply  ta  both.  The  Court  will  not  blindly  mter- 
pone  its  authority  to  a  reference,  if  cause  can  be  shown  why  it 
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iboald  not.  There  is  a  late  cate  where  locus  pttnitentitE  was 
held  to  apply,  before  the  sanction  of  the  Coart  was  int«rponsd  to 
the  reference.  (Reid  v.  Pirie  Henderson,  26th  June  1841.)  And 
on  the  motion  to  interpone  the  authority  of  the  Court  to  the  award, 
no  reduction  is  necessary  for  the  purpose  of  opening  it  up  or  set- 
ting it  aside.  The  Court  may  remit  to  the  referee  to  hear  par- 
ties, or  to  BuppW  some  deficiency.  But  I  know  of  no  distinc- 
tion between  a  judicial  reference  and  a  submission,  to  warrant 
us  in  refusing  to  interpone  our  authority  to  the  award,  except 
upon  the  grounds  stated  in  the  Regulations  1695.  As  to  the 
rehearing,  it  is  no  doubt  true,  that  if  the  referee  refuses  to  hear 
the  parties,  or  the  one  and  not  the  other,  this  forms  a  good 
ground  for  withholding  our  authority  from  the  award,  but  we 
cannot  say  to  the  referee  how  often  he  shall  hear  the  parties. 
The  claim  to  a  rehearing,  as  a  matter  of  right,  was  repelled  in 
the  case  Speirman.  It  is  said,  that  by  the  terms  of  the  refer- 
ence, the  referee  was  "  to  decide  the  whole  cause,  just  as  if 
it  had  gone  to  trial  before  the  jury;"  but  I  cannot  understand 
that  this  was  meant  to  import  into  the  reference  the  whole 
machinery  of  jury  trial,  reserving  to  the  Court  a  power  of  re- 
view, as  on  a  bill  of  exceptions.  I  dou*t  think  the  Court  would 
have  interponed  its  sanction  to  such  a  reference.  It  is  said  that 
counsel  could  not  attend;  but  there  was  no  communication 
from  the  counsel  to  that  effect ;  and  in  the  absence  of  any  such, 
I  cannot  think  that  the  referea  did  wrong  in  refusing  delay.  In 
regard  to  the  award  being  ultra  vires,  there  is  no  distinct  aver* 
ment  to  that  effect.  It  is  tried  to  restrict  the  reference  to  the 
issues :  but  the  whole  cause  was  referred.  Accordingly,  the  a  ward 
does  not  allude  to  the  issues.  Nothing  sufficient  is  stated  to 
warrant  us  in  alloiniig  the  party  to  look  at  the  notes  of  the  ar- 
biter. If  we  did  BO  in  such  a  case  as  the  present,  a  judidal  re- 
ference, as  stated  by  counsel,  would  be  but  the  beginning  of 
strife. 

Lord  Monereiff. — I  agree  with  all  your  Lordships,  and  I 
don't  think  any  legal  ground  has  been  laid  to  induce  us  to  re- 
fuse to  interpone  our  authority  to  this  award.  I  gave  a  full 
opinion  on  this  subject  in  the  case  of  Mackenzie  v.  Girvan ;  and 
although  that  judgment  is  under  appeal,  I  have  seen  no  ground 
to  alter  that  opinion:  on  the  contrary,  it  has  been  confirmed  by 
the  discussion  in  the  present  case.  By  a  submission  a  contract 
is  entered  into  between  the  parties  to  abide  finally  by  the  de- 
cision of  the  arbiter;  and  since  the  Regulations,  1695,  no  decreet- 
arbitral  can  be  challenged,  except  on  the  ground  of  corruption, 
bribery  or  falsehood.  Being  a  contract  between  the  parties,  it 
shall  not  be  disturbed  except  on  grounds  which  go  to  the  root 
of  the  contract.  In  Sharpe,  3  Dow,  p.  107,  the  essence  of  the 
case  really  consisted  in  a  distinct  averment  of  falsehood,  that 
the  arbiter  had  never  heard  the  parties.  There  may  be  on  the 
face  of  a  decreet-arbitral  such  plain  injustice,  that  it  is  not  a 
fulfilment  of  the  contract.  But  this  is  the  exception — the  rule 
stands  firm,  that  no  error  of  judgment  will  suffice  to  set  aside 
an  arbiter's  decreet.  Nothing  here  is  surmised  that  would 
affect  a  decreet-arbitral;  but  it  is  said  this  is  a  judicial  refer- 
ence, and  the  terms  of  the  reference  are  special.  There  no 
doubt  is  a  difference  in  some  points  between  a  reference  and 
a  submission  ;  but  the  defender  gets  no  benefit  by  them.  The 
reference  is  a  contract,  by  which  the  parties  make  a  bargain  to 
take  the  judgment  of  the  referee  instead  of  that  of  the  Court. 
Clearly  it  is  a  submission  under  the  Regulations,— .undertaken 
solemnly  in  the  face  of  the  Court.  No  doubt  it  is  under  the 
cognizance  of  the  Court ;  but  the  contract  is  complete :  the 
parties  have  transferred  the  jurisdiction  ;  and  all  that  the  Court 
can  do  is  to  see  the  contract  fulfilled.  There  is  no  power  of 
review  either  as  to  law  or  fact.  This  were  to  divest  the  re- 
feree. I  see  no  distinction,  therefore,  between  a  submission 
and  a  judicial  reference.  The  last  is  the  more  solemn  con- 
tract of  the  two.  But  it  is  said  there  are  specialties  in  the  re- 
ference, and  that  the  referee  was  to  come  in  place  of  the  judge 
and  jury,  and,  in  some  way  or  other,  that  the  privilege  of 
moving  for  a  new  trial  after  judgment,  was  reserved.  But  the 
determination  of  the  whole  cause  implies  that  the  referee  was 
not  only  to  be  both  judge  and  jury,  but  that  he  was  to  be 
judge  to  the  end  of  it.  Besides,  the  reference  of  a  rase  stand- 
ing for  trial,  is  surely  the  strongest  of  all  against  a  party  coming 
to  this  Court  for  review.  The  inducement  in  such  a  case  is, 
to  aroid  the  expense  and  risk  of  a  new  trial  and  bill  of  excep- 


tions. Indeed  it  would  be  bad  policy,  after  a  cause  is  prepared 
for  trial,  to  go  into  a  reference  if  the  whole  course  of  jury  trial 
was  to  be  preserved.  In  Anderson,  6th  February  1836,  the 
case  was  set  down  for  trial,  when  a  reference  was  made  to  the 
Sheriff  of  Forfar;  and  after  judgment  was  pronounced,  it  was 
tried  to  challenge  the  award,  among  other  grounds,  that  be 
bad  departed  from  the  terms  of  the  issues.  That  was  a  case 
of  construction  of  the  issues;  and  there  is  no  difference  be- 
tween It  and  the  present.  But  the  defender  vrants  production 
of  the  referee's  notes ;  and  he  says,  I  will  thereby  prove  that 
be  misconstrued  the  agreement,  and  ultimately  decided  erro- 
neously. What  is  this  but  error  of  judgment?  We  can  take 
no  cognizance  of  the  grounds  of  his  judgment,  for  he  is  the  sole 
judge.  I  think  the  defender  has  no  legal  right  to  demand  the 
notes  of  the  arbiter :  Alston,  17th  December  1839.  There  is 
no  averment  of  ultra  vires,  but  a  demand  for  a  review  of  the 
cause  on  the  evidence.  With  regard  to  the  rehearing,  if  the 
arbiter  fairly  heard  the  parties  after  the  proof,  it  was  in  his  dis- 
cretion to  refuse  a  farther  hearing.  But  he  did  allow  it ;  and 
the  opportunity,  though  given,  was  not  embraced.  I  have  no 
idea  that  the  Court  can  look  into  such  particulars. 

Lord  Justice*  Clerk In  explicit  terms,  I  entirely  concur 

with  all  your  Lordships.  The  minute  bears  "  that  the  cause 
shall  be  referred  to,  and  finally  decided  by,  Patrick  Robertson, 
Esq.,  as  sole  referee  mutually  chosen."  This  I  hold  to  be,  in 
substance,  principle  and  effect,  a  submission.  There  are  cer- 
tain advantages  in  a  judicial  reference,  as  the  preserving  dili- 
gence used  upon  the  summons,  &c. ;  but  these  do  not  affect  the 
substance  of  the  contract.  I  must  therefore  regard  an  award 
in  the  same  light  as  a  decreet-arbitral.  With  reference  to  the 
grounds  stated  for  refusing  to  interpone  our  authoi^y,  we  have 
allowed  the  referee's  notes  to  be  produced,  to  show  that  a  party 
was  not  heard ;  because  that  is  a  relevant  objection.  Here  it 
is  not  said  that  the  party  was  not  heard,  but  only  that  he  waa 
not  reheard.  Statute  has  taken  from  this  Court  the  power  to 
rehear  after  judgment  has  been  pronounced ;  and  a  party  before 
a  referee  cannot  be  more  favoured.  The  objection,  founded  on 
the  demand  to  be  reheard,  is  not  relevant  in  point  of  law ;  and 
I  do  not  enter  into  the  propriety  of  refusing  it.  It  is  said  the 
reference  is  in  special  terms ;  but  the  referee  had  in  himself  all 
the  functions  of  judge  and  jury.  It  is  said,  that  after  consider- 
ing and  disposing  of  the  matter  as  judge  and  jury,  he  roust  sit 
as  judge  to  review  his  own  actings.  This  is  altogether  extra- 
vagant. The  whole  object  of  the  reference  is,  to  sink  the  dis- 
tinction between  judge  and  jury,  and  get  a  speedy  disposal  of 
the  cause.  I  never  can  agree  that  the  issues  alone  were  re- 
ferred. The  issues  often  do  not  exhaust  the  cause ;  and  the 
Court  often  dispose  of  a  cause  after  getting  an  answer  to  the 
issue.  As  to  the  objection  founded  on  what  is  called  a  mis- 
carriage or  misunderstanding,  it  just  comes  to  this,  that  the 
interpretation  put  upon  the  agreement  by  the  referee  is  con- 
trary to  law  and  fact,  and  that  injustice  is  thereby  done.  But 
this  is  not  relevant  to  set  aside  an  award.  As  to  the  question, 
what  would  be  the  effect  upon  the  reference  if  the  award  were 
set  aside  ?  the  tendency  of  my  opinion  is,  to  hold  that  the  re- 
ference would  not  fall  if  a  gooid  award  could  be  got 

The  Court  proDoanced  the  following  interlocutor : 

"  The  Lords  interpone  their  authority  to  the  judicial  award 
pronounced  by  Patrick  Robertson,  Esq.,  advocate,  the  judicial 
referee  in  this  cause,  and,  in  terms  thereof,  decern  against  the 
defender  for  payment,"  fcc. 

Act.  Dean  of  Faculty  (Wood),  Pyper ;  Thos.  Ranken,  S.S.C., 

Agent Alt.  Rutherfurd,  Patton ;  Alexander  Simson,  Solicitor, 

Agent |  J.W.J 
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No.  64.^ — DuoALD  M'KRLLARy  Pursuev^  V.  Donald 

M'Kellar  and  Others,  Defenders, 

R«|Mration — Wrongous  Apprehension — Public  OflScer — Justice 
of  Peace  Clerk— Statote  43  Geo.  III.  c.  141— ^n  action  of 
dawiage9  agahut  a  Justice  of  Peace  dismissed,  on  the  ground 
ihat  he  had  tendered  twopence  of  damages,  and  the  acts  earn- 
plained  of  were  not  Hbelled  to  have  been  done  "  maliciously, 
and  without  any  probable  cause" 

Donald  M'Kellar,  spirit-dealer,  Lochgilphead,  od 
26th  February  1841,  presented  the  following  petition 
to  the  Justices  of  the  Peace  for  Argyleshire : 

"  That  John  Sinclair,  late  in  the  employment  of  the  petitioner 
■s  bit  shopkeeper,  has  embezzled  the  property  of  the  petitioner 
to  a  considerable  amount,  and  has  since  absconded.  That  the 
petitioner  followed  the  said  John  Sinclair  to  Glasgow,  where 
be  got  bim,  and  recovered  upwards  of  £50  of  his  money  from 
him,  and  fiirtber,  he  informed  him  that  he  had  deposited  £16 
of  the  petitioner's  money  so  embezzled  and  abstracted  by  him 
into  the  hands  of  Donald  Campbell,  saddler,  Lochgilphead ; 
also  a  silver  watch,  purchased  by  the  said  John  Sinclair  with 
the  petitioner's  money,  and  deposited  into  the  hands  of  Dugald 
M'Kellar,  student,  Lochgilphead ;  and  £4,  or  upwards,  deposit- 
ed by  the  said  John  Sinclair  into  the  hands  of  Catherine  M'Niel, 
servant  in  the  inn,  Lochgilphead. 

*'  That  though  the  said  Donald  Campbell.  Dugald  M'Kellar, 
and  Catherine  M'Niel  admit  having  the  said  money  and  pro- 
perty, to  feloniously  abstracted  from  the  petitioner  by  the  said 
John  Sinclair,  and  so  deposited  into  their  hands,  yet  tbty  re- 
fuse to  give  up  to  the  petitioner  his  said  property,  so  unjustly 
by  them  retained. 

**  May  it  therefore  please  your  honours  to  grant  warrant  to 
eonstablet  of  Court  to  search  for,  apprehend,  and  bring  the 
said  Donald  Campbell,  Dugald  M*Kellar,  and  Catherine  M'Niel, 
before  the  Justices,  for  examination  on  the  facts  before  stated, 
to  be  by  your  honours  punished  for  the  said  disgraceful  crime  of 
reset ;  to  ordain  each  and  all  of  them  to  deliver  up  to  the  peti- 
tioner all  and  every  money,  goods,  gear,  and  effects,  so  deposited 
into  their  hands  by  the  said  John  Sinclair ;  and  do  otherways 
to  the  matter  as  to  your  honours  shall  appear  to  be  proper." 

Neil  M'Lachlan,  J.  P.,  granted  warrant  in  the  fol- 
lowing terms : 

**  Having  considered  the  foregoing  petition,  grant  warrant  to 
constables  of  Court  tosearch  for,  apprehend,  and  bring  each  of  the 
before-detigned  Donald  Campbell,  Dugald  M'Kellar,  and  Cathe- 
rine M'Niel,  complained  upon,  before  the  Justices  for  ezamioation, 
and  grant  warrant  to  cite  witnesses  for  both  parties  to  compear 
to  give  evidence  in  the  said  matter,  with  certification." 

Dugald  M'Kellar  was  accordingly  apprehended,  and 
brought  to  the  Court-room  in  Lochgilphead,  where  he 
saw  Mr  M'Lachlan  and  Peter  M'Pherson,  a  shopkeeper 
in  that  town,  who  acts  as  Justice  of  Peace-clerk,  and 
was  told  to  appear  again  on  the  2d  March.  He  ap- 
peared accordingly,  but  the  Justices  pronounced  the 
following  deliverance : 

*'  In  respect  the  Court  understand  this  case  has  been  taken 
op  by  the  public  prosecutor,  the  Ju«tices  therefore  dismiss  this 
action  against  the  said  Donald  Campbell,  Dugald  M'Kellar, 
and  Catherine  M*Niel,  and  free  and  relieve  of  this  warrant." 

Dugald  M'Kellar  thereafter  brought  an  action  of 
damages  against  the  petitioner,  Donald  M'Kellar,  Mr 
M'Lachlan  and  Peter  M'Pherson,  in  which,  after  nar- 
rating the  petition  and  the  proceedings  under  it,  and 
STerring,  that  the  deliverance^ 

"  to  the  effect  that  the  case  had  been  taken  up  by  the  public 
proscrcutor,  was  made  on  the  authority  or  instigation  of  the  de- 
fenders, one  or  other  of  them,  and  was  utterly  false  and  un- 
foonded^  at  least  no  proceeding  has  been  yet  adopted  by  the 
public  proseeator,  or  by  the  defenders,  or  bv  any  other  party 
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whatever,  against  the  pursuer,  in  relation  to  the  matters  refer* 
red  to  in  the  foresaid  petition,  other  than  the  proceedings  which 
have  been  described  :  That  the  whole  of  these  proceedings  on 
the  part  of  the  defenders  were  utterly  lawless,  and  grossly  op- 
pressive and  malicious,  as  respected  the  pursuer,  who  was  there- 
by grievously  injured  in  his  character,  prospects,  and  feelings : 
That  more  particularly,  the  pretended  warrant  under  and  in  re- 
ference to  which  the  pursuer  was  apprehended  and  detained  as 
aforesaid,  was  inept  and  entirely  eztrajudicial ;  no  competene 
or  regular  complaint  or  charge  had  been  preferred  against  the 
pursuer  at  the  instance  of  the  public  prosecutor,  or  otherwise ; 
no  crime  or  offence  warranting  his  apprehension  or  detention  at 
a  prisoner  for  a  single  moment  was  laid  to  hit  charge;  no 
communication  was  in  any  way  made  to  him  of  any  crime  or 
offence  having  been  charged  against  him ;  no  prosecutor,  either 
public  or  private,  appeared  to  insist  in  any  charge  against  him  ; 
he  was  not  subjected  to  any  examination,  and  no  declaration 
was  taken  down  from  him ;  in  short,  the  whole  proceeding* 
were  from  first  to  last  eztrajudicial,  lawless,  and  incompetent, 
got  up  and  resorted  to  from  malicious  motives  on  the  part  of 
the  defenders,  and  for  the  purpose  of  oppression  and  concussion 
as  against  the  pursuer :  That  by  and  through  the  illegal  and 
wrongful  acts  of  the  defenders,  before  detailed,  the  pursuer  has 
suffered  in  his  means  and  estate,  and  his  reputation,  character, 
and  feelings  have  been  wantonly  and  maliciously  outraged  and 
injured :  That  more  particularly,  the  pursuer  having  been,  at 
and  about  the  time  the  foresaid  proceedings  were  adopted  and 
directed  against  him,  in  the  course  of  undergoing  his  trials  be- 
fore the  Presbytery  of  Inveraray,  with  a  view  to  obtaining  his 
license  as  a  preacher  of  the  gospel,  and  the  said  proceedings 
having  come  to  the  knowledge  of  the  Pretbytery,  or  some  of 
the  members  thereof,  his  trials  were  postponed  or  superseded, 
till  the  pursuer's  character  and  conduct,  especially  in  relation  to 
the  foresaid  proceedings,  should  be  investigated  and  reported 
on  by  the  kirk-session  of  Lochgilphead,  to  whom  a  remit 
was  made  for  that  purpose  by  the  Presbytery ;  and  although, 
upon  the  said  investigation  taking  place,  the  pursuer's  character 
and  conduct  were  cleared  and  established  to  the  entire  satisfac- 
tion of  the  Presbytery,  yet  his  feelings  were  grievously  injured, 
his  mind  greatly  distressed,  his  prospects  seriously  endangered, 
and  a  public  vindication  of  his  character  rendered  indispensable : 
That  to  enable  him  to  adopt  the  necessary  steps  with  a  view  to 
such  vindication,  the  pursuer,  immediately  after  the  lawless  pro- 
ceedings, before  detailed,  had  taken  place,  applied  both  verbally 
and  by  writing,  personally  and  by  his  agent,  to  the  defenders 
for  access  to  the  foresaid  petition,  and  warrants  or  interlocutors, 
but,  on  one  evasive  pretence  or  other,  such  access  was  re- 
fused till  very  recently ;  and  the  pursuer  was  thereby  prevented 
from  sooner  instituting  and  following  out  the  present  action : 
That  the  whole  proceedings  complained  of  having  been  illegally, 
oppressively,  and  maliciously  got  up  and  carried  into  effect 
against  the  pursuer  by  the  defenders,  in  manner  before  parti- 
cularly set  forth  and  described,  and  having  been  productive  of 
serious  loss  and  damage  to  the  pursuer,  as  before  particularly 
explained,  the  defenders  are  liable  and  responsible  to  bim  in 
reparation ;" 

he  concluded  against  the  defenders  "  conjunctly  and 
severally,  or  severally  and  respectively,  and  in  such 
terms  as  may  be  determined  by  the  Court  or  a  jury," 
for  payment  of  £500  in  name  of  reparation,  damages 
and  solatium, 

Messrs  M'Lachlan  and  M'Pherson  pleaded  the  fol- 
lowing preliminary  defence: — "  I.  The  action  ought  to 
be  dismissed  as  against  the  defenders,  Messrs  M'Lachlan 
and  M'Pherson,  in  respect  that  the  summons  does  not 
state  grounds  relevant  to  support  its  conclusions  as 
against  them,  in  terms  of  4.3  Geo.  III.  c.  141,  and  the 
subsequent  Acts  of  9  Geo.  IV.  cap.  29i  §  26,  and  1 1  Geo. 
IV.  and  1  Will.  IV.  cap.  37,  §  13."  ITiey  afterwards 
lodged  a  minute,  in  which,  without  departing  from  their 
defences,  they  ''  with  reference  to  the  Act  43  Geo. 
III.  c.  141,  and  subsequent  Acts,"  judicially  tendered 

the  sum  of  twopence,  in  name  of  damages  to  the 
Vol.  XIV.— No.  VIII. 
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pursuer,"  and  protested  that  the  pursuer  should  be 
liable  to  them  in  the  whole  expenses  of  the  suit. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  23 J  November  1841 The  Lord   Onlinary  having  heard 

counsel  on  the  preliminary  defences  urged  for  the  defenders 
Neil  M*Lachlan,  Esq.,  and  Peter  M'Pberson,.^In  respect  the 
defender  Mr  M*Lachlan  has  tendered  twopence  of  damages  to 
the  pursuer,  and  in  re!<pect  it  is  not  specially  set  forth  in  the 
libel  that  the  acts  of  Mr  M'Lachlan,  complained  of,  '  were  done 
maliciously,  and  without  any  probable  cause* — Sustains  the  first 
preliminary  defence  stated  for  the  said  Neil  M'Lachlan ;  and 
dismisses  the  action  in  so  far  as  directed  against  him,  and  decerns: 
Finds  no  expenses  due  to  either  party  in  the  question  between 
the  pursuer  and  Mr  M'Lachlan,  and  decerns ;  repels  the  pre- 
liminary defences  stated  for  Peter  M'Pherson,  and  appoints  the 
cause  to  be  enrolled,  that  the  other  parties  may  he  heard  as  to 
the  ulterior  procedure  for  completing  a  record  on  the  merits ; 
and  in  respect  that  Peter  M'Phersun  has  intimated  that  he  does 
not  intend  to  acquiesce  in  this  interlocutor,  finds  him  liable  in 
the  expenses  of  discussing  bis  preliminary  defence,  as  the  same 
may  be  taxed  by  the  auditor,  and  decerns. 

*'  Note It  is  thought  that  the  case  of  the  defender,  Mr 

M'Lachlan,  clearly  falls  within  the  protective  Statutes,  by  which 
Justices  and  other  inferior  Magistrates  in  Scotland  are  exempted 
from  responsibility  for  innocent  mistakes  and  errors  in  the  exe- 
cution of  their  duty.  The  law  on  this  subject  was  long  very 
incomplete  in  Scotland,  but  it  is  now  singularly  broad  and  com- 
prehensive. 

"  By  a  decision  of  the  House  of  Lords  in  1755,  (Duke  of 
Douglas  o.  Lockhart,  Dictionary,  p.  7640,)  it  was  fixed  that 
the  Act  of  24th  Geo.  II.  c.  44,  which  forms  a  great  safeguard 
to  English  Justices,  did  not  apply  to  Scotland.  The  only  sta- 
tutory protection,  therefore,  given  to  Justices  in  this  part  of  the 
kingdom,  was  that  afforded  by  the  Act  43  Geo.  III.  c.  141, 
which  provides,  that  in  any  action  brought  against  Justices  for 
any  conviction  by  their  orders,  or  for  any  thing  done  by  them 
in  the  levying  of  any  penalty  in  carrying  such  conviction  into 
effect,  the  plaintiff  should  recover  *  no  greater  damages  than 
twopence,  unless  be  shall  have  expressly  alleged  that  such  acts 
were  done  maliciously,  and  without  any  probable  cause.'  As 
that  Act  was  interpreted  by  the  Courts  of  law  in  England,  it 
only  applied  to  erroneous  or  incompetent  proceedings  of  Jus- 
tices in  following  up  '  convictions,'  and  not  to  the  numerous 
other  proceedings  in  matters  of  police,  excise,  and  summsry 
jurisdiction,  in  which  they  are  often  called  upon  to  act. — See 
Massey  V.  Johnston,  12  East.  71.    Gray  v.  Cockson,  16  East.  21. 

"  This  was  the  state  of  the  law  till  1828,  when  the  Act  of 
Geo.  IV.  cap.  29,  was  passed,  which  enacted  (§  26,)  that  the 
provisions  of  an  Act  made  in  the  43d  year  of  the  reign  of  his 
late  Majesty  King  George  III.,  entitled  *  an  Act  to  render  Jus^ 
tiees  of  the  Peace  more  safe  in  the  execution  of  their  duty,  shall  ex- 
tend to  all  inferior  Judges  and  Magistrates  in  Scotland,  in  regard 
to  any  sentence  pronounced,  or  proceeding  bad  in  any  criminal  trial. ' 
By  this  Statute  the  protection,  such  as  it  was,  which  Justices 
enjoyed  by  the  Act  of  1803,  was  bestowed  on  all  inferior  ma- 
gistrates in  Scotland,  and  it  was  made  competent,  not  only  in 
proceedings  following  on  convictions,  but  in  regard  generally  to 
any  proceeding  bad  in  any  criminal  trial.  Still,  looking  to  the 
multifarious  duties  and  powers  of  Justices,  it  is  obvious  that  that 
was  but  a  limited  and  imperfect  remedy. 

*'  It  was  probably  from  this  view  of  (be  law  that  the  Act  of 
1830  (11  Geo.  IV.  and  1  Will.  IV.  cap.  37,)  was  passed,  which 
enacted  that  the  said  recited^Act  passed  in  the  9tb  year  of  the 
reign  of  his  late  Majesty,  in  so  far  as  it  provides  for  rendering 
'  all  judges  more  safe  in  the  execution  of  their  duty,  shall  ex- 
tend to  all  acts  done  by  any  Judge  and  Magistrates  in  appre^ 
hending  any  party,  or  in  regard  to  any  criminal  cause  or  pro- 
ceeding, or  to  any  prosecution'  for  a  pecuniary  penalty. 

**  The  Lord  Ordinary  is  of  opinion  that  this  Statute  clearly 
applies  to  such  a  wrong  or  mistake  as  the  Justice  of  the  Peace 
fell  into  in  the  matter  complained  of,  if  indeed  there  was  an 
error  in  his  proceeding.  It  is  true  that  the  petition  presented 
to  him  by  M*Kellar,  as  a  criminal  libel,  was  incompetent  and 
absurd,  in  so  far  as  it  pn^ed  for  the  punishment  of  the  parties. 


But  still  it  contained  information  of  a  serious  nature,  requirtn}; 
some  investigation,  and  precautionary  measures  in  a  remote  dis- 
trict, in  which  a  Justice  of  Peace  was  entitled,  and  perhaps 
bound,  to  interfere  to  a  certain  efffct.  It  set  forth  the  fratrd 
and  bleach  of  trust  of  a  servant,  that  he  had  embezzled  £52, 
and  deposited  part  of  bis  master's  money  with  one  individual, 
and  a  watch,  purchased  with  the  embezzled  funds,  with  another; 
and  the  Lord  Ordinary  is  not  prepared  to  say  that  any  magistrate 
was  not  entitled  to  order  any  of  the  parties  to  be  apprehended 
for  examiiMtion,  leaving  the  ulterior  proceedings  to  be  regulated 
by  himself  af^er  examination.  The  incompetent  part  of  the 
prayer,  as  to  punishment,  did  not  absolve  the  magistrate,  in  a 
district  where  there  was  no  professional  Judge,  from  taking  a 
precognition,  even  ex  propria  motu,  on  information  being  laid 
before  him  that  a  crime  had  been  committed,  and  that  a  part  of 
the  corpora  delicti  was  at  that  time  within  his  reach.  On  the 
contrary,  it  is  notoriously  agreeable  to  the  daily  practice  of 
Scotland  for  Justices  of  Peace  to  take  precognitions,  and  make 
preliminary  investigations,  and  it  would  be  of  bad  example  if 
they  were  readily  exposed  to  personal  prosecutions,  even  for 
innocent  mistakes  in  that  most  important  department  of  their 
duty.  The  right  and  the  duty  of  the  Justices  of  the  Peace  in 
Scotland  to  take  precognitions,  and  the  protection  they  enjoy 
from  the  law  in  so  acting,  are  well  explained  by  Mr  Alison,  Vol. 
II.  p.  148-9. 

**  This  seems  a  sufficient  answer  to  the  plea,  that  as  the  magis- 
trate had  no  jurisdiction  to  try  the  charges  set  forth  in  M'Kellar's 
petition,  it  must  be  held  that  he  was  not  acting  as  a  Justice  of 
Peace  at  all.  But  it  may  be  doubted  whether  in  all  cases,  even 
of  excess  of  jurisdiction,  a  Justice  is  deprived  of  the  benefit  of 
the  protecting  Statutes.  It  is  often  enough  to  show  that  he 
has  acted  colourably,  and  in  the  supposed  discharge  of  bis  duty, 
though  it  may  be  ultimately  found  that  he  had  no  jurisdiction. 
Hence  in  England,  a  Justice  sued  for  acting  as  a  single  Magis- 
trate, when  jurisdiction  was  only  given  to  two  Magistrates,  was 
found  entitled  to  the  notice  required  by  the  Statute  to  be  given 
to  English  Justices;  Weller,  9  East.  384;  and  in  the  case  of 
Wedge  against  Berkeley,  where  a  Magistrate  set;e</ Me  plaintijffTs 
goods,  alleging  that  they  were  stolen,  and  when  the  jury  found 
that  he  had  no  reasonable  ground  to  suppose  this,  yet  as  he 
acted  without  malice,  he  was  held  to  have  acted  as  a  Magis- 
trate, and  to  be  entitled  to  the  notice  which  the  English  Acts 
require  to  be  given  to  Justices,  (1)  Nev.  and  P.,  665, 

**  There  are  various  decisions  in  our  own  Courts,  which  ap- 
pear to  hare  proceeded  on  very  strict  rules  of  responsibility 
attaching  to  Justices.  But  while  these  of  course  depended  on 
their  own  specialties,  the  greater  part  of  those  quoted  by  the 
pursuer  vfere  prior  to  the  Act  of  11  Geo.  IV,,  and  1  Will.  IV. 
rap.  37,  and  therefore  cannot  rule  the  present  question.  The 
later  cases,  however,  of  Anderson  v.  Main  (3d  February  1837), 
and  of  Malonie  (21st  January  1841),  afford  examples  of  the 
effect  given  in  our  Courts  to  the  protective  Statutes  even  in 
cases  of  great  irregularity. 

'*  As  the  protective  Statutes  do  not  apply  to  the  clerk,  and 
malice  is  libelled  In  the  summons  against  him,  the  action,  »• 
against  the  clerk,  is  for  the  present  sustained.  This  case  is 
distinguished  from  some  others  that  have  occurred  against  clerks 
of  Court,  in  so  far  as  it  appeared  in  these  that  the  clerk  acted 
solely  by  instruction  of  the  Magistrates.  But  a  contrary  allpga- 
tion  is  set  forth  in  this  summons.  No  expenses  have  been  given 
to  the  Justice,  as  the  Statute  on  which  the  action  has  been  dis- 
missed, does  not  direct  such  costs  to  be  given,  while  the  Magis- 
trate, by  his  tender,  declines  going  to  issue  on  the  irregularity  of 
his  proceedings  on  all  points. 

'*  As  it  was  stated  at  the  bar  that  the  fate  of  the  pursuer's 
license  from  the  Presbytery  depends  on  the  result  of  the  pre- 
sent action  (which  seems  rather  an  unreasonable  condition),  it 
may  be  proper  to  add,  that  the  dismissal  of  the  action,  as  against 
the  Magistrate,  on  the  grounds  now  assigned,  infers  no  impro- 
priety on  the  part  of  the  pursuer.  On  the  contrary.  In  acquit- 
ting the  Magistrate  at  present,  the  Lord  Ordinary  assumes  the 
entire  innocence  of  the  pursuer." 

The  pursuer  and  the  defender,  M'Pherson,  reclaimed 
— the  former  in  so  far  as  the  interlocutor  sustained  the 
preliminary  defence  of  Mr  M'Lachlan,  and  the  latter 
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in  so  far  as  it  repelled  the  preliminary  defences  stated 
for  him. 

At  advising,  the  Coart  first  took  up  the  case  of  the 
Judge : 

Lord  President, — This  case  requires  attention,  but  I  see  no 
sufficient  ground  for  differing  from  the  Lord  Ordinary  as  to  the 
protection  afforded  by  the  Statute.  It  is  Tain  to  quote  from 
Engli&h  practice,  unless  it  could  be  shown  that  the  circum- 
stances arc  precisely  the  same.  This  much  appears  to  hold  in 
both  ends  of  the  island.  If  the  question  relates  to  the  form  of 
the  proceedings,  the  Judge  is  within  the  protection  of  the 
Statute,  and  unless  malice  and  want  of  probable  cause  be  ex- 
presisly  libelled,  he  is  entitled,  on  tendering  twopence,  to  be 
assoilzied.  We  must  not  look  here  for  an  observance  of  the 
strict  rules  of  regular  criminal  procedure ;  for  when  an  application 
was  made  in  the  name  of  a  private  individual  wishing  investi- 
gation, great  allowance  must  be  made  for  any  thing  unprofes- 
sional in  the  form  of  the  petition.  The  Magistrate,  without  Rcru- 
tinizing  its  terms  very  strictly,  was  entitled  to  deal  with  the  state- 
ment according  to  its  substantial  meaning.  The  petitioner  then 
tells  the  whole  story, — how  his  clerk  had  misconducted  himself, 
and,  among  other  things,  how  he  had  purchased  a  silver  watch 
with  his  money, — meaning,  evidently,  money  which  he  had 
embezzled,  and  had  given  this  watch  to  M'Kellar.  Although 
he  does  not  say  that  M*KelIar  was  actually  concerned  in  the 
embezzlement,  or  that  he  resetted  the  watch,  well  knowing  it 
to  have  been  purchased  with  embezzled  money,  it  is  plain  that 
he  meant  this,  for  he  says  clearly  enough,  that  he  kept  the  pro- 
ceeds of  the  embezzlement,  and  prays  for  warrant  to  have  him 
examined  and  punished.  In  a  formal  criminal  petition  for  exa- 
mination, the  addition  of  the  words  "  to  be  punished,*'  would 
be  most  irregular ;  but  then  look  at  the  warrant,  the  granting 
of  which  was  the  only  act  done  by  the  Magistrate.  I  sec  no- 
thing in  it  so  very  disconform  to  practice.  It  gives  authority 
to  apprehend  the  pursuer,  and  bring  him  up  for  examination, 
and,  at  the  same  time,  to  cite  witnesses  on  both  sides.  So  far 
89  the  Magistrate  is  concerned,  this  is  the  whole  head  and  front 
of  his  offending.  Then,  what  happens  on  the  2d  of  March  ? 
It  is  strated  that  the  prosecutor  had  taken  up  the  question,  and 
the  Justices  dismiss  the  action.  This  is  certainly  loove  phrase- 
ology, but  it  is  impossible  to  mistake  its  meaning.  There  was, 
properly  speaking,  no  action,  as  an  action  for  debt ;  but  there 
was  a  kind  of  action,  or,  in  other  words,  a  proceeding.  I  am 
clear,  on  the  whole,  that  the  M<igistrate  is  within  the  protection 
of  the  Statute ;  and  since  the  pursuer  has  not  averred  that  he 
arted  maliciously,  or  without  probable  cause,  he  is  entitled,  in 
consequence  of  his  judicial  tender,  to  be  assoilzied. 

The  other  Judges  concurred. 

The  Court  then  proceeded  to  consider  the  case  of 
Peter  M'Pherson,  the  clerk, — his  counsel  contending 
that  he  was  in  the  same  situation  as  his  principal,  the 
Magistrate  ;  while  the  pursuer's  counsel  contended 
that  he  stood  in  a  different  situation,  inasmuch  as  it 
was  libelled  in  the  summons,  not  only  that  he  acted  as 
clerk,  but  that  he  had,  moreover,  assisted  the  petitioner 
in  concocting  his  charge. 

Lnrd  Presidents — I  think ,  this  charge  of  concocting,  places 
the  clerk  in  a  different  sH^iation  from  the  Justice. 

The  other  Judges  concurred«  and  the  Court  pro- 
nounced the  foUowiog  interlocutor : 

**  Adbere'to  the  interlocutor  reclaimed  against,  in  so  far  as 
the  Magistrate  is  concerned,  and  find  the  defender,  the  Magis- 
trate, entitled  to  the  expense  incurred  since  the  interlocutor  of 
the  Lord  Ordinary,  and  modify  the  same  to  four  guineas :  Quoad 
the  defenders  reclaiming  note,  recal  the  interlocutor  therein 
reclaimed  against,  so  far  as  therein  craved ;  and  remit  to  the 
Ix>rd  Ordinary,  before  answer,  to  receive  from  the  pursuer  a 
specific  statement  of  facts  in  support  of  his  action  against  the 
clerk,  and  to  proceed  farther  as  shall  be  just." 

Lord  Ordinary^  Cuninghame. —  Act.  R.  Macfarlane;  John 
P.»tten,  W.S.,  Agent — Ait,  Horn;  James  Burncas,  S.S.C, 
^yeiM.— B.  CVerA.— LH.B.I 


\%ih  December  1841. 
Second  Division (J.  W.) 

No.  SS. — A  r.  B. 

Process — Proof — Diligence  for  Recovery  of  Writings — Agent 

and  Client — Confidentiality. 

A  diligence  for  the  recovery  of  documents  from  a 
law-agent,  relating  to  the  concoction  of  a  deed  of  re- 
nunciation, alleged  to  have  been  impetrated  from  a 
wife,  and  under  reduction,  was  allowed  up  to  the  date 
of  the  action :  Jarvis  r.  Robb  and  Anderson,  1 0th  June 
1841,  antey  Vol.  XIII.  p.  443. 


i^th  December  \Mi. 

Second  Division (J.  W.) 

No.  66. — Lord  Lovat,  Pursuer,  v.  The  Reverend 
Alexander  Garden  Fraser,  Defender. 

Service — Brieves,  Advocation  of — Commission  and  Diligence 

— Review. 

Vide  ante,  Vol.  XIII.  p.  132. 

An  application  having  been  made  to  prorogate  the 
time  for  reporting  a  diligence  which  had  been  granted 
by  the  Inner-House  on  a  reclaiming  note  against  a 
I^rd  Ordinary's  interlocutor,  it  was  observed,  that  it 
had  been  questioned  how  far  the  Inner- House  had  the 
power  to  review  the  interlocutors  of  a  Lord  Ordinary 
pronounced  in  a  service — ante,  p.  20.  The  Court,  of 
consent,  granted  the  prorogation,  and  remitted  the  case 
to  the  Lord  Ordinary. 

1 8th  December  1841. 

Second  Division. — (J.  W.) 

No.  67. — Christopher  Seton,  Pursuer,  v.  Wii«liam 
Dawson  and  Others,  Defenders. 

Trust — Trustees —  Liability — Reparation  —  Culpa  lata — Ctr- 
cumstanees  held  to  amount  to  gross  negligence  on  the  part  of 
trustees,  so  as  to  render  them  personally  liable  for  moneys  lost 
to  the  trust-estate,  notwithstanding  of  the  protecting  clause  in 
the  trust-deed. 

The  pursuer  is  the  only  son  of  the  late  Major  Chris- 
topher Seton  of  Balmblae.  His  father  died  on  the  18th 
May  1819,  at  which  time  the  pursuer  was  three  years 
of  age. 

Major  Seton,  by  his  trust-deed  and  settlement,  con- 
veyed his  whole  property  and  effects,  and  particularly 
his  lands  of  Balmblae,  the  superiority  of  Kirkforthar, 
and  a  dwelling-house  and  offices  in  Falkland,  together 
with  all  other  lands  and  estate  which  might  belong  to 
him  at  his  death,  to  Messrs  William  Blair,  Thomas 
Barland,  John  M^Ritchie,  James  Kyd  and  Robert  Tay- 
lor, and  to  such  other  persons  as  might  be  afterwards 
appointed  or  assumed  as  trustees,  for  the  following 
purposes, — 1^,  The  payment  of  the  testator's  debts 
and  funeral  charges.  2dif/,  The  payment  of  such  lega- 
cies, gifts  or  provisions,  as  he  might  appoint ;  <<  and, 
for  that  purpose,  his  trustees  were  authorised  to  sell 
and  dispose  of  such  parts  of  his  means  and  estate,  heri- 
table or  moveable,  as  they  may  think  necessary."  Sdly, 
For  payment,  annually,  of  such  a  sum  for  the  support 
and  education  of  his  son,  Christopher  Seton  (the  pur- 
suer), as  they  shall  see  proper ;  and  upon  his  son  at- 
taining the  age  of  twenty-one  years,  the  trustees  were 
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to  <<  denude  themselves  of  the  residue  of  the  heritable 
property  herein  before  conveyed^  to  and  in  favour  of 
the  said  Christopher  Seton ;  whom  failing,  to  the  other 
heirs  after  mentioned,  by  a  deed  of  entail  in  manner 
after  specified."  4M/^,  On  the  pursuer  attaining  ma- 
jority, the  trustees  are  directed  to  execute  a  deed  of 
entail  of  the  truster's  remaining  heritable  property  in 
favour  of  the  pursuer,  and  the  heirs-male  of  his  body ; 
tinhorn  failing,  the  heirs-female  of  his  body ;  whom  fail- 
ing, to  the  defender,  Mr  Blair,  and  the  heirs-male  of 
his  body ;  whom  failing,  to  the  defender's  son,  William, 
and  the  heirs-male  of  his  body ;  whom  failing,  to  any 
other  heir-male  of  the  body  of  Mrs  Blair,  who  was 
Major  Seton's  niece ;  whom  failing,  to  the  heirs-male 
of  his  niece,  Melvin  Seton,  wife  of  the  defender,  Mr 
Dawson,  and  the  heirs-male  of  their  bodies ;  and  fail- 
ipg.the  whole  of  the  heirs-male  in  the  above  order  of 
succession,  there  is  a  substitution  in  favour  of  the  heirs- 
female  of  the  defenders.  Sthly^  The  trustees  were  to 
make  payment  to  the  testator's  sister,  Mrs  Barland,  of 
a  legacy  of  £100,  at  the  first  term  of  Whitsunday  or 
Martinmas  that  should  happen  two  years  after  his  deilth, 
and  also  of  an  annuity  of  £20  to  Jean  Storrar,  the 
mother  of  the  pursuer,  ^thly^  The  trust  was  to  con- 
tinue till  the  pursuer  arrived  at  the  age  of  twenty-one 
years.  Itldy^  The  whole  residue  of  the  testator's  effects 
was  to  accumulate  for  the  benefit  of  the  pursuer,  and 
to  be  paid  over  to  him  at  the  age  of  twenty-one  years. 
'*  And  the  better  to  expedite  this  trust,  I  hereby  authorise  and 
empower  the  trustees  before  appointed,  and  such  others  as  I 
may  add  to  that  list,  and  the  survivors  or  survivor  of  those  ac- 
cepting, to  add  and  assume  such  other  person  or  persons,  one 
or  more,  as  they  may  think  fit,  to  be  trustees,  either  along  with 
themselves,  or  in  their  place,  and  with  the  same  powers  as  if 
they  had  been  originally  named  and  appointed  by  myself;  and 
I  declare  that  the  trustees,  whether  original,  added  or  assumed, 
shall  not  be  liable  for  omissions,  neglect  of  diligence  of  any 
kind,  nor  ainguU  in  toHdum^  but  each  only  for  his  own  actual 
intromissions ;  neither  shall  they  be  liable  for  any  factors  or 
attorneys  to  be  appointed  by  them,  fisrther  than  that  they  be 
reputed  responsible  at  the  time  of  entering  upon  their  office." 
It  is  then  declared  that  debtors  and  purchasers  shall 
not  be  concerned  with  any  of  the  purposes  or  provi- 
sions of  the  trust.  "  And  I  hereby  nominate  and  ap- 
point my  said  trustees  to  be  tutors  and  curators  to  the 
said  Christopher  Seton,  my  son,  during  his  pupillarity 
and  minority." 

Of  the  persons  named  trustees,  Mr  Kyd  and  Mr 
Taylor  alone  accepted ;  and  thinking  it  expedient  to 
exercise  the  powers  which  the  trust  conferred  on  them, 
of  assuming  additional  trustees,  they  requested  the  de- 
ceased Mr  George  Seton,  the  defender  Mr  Dawson, 
and  the  deceased  Mr  Andrew  Thomson,  W.S.,  to  act 
along  with  them.  Mr  Seton  and  Mr  Dawson  were  the 
truster's  near  relatives,  and  were  included  as  substitutes 
in  the  entail  to  be  executed  of  his  estate.  Accordingly 
a  meeting  was  held  of  the  two  original  accepting  trus- 
tees, and  of  those  proposed  to  be  assumed,  at  Perth, 
on  the  6th  of  September  1819>  when  Mr  George  Seton, 
the  defender  Mr  Dawson,  and  the  deceased  Mr  Thom- 
son, were  formally  assumed  into  the  trust.  The  mi- 
nute of  assumption  repeats  the  protecting  clause,  where- 
by it  is  declared  that  the  trustees  should  not  be  liable 
for  omissions,  neglect  of  diligence  of  any  kind,  nor 
singuli  in  solidumy  nor  for  any  factors  or  attorneys, 
but  each  only  for  his  own  actual  intromissions.  Mr 
Kyd  submitted  to  the  meeting  a  statement  of  the  affairs 


of  the  trust,  and  of  the  accounts  betwixt  Major  Setoa 
and  himself,  from  January  1816  until  the  period  of  the 
Major's  death  in  1819* 

On  considering  the  state  of  the  trust-affairs,  it  was 
resolved  immediately  to  sell  certain  portions  of  the 
heritable  estate,  **  and  to  apply  the  price  in  extincticHi 
of  the  Major's  debts."  From  the  minutes  it  appears 
that  the  trustees  resolved  to  sell,  (1.)  ^  house  in  Falk* 
land  which  had  belonged  to  the  truster,  and  they  **  di- 
rect Mr  Kyd  to  advertise  it  to  be  sold  by  public  roup." 
(2.)  The  superiority  which  belonged  to  the  truster  of 
lands  in  the  county  of  Fife,  exceeding  £600  of  valued 
rent,  on  the  ground,  that  to  retain  the  vote  which  the 
superiority  afforded  for  seventeen  years,  or  until  the 
pursuer  attained  majority,  would  be  improvident,  and 
therefore  they  *<  appointed  Mr  Kyd  to  advertise  the 
superiorities  to  be  disposed  of,  either  together  or  ia 
lots,  as  purchasers  may  incline,"  and  "  to  apply  the 
price  in  extinction  of  the  Majorca  debts."  (3.)  The 
meeting  had  their  attention  drawn  to  certain  matters 
regarding  which  there  had  been  a  dispute  betwixt  the 
truster  and  Mrs  Buchanan  of  Kirkfbrthar,  which  Mr 
Thomson  was  requested  to  consider,  and  endeavour  to 
get  settled  by  arbitration,  and  if  not,  to  take  measores 
for  bringing  them  to  a  close  in  a  court  of  law. 

Mr  Kyd  forthwith  proceeded  to  carry  out  the  direc- 
tions given  by  the  trustees  on  6th  September  1819- 
On  the  2d  December  he  sold  by  public  roup  the  su- 
periority of  Balmblae  for  £2t54,  and  a  disposition  was 
granted  in  favour  of  the  purchaser,  which  was  subscrib- 
ed by  all  the  trustees,  original  and  assumed.  It  com- 
mences with  these  words :  **  We,  James  Kyd  and 
Robert  Taylor,  writers  in  Cupar,  with  the  consent 
afler  mentioned,  considering  that  by  a  disposition  and 
settlement  by  the  deceased  Christopher  Seton,"  &c ; 
and  afler  narrating  the  nature  <^  the  trust,  and  the  sale 
of  the  superiority  under  articles  of  roup,  and  the  pur- 
chase of  Mr  Watt,  the  deed  proceeds  thus : 

"  And  now  seeing  that  the  said  Thomas  Watt  has  instantly 
made  payment  to  us  of  the  foresaid  purchase-money  of  £254, 
with  interest,  &c.,  therefore  we,  the  said  James  Kyd  and  Robert 
Taylor,  the  original  accepting  trustees  as  aforesaid,  with  con- 
sent of  the  said  William  Dawson,  George  Seton,  and  Andrew 
Thomson,  trustees  assumed  by  us  as  before  mentioned,  have 
sold  and  disponed,"  Ste. 

In  like  manner,  the  disposition  in  favour  of  Mrs 
Buchanan  Lindsay,  of  the  superiority  of  Kirkforthar, 
which  Mr  Kyd  also  sold  by  public  roup,  proceeds  on 
the  same  narrative  with  the  disposition  in  favour  of 
Mr  Watt.  Kyd  and  Taylor  are  the  disponers,  but 
Mr  Kyd  alone,  in  this  instance,  received  the  price. 
The  clause  is  in  these  words: 

'*  And  now  seeing  that  Mrs  Buchanan  has  made  payment  to 
me,  the  said  James  Kyd,  for  behoof  of  the  trust-estate  of  the 
said  Major  Christopher  Seton,  of  the  foresaid  sum  ai  £300 
Sterling,  it  is  necessary  that  we  grant  the  disposition  under- 
written :  Therefore  wit  ye  us,  the  said  James  Kyd  and  Robert 
Taylor,  the  two  accepting  original  trustees  nsined  by  the  said 
Christopher  Seton  with  consent,"  &c 

The  deed  is  subscribed  by  Mr  Kyd  and  Mr  Taylor, 
as  disponers  and  recipients  of  the  price,  and  by  Messrs 
Seton,  Dawson  and  Thomson,  as  consenters. 

The  house  in  Falkland  was  sold  by  Mr  Kyd  to 
Francis  Deas  for  £  1 60,  and  the  disposition  in  the  pur- 
chaser's favour  is  granted  by  Kyd  and  Taylor.  The 
price  is  acknowledged  to  have  been  received  by  Mr 
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Kyd  alone,  and  the  dispositioB  m  Bobscribed  by  Mr 
Thomson  as  eonsenter.  It  was  not  subscribed  by 
Messrs  Setou  and  Dawson. 

The  n^atters  in  dispute  between  Mrs  Lindsay  Bu- 
chanan and  Major  Seton  were  made  the  subject  of  a 
compromise,  after  a  process  had  been  instituted  in  the 
Court  of  Session.  The  trustees  agreed  to  accept  from 
Mrs  Buchanan  the  sum  of  £900,  in  full  of  sil  their 
claims  as  trustees, — she,  on  the  other  hand,  discharging 
all  her  claims  against  them.  The  discharge  by  the 
trustees  in  Mrs  Buchanan's  favour,  which  was  executed 
in  May  1822,  runs  in  the  names  of  Mr  Kyd  and  Mr 
Taylor,  as  the  accepting  and  acting  trustees  of  Miyor 
Seton.  It  narrates  the  proceedings  which  terminated 
in  the  compromise,  and  then  the  receipt  of  the  money 
is  acknowledged  in  these  terms : 

**  And  the  said  Mrs  Georgia  Lindsay  or  Buchanan  having 
accordingly  now  made  payment  to  me,  the  aaid  James  Kyd,  as 
foctor  for  the  said  Christopher  8eton*8  estate,  and  for  behoof 
thereof,  of  the  said  som  of  £900  Sterling,  and  of  the  legal  in« 
terest  thereof  from  the  said  term  of  Whitsunday  1821  to  the 
date  of  delivery  of  these  presents,  whereof  we  do  hereby  ac- 
knowledge the  receipt,  renouncing  all  exceptions  to  the  con- 
trary :  Therefore  we  have  exonered  and  discharged,  likeas  we 
do  hereby  exoner,  acquit,  and  simpHeiter  discharge,*'  &c. 

The  deed  was  subscribed  by  Messrs  Kyd  and  Taylor 
as  the  granters,  and  by  Mr  Kyd  as  the  receiver  of  the 
£900,  and  by  Messrs  Thomson,  Seton  and  Dawson, 
the  assumed  trustees,  as  eonsenters. 

The  several  deeds  referred  to  were  prepared  by  Mr 
Kyd,  and  transmitted,  after  being  executed  by  himself 
and  Mr  Taylor,  to  Messrs  Dawson  and  Seton  for  their 
signatures  as  eonsenters.  Mr  Kyd  had  been  the  con- 
fidential agent  of  the  truster,  and  the  trustees  continued 
that  confidence,  not  only  in  matters  relating  to  the 
trust,  as  has  been  seen,  but  also  in  some  of  their  own 
private  concerns.  Unexpectedly  he  became  bankrupt 
in  1827,  when  it  turned  out,  that  instead  of  applying 
the  proceeds  of  the  subjects  directed  to  be  sold  at  the 
meeting  in  September  1819,  in  extinction  of  the  trus- 
ter's debts,  he  had  retained  the  greater  part  of  the  same 
in  his  own  hands.  No  second  meeting  of  the  trustees 
was  held  until  the  6th  July  1828,  before  which  time 
Mr  Kyd  had  become  banl^rupt  He  read  to  the  meet- 
ing the  previous  minute  of  6th  September  1819,  and 
stated,  that  he  considered  it  unnecessary  to  call  any 
formal  meeting  of  the  trustees  dnce  then,  as  they  idi 
resided  at  a  distance,  and  there  was  nothing  of  mate- 
rial consequence  connected  with  the  trust  which  he 
thought  required  their  consideration.  He  then  laid 
before  the  meeting  a  state  of  his  accounts,  from  which 
it  appeared  that  he  owed  a  balance  of  nearly  £1400  to 
the  trust-estate,  besides  interest, 

"  which  the  meeting  regret,  and  are  dissatisfied  to  find  so  great, 
considering  that  Mr  Kyd  should  have  apprized  the  trustees 
occasionally  of  the  state  of  the  trust-funds,  and  at  any  rate, 
ought  to  have  applied  any  surplus  in  payment  of  the  Major's 
debts."  "  In  consequence  of  Mr  Kyd's  failure,  the  meeting 
are  of  opinion  that  it  would  be  better  for  Mr  Thomson,  who  is 
now  resideot  in  the  country,  and  at  no  great  distance  from 
Falkland,  to  take  the  management  of  the  trust-estate,  than  that 
Mr  Kyd  should  continue  to  do  it,  and  authorise  Mr  Thomson 
to  act  aooordinglv.'*  "  The  trustees  consider  it  expedient,  and 
agree  to  hold  at  least  an  annual  meeting  in  the  month  of  Octo- 
ber, and  oftener  if  they  see  cause." 

The  porsoer  having  arrived  at  the  years  of  nuyority, 
raised  the  present  action  against  the  trustees,  and  the 


representatives  of  such  of  them  as  had  died,  concluding 
against  them  for  payment  of  the  funds  which  Mr  Kyd 
had  received,  and  which,  in  consequence  of  his  bank- 
ruptcy, had  been  lost  to  the  trust- estate.  To  this  per- 
sonal demand  the  Lord  Ordinary  gave  effect  by  the 
following  interlocutor: 

*'  I2th  February  1839 The  Lord  Ordinary  having  beard  the 

counsel  for  the  parties  on  the  closed  record,  productions,  and  whole 
process,  decerns  against  the  defenders,  Jamed  Kyd  and  bis  trus- 
tee, for  whom  no  appearance  has  been  made,  in  terms  of  the 
conclusions  of  the  libel :  and  with  regard  to  the  other  defenders, 
finds  that  the  whole  of  the  said  defenders,  except  Henry  Blair, 
are  personally  bound  to  account  to  the  pursuer  for  the  sum  of 
£956.  6.  10.,  which  they  admit  to  have  received  from  Mrs 
Buchanan  Lindsay,  in  August  1822,  on  account  of  the  trust- 
estate,  by  a  regular  receipt  and  discbarge  running  in  their  names, 
and  subscribed  by  each  of  them  individually :  Finds,  in  like 
manner,  that  the  said  defenders  (with  the  exception  of  Henry 
Blair,  as  above),  are  personally  bound  to  account  to  the  pur* 
suer  for  the  farther  sums  of  £284  and  £241,  being  the  prices 
of  two  freehold  qualifications,  after  deducting  expenses,  belong- 
ing to  the  trust-estate,  which  were  sold  and  conveyed  to  the 
purchasers  by  dispositions  acknowledging  receipt  of  the  said 
prices,  and  subscribed  by  all  the  said  defenders,  as  trustees  and 
eonsenters  thereto ;  exeept  that  the  defender,  Taylor,  is  stated, 
in  the  narrative  of  the  latter  of  these  dispositions,  to  have  ac- 
tually received  payment  of  the  price  jointly  with  James  Kyd, 
for  behoof  of  the  trust,  and  subscribes  that  disposition  accord* 
ingly,  as  a  principal  disponee,  along  with  the  said  Kyd  ; — and 
to  this  extent  repels  the  defences  of  these  defenders,  and  de- 
cerns :  but  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled, in  order  that  it  may  be  explained  what  farther  decree  or 
procedure  in  the  accounting  may  be  necessary  to  give  effect 
to  these  findings,  and  to  exhaust  the  merits  of  the  cause. 

**  Abte.— Cases  of  this  kind,  when  there  is  no  allegation  of 
fraud  or  sinister  object,  are  always  painful,  and  often  perplex- 
ing, from  the  difficulty  of  determining  to  what  extent  effect  cau 
safely  or  properly  be  given  to  such  protecting  clauses  as  occur 
in  the  trust-deed  now  under  consideration, — a  difficulty  which 
the  Lord  Ordinary  feels  to  have  been  rather  increased  than 
diminished  by  the  course  of  the  recent  decisions. 

'*  The  nearest  approach  to  a  consistent  or  practical  principle 
that  he  has  been  able  to  deduce  (and  that  not  with  a  perfect 
assurance  that  the  deduction  is  warranted)  from  those  decisions, 
appearing  to  him  to  be  this : — That  where  there  has  been  no 
actual  intromissions,  or  direct  interference  with  the  state  of  the 
trust-funds  by  any  individual  trustees,  they  will  not  be  liable 
for  losses  arising  from  the  neglect  or  dishonesty  of  others  of 
their  number,  or  of  factors  or  agents  appointed  by  the  whole, 
snleas  their  omission  to  check  or  prevent  such  misconduct 
amounted,  in  the  circumstances,  to  such  craasa  negligtntia  or 
culpa  lata,  as  both  in  law  and  in  common  sense  is  equiparate 
to  fraud ;  but  that  where  there  has  been  such  actual  intromis- 
sion or  interference,  they  will  be  liable  for  a  smaller  measure 
of  neglect  or  omission,  being  in  such  a  ease  to  be  dealt  with  as 
having  voluntarily  charged  themselves  with  the  particular  funds 
with  which  they  bad  thus  intermeddled,  and  being  consequently 
bound  to  ducharge  themselves,  by  showing  that  they  had  made 
such  a  reasonable  disposition  or  application  of  them,  as  again  to 
exempt  them  from  responsibility  for  the  parties  by  whose  faith- 
lessness or  rashness  they  may  have  been  afterwards  lost. 

**  The  Lord  Ordinary  cannot  say  that  he  is.  satisfied  with  the 
soundness  of  the  distinction  which  a  rule  or  principle  like  this 
would  seem  to  establish,  between  the  degree  of  negligence 
which  should  make  a  trustee  liable  where  there  has  been  what 
as  called  actual  intromission,  and  where  there  has  been  nothing 
Uiought  to  come  under  such  a  description.  To  him  it  has  al- 
ways appeared  that  more  importance  has  been  ascribed  to  such 
actual  intromission,  than  upon  any  sound  view  it  was  entitled 
to, — that  the  degree  of  actual  negligence  which  should  infer 
responsibility  in  one  case,  ought  to  infer  it  in  every  other,  and 
that  actual  intromission  is  truly  of  little  consequence,  except  as 
affording  clear  evidence  of  the  personal  knowledge  in  the  indivi- 
duals, of  the  risks  to  which  the  funds  under  their  management 
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must  then  be  exposed.  The  express  provision  which  occurs  in 
most  trust-deeds,  that  the  trustees  shall  not  be  liable  for  each 
other,  but  each  only  fur  his  own  actual  intromissions,  is  in- 
tended  (it  is  conceived)  merely  to  exclude  the  hazard  of  any 
claim  being  made  on  them,  as  answerable  singuli  in  solidum  ; 
and  not  at  all  as  affecting  the  measure  of  their  liability  for  ac- 
tual or  individual  neglect,  which  is  usually  lefl  to  be  regulated 
(as  in  the  present  case)  by  a  separate  declaration,  that  they 
ahall  not  be  bound  to  do  diligence,  nor  answerable  for  omis- 
sions, or  the  insolvency  of  factors,  agents,  &c. ;  and  if  it  be 
settled  (as  it  is  understood  to  be),  that  such  a  provision  will 
not  protect  against  any  blameable  and  extraordinary  degree  of 
negligence,  it  would  seem  to  follow,  thai  it  can  be  of  no  real 
importance  whether  this  has  occurred  after  an  actual  intromis- 
sion (which  might  be  in  itself  quite  innocent  and  laudable),  or 
under  any  other  circumstances  which  still  left  it  as  a  case  of 
equal  (though  not  greater)  aggravation. 

**  Take  the  remarkable  case  of  Blane,  for  example,  to  illus- 
trate this  view  of  the  matter.  The  trustees  were  there  held 
(and  justly)  to  have  actually  intromitted  with  the  funds,  by 
individually  subscribing  certain  bank  orders,  and  receipts,  and 
discharges,  for  the  purpose  of  calling  them  up  from  the  invest- 
ments on  which  they  had  previously  stood ;  but  it  was  not,  in 
any  degree,  for  this  mere  intromission  that  they  were  found 
liable.  If  they  had  immediately  seen  them  invested  on  new 
and  more  beneficial  securities,  their  conduct  would  have  been 
not  only  blameless,  but  meritorious ;  nor  would  this  intromis- 
sion have  afforded  a  prete>[t  for  subjecting  them  for  any  loss 
that  might  have  arisen  at  a  distance  of  time,  by  the  ulcimate 
failure  of  the  new  securities,  or  the  dishonesty  of  the  factors 
who  managed  them.  The  sole  ground  of  liability,  in  short,  in 
that  case,  was  their  extraordinary  negligence  in  allowing  the 
money  so  raised  to  pass  at  once  into  the  hands  of  Patersoii,  one 
of  their  own  number,  without  seeing  that  he  reinvested  it  safe- 
ly, and  without  requiring  any  security  from  him,  for  its  applica- 
tion or  safe  keeping.  But  would  the  case,  in  this  respect,  have 
been  at  all  different,  if,  instead  of  themselves  co-operating  in 
drawing  the  money,  they  had  merely  received  a  report  from 
Paterson  that  it  had  been  paid  up  to  him  some  time  before,  and 
was  then  lying  in  his  private  cash-account?  In  such  a  case  it 
would  not  be  said  that  they  had  themselves  had  any  actual  in- 
tromission; but  the  fact  of  the  actual  state  of  the  money  being 
thus  brought  as  clearly  and  fully  to  their  knowledge^  as  if  they 
bad  themselves  furnished  him  with  the  means  of  drawing  it, 
could  they  be  less  liable  for  the  consequence's  of  their  actual 
neglect,  in  taking  no  steps  for  its  safe  investmenf,  or  requiring 
any  sort  of  security  from  the  holder,  than  if  the  very  same  mea- 
sure  of  neglect  had  occurred  after  such  an  actual  intromission  ? 

*'  But  though  the  Lord  Ordinary  has  thought  it  right  to 
throw  Out  this  view  of  the  principle  which  he  apprehends  should 
govern  such  cases,  he  holds  that  there  was,  in  this  case,  quite 
as  much  actual  intromission  on  the  part  of  the  defenders  as 
occurred  in  that  of  Blane,  or  in  most  of  the  others,  in  which 
trustees  not  accused  of  fraud  or  partiality,  and  having  the  same 
clause  of  protection  in  the  deed,  have  been  found  personally 
liable.  In  the  settlement  with  Mrs  Buchanan  Lindsay,  they 
all,  in  express  terms,  *  acknowledge  themselves  to  have  re- 
ceived'the  sum  of  X956,  there  specified,  and  sign  the  receipt 
and  discharge  accordingly,  without  any  sort  of  qualification. 
Their  so  doing  might  or  might  not  have  been  proper  or  neces- 
sary. But,  of  itself,  that  act  cuuld  have  inferred  no  responsi- 
bility. If  they  had  seen  the  money  better  reinvested,  it  would 
linve  been  laudable.  If  tbey  had  even  given  it  to  Kyd,  with 
directions  to  look  out  for  such  an  investment,  and  to  lodge  it 
in  the  bank  in  the  interim,  they  might  not  have  been  liable, 
though  he  had  immediately  run  away  with  it,  or  imposed  upon 
them  by  the  exhibition  of  false  documents,  purporting  that  their 
directions  had  been  obeyed.  If  tbey  had  even  allowed  bim  to 
keep  it  in  his  own  hands,  upon  finding  security,  tbey  might 
have  been  safe.  But  to  give  it  over  to  him,  as  tbey  did,  with- 
out any  direction  or  security  whatever,  and  never  once  to  in- 
quire what  he  did  with  it  for  the  five  or  six  years  which  in- 
tervened before  bis  bankruptcy,  when  it  appeared  that  it  had 
Y>een  traded  upon  and  lost,  was  an  actual  neglect,  at  least  as 
fliigrant  a^  that  in  the  case  of  Blane,  and,  in  the  Lord  Ordinary's 
apprehension,  would  have  made  them  liable,  though  it  had  not 


been  preceded  (as  it  was)  by  an  actual  intromission,  very  nearly 
identical  in  its  circumstances,  and  to  the  full  as  strong  as  that 
which  occurred  in  that  case. 

**  The  other  transactions,  as  to  the  sale  of  the  freehold  quali- 
fications, are  substantially  in  the  same  situation.  There,  top, 
the  defenders  interfered  personally  in  drawing  and  realising  the 
money,  and  affixed  their  individual  subscriptions  to  dispositions 
admitting  the  payment  of  the  prices;  and  without  which  sub« 
scriptions  they  were  aware  those  prices  would  not  have  been 
paid.  It  is  obviously  of  no  consequence  that  most  of  them 
signed  those  instruments  as  conscnters  only,  in  respect  that 
they  were  not  individually  infeft.  It  is  enough  to  make  the  case 
identical  with  that  of  the  receipt  to  Mrs  Buchanan  Lindsay,  and 
a  case  of  actual  intromission,  y?rsf,  that  tbey  so  signed,  in  older 
that  the  money  might  become  part  of  the  trust-funds,  over  which, 
as  a  quorum  of  trustees,  tbey  had  full  and  exclusive  powers, 
and  for  the  safety  of  which,  when  thus  drawn  in  by  their  pro- 
per act,  they  were  bound  in  some  reasonable  way  to  provide ; 
and,  second,  that  they  were  necessarily  as  completely  certior- 
ated,  both  of  the  fact  of  the  money  being  thus  realised  and 
given  over  to  Kyd,  and  of  their  power  to  make  him  take  a 
proper  security  for  it,  as  if  they  had  not  only  signed  the  re- 
ceipt as  principals,  but  had  actually  had  the  money  on  the  table 
at  their  meeting,  and  had  themselves  handed  it  over  to  that 
person. 

-  **  The  Lord  Ordinary  would  have  been  inclined,  on  the  prin« 
ciples  now  explained,  to  have  extended  their  liability  to  the 
price  of  the  house  in  Falkland,  and  even  to  the  prices  of  the 
moveable  estate,  not  realised  till  after  the  assumption  of  the 
new  trustees  in  September  I8I9.  But  as  tbey  do  not  appear 
to  have  actually  put  their  names  to  the  deeds  by  which  these 
funds  were  realised,  or  otherwise  interfered  personally  in  the 
transactions,  he  was  unwilling  to  risk  going  beyond  the  warraut 
of  the  recorded  decisions  of  the  Court,  by  subjecting  them,  on 
what  he  conceives,  however,  to  be  conclusive  evidence  of  their 
knowledge  of  the  insecure  state  of  these  funds,  and  their  total 
and  continued  neglect  of  all  measures  for  their  security  or  just 
application.  It  is  also  of  less  consequence,  that  the  liability 
should  be  thus  extended,  as  it  is  understood  that,  under  the  in- 
terlocutor as  it  stands,  nearly  as  much  will  be  recovered  as  to  re- 
place to  the  pursuer  all  that  has  been  lost  by  Kyd's  insolvency. 
It  is  a  singular,  and  it  is  believed  unprecedented  feature  in  this 
case,  that  after  their  first  meeting  in  September  ISId,  these 
trustees  never  met,  or  were  allied  together  again,  till  after  Kyd's 
bankruptcy  in  1828;  though  tbey  acted,  in  the  meantime,  so  as 
to  put  into  his  bands,  without  the  least  precaution,  funds  which, 
without  their  interference,  he  could  never  have  obtained,  and 
actually  went  on  afterwards  to  assume  a  new  trustee  in  his  room, 
and  have  continued  to  this  day  in  the  management  of  the  pursuer's 
property.  Blair,  who  was  thus  assumed  after  Kyd's  catastrophe, 
can,  of  cour-e,  ba?e  no  share  of  the  responsibility  of  those  who 
trusted  him.'* 

On  this  judgment  being  submitted  to  review,  the 
Court  appointed  the  argument  to  be  stated  in  minutes 
of  debate,  in  order  that  it  might  be  communicated 
to  the  Lords  of  the  First  Division,  and  permanent 
Lords  Ordinary,  for  advising  of  the  whole  Court, — the 
question  for  consideration  of  the  consulted  Judges  be- 
ing, "  whether  the  interlocutor  of  the  Lord  Ordinary 
should  be  adhered  to  or  altered  ?" 

Pleaded  by  the  pursuer — 
That  the  loss  in  this  case  has  not  arisen  in  spite  of  efforts  made 
by  the  defenders  to  discharge  their  duty,  ami  of  these  efforts 
misgiving,  from  causes  over  which  they  had  no  control.  On 
the  contrary,  the  loss  has  arisen  from  their  sitting  with  their 
hands  across,  just  as  if  they  bad  never  accepted  of  the  trust, 
and  had  not  been  bound  to  take  any  step  whatever  in  regard  to 
those  trust-funds,  which,  by  their  own  act,  they  had  placed  in 
the  hands  of  Mr  Kyd.  By  subscribing  the  several  deeds  ac« 
knowledging  the  receipt  of  the  money,  by  means  of  which  Mr 
Kyd  was  enabled  to  draw  it,  they  must  be  held  to  have  hud 
actual  intromission.  Every  person  who  subscribes  a  document 
by  means  of  which  money  is  drawn,  plainly  draws  the  money 
which  he  thereby  authorises  to  be  paid,  as  much  as  if  it  were  paid 
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into  his  own  hands.  Blane  v.  Paterson,  28th  January  1836.  Sim 
V.  Charles,  13ch  May  1630.  Moffat  o,  Robertson,  Slst  January 
1834.  Donaldson  &.  Kennedy,  18cb  Jane  1833.  It  is  admitted  that 
every  claim  against  a  trustee  must  turn  upon  the  issue,  whether  he 
has  been  guilty  of  gross  negligence.  But  if  this  be  the  principle 
which  is  to  determine  the  personal  liability  of  trustees,  where  is 
there  a  case  to  be  compared  to  the  present  for  gross  and  culpable 
negligence  ?  The  fact  is  undoubted,  that  after  their  first  meet- 
ing on  the  6th  September  1819,  when  they  authorise  the  trust- 
estate  to  be  converted  into  money,  and  after  subscribing  the 
several  deeds  whereby  Mr  Kyd  was  enabled  to  possess  himself 
of  these  trust-funds,  the  defenders  not  only  never  required  Mr 
Kyd  to  secure  these  funds,  but  never  even  took  the  trouble  of 
inquiring  what  had  become  of  them.  After  enabling  him  to 
possess  himself  of  the  trust-funds,  the  defenders  acted  precisely 
in  the  same  manner  as  if  they  had  resigned  the  trust,  or  as  if 
they  never  had  been  concerned  in  it.  Gratuitous  trustees,  act- 
ing under  family  settlements,  are  entitled  to  have  their  conduct 
not  only  liberally,  but  even  indulgently  considered.  But  to  hold 
them  not  liable  for  such  gross  negligence  as  here  occurs,  would 
he  to  extend  the  indulgence  shown  to  them  farther  than  is  con- 
sistent either  with  expediency  or  equity.  The  defenders  have 
referred  to  the  law  of  England ;  but  it  appears  that  the  law  of 
England  is  just  as  unfavourable  to  them  as  the  law  of  Scotland. 
1  Schoale  and  Lefroy,  341.  Willis,  pp.  167,  182.  185.  187, 
194.     Hampsoo,  pp.  51,  63.    16  Vesey,  477.     1  Eden,  149. 

Pleaded  for  the  defenders — 
That  though  in  point  of  form  this  is  an  action  of  accounting 
against  the  defenders,  it  is,  in  point  of  fact,  a  penal  action, 
wheieby  the  pursuer  seeks  to  establish  against  them  a  personal 
liability  for  certain  portions  of  the  trust-funds  which  were  in- 
tromit ted  with  by  the  two  original  acting  trustees.  There  is 
no  question  with  any  creditor  or  special  legatee  of  the  truster ; 
and  the  pursuer,  as  his  father's  gratuitous  disponee,  is  bound  to 
give  full  effect  to  the  broad  protecting  clause  contained  in 
the  settlement.  The  pursuer  must  either  instruct  actual  intro- 
missions  by  each  of  the  trustees,  or  otherwise,  that,  by  their 
conduct,  they  have  violated  tome  direction  of  the  trust,  or  done 
what  in  law  is  equivalent  to  fraud.  They  did  not  actually  in- 
tromit with  one  farthing  of  the  trust-funds;  as  trustees,  they 
have  already  accounted  for  the  funds.  They  were  authorised 
to  employ  factors  or  attorneys,  for  whom  they  were  not  to  be 
responsible ;  and  they  employed  Mr  Kyd,  as  Major  Seton  faim- 
s<;If  had  done.  They  directed  him,  with  the  price  which  he 
received  for  the  property  sold,  to  pay  the  truster's  debts,  and 
they  believed  that  he  had  done  so,  while  it  turns  out  he  hsid 
not.  But  the  trust  declares, — and  the  trustees  accepted  in  re- 
liance Oil  the  protection  afforded  by  the  declaration. — that  they 
were  not  to  be  liable  for  factors  or  attorneys,  further  than  that  they 
should  be  reputed  responsible  at  the  time  of  entering  upon  their 
duties ;  and  that  Mr  Kyd  was  so  reputed  in  1819,  and  that  he 
continued  in  good  credit  for  years  thereafter,  is  not  disputed. 
It  is  exclusively  because  of  the  terms  of  the  two  dispositions  of  • 
the  superiority,  and  of  the  discharge  by  the  trustees  to  Mrs 
Buchanan  Lindsay,  and  in  respect  these  deeds  were  subscribed 
by  the  defender  Mr  Dawson,  and  by  the  late  Mr  George  Seton, 
that  the  plea  of  actual  intromission  is  raised.  But  the  funds 
realised  by  the  sales  of  the  heritage  never  were,  in  point  of 
fact,  touched  or  actually  intromitted  with  by  them.  They  signed, 
Bsconseoters,  the  dispositions  to  the  purchasers  of  the  superiority, 
merely  as  necessary  acts  of  administration  in  the  course  of  the 
trust.  The  receipt  of  the  money  was  acknowledged  by  Mr 
Kyd  alone,  or  in  one  instance  by  Kyd  and  Taylor.  In  the  case 
of  Lord  Lyndoch  and  others  v,  Auchterlony,  it  was  held  that  a 
trustee  was  bound  to  give  bis  concurrence  to  necessary  acts  of 
administration.  But  it  never  was  contemplated,  that,  by  his 
ace  of  concurrence,  he  subjected  himself  in  personal  responsibility 
for  the  aetuml  intromissious  of  his  co-trustees.  If  the  signing  of 
a  deed  as  a  consenter  thereto,  when  la  gremio  the  receipt  of  the 
money  is  acknowledged  by  another,  makes  a  case  of  actual  in- 
tromtasiofl,  and  such  as  to  subject  trustees  in  a  personal  liability 
to  account  for  the  moneys  received  by  their  factor  or  attorney, 
there  is  nair  p^  distinction  between  actual  and  constructive  in- 
tromiasioo.  Ai^ual  intromission  is  a  matter  of  fact,  and  the 
amottJit  oi  ir  mutt  be  specially  instructed ;  otherwise  to  iufer 


the  fact  from  authority  given.  In  terms  of  a  power  conferred  to 
that  effect,  is,  instead  of  protecting,  in  truth  ensnaring  trustees 
into  a  course  of  management,  or  into  the  acceptance  of  a  gra- 
tuitous office,  which,  had  they  known  the  nature  of  it,  they 
would  have  shunned  instead  of  accepting.  The  amount  of  the 
offending  has  been,  that  the  trustees  did  not  personally  see  that 
the  prices  of  the  heritable  subjects  sold  had  been  applied  by 
Mr  Kyd  as  he  was  directed.  It  was  but  an  omission  or  neglect 
of  diligence.  They  violated  no  direction  of  tiie  trust ;  and  if 
an  omission  of  this  kind  is  to  be  held  sufficient  to  subject  trus- 
tees in  a  personal  responsibility,  when  the  truster  himself  haf 
declared  that  they  shall  not  be  liable  for  omissions  or  neglect  of 
diligence  of  any  kind,  few  persons  will  hereafter  be  induced  to 
discbarge  the  duties  of  gratuitous  trustees,  even  with  the  broadest 
protection  with  which  the  truster  himself  can  shield  them ;  and 
this  the  more  especially,  where  their  personal  responsibility  is 
pleaded  by  a  gratuitous  residuary  disponee  like  the  present  pur- 
suer. Dalrymple  v,  Murray.  4th  August  1784,  M.  3534.  Lord 
Traquair's  Trustees  v.  Cheap  and  Others,  February  1835;  Shaw, 
13.  p.  417.  Cowan  v.  Crawford,  13th  May  1836.  Home  v. 
Pringle,  Ist  December  1837 ;  affirmed  in  the  House  of  Lords, 
22d  June  1841.  Willis  on  Trusts,  pp.  193.  146.  Williams, 
Vol.  II.  p.  1124.     Leigh  v.  Barry,  3  Ath.  582. 

The  following  opinions  were  returned  by  the  con- 
sulted Judges : 

Lord  Cockburrif  Lord  President  (Boyle),  Lords 
Mackenzie,  Fullerton,  Cuningkame  and  Murray : 

"  Without  exactly  adopting  all  the  observations  in  the  Lord 
Ordinary's  note,  we  are  of  opinion  that  his  interlocutor  is  rigbr, 
and  ought  to  be  adhered  to. 

'*  Tbii^  cause  has  been  delayed  until  we  should  have  the 
benefit  of  the  opinion  of  the  House  of  Lords,  in  what  was  stated 
to  be  the  somewhat  analogous  question  of  Home  t;.  Pringle; 
and  the  judgment  of  this  Court  was  affirmed  there  last  June. 

*'  In  their  circumstances,  the  two  cases  are  quite  dissimilar. 
But  the  valuable  remarks  made  by  the  Lord  Chancellor,  con- 
firm us  in  the  conviction^  that  the  general  principle  of  our  law 
is,  that  neither  the  protecting  clause  which  occurs  in  this  par- 
ticular deed,  nor  any  of  the  usual  clauses  framed  for  the  same 
object,  can  be  held  to  liberate  trustees  from  the  consequences 
of  such  gross  negligence  as  amounts  to  culpa  lata.  This  part  of 
the  case  of  Home  v.  Pringle  was  decided  on  appeal  upon  this 
very  ground.  For  the  trustees  were  assoilzied  there,  solely  be- 
cause the  fects  did  not  imply  negligence  of  this  description. 
The  principal  charge  against  them  was,  that  though  they  had 
appointed  a  solvent  factor,  they  had  failed  to  subject  him  to 
proper  periodical  accountings.  But  the  House  of  Lords  agreed 
with  this  Court,  in  holding  this  fact  not  to  be  established ;  be- 
cause there  were  only  delays  of  a  few  months,  and,  on  the 
whole,  though  he  might  have  been  looked  after  more  strictly, 
there  was  no  culpable  failure. 

**  But  here  we  think  that  there  was.  It  is  not  necessary  for 
us  to  specify  the  circumstances  in  detail.  Their  substance  is, 
— that  certain  sums  belonging  to  the  trust-estate  came  into  the 
hands  of  the  trustees,  or  of  one  of  their  number,  with  the  know- 
ledge and  consent  of  the  rest,  as  is  proved  by  deeds  signed  by 
them  acknowledging  the  receipts;  that  though  the  trustee  aaid 
to  have  personally  received  these  moneys  was  allowed  to  inter* 
fere  so  much,  that  he  has  been  held  out  as  the  trust-factor  by 
the  defenders  in  this  action,  he  had  nover  been  regularly  ap- 
pointed to  any  such  office,  so  as  to  bring  him,  or  them,  respon- 
sibly within  the  operation  of  that  part  of  the  protecting  clause 
which  frees  the  trustees  from  being  accountable  for  factors  who 
were  reputed  safe  when  appointed ;  that  this  person  having  thus 
received  the  money  with  the  knowledge  of  bis  brethren,  they 
totally  failed  to  take  any  subsequent  charge  of  it ;  insomuch, 
that  though  they  continued  to  act  in  other  respects  as  trustees, 
they  made  no  inquiry  as  to  what  had  become  of  the  moneys,  or 
even  held  a  single  meeting  from  1819.  when  the  sums  were 
received,  till  1828,  by  which  time  the  trustee  they  had  chosea 
to  rely  upon  was  bankrupt. 

**  We  hold  this  total  disregard  of  the  trust,  after  their  atten- 
tion had  been  called,  by  their  being  required  to  sign  the  deeds, 
to  the  fact  that  these  sums  had  been  received,  to  amount  to 
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culpa  lata.  Though  Rware  of  the  indulgence  due,  under  such  a 
clause,  to  trustees,  we  think  that  no  trust-property  would  be 
safe,  if  such  gross  negligence  were  not  to  make  those  who  are 
guilty  of  it,  liable  to  the  party  injured.*' 

Lord  Ivotyf  concurred  in  by  Ijord  Gillies : 

"  I  concur  generally  in  the  above  opinion.  But  I  would  not, 
perhaps,  lay  so  much  weight  on  the  circumstance  of  Kyd's  not 
having  been  regularly  appointed  to  the  office  of  trust-factor. 

**  In  point  of  fact,  tbe^  discharge  granted  by  the  trustees  to 
Mrs  Lindsay  in  May  1822,  bears  payment  to  have  been  made 
to  *  the  said  James  Kyd,  as  factor  for  the  said  Christopher 
Seton's  estate,  and  for  behoof  thereof;*  and  the  previous  dispo- 
aition  to  Mrs  Buchanan  in  1820,  in  like  manner  proceeds  on 
the  narrative,  that  payment  had  been  made  (of  course  by  autho- 
rity of  the  subscribing  trustees)  to  '  the  said  James  Kyd,  for 
behoof  of  the  trust-estate.'  It  is  difficult  to  hold  this  (quoad 
these  payments  at  least)  as  other  than  equivalent  to  a  formal 
warrant  to  recover  the  money  in  the  character  of  factor.  And, 
indeed,  even  as  to  those  others  of  the  deeds  which  contain  no 
words  of  similar  import,  it  rather  appears  to  me  that  the  autho- 
rity to  uplift  the  money,  implied  in  the  very  subscription  of  the 
trustees,  must  receive  substantially  the  same  effect. 

*'  After  all  allowance,  however,  has  been  made  on  this  ground, 
I  can  still  see  no  reason  for  coming  to  any  other  conclusion 
than  has  been  done,  as  to  the  legal  responsibilities  incurred,  by 
the  utter  neglect  of  their  own  proper  duty  on  the  part  of  the 
trustees.     The  trustees  were  left  in  charge  of  the  estate  of  a 
pupil;  and  that  pupil,  as  the  trustees  knew,  had  no  natural  pro- 
tectors to  look  after  bis  interests,  being  an  illegitimate  child. 
In  such  a  situation,  the  trustees  were  inexcusable  for  their  total 
and  reckless  neglect  of  the  estate  which  they  had  undertaken  to 
vdminister.    And  even,  therefore,  had  they,  by  the  most  formal 
deed,  nominated  Kyd  (one  of  their  own  number)  as  factor,  I 
should  still  have  been  of  opinion,  that  their  not  holding  a  single 
meeting,  as  trustees,  for  nine  years  after  their  acceptance,  and 
their  placing  the  whole  funds  of  the  estate  into  Kyd*s  hands 
^for  their  concurrence  in  the  deeds,  which  alone  enabled  him  to 
.  gat  the  money,  amounts  to  no  less),  without  ever  from  that 
moment  taking  a  single  step  to  compel  him  to  account,  or  at  all 
to  ascertain  what  he  was  doing  with  the  estate,  was  enough  to 
bring  the  case  up  to  that  full  measure  of  crassa  negligentia, 
which  undoes  all  legal  or  equitable  claim  on  their  part  to  pro- 
tection, even  under  such  a  clause  in  their  favour  as  is  here 
founded  on.    Clauses  of  this  kind  do  not  protect  against  positive 
breach  of  duty.     And  where  one  accepts  of  the  office  of  trustee, 
and  thereby  undertakes,  as  he  surely  does  undertake  to  some 
txtcntt  to  administer,  or  superintend  the  administration  of  the 
estate  which  the  trust  places  under  his  charge,  what  is  it  short 
of  a  breach  of  duty,  when  he  stands  wholly  aloof  and  does  a6- 
9olutely  nothing,  leaving  the  estate  in  the  meanwhile  to  run  to 
ruin,  not  less  effectually  than  if  he  had  never  taken  upon  him 
the  office  of  trustee  at  all  ? 

"  I  may  just  farther  explain,  that  I  do  not  regard  the  cir- 
icumstances  of  the  case  as  sufficient  to  bring  the  trustees  within 
the  category  of  parties  liable  for  actual  intromissions.  Their 
subset iption  of  the  deeds  I  regard  merely  as  a  subscription  for 
conformity.  Accordingly,  had  Kyd  failed  with  the  funds  in  his 
hands  within  any  reasonable  period  after  their  having  thus 
authorised  and  sanctioned  his  receipt  of  the  money — there  be- 
ing no  room  in  this  case  for  any  charge  of  gross  negligence  on  their 
part, — I  think  they  must  have  been  free.  I  should  have  been 
of  the  same  opinion,  even  had  the  money  actually  passed  through 
their  own  bands, — they  being  perfectly  entitled  to  call  in  the 
assistance  of  Kyd  or  any  other  third  party,  as  factor  or  agent,  in 
order  to  the  practical  appropriation  and  disbursement  of  the 
money  in  terms  of  the  trust.  But  in  no  view  can  I  hold  them 
excusable, — after  putting  the  money  into  the  hands  of  such  third 
party, — for  having  allowed  it,  or  the  greater  part  of  it,  to  re- 
main there  for  a  space  of  nine  years  wholly  uncared  for,  and 
without  so  much  as  an  account  having  during  all  that  time  been 
rendered.  It  is  here  that  the  gravamen  of  the  case,  as  regards 
the  trustees,  in  my  opinion  lies.  For,  could  I  get  over  the  plea 
of  culpa  lata  as  applied  to  this  species  facti,  I  should  have  been 
disposed,  in  other  respects,  to  allow  them  the  protection  of  the 
clause  which  the  trust-deed  contains  in  their  favour ;  that  pro- 


tection beings  only  to  be  withheld  when  there  is  a  clear  case  of 
culpa  lata, — which,  however,  I  think,  there  unquestionably  is 
here." 
Lord  sfefftcy  absent  from  indisposition. 

At  advising, 

Lord  JusOce-  Clerk,"^!  concur  in  the  result  of  the  opinioos 
of  the  consulted  Judges,  but  not  in  the  details  of  the  opinion  of 
Lord  Gillies,  or  of  the  Lord  Ordinary's  note.     The  action  is  to 
compel  the  trustees  to  denude  and  account;  and  I  think  they  are 
liable  personally  to  make  good  the  sums  concl  uded  for.  T  wo  of  the 
original  trustees  named  by  the  truster  accepted,  and  assumed  other 
three  individuals  to  act  along  with  them.     The  pursuer  was  an 
infant,  and  a  natural  son,  and  the  trustees  were  appointed  his 
tutors  and  curators,  and  were  hu  only  guardians.     The  trust 
contemplated  a  long  period  of  management,  and  was  peculiarly 
onerous.     During  the  first  nine  years,  there  was  only  one 
meeting,  at  which  the  trustees  authorised  the  sale  of  eertain 
subjects,  and  instructed  Kyd  to  advertise  them.     But  Kyd  had 
no  commission  allowed  him,  nor  was  he  appointed  fiutor.     I 
say  nothing  of  the  legality  of  appointing  one  of  a  body  of  trus- 
tees to  be  factor,  with  a  aalary.     If  a  fsctor  be  appointed,  there 
is  a  regular  settlement  of  accounts,  which,  from  a  feeling  of 
false  delicacy,  is  not  the  case  generally  with  a  managing  trus- 
tee.    To  bring  the  trustees  within  the  protecting  clause  in  the 
trust-deed,  Kyd  ought  to  have  been  regularly  appointed  factor. 
He  took  steps  for  the  sale  of  the  subjects,  and  when  it  was 
effected,  the  deeds  of  conveyance  were  signed  by  the  trustees. 
The  receipt  and  discharge  of  the  trustees  formed  the  foundation 
of  tbe  payment  of  the  price.     Kyd  had  no  authority  to  receive 
the  money,  and  grant  a  discharge.     In  one  of  the  deeds  he  is 
called  factor ;  but  in  a  question  between  the  pursuer  and  the 
trustees,  thi.s  is  of  no  moment,  and  cannot  give  them  the  bene- 
fit of  the  regular  appointment  of  a  factor.     Are  the  trustees 
then  chargeable  with  these  sums  in  accounting?  When  money 
is  paid  to  trustees  on  a  concurring  receipt,  payment  is  made  to 
all.    The  money  here  was  paid  to  Kyd,  but  on  the  joint  receipt 
of  the  trustees;  and  they  Were  in  the  knowledge  that  the  money 
was  in  his  hands,  awaiting  their  disposal.    In  Blane  r.  Pater- 
son,  the  signing  a  receipt  was  held  personal  intromission  with 
the  money.     Is  there  not  actual  intromission  when  money  is 
paid,  and  lies  at  the  disposal  of  the  parties  for  whom  it  Is  paid? 
But  if  there  be  actual  intromission,  the  result  is,  that  they  have 
the  money,  and  must  be  liable  for  it ; — if  they  have  it  not,  what 
did  they  do  with  it  ?  They  must  show  how  they  are  to  be  dis- 
charged of  it.    Actual  intromission  is  of  the  essence  of  liability. 
Tbe  defenders  quote  the  clause,  declaring  they  shall  not  be 
liable  for  factors ;  but  they  must  show  they  acted  on  the  clause, 
— that  they  appointed  a  factor,  and  that  the  particular  instance 
was  a  factorial  transaction.    Kyd  was  not  factor;  and  the  money 
was  received  by  the  trustees.     How,  then,  can  it  be  called  a 
factoiial  transaction,  and  that  they  put  it  under  his  ftictorial 
charge  ?     I  am  not  prepared  to  take  this  off  their  hands  here. 
They  say  that  the  money  did  not  come  into  their  pockets ;  but 
they  were  the  more  bound  to  look  after  it  on  that  account. 
They  cannot  say  they  made  a  loan  of  it  to  Kyd ;  for  they  gave 
no  directions  to  that  effect.     When  there  is  actual  intromis- 
sion, there  must  be  care  and  charge ;  but  there  was  utter  ne- 
glect here  for  nine  years,  which  is  culpa  lata,  and  amounts  to 
dole. 

Lord  Meadowbank. — I  thought  this  a  case  of  great  difficulty, 
and  had  indicated  an  opinion  rather  against  the  interlocutor ; 
but  now  I  concur  generally  with  your  Lordship,  except  as  to 
one  point — the  legality  of  appointing  one  out  of  a  number  of 
trustees  as  factor,  with  a  salary. 

Lord  Justice'  Clerk. — I  am  not  prepared  to  say  that  such  an 
appointment,  with  a  salary,  is  legal. 

Lord  Medwyn. — We  have  the  opinions  of  the  consulted 
Judges  making  the  trustees  personally  liable,  but  by  no  means 
on  the  same  grounds.  When  two  or  more  trustees  concur  in 
granting  a  recept  for  money,  they  may  not  be  liable  for  what 
is  received  by  one  of  their  number.  The  truster  may  limit 
their  liability  only  for  actual  intromissions,  and  not  omissions. 
When  trustees  are  called  on  to  grant  receipts  for  the  purpose 
of  carrying  on  the  trust,  they  canno^  be  liable  on  account  of 
intromission—for  it  is  not  actual.     Hire  there  n  m>  actual  in- 
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iromisnon.  I  thiak  Kyd  wsi  fsctor,  althougli  not  formally  sa 
The  money  eaae  into  his  bands ;  and  I  see  no  meaning  in  the 
protecting  clause,  if  it  does  not  cover  the  other  trustees  in  the 
transaction.  They  may  he  liable,  no  doubt,  for  loss  incurred 
by  great  negligence ;  but  negligence  will  be  measured  very  dif- 
ferently where  the  intromission  is  actual,  and  not  merely  con- 
etractive,  and  also  where  the  trustees  are  gratuitous  and  not 
«daried.  In  the  present  case,  Kyd  got  the  money  in  the  doe 
course  of  management,  and  while  in  good  credit.  I  concur 
with  the  Judges  who  hold  that  the  trustees  cannot  be  liable 
on  the  ground  of  Actual  intromission.  The  signing  of  the 
deeds  acknowledging  receipt  of  the  money,  was  merely  ne- 
gative intromission.  If  the  trustees  are  not  to  be  protected 
against  claims,  except  for  what  they  actually  received,  then. 
Instead  of  getting  benefit  from  the  protecting  clause,  as  under- 
stood by  plain  men,  they  will  only  have  been  allured  by  it. 

Lord  M(Mer9iff.--—l  cannot  conoor  with  the  majority  of  the 
consulted  Judges,  but  am  of  the  opinion  of  Lord  Medwyn. 
The  i|ttettion  is,  are  the  trftstees  to  be  liable  for  the  unforeseen 
failure  of  Kyd,  the  favoured  agent  of  the  truster  during  his 
life,  and  of  his  trustees  after  his  death.     A  claim  of  this  sort 
must  be  rested  on  clear  grounds  of  law.     The  pursuer  must. 
say  something  more  than  that  the  money  was  lost;  for  the 
trustees  will  clearly  not  be  liable,  unless  the  loss  was  incurred 
throagh  something  more  than  mere  contingencies.     If  they  had 
put  the  money  out  on  personal  security,  or  had  they  lodged  it 
in  the  Fife  Bank,  it  might  have  been  lo3t ;  but  the  trustees 
would  not  be  liable,  even  without  any  protecting  clause.    They 
are  gratuitous  tru&tees,  and  are  liable  only  for  ordinary  dili- 
f^ence,  as  in  the  management  of  their  own  affairs.     But  the 
law  of  Scotland — looking  to  the  comfort  of  families  in  the  es- 
tabtisbtng  of  trusts — the  necessity  of  their  enduring  for  a  long 
period — and  the  hazards  attending  them, — ^ha^  gone  beyond  this, 
and  appointed  a  special  protection  to  trustees.     The  protecting 
clause  in  a  trust-deed  must  mean  something  more  than  if  it  had 
not  been  there.     The  pursuer  here  is  a  gratuitous  donee,  and 
not  a  third  party :  he  is  therefore  in  the  same  situation  as  if 
old  Seton  himself,  supposing  he  bad  been  absent  for  awhile, 
were   to  return  and  cuU  these  trustees  to  answer  to  him. 
With  reference  to  the  clause  in  the  deed,  and  the  circumstances 
of  the  ease — (reads  protecting  clause.)     From  the  technical 
frequency  of  this  clause,  we  are  apt  to  overlook  its  import ; 
but  it  has  a  special  meaning.     It  is  the  contract  on  which  the 
trustecB  act,  and  is  to  be  favourably  construed  so  long  as  the 
tro8tee9  act  honestly.     They  are   to  be  answerable  only  for 
actual  intromission, — not  for  omission,  nor  iinguli  in  goHdum. 
The  truster  knew  that  deeds  of  sale,  &c.,  must  be  signed  by 
a  quorum  of  the  trustees,  and  he  puts  fn  the  clause  protecting 
the  trustees,  where  they  sign  without  having  actual  intromis- 
sion.    These  words  must  be  construed  as  they  presented  them- 
selves to  the  truster  himself,  or  to  trustees  designing  to  do  a 
kind  act,  such  as  the  defenders,  who  allowed  themselves  to  b^ 
assumed  as  trnstees  on  solicitation.     If  the  truster  himself 
were  here  instead  of*  the  pursuer,  could  be  put  such  a  gloss 
upon  his  own  language  as  to  say,  that  if  the  trustees  signed  any 
deed  by  which  money  came  to  be  received  by  his  own  friend, 
they  actually  intromitted  with  it,  although  they  never  touched 
it  ?     The  point  of  intromission  must  first  be  decided,  and  after- 
wards the  negligence — for  the  two  are  wholly  distinct.   If  there 
was  actual  intromission,  then  the  trustees  must  be  liable.     But 
look  at  the  documents  on  which  it  is  attempted  to  be  made 
out.     They  are  not  simple  deeds  of  receipt  and  discharge :  they 
bear  expressly  that  the  money  was  received  by  Kyd  and  Tay- 
lor, and,  in  one  instance,  hy  Kyd  alone.     The  other  trustees 
are  consenters;  and  the  point  is,  looking  to  the  protecting 
clause,  does  the  fact  that  they  did  concur,  nay,  must  have  con- 
curred, amount  to  actual  intromission  ?     It  is  declared  in  the 
deed,  that  the  money  was  paid  to  Kyd,  and  the  protecting 
clause  declares,  that  the  trustees  are  not  to  be  liable  for  one 
another's  intromissions.     But  it  is  said  that  Kyd  ne?er  had 
any  regular  deed  of  factory.     I  think  this  is  not  of  much  im- 
portanoc.     He  was  factor  for  many  years  to  the  truster  him- 
aeU.     He  is  expressly  designated  factor  in  one  of  the  deeds 
signed  by  the  trustees;  and  I  have  no  idea  that  the  protection 
againat  the  insolvency  of  fiictors  can  be  explained  away,  merely 
becanse  there  iras  no  regular  deed  of  factory.    For  these  rea- 


sons, I  am  of  opinion  that  there  was  no  case  of  actual  intro- 
mission.    A  quorum  of  trustees  may  sign  deeds  for  hundreds 
of  thousands  of  pounds,  who  never  dreamt  that  in  so  doing 
they  incurred  actual  intromission, — who,  while  necessarily  put- 
ting their  names  to  deeds  and  discharges,  never  imagined  th6y 
Were  ruining  themselves  and  their  families.     If  such  is  to  be 
the  law,  can  the  office  of  a  trustee  be  any  longer  undertaken 
by  respectable  men  ?     The  question  of  negligence  is  a  different 
matter.     Both  opinions  go  on  erassa  negligentia,  and  such  has 
been  found  to  be  a  ground  of  liability  as  in  the  case  of  Home. 
But  here  the  money  was  not  unnecessarily  uplifted :  it  was  on 
a  minute  of  the  trustees, — nor  was  it  made  over  in  loan  to 
Kyd.     He  was  in  the  active  management  of  the  trust  as  im> 
tended  hy  the  truster,  and  it  was  understood  that  h6  should 
apply  it  to  trust  purposes.     It  is  not  even  upon  the  reeoff  that 
Dawson  was  in  the  knowledge  that  it  had  not  been  so  applied. 
What,  then,  is  the  negligence  which  is  thought  to  be  io  in* 
tolerable?     The  estate  was  in  gooil  order;  and  the  trustees 
believing  the  debts  to  have  been  paid,  there  was  nothing  far- 
ther to  do.     Kyd  was  in  perfect  credit,  and  was  intrusted  by 
Dawson  himself  with  his  own  pecuniary  affairs  to  a  great  ex- 
tent ;  and  yet  the  Lord  Ordinary  says  they  would  not  have  so 
acted  in  their  own  affairs.     The  gravamen  of  the  charge  is^ 
that  the  other  trustees,  relying  upon  Kyd  as  the  truster  himself 
had  done,  and  having  no  occasion  to  meet,  did  not  meet  and 
call  him  to  a  strict  account.     I  grant  there  was  neglect  of  what, 
in  strict  duty,  ought  to  have  been  done ;  but  the  truster,  under 
a  full  sense  of  the  infirmities  of  human  nature,  puts  in  a  clause 
of  protection  for  the  express  purpose  of  encouraging  them  to 
accept  of  the  trust.     The  Lord  Ordinary  seems  to  construe  the 
clause  as  protecting  only  against  neglect  of  legal  diligence.     I 
say  it  does  not  mean  this,  but  neglect  amounting  to  cuipa  lata. 
It  is  so  put  in  the  opinions  of  the  Judges ;  but  the  fiicts  do  not 
amount  to  it.     The  only  fault  of  the  trustees,  was  that  along 
with  all  the  world — they  relied  too  much  on  Kyd.     What  is 
this  but  omission  ?     The  maternal  relations  of  the  pursuer  saw 
this,  and  did  not  interfere.     The  defenders  themselves  so  acted 
in  their  own  affairs.     Without  wasting  more  time,  I  cannot 
better  express  my  opinion  than  in  the  words  of  Lord  Corehouse 
in  the  case  of  Traquair : — "  As  the  defenders  therefore  had  no 
actual  intromission, — as  they  had  transgressed  no  order  of  the 
truster  or  of  the  Court, — as  they  were  guilty  of  no  fault,  ex- 
cept neglect  or  omission  to  see  that'*  Kyd  had  paid  the  truster's 
debts,  '*  which  they  had  directed  him  to  do, — as  it  is  not  alleged 
that  they  had  reason  to  entertain  any  suspicion  of  his  credit  till 
his  bankruptcy  took  place, — there  is  no  ground  for  subjecting 
them  to  the  loss  which  has  occurred.  From  exuberant  confidence 
in  their  factor,  they  acted  imprudently  and  carelessly ;  but  it  was 
an  omission  only,  and  certainly  it  was  no  act  of  transgression, 
far  less  a  dishonourable  act." 

The  CouK  pronounced  the  following  interlocutor : 

"  Adhere  to  the  interlocutor  complained  of,  and  refuse  the 
desire  of  the  note  :  Find  no  expenses  hitherto  due ;  and  remit 
to  the  Lord  Ordinary  to  proceed  further  in  the  cause." 

Lord  Ordinary^  Jeffrey. — Act,  More;  Andrew  Grieve,  W.S,, 
Agent. — AU,  Wbigbam  ;  James  Fergusson,  W.S.,  Agent  for 
Dawson, — Penney;  Geo.  Lyon,  W.S.,  Agent  for  Taylor, — F. 
CfcrA.— [J.W.l 
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Second  Division. — (J.  W.) 

No.  68. — Elizabeth  Staio  or  Scott  and  Othebs, 
Pursuers,  V,  The  General  Commissioners  of  Po' 
lAC^  for  the  Burgh  <2/'Ddndee,  Defenders, 

Landlord  and  Tenant — Lease — Police  Statute — Construction — 
Tenement  of  Land — Held  that  the  words  *'  tenement  of  land," 
occurring  in  certain  clauses  of  the  Dundee  Police  Act,  1837| 
mean,  and  are  applicable  only  to,  a  single  or  individutd  build* 
ing,  although  containing  several  dwelling'houses,  with,  it  may 
be,  separate  means  of  access,  but  under  the  sawu  roof,  and  en- 
dosed  by  the  same  gables  or  walls,  and  that  they  do  not  extend 
to,  or  comprehend  any  square,  ranqe,  or  angle  of  buildings 
consisting  tf  several  houses  completely  divided  from  each  other 
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by  parly-wails  and  separate  roofs,  whether  the  same  belong  to 
one  individual  or  body  of  individuals,  or  to  many. 
Process — Competency — Parties  not  called —  The  commissioners 
of  police  of  a  royal  burgh  having  let  thefulzie  of  the  burgh  and 
'Suburbs  vented  in  them  by  Statute,  subsequently  passed  a  resO' 
lution,  declaring  that  they  had  no  right,  under  the  Statute,  to 
a  part  of  the  suburban  fulzie,  which  the  tenant  conceived  had 
been  let  to  him — Held  that  the  tenant  was  entitled  to  pursue  an 
action  of  declarator  of  the  extent  of  the  subject  let  to  him  against 
the  commissioners^  without  calling  the  suburban  inhabitants. 

The  police  of  the  burgh  of  Dundee  is  regulated  by 
an  Act  of  Parliament,  passed  on  12th  July  1837.  By 
section  112  it  is  enacted, 

"  That  the  whole  dung,  fulzie,  soil,  dirt,  ashes  and  filth,  within 
the  limits  of  the  hiirgh  of  Dundee,  before  described,  shall  be 
vested  in  the  said  General  Commissioners, — saving  and  except- 
ing the  refuse  of  the  public  or  general  slaughter-house  for  the 
time,  within  the  said  burgh,  and  of  tan-yards  and  spinning-mills, 
and  the  dung  from  stables  and  cowhouses,  subject  to  the  pro- 
vision after  mentioned ; — and  also,  saving  and  excepting  the 
whole  dung,  fulzie,  soil,  dirt,  ashes  and  filth,  from  places  situate 
beyond  the  boundaries  of  the  ancient  burgh  of  Dundee,  belong- 
ing to  any  person  having  an  ash-pit  or  necessary  for  the  use  or 
accommodation  of  his  family,  and  for  receiving  the  dung,  fulzie, 
soil,  ashes  and  filth  of  such  family  exclusively,  or  belonging  to 
any  persons  inhabiting  the  same  tenement  of  land,  and  having 
an  ash-pit  or  necessary  for  the  use  or  accommodation  of  those 
inhabiting  such  tenement,  and  for  receiving  the  dung,  fulzie, 
soil,  ashes  and  filth  of  such  inhabitants  exclusively,  and  de- 
posited^y  such  person  or  persons  in  such  ash-pit  or  necessary ; 
provided  such  ash-pit  or  necessary  be  removed  from  any  public 
street,  lane,  or  passage,  and  not  exposed  to  the  view  of  foot- 
passengers  therefrom,  and  in  such  a  situation  as  not  to  admit  of 
depositation  by  neighbours,  or  to  be  in  any  respect  offensive  to 
neighbours  or  the  public; — and  also,  saving  and  excepting  the 
dung,  fulzie,'*  and  others  collected  by  the  trustees  for  the  har- 
bour, as  therein  provided. 

By  section  115  it  is  provided, 

'*  That  if  any  person  shall  be  convicted  before  the  Judge  oflSci- 
ating  in  the  Police  Court,  of  having  mixed,  or  allowed  to  be 
mixed,  with  the  dung,  fulzie,  and  refuse  of  slaughter-houses, 
Btables,  or  cow-bouses  belonging  to  private  parties,  any  dung, 
soil,  dirt,  ashes,  or  filth,  vested  by  this  Act  in  the  said  com- 
missioners ;  or  if  any  person  shall  be  convicted  before  such 
Judge  of  depositing,  or  allowing  to  be  deposited,  in  any  ash-pit 
or  necessary,  beyond  the  bounds  of  the  ancient  butgh  of  Dun- 
dee, other  than  such  as  he  shall  or  may  have  provided,  as  afore- 
said, for  the  exclusive  use  of  himself  and  his  family,  or  as  shall 
have  been  provided  for  the  tenement  of  land  of  which  he  in- 
habits a  part,  as  aforesaid,  any  dung,  soil,  fulzie,  dirt,  ashes, 
,  and  filth  from  places  not  occupied  by  himself  or  his  family, — 
such  person  or  persons  shall  be  liable  for  every  such  ofiTenee  in 
a  penalty  not  exceeding  five  pounds,  and  not  less  than  five  shil- 
lings." 

By  the  II  8th  section,  it  is  declared  lawful  for  the 
commissioners,  from  time  to  time, 

"  to  grant  leases  for  any  period,  not  exceeding  three  years,  of 
the  dung,  fulzie,  soil,  dirr,  ashes,  and  filth  hereby  vested  in 
them,  either  with  or  without  such  as  shall  come  to  belong  to 
them  by  forfeiture ;  such  leases  being  made  by  public  roup  to 
the  highest  bidder,  under  such  limitations,  restrictions  and  con- 
ditions, as  to  the  said  general  commissioners  shall  appear  proper.*' 

Acting  under  this  last-recited  power,  the  town  ma- 
nure was  exposed  to  roup,  for  the  first  time  under  the 
Statute,  upon  12th  January  1838,  as  upon  a  lease  for 
three  years,  to  commence  from  and  after  15th  May 
1 838.  The  upset  price  was  £  1 800 ;  but  after  compe- 
tition, William  Robertson  was  preferred  to  the  lease 
as  the  highest  bidder,  at  the  yearly  rent  of  £2225. 
The  deceased  Mr  Scott  subsequently  acquired  right  to 
the  lease  from  Robertson,  and,  with  his  consent,  a  con- 


tract of  lease  was  entered  into  between  Mr  Scott  and 
the  Commissioners  of  Police,  acting  through  their  com- 
mittee on  cleansing,  which  bears  to  have  been  executed 
on  the  7th  and  8th  February  1838.  The  contract  nar- 
rates the  power  of  leasing  conferred  by  the  Statute, 
and  the  proceedings  at  the  public  roup,  with  the  right 
subsequently  acquired  by  Mr  Scott,  and  sets  to  him, 
bis  beirs  or  assignees, 

*'  all  and  whole  the  dung,  fulzie,  soil,  dirt,  ashes  and  filth  with- 
in  the  limits  of  the  burgh  of  Dundee,  so  far  as  vested  in  the 
General  Commissioners  of  Police,  as  well  as  what  may  become 
vested  in  them  by  forfeiture,  saving  and  excepting;'* 
and  then  follow  the  exceptions  contained  in  the  Statute. 
It  also  contains  a  clause  of  warrandice  "  from  all  facts 
and  deeds  done,  or  to  be  done  by  them,  in  prejudice 
hereof,"  &c. 

The  lessee  was  taken  bound  to  employ  a  sufficient 
number  of  horses  and  carts  to  collect  and  carry  away 
the  fulzie,  and  one  scavenger  was  to  be  appointed  by 
the  commissioners,  and  paid  for  at  their  expense,  to 
attend  each  cart  and  assist  the  carter  in  loading  it. 

After  the  date  of  the  lease,  but  before  the  term  of 
entry,  a  question  arose  at  the  Board  of  Commissioners 
in  regard  to  the  efiTect  of  the  expression  **  tenement  of 
land,"  in  the  exception  (§  112)  applicable  to  places 
situated  beyond  the  boundaries  of  the  ancient  burgh. 
At  difiTerent  places  of  the  extended  royalty,  there  are 
extensive  piles  or  clusters  of  buildings  which  form 
considerable  angles,  ranges,  and  squares,  and  consist 
of  difiTerent  houses,  divided  from  each  other  by  gable 
or  party-walls,  and  under  separate  roofs.  These  clus- 
ters of  buildings  were  either  erected  by,  or  now  belong 
to,  joint-stock  companies,  and  to  individuals,  and  are 
held  by  the  proprietors,  some  as  separate  possessions, 
and  others  under  joint  pro  indiviso  titles.  They  are 
let  out  in  small  dwelling-houses  to  work-people  and 
others,  and  some  of  them  contain  about  two  hundred 
families,  or  upwards  of  eight  hundred  individual  inha- 
bitants. The  question  stirred  by  certain  of  the  com- 
missioners was,  whether  the  fulzie  of  these  ranges  of 
buildings  fell  under  the  description  of  **  tenements  of 
land,"  to  which  the  statutory  exception  applied  ? 

On  the  11th  April  1838,  a  motion  was  made  at  a 
meeting  of  the  board, 

"  that  the  commissioners,  in  the  bye-laws  to  be  made  hy  them, 
ought  distinctly  to  declare  that  any  square,  range,  or  angle  of 
buildings  in  the  extended  royalty,  belonging  to  one  proprietor 
or  joint  pro  indiviso  proprietors,  having  one  common  ash-pit  and 
necessary,  so  as  to  enable  the  inhabitants  to  provide,  as  at  pre- 
sent, for  their  convenience,  comfort  and  cleanliness,  shall  be 
reckoned  as  one  tenement  for  the  parpoees  specified  in  section 
112  ofthe  Police  Act." 

This  motion  was  carried,  and  a  declaration  in  terms 
of  it  was  annexed  to  the  laws  and  bye-laws  which  were 
afterwards  published.  The  lessee  having  heard  of  the 
intended  resolution,  caused  his  law-agent  to  address  a 
letter  to  the  clerk  of  the  commissioners,  dated  17th 
April  1838,  in  which  he  represented  that  the  attempt 
to  take  away  and  deprive  him  of  so  considerable  a  part 
of  the  dung  to  which  he  had  right  under  his  lease,  was 
illegal  and  unauthorised,  and  intimated  that  he  held 
the  commissioners  liable  for  all  the  loss  and  damage 
which  he  might  suffer  by  and  through  the  resolution. 

Soon  after  the  commencement  of  his  lease,  Mr  Scott 
made  an  application  in  the  Police  Court,  as  for  penal- 
ties against  certain  of  the  parties  by  whom  the  fulzie 
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collected  from  the  buildings  in  question  was  appropri- 
ated, but  without  effect.  In  February  1839»  he  again 
called  upon  the  commissioners  to  review  their  resolu- 
tion of  1 1th  February  1838,  but  having  failed  to  obtain 
redress,  he  raised  the  present  action,  which  is  now  in- 
sisted in  by  his  widow  and  son.  The  summons  is 
dated  and  signeted  29th  April  1 839,  and  the  conclu- 
sions are  both  declaratory  and  petitory.  By  the  de- 
claratory conclusions  it  is  sought  that  it  should  be 
declared, 

1.  ••  That  the  words  *  tenement  of  land/  which  occur  in  the 
exemption  or  exception  declared  by  the  said  recited  Act,  sec- 
tion 112,  mean,  and  are  applicable  only  to  a  single  or  indivi- 
dual building,  ahhougb  containing  several  dwelling-bouses, 
with  (it  may  be)  separate  means  of  access,  but  under  the  same 
roof,  and  enclosed  by  tfae  same  gables  or  walls."  2.  "  That 
the  said  exemption  does  not  extend  to,  or  comprehend  any 
square,  range,  or  angle  of  buildings,  consisting  of  several  bou»es 
completely  divided  from  each  other  by  party-walls  and  separate 
roofs,  whether  tbe  same  belong  to  one  individual,  or  body  of  in- 
dividuals, or  to  many.'*  And,  3.  **  That  the  declaration  or  reso- 
lution of  the  said  general  commissioners  of  11th  April  1838,  in 
relation  to  the  said  exemption,  is  contrary  to  tbe  true  intent  and 
meaning  of  the  said  recited  Act,  and  that  it  is  illegal  and  incon- 
sistent with  the  pursuer's  just  rights,  under  the  foresaid  contract 
of  lease.** 

The  petitory  conclusions  are  twofold, — Firsts  That 

the  Commissioners  of  Police  be  decerned  to  rescind  the 

resolution  complained  of,  and 

'*  to  cause  their  scavengers  and  others  to  assist  in  receiving  and 
delivering  into  the  pursuer's  carts,  the  dung,  fulzie,  &c.,  of  the 
said  squares,  ranges,  and  angles  of  buildings ;  and  to  gather, 
collect,  deposit,  and  deliver  the  same  to  the  pursuer,  as  usual, 
in  regard  to  other  buildings  and  places  within  the  bounds  of 
police;  and,  gi^erally,  to  give  tbe  pursuer  all  the  aid  and  as- 
sistance in  regard  to  the  collection  and  delivering  of  the  fulzie, 
&c.,  of  such  squares,  ranges,  and  angles  of  building,  or  the  en- 
forcing of  regulations  of  police,  and  enforcing  the  sanctions  of 
tfae  laws  enacted  by  the  said  recited  Act,  as  they  are  bound  or 
accustomed  to  give  in  regard  to  the  fulzie,  &c.,  of  other  build- 
ings and  places  within  the  said  bounds  which  are  not  exempted 
from  the  operations  of  the  said  Police  Act." 

And,  second,  that  the  conmiissi oners  be  decerned  to 
make  payment  to  the  pursuer  of  the  sum  of  £1500 
Sterling,  or  such  other  sum,  more  or  less, 

"  as  shall  be  ascertained  to  be  the  loss,  injury,  damage,  and 
expense  sustained  and  incurred  by  the  pursuer  in  the  premises, 
during  tbe  period  from  tbe  commencement  of  the  foresaid  con- 
tract of  leai^e  on  15th  May  1838,  to  the  date  of  this  summons, 
or  which  he  may  sustain  and  incur  in  the  premises  for  tbe 
period  from  thi^  date  until  the  expiry  of  his  lease,  or  until  the 
said  resolution  or  declaration  shall  be  rescinded  and  recalled, 
and  until  due  and  full  effect  shall  be  given  to  the  pursuer's 
contract  of  lease  in  relation  to  the  fulzie,  &c.,  of  the  squares, 
ranges,  and  angles  of  building,  illegally  exempted  as  afore- 
lald." 

The  cause  having  been  debated  upon  the  closed  re- 
cord before  the  Lord  Ordinary,  the  following  interlo- 
cutor was  pronounced : 

*S18M  July  1840 Tbe  Lord  Ordinary  having  heard  coun- 
sel upon  this  record,  and  thereafter  considered  the  whole  pro- 
cess— Finds,  that  by  the  subsisting  Police  Act  for  the  town  of 
Dundee,  neither  the  Commissioners  of  Police,  nor  any  tacksman 
under  tbem,  are  entitled  to  claim  the  dung,  soil,  and  ashes  put 
out  from  the  dwellings  of  families  inhabiting  squares,  courts, 
or  any  continuous  range  of  building  erected  by,  or  belonging  to 
one  proprietor,  or  to  pro  indiviso  owners,  and  let  out  by  them 
to  separate  tenants,  whether  the  same  are  divided  by  party- 
walls  or  not,  provided  the  said  proprietor  has  furnished  an  ash  • 
pit  and  necessary  for  tbe  exclusive  use  of  the  families  so  resi- 
dent OD  his  own  property,  and  in  no  respect  offensive  to  the 


neighbours  or  the  public :  Finds,  in  particular,  that  tbe  pro- 
prietors of  Dudbope  Crescent,  Watt's  Court,  and  Seafield 
Square,  are  entitled  to  provide  one  ash-pit  and  necessary  on 
each  of  the^e  properties,  for  the  exclusive  use  of  the  families 
occupying  the  several  dwellings  contained  in  these  continuous 
ranges  of  building  respectively :  Finds  it  not  alleged  that  the 
existing  ash-pits  and  necessaries  provided  for  these  continuous 
buildings  respectively,  are  in  any  respect  offensive  to  the  neigh- 
bours or  the  public :  Therefore,  so  far  sustains  the  defences, 
and  assoilzies  the  defenders  from  the  action,  and  decerns:  Fur- 
ther, appoints  the  cause  to  be  enrolled  in  the  motion-roll  in 
November,  in  order  that  the  pursuer  may  be  prepared  to  state 
if  he  wishes  any  inquiry  to  be  directed,  or  any  special  judgment 
pronounced,  as  to  other  tenements  or  ranges  of  building  set  forth 
in  his  schedule :  Finds  neither  party  liable  in  tbe  expenses 
hitherto  incurred,  and  decerns. 

"  Note It  is  probable  that  some  difference  of  opinion  may 

arise  as  to  the  proper  construction  of  the  Police  Act  on  which 
the  present  question  turns,  as  it  is  expressed  in  terms  calculated 
to  give  a  plausible  support  to  a  plea  contrary,  as  the  Lord  Ordi- 
nary conceives,  to  the  object  and  probable  meaning  of  the  par- 
ties whose  rights  were  meant  to  be  provided  for  by  tbe  Statute 
at  the  time  it  was  passed. 

'*  This  Act  was  passed  so  recently  as  July  1837.  At  that 
period  it  would  appear  from  the  schedules  produced,  that  there 
were  an  unusual  number  of  tenements  or  ranges  of  building 
belonging  to  proprietors  in  the  suburbs,  and  beyond  the  old 
royalty  of  Dundee,  which  had  been  built  for  the  occupation  of 
artizans,  or  of  tenants  in  tbe  middle  or  more  bumble  classes  of 
society.  It  rather  appeari  at  present,  that  while  proprietors 
within  the  old  royalty  of  Dundee  bad  been  all  along  obliged  to 
give  their  dung  and  refuse  to  the  persons  employed  in  tbe  daily 
cleansing  of  tbe  town,  the  proprietors  beyond  the  royalty  in- 
sisted on  an  exemption  being  made  as  to  their  case,  and  that 
they  should  be  entitled  to  retain  tbe  manure  made  on  their  re- 
spective properties,  if  they  provided  an  ash-pit  and  necessary  not 
offensive  to  the  neighbourhood  or  the  public.  From  tbe  very 
nature  of  the  thing,  tbe  subject  intended  to  be  reserved  must 
have  been  the  (/un^,  and  the  condition  or  precaution  intended 
to  be  provided  must  have  been,  that  any  common  dung-pit  set 
apart  for  a  multiplicity  of  tenants  mutt  be  such  as  would  not  be 
offensive  to  the  neighbourhood  or  the  public.  But  under  that 
limitation,  it  is  rather  thought  that  the  Act  Is  entitled  to  a  li- 
beral interpretation,  so  as  to  secure  proprietors  in  tbe  possession 
of  tbe  manurcf  reserved  to  them  by  the  Act. 

*'  In  another  view,  it  may  often  be  necessary,  for  the  comfort 
and  cleanliness  of  the  neighbourhood,  that  propiietors  should 
have  a  certain  discretion  and  choice  as  to  the  place  to  be  select- 
ed and  u«ied  for  tbe  depositation  of  the  dung  of  their  tenants, 
living  all  in  contiguity  with  each  other.  For  instance,  if  the 
ranges  in  the  neighbourhood  of  Dundee  are  similar  to  Holy- 
roodhouse,  or  Milne  Square,  or  St  James'  Court  in  Edinburgh, 
it  would  be  rather  unreasonable  to  hold  that  the  proprietor  of 
such  buildings  was  bound  to  establish  separate  dung-pits,  within 
a  narrow  space,  for  every  range  of  floors  inclosed  within  sub- 
division walls,  when  a  common  one  for  tbe  whole  court  would 
be  less  offensive,  and  run  less  hazard  of  getting  into  disorder  by 
being  confined  to  one  place,  subject  to  the  constant  superinten- 
dence of  all  the  parties  interested. 

**  It  has  been  contended  that  the  term  '  tenement,^  used  in 
the  Statute,  has  reference  rather  to  the  size  and  form  of  tbe 
building,  than  to  the  fact  of  the  proprietorship  being  vested  in 
one  owner,  and  that  while  dwellings  consisting  of  a  set  of  floors 
may  be  alienated  to  different  proprietors,  tbe  portions  thus 
given  away  would  not  lose  tbe  character  of  being  still  a  part  of 
the  same  original  tenement ;  while,  on  the  other  hand,  a  party 
possessing  originally  one  part  of  a  range  could  not  bring  another 
part  under  tbe  same  tenement,  by  a  subsequent  purchase  of 
another  part  of  the  range  in  contiguity  with  it.  It  is  hardly 
thought,  however,  that  there  would  be  any  difiBculty  in  the 
practical  adjustment  of  such  cases.  Undoubtedly,  although  tbe 
floor  of  any  large  tenement  were  alienated,  it  would  still  be 
viewed  as  a  part  of  the  original  tenement  in  any  question 
arising  under  this  Act ;  but  it  is  not  very  apparent  that  there 
would  be  any  inconsistency,  or  any  hazard  to  tbe  public,  in 
holding  that  any  tenement,  ai  buUt  by  the  original  owner, 
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mtglit  be  extended,  either  hf  a  protraction  of  the  building,  or  by 
a  fresh  purchase.  The  object  of  the  Act,  in  relation  to  the 
matter  in  question,  would  probably  be  efftRctually  attained  when 
the  same  proprietor  has  the  command  of  the  whole  of  a  eonti- 
nuou$  or  enclosed  range  of  building,  and  can  thus  compel  his 
tenants  to  deposit  their  fiUh  in  such  places  as  are  roost  con?e« 
nient  for  the  occupants  themselves,  and  least  offensive  to  the 
public.  That,  however,  is  not  the  case  before  the  Court  in  the 
present  Instance." 

This  interlocator  was  brought  under  review  by  the 
pursuers  on  its  merits,  and  by  the  defenders  on  the 
point  of  expenses. 

At  advising  on  the  23d  January  1841, 

Lord  JuMtice-  Cltrh  (Boyle) I  am  of  opinion  that  the  con- 
struction of  the  Statute  contended  for  by  the  Police  Commis- 
sioners is  not  warranted,  and  that  the  resolution  complained  of 
by  the  lessee  is  a  diminution  of  the  subject  for  which  he  bar- 
gained. By  the  present  action,  we  are  called  on  to  find  that  he 
was  a  loser,  and  to  give  redress.  It  is  said  we  cannot  do  this 
without  making  the  inhabitants  who  are  interested,  parties  to 
this  suit ;  but  we  are  not  taking  any  thing  from  them  :  we  are 
merely  to  declare  the  meaning  of  the  Statute  against  the  com- 
missioners. The  question  is,  what  is  the  true  construction  of 
the  term  '*  tenement  of  land"  occurring  here  in  a  local  Act  of 
Parliament  ?  I  go  on  the  plain  construction  of  that  term  on 
the  face  of  the  Statute  and  tbe  context,  which  provides,  first, 
for  the  case  of  a  proprietor  and  his  own  family,  then  for  tenants 
of  a  tenement  belonging  to  one  proprietor ;  but  this  cannot  ex- 
tend to  pro  indiviso  proprietors,  otherwise  it  would  extend  to 
joint-stock  companies.  We  are  not  warranted,  in  my  opinion,  in 
applying  it  to  whole  crescents  and  squares  containing  hundreds 
of  inhabitants.     I  do  not  go  into  considerations  of  cleanliness. 

Lord  MeadowbamL — I  think  the  action  properly  brought, 
and  that  the  lessee  had  a  clear  interest  to  get  the  matter  de- 
termined. Tbe  resolution  adopted  by  the  commissioners 
materially  abridged  his  right ;  and  I  think  he  was  entitled 
to  bring  them  into  Court  as  the  parties  to  the  contract  of 
lease.  I  throw  out  of  view  all  considerations  of  cleanliness. 
The  Act  was  passed  on  a  joint  agreement  between  those  re- 
tiding  within  the  burgh,  and  those  without.  And  the  first  de- 
claration of  the  Statute  is,  that  all  fulzie  within  burgh  belongs  to 
the  Police  Commissioners.  Those  within  burgh  surrendered 
the  whole  of  their  fuhde,  with  a  few  exceptions ;  but  the  pro- 
prietors beyond  burgh  reserved  the  whole  of  theirs,  except  what 
was  taken  from  them  by  the  Statute.  Tbe  Statute  must  con- 
sequently be  interpreted  favourably  as  to  them.  In  property 
beyond  a  burgh,  **  tenement  of  land**  means  a  place,  and  I  would 
not  put  a  restrictive  meaning  upon  it,  seeing  there  is  an  ex- 
clusive right  to  their  fulzie  in  such  proprietors. 

Lord  Medwjfn, — Tbe  question  is  as  to  the  construction  of  the 
term  **  tenement  of  land."  The  resolution  of  the  commissioners 
has  no  reference  to  any  previous  agreement  with  the  proprietors 
beyond  the  burgh.  Tbe  construction  put  upon  it  by  tbe  com- 
missioners was  declared  for  the  information  of  the  public,  and 
though  not  a  regular  bye-law,  it  had  the  effect  of  one.  In  my 
opinion,  the  construction  is  wrong.  The  derivation  of  the  two 
expressions,  land  and  tenement,  can  admit  of  no  doubt, — the 
one  beirfg  clearly  referible  to  the  use  of  the  building  erected  on 
the  land,  and  the  other  to  the  terra  or  ground  on  whidi  it  rest- 
ed. And  the  synonymous  use  of  the  terms,  land  and  tenement, 
may  be  traced  through  many  of  the  older  Statutes,  and  more 
early  decisions  of  the  Court.  The  term  tenement  of  land  means 
a  house, —one  building  only,  though  consisting  of  different 
dwellings.  Now,  are  these  words  used  in  this  Act  to  compre- 
hend crescents  and  streets  ?  The  exception  applies,  first,  to  pro- 
prietors, imd  second,  to  inhabitants  of  the  same  land ;  and  it 
would  be  wide  of  the  policy  of  the  Act  to  extend  it  to  crescents 
or  joint-stock  proprietors.  As  to  whether  the  commissioners 
are  the  proper  parties  to  the  action,  it  is  to  be  observed,  that  the 
conclusions  are,  in  the  first  place,  declaratory ;  and  in  such  a  ques- 
tion of  general  interest,  individuals  could  not  be  good  defenders. 
The  commissionera  voluntarily  passed  the  resolution  comphuned 
of  irhmn  there  were  no  parties  daiming  the  exemption.  Their 
icavengere,  in  coMeqiience,  stop  cpUecting  the  fi^sie,  and  I  see 


no  ground  for  holding  that  they  are  not  tbe  proper  defenders — 
at  least  to  the  extent  of  tbe  declaratory  condusions.  They  are 
parties  to  the  contract,  and  withhold  a  part  of  the  subject  let. 
They  must  therefore  be  answerable,  and  make  good  the  loss. 

Lord  Moncreiff — The  first  question  is  as  to  the  construction 
of  the  term  "  tenement  of  land,''and  is  said  to  involve  the  interest 
of  tbe  pursuers  to  the  amount  of  £1500 ;  but  the  proprietora 
from  whom  the  fulzie  must  be  taken,  have  an  interest  precisely 
to  the  same  extent.     Tbe  second  question  is  as  to  whether  thia 
commissionera  are  the  proper  defendera  hi  the  action.     Tbe 
pureuers  require  the  Court  to  declare  the  construction  of  the 
term  used  in  tbe  Statute  as  preliminary  to  a  claim  of  damages. 
If  they  be  wrong  in  their  construction,  absolvitor  follows.   Now 
I  think  the  Lord  Ordinary  and  the  Commissionera  of  Police 
have  rightly  interpreted  the  Statute,  and  that  the  purauere  are 
wrong.     Attending  to  the  whole  clause,  tbe  purpose  was  to 
reserve  the  patrimonial  rights  of  parties  without  the  burgh, 
otherwise  the  Statute  would  not  have  been  agreed  to.     I  don't 
go  into  the  etymology  of  the  words,  but  I  cannot  hold  that  houses 
alone  are  carried  by  tenement  of  land.   I  go  upon  the  (air  mean- 
ing of  the  Act  of  Parliament ;  and  there  is  a  marked  distinction 
between  the  exemption  of  all  fulzie  belonging  to  proprietora 
beyond  burgh,  and  the  limited  reservation  of  it  to  those  within. 
It  shows  that  it  was  matter  of  agreement,  and  that  it  was  only 
a  limited  effect  which  was  intended  by  the  Statute.— (Reads 
exceptions,  §  112.)     I  give  some  weight  to  tbe  opinion  of  the 
Commissioners  and  Police  Magistrates,  as  having  an  interest 
the  other  way,  and  also  having  a  personal  acquaintance  with  the 
place.     It  is  a  delusion  in  comparing  fheae  buildihgs  even  to 
Holyroodhouse.     Their  utmost  length  is  only  seventy  yards. 
Take  James's  Court, — say  the  north  side,  which  is  all  under  one 
roof,  and  belongs  to  tbe  same  proprietor, — is  that  not  a  tenement 
of  land  ?  Second,  I  doubt  whether  this  action  can  go  on  to  its 
conclusion  in  its  present  shape.     The  summons  calls  on  us  to 
declare  the  term  *'  tenement  of  land'*  to  be  applicable  only  to  a 
single  dwelling-house,  and  does  not  extend  to  any  square,  range 
or  angle  of  buildingM,  whether  the  same  belong  to  one  individual 
or  body  of  individuals,  or  to  many.     In  tbe  second  place,  it  con- 
cludes that  tbe  commissionera  should  be  decerned  to  resdnd 
their  resolution,  and  to  cause  their  scavengers  to  asaist  in  col- 
lecting tbe  fulzie  ;  and  on  these,  as  raftones,  it  farther  concludes 
for  damages  against  the  commissionera.     Now,  this  assumes  that 
the  commissionera  can  compel  the  proprietors  to  submit  to  this 
collection,  and  is  this  to  be  decided  in  a  declarator,  without  call- 
ing the  proprietora  ?   The  commissionera  and  the  leasee  both 
stand  in  tbe  same  interest.   Suppose  the  oonmissionen  bad  pub- 
lished no  opinion,  and  the  proprietors  had  resolved  to  resist  the 
collection,    the  action  must  have  been  raised  by  the  proprie- 
tors against  both  commissioners  and  tenant.     If  tbe  Court  say 
that  the  commissionera  are  wrong,  another  action  must  arise 
with  the  proprietora,  in  which  it  may  be  found  that  the  com- 
missioners were  right  at  first,  and  that  neither  they  nor  their 
tenant  could  disturb  the  patrimonial  rights  of  tbe  proprietors. 
This  appears  anomalous.    Tbe  declarator  must  go  for  nothing 
against  the  proprietora,  and  yet  you  dedde,  ab  anie^  that  the  com- 
missioners are  liable  in  damages  for  presuming  to  have  an  opi- 
nion.    Damages  may  be  found  due,  and  tbe  lease  at  an  end. 
And  after  all,  when  the  commissionera  demand  fulzie  from  tht 
proprietora,  it  would  be  no  answer  to  their  resistance,  that  tbe 
commissioners  bad  obtained  a  construction  of  tbe  Sutute  fit- 
vourable  to  their  right  in  an  action  between '  themselves  and 
their  own  tenant.     I  think  it  doubtful  whether  the  eommi»> 
sioners  might  pass  a  bye-law  binding  upon  any  one.   They  might 
control  their  own  servants,  and  thereby  the  lessee  may  haviB 
incurred  loss ;  but  in  recovering,  I  think  that  he  must  adl  the 
proprietora. 

In  consequence  of  this  difiTerence  of  opinion,  an  in* 
terlocutor  was  pronounced  appointing  minutes  of  de- 
bate, with  a  view  to  the  pleadings  being  Imd  before 
the  whole  Judges  for  their  opinion* 

The  following  opinions  were  returned  bj  the  con- 
sulted Judges : 

Lord  FuUerianf  Lord  President  (Bojfk)f  Lords 
GiUieSi  Mackaukf  Murrain  and  Ivory : 
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"  We  are  of  opinion  tbftl  tbo  interlocutor  of  the  Lord  Ordi- 
nary ought  to  be  altered.  It  it  there  sabttantially  found,  that 
the  term  *  teatment  o/land^'  employed  in  the  112th  section  of 
the  Statute,  and  in  the  pursuer's  lease,  embraces  *  squares, 
courts,  or  any  continuous  range  of  buildings  erected  by  or  be- 
longing to  one  proprietor,  or  pro  indivito  owners,  and  let  out 
by  them  to  sefiarare  tenants,  whether  separated  by  party-walls 
or  not  :*  a  coastructioa  for  which  we  see  no  sufficient  ground, 
and  to  the  accuracy  of  which  we  cannot  assent. 

*'  The  ezpremion  occurs  in  a  Statute  relating  to  the  police  of 
a  bargh.  It  is  evident  from  that  circumstance,  as  well  as  from 
the  context  and  from  other  passages  of  the  Statute,  that  it  is 
Bsed  to  denote  some  limited  portion  of  building :  a  sense  in 
which  it  ia  well  known,  and  in  common  use  in  Scotland.  And 
however  difficult  it  may  be  to  define  its  limits  with  absolute 
precision,  one  thing  is  to  us  perfectly  clear,  that  single  or  pro 
inditito  proprietorship,  the  circumstance  referred  to  in  the  re- 
solution of  the  Police  Commissioners,  and  the  interlocutor  of 
the  Lord  Ordinary,  forms  no  element  of  that  definition.  *  A 
land,'  or  *  tenement  of  land'  is  commonly,  indeed  most  fre* 
guently,  applied  to  buildings,  which  are  not  merely  occupied  by 
different  &milies,  but  owned  by  different  proprietors.  And 
while  Che  admission  of  this  element  would  in  many  cases  narrow 
the  definition  too  much,  it  would  lead  to  its  most  unconscion- 
able eitension  in  others.  For  the  application  of  the  term 
*  land,'  or  '  tenement  of  land,'  to  a  range  of  houses,  the  side  of 
a  square,  or  a  whole  street,  merely  because  they  had  been  ori- 
ginally built,  or  had  been  subsequently  acquired  by  one  pro- 
prietor, ia  a  novelty  which,  we  will  venture  to  say,  was  never 
heard  of  before  the  resolution  of  these  Police  Commissioners. 

*'  Proprietorship,  then,  may  be  thrown  out  of  view  as  entirely 
irrelevant;  and  the  true  meaning  must  be  sought  for  in  the 
term  itself,  and  in  the  drcumstances  of  the  buildings  to  which 
U  is  iisuiiUy  applied. 

*'  Without  entering  minutely  into  any  antiquarian  inquiry,  it 
seema  to  os  sufficiently  evident,  from  the  passnges  quoted  by 
the  pursuers,  that  the  expression  '  tenement  of  land,*  or  *  land,' 
as  applicable  to  houses  or  buildings  in  a  town,  arose  naturally 
enough  from  the  extension  of  the  term  '  land,' — the  proper 
designation  of  the  so/«ai,  to  the  superstructure ;  which  formed, 
in  the  general  case,  the  most  important  and  valuable  of  the  two 
component  parts  of  the  heritable  possession.     It  clearly  in- 
volves, then,  the  combination  of  the  area  or  iolum  with  the 
whole  building  erected  upon  it.     And  when  the  question  is, 
what  shall  be  held  to  be  one  *  tenement  of  land,'  or  the  '  tawie 
tenement  of  land,'  we  see  no  more  satisfactory  answer,  than 
that  it  if  an  area,  or  portion  of  solttm,  with  its  whole  soper- 
stroeture;  that  superstructure  being  such,  that  the  area  or 
aoium  does  not,  while  the  superstructure  remains,  admit  of  far- 
ther division  or  separation.     It  is  *  one  land,*  or  the  same  tene- 
ment of  land,*  because,  from  the  arrangement  of  the  building, 
there  cannot  well  be  any  further  division  of  the  one  area  on 
which  the  building  stands.     And  according  to  that  view,  we 
are  dispoeed  to  adopt,  as  sufficient  for  all  practical  purposes,  the 
description  concluded  for  in  the  summons,  vis.,  that  the  term 
is  properly  applicable  *  to  a  single  or  individual  building,  aU 
though  containing  several  dwelling-houses,  with,  it  may  be, 
separate  means  of  access,  Imi  under  the  tume  roof^  and  encheed 
hf  ike  some  oMee  or  wails,'   And  while  we  are  disposed  to  adopt 
this  affirmattve  part  of  the  conclusion,  we  have  still  less  doubt 
of  the  negative  which  follows,  that  it  does  nol  *  comprehend 
any  sgvmv,  rmnffe^  or  angle  of  buildings  consisting  of  several 
homses  eompfeiefy  divided  from  each  oiker  by  party^walls  and 
separate  roofs,  whether  the  same  belong  to  one  individual  or 
body  of  individuals,  or  many.' 

"  Holding  this  opinion  on  the  true  construction  of  the  dispu- 
ted term  employed  in  the  112th  section  of  the  Statute,  and  in 
the  pursuer's  lease,  we  do  not  feel  the  force  of  the  supposed 
difficulty  (suggested  since  the  record  was  closed),  of  sustaining 
these  oonclusionf,  directed  as  tbi-y  are  against  the  Police  Com- 
misaionera^  and  without  calling  any  of  the  inhabitants  interested 
in  the  exemption.  That  difficnlty  appears  to  us  to  be  removed 
by  the  proceedings  of  the  defendera  which  gave  rise  to  the 
action,  and  by  the  particular  nature  of  the  action  itself. 

*'  Tbo  Statute  contains,  in  the  112eh  section,  a  grant  of 
certai*  ligbta  to  the  Police  GonmiaiioBers,  under  certain  ex- 


ceptions. The  true  extent  of  one  of  which  exceptions,  depends 
on  the  force  of  the  term  *  tenement  of  land.*  The  extent  of 
the  exception  veries  with  the  latitude  or  limitation  of  tbb  term. 
The  lease  iield  by  the  pursuer  conveys  the  rights  vested  in  the 
Police  Commissioners,  under  the  exceptions  repeated  in  the 
very  terms  of  the  112tb  section  of  the  Statute.  And  certainly, 
if  matters  had  been  left  by  the  defenders  to  stand  upon  the 
words  of  the  lease,  an  action  by  the  lessee  against  them,  for 
declaring  the  particular  construction  of  the  right  at  once  most 
favourable  to  the  lessee  and  the  lessor,  would  have  been  a  use- 
less and  incompetent  proceeding.  But  matters  were  not  so  left 
by  the  defenders.  A  very  short  time  after  the  lease  was  grant* 
ed,  by  which  the  lessee  was  bound  to  pay  a  large  rent,  they, 
by  their  resolution  of  the  11th  April  1838,  chose  to  declare 
that  a  certain  description  of  buildings  should  '  be  reckoned  aa 
one  tenement  for  the  purposes  speci6ed  in  this  part  (the  112tli 
section)  of  the  Pulioe  Act ;'  a  construction  confessedly  un- 
favourable to  the  lessee.  And  this  resolution  they,  notwith- 
standing the  protestations  of  the  pursuer,  finally  adhered  to 
and  promulgated,  as  they  themselves  state  in  the  defences, '  by 
a  note  inserted  in  the  printed  copies  of  the  bye-laws  which  came, 
into  operation  at  Whitsunday  1838.' 

"  By  this  the  defenders,  under  whose  authority  alone  the 
rights  made  over  to  the  pursuer  by  the  lease  could  be  exercised 
against  the  inhabitants,  intimate  to  the  public  their  view  oC 
the  meaning  and  effect  of  a  particular  term  in  the  Statute  and 
the  lease,  by  which  the  exemption  available  against  the  pursuer 
is  nuiterially  extended,  and  her  rights  proportionally  confined. 
Now,  we  entertain  no  doubt,  that  in  these  circumstances  the 
pursuer,  the  lessee,  had  a  good  title  and  interest  to  declare  the 
true  meaning  of  the  Statute  and  lease  against  the  defenders,. 
the  lessors ;  and  to  demand  the  recal  of  that  resolution,  if  she 
could  show  that  it  was  erroneous.     The  defenders  might  have 
rescinded  it  if  they  chose ;  and  then  the  question,  quoad  them, 
might  have  been  put  to  rest.     But  if  they  refused,  they  could 
only  revise  on  the  ground  that  their  construction  was  the  troa 
one;  so  that  there  necessarily  arose,  between  these  two  partiea, 
an  apt  subject  of  legal  discusuon  and  adjudication.     It  may  be 
at  once  useless  and  incompetent  for  a  tenant  to  declare,  in  an 
action  against  his  landlord,  a  fiivourable  construction  of  the 
rights  in   which  both  have  an  interest.     But  if  the  landlord 
chooses  to  adopt  a  particular  view  of  those  rights,  unfavourable 
to  the  tenant,  and  to  act  upon  that  construction,  there  seema 
no  doubt,  either  of  the  reasonableness  or  competency  of  the 
tenant  calling  the  landlord  into  Court,  to  defend  his  view  of 
the  extent  of  the  lease,  if  he  does  not  choose  to  recal  those 
acts  by  which  he  has  infringed  it.     For  it  seems  to  us  that 
he  must  be  held  to  have  infringed  it,  and  the  implied  warran- 
dice contained  in  it,  if  he  has  wrongfully  attempted  to  narrow 
its  provisions,  to  the  disadvantage  of  the  tenant.     The  objec- 
tion, that  the  judgment  in  this  action  may  not  form  a  resjudi^ 
eata  against  the  inhabitants,  and  that  therefore  they  ought  to 
be   called,  is  irrelevant.     To  support  an  action  against  one 
person  or  set  of  persons,  it  is  not  necessary  that  the  judgment 
to  be  pronounced  in  it  should  be  res  judicata  against  all  othera 
who  may  plead  the  same  principle  in  defence.     The  only  point 
to  be  conaidered  is,  whether  there  is  not  a  good  ground  of  ac- 
tion between  the  pursuer  and  defendera,  and  we  apprehend  that, 
keeping  in  view  the  nature  and  object  of  the  present  action,  de- 
manding the  recal  of  the  resolution  of  the  11th  April,  and  in- 
sisting for  certain  conclusions,  supposed  to  be  consequential  on 
the  refusal,  the  defenders  are  the  parties  and  the  only  proper 
parties. 

"  What  steps  the  pursuer  might  think  proper  to  take  against 
the  inhabitants,  if  any  of  them  adopted  the  construction  of  the 
Police  Commissioners,  it  is  unnecessary  for  us  to  inquire  ;  but 
we  can  entertain  no  doubt,  that  the  pursuer  had  a  good  title 
and  interest  to  demand  at  once  the  recal  of  that  resolution, 
which  necessarily  afforded  the  sanction  of  the  commissioners  to 
a  resistance  which  otherwise  never  might  have  been  thought  of, 
and  which  the  commissioners  are  bound  to  recal,  unless  tbf^y  tun 
show  thst  it  was  warranted  by  the  Statute. 

*'  It  is  hardly  necessary,  in  such  a  case,  to  resort  to  analogies; 
but  one  is  too  obvious  to  be  overlooked.  In  the  case  of  a  lease 
of  tolls  by  the  trustees  of  a  public  road,  it  might  happen  that 
the  trustees  thought  it  their  duty  to  adopt,  a  particular  view  of 
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one  or  more  statutory  exemptions,  materially  affecting  the 
lessee's  interest,  and  to  promulgate  that  as  their  construction  of 
their  own  and  the  tenant's  rights.  Can  there  be  a  doubt  that 
the  tacksman  would  be  emitted  to  ascertain,  by  declarator  against 
the  trustees,  the  true  construction  of  the  Sratute ;  and  could  the 
objection  be  listened  to,  that  no  such  action  was  admissible,  un- 
less  be  called  into  Court  all  those  persons  who  might  travel  the 
road  and  might  be  called  upon  to  pay?  The  same  answer  must, 
we  think,  be  given  in  that  case  and  in  the  present,  viz.,  that 
whatever  may  be  the  result  of  a  discussion  with  others,  there 
ii  a  good  cause  of  action  existing  under  this  summons,  as  be* 
tween  the  pursuer  and  defenders,  on  which  the  Court  is  bound 
to  adjudicate. 

'*  On  these  grounds,  we  think  tbe  interlocutor  of  the  Lord 
Ordinary  ought  to  be  altered,  and  that  decreet  ought  to  be  pro- 
nounced in  terms  of  the  two  leading  conclusions  of  the  libel, — 
tbe  first  declaring  the  meaning  of  the  term  *  tenement  of  land,* 
and  the  second  calling  on  the  defenders  to  rescind  the  resolution 
of  the  11th  April  1838,  and  to  give  the  pui^uer  the  usual  as- 
sistance,  and  that,  quoad  ultra,  tbe  case  ought  to  be  remitted  to 
the  Lord  Ordinary." 

Lord  Cockbum : 

**  I  concur  in  this  opinion,  in  so  far  as  relates  to  tbe  meaning 
of  the  term  '  tenement  of  land*  and  to  the  propriety  of  altering 
the  interlocutor,  fiut  I  do  not  see  how  the  question  of  da- 
magee  can  be  properly  tried  without  calling  the  inhabitants, 
who  are  the  only  parties  interested  in  maintaining  that  the  fulzie 
belongs  to  them ;  and  if  they  be  right  in  this,  no  damage  can 
be  due,  whatever  judgment  may  be  pronounced  as  between  the 
parties  now  before  tbe  Court." 

Lord  Cuninghame : 

"  Notwithstanding  the  ample  discussion  which  this  case  has 
lately  undergone,  I  am  constrained  to  adhere  to  the  opinion  ex- 
pressed (as  1  now  think  with  unnecessary  limitations  and  cau- 
tion) in  my  interlocutor  and  note  of  20th  July  1840. 

'*  The  question  turns  on  the  proper  construction  of  the  Police 
Act  of  the  burgh,  suburbs,  and  extended  royalty  of  Dundee, 
passed  in  1837,  in  its  provision  as  to  tbe  dung,  soil,  and  refuse 
of  houses  situated  within  the  limits  of  the  Act.  By  sect.  112, 
the  whole  filth  of  this  description  is  vested  in  the  Commission- 
ers of  Police,  under  certain  specified  exceptions  enumerated  in 
the  Act,  among  which  tbe  following  occurs  : — '  And  also  saving 
and  excepting  the  whole  dung,  fulzie,  soil,  dirt,  ashes  and  filth, 
from  places  situated  beyond  the  boundaries  of  the  ancient  burgh 
of  Dundee,  belonging  to  any  person  having  an  asb*pit  or  neces- 
sary for  the  use  or  accommodation  of  bis  family,  and  for  receiv- 
ing the  dung,  fulzie,  soil,  ashes,  and  filth  of  such  family  exclu- 
tm^,  or  belonging  to-aoy  pecaoos  inhabiting  the  same  tenement 
of  land,*  &c. 

**  The  pursuer,  as  representing  the  lessee  who  took  tbe 
police  dang  of  tlw  town  o£  Dundiee  for  three  years  from  Mar- 
tinmas 1838,  baa  brovght  the  preacnt  acdMi  to  haie  it  fiamd 
and  declared  that  the  preceding  exception  applies  only  to  the 
fulzie  of  tenements  of  houses  contained  within  the  same  roof, 
and  enclosed  within  the  same  gables  and  party-walls  (see  sum- 
mons), and  not  to  any  lot  or  combination  of  houses  built  on  the 
same  *  tenement  of  land.*  It  now  humbly  appears  to  me,  not 
only  that  the  pursuer's  plea  is  at  variance  with  the  plain  lan- 
guage and  object  of  tbe  Statute,  but  that  the  exemption  should 
have  been  expressed  in  wider  terms  than  are  used  in  the  inter- 
locutor of  20th  July.  That  judgment  was  framed  in  reference 
to  the  peculiar  pleas  raised  in  the  summons  and  defences,  to 
which  the  argument  of  the  parties  in  the  Outer- House  was  in  a 
great  measure  confined ;  while  the  later  discussion  before  the 
Court  has  suggested  a  more  careful  examination  of  the  Statute 
than  the  parties  previously  entered  into. 

**  I.  In  the  first  place,  it  is  thought  that  the  words  of  the 
Statute  are  clear,  positive,  and  unambiguous.  When  all  per- 
sons inhabiting  the  same  '  tenement  of  land*  get  a  particular 
privilege,  the  import  and  extent  of  that  right  is,  in  the  general 
ease,  as  well  understood  in  Scotland  as  in  any  other  part  of  the 
empire.  It  is  supposed  clearly  to  comprehend,  in  the  ordinary 
understanding  of  men  of  business  and  the  public,  at  least  the 
whole  inhabitants  of  such  properties  as  have  been  feued  or  leased 


out,  or  are  otherwise  held  under  the  same  proprietor, — and, 
without  violeiicfi  to  the  words,  it  may  comprehend  all  inhabi- 
tants occupying  bouses  which,  at  the  date  of  rheir  erection,  were 
held  under  the  same  superior  or  mid- superior  ; — in  short,  it  must 
include  all  who  occupy  houses  which,  by  the  act  or  arrangement 
of  tbe  proprietor,  or  immediate  superior  of  the  locality,  form 
parts  of  the  same  heritable  estate,  or  tenement  of  land,  set  apart 
jfor  dwelling-houses,  with  their  own  peculiar  and  common  perti- 
nents. 

*'  In  fact,  tenement  is  a  term  so  common  in  its  use,  and  so 
well  understood  in  its  import,  that  there  seems  to  be  little  dif- 
ference in  the  meaning  attached  to  it,  either  in  this  country  or 
in  England.  Blackstone  says  (B.  II.  chap.  2), — '  Land  com- 
prehends all  things  of  a  permanent,  substantial  nature,  being  ■ 
word  of  a  very  extensive  signification,  as  will  presently  appear 
more  at  large.  Tenement  is  a  word  of  still  greater  extent ; 
and  though,  in  its  vulgar  acceptation,  it  is  only  applied  to  houses 
and  other  buildings,  yet  in  its  original,  proper,  and  legal  sense, 
it  signifies  every  thing  that  may  be  holden,  provided  it  be  of  a 
permanent  nature.*  If  that  be  the  interpretation  put  on  the 
word  *  tenement  */7er  se,  it  is  clear  that  the  legal  import  of  the 
term  *  tenement  of  land*  must  be  still  less  ambiguous. 

"  It  is  contended  that  a  different  construction  must  be  put 
upon  the  term  under  this  Act  of  Parliament,  as  the  words 
*  tenement'  and  *  land,*  in  tbe  phraseology  of  tbe  ancient  Sta^ 
tutes  of  Scotland  (as  well  as  in  tbe  language  of  the  common 
people  at  this  day),  generally  refer  to  a  single  bnilding,  con- 
sisting of  tiers  of  floors,  occupied  by  separate  families,  covered 
with  the  same  roof,  and,  in  the  language  of  tbe  summons  in  Ibis 
cause,  *  enclosed  by  the  same  gables  and  walls.'  But  it  humbly 
appears  to  me  that  there  are  insurmountable  objections  to  this 
view  of  tbe  clause.  It  is  rery  true  that  in  many  of  the  ancient 
Statutes  of  Scotland  relative  to  buildings  within  burgh,  the 
words  *  land '  and  *  tenement '  were  often  used  indiscriminately 
and  synonymously  to  describe  tbe  large  buildings  inhabited  by 
several  families  on  each  floor,  which  are  so  common  in  Scotch 
towns,  and  in  many  of  the  cities  of  tbe  continent ;  but  the  Act 
of  Parliament  on  which  the  present  question  is  raised,  is  not  a 
Scotch,  but  a  British  Statute,  and  it  is  expressed  throughout  in 
the  modern  language  of  the  Legislature.  Hence  its  terms  must 
be  judged  of  according  to  the  present  import  of  the  words  used, 
and  not  according  to  that  of  the  ancient  Scotch.  I  am  not 
aware,  indeed,  that  there  is  any  instance  since  the  Union,  of  any 
Statute,  either  general  or  local,  having  been  passed  in  which  the 
terms  '  tenement'  or  *  land*  has  been  used  in  the  sense  con- 
tended for  by  tbe  pursuer, 

**  Besides,  even  if  the  most  ancient  and  familiar  dialect  of 
Scotland  were  examined,  it  is  not  thought  that  the  term  *  tene- 
ment of  land*  would  be  found  ever  to  have  been  in  use  to  de- 
note single  buildings.  A  *  land'  of  houses  was,  and  is  to  this 
day,  a  word  in  familiar  use  in  Scotland, — and  '  tenement'  is  a 
term  equally  well  understood  both  in  Scotch  and  English  towns 
— but  there  does  not  appease  to  be  an  example,  either  in  the 
ancient  or  colloquial  language  of  Scothmdvof^a  'tenement  of 
Umd^  being  uaed  to  denote  a  single  '  tenement  of  huUdmg^  en- 
closed within  the  nose  gdilea  or  party-walls. 

*'  II.  In  the  next  place,  however,  preceeding  from  mere 
words  to  tbe  substance  of  the  enactment,  on  which  tbe  question 
depends,  it  seems  impossible  to  sanction  tbe  plea  of  the  pursuer 
without  doing  great  violence  to  the  probable  meaning  and  ob- 
ject of  this  clause  of  the  Statute ;  which,  it  is  rather  thought, 
has  not  as  yet  been  brought  sufficiently  into  view.  The  object 
of  the  Act  was  to  provide  for  a  police,  not  only  within  the  an- 
cient town  of  Dundee,  but  within  tbe  whole  district  of  the 
burgh,  as  recently  extended  under  the  Reform  Act.  This  com- 
prehends what  is  at  present  a  large  landward  district,  extending 
(as  appears  from  tbe  first  clauses  of  the  Police  Statute)  from 
the  village  of  Lochee  on  the  north-west,  to  the  village  ofBroughty 
Ferry  on  the  east.  The  parliamentary  plan,  which  bears  re- 
ference to  these  boundaries  In  the  Reform  Act,  shows  that  this 
is  a  district  comprehending  some  miles  in  point  of  extent,  and  of 
course  must  contain  many  *  tenements  of  land*  belonging  to 
different  parties,  bodies  corporate,  and  others.  These  facts 
being  indisputable,  they  afford,  in  my  humble  opinioi^,  unerring 
criteria  for  tbe  construction  of  the  Statute  here  libelled  on. 

*'  It  is  not  denied  that  the  dang  of  the  extended  diitrict  wai 
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not  reared  in  tlie  Commissioners  of  Police  prior  to  tbe  Act. 
Under  the  Police  Act,  however,  it  was  for  the  first  time  given 
to  tbe  Commissioners  of  Police,  under  large  reservations,  in 
favour  of  proprietors  and  private  parties  living  in  the  extended 
district;  and  one  of  these  was  a  reservation  of  the  dung  *  be- 
longing to  any  persons  inhabiting  the  same  tenement  of  lanfjt 
beyond  the  old  burgh,  provided  only  they  had  a  necessary  and 
a^h.pit  of  their  own,  in  a  situation  not  used  by  others,  nor 
offensive  to  the  neighbourhood.  Now,  as  this  was  a  reservation 
of  a  cummon-law  right  of  property  previously  belonging  to  the 
private  parties,  it  must  be  construed  as  broadly  as  the  words 
fairly  admif.  And  construing  this  Act,  as  it  must  be  inter- 
preted, according  to  the  nature  and  situation  of  the  territory  to 
which  it  applies,  it  humbly  appears  to  me,  that  where  the  pro- 
prietors and  inhabitants  scattered  over  several  thousand  acres 
of  a  suburban  and  rural  district,  got  the  dung  reserved  belong- 
ing to  all  who  inhabit  the  same  '  tenement  of  land,  it  must  be 
understood  that  that  term  was  used  in  the  Statute  in  its  most 
extensive,  as  well  as  in  its  legal  and  popular  acceptation.  In  par- 
ticular, it  does  not  seem  reasonable  to  hold  that  the  term  *  tene- 
ment oflantT  was  used  as  synonymous  with  a  single  *  tenement 
of  building*  which  would  have  rendered  the  reservation  of  tbe 
least  possible  value  to  all  inhabiting  tbe  neighbourhood  and  ibeir 
successors. 

"  If  a  contrary  interpretation  were  adopted,  no  parties  living 
in  the  villages  of  LfOchee  or  Broughty  Ferry,  or  in  any  of  the 
lands  lying  in  the  wide  intermediate  space,  could  claim  the 
dung  of  any  such  property,  which  he  had  laid  out  in  dwelling- 
bouses  with  every  suitable  convenience  in  the  places  of  his 
tenement,  most  satisfactory  to  the  inhabitants,  unless  each  house, 
enclosed  within  the  same  roof  and  walls,  bad  a  separate  ash-pit. 
But  construing  the  Act  with  reference  to  the  situation  and  ex- 
tent of  the  subjects  to  which  it  applies,  the  preceding  construc- 
tion does  not  appear  to  me  to  be  consistent  either  with  its  letter 
or  spirit. 

**  It  is  thought  that  we  are  not  excluded,  but  bound  in  de- 
terminiog  tbe  legal  import  and  extent  of  this,  and  of  every  Act 
of  Parliament  of  the  same  kind,  to  look  to  the  Uate  of  poBies- 
sion  at  the  time  it  was  passed,  in  explanation  of  the  probable 
object  and  import  of  any  part  of  tbe  Statute  that  may  be  dis- 
puted. There  have  been  produced  in  this  cause,  diagrams  of 
five  or  six  tenements  of  land  in  the  extended  district  of  Dundee, 
on  which  houses  have  been  built  with  all  the  statutory  perti- 
nents, and  it  was  added  in  debate,  that  there  were  hundreds  of 
other  tenements  in  similar  circumstances  within  the  extended 
police  district.  But  if  there  be,  and  if  tbe  proprietors  or  in- 
habitants of  these  tenements  had  come  forward  and  claimed 
their  exemption  in  this  Court  as  they  did  before  tbe  Police 
Commissioners,  it  is  very  difficult  to  see  on  what  ground  their 
claim  could  have  been  resisted.  They  inhabit  the  same  '  tene- 
ments of  land* — there  are  established  on  each  tenement,,  neces- 
saries and  ash-pits  satisfactory  to  tb»  inbabtrants,  and  these  are 
*  not  offensive  i^-tlre  public'  How  then  is  it  possible  to  refuse 
the  benefit  of  the  exemption  to  parties  who  are  within  every  on* 
condition  of  tbe  Statute? 

**  In  a  cascitf  tkss  dcseripHon,  with  deference,  it  appears  to 
be  oar  of  tbe  question  to  apply  the  limited  construction  to  the 
term  *  tenement'  (even  if  that  word  stood  alone),  which  might 
be  reasonable,  if  tbe  subject  to  which  it  applied  stood  in  the 
midst  of  an  old-built  and  crowded  town.  But  that  is  not  the 
ca9e  here.  Tbe  whole  tenements  in  the  old  part  of  Dundee 
(with  certain  trifling  exceptions)  were  given  over  to  tbe  com- 
missioners ;  and  the  reservations  now  under  consideration  were 
made  to  apply  solely  to  the  inhabitants  of  tenements  of  land 
situated  in  a  district  comprehending,  of  course,  many  houses  and 
streets,  but  also  applicable  to  a  tract  of  country  extending  over 
miles  of  a  suburban  and  rural  district. 

**  Neither  is  there  any  authority  in  the  other  clauses  of  this 
Statute,  to  warrant  the  construction,  that  tenement  of  land  does 
not  mean  a  tenement  of  ground  in  its  legal  and  ordinary  sense. 
On  the  contrary,  there  is  direct  proof  afforded  by  other  clauses, 
to  show  that  tbe  framers  of  this  Act  did  not  use  either  tbe  term 
'  tenement'  or  '  land'  to  express  single  buildings  of  successive 
tiers  of  floors.  Thus,  in  section  119,  as  to  cleansing  the  pave- 
ments, end  in  section  123,  as  to  the  supply  of  water  into  build- 
ings oceupitd  by  uptnite  teoants  on  each  floor,  such  subjects 


are  referred  to,  not  as  tenements  or  *  lands,'  but  as  houses  divided 
into  separate  floors.  And  then  again,  the  term  *  land'  is  aUo 
used  in  its  modem  and  ordinary  sense  in  section  163-168,  and 
intervening  clauses,  giving  tbe  commissioners  power  to  purchase 
'  all  such  lands,  bouses,  tenements,  and  other  heritages  as 
may  be  necessary  for  the  purposes  of  the  Act.'  In  these  sec- 
tions, lands  are  obviously  referred  to  in  contradistinction  from 
houses. 

**  On  these  grounds,  I  am  humbly  of  opinion  that  the  Com- 
missioners of  Police  acted  within  their  powers,  when  they  de- 
clared that  'any  square,  range,  or  angle  of  buildings  in  the 
extended  royalty,  belonging  to  one  proprietor,  or  joint  pro  in* 
diviso  proprietors,  having  one  common  ash'pit  and  necessary, 
so  as  to  enable  the  inhabitants  to  provide,  as  at  present,  for  their 
convenience,  comfort  or  cleanliness,  shall  be  reckoned  as  one 
tenement^  for  the  purposes  specified  in  this  part  (section  112) 
of  the  Act.'  It  humbly  appears  to  me,  that  tbe  inhabitants  of 
houses  even  disjoined,  if  built  on  the  same  tenement  of  land, 
and  possessed  of  a  suitable  ash-pit  and  other  conveniences,  are 
entitled  to  retain  their  own  dung  and  ashes;  and  multo  majus 
must  dwelling-houses  be  exempted,  which  are  continuous  and 
built  on  tbe  same  property,  and  so  fall  within  the  cautious  re- 
gulation of  police  complained  of  in  this  summons." 

Lord  Jeffrey  absent  from  indisposition. 

At  advising  the  cause  of  this  date. 

Lord  Meadowbank. — I  adhere  to  my  former  opinion. 

Lord  Medwyn I  retain  my  opinion. 

Lord  Moncreiff. — I  retain  my  opinion,  and  concur  with  Lord 
Cuninghame  in  thinking,  that  tenement  of  hnd  is  used  in  this 
Statute  different  from  its  ordinary  sense.  I  remain  also  of 
opinion,  that  the  mode  of  trying  the  question  is  incompetent. 
The  commissioners  may  have  to  pay  damages  to  the  extent  of 
£1500,  and  on  again  letting  the  subject,  it  may  be  found  that 
they  have  no  right  to  let  it.  Tlie  case  of  the  toll-bar  is  differ- 
ent,— the  right  of  way  belongs  to  all  the  world  ;  but  here  the 
question  is  as  to  heritable  property,  and  the  Police  Commis- 
sioners are  proceeding  to  try  it  with  their  own  tenant,  without 
calling  the  party  having  the  real  interest. 

Lord  Justice- Clerk — I  concur  with  tbe  opinion  of  the  ma- 
jority of  the  consulted  Judges,  that  tbe  interlocutor  of  the  Lord 
Ordinary  must  be  altered.  As  to  the  necessity  of  calling  the  in- 
habitants, the  commissioners  let  the  fulzie  under  tbe  Act-^ 
they  retained  the  power  of  cleaning  in  their  own  hands,  and  also 
the  control  over  the  scavengers.  The  summons  says  that  the 
fulzie  can  only  be  collected  through  their  assistance.  This  the 
pursuer  must  prove.  But  if  a  landlord  publicly  declares  that 
he  has  no  right  to  part  of  the  property  which  he  has  let  to  his 
tenant,  the  tenant  is  entitled  to  proceed  ap:ain3t  him.  The 
commissioners  appear  as  contradictors  ;  and  thi?  of  itself  raises 
the  right  of  the.  pufseer  to  bave  the  extent  of  his  right  declared. 
In  the  second  place,  he  is  entitled  to  have  declared  the  extent 
of  assistance  to  which  he  is  entitled  from  the  scavengers.  He* 
is  entitled  to  these  fiwdii^  aa  — Ifrr  of  pleadiAg, — ^in  tbe  first 
piaae,  to  make  bis  claim  against  the  commissioners,  and  in  the 
second  place,  to  clear  his  title  against  third  parties.  As  to  the 
claim  of  damages,  that  is  for  the  jury. 

The  Court  pronounced  the  following  interlocutor : 

'*  In  respect  of  these  opinions,  alter  the  interlocutor  com- 
plained of:  Find,  and  decern,  and  declare,  in  terms  of  the  de- 
claratory conclusions  of  the  libel,  as  to  the  meaning  of  the  terra 
*  tenement  of  land,*  and  find  the  defenders  bound  to  give 
the  pursuer  the  aid  and  assistance  incumbent  on  them  under 
the  contract  of  lease :  Quoad  ultra,  remit  to  the  Lord  Ordi- 
nary to  proceed  further  in  the  cause:  Find  expenses  due 
to  the  pursuers,  from  tbe  date  of  the  Lord  Ordinary's  interlocu- 
tor, and  also  remit  to  the  Lord  Ordinary  to  proceed  accordingly; 
reserving  other  claims  of  expenses  till  the  conclusion  of  the 
cause," 

Pursners'  Antborities.^-Leges  Burgoruro,  c.  137  and  29. 
Acts  1551 ;  1594,  c.  226;  1663,  c.  6.  Jamieson*s  Diet,  voce 
Tenement.  Sup.  p.  545.  Burns*  Letters,  I.  p.  63.  Arnott's 
History,  p.  241.  Lamb,  Diet.  4812.  Williamson,  Diet.  4815. 
King,  Hume's  Dec.  p.  257.  Bell's  Diet,  voce  Roof.  Com- 
mon Interest.  Dean  of  Guild.  Bell  on  Deeds,  I.  p.  493. 
Juridical  Styles,  I.  p.  594. 
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llEPORTS  OF  CASES  DECIDED 


[January 


Defenders'  Authority Ersk.  II.  9,  5  and  6. 

Lord   Ordinary t   Cuningbame. —  Act.   Robertson,    Cowan  ; 

William    Miller.    S.S.C,    Agent AU.    Rutherfurd,    Deas ; 

Brown  and  Miller,  W.S.,  Agent9.--V.  Clerk — LJ-W.J 


\2th  January  1842. 

Second  Division (J.W.) 

No.  69* — Robert  Dalgleish  and  Mandatobt, 
Pursuers^  v,  Lieut.-Gen.  Duncan  Dabkoch,  De- 
fender. 

Special  case,  in  which  the  rale  that  money-advances 
can  only  be  proved  by  writ  or  oath,  was  applied. 

Act,  Anderson,  Neaves;  George  Maeallan,  W.S.,  Agent. — 
AU.  Dean  of  Faculty  (Wood),  Penney ;  Andrew  Clason,  W.S., 
Agent.^F.  Clerk [J.W.^ 


\Zih  January  1842. 
First  Division. — (H.  B.) 

No.  70. — Thomas  Robebtson,  Raiser^  v.  Lieut.- 
Col.  John  Gobdon  and  Alexandkb  Millab, 
Claimants, 

Bankrupt — Sequestration — Statute  1  and  2  Vict.  c.  41 — Dili- 
gence— Arrestment — Assignation — Competition — In  a  com' 
petition  in  a  process  of  muitiplepoinding,  tke  trustee  in  the 
sequestration  of  a  deceased  debtor  prrferred  to  a  creditor  who 
had  used  arrestment,  and  obtained  a«  assignation  in  security 
in  the  debtor's  lifetime. 

James  John  Fraser,  W.S.,  having  certain  claims 
against  James  Earl  of  Fife,  used  arrestments  in  the 
hands  of  his  Lordship's  tenants  on  the  estate  of  Car- 
reston.  Afterwards,  in  July  1830,  Mr  Fraser,  by  a 
deed  bearing  to  be  for  onerous  causes,  but  said  to  be 
merely  in  trust  for  his  own  behoof,  assigned  these 
claims,  with  the  arrestments,  to  Mr  Hugh  Macqueen, 
W.S.  The  tenants  brought  a  process  of  multiplepoind- 
ing,  and  in  1833  decree  was  pronounced  preferring  Mr 
Macqueen  to  the  fund  tit  medio,  amounting  to  £113. 
148.  Id. 

In  August  1 830,  Colonel  Gordon  of  Cluny  brought 
an  action  of  count  and  reckoning  against  Mr  Fraser ; 
but  after  the  action  had  been  some  time  in  dependence, 
an  agreement  was  entered  into,  by  which  the  parties 
consented  to  a  judicial  reference,  and  Mr  Fraser  as- 
signed to  Colonel  Gordon,  **  in  security  of  any  balance" 
which  might  be  found  due  to  him,  the  sum  of  £500,  of 
the  first  and  readiest  parts  of  a  sum  of  £500  and  up- 
wards, said  to  be  due  to  Mr  Fraser  by  Mr  Hugh  Mac- 
queen. In  July  1838,  an  award  which  had  been  pro- 
nounced by  the  referees,  finding  a  sum  exceeding 
£18,000  to  be  due  to  Colonel  Gordon,  became  final. 
On  12th  February  1839,  Colonel  Gordon,  in  virtue  of 
this  award,  used  arrestments  in  the  hands  of  Mr  Thomas 
Robertson,  accountant,  who  had  been  appointed  judi- 
cial factor  on  the  estate  of  Carreston,  and  on  the  14th, 
Mr  Robertson  raised  a  process  of  multiplepoinding,  in 
vhich  the  fund  tit  medio  was  stated  to  amount  to  £128. 
10s.  6d.,  being  the  sum  of  £1 13.  14.  1.  which  had  been 
found  due  by  the  tenants  of  Carreston,  with  the  in- 
terest which  had  accrued  upon  it  since  the  date  of  the 
decree.  In  this  process  appearance  was  made  by  Co- 
lonel Gordon,  who  claimed  to  be  preferred  in  virtue 
of  the  arrestments,  and  of  the  assignation  in  security 
which  he  had  obtained  on  agreeing  to  the  judicial  re- 
ference.    On  the  3d  of  June  183%  during  the  depen- 


dence of  this  process,  Mr  Fraser  died,  and,  in  April 
1840,  his  estates,  as  those  of  a  deceased  debtor,  were 
sequestrated  under  the  recent  Bankrupt  Act,  2  and  3 
Vict.  c.  41.  Mr  Alexander  Millar,  S.S.C ,  having  been 
appointed  trustee,  entered  appearance  in  the  process 
of  multiplepoinding,  and  claimed  to  be  preferred  to  the 
fund  tit  medio,  in  virtue  of  the  78th  section  of  the  Sta- 
tute, which  enacts,  **  that  the  moveable  estate  and 
effects  of  the  bankrupt,  wherever  situated,  so  far  as 
attachable  for  debt,  shall,  by  virtue  of  the  act  and  war- 
rant of  confirmation  in  favour  of  the  trustee,  be  trans- 
ferred to,  and  vested  in  him,  or  any  succeeding  trustee, 
for  behoof  of  the  creditors,  absolutely  and  irredeem- 
ably, as  at  the  date  of  the  sequestration,  with  all  right, 
title  and  interest,  to  the  same  effect  as  if  actual  delivery 
or  possession  had  been  obtained,  or  intimation  made  at 
that  date,  subject  always  to  such  preferable  securities 
as  existed  at  the  date  of  the  sequestration,  and  are  not 
null  or  reducible." 

In  opposition  to  this  claim  Colonel  Grordon  pleaded^ 
that  this  section  of  the  Bankrupt  Act  **  cannot  be  con- 
strued as  entitling  the  trustee  on  a  sequestrated  estate 
to  uplift  funds  belonging  to  the  bankrupt  which  had 
been  previously  attached  by  the  diligence  of  arrest- 
ment, or  vested  in  an  assignee  before  the  common 
debtor  was  rendered  bankrupt ;  and  there  is  no  prin- 
ciple of  expediency  for  extending  the  provision  of  the 
Statute,  as  contended  for  by  Mr  Fraser's  trustee." 

The  Lord  Ordinary,  "  at  the  request  of  both  parties, 
and  in  respect  of  the  difficulty  and  importance  of  the 
point  at  issue,  as  expressed  by  the  Court  in  the  analo- 
gous case  of  Lindsay  v.  Paterson,  10th  July  1840," 
appointed  the  parties  to  prepare  mutual  cases  for  the 
First  Division  of  the  Court. 

Pleaded  by  Colonel  Gordon^-^ 
The  recent  Bankrupt  Statute  has  only  a  prospective,  and  not  a 
retrospective  effect.  It  was  to  come  into  operation  **  from 
and  after  the  end  of  the  present  session  of  Parlianent"  (1839), 
wbereaa  the  securities  on  which  the  claim  of  preference  is 
founded,  existed  long  before  that  date.  The  trustee  does  not 
plead  that  these  securities  are  null  and  reducible,  to  the  effect 
of  entitling  Fraser's  other  creditors  to  a  share  of  the  fund 
til  medio,  and  in  the  absence  of  such  a  plea,  it  is  not  easy  to 
discover  on  what  grounds  be  can  resist  decree  in  the  multiple- 
poinding in  favour  of  the  present  claimant.  The  bankrupt 
himself  could  not  have  objected  to  the  securities,  or  to  a  war- 
rant and  decree  in  an  action  of  forthcoming  or  distribution 
founded  on  them.  The  process  of  multiplepoinding  is  similar 
in  its  nature  and  effects  to  such  an  action ;  and  if  the  bankrupt 
could  not  have  resisted  It,  his  trustee,  who  is  only  a  subsequent 
assignee,  cannot  plead  a  higher  right  than  would  have  been 
competent  to  his  cedent.  The  clause  of  tbe  Statute  on  which 
the  trustee  founds,  does  not  support  his  claim.  First,  it  ia  only 
in  *'  so  far  as  attachable  for  debt"  that  the  moveable  estate 
and  effects  of  the  bankrupt  are  to  be  transferred  to  the  trustee. 
But  tbe  present  fund  in  medio  was  not  properly  attachable  for 
any  debt  but  that  of  the  present  claimant, — ^for,  (1.)  it  was 
formally  assigned,  and  (2.)  it  was  arrested  by  a  legal  diligencp, 
subject  to  no  intrinsic  nullity.  Again,  the  Act  provides,  tbit  the 
transference  and  vesting  in  tbe  trustee  shall  be  **  for  behoof  of 
the  creditors  absolutely  and  irredeemably,  as  at  the  date  of  tbe 
sequestration."  In  the  present  instance,  it  is  impossible  for  tbe 
trustee  to  maintain  that  there  was  vested  in  him  an  absolute 
and  irredeemable  right  to  this  fund  for  tbe  behoof  of  the  creditors 
generally.  Again,  tbe  Act  confers  on  tbe  trustee,  right,  title 
and  interest  only,  **  to  the  same  effect  as  if  actual  delivery  or 
possession  had  been  obtained,  or  intimation  made  at  that  date*' 
(of  sequestration).  But  if  the  transference  takes  place  only 
as  at  this  date,  tbe  trustee  cannot  compete,  for  payment  or  pos- 
session, with  creditors  or  assignees  who  have  tecored  possea- 
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■iMi,  or  bold  securities  intimated  at  an  earlier  date.  Accord- 
ingly, the  transference  and  vesting  in  the  trustee  is  expressly 
declared  to  be  **  subject  always  to  such  preferable  securities 
as  existed  at  the  date  of  the  sequestration,  and  are  not  null  or 
reducible."  On  the  interpretation  of  the  Act  contended  for 
by  the  trustee,  not  only  will  the  present  claimant  be  compelled 
to  place  himself  as  a  creditor  claiming  under  the  sequestration, 
and  submit  his  claim  of  preference  to  the  party  actually  op- 
posing it  in  the  present  litigation ;  but,  on  the  same  principle, 
every  person  holding  a  security  resulting  from  |)os»ession  or 
right  of  lien,  will  be  obliged  to  act  in  the  same  way; — in  other 
l^ords,  will  be  obliged  to  deliver  up  his  security  to  the  trustee, 
and  betake  himself  to  a  remedy  subject  to  all  the  risks  and 
conseqaences  attending  a  clum  on  a  sequestrated  estate.  It  is 
impossible  to  believe  that  this  can  be  the  fair  construction  of 
the  Statute.  The  case  of  Lindsay  v.  Paterson,  on  which  the 
trustee  rests  his  claim  of  preference,  does  not  bear  it  out.  In 
that  case  the  tpeciet  facti  were  essentially  diffttrent  from  the 
present,  and  the  opinions,  in  so  far  as  they  appear  favourable 
to  the  trustee's  claim,  can  only  be  regarded  as  obiter  dicta, 
(1.)  In  that  case  there  was  no  regular  or  proper  process  of 
competition  between  the  parties.  The  question  came  before 
the  Court  by  a  summary  application,  reported  on  cases  from 
the  Bill-Chamber,  to  have  a  Scotch  banking  company,  who 
bad  petitioned  for  the  sequestration,  interdicted  from  following 
forth  a  separate  process  in  England  in  the  Lord  Mayor's 
Court.  (2.)  The  attachment  founded  on  by  the  bank  was 
within  sixty  days  of  the  sequestration,  and  was,  in  this  respect, 
essentially  different  from  the  securities  of  the  present  claimant. 
3.  It  was  pleaded  there,  and  is  not  pleaded  here,  that  the  secu- 
rities are  null  and  reducible.  On  these  grounds,  the  trustee 
can  derive  no  aid  from  tfiat  decision. 

Pleaded  by  the  trustee — 
The  obvious  meaning  of  the  7Sth  section  of  the  Statute  is,  that 
the  bankrupt's  effects,  wherever  situated,  shall  be  transferred 
to  the  trustee,  and  vested  in  him,  subject  always  to  existing 
preferable  securities  which  are'  not  null  and  reducible.  If, 
after  the  vesting.  Colonel  Gordon  shall  establish  a  preference, 
the  trustee,  in  his  judicial  capacity,  will  at  once  give  effect  to 
it;  or,  if  he  refuse,  speedy  redress  will  be  obtained  by  a  sum- 
mary complaint  to  the  Court.  It  is  thus  impossible  that  any 
substantial  damage  can  be  sustained  by  any  creditor  claiming  a 
preference.  But,  even  if  it  were  otherwise,  the  trustee  is  not 
called  upon  to  discuss  the  expediency  of  the  provisions  «in  the 
Statute.  If  these  provisions  exist,  effect  must  be  given  to 
them.  The  case  of  Lindsay  v.  Paterson  is  directly  in  point ; 
and  the  fact  that  it  has  not  been  appealed,  notwithstanding  of 
the  ample  means  of  the  litigants,  leads  to  the  inference,  that 
the  question,  as  decided,  does  not  adroit  of  the  slightest  doubt. 
The  judgment  was  unanimous,  and  was  adopted  on  the  express 
ground  that  the  78th  section  of  the  Statute  did  not  admit  of 
any  other  interpretation.  But  it  is  said,  that  to  sustain  the 
trustee's  claim,  would  be  to  give  the  Statute  a  retrospective  effect 
in  the  &ce  of  a  direct  provision  in  it  to  the  contrary.  This  argu- 
ment evidently  proceeds  on  a  misinterpretation.  It  is  true  that 
all  sequestrations  awarded  prior  to  1839,  were  to  be  carried 
through  under  the  former  Statute ;  but  it  is  also  true,  that  all 
sequestrations  awarded  subsequent  to  that  date,  were  to  fall 
under  the  new  Statute.  The  present  sequestration  was  so 
awarded.  In  fact,  it  could  not  have  been  awarded  otherwise, 
— the  estate  being  that  of  a  debtor  deceased.  On  the  view 
taken  by  Colonel  Gordon,  there  could  be  no  competent  seques- 
tration of  the  estates  of  a  debtor  who  died  before  1839 ;  but  the 
contrary  has  been  already  decided  more  than  once.  Newall's 
Trustees,  June  13,  1840.     Case  of  Aichison,  same  date. 

The  cause  being  advised, 

Lord  Prerident. — After  giving  all  the  attention  in  my  power 
to  the  present  case,  I  am  unable  to  see  any  thing  in  the  specialties 
of  it  to  distinguish  it  from  the  case  of  Paterson.  I  think  it 
clear  that  the  trustee  has  put  the  right  construction  on  the 
78th  section  of  the  Statute.  If  Colonel  Gordon  has  a  good 
ground  of  preference,  effect  will  be  given  to  it;  or  if  the  trustee 
adopt  an  erroneous  construction,  he  will  be  corrected  by  the 
Court.  To  decide  differently  from  the  case  of  Paterson,  would, 
in  ny  opioioa,  jual  be  to  ru%in  tlia  Cmc  of  the  Act  of  Parliament. 

SCOTTiSH  JURIST. 


The  other  Judges  concurred,  and  the  Court  pro- 
nounced the  following  interlocutor : 

"  Find  the  claimant,  Alexander  Millar,  as  trustee  on  the  se- 
questrated estate  of  James  John  Fraser,  the  common  debtor, 
entitled,  under  the  78th  section  of  the  Bankrupt  Statute,  2  and 
3  Vict.  c.  41,  to  the  fund  in  medio,  subject  always  to  such  pre- 
ferable securities  as  existed  at  the  date  of  the  sequestration,  and 
are  not  null  or  reducible,  and  rank  and  prefer  the  said  trustee 
accordingly;  and  grant  warrant  to,  and  authorise  and  ordain  the 
cashier  of  the  Royal  Bank  of  Scotland  to  pay  over  the  fund  tfi 
medio,  consigned  in  said  Bank,  to  the  said  trustee,  with  interest 
since  the  date  of  consignation,  and  authorise  the  clerk,  custo- 
dier of  the  deposit-receipt,  to  deliver  up  the  same  to  the  trus- 
tee, and  decern." 

Lord  Ordinary,  Cockbum. — For  Colonel  Gordon,  Anderson, 
Hector;  John  Hunter,  W.S.,  Agent. — For  Trustee,  Maidment; 
Party  Agent,-^'^,  Clerk [H.B.J 
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No.  71. — Colin  M< Arthur  aitcf  Thomas  Gemmill, 
PursuerSy  v,  John  Melvil  M<ArthuR|  Defender^ 
— JEi  i  contra. 

Process— Jurisdiction — Heir- Apparent — foreign — A  foreigner 
having  right,  a$  heiT'Opparent,  to  an  heritable  estate  in  Scot- 
land,  is  subject  to  the  jurisdiction  of  the  Court  of  Session^ 
though  he  has  neither  taken  possession  nor  made  up  any  title. 

Jurisdiction — Foreign — Question,  Whether  the  Scots  Courts 
have  jurisdiction  over  a  foreigner,  where  the  forum  originis, 
locus  contractus,  and  locus  solutionis  are  Scotch  f 

In  January  1817,  the  estates  of  Robert  Macfarlane 
and  Company,  carrying  on  business  as  merchants  at 
Greenock,  and  of  Robert  Macfarlane  as  an  individual 
residing  there,  were  sequestrated.  The  other  partners 
of  the  company  were  Benjamin  Scott  and  John  Melvil 
M* Arthur,  both  resident  abroad, — the  former  in  New- 
foundland, and  the  latter  in  the  island  of  St  Vincent. 
Owing  to  the  foreign  domicile  of  these  partners  the 
sequestration  was  not  extended  to  them  as  individuals. 
Duncan  M* Arthur,  senior,  the  brother  of  John  Melvil 
M< Arthur,  and  also  resident  in  St  Vincent,  was  ranked 
in  the  sequestration  for  a  debt  of  £3061.  2.  6.,  consti- 
tuted by  three  promissory-notes  for  £530,  £531.  2.  6., 
and  £2000,  granted  to  him  by  Macfarlane  and  Com- 
pany on  the  14th  October  1816,  and  payable — ^the  first 
on  the  31st  December  1816,  the  second  three  months 
after  date,  and  the  third  on  the  1st  July  1822.  After 
certain  dividends  bad  been  paid  from  the  sequestrated 
estate,  an  arrangement  was  entered  into  in  1828,  by 
which  Robert  Macfarlane,  on  a  payment  of  a  certain 
sum  to  the  creditors  for  his  behoof,  obtained  his  dis- 
charge, both  as  an  individual  and  as  a  partner  of  the 
company. 

Duncan  M< Arthur,  senior,  died  in  1835,  leaving  a 
deed  of  settlement  in  favour  of  his  natural  son,  Duncan 
M*Arthur,  junior,  and  Jacob  Kladen,  of  the  island  of 
St  Vincent.  From  the  want  of  proper  dispositive  words 
this  deed  was  ineffectual  to  carry  heritage  in  Scotland, 
and  consequently,  a  small  property  which  had  belonged 
to  him  at  Dunoon  remained  in  bis  hcereditas  jacena — 
the  person  entitled  to  succeed  to  it  being  John  Melvil 
M< Arthur,  his  heir-at-law.  In  1 836,  Duncan  M'Artbur* 
junior,  as  sole  surviving  executor  of  his  father,  brought 
an  action  for  payment  of  the  balance  of  the  debts  rank- 
ed in  the  sequestration  of  Robert  Macfarlane  and  Com- 
pany. This  action  was  directed  against  the  company^ 
and  against  Robert  Blacfarlane  and  John  (Melvil)  Mao- 
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Arthur,  the  only  surviving  partners,  as  individuals, — 
the  summons  of  constitution  setting  forth  with  regard 
to  the  latter,  who  was  still  abroad,  that  he  had  succeed- 
ed to  heritable  property  in  Scotland  (meaning  the  above 
property  at  Dunoon),  and  was  subject  to  the  jurisdic- 
tion of  the  Court  of  Session,  as  the  proprietor  of  such 
heritable  property.  Macfarlane,  founding  upon  his 
discharge,  intimated  that  be  would  lodge  defences, 
unless  the  conclusions  against  him  as  an  individual 
were  withdrawn ;  and  a  minute  withdrawing  these  con- 
clusions having  been  lodged,  decree  in  absence  was 
pronounced  in  January  1837  against  Macfarlane  and 
Company,  and  against  John  Melvil  M* Arthur  as  an 
individual. 

Duncan  M' Arthur,  junior,  in  whose  favour  this  de- 
cree was  pronounced,  died  at  St  Vincent  in  July  there- 
after, and  Colin  M' Arthur  and  Thomas  Gemmill,  his 
trustees  and  executors,  in  virtue  of  the  decree,  arrested 
certain  funds  of  John  Melvil  M'Arthur  in  the  hands  of 
the  Renfrewshire  Banking  Company  and  others,  and 
thereafter  brought  an  action  of  forthcoming.  John 
Melvil  M'Arthur,  on  the  other  hand,  brought  a  reduc- 
tion of  the  decree'-^pieading,  inter  alia,  that  **  he  ought 
to  be  reponed  against  it  in  integrum,  because  the  decree 
was  obtained  against  him  in  absence  of  his  procurator, 
and  when  he  was  not  only  quite  unaware  of  the  pro- 
ceedings which  had  been  instituted  against  him,  but 
had  been  afforded  no  opportuuity  whatever  of  becoming 
acquainted  either  with  their  institution  or  progress; 
because,  while  the  said  decree  proceeds  against  him  as 
being  furth  of  Scotland,  no  aarrestment  was  used  juriS' 
dictianis  fundandtB  causa  ;  and  although  it  is  assumed 
in  the  summons  under  which  the  decree  was  pro- 
nounced, that  he  was  proprietor  of  an  heritable  estate 
in  Scotland,  it  is  not  true  that  he  was  so,  in  the  sense 
at  least,  and  to  the  effect  of  subjecting  him  to  the  juris- 
diction of  the  courts  of  this  country.  He  was  not  then, 
and  is  not  yet,  vested  in  any  heritable  property  what- 
ever in  Scotland ;  although  he  admits  that  he  has  a 
claim  to  certain  heritable  subjects  of  no  great  value, 
which  he  may  perhaps  deem  it  expedient  to  assert  and 
clothe  with  a  title.  In  the  meantime,  these  heritable 
subjects  form  part  of  the  hcereditas  jacens  of  the  pur- 
suer's brother,  Duncan  M* Arthur,  senior,  and  may  or 
may  not,  according  to  circumstances,  be  taken  up  by 
the  pursuer." 

The  processes  of  forthcoming  and  reduction  having 
been  conjoined,  the  Lord  Ordinary  pronounced  the 
following  interlocutor  disposing  of  the  above  prelimi- 
nary defence : 

*'  6/A  July  1841 — The  Lord  Ordinary  having  heard  coantel 
on  the  record  in  these  conjoined  actions  of  furthcoming  and  re- 
daction, and  thereafter  considered  the  processes  and  productions. 
Finds  that  it  is  proper  that  the  objections  urged  by  the  alleged 
debtor,  John  Melvil  M' Arthur,  to  the  decree  of  constitution  in 
absence  obtained  against  him  in  this  Court  in  July  1837,  at 
the  instance  of  Duncan  M'Arthur,  junior,  then  of  St  Vincents, 
iiow  deceased,  should,  in  so  far  as  preliminary,  be  now  disposed 
of,  before  considering  the  other  pleas  of  the  parties  on  the 
merits  either  in  the  reduction  or  furthcoming :  Therefore,  in 
the  firU  place,  with  respect  to  the  jurisdiction  of  this  Court  to 
pronounce  the  said  decree  of  constitution,  Finds  that  it  was  set 
forth  in  the  summons  which  preceded  that  decree,  that  the 
whole  debts  sued  for  were  contracted  in  1815  and  1816,  by  a 
company,  of  which  the  said  John  M'Arthur  was  a  partner,  then 
carrying  on  business  in  Greenock  and  so  were  repayable  there ; 
that  the  said  company  bad  been  sequeUrated  in  Scotland,  and 


the  sums  porsoed  for  ranked  therein  :  Finds  farther,  that  it  was 
alleged  in  the  summons  of  constitution  that  the  debtor  had 
right  to  a  landed  property  in  Scotland,  which  property,  it  is 
averred  in  the  present  record,  lielonged  to  bis  deceased  brother, 
and  has  for  five  years  and  upwards  been  claimable  solely  by  the 
said  John  M*  Arthur,  as  the  late  proprietor's  apparent  heir,  and 
bat  nut,  in  point  of  fact,  been  claimed  by  any  other  heir :  Finds 
that  the  preceding  facts  being  now  established,  either  by  the 
public  records  or  by  explicit  averments  on  the  record  of  this 
cause,  admittf^d  or  not  denied,  it  follows  in  point  of  law,  that 
this  Court  had  suflScient  jurisdiction  to  entertain  the  said  action 
of  constitution,  and  to  pronounce  decree  therein,  if  not  obviated 
by  other  objections  either  to  the  form  or  merits  of  the  process, 
of  which  the  Court  fell  to  take  cognisance  in  common  form  ; 
and  so  Air  repels  the  third  reason  of  reduction,  and  decerns.  In 
the  second  place,  with  reference  to  the  title  of  the  pursuer 
of  the  action  of  condtitution.  Finds,  that  as  the  claims  pur- 
sued for  belonged  to  Duncan  M' Arthur,  senior,  of  Dunoon,  they 
fell  to  be  liquidated  by  Duncan  M*  Arthur,  junior,  of  St  Vincents, 
pursuer  of  the  action  of  constitution,  as  the  only  surviving  ex- 
ecutor of  the  oiiginal  creditor,  and  therefore,  that  the  said 
Duncan  M'Arthur,  junior,  and  his  mandatories,  bad  an  ondoubt- 
ed  title  to  raise  that  action :  Farther,  repeU  the  other  objec* 
tions,  in  point  of  form,  to  the  regularity  of  the  decree  of  consti- 
tution :  But  in  respect  the  alleged  debtor  objects  to  the  baitmet 
claimed  on  the  merits,  and  ftirtber  urges  datros  of  compensation 
against  the  original  creditor,  while  he  farther  urges  pleas  not 
only  against  the  title  of  the  pursuers  of  the  furthcoming,  but 
against  the  diligence  of  the  creditor,  on  the  ground  that  the 
funds  in  the  bands  of  the  arrestees  were  entirely  derived  from 
parties  who  expressly  excluded  such  diligence,  at  the  instance 
of  the  creditors  of  John  M'Arthur,  wfiicb  allegation  is  not  ad- 
mitted,— Before  farther  answer  on  these  and  on  the  other  points 
of  the  cause,  remits  the  process,  with  the  whole  productions 
therein,  to  Mr  William  Moncreiff,  accountant  in  Edinburgh,  to 
examine  the  whole  accounts  and  vouchers  of  the  parties,  and  to 
call  for  such  additional  documents  as  he  may  think  necessary, 
and  to  report, — 1st,  Whether  the  balance  claimed  and  decreed 
for  under  the  decree  of  constitution  be  sufficiently  vouched,  and 
still  unpaid,  in  whole  or  in  part,  by  the  defender  John  M*Arthur, 
and  to  what  extent,  if  any,  the  same  has  been  compensated  by 
vouched  counter  claims  on  the  part  of  the  original  debtor ;  2d, 
Whether  the  whole  of  the  special  legacies  and  burdens  left  by 
the  will  of  Duncan  M'Arthur,  senior,  of  Dunoon,  have  been 
pflid,  and  whether  the  sums  pursued  for,  if  due,  belong  to  the 
residuary  estate  of  that  party  ;  Zd,  From  what  source  the  funds 
now  in  the  hands  of  the  arrestees  were  remitted  to'  them,  and 
on  what  title  or  terms  they  hold  the  same,  so  as  to  enable  the 
Court  to  ascertain  bow  fdr  the  creditors  of  John  M'Arthur  are  en- 
titled to  attach  the  same  ;  and  generally,  to  report  on  any  other 
points  that  can  be  ascertained  from  the  accounts  and  documents 
produced  or  recoverable,  which  either  party  may  suggest  as  ma- 
terial to  any  pleas  on  record,  not  now  disposed  of,  on  which 
they  mean  still  to  insist :  Farther,  grauts  diligence  against 
havers  for  recovery  of  such  writs  as  the  accountant  may  require 
for  the  elucidation  of  the  points  now  at  issue ;  and  grants  com- 
mission to  the  said  William  MoncreiflT  to  take  the  depoutioos  of 
the  havers,  to  be  reported  on  or  before  the  day  of 

next :   Reserving  in  the  meantime  all  questions  of  ex- 
penses. 

*'  Note, — Since  this  case  was  before  the  Court  in  the  sum- 
mer session  of  1840,  on  a  reclaiming  note  as  to  the  preliminary 
pleas  (which  was  remitted  to  the  Outer-House  for  farther  dis- 
cussion), a  record  has  been  made  up  on  the  whole  cause,  in- 
cluding both  the  preliminary  and  peremptory  pleas ;  and  after 
a  very  full  and  able  argument  from  both  parties,  the  preceding 
judgment  has  been  pronounced,  disposing  of  the  objection  to 
the  jurisdiction,  and  to  the  form  of  the  decree  of  consiitution, 
but  superseding  consideration  of  the  other  pleas  on  the  merits  of 
the  claim,  and  on  the  pursuers*  title  to  insist  in  the  furthcom- 
ing, till  certain  investigations  are  made  by  an  impartial  person 
skilled  in  figures  and  accounts,  which  baa  been  directed  in  the 
close  of  the  interlocutor. 

"  On  the  question  of  jurisdiction,  the  debtor's  case  was  argued 
as  if  the  creditor  held  him  to  be  amenable  to  the  Scots  Court 
solely,  ratiofw  originis ;  and  if  so,  (^e  decision  of  the  House  of 
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Lords,  in  tbe  case  of  Grant  and  Pedie  (1  Wils.  and  Sb.  p. 
716),  wonld  be  decisive  agains^  the  jurisdiction.  But  the  Lord 
Ordinary  holds  the  nativity  of  the  debtor  to  be  the  least  ma- 
terial element  in  the  present  case.  The  admitted  facts  of  his 
being  a  member  of  a  Scots  copartnery  which  contracted  the  debt 
in  S<:otIand,  and  of  course  became  bound  to  repay  it  here — and 
of  that  company  being  sequestrated  and  still  undischarged,  are 
ail  specialties  which,  independent  of  the  defender's  origin,  go 
far  to  show  that  the  Scots  Court  was  the  properybrtim  for  the 
constitution  of  the  claim  contained  in  the.  decree  now  under 
challenge. 

*'  The  House  of  Lords  reversed  the  decision  of  this  Court  in 
Grant's  case,  merely  because  it  proceeded  on  the  forum  originis 
alone  ; — according  to  which  ratio,  all  parties  who  have  left  Scot- 
land animo  remnnendi,  including  native^,  who,  like  the  first  Lord 
Mansfield  and  Admiral  Greig,  have  never  indicated  any  inten- 
tion to  return,  and  may  not  have  set  a  foot  in  Scotland  for  sixty 
years,  would  still  be  held  amenable  to  our  Courts  for  all  their 
transactions,  wherever  concluded.  That  was  viewed  as  a  very 
startling  and  unreasonable  doctrine,  not  founded  in  modern  law 
and  cQstom,  and  therefore  was  rejected  in  Grant's  case  as  suffi- 
cient per  St  to  found  jurisdiction.  But  the  Lord  Chancellor 
(Eldon),  on  remitting  Grant's  case  to  this  Court  for  farther 
discussion,  carefully  reserved  consideration  of  a  creditor's  right 
to  sue  a  party  who  had  left  theybrtim  contractus  before  paying 
bis  debt  ;^^nd  Mr  Ivory,  in  his  edition  of  Erskine,  has  an  ex- 
cellent note  on  this  subject  (Vol.  I.  p.  36-38),  which  tends 
strongly  to  support  the  competency  of  the  jurisdiction  ex  con- 
tractu^  more  especially  when  combined  with  birth  and  other 
specialties,  to  which  it  is  sufficient  to  refer. 

••  Tbe  chief  and  overruling  peculiarity,  however,  in  tbe  pre- 
sent case,  is  to  be  found  in  the  fact  set  forward  on  the  face  of 
the  summons  of  constitution, — that  the  debtor  has  heritable 
property  in  Scotland,  which  of  itself  would  be  sufficient  to 
found  jurisdiction,  even  if  the  debt  had  been  contracted  abroad. 
This  is  a  fact  in  the  case  which  has  been  satisfactorily  elucidated 
since  the  preliminary  pleas  were  argued  in  tbe  Inner- House. 
It  is  now  established  that  there  is  a  property  at  Dunoon,  to 
which  the  debtor  has  right  as  apparent  heir  of  his  brother.  The 
fact  of  there  being  such  a  property  is  admitted.  The  fact  of  his 
apparency  is  also  admitted  ;  but  the  debtor  adds,  that  he  has 
never  yet  taken  up,  or  entered  into  possession  of  that  property. 
— See  revised  condescendence,  art.  33,  and  answer  thereto. 

*'  Now,  the  Lord  Ordinary  conceives  these  admissions  to  be 
decisive  of  the  question  of  jurisdiction.  By  a  well-known 
ancient  Statute  (1621,  cap.  27),  every  creditor  of  an  apparent 
beir  is  entitled  to  attach  the  property  of  a  defunct  for  the  heir's 
debt ;  and  the  decree  of  constitution  here  was  absolutely  neces- 
sary, as  a  step,  inter  alia,  to  entitle  the  creditor  to  charge  the 
beir,  and  attach  that  estate  for  his  debt,  in  terms  of  the  Statute. 

*'  As  to  the  plea  of  the  debtor,  that  he  has  not  yet  taken 
corporal  poss^sstoA  of  the  estate,  it  is  sufficient  to  answer,  that 
he  cannot  renounce  it  or  remain  out  of  possession  to  the  pre- 
judice of  his  creditor.  The  latter  has  right  by  Statute  to  attach  ' 
it,  as  the  estate  of  tbe  heir ;  and  it  must  be  competent  to  the 
creditor  to  take  a  decree  of  constitution,  as  a  necessary  preli- 
minary to  a  special  charge  and  decree  of  adjudication.  The 
creditors,  accordingly,  since  obtaining  the  decree  of  constitution, 
bave  executed  a  special  charge  (condescendence,  art.  33,)  against 
John  M*  Arthur,  as  a  step  to  adjudication ;  they  required  no  gene- 
ral charge  to  entitle  them  to  constitute  their  debt,  as  they  sued 
the  apparent  heir  for  bis  own  debt,  and  not  for  that  of  his  an- 
cestor. Had  the  action  related  to  a  claim  against  tbe  defunct 
proprietor,  the  beir  would  have  been  entitled  to  a  general 
charge  before  the  constitution,  because,  till  such  a  charge  was 
given,  tbe  creditor  could  cite  no  living  party  as  liable  for  the 
debt ;  and  tbe  general  charge  is  necessary  to  ascertain  the  re- 
presentation of  the  deceased  debtor.  In  that  case  also,  the 
heir  charged  is  entitled  to  renottnce  the  representation,  and 
thereafter  the  creditor  can  only  obtain  decree  cognitionh  causa. 
'Bui  noiocb  coarse  is  necessary,  or  indeed  competent,  when  the 
creditor  Is  suing  for  the  debt  of  tbe  apparent  heir  himself.  Tbe 
latter  eannot  defeat  or  delay  his  creditor's  attachment,  by  re- 
pudiating a  property  to  which  the  law  enables  both  him  and  his 
creditor,  by  a  simple  and  appropriate  course  of  proceedings,  to 
expede  a  complete  feudal  title. 


"  It  was  contended  farther,  on  the  part  of  the  debtor,  that 
the  jurisdiction  of  this  Court,  if  sustained  to  the  effect  of  en- 
abling tbe  creditor  to  attach  the  heritable  estate  claimable  by 
the  heir,  ought  not  to  go  beyond  it,  so  as  to  validate  a  decree  of 
constitution  to  any  amoant.  But  it  does  not  appear  that  such 
an  objection  is  agreeable  to  our  practice  in  any  analogous  cases* 
If  a  creditor  can  find  any  moveable  sum,  however  trifling,  be- 
longing to  a  foreign  party,  in  the  hands  of  a  Scots  custodier^ 
to  warrant  an  arrestment  ad  fundandam  jurisdictionem,  tbe  ex- 
istence of  such  a  lien  has  been  invariably  held  sufficient  to  va- 
lidate a  decree  of  constitution  before  our  courts  to  any  amount, 
— nay,  as  exemplified  in  the  case  of  Douglas,  30th  June  1831, 
the  Court  will  not  inquire  nicely  into  the  amount  or  value  of 
tbe  fund  arrested,  to  support  critical  objections  to  the  jurisdic- 
tion. On  the  same  principle,  and  a  fortiori,  must  there  be 
available  jurisdiction  in  our  courts,  when  there  is  a  real  estate 
within  the  territory  of  Scotland  (which,  for  aught  that  ap- 
pears, may  be  worth  a  very  considerable  sum),  to  enable  the 
creditor  to  enforce  the  decree  of  constitution  when  pro- 
nounced. 

*'  The  same  principle  is  sufficient  to  support  the  jurisdiction 
of  the  Court  in  both  cases.  Although  the  Court  has  no  juris- 
diction, in  many  instances,  against  parties  domiciled  abroad, 
these  may  be  cited  edictally  when  a  pursuer  can  show  that  the 
citation  is  not  asked  capriciously  and  without  cause,  but  to  en- 
force an  attachment  of  property,  or  funds  heritable  or  move- 
able, within  tbe  forum  of  the  Court.  Moveable  goods  or  funds 
require  an  arrestment  to  fix  them  :  but  obviously  a  landed 
estate  requires  no  such  nexus.  The  power  of  the  Court  to  en- 
force the  decree  to  an  available  effect  being  ascertained,  the 
competency  of  the  jurisdiction  to  take  cognisance  of  the  debt 
becomes  indisputable.  The  Court  is  not  limited  by  the  amount 
of  the  fund  attached,  as  the  decree  cannot  be  pro  parte  good 
and  pro  parte  bad.  Tbe  Judge  is  entitled,  and  bound  to  tako 
cognisance  of  the  whole  debt,  to  see  how  far  diligence,  to  any 
extent,  should  proceed  on  it.  This,  however,  imposes  no 
hardship  on  tbe  debtor.  If  be  has  notice  of  the  proceedings, 
he  can,  of  course,  show  how  far  the  claim  is  unjust ;  and  if  de- 
cree passes  for  the  time  in  absence,  it  is  open  to  him  afterwards 
to  object  to  it  in  whole,  or  to  such  extent  as  he  can  prove  it  to 
be  unjust  or  unwarranted.  But  he  cannot  maintain  that  the 
constitution  of  a  debt  taken  out  before  a  tribunal  which  has 
jurisdiction  at  least  over  a  part  of  the  debtor's  property,  is  to  all 
effects  null  and  void. 

'*  On  tbe  other  objections,  in  point  of  form,  to  the  decree  of 
constitution  under  reduction,  there  was  little  debate  at  present 
before  the  Lord  Ordinary.  The  parties  relied  generally  on  the 
argument  delivered  when  the  preliminary  defences  were  debated, 
and  it  is  sufficient  for  the  Lord  Ordinary  to  refer  to  the  interlo- 
cutor and  note  which  he  then  issued,  if  the  objections  in  ques- 
tion should  be  repeated. 

'*  Tbe  other  pleas  of  the  parties,  it  is  thought,  cannot  be  sar- 
tisfaetorily  determined  till  the  real  state  of  the  facts  is  ascer- 
tained on  matters  as  to  which  the  parties  are  much  at  variance. 
Tbe  remit  made  by  the  Lord  Ordinary  will  probably  so  eluci- 
date the  case,  as  to  supersede  several  of  the  questions  on  which 
the  parties  are  at  present  at  issue. ** 

John  Melvil  M< Arthur  reclaimed.    At  advising. 

Lord  FuHerton.— The  points  raised  and  insisted  in  between 
these  parties,  which  may  properly  be  considered  as  preliminary, 
are — 1s^  Whether  there  was  jurisdiction  in  this  Court  to  sustain 
the  action  of  constitution  in  1836,  and  the  furthcoming  now  in 
dependence?  and,  2dlg,  Whether,  supposing  these  questions  to 
be  determined  in  tbe  affirmative,  the  pursuers  of  the  furth- 
coming bave  a  sufficient  title  to  maintain  the  action  ? 

The  Lord  Ordinary  appears  to  have  reserved  this  latter 
point ;  and  in  the  argument  which  we  have  heard,  the  parties 
bave  acquiesced  in  that  reservation,  and  have  confined  them- 
selves to  the  question  of  jurisdiction. 

The  objection  to  it  is  founded  on  the  circumstance,  that 
John  M* Arthur,  the  defender  both  in  the  constitution  1336, 
and  the  furthcoming,  though  a  Scotsman  by  birth,  had  left 
Scotland  for  several  years,  at  the  date  even  of  the  first  of 
these  actions, — had  permanently  established  himself  in  the  island 
of  St  Vincent, — and  never  returned  to  this  country. 
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On  the  otber  hand,  it  was  contended  that  the  defender, 
though  in  St  Vincent  at  the  date  of  the  constitution  and  since, 
was  a  partner  of  a  Scotch  company  which  was  sequestrated, — 
that  that  sequestration,  quoad  the  defender,  was  then  in  de- 
pendence,— and  that  the  debts  pursued  for  in  that  action  of  con- 
stitution were  debts  due  by  the  company  and  the  individual 
partners,  of  which  Scotland  was  the  locm  contractua  as  well 
as  the  lo€u$  so^^iom't,.— and  that,  besides,  the  defender  had 
heritable  property  in  Scotland,  inasmuch  as  he  had  succeeded 
to  such  estate  though  be  had  not  completed  a  title  to  it. 

In  regard  to  the  place  of  birth,  it  is  now  fixed  by  the  judg- 
ment in  the  case  of  Grant  v.  Pedie,  that  that  is  not  sufficient 
to  found  jurisdiction.  No  doubt,  in  that  case,  the  Lord  Ordi- 
nary had,  in  sustaining  the  jurisdiction,  combined  that  circum- 
stance with  another,  vix.,  that  "  the  contract,  or  obligation  on 
which  the  contract  proceeds,  took  place  in  Scotland.*'  But 
the  Court  went  entirely  and  solely  on  the  ratio  originia ;  and 
the  House  of  Lords,  reversing  that  judgment,  remitted  the 
case,  with  directions  to  the  Court  of  Session  to  consider  whe- 
ther jurisdiction  could  be  sustained  on  the  grounds  mentioned 
in  the  interlocutors  of  the  Lord  Ordinary,  or  on  any  other 
grounds  appearing  in  the  pleadings,  *'  other  than  those  founded 
on  the  domicilium  origim$" 

.  Now,  it  farther  appears  to  me  that  this  judgment  went 
aubstantially  to  exclude  the  mere  domiciHum  originU  from  the 
eircurostances  on  which  the  jurisdiction  could  be  founded.  It 
reversed  expressly  the  interlocutor  of  the  Court  sustaining  the 
domicilium  originia.  The  remit  applied  only  to  the  grounds 
mentioned  in  the  Lord  Ordinary's  interlocutor,  or  stated  in  the 
pleadings,  other  than  the  domieiiium  originia, — not  combined 
with  the  domicilium  originia,  which  would  have  been  the  terms 
of  the  remit,  if  it  had  not  been  intended  to  discard  that  point 
altogether  from  the  elements  of  the  case.  Certainly  that  judg- 
ment leaves  the  question  open,  whether  the  loeua  contractua 
and  locua  aolutionia  may  not  found  jurisdiction  by  the  law  of 
this  country  ?  Only,  in  regard  to  the  latter,  it  must  be  kept 
in  view,  that  in  this  case  it  is  not  express :  it  is  only  inferred 
{rom  the  locua  contractua.  It  was  expressly  admitted  by  the 
counsel  for  the  pursuer,  that  the  action  of  constitution  was  laid, 
aot  on  the  bills,  but  on  the  debt  due  by  the  company  and  the  de- 
fender, the  individual  member  of  the  company.  There  is  no 
question  here,  then,  as  to  the  ^ctis  aolutionia,  except  as  in- 
ferred from  the  locua  contractua.  For  it  is  undoubted  that 
Scotland  was  the  place  where  the  debt  was  contracted. 

Now,  certainly,  aome  of  the  older  authorities  support  this 
ground  of  jurisdiction.  But  it  is  quite  unnecessary  now  to 
examine  those  decisions ;  because,  in  this  matter,  any  authority 
which  they  might  otherwise  be  entitled  to,  is  entirely  destroyed 
by  the  last  decision  on  the  very  point,  pronounced  on  consul- 
tation of  the  whole  Court, — I  mean  the  decision  in  the  case  of 
Wylie  V.  Laye,  11th  July  1834.  That  was  a  declarator  of  mar- 
rjage,  in  which  the  facts  supposed  to  constitute  the  alleged 
marriage  had  taken  place  in  Scotland.  The  defender,  an 
Englishman,  objected  to  the  jurisdiction ;  and  it  would  seem, 
that  of  all  supposable  cases,  marriage  was  that  in  which,  from 
the  peculiarity  of  the  contract,  the  loeua  contractua  would  have 
the  strongest  effect  in  supporting  jurisdiction.  But  the  opinion 
of  the  consulted  Judges,  concurred  in  by  the  Judges  of  the 
Second  Division,  on  this  point.  Was, — "  That  the  locma  contrac- 
tua does  not  lay  a  foundation  for  a  jurisdiction  over  a  foreigner, 
unless  he  has  been  cited  in  this  country,  or,  in  some  cases,  un- 
less his  funds  have  been  arrested  juriadictionia  Jundandm 
eauaa.**  It  is  true  that  tbere'the  defender  was  held  not  to  be 
a  Scotsman  by  birth.  But  looking  at  the  terms  of  the  judg- 
ment of  the  House  of  Lords  in  the  case  of  Grant  v.  Pedie,  I 
think  that  whatever  may  be  the  case  in  questions  of  atatua, 
in  a  question  of  mere  pecuniary  obligation,  the  circumstances 
of  the  place  of  birth  and  locua  contractua  combined,  cannot 
have  any  stronger  effect  than  when  existing  separately. 

There  is,  however,  one  other  circumstance  in  this  case  which 
may  be  noticed  here,  via.,  the  sequestration  of  the  company  of 
which  the  defender  was  a  member.  But  that  cannot  raise  any 
question,  considering  the  facts  which  are  averred  and  admitted 
in  the  record.  It  appears  that  the  sequestration  was  not  di- 
tected  against  the  defender  at  an_(See  articles  14,  15  and  18 
of  condescendence  and  answers).    It  was  confined  to  the  oom- 


pany,  and  ICacfarlane  as  an  individual ;  and,  secondly,  it  ap- 
pears that,  long  before  the  constitution  was  raised,  the  whole 
sequestrated  funds  had  been  divided  among  the  creditors,  Mac- 
far  lane  as  an  individual  discharged,  and  the  sequestration  sub- 
stantially wound  up.  As,  however,  the  company  was  not  dis- 
charged, and  the  present  defender,  as  an  individual,  was  no  party 
to  the  sequestration,  he  of  course  remained  liable  for  the  un- 
paid debts  of  the  company.  But  still  the  sequestration,  which 
neither  called  him  as  an  individual,  nor  localized  in  Scotland 
any  property  in  which  he  bad  either  a  direct  or  contingent  in- 
terest, could  have  no  effect  in  sustaining  jurisdiction  against  him 
in  his  individual  character. 

I  do  not  think  that  that  jurisdiction  could  be  sustained  against 
the  defender  on  any  of  the  grounds  hitherto  alluded  to.  The 
only  point  remaining,  is  the  effect  of  the  heritable  property  be- 
longing to  him  in  Scotland. 

The  fact  is  admitted  by  the  defender,  that  he  bad  succeeded 
to  a  small  property  at  Dunoon  by  the  death  of  his  uncle, — ^that 
he  bad  right  to  it  as  heir-apparent  ^  but  it  is  said  that  he  has 
never  made  up  a  title  to  it,  nor  possessed  it;  and  the  question  is, 
whether  this  failure  to  exercise  the  rights  of  heir  (for  be  has 
never  positively  renounced  them),  has  taken  off  the  effect  in  sus- 
taining jurisdiction,  which  would  otherwise  be  the  consequence 
of  holding  heritable  property  in  Scotland  ? 

The  question  is,  in  so  far  as  I  know,  new;  but  upon  look- 
ing at  the  points  which  are  held  fixed  in  this  branch  of  our 
practice,  and  the  principles  necessarily  involved  in  them,  I  think 
the  question  ought  to  be  decided  in  the  negative,  and  that  the 
jurisdiction  put  on  this  ground  ought  to  be  sustained. 

In  the  first  place,  1  understand  it  to  be  fixed,  thatabio* 
lute  possession,  or  completed  vested  right  to  an  heritable  estate 
in  this  country,  does  found  jurisdiction,  and  that  not  limited 
merely  to  actions  regarding  the  property  itself,  but  generally 
in  regard  to  all  actions  of  a  merely  pecuniary  nature.  I  do  not 
understand  it  to  be  disputed,  that  if  the  defender  had  made  up 
titles,  and  possessed  this  small  property,  the  action  of  con- 
stitution, for  however  large  a  sum,  could  not  have  beei)  ques- 
tioned on  the  score  of  jurisdiction.  The  same  rule  applies  in 
the  case  of  arrestments  juriadictionia  Jundanda  cauaa.  The 
jurisdiction  so  founded  is  not  limited  to  the  subject  or  funds 
arrested :  it  too  is  general,  and  will  sustain  pecuniary  actions  to 
any  amount. 

These  considerations,  of  themselves,  afford  an  answer  to  the 
arguments  ad  abaurdum  so  strongly  pressed  on  the  part  of  the 
defender.  For  the  very  same  consequences  will  be  found  to 
follow  in  those  cases  which  were  represented  as  Ustal  to  the 
pretensions  of  the  pursuer  here.  If  the  vested  right  to^  small 
heritable  property  supports  jurisdiction,  not  merely  in  relation 
to  the  property  itself,  but  generally,  the  sroallness  of  the  pro- 
perty here  may  be  considered  as  entirely  irrelevant.  And  when 
it  is  urged,  that  in  this  way  a  man,  by  eucfeeding  to  some 
trifling  property  in  Scotland,  may,  in  entire  ignorance,  be  sub- 
jected to  the  jurisdiction  of  the  courts  of,  to  him,  a  foreign 
country,  does  not  the  same  inconvenience  or  incongruity  hold, 
and  still  more  strongly,  in  the  case  of  arrestment  juriadictionia 
fundanda  cauaa  f  A  party  is  much  less  likely  to  be  constantly 
aware  of  the  motions  of  all  his  debtors,  than  that  one  has  succeed<* 
ed  to  an  heritable  property.  Yet  if  one  of  bis  debtors  removes  to 
Scotland,  an  Brrtatwent  juriadictionia  cauaa  will  unquestionably 
subject  him  to  the  jurisdiction  of  our  Courts,  whether  he  may 
have  been  aware  of  the  circumstance  or  not.  And  it  will  be  at 
once  seen,  that  the  supposed  inconvenience  is  rather  apparent 
than  real.  For,  firat,  it  is  always  a  question  for  the  courts  of 
his  own  domicile,  bow  far  they  will  give  effect  to  any  judgment 
pronounced  against  him  by  the  courts  of  another  country.  And, 
aecondlg,  even  in  Scotland  where  the  judgment  is  pronounced, 
and  where  alone  it  decrees  effect,  it  is  not  conclusive :  it  is 
but  a  decreet  in  absence,  against  which  the  party  may,  when 
any  attempt  is  made  to  put  it  in  force,  raise,  in  the  form  of  a  re- 
duction, all  the  objections  which  he  could  have  urged  as  de- 
fences if  he  had  originally  appeared.  Accordingly,  that  is  done 
here  by  the  defender ;  and  the  only  question  is,  not  whether  the 
decreet  of  constitution  shall  be  held  conclusive  of  the  amount 
and  subsistence  of  the  debt,  but  whether  it  shall  be  held  absolutely 
null,  as  pronounced  without  jurisdiction.  I  think  this  point  is 
not  at  all  touched  by  the  supposed  inconveniences  of  poesiUe 
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ignorance,  and  •imilar  contingencies.  It  must  be  tried  ai  if  the 
present  defender  had  appeared  and  pleaded  to  the  jurisdiction  in 
the  original  action. 

Now,  in  considering  the  effect  of  the  specialty  here — I  mean 
the  defender's  omission  or  failure  to  exercise  his  rights  as  heir, — 
we  must  look  at  the  principle  on  which  jurisdiction  is  sustain- 
ed in  the  cases  already  alluded  to.  It  does  not,  and  cannot 
rest  on  the  more  limited  principle  of  jurisdiction,  ratione  ret 
9ii€t,  For,  by  our  law,  it  is  in  such  cases  not  confined  to 
the  property  or  funds,  which  are  naturally,  or  by  force  of  arrest- 
ment, fixed  within  the  territory.  If  a  man  has  a  small  estate 
here,  or  has  a  trifling  debt  owing  him  by  a  Scotch  debtor,  that 
will  support  jurisdiction  in  general  against  him.  The  only 
principle  which  I  am  aware  of,  then,  is,  that  there  being  a  sub- 
ject of  any  value,  however  small,  within  the  jurisdiction,  and 
admitting  of  being  made  available  to  a  pursuer  through  the 
means  of  a  judgment  of  the  courts  of  this  country,  these  courts 
have,  eo  ipto,  jurisdiction  to  pronounce  such  judgment.  The 
circumstance  which  supports  the  jurisdiction,  is  the  existence 
of  property  or  effects,  not  merely  which  the  action  does  di^ 
rectly  claim,  but  which  it  may  be  made  to  affect.  On  any  other 
ground,  I  cannot  see  why  the  possession  of  heritable  property 
should  support  jurisdiction, — why,  for  instance,  the  circum- 
stance of  a  party  being  infeft  in  a  house  at  Dunoon,  or  any- 
where else  in  Scotland,  should  warrant  the  courts  of  this  coun- 
try to  give  decreet  against  him  for  a  debt  of  £20,000.  The 
only  conceivable  ground  of  sustaining  jurisdiction  in  such  cases 
is,  not  that  the  rei  tiiee  is  at  issue  in  the  action,  but  that  the 
rei  sUte  may  be  made  available  through  the  means  of  a  judg- 
ment pronounced  in  the  action,  and  that,  therefore,  the  juris- 
diction of  the  Court  in  pronouncing  it,  msy,  to  a  certain  ex- 
tenr,  be  carried  into  effect.  The  same  principle  is  clearly  in- 
volved in  the  jurisdiction  founded  on  arrestment, — confessedly 
not  limited  to  the  subjects  covered  by  the  arrestment. 

Now,  if  the  principle  of  our  law  on  this  point  be,  not  the 
absolute  and  direct  application  of  the  conclusions  oT  the  action 
to  the  subject  situate  within  the  territory,  but  the  mere  fact  of 
there  being  within  the  territory  property  which  the  judgment 
in  the  action  may  be  the  instrument  for  reaching,  it  is  clear 
that  this  principle  applies  as  forcibly  to  heritable  subjects  held 
on  apparency,  as  to  those  vested  by  a  completed  title.  For,  in 
the  fir9t  place*  a  constitution  of  a  debt  against  the  apparent 
beir  is  a  judgment  which  does  admit  of  being  made  effectual 
to  Attach  such  estate, — as  effectual,  indeed,  as  if  the  heir  had 
entered.  The  only  difference  is,  that  in  the  latter  case,  the 
estate  may  be  directly  adjudged;  while,  in  the  former,  the  ad- 
judication must  be  preceded  by  a  special  charge  to  enter.  Still 
the  constitution  involves,  in  both  cases,  the  very  same  ground 
of  jurisdiction,  via.,  the  existence  of  property  within  the  terri- 
tory which  the  constitution  affords  the  means  of  attaching. 
Secojuf^,  The  constitution  is  the  indispensable  step  for  so  at- 
taching it.  The  creditor  cannot  get  at  the  property  but 
through  the  means  of  the  constitution;  and  if  there  is  no  juris- 
diction in  such  a  ease  to  support  an  action  of  constitution,  I  do 
not  see  how  an  estate,  held  in  apparency  by  a  party  not  within 
this  country,  could  be  reached  for  payment  of  a  debt  due  by 
him.  A  genera]  charge  to  enter  heir  is,  in  the  supposed  case, 
oat  of  the  question.  That  is  the  instrument  for  reaching 
the  estate  of  the  ancestor,  at  the  instance  of  a  creditor  of  the 
ancestor.  There  the  general  charge  fixes  the  liability  for  the 
ancestor's  debt;  and  if  the  heir  renounces,  judgment  of  consti- 
tution is  taken,  not  against  the  heir,  but  against  the  keredUa» 
jaetmM  of  the  ancestor.  But  when  the  heir  himself,  as  here,  is 
the  debtor,  there  are  no  termini  habiUs  for  a  general  charge  to 
enter,  or  a  renunciation.  The  object  is  to  constitute  the  debt, 
not  against  the  hereditaa  jacena  of  the  ancestor,  but  against  the 
heir  himself,  which  clearly  neither  requires  nor  admits  of  a 
general  charge,  as  no  such  measure  is  necessary  to  render  a 
men  liable  for  his  own  debts,  however  necessary  it  may  be  to 
aostatn  action  against  him  for  the  debts  of  his  predecessor. 
The  only  charge  required  in  such  a  ease,  is  a  special  charge  to 
enter  to  the  lands.  But  such  special  charge  can  only  proceed 
on  coostitntion :  See  Stair,  t.  6,  S3.  It  "  most  proceed  on 
prodnccion  of  a  decreet,  not  eogtutianit  eansa,  but  for  per- 
fenmnee.'*  Bat  it  seems  to  be  maintained  that  the  consHtu- 
tfon  oaghiriB  lODie  way  or  other,  to  have  been  limited  to  the 


property  in  Scotland,  and  that  the  defender  might  have  re- 
nounced. I  am  not  aware  of  any  authority  for  such  a  practice, 
— nor  do  I  see  how  such  a  constitution  could  have  been 
brought.  In  all  actions  against  parties  for  their  own  debts,  the 
conclusion  is  personal  for  the  estublishment  of  the  debt  and 
payment.  And  where  could  there  be  room  for  any  renuncia- 
tion in  such  a  case  as  this  ?  It  mu«t  be  at  once  seen,  that  if 
there  were  room  for  renunciation  in  such  a  case,  no  constitu- 
tion could  by  possibility  be  obtained.  The  foundation  of  the 
jurisdiction  being  the  heritable  estate,  if  that  estate  could  be 
renounced,  there  could  be  no  jurisdiction  to  support  any  con- 
stitution; and  if  constitution  could  not  be  obtained,  the  estate 
could  never  be  made  available  to  the  creditor.  It  is  absolutely 
necessary  to  guard  against  confounding  such  a  case  with  that  of 
a  constitution  of  a  debt  due  by  the  ancestor.  There,  if  the  heir 
renounces  on  a  general  charge,  decreet  of  constitution  goes  out 
against  the  heredUas  jaeens  of  the  proper  creditor.  But  in  cases 
like  the  present,  if  the  heir  could  competently  renounce,  in  a 
constitution  sought  against  himself  for  his  own  debt,  he  would, 
eo  ipBOt  exclude  the  only  ground  on  which  jurisdiction  could 
be  sustained  against  him,  and  the  result  would  be,  that  to  reach 
an  estate  held  in  apparency  in  this  country,  it  would  be  neces* 
sary  to  constitnte  the  debt  by  a  judgment  in  the  courts  of  the 
country  in  which  the  apparent  heir  resided.  Besides,  the  in- 
consistency of  holding  the  circumstance  of  apparency  to  form 
an  essential  ground  of  distinction,  appears  from  another  con- 
sideration. It  was  long  doubted  in  what  aituation  the  rents 
of  an  heritable  estate,  to  which  no  title  had  been  made  up  by 
the  apparent  heir,  stood,  after  the  death  of  such  heir :  Whether 
they  were  in  bonis  of  the  heir,  or  still  formed,  as  accessories,  part 
of  the  hereditaa  jaeens  of  the  predecessor.  But  this  point  was 
finally  determined  in  favour  of  the  former  view.  It  was  fixed 
by  the  judgments  of  the  Court  in  the  case  of  Lord  Banff,  July 
24,  1766,  and  the  reversal  by  the  House  of  Lords  in  1767,  of 
an  adverse  judgment  pronounced  in  the  previous  case  of  Hamil- 
ton o.  Hamilton.  It  may  thus  be  considered  as  fixed  there,  that  the 
heir,  though  not  making  up  a  complete  title,  or  actually  possessing, 
is,  by  the  mere  force  of  his  title  to  possess,  the  true  creditor  in 
the  rents  not  uplifted ;  and  it  must  follow  from  this,  that  an 
arrestment  of  these  rents  jnrisdictionit  fundanda  eausa^  would 
effectually  found  jurisdiction  against  him,  whether  he  chose  to 
possess  or  not.  But  if  the  title  to  possess  is  sufficient  to  create  in 
him  a  right  of  credit  in  the  rents,  capable  of  being  the  ground 
of  arrestments,  is  not  the  same  title  to  possess  the  lands,  suffi- 
cient of  itself  to  found  jurisdiction,  seeing  that  the  lands  to 
which  that  title  applies,  require  no  arrestment  to  fix  them  with- 
in the  territory  ?  It  would  be  a  strange  anomaly  indeed,  if  the 
right  to  possess  the  lands  themselves  did  not  found  jurisdiction, 
when  the  single  circumstance  of  the  heir's  right  to  possess  them, 
so  vested  him  with  the  rents  as  to  render  them  capable  of  being 
arrested  by  bis  creditoris,  and  made  them  the  ground  of  creating 
jurisdiction.  With  regard  to  the  case  of  Cameron  v.  Chapman 
(16  Shaw,  907),  referred  to  on  the  part  of  the  defender  as 
affording  an  analogy  fatal  to  the  jurisdiction  here,  it  appears  to 
me  not  to  touch  the  present  question,  and  to  rest  on  a  pecn* 
liarity  which  does  not  here  exist. 

It  appears  from  the  opinion  of  the  consulted  Judges  in  that 
case,  adhered  to  by  the  Second  Division  of  the  Court,  that  the 
main  ground  there  taken  was,  that  after  the  death  of  the  foreign- 
er, the  original  defender,  there  could  be  no  transference  against 
the  executor,  also  a  foreigner,  without  a  new  arrestment  /vris- 
dietionia  fundandes  causa  to  support  it.  The  distinction  it 
taken  in  express  terms  between  a  real  estate  in  this  coootry, 
and  a  moveable  fund  fixed  only  by  the  operation  of  arrestment 
jariedictionia  fundanda  eauaa.  It  is  expressly  laid  down  in 
that  opinion,  Is/,  that  even  if  the  executor  had  been  confirmed, 
there  must  still  have  been  arrestment  juriadietionia  fundandtt 
eauaa  to  support  the  transference ;  and,  2J/y,  that  so  long  ar 
the  executor  remained  unconfirmed,  there  was,  according  to  the 
former  decision  of  Houston,  no  means  of  competently  arresting 
for  that  purpose.  Wliat  may  be  the  proper  course  to  take  in 
such  a  case  as  that,  it  is  unnecessary  here  to  inquire.  It  is  suf- 
ficient to  state,  that  the  case  was  decided  on  the  special  ground, 
that  the  arrestment  juriadietionia  fundandit  c&usa  against  the 
original  creditor  fell  by  his  death,  and  did  not  operate  against  the 
exectttor,  and  that  as  the  only  right  belonging  to  the  defunct 
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was  moveable,  a  new  arrestment  was  necessary  to  warrant 
the  transference ;  and  that  ground  will  not  apply  here,  where 
the  right  required  no  arrestment  to  fix  it  within  the  territory. 
And,  accordingly,  in  practice,  I  believe  nothing  is  more  com- 
mon than  to  transfer  action  against  the  heir  of  Scotch  property 
who  succeeds  during  a  dependence,  whether  he  happens  to  be 
domiciled  in  this  country  or  not. 

But,  besides,  the  analogy  is  far  from  being  complete  between 
an  executor  unconfirmed,  in  relation  to  the  moveable  property 
of  the  defunct,  and  the  heir,  though  unentered  in  his  real  estate. 
The  executorship  is  an  office  which  requires  the  sanction  of  the 
proper  court  to  give  it  effect.  It  is  not  necessarily  confined 
to  one  person  or  set  of  persons :  it  may  be  conferred  on  a  party 
explicitly  named, — on  a  general  legatee, — even  on  a  creditor. 
Without  confirmation,  there  is,  properly  speaking,  no  title  even 
to  possess.  So  that  an  executor  or  representative  in  moveables 
has  no  definite  character  in  regard  to  the  succession  of  the  de- 
funct, till  he  vests  it  by  confirmation. 

The  situation  of  the  heir,  though  unentered,  is  in  every  import- 
ant particular  quite  different.  He  possesses  in  himself  the  cha- 
racter with  which  no  one  can  interfere ;  that  character  alone 
gives  him  a  title,  and  the  sole  title  to  possess, — a  title  so  com- 
plete, that  the  produce — the  rents  of  the  lands — vests  in  him  at 
once,  without  any  process  whatever,  so  as  to  be  attachable  by 
his  creditors.  He  has  thus,  independently  of  any  process  or 
actual  interference  with  the  lands,  a  title  which  connects  him 
with  them,  at  least  to  the  extent  of  enabling  a  creditor  to  call 
him  into  a  Scotch  Court. 

I  think,  then,  that  the  case  alluded  to  does  not  apply ;  it  was 
decided  on  grounds  peculiar  to  itself,  and  leaves  untouched  the 
general  principle,  that  real  property  in  Scotland  does  found 
jurisdiction,  and  validates,  in  so  far  as  jurisdiction  is  concerned, 
any  decreet  of  constitution  taken  against  the  apparent  heir  for 
his  own  debt. 

I  think,  then,  that  upon  this  ground,  the  jurisdiction  ought  to 
be  sustained,  and  the  Lord  Ordinary's  interlocutor  adhered  to. 

Lord  Mackenzie. — I  agree  with  the  opinion  now  delivered 
in  every  point,  and  I  think  it  unnecessary  to  do  more  than 
simply  observe,  that  this  is  a  debt  of  the  ancestor's  heir.  Had 
it  been  a  debt  of  the  ancestor,  there  might  have  been  some  dif- 
ficulty in  constituting  it.  There  would  also  have  been  more 
difficulty  if  the  succession  had  been  only  to  a  moveable  estate. 
As  to  that  supposed  case,  I  do  not  wish  to  give  any  opinion. 
Certainly  not  the  opinion  that  the  heir,  by  refusing  to  make  up 
a  title,  would  leave  his  creditors  without  a  remedy. 

Lord  Gillies, — I  have  some  difficulty ;  but,  on  the  whole,  I 
concur  in  Lord  FuUerton's  opinion. 

Lord  President, — I  also  concur  in  Lord  Fullerton's  opinion. 
I  leave  entirely  out  of  consideration  the  effect  of  the  combined 
circumstances  of  the  forum  originis,  the  locus  contractus,  and 
locus  solutionis,  I  found  entirely  on  the  fact  stated  in  the 
summons  of  constitution,  that  John  Mel  vtl  M' Arthur  had  suc- 
ceeded to  heritage  in  Scotland.  He  had  not  made  up  his 
titles,  but  he  was  heir-apparent,  and  has  been  so  for  five  years; 
and  he  now  pleads  that  that  succession  was  not  sufficient  to 
give  the  Court  jurisdiction.  He  admits  he  is  the  true  heir ; 
and  he  takes  good  care  not  to  say  he  has  abandoned  his  right ; 
but  he  simply  says  he  has  not  entered  to  possession,  or  made 
up  any  title,  and  that,  therefore,  be  is  not  amenable  to  our  ju- 
risdiction. There  is  no  doubt  be  has  a  right  to  the  rents,  and 
that,  under  the  old  election  law,  he  might  have  come  from  the 
West  Indies,  and  been  entitled,  solely  on  the  ground  of  his 
having  succeeded  to  this  property,  to  walk  in  to  a  meeting  of  the 
freeholders  of  the  county  for  the  election  of  a  member  of  Par- 
liament, and  give  his  vote,  or,  perhaps  (for  such  things  have 
happened)  be  his  own  elector.  This  juggle,  with  regard  to 
his  not  having  entered  to  possession,  and  therefore  not  being 
subject  to  our  jurisdiction,  appears  to  me  contrary  to  legal  prin<^ 
ciple;  and  I  have  looked  in  vain  for  any  authority  to  support 
it. 

The  Court  pronounced  the  following  interlocutor : 

"  In  respect  that  at  the  date  of  the  citation  in  the  action, 
and  of  the  decree  of  constitution  pronounced  against  him,  the 
said  J.  M.  M'Arthur  had  right,  as  heir-apparent,  to  an  heri- 
table estate  in  Scotland^ Adhere  to  the  interlocutor  of  the 


Lord  Ordinary  reclaimed  against,  repelling  the  objection  to  the 
jurisdiction  of  the  Court  and  to  the  decree  of  constitution,  and 
remitting  to  the  accountant  to  report  on  the  points  specified  in 
the  said  interlocutor,  and  refuse  the  desire  of  the  reclaiming 
note :  Remit  to  the  Lord  Ordinary  to  proceed  further  as  )»ball 
be  just,  and  reserve,  for  his  further  consideration  and  decision, 
all  questions  of  expenses.*' 

Lord  Ordinary^  Cuninghame. — For  Pursuer  (J,  M,  AtAr^ 
thurX  Solicitor- General  (M*Neill),  Patterson  ;  John  Patten, 
W.S.,  Agent, — For  Defenders,  Macfarlane;  Charles  Fisher, 
S.S.C.,  AgenL^B.  Clerk [H.B.J 


\  4th  January  1842. 
First  Division. — (H.  B.) 
No.  72. — Robert  Henderson  and  Others,  Pursuers, 
V.  The  Society  of  Solicitors  before  the  Sufreub 
Courts,  Defenders. 

Exclusive  Privilege — Corporation — Powers —  TTie charter incor* 
porating  the  Solicitors  to  the  Supreme  Courts  proceeds  on  the 
nnrrative,  that  the  society  had  collected  a  sum  of  money  for  a 
library  and  for  the  relief  of  poor  members,  widows  and  children, 
and  gives  full  power  to  make  bye-laws,  and  do  other  proper  and 
necessary  acts  for  conducting  the  affairs  and  administering  the 
funds  of  the  incorporation,  provided  always  that  these  were  not 
contrary  to  the  laws  oftlie  country,  and  were  reviewable  by  the 
Court  of  Session  on  the  summary  application  of  any  party  having 
interest — Held  that  the  society  were  not  entitled,  under  their 
powers,  to  vote  away  a  sum  from  their  accumulated  funds,  and 
a  proportion  of  the  annual  contributions  of  members,  and  money 
paid  by  new  entrants,  to  a  widows*  scheme,  the  benefits  of  which 
were  restricted  to  the  widows  of  those  members  who  chose  to 
become  annual  contributors. 

In  1784,*  the  agents  and  solicitors  who  had  been  ad- 
mitted to  practise  before  the  Supreme  Courts  agreeably 
to  the  Acts  of  Sederunt,  10th  August  1764,  and  1 0th 
March  1772,  on  the  narrative  that  they  were  desirous 
to  promote,  as  far  as  in  their  power,  <*  the  salutary  ends 
and  purposes  of  the  said  Acts  of  Sederunt,"  voluntarily 
constituted  themselves,  "  with  the  intention  of  perpe- 
tual succession  and  permanency,  into  a  society  or  body 
collective,  under  the  title  and  denomination  of  the  So* 
ciety  of  Solicitors  of  the  Court  of  Session  and  other 
Supreme  Courts  of  Scotland ;"  and  as  they  considered 
a  common  fund  to  be  '<  essentially  necessary  in  order 
to  the  accomplishment  of  the  objects  of  the  association," 
the}'  assessed  themselves  in  the  sum  of  £5.  6s.  each 
as  the  beginning  of  the  fund,  and  resolved  that  in  fu- 
ture the  whole  members  then  existing,  or  that  after- 
wards might  be  admitted,  with  the  exception  of  such 
as  might  have  outlived  their  business,  or  been  reduced 
to  indigence  or  inability  by  sickness,  accident,  or  the 
infirmities  of  old  age,  should  make  payment  to  the 
treasurer  of  £1..  Is.  Sterling  of  annual  contribution. 
The  10th  regulation  fixed  the  sum  to  be  paid  by  new 
entrants;  and  the  14th,  the  sum  to  be  paid  by  the 
members  for  each  apprentice.  The  26th  regulation 
provided,  that  the  whole  funds  shall  be  "  the  absolute 
property,  and  at  the  disposal  of  the  members ;"  but  the 
28th  declared  that  it  should 

"  not  be  lawful  or  allowable  to  dispose  of,  or  order  to  be  paid 
away,  for  any  end  or  purpose  whatever,  otherwise  than  for  in- 
terest or  annual  profit,  any  part  of  the  principal  sums  whether 
funded  or  unfunded,  or  to  sell  or  dispose  of  any  subject  belong- 
ing to  this  society  (excepting  what  shall  be  deposited  in  the 
hands  of  the  treasurer  for  contingencies  and  expenses),  without 
the  concurring  votes  of  three-fourths  in  number,  or  more,  of  the 
qualified  members  present  at  a  general  meeting,  specially  con- 
vened for  that  express  purpose,  in  time  of  session,  by  the  order 
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snd  appointment  ofaprerioas  meeting,  also  held  in  time  of 
session,  fourteen  days  at  least  prior  to  the  date  of  the  meeting 
at  which  the  votes  are  to  be  taken,  with  regard  to  the  disposal 
of  any  part  of  the  said  principa!  sums  or  subjects  aforesaid." 

The  30th  regulatioD  was  in  the  following  terms : 

'*  Three-fifths  of  the  interest,  rents,  and  annoal  profits,  due 
for  the  time,  accruing  from  the  whole  principal  sums,  and  other 
subjects  belonging  to  this  society,  after  deduction  of  the  salaries 
and  necessary  expenses  then  due,  shall  be  at  the  disposal  of  a 
majority  of  the  qualified  members,  in  general  meetings  duly 
assembled,  for  the  relief  of  indigent  members,  widows,  and 
children,  and  for  such  other  purposes  as  shall  appear  proper, 
until  the  funds  of  the  society  shall  be  deemed  sufficient  to  yield 
such  siated  or  fixed  annuities  as  shall  be  hereafter  provided  for 
by  this  society :  but  it  shall  not  be  lawful  to  fewer  than  two- 
thirds  in  number  of  the  qualified  members,  in  general  meet- 
ings duly  convened,  to  order  to  be  paid  away,  or  disposed  of, 
any  more,  or  greater  sum  of  the  said  interest,  on  any  account 
whatever." 

The  31 8t  regulation  explained  the  mode  in  which 
the  regulations  embodied  in  the  deed  of  agreement, 
and  any  other  regulations,  standing  ordinances  or  bye- 
laws  of  the  society,  should  be  repealed,  or  new  ones 
enacted,;  and  in  the  32d,  the  members  engaged  to  obey 
and  conform  themselves, 

**  not  only  to  all  and  every  one  of  the  regulations  herein  con- 
tained, but  also  to  all  such  other  regulations,  bye-laws,  orders, 
and  resolutions,  of  this  society,  as  are,  or  shall  be  made,  passed, 
agreed  to,  and  signed,  as  herein  after  directed,  according  to 
the  true  intent,  meaning,  and  construction  of  the  same,  in  all 
points.*' 

In  1797,  the  society  obtained  a  charter  of  incorpo- 
ration from  the  Crown.  The  charter  repeats  the  nar- 
rative of  tlie  regulations  of  1784,  stating  that  the 
members  had  formed  themselves  into  a  society,  and 
collected  a  sum  of  money 

**  tanqiiam  principiom  pecnnia  depositae  pro  bibliotheca  libro- 
rum  utilium  et  necessariorum  comparanda,  proque  subsidio 
sociorum  defectorum,  et  viduarum  Uberorumque  sociorum  in 
rebus  egenis  morientium." 

The  object  of  applying  for  the  charter  is  stated  to 
be, 

**  pro  his  propositis  consequendis,  et  pro  dictie  societatis  meliori 
tutamine,  atque  administratione  pecuniar um  depositarum  alia- 
rumque  rerum  cum  securitate  promovere,  et  negotia  reipublicae, 
in  quantum  ad  eorum  praxin  occupationemque  in  dictis  curiis 
refert,  in  modo  proprio  et  regulari  perficere." 

The  charter  gives  full  power  to  the  society,  or  a 
majority  of  the  members, 

"  dirigendi,  ordinandi  et  constituendi,  in  omnibus  rebus  et  ne- 
gotiis,  ad  dictam  societatem  ej usque  gubernationem  et  admlnis- 
trationem  ejus  facultatum,  pecuniarumquc  depositarum  spectan. 
et  pertiaen ;"  and  it  also  gives,  *'  plenam  potestatem  et  auc- 
toritatem  ad  eorum  generales  conventos  ordiuatos  de  tempore  in 
t«mpus  eongregatos,  constituendi,  ordinandi,  et  faciendi  tales  et 
tot  leges  privatas,  constitutiones,  consuetudines  et  edicta,  quae 
illi  vel  major  pars  illorum  pro  tempore  congregatorum,  pro 
meliore  administratione  et  ordine  rerum  et  pecuniarum  deposi- 
tarum dictae  societatis  attention umque  patrimonial! um  guberna- 
tione  propria  et  necessaria  judicabunt,  dictasque  leges  privatas, 
eonstitutiones,  consuetudines  et  edicta,  ullasve  earum,  mutandi 
auc  abrogandi,  ut  diets  societati  vel  m:ijori  parti  illorum  tunc 
pnpsentium  necessarium  esse  videbitur ;  omnes  quas  leges  pri- 
vatas, constitutiones,  consuetudines  et  edicta  uti  praedicitur 
Cunend.  debite  observanda  et  tenenda  volumus :  Providen.  sem- 
per, quod  eadem  legibus  regni  non  ad  versa  vel  confraria  erunt, 
talibasqoe  legibus  piivatis  et  ordinationibus  ad  Judicium  Curiae 
Sessionis  recognitionem  summatim,  ad  applicationem  uUius 
personse  interesse  haben.  semper  subjectis.*' 

lo  lbl7>  at  a  general  meeting  of  tlie  society  called 


by  requisition,  for  the  purpose  of  deliberating  on  the 
subject,  it  was  moved,  and  unanimously  agreed  to, 
"  that  the  establishment  of  a  scheme  for  providing  an- 
nuities to  the  widows  of  the  members  of  this  society 
is  a  proper  and  expedient  measure,"  and  a  committee 
was  appointed  to  report  such  measures  as  they  might 
think  advisable  for  carrying  the  scheme  into  effect. 
The  report  being  made,  the  society,  in  terms  of  it,  re- 
solved that  all  those  of  its  existing  members  who,  by 
the  1st  of  May  1817,  should  declare  their  willingness 
to  contribute  £5.  5s.  annually,  and  if  married,  pay  a 
certain  sum  as  marriage-tax,  should  constitute  'Hhe 
Society  of  Contributors  to  the  Widows'  Scheme  of  the 
Solicitors  of  the  Supreme  Courts  of  Scotland ;"  and 
that  those  existing  members  who  might  thereafter  de- 
clare their  accession  to  the  scheme  before  Whitsundav 
1819,  should  be  received  as  contributors,  "  on  a  petition 
to  the  society  of  contributors,  but  on  such  terms  as  a 
majority  of  the  society  shall  agree  to  receive  them." 
With  regard  to  those  existing  members  who  did  not  so 
declare  their  accession,  the  contract  bore,  that  they 
should  be  excluded  from  the  benefit  of  the  scheme 


"  for  ever,  unless  they  shall  be  admitted  by  two-thirds  of  the 
contributors  to  the  scheme  present  at  a  general  meeting,  held  in 
time  of  session,  upon  their  application,  and  making  payment  of 
£10  Sterling,  over  and  above  the  rates  and  whole  other  con- 
tributions that  would  have  been  due  by  them  if  they  had  be- 
come contributors  under  this  contract  previous  to  the  term  of 
Martinmas  1817,  with  interest  thereon  until  paid." 

Future  members  were  to  have  the  benefit  of  the 
scheme  on  paying  the  annual  contribution  of  £6.  5s., 
— those  who  were  married  paying  the  marriage-tax 
according  to  the  scale  fixed  in  the  case  of  the  original 
members,  with  an  additional  payment  of  £15  if  above 
forty,  and  not  above  fifty  years  of  age,  or  of  £30  if 
above  fifty.  On  the  2d  June  1817,  at  a  general  meet- 
ing of  the  society,  it  was  resolved,  in  terms  of  a  motion 
tabled  at  a  previous  meeting,  "  that  £750  Sterling  of 
the  society's  funds  be  applied  to  the  proposed  widows' 
scheme,  with  interest  from  Whitsunday  1817."  It  was 
also  resolved,  that  <'  the  half  of  all  entry-moneys  to  be 
received  from  future  entrants  with  the  society,  and  the 
half  of  the  yearly  contributions  by  members  shall  be 
applied  to  the  use  of  the  said  widows*  scheme."  In 
1 833,  it  was  moved  at  a  special  general  meeting  of  the 
society,  **  that  the  payment  to  the  widows'  fund  of  one- 
third  of  the  annual  subsidy  levied  from  the  members 
shall  be  suspended  until  the  debt  due  by  the  society 
shall  be  paid,  and  it  shall  appear  that  the  income  of  the 
society  is  adequate  to  the  expenditure."  This  motion, 
after  having  been  repeatedly  under  consideration,  was 
rejected  in  December  1834,  by  a  majority  of  thirteen 
to  eleven — ^the  society  approving  of  the  report  of  a 
commUtee,  who,  inter  alia,  reported  it  as  their  opinion, 

"  that  it  would  be  illegal,  and  certainly  most  inexpedient  (o 
withdraw  from  the  widows*  fund  any  branch  of  the  original 
sources  of  income,  or  to  alter  any  of  the  previous  resolutions  of 
the  society  on  which  the  scheme  was  originally  commenced  and 
followed  up  the  deliberate  and  solemn  contract.  Your  com- 
mittee may  further  notice,  that  the  accountant  made  his  calcula- 
tions of  the  value  of  the  annuities  to  be  paid  to  widows  upon 
the  unquestionable  understanding  and  calculation  that  the  half 
of  the  annual  contribution  payable  by  the  members  of  the  society 
formed  a  branch  of  that  fund,  and  as  the  scheme  has  now  gone 
on  for  seventeen  years  upon  that  footing,  your  committee  are 
inclined  to  think  that  the  widows  of  deceased  members,  as  well 
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fts  the  wires  of  existing  members,  bBYe  obtained  a  Tested  in- 
terest, which  cannot  in  justice  or  fumess  be  now  distarbed." 

At  a  special  general  meeting,  held  Ist  July  1839}  a 
motion  was  considered  for  "  rescinding  the  resolution 
of  the  society  in  the  year  1817,  which  provided  that 
10s.  6d.  of  the  annual  subsidy  paid  by  members  should 
be  appropriated  to  the  widows'  fund."  Mr  Robert 
Henderson  moved  as  an  amendment, — 

"  In  respect  that  the  resolution  of  1817,  appropriating  or  gifting 
away  to  the  private  widows'  scheme  or  fund  established  by  a 
few  members  of  the  society  (and  with  which  the  society  as  a 
body  bad  no  interest  or  concern  whatever),  one-half  of  the  an- 
Dual  subsidy  exacted  from  the  whole  members  of  the  society  for 
the  purposes  of  the  incorporation,  as  well  as  one-half  of  the 
entry-money  exacted  from  the  members  of  the  society  upon  their 
admission,  was  ultra  vire8  of  the  incorporation,  and  consequently 
illegal ;  therefore,  the  said  resolution  should  be  rescinded,  and 
declared  null  and  void  ab  initio,  reserving  to  the  society  as  a 
body,  or  any  of  the  individual  members  thereof,  all  right  and 
tirle  to  insist  for  repetition  of  all  sums  exacted  from  members, 
and  so  misapplied  under  said  resolution." 

This  amendment  was  rejected  as  incompetent,  on 
the  ground  that  in  consequence  of  going  beyond  the 
motion,  it  could  only  be  considered  as  a  notice  of  mo- 
tion to  be  considered  at  the  next  stated  general  meet- 
ing in  December.  Another  member  then  moved  as  an 
amendment,  that  the  resolution  of  1817,  in  so  far  as  it 
provided  for  the  appropriation  of  one  -half  of  the  £  1 . 1  s. 
{Payable  annually  by  members,  should  be  recalled  and 
rescinded  as  at  Whitsunday  last,  and  in  all  time  there- 
after, but  that  the  arrears  payable  at  and  prior  to  that 
time  should  be  appropriated  to  the  widows'  scheme  as 
iieretofore.  This  amendment  was  adopted  unanimously, 
with  the  exception  of  two  members,  Messrs  Robert 
Henderson  and  James  Moore,  who  dissented  from  it 
in  so  far  as  it  sanctioned  the  appropriation  of  any  part 
of  the  arrears  to  the  widows'  scheme.  Thereafter  Mr 
Henderson  presented  a  note  of  suspension  and  inter- 
dict against  the  Society  of  Solicitors,  in  which  he  prayed 
the  Court 

"  to  suspend  the  proceedings  eomplsined  of,  and  to  interdict, 
prohibit,  and  discbarge  the  respondents  from  appropriating  and 
paying  over  to  the  private  widows*  fund,  established  by  some 
members  of  the  said  society  for  their  own  behoof  and  benefit, 
and  with  which  the  incorporated  society,  as  a  body,  have  no  in- 
terest or  concern,  or  to  any  person  or  persons  for  behoof  of  the 
tud  private  widows*  fund,  (1.)  Any  part  of  the  entry-moneys 
exacted  from  entrants  with  the  society,  as  members  of  the  in- 
corporation ;  and  (2.)  Any  part  of  the  yearly  subsidies  or  con- 
tributions exacted  from  members  of  the  incorporation  to  the 
funds  of  the  society ;  reserving  to  the  complainer  all  right  and 
title  to  insist  and  sue  for  repetition,  for  behoof  and  benefit  of 
the  incorporated  society  as  a  body,  of  the  sums  exacted  from 
him  and  all  other  members,  and  illegally  appropriated  to  the 
•aid  private  widows'  fund." 

When  this  note  was  presented,  the  number  of  the 
members  of  the  society  was  1 1 5,  but  of  these  only  42 
were  connected  with  the  widows'  fund. 

Interim  interdict  was  granted,  but  the  following  in- 
terlocutor was  afterwards  pronounced  by  Lord  Fuller- 
ton  in  the  Bill- Chamber: 

'*  The  Lord  Ordinary  having  considered  the  note,  answers, 
and  productions,  and  having  heard  the  agents  of  the  parties, 
passes  the  note  for  the  purpose  of  trying  the  question  of  law 
there  raised;  but  in  respect  that  the  appropriation  of  funds 
complained  of  is  authorised  by  a  resolution  of  the  incorporation, 
formally  and  regularly  passed  at  the  general  meeting  of  1817, 
and  standing  unchallenged  ever  since,  during  sixteen  years  of 


wbidi  period,  vis.,  from  the  'year  1823,  the  complainer  has 
himself  been  a  member  of  the  society,  recidls  the  Interdict.'* 

After  this  interlocutor  was  pronounced,  the  Society 
of  Solicitors,  at  a  meeting  in  November  1 839}  resolved, 
in  terms  of  a  motion  which  had  been  submitted,  *^  that 
as  the  object  of  the  suspension  and  interdict  at  the 
instance  of  Mr  Henderson  against  the  society  and  its 
office-bearers  is  for  the  benefit  of  the  incorporation  as 
a  body,  the  society  ought  not  to  oppose  the  same." 

Mr  Robert  Henderson  and  four  other  members  exe- 
cuted a  summons  of  reduction  and  declarator  against 
the  society,  in  which,  inter  alioy  they  concluded  to 
have  it  found  and  declared,  that  all  the  proceedings  of 
tlie  society,  in  instituting  the  widows'  scheme,  and 
making  payments  to  it  from  the  funds  of  the  society, 
were  reduced  and  declared  to  have  been  from  the  be- 
ginning null  and  void, — ^because,  primo,  (formal). 

"  Sacundo,  It  was  ultra  viret  and  illegal  for  the  said  incor- 
porated society  to  make  any  bye-law,  minute,  or  resolution  ap- 
propriating the  funds  then  existing,  or  funds  to  be  levied  from 
either  the  then,  present,  or  future  members  of  the  incorporation 
for  any  other  purposes  than  such  as  are  warranted  and  autho- 
rised by  their  foresaid  charter.  Tertio,  It  was  ultra  mret  and 
illegal  in  the  said  incorporation  or- society  to  appropriate  the 
funds,  present  or  prospective,  of  the  incorporation  to  or  for 
behoof  of  the  foresaid  private  association  formed  by  certain 
members  only  of  the  incorporation  for  a  fund  to  their  widows, 
such  not  being  one  of  the  objects  or  purposes  for  which  the 
society. was  incorporated.  Quarto,  It  was  illegal  and  incom- 
petent JTor  the  said  incorporated  society  to  levy  or  exact,  either 
from  entrants  or  members  of  the  incorporatioUi  any  aums  of 
money,  in  name  either  of  entry-money  or  annual  subsidy  to  or  for 
behoof  of  the  foresaid  private  association  formed  by  certain 
members  only  of  the  incorporation  for  a  fund  for  their  widows, 
and  which  private  association,  or  widows*  scheme,  the  members 
of  the  incorporation,  as  a  body,  had  neither  any  control  over, 
nor  any  interest  whatever  therein.  Quinto,  The  said  pretended 
bye-laws,  and  others,  by  which  the  general  funds  of  the  incor- 
porated society  have  been  misapplied,  were  not  only  contrary 
to,  but  subversive  of  the  purposes  for  which  the  society  was 
originally  formed,  and  afterwards  incorporated,  and  have  caused 
great  damage  and  prejudice  to  the  interests  thereof, — as  well  as 
for  other  reasons  to  be  proponed  at  discussing  hereof:  And  the 
said  pretended  bye-laws,  minutes,  and  resolutions  being  so  de- 
clared, reduced,  and  set  aside,  and  other  conclusions  hereof  dis- 
posed of,  the  said  defenders,  conjunctly  and  severally,  ought  and 
should  be  decerned  and  ordained,  by  decree  foresaid,  to  make 
payment  to  the  pursuers  of  the  sum  of  £100  Sterling,  or  soch 
other  sum,  less  or  more,  as  our  said  Lords  shall  be  pleased  to 
modify,  as  the  expense  of  this  proce«ts,  over  and  above  the  ex- 
pense of  extracting  the  decree  to  follow  hereupon,  reserving  to 
the  incorporated  society,  as  a  body,  or  the  pursuers,  or  other 
individual  members  of  the  said  society,  all  right  and  title  to 
insist  for  repetition  of  all  sums  exacted  from,  or  paid  by  the 
pursuers,  or  other  members,  and  misapplied  as  aforesaid,  as  ac- 
cords." 

The  Society  of  Solicitors,  instead  of  entering  appear- 
ance as  defenders,  adopted  the  following  resolution : 

"  That  as  the  society  had  not  only,  upon  the  4th  November  last, 
resolved  not  to  oppose  the  suspension  and  interdict  at  the  in- 
stance of  Mr  Henderson  against  the  society  and  its  office-bearers, 
as  it  was  for  the  benefit  of  the  incorporation  as  a  body,  but  also 
upon  the  2d  December  last,  by  a  majority  of  the  members  pre- 
sent, actually  rescinded  and  declared  the  resolution  of  1817  null 
and  void  ab  initio,  as  being  ultra  vires  of  the  incorporation,  and 
consequently  illegal ;  and  as  the  action  of  reduction  and  de- 
clarator now  brought  by  Mr  Henderson  and  others  is  for  the 
purpose  of  supporting  the  suspension  and  interdict,  and  having 
the  resolution  of  1617  legally  and  effectually  set  aside  against 
the  members  of  the  widows*  scheme,  for  the  benefit  of  the  incor- 
poration as  a  body — Therefore  the  society  ought  not  in  any  way 
to  defend  the  action,  it  being  understood  that  in  that  eveni  Mr 
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Henderson  and  the  other  pursaert  thall  not  inntt  for  expenses 
Bgminst  this  society  and  its  office-bearers.'* 

Certi6cation  contra  non  produda  and  decree  in  ab- 
sence were  pronounced  against  the  society;  but  ap- 
pearance having  been  entered  by  the  Society  of  Con- 
tributors to  the  Scheme  as  defenders,  and  by  the  widows 
interested  in  the  fund  as  compearers,  the  processes  of 
suspension  and  interdict  and  of  reduction  and  declara- 
tor were  conjoined,  and  a  record  made  up,  in  which  it 
was 

Pleaded  by  the  pursuers — 1.  The  resolutions  and 
proceedings  under  reduction  are  illegal  and  ultra  vires, 
in  respect  that  the  intention  and  e^ct  of  them  is  to 
appropriate  certain  funds  belonging  to  the  incorporated 
Society  of  Solicitors  to  purposes  not  contemplated  in 
the  charter  of  incorporation,  and  in  which  the  incor- 
poration, as  such,  has  no  interest.  2.  The  resolutions 
and  proceedings  under  reduction  being  in  themselves 
null  and  void,  and  the  resolution  of  date  2d  December 
1S39)  rescinding  and  making  void  the  resolutions  and 
proceedings  under  reduction,  being  a  valid  and  binding 
resolution  of  the  incorporated  society,  the  pursuers  are 
entitled  to  decree  of  declarator  and  reduction,  in  terms 
of  the  conclusions  of  their  summons.  3.  The  pursuer 
and  suspender  Mr  Henderson,  as  a  member  of  the  in- 
corporated society,  has  good  title  and  interest  to  apply 
for  and  obtain  the  interdict  craved,  to  prevent  the  mis- 
application of  the  common  funds  of  the  incorporation. 
4.  The  Association  or  Society  of  Contributors  to  the 
Widows'  Scheme,  defenders,  having  in  law  no  connec- 
tion with,  or  claim  upon,  the  incorporated  society,  are 
not  entitled  to  demand  or  receive  any  aid  or  support 
from  the  incorporation's  funds.  5.  The  pursuers  have 
done  no  act,  either  jointly  or  severally,  by  which  the 
right  of  any  of  them,  as  members  of  the  incorporation, 
to  challenge  the  illegal  proceedings  under  reduction, 
can  be  held  to  have  been  waived,  abandoned  or  lost. 

Pleaded  by  the  defenders — 1 .  The  pursuers  are  now 
barred,  personali  exceptione,  from  challenging  the  re- 
solutions complained  of  on  any  of  the  grounds  urged 
in  the  present  suspension  and  reduction.  2.  The  reso- 
lution of  June  1817  is  now  binding  and  effectual,  as  a 
stipulation  or  regulation  of  the  society,  upon  the  prin- 
ciple of  usage,  as  explaining  or  even  altering  the  terms 
of  the  original  contract  of  the  society.  3.  The  reso- 
lutions complained  of  are  now  valid  and  effectual  quoad 
the  defenders  and  compearers,  and  cannot  be  question- 
ed by  any  member  of  the  incorporation,  in  respect  these 
resolutions  form  matter  of  contract  between  the  incor- 
poration and  the  widows'  scheme,  implemented  and 
relied  upon  by  both  parties,  and  in  respect  the  conti- 
nuance of  implement  is  requisite  for  the  stability  and 
existence  of  the  widows'  scheme,  which  was  substantially 
tasti toted  by  the  incorporation. 

The  Lord  Ordinary  ordered  cases,  and  thereafter 
made  avizandum  with  them,  and  the  whole  process,  to 
the  CourL     His  Lordship  issued  the  following  note : 

**  This  is  a  case  of  importance  in  the  law  of  society  and  in- 
corporation.  It  is  also  a  question  of  great  interest  to  the  wi- 
dows at  present  drawing  annuities  from  the  fund,  and  to  fe- 
males fuiTing  a  near  prospect  of  bving  placed  on  it,  as  the  best 
part  of  tbeir  means  of  sulisistence  may  probably  depend  on  the 
issae.  It  is  fit,  therefore,  that  the  question  should  be  brought 
nnder  eonsideration  of  the  Court  with  the  least  possible  delay. 

*'  Tba  object  of  the  conjoined  actions  is  to  have  cert«n  re- 
sol  atkNU  of  the  Incorporated  Society  of  Solid  tors  before  the 


Supreme  Courts,  passed  so  far  back  as  1817,  rescinded.  By 
these  resolutions  the  society  agreed  to  contribute  a  considerable 
sum  (£750)  from  their  general  funds  to  the  establishment  of  a 
widowt*  fund,  for  the  provision  exclusively  of  the  widows  of 
members ;  they  also  agreed  to  appropriate  to  the  same  purpose 
one-half  of  the  entrance-money  of  new  members,  and  a  certain 
share  of  the  small  subaidy  or  subscription-fund  paid  annually  by 
the  members.  It  was  to  be  optional  to  members  to  connect 
themselves  with  this  subsidiary  scheme  or  not  as  they  chose ; 
but  if  they  joined  it,  they  were  bound  to  make  a  considerable 
additional  annual  contribution  not  leviable  from  other  mem- 
bers. On  that  footing  the  widows*  scheme  was  established  in 
1817,  and  these  grants  by  the  society  were  passed  unanimous' 
hf.  The  portions  of*  the  annual  subsidy  fixed  in  1817  were 
contributed  by  the  whole  members  for  a  series  of  years  with- 
out objection,  and  they  are  still  leviable,  and  paid  annually  inte 
the  fund.  There  are  now  forty- two  members  who  contribute 
to  the  widows*  fund,  and  eleven  widows  who  draw  the  annual 
allowance  (it  is  believed  £30)  claimable  by  persons  in  that 
class. 

"  The  suspender  and  pursuer,  Mr  Henderson,  and  a  few  other 
members  of  the  society  who  have  been  admitted  since  1817,  now 
object  to  the  resolutions  by  which  the  capital  sum  of  X760,  and 
the  annual  portions  of  the  entry-money  and  subsidy  were  grant- 
ed to  the  widows*  fund,  and  they  have  brought  them  under  tus- 
pension  and  reduction  in  the  processes  now  reported  to  the  Court. 
It  is  the  duty  of  the  Lord  Ordinary  to  state,  as  shortly  as  pos- 
sible, the  views  which  have  occurred  to  him  on  a  consideratioa 
of  these  cases : — 

"  I.  The  leading  plea  of  Mr  Henderson,  pursuer  and  suspen- 
der, is,  that  any  appropriation  whatever  of  the  funds  of  the  so- 
ciety to  a  widows'  fund  in  1817,  was  ultra  vires  of  the  society, 
and  that  it  may  be  rescinded  quandoeunque,  as  a  null  and  incom- 
petent alienation,  by  the  Supreme  Court,  if  brought  under  re- 
view at  the  instance  of  any  party  having  interest  in  the  funds. 
The  Lord  Ordinary,  however,  is  not  satisfied,  upon  any  const- 
derations  or  authorities  yet  urged  by  the  pursuer,  that  this 
would  be  a  maintainable  doctrine,  even  if  the  resolutions  had 
been  complained  of  de  recenti,  and  before  third  parties  had  acted 
on  them,  or  acquired  an  interest  in  the  fund,  and  still  less  after 
they  have  been  acquiesced  in  for  the  best  part  of  the  existing 
generation,  and  when  widows  and  families  have  acquired  an  in- 
terest, perhaps  to  the  extent  of  their  means  of  subsistence,  in 
defending  the  scheme. 

"  There  can  be  no  doubt  that  it  is  competent  for  this  Court 
(more  especially  when  applied  to  debiio  tempore)  to  stop,  at 
the  instance  of  any  party  interested,  all  resolutions  for  the 
alienation  of  the  property  and  funds  of  corporations  which  are 
manifestly  illegal  and  incompetent,  even  though  agreed  to  by 
a  preponderating  msjority  of  these  societies.  On  that  point  the 
cases  of  the  Trades'  House  of  Glasgow,  and  of  the  'Weavers  of 
Lanark  in  1793,  quoted  in  the  papers,  are  of  themselves  decisive 
precedents  in  point — and  the  later  case  of  Paisley,  in  which  the 
magistrates  and  town-council  of  a  burgh  of -regality,  which  pos- 
sessed considerable  property,  were  interdicted  from  selling  cer- 
tain superiorities  belonging  to  the  burgh  for  political  purposes, 
may  be  quoted  as  a  decision  to  the  same  effect. — Fac.  Coll., 
22d  January  1822. 

"  The  right  of  all  interested  to  complain  in  the  present  in- 
stance is  still  more  clear,  from  the  special  clause  in  the  charter 
incorporating  this  society,  which  provides,  that  the  administra- 
tion by  the  society  of  their  property  and  funds  should  be  at  all 
times  subject  *  ad  judicium  Curiae  Seuionis,  recognitionem 
sommatim  ad  applicationem  ullius  persona  interesse  haben.' 

'*  While  the  jurisdiction  of  the  Court  however  is  incontes- 
table, the  next  and  more  important  inquiry  is,  if  tho  resolutions 
would  have  been  rescinded  as  ultra  vires  of  the  society,  even  if 
they  had  been  complained  of  at  their  date,  and  before  the  par- 
ties had  relied  and  acted  on  them  ?  The  powers  of  the  corpo- 
ration, in  the  administration  of  their  affiiirs,  were  thus  defined  in 
their  charter :  His  Ifajesty  granted  '  plenam  potestatem  et  aoo- 
toritatem.  ad  eorom  generales  conventos  ordinatos,  de  tempore 
in  tempui  congregatos,  constitvendi  ordinandi,  et  fadendi  tales 
et  tot  leges  privatas,  eonstitationes,  consoetudines,  et  edieta 
qn»  ill!  vel  major  pars  illorum  pro  tempore  congregatorttm,  pre 
meliore  Admimttrttione  et  ordlne  renim  et  pecttniarum  depen* 
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tariim  diets  societatis  attentionuinqae  patrimonialium  guberna- 
tione,  propria  et  necessaria  judicabunt,  dictasque  leges  privatas, 
constitutiones,  corisiieCudineB  et  edicta  uUasve  earum  mulandi, 
aut  abrogandi  ut  dictae  societaci  vel  migori  parti  illorum  tunc 
presentium  neccdsarium  esse  videbitur;  omnes  quas  leges  priva* 
tas  constitutiones  consuetudlnes  et  edicta  utt  predicitiir  facienda 
debit!  observanda  et  tenenda  volumus  providen.  Semper  quod 
eadem,  legibuH  regni,  non  adversa  veX  contraria  erunt.' 

*'  Under  tbese  extensive  powers  the  society  had  right  not 
only  to  apply  the  common  funds  to  the  promotion  of  the  objects 
more  particularly  specified  in  the  chatter,  but  to  alter  these 
articles  of  their  constitution,  and  to  maice  new  bye-laws  re- 
specting their  funds  and  their  affairs  generally,  providing  only 
that  such  Uws  '  legilna  regni  non  adoersa  vel  contraria  eruntn* 
Hence  if  the  resolutions  now  complained  of  had  been  brought 
under  review  by  any  one  interested  at  the  time  they  were  passed, 
the  objection  would  have  raised  this  question, — Whether  the 
appropriation  of  the  funds  to  a  widows'  scheme  was  contrary  to 
the  purposes  of  the  association,  or  to  the  common  law  of  the  king- 
dom ?  As  at  present  advised,  the  Lord  Ordinary  does  not  con- 
ceive that  such  a  plea  would  have  been  maintainable.  Looking 
to  long-established  usage  in  trades  and  professional  corporations 
as  the  best  interpreter  of  the  purposes  of  these  associations,  and 
of  their  understood  powers  of  administration  over  their  common 
funds,  it  seems  to  have  been  the  practice  from  time  imme- 
morial for  such  incorporations  to  apply  a  part  of  their  funds 
to  the  support  and  maintenance  of  widows.  Indeed,  although 
this  is  notorious  to  all  conversant  with  the  management  of 
our  incorporated  trades,  the  fact  is  established  in  the  most 
authentic  manner  by  the  report  presented  to  Parliament  in  1635 
by  the  commissioners  appointed  to  inquire  into  the  state  of  the 
municipal  corporations  in  Scotland,  in  which  it  was  shown 
that  there  is  hardly  an  incorporation  of  any  trade  or  profession 
in  this  countty  in  which  a  part  of  the  funds  are  not  applied  in 
giving  annuities  and  allowances,  greater  or  less,  to  the  widows 
of  deceased  members.  In  particular,  reference  may  be  made  to 
the  reports  on  the  affairs  of  the  cities  of  Edinburgh  and  Glas- 
gow, which  have  schedules  attached  showing  the  allowance  to 
widows  in  the  different  corporations  of  these  large  towns,  in 
every  one  of  which  it  appears  that  annuities  are  given  to  widows 
varying  from  £60  to  20s.  per  annum.  These,  too,  appear  to 
be  either  optional  or  fixed,  according  to  the  property  and  funds, 
or  views  of  the  several  corporations. 

**  The  greater  part  of  these  subordinate  funds  have  been 
ereated,  not  by  Act  of  Parliament,  as  hinted  at  by  the  pursuer, 
but  upon  the  understood  powers  of  the  corporations  at  common 
law.  It  is  often  expedient  to  have  a  special  Sratute  to  enable 
the  trustees  of  widows'  funds  on  a  great  scale  to  lend  or  borrow 
money  without  extra  expense,  and  to  exclude  creditors  from 
attaching  the  widows'  annuities  for  any  thing  but  alimentarg 
debts,  and  for  various  other  useful  purposes  which  may  easily 
be  figured.  In  the  great  bulk  of  corporationH,  however,  a 
scheme  for  widows  may  be,  and  has  verygenerally  been,  carried 
into  effect  without  any  extraordinary  powers  from  Parliament. 

**  Thus  standing  the  general  usage  of  corporate  bodies  in 
Scotland  with  regard  to  provisions  for  widows,  it  is  not  easy  to 
see  how  this  Court  would  have  interfered,  in  181 7»  with  an 
vnanimous  resolution  of  the  Society  of  Solicitors  to  appropriate 
£750,  and  one-half  of  the  admission-money  of  entrants,  to  the 
establishment  of  a  permanent  fund  for  widows.  The  universal 
usage  shows  that  this  must  be  viewed  as  one  of  the  purposes  to 
which  the  funds  of  corporations  may  be  applied  by  the  common 
law  and  practice  of  Scotland.  But  there  is  a  separate  considera- 
tion peculiar  to  the  present  case.  The  charter  of  the  Society 
of  Solicitors  expressly  bears,  that  they  had  collected  a  fund  for 
the  establishment  of  a  library,  *  proque  subsidio  sociorum  de- 
fectorum  et  viduarum  liberorumque  sociorum  in  rebus  egenit 
roorientium  ;'  and  the  contract,  which  was  the  bond  of  associa- 
tion among  the  members  for  thirteen  years  prior  to  the  charter, 
distinctly  provides  that  the  common  fund  *  shall  be  at  the  dis- 
posal of  a  majority  of  the  qualified  members,  in  general  meet- 
ings assembled,  for  the  relief  of  indigent  members,  widows,  and 
children,  and  for  such  other  purposes  as  shall  appear  proper, 
until  the  funds  of  the  society  shall  be  deemed  sufficient  to  yield 
such  stated  or  fixed  annuities  as  shall  be  hereafter  provided  by 
the  society.'    These  clauses  warrant  the  inference  that  the 


provision  affixed  annuities  for  the  widows  of  solicitors  was  con- 
templated, from  the  earliest  period  that  this  society  was  incorpo- 
rated, as  one  of  the  chief  objects  which  the  members  had  in  view 
in  the  collection  and  accumulation  of  a  common  fund.  When 
the  corporation  therefore  agreed  unanimously  in  1817  that  the 
time  was  then  come  to  devote  £750,  and  one-half  of  the  fees 
of  entrants,  for  that  purpose,  it  is  supposed  that  the  Court  would 
have  required  some  very  strong  objection  to  induce  them  to  in- 
terfere with  the  appropriation.  But  no  such  objection,  founded 
on  the  state  of  the  funds  as  in  1817,  is  even  now  set  forth  on 
this  record  by  the  pursuer. 

"  It  is  maintained,  no  doubt,  by  the  members  now  objecting, 
that  the  widows'  scheme  established  in  1817  was  not  a  plan  for 
the  provision  of  the  widows  of  decayed  and  indigent  members, 
but  of  the  widows  of  all  members,  rich  and  poor,  indiscriminately. 
But  the  Lord  Ordinary  is  not  prepared  to  find  that  a  general 
provision  for  the  widows  of  all  members  is  not  the  best  and  most 
delicate  mode  of  providing  for  the  widows  of  decayed  members. 
It  obviously  tends  to  diminish  their  number,  if  not  to  prevent  any 
such  class  from  arising ;  as  the  scheme,  if  framed  on  right  princi  pie?, 
may  induce  the  most  necessitous  members,  by  a  small  annual  pay- 
ment, to  provide  in  that  way  for  their  widows.  Such  a  regula- 
tion as  to  widows  was  found  not  to  be  revocable  by  an  incorpora* 
tion,  and  enforced  in  the  case  of  the  Fleshers  of  Glasgow  against 
Scotland,  (Shaw's  Kep.,  21st  January  1826) ;  a  case  distin- 
guishable from  an  opposite  decision  in  the  case  of  Paterson,  (10th 
February  1803,  Mor.  A  pp.,  voce  Aliment,  No.  6,)  where  the  al- 
lowances to  widows  were  unfixed  and  discretionary.  There  was 
some  discussion  also  in  the  case  of  Howden  against  the  Incor- 
poration of  Goldsmiths  (2d  June  1840),  as  to  the  legality  of  a 
bye-law,  by  which  that  body  established  a  fund  for  paying  a 
certain  annuity  to  all  their  members  upwards  of  fifty-five  yeara 
of  age.  The  decision  of  that  case  ultimately  turned  on  a  dif- 
ferent point,  but  the  regulation  was  not  declared  by  any  of  the 
Court  to  be  incompetent,  and  it  is  still  carried  into  effect. 

'*  It  is  objected,  however,  to  the  appropriation  under  review, 
that  it  was  partial  and  unnecessary,  in  so  far  as  it  was  not 
given  to  all  the  members  or  their  widows  indiscriminately,  but 
was  set  aside  for  the  widows  of  the  contributors  only,  who  it  is 
said  were  thus  auclores  in  ressuas.  This  plea,  however,  appears 
to  be  sufficiently  met  by  the  consideration  that  all  the  members 
had  a  right,  and  were  invited  to  enrol  themselves  in  the  scheme ; 
and  if  the  effect  of  the  institution  was  to  reduce  or  put  an 
end  to  the  class  of  necessitous  widows,  it  is  impossible  to  deny 
that  the  whole  society  had  more  or  less  an  interest  in  its  main- 
tenance. It  >vas  certainly  not  viewed  as  a  partial  or  selfish 
appropriation  in  1817,  when  the  society  ttaanimoMs/y  concurred 
in  the  vote  by  which  it  was  passed. 

"  II.  But,  in  the  next  place,  even  if  the  resolution  under  re- 
duction had  been  such  as  the  Court,  on  due  cause  shown,  might 
have  corrected  in  1817,  it  is  a  different  question  whether  it  can 
be  set  aside  years  after  it  has  been  carried  into  effect  by  consent 
of  all  interested, — when  matters  are  on  longer  entire, — and  when 
numerous  third  parties  and  their  families  have  acquired  an  oner- 
ous, and  to  themselves  an  all-important  interest  in  the  continu- 
ance of  the  scheme.  On  this  point  of  the  case,  it  is  conceived 
to  be  manifest,  that  when  the  contributors  to  this  scheme  have 
gone  on  for  twenty  years  and  upwards  to  pay  rates  for  insuring 
an  annuity  to  their  widows, — and  when  perhaps  many  have 
joined  the  society,  and  paid  their  entrance-money  as  the  pur- 
chase-money of  that  very  provision,  it  would  be  subjecting  their 
widows  and  families  to  unprecedented  injustice,  to  allow  the 
society  to  demand  back  the  fund,  without  regard  to  the  subsist- 
ing interests. 

**  It  has  been  alleged,  indeed,  that  the  £750  voted  by  the 
society  to  the  widows'  scheme  is  still  extant,  and  that  it  may 
yet  be  recovered  or  attached  in  the  hands  of  the  trustees  of  the 
widows'  fund.  By  that  statement  it  is  presumed  the  pursuer 
only  means  to  allege  that  a  sum  equal  to  £750  is  still  in  the 
trustees'  hands,  which  may  be  recovered  by  decree  of  this  Court, 
if  the  pursuer  succeeds  in  this  action.  But  the  answer  to  such 
a  claim  is  obvious ;  the  fund  has  been  onerously  and  irrevocably 
alienated ;  in  fact,  it  has  been  paid  away  for  behoof  of  third 
parties,  who  trusted  to  the  good  faith  of  the  society  in  purchas- 
ing the  benefit  of  the  scheme,  and  their  rights  and  interests 
over  the  sum  in  question  far  outweigh  those  of  the  corporation. 
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The  meroberi  who  transferred  and  paid  away  the  corporate  fundi 
may  possibly  be  liable  in  accounting  to  the  other  corporators 
(if  there  be  any  entitled  to  complain) ;  but  money  paid  and 
applied  years  ago  under  a  specific  contract,  in  which  many  third 
parties  have  now  at*quired  an  interest,  cannot  be  reclaimed  on 
any  ground  set  forth  on  this  record. 

**  At  the  same  time,  it  is  by  no  means  clear  that  even  the 
members  of  the  corporation  who  passed  the  resolution  of  1817 
would  be  personally  liable,  post  longum  intervallum,  for  any 
mistake  in  the  administration  of  the  funds.     It  must  occur  to 
any  one  acquainted  with  the  past  history  and  proceedings  of 
corporations,  that  there  are  many  acts  which  might  possibly  be 
interdicted  by  the  Court  if  complained  of  debito  tempore^  which 
cannot  be  sustained  as  grounds  of  personal  challenge  against  the 
members,  when  they  have  been  assented  to,  or  long  acquiesced 
in  by  all  interested  in  the  corporation  at  the  time.     Thus  it  is 
a  matter  of  notoriety  in  the  history  of  Glasgow,  that  during  the 
American  war,  six  of  the  incorporated  trades  of  that  city  paid 
£500  each  from  their  respective  common  funds  for  raising  what 
was  called  the  Glasgow  Regiment.     It  is  possible  that  these 
patriotic  gifts  might  have  been  successfully  interdicted  if  they 
bad  been  complained  of  at  the  time;  and  if  the  same  strictly 
legal  views  as  to  the  powers  of  corporators,  on  which  the  Court 
proceeded  a  few  years  afterwards  in  the  case  of  the  Weavers  of 
Lanark  (when  that  corporation  was  prevented  from  giving  away 
the  corporate  funds  in  subscriptions  to  promote  burgh  reform), 
bad  b«en  earlier  recognised,  it  is  probable  that  the  alienations 
by  the  trades  of  their  funds  for  military  purposes  might  have 
been  checked.     But  when  no  objection  was  stated  at  the  time, 
it  would  be  too  much  to  hold  that  the  heirs  and  successors  of 
the  corporators  could  be  called  to  account  in  a  succeeding  age, 
by  new  members  attempting  to  challenge  applications  of  the  funds 
which  all  interested  enthusiastically  concurred  in  when  they 
were  passed.    On  the  same  principle,  it  may  well  be  questioned 
if  parties  in  the  situation  of  the  pursuers,  and  those  who  con- 
cur with  them,  be  entitled  to  complain  ofthe  disposal  of  personal 
funds  agreed  to  years  before  they  had  any  concern  with  the 
corporation. 

"  III.  Upon  the  preceding  views,  the  Lord^  Ordinary  is  of 
opinion  that  the  present  action  cannot  be  maintained  on  the 
grounds  laid  in  the  summons,  and  more  fully  detailed  in  the 
record  now  closed.     It  may  be  proper  to  add,  that  other  pleas 
were  indicated  at  the  debate  which  are  not  now  pressed.     In 
particular,  it  was  at  first  alleged  vaguely,  that  the  widows* 
scheme  was  ruinous  and  disadvantageous  to  the  parties  contri- 
buting,— that  a- better  return  for  the  sums  paid  could  be  got 
from  any  ordinary  insurance  office, — and  that  the  society  and  con- 
tributors could  not  be  bound  to  proceed  with  what  was  called  a 
losing  concern, — at  least  if  they  made  due  provision  for  the  ex- 
isting and  vested  interests  of  all  who  had  a  preferable  claim  over 
the  present  fund.     Of  course  there  can  be  no  doubt  that  this 
Court,  in  the  exercise  of  its  powers  as  a  court  of  equity,  has 
jurisdiction  to  dissolve  or  relieve  parties  from  a  joint  concern  or 
association  which  is  disadvantageous  and  ruinous  to  all;  but 
there  are  no  termini  habiles  to  raise  that  question  here.     The 
members  of  the  widows*  scheme,  the  chief  parties  having  a  title 
to  urge  it,  do  not  complain  of  the  rates  as  extravagant  or  in- 
adequate.   Again,  if  the  other  members  of  the  corporation  really 
intended  to  insict  in  such  a  plea,  lM>th  the  summons  and  record 
should  have  contained  specific  allegations  as  to  the  funds  of  the 
scheme,  and  the  returns  given  by  other  institutions  to  widows, 
so  as  to  show  on  what  grounds  and  to  what  extent  they  main- 
tained tbeir  right,  under  present  circumstances,  to  put  an  end 
to  the  scheme  as  a  losing  and  inexpedient  concern.     Farther,  if 
a  majority  of  the  society  wished  to  put  an  end  to  the  scheme, 
under  a  due  reservation' and  provision  for  all  the  existing  inte- 
rests in  the  scheme,  they  should  have  set  forth  distinctly,  in 
what  manner  they  meant  to  secure  and  provide  for  such  inter- 
ests.    The  Court  could  thereupon  have  directed  such  further 
inqoirj  and  discussion  as  might  be  necessary  on  these  points. 
But  it  ia  supposed,  that  neither  the  pursuer  nor  the  majority  of 
the  Mwietj  bave  any  sincere  intention  at  present  to  insist  for  a 
termination  of  the  widows*  scheme  on  these  grounds.*' 

The  csose  being  advised. 

Lord  PrtMsdent, — It  U  not  ncccsiary  to  call  on  tbc  pur- 


suers* counsel.     The  Court  feel  an  insurmountable  difficulty  in 
adopting  the  view  of  the  Lord  Ordinary.    His  Lordship,  indeed, 
has  not  given  judgment,  but  he  has  explained  his  opinion  very 
fully  in  a  note.     The  case  is  one  of  great  importance,  not  only 
to  the  parties,  but  to  the  general  law  of  incorporations.     There 
are  some  specialties  in  the  case,  but  in  determining  it,  we  most 
apply  the  common  principles  of  law  which  relate  to  questions 
of  this  nature.     Now,  I  must  confess  that  from  the  time  I  be- 
came capable  of  forming  a  legal  opinion,  I  have  understood  that 
no  incorporation  was  entitled,  without  special  authority,  to  do 
acts  such  as  those  now  under  reduction.     In  the  fint  place,  it 
must  be  admitted  that  there  is  no  great  distinction  between  the 
charter  of  incorporation  and  the  original  resolutions  of  1784. 
The  charter  must  be  regarded  as  a  ratification  of  the  resolutions, 
and  these  again  lesd  us  back  to  the  Acts  of  Sederunt.     The 
object  of  these  Acts  was  to  provide  a  respectable  body  of  prac- 
titioners, and  for  this  purpose,  the  parties  to  the  resolutions  agree 
to  assess  themselves  in  order  to  create  a  fund  which,  as  the 
charter  explains,  might  enable  them  to  acquire  a  library,  and 
provide  a  fund  not  only  for  widows,  but  for  decayed  members 
and  children.     These  were  the  leading  objects  of  the  associa- 
tion, and  I  cannot  see  anything  in  the  resolutions  to  justify  the 
conclusion  which  the  Society  of  Solicitors  appear   to   have 
drawn  from  them.    Indeed,  with  regard  to  the  slump  sum  which 
was  voted  away,  I  cannot  see  any  clause  which  authorised  them 
to  trench  upon  the  capital.     The  25th  section,  which  seems  to 
intimate  that  there  was  a  full  power  of  disposal,  I  rather  think 
refers  merely  to  the  disposal  of  the  interest  of  money,  and  other 
annual  profits.     And  to  what  purposes  were  these  to  be  ap- 
plied?  To  the  providing  of  annuities  for  indigent  membera, 
widows,  and  children.     It  is  true  there  is  a  reference  to  some 
ulterior  annuities,  and  the  solicitors  argue,  that  these  were  to 
be  of  the  nature  of  those  provided  by  this  widows'  scheme.    I 
cannot  see  that.  The  chisses  of  persons  are  very  different.  Those 
to  whom  the  annuities  of  the  widows'  scheme  are  paid,  may  be 
persons  for  whom   the  original  resolutions  meant  to  provide, 
but  they  may  be  different  altogether;  while  they  expressly  leave 
out  of  view  two  of  the  classes  for  whom  provision  was  expressly 
contemplated.    We  every  day  see  melancholy  instances  of  indivi- 
duals who  have  failed  in  their  profession,  and  make  application 
to  us  for  relief.     Can  it  be  said  to  have  been  inexpedient  for 
the  society  to  contemplate  cases  of  that  description,  and  make 
a  provision  for  them  by  granting  such  annuities  to  decayed 
members?  Assuredly  not;  and  this,  I  apprehend,  was  the  lead- 
ing object  which  they  did  contemplate.    But  then,  in  1817, 
they  resolved,  wisely  or  unwisely,  to  adopt  a  different  measure 
altogether.     Looking  probably  to   what  had   recently  taken 
place  in  the  Church  of  Scotland,  and  other  public  bodies,  they 
resolved  to  have  a  widows'  scheme.    This  scheme  was  not  only 
confined  entirely  to  widows,  but  was  still  farther  rfsincted;  be- 
cause the  benefits  were  not  given  universally  to  the  widows  of 
all  who  had  been  members.     A  condition  of  certain  annual 
payments  were  annexed,  and  those  membera  who  failed  to  make 
them,  were  excluded  from  all  interest  in  the  fund.     The  ques- 
tion, then,  which  has  been  raised,  and  which  we  are  now  called 
upon  to  decide,  is,  was  it  competent  for  the  solicitors  to  vote 
away  these  funds  to  such  an  institution  ?  I  am  clear,  that  If  they 
were  resolved  to  do  so,  only  two  couraes  were  open  to  them. 
They  ought  either  to  have  gone  to  the  Legislature,  where  all  hav- 
ing interest  would  have  l^en  able  to  appear,  or  they  ought  to 
have  applied  to  the  Crown  and  obtained  a  charter  sanctioning  an 
appropriation  of  these  funds,  different  from  that  now  sanctioned 
by  the  existing  charter.     They  took  neither  of  these  courses ; 
but  after  considering  a  motion  for  the  institution  of  a  widows' 
scheme,  and  receiving  the  report  of  a  committee,  resolved  at 
once  to  carry  it  into  effect,  and  at  once,  de  piano,  voted  away  to 
it  X750  of  these  funds.     1  do  not  know  what  the  amonnt  of 
the  funds  may  be,  but  I  suspect  that  the  sum  thus  voted  form- 
ed a  large  proportion  of  them.     In  addition  to  this  vote,  it  was 
further  resolved  that  one-half  of  the  annual  contribution  of 
members,  and  one-half  of  the  money  paid  by  new  entrants,  should 
go  to  the  same  scheme.     Again,  those  members  who  became 
contributors,  on  falling  into  arreara,  forfeited  all  their  bygone 
payments,  and  those  who  were  unable,  or  declined  to  contri- 
bute, had  nothing  more  to  do  with  the  fund  than  perfect  strangers. 
The  fact  is,  that  the  contributors  to  the  widows'  scheme  were 
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a  limited  bod^ ;  end  it  accordingly  turns  ont  tbaf  their  number 
bears  a  small  proportion  to  that  of  tbe  whole  society.  And  yet 
the  whole  society  are  compelled  to  make  payment  of  annual 
contributions  and  entry-money  to  this  smaller  one.  Is  this  com- 
petent,  legal,  and  in  terms  of  tbe  charter  ?  I  agree  with  tbe  pur- 
suers, that  the  society  were  not  entitled  to  lay  down  this  code 
of  regulations  in  favour  of  certain  contributors.  The  effect  of 
the  scheme  is,  to  provide  only  for  their  widows,  whether  poor 
or  not ;  and  therefore,  it  is  emphatically  not  a  scheme  for  decayed 
persons  at  all,  whether  members,  or  widows,  or  children. 
Now,  a  reduction  has  been  brought  of  this  scheme,  and  it  is 
met  by  tbe  plea  of  homologation.  I  cannot  see  how  that  plea 
can  shut  us  out  from  considering  the  legality  of  the  scheme. 
Many  members  who  have  entered  recently  cannot  be  affected 
by  that  plea ;  and  tho»e  actually  pursuing  the  reduction  seem 
competent  to  do  so.  Was  this  scheme  then  legal  in  1817?  I 
am  not  able  to  say  that  it  was,  or  to  resist  the  conclusion  for  re- 
ducing it.  No  doubt  there  is  a  question  behind  of  a  different 
nature,  via.,  what  interest  tbe  existing  widows  have  in  the  fund? 
We  are  not  called  to  decide  that  question  now;  but  I  must  own 
toiy  impression  to  be,  that  if  the  scheme  was  invalid  in  1817, 
the  fact  that  the  society  have  committed  themselves  to  it,  is  no 
answer  to  the  question,  whether  the  pursuers  are  entitled  to 
deduce  it.  This,  however,  is  a  point  on  which  we  may  after- 
wards get  more  light ;  but  if  called  upon  to  decide  it  at  present, 
1  must  say,  that  however  bard  it  may  bear  on  individuals,  the 
length  of  time  during  which  the  scheme  has  existed,  is  no  legi- 
timate answer  to  the  question,  was  it  legal;  aye  or  no?  If 
once  we  permit  deviations  from  the  objects  sanctioned  by  the 
charter,  it  is  impossible  to  say  where  they  are  to  stop.  I  am 
clear  that  judgment  must  be  given  in  favour  of  the  pursuers. 

Lofrd  Giiiiet I  concur  as  to  the  merits  of  the  reduction,  but 

i  have  a  difficulty  in  following  it  out  to  the  consequences  in- 
dicated. In  the  suspension,  the  parties  desired  to  insist  and 
vue  for  repetition.  Say  a  widow  has  drawn  her  annuity  for 
twenty  years,  with  the  unanimous  concurrence  of  the  society, 
Is  she  to  be  called  upon  to  repay  all  she  has  drawn  ?  The  ques- 
tion is  not  properly  before  us,  but  I  think  it  should  have  been 
before  us,  and  that  we  ought  to  know  the  extent  to  which  this 
claim  is  to  be  maintained.  Is  it  meant  that  the  widows  are  to 
be  called  upon  to  repeat  ? 

The  counsel  for  tbe  pursuers  here  explained  that  this  was 
not  meant,  and  that  they  were  willing  to  lodge  a  minute  fore- 
going all  claim  of  repetition  against  the  widows. 

Lord  Mackenzie I  concur  with  your  Lordships  as  to  the 

merits  of  the  reduction.  I  am  clear  that  the  scheme  is  illegal. 
It  is  not  sustained  by  the  charter.  On  the  contrary,  it  both  differs 
from,  and  is  inconsistent  with,  the  objects  contemplated  by  it. 
The  only  things  mentioned  in  the  charter  are  a  library,  and  a  pro- 
vision for  decayed  members,  widows  and  children.  Your  Lord- 
ship has  justly  observed,  these  objects  are  totally  different  from 
tbe  scheme  to  which  the  grant  has  been  made  from  the  society's 
funds.  That  scheme  is  not  intended  for  widows  in  poverty  at 
all, — not  for  members  at  all, — ^not  for  children  at  all,  but  for  a 
class  of  persons  totally  distinct  from  the  general  body  of  the 
society.  No  doubt  all  those  belonging  to  it  are  members  of 
the  society,  but  those  of  them  only  belong  to  it  who  are  able  to 
contribute;  and  their  widows  get  the  benefit  of  it,  whether  they 
are  poor  or  not.  So  much  is  this  the  case,  that  it  has  become 
usual  in  marriage-contracts  to  take  notice  of  the  widows*  inte- 
rest in  this  scheme.  It  is  impossible,  therefore,  to  say  that  this 
is  a  charitable  fund  in  favour  of  the  classes  of  persons  referred 
to  in  the  charter.  It  is  true  there  are  general  words  in  the 
charter,  and  I  do  not  think  we  are  compelled  to  limit  the  ex- 

Senditure  of  the  funds  to  the  objects  expressly  specified  in  it ; 
ut  if  the  expenditure  goes  beyond  these,  we  are  certainly  en- 
titled to  see  that  the  objects  are  such  as  are  agreeable  to  equity 
and  the  laws  of  the  country.  No  doubt  the  society  have  a 
power  of  making  bye-laws,  but  this  power  is  limited,  by  its  very 
nature,  to  the  making  of  such  arrangements  as  are  fairly  in  ac- 
cordance with  the  interests  of  all  the  members,  and  it  is  tbe 
business  of  the  Court  to  decide  whether  they  are  so  or  not. 
Viewing  matters  in  this  way,  I  think  it  is  impossible  to  sustain 
this  widows*  scheme.  The  proper  object  of  the  charter  was, 
to  maintain  a  respectable  body  of  pnictitidnen ;  and  it  gives 


power,   with  this  view,   to  levy  certain  contiibutioss.     The 
power  to  tax  is  given  for  this  purpose,  but  not  surely  to  tax 
generally  for  any  objects  totally  unconnected  with  that  express- 
ly specified.    Even  bad  the  charter  said  nothing  on  the  subject,  I 
might  have  thought  the  society  entitled  to  levy  certain  assess- 
ments from  the  members.     This  might  only  have  been  regarded 
as  an  ordinary  act  of  administration,  adopted  for  the  purpose  of 
securing  the  respectability  of  the  body.    That  cannot  be  affirm- 
ed of  this  scheme.     In  the  most  favourable  view  which  can  be 
taken  of  it,  it  is  just  a  bonut  to  these  married  members  who 
have  money,  and  are  able  to  pay  insurance  for  their  widows, 
and  it  is  a  bonus  granted  at  the  expense  of  those  members  who 
have  no  money,  or  not  enough  to  pay  such  insurance.     Have 
the  public  any  interest  in  such  a  scheme  as  that  ?  I  cannot  con- 
ceive it.     For  my  own  part,  I  think  it  would  just  be  as  reason- 
able to  give  a  bounty  to  bachelors.     In  fact,  it  would  be  more 
reasonable,  because  those  members  who  abstain  from  marrying, 
leave  a  larger  sum  to  be  divided  among  the  widows  and  chil- 
dren of  those  who  do  marry.     The  Lord  Ordinary  seems  to 
think  the  tendency  of  the  scheme  is  to  diminish  the  number  of 
poor  widows.     I  rather  think  not.     The  tendency,  I  should 
think,  must  be  tbe  other  way.     It  appears  to  me  it  would  just 
have  been  as  much  within  the  scope  of  the  charter  to  have 
voted  away  the  money  in  providing  country  quarters  for  some 
of  the  members,  or  for  any  other  purpose  in  which  the  public 
had  no  interest  whatever,  and  the  general  body  of  the  members 
no  interest  that  was  fair  and  equitable. 

Lord  FuUerton I  agree  entirely  on  the  merits.     Here,  as 

in  other  associations,  though  it  is  left  to  the  members  to  ad- 
minister the  funds,  it  is  under  the  qualification  that  they  must 
administer  them  for  the  proper  objects  of  the  association.    This 
would  bold  under  any  contract ;  and  though  tbe  25th  regulation 
gives  extensive  powers,  it  must  be  read  under  the  qualification 
that  these  powers  must  be  exercised  far  tbe  common  interest. 
In  the  present  instance,  tbe  matter  is  rendered  more  clear  by 
the  fact  that  the  charter  was  obtained  long  after  the  regula- 
tions were  adopted.    Something  might  have  been  said  in  favour 
of  the  grant  under  reduction,  so  long  as  the  regulations  formed 
the  only  law ;  for  it  might  have  been  argued,  that  the  society 
might  have  dissolved  itself,  and  disposed  of  the  funds  at  plea- 
sure; but  after  the  charter  was  obtained,  matters  stood  on  a 
different  footing ;  for  it  was  granted  on  the  ground  that  tbe 
funds  were  to  be  employed  for  particular  purposes,  and  an  ob- 
ligation was  thus  laid  on  the  society  to  administer  accordingly. 
The  only  question  of  importance  then  is,  did  this  payment  in 
1817  fall  truly  within  the  appropriate  objects  of  the  charter? 
I  think  it  impossible  to  hold  that  it  did.     It  is  no  doubt  true 
that  the  expenditure  cannot  be  strictly  limited  to  tbe  purposes 
mentioned  in  the  preamble  of  the  charter ;.  but  still,  though 
some  latitude  must  be  allowed,  it  cannot  be  extended  to  pur- 
poses evidently  beyond  the  charter.     But  that  is  evidently  the 
case  here ;  for  it  is  impossible  to  maintain,  on  any  good  ground, 
that  the  sum  granted  to  this  scheme  was  a  sum  devoted  to  chari- 
table purposes.    For  such  purposes  the  grant  might  have  been  de- 
fensible, both  at  common  law  and  under  tbe  charter ;  but  charity 
has  nothing  to  do  with  this  widows'  scheme,  which  was  insti- 
tuted for  the  purpose  of  providing  annuities  to  the  widows  of 
such  members  as  chose  to  contribute  to  it,  whatever  the  cir- 
cumstances of  these  widows  might  prove  to  be.    It  is  no  doubt 
true,  that  by  an  annual  payment  every  member  might  secure 
an  interest  in  the  scheme,  but  there  were  many  members  not  in 
circumstances  to  make  the  payment,  or  derive  any  advantage 
from  it,  and  yet  to  this  scheme,  thus  restricted  to  particular  con- 
tributors, tbe  slump  sum  of  £750  of  the  society's  funds,  with  a 
certain  proportion  of  the  annual  contributions,  and  the  money 
paid  by  entrants,  was  voted  away.     Suppose  the  society,  in- 
stead of  instituting  a  scheme  of  their  own,  bad  gone  to  an  in- 
surance office  and  entered  into  an  arrangement,  by  which  they 
agreed  to  pay  to  the  office  a  large  proportion  of  their  funds,  on  the 
condition  that  those  of  their  members  who  chose  to  insure  an- 
nuities to  their  widows  should  be  entitled  to  do  so  on  more 
favourable  terms  than  the  public  generally,  would  this  have 
been  legal?  Clearly  not;  and  simply  on  the  ground  that  while 
such  an  arrangement  was  not  for  the  general  ol^jects  of  the 
society,  the  whole  benefit  of  it  was,  from  its  very  nature,  con- 
fitted  to  a  limited  proportidn  of  tbe  members.    The  achemr  in 
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qoettion  is  rery  much  of  the  tame  nature ;  and  I  am  clear  that 
iti  legality  cannot  be  lustained.  At  to  the  form  of  the  action, 
I  think  it  rather  unfortunate  that  the  whole  claim  for  repay- 
ment ia  not  properly  before  us.  I  have  no  doubt  as  to  the  Utter 
of  the  declaratory  conclusions.  Indeed,  there  is  no  question 
between  the  individual  pursuers  and  the  general  body  of  solici- 
tors who  have  declined  to  appear,  and  have  allowed  certifica- 
tion in  absence  to  pass  against  them.  So  far,  therefore,  as  the 
society  is  concerned,  the  whole  proceedings  complained  of  are 
rescinded.  The  contributors  to  the  scheme  as  defenders,  and 
tbe  widows  receiving  annuities  as  compearers,  are  now  the  only 
parties  against  whom  the  conclusions  are  directed,  and  their 
situation  is  in  many  respects  different  from  that  of  the  society. 

The  pursaers  having  lodged  a  mi  n  ate  abandoning  all 
daim  of  repetition  against  the  wldowsi  the  Court  pro- 
nounced the  following  interlocutor: 

*'  Reduce,  decern  and  declare,  in  terms  of  the  conclusions  of  the 
libel,  and  suspend  tbe  proceedings  complained  of,  and  grant  in- 
terdict as  craved ;  reserving  to  the  pursuers  and  suspenders, 
under  the  qualification  specified  in  tbe  said  minute,  all  right 
competent  to  them  to  insist  for  further  redress  in  the  premises, 
and  to  the  defenders  their  defences  as  accords ;  find  the  defen- 
ders and  respondents  liable  in  expenses,  and  remit  the  account/* 
ke. 

Lord  Ordinary,  Cuninghame. — Act.  Ruiherfurd,  Inglis ; 
Thomas  Landaie,  S.S.C.,  Agent.  —  Alt.  Solicitor  -  General 
(M'NeillX  G.  Bell;  Joseph  Liddle,  S.S.C,  Agent.^lH.B.^ 


I4th  January  1842. 
FiAST  DtviinoN. — (H.  B.) 

Xo.  73. — The  Right  Hon.  Viscount  Melvili.b 
and  Othebs  (Sir  R,  Presion*s  Trustees )^  Pursuers^ 
r.  Captain  James  Ebskine  Wem tss  and  Others 
(Sir  WUliam  Brskin^s  Trustees)^  Defenders, 

Relief — Warrandice — Sale — HM  that  a  purchoier,  against 
wkom  the  Crown  wat  proceeding  with  a  suit  in  Exchequer  for 
bygone  teind-duties,  vfas  not  obliged  to  wait  the  issue  of  that 
process,  but  was  entitled  to  proceed  with  an  action  of  relief  or 
the  purpose  of  determining  Ae  seller* s  liabilitg  under  the  clause 
of  warrandice,  in  the  event  of  the  Crowns  claim  being  suS' 
tained. 

The  Crown  brought  a  suit  in  Exchequer  against  Sir 
Robert  Preston's  trustees,  for  a  large  amount  of  arrears 
of  tetnds  payable  under  the  reddendo  in  the  original 
Crown-charter  of  certain  lands  whicli  Sir  Robert  Pres- 
ton had  purchased  in  1819  from  Sir  William  Erskine's 
trustees.  In  the  disposition  to  Sir  Robert,  the  red- 
dendo  stated  for  the  teinds  was  one  penny  Scots,  if 
demanded ;  and  the  same  reddendo  was  the  only  one 
mentioned  in  the  titles  as  far  back  as  1796,  when  Sir 
William  Erskine  had  obtained  a  Crown-charter  of  re- 
signation and  confinnation.  Sir  Robert  Preston's  trus- 
tees, founding  on  the  clause  of  warrandice  in  his  dis- 
position, brought  an  action  of  relief  against  Sir  William 
Erskine's  Trustees,  who,  without  consenting  to  become 
parties  to  the  Exchequer  suit,  or  admitting  their  liabi- 
lity under  the  clause  of  warrandice,  moved  tbe  Lord 
Ordinary,  in  the  action  of  relief,  to  sist  procedure  tn 
hoc  statu.  His  Lordship  having  pronounced  an  inter- 
locutor in  terms  of  the  motion.  Sir  Robert  Preston's 
trustees  reclaimed,  and  pleaded,  that  though  they  could 
not  be  entitled  to  obtain  decree  unless  the  Crown  suc- 
ceeded in  the  suit,  yet,  since  liability  under  the  clause 
of  warrandice  was  not  admitted,  they  were  entitled  to 
proceed  with  the  preparation  of  the  cause,  so  as  not  to 
be  exposed  to  the  risk  of  a  tedious  and  expensive  liti- 


gation after  the  Crown  should  have  compelled  them, 
by  a  writ  rfextent,  to  make  instant  payment. 

Sir  William  Erskine's  trustees  pleaded  the  inconve- 
nience which  would  result  from  carrying  on  expensive 
processes  of  relief,  which  might  eventually  prove  to 
have  been  altogether  unnecessary. 

Lord  President, — I  don*t  know  that  Sir  William  Erskine's 
trustees  are  liable  under  the  particular  clause  of  warrandice ; . 
but  by  superseding  procedure,  as  the  Lord  Ordinary  has  done, 
we  shall  place  Sir  Robert  Preston's  trustees  in  this  situation. 
The  suit  in  Exchequer  will  proceed;  and  if  the  Crown  obtain  de- 
cree, not  a  single  day's  delay  will  take  place.  Implement  will 
be  compelled  forthwith  by  means  of  a  writ  of  extent.  I  don't 
think  the  defenders  are  entitled  to  subject  them  to  this  possible 
hardship. 

Lord  Gillies. — This  is  just  an  ordinary  action  of  relief, 
founded  on  a  clause  of  warrandice.  In  every  such  action  there 
are  two  questions:  Tbe  first  is,  whether  there  is  any  good 
ground  for  the  attempted  eviction  from  the  purchaser?  and  the 
second,  whether,  supposing  there  is  good  ground  for  the  eviction, 
the  seller  has  rendered  himself  liable  by  the  nature  of  his  war« 
randice  ?  Now,  the  defenders  in  this  action  of  relief  answer 
both  these  questions  in  tbe  negative.  They  maintain  that  the 
suit  of  the  Crown  is  vexatious  and  ill  founded ;  and  they  also' 
maintain,  that  if  it  were  well  founded,  theyare  not  liable.  In  these 
circumstances,  I  don't  see  how  we  can  prevent  the  pursuers  from' 
proceeding  to  the  effect  of  trying  the  question  of  liability.  Of 
course  they  cannot  be  entitled  to  decree  before  the  actual  eviction. 
Had  the  Lord  Ordinary  said  that  the  suit  at  the  instance  of  tho 
Crown  was  obviously  foolish  and  groundless,  we  might  bare 
felt  justified  in  sisting  procedure,  but  this  does  not  appear,  and 
therefore  we  must  tecal  the  interlocutor. 

Lord  Maehenzie. — I  am  of  tbe  tame  opinion.  The  common 
course,  where  eviction  is  threatened,  is  to  rest  satisfied  with 
intimation  of  the  action  to  the  party  liable  in  wai randice;  and 
the  effiJCt  of  this  is,  that  if  that  party  refuse  to  appear,  he  shall 
be  held  bound  by  what  is  done.  This  is  the  u^ual  way ;  but 
there  is  another,  viz.,  an  action  of  relief;  and  if  the  purchaser 
does  not  think  intimation  to  be  sufficient,  there  is  nothing  to 
prevent  him  from  bringing  such  an  action.  If,  after  the  action 
of  relief  is  raised,  the  defender  in  it  admits  the  warrandice,  there 
may  be  good  ground  to  delay;  but  there  is  no  such  admission 
here.  On  the  contrary,  the  liability  is  denied,  and  therefore 
the  pursuers  cannot  be  prevented  from  going  on  to  get  judg- 
ment, finding  that  the  clause  of  warrandice  Is  applicable.  Tbey 
are  not  bound  to  wait  tbe  issue  of  the  Crown  suit. 

Lord  Fullerton. — The  present  is  very  much  a  question  of 
convenience.  Were  the  liability  in  warrandice  expressly  de^ 
nied,  I  would  at  once  bold  that  the  pursuers  cannot  be  com- 
pelled to  sist  procedure ;  but  the  defences,  in  so  far  as  relates  to 
the  liability,  are  not  very  explicit.  I  rather  think  one  of  them 
amounts  to  an  acknowledgment  of  liability. 

The  Court  recalled  the  interlocutor. 

Lord  Ordinary,  Cockburn. — Act.  6.  Bell;  Thomson  Paul, 
W.S.,  Agent. —  Alt.  Anderson;  Dickson  and  Stewart,  W.S., 
AgenU B.  CUrh [;H.B.  | 

a 

I  Sth  January  1842. 

FiasT  Division. — (H.  B.) 

No.  74. — John  Love  and  Othebs,  Pursuers,  v, 

Thomas  Brown,  Defender, 

Process — Remit,  Judicial,  to  a  person  of  skill — A  tradesman  ap* 
pointed  by  the  Sheriff,  in  a  process  before  him,  to  inspect  a 
building,  made  the  inspection  in  the  absence  of  the  parties,  and 
dictated  his  report,  which  was  tahen  down  in  writing  by  a  writer 
who  was  the  ordinary  agent  of  the  pursuer,  though  not  his  agent 
in  that  particular  process.  The  report  was  objected  to,  and  a 
remit  was  again  made  (the  defender  objecting)  to  the  same 
tradesman,  who  gave  in  a  second  report,  free  from  the  previous 
irregularities,  but  the  same  in  substance  as  the  first.  On  the 
motion  of  the  defender  the  tradesman  was  put  upon  oath,  and 
deponed  to  the  verity  of  his  reports.  Judgment  having  been  givet^ 
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for  the  pursuer,  the  defender  advocated,  and,  without  impugn" 
ing  the  integrity  of  the  tradesman,  contended  that  a  new  inspector 
ought  to  be  appointed — Held  that  the  second  report  was  final, 
and  could  not  he  opened  up, — Observed,  That  where  the  Court, 
on  a  general  motion  by  the  parties  for  a  remit,  appoints  a  par^ 
ticular  individual  who  is  not  expressly  objected  to,  the  appoint^ 
ment  must  be  held  to  have  been  made  with  consent. 

John  Love  and  others,  his  creditors,  by  summons, 
dated  12th  May  1838,  sued  Thomas  Brown,  smith  at 
Stewarton,  before  the  Sheriff  of  Ayr,  for  the  sum  of 
£16.  13.  5.,  with  interest  from  Whitsunday  1827,  being 
the  balance  of  an  account  said  to  be  due  for  mason- 
work  executed  for  him  by  Love  in  1 826.  Brown,  in 
his  defences,  stated,  that  in  1826  Love  had  engaged  to 
build  a  house  for  him  in  Stewarton,  in  a  tradesmanlike 
manner,  for  £125.  16s.,  and  that  Love,  in  proceeding 
with  the  work,  made  a  sub-contract  "  with  a  person  of 
the  name  of  James  Gillies,  and  between  them  they 
built  the  house,  and  received  the  whole  contract  price 
except  £16.  13.  5.,  which  was  retained  until  the  suffi- 
ciency of  the  building  was  ascertained.  It  soon  became 
evident  that  the  building  was  not  executed  in  a  trades- 
manlike manner ;  on  the  contrary,  that  it  was  very  in- 
sufficient, the  walls  admitting  water  and  damp  to  a  very 
uncommon  and  injurious  extent,  and  nothing  will  re- 
move this  radical  insufficiency,  which  accordingly  re- 
mains to  this  day.  Love  seeing  the  state  of  matters, 
and  being  sensible  that  the  balance  in  the  defender's 
hands  would  not  compensate  the  deficiency  in  the 
building,  he  abandoned  any  claim  to  it,  and  thus  the 
transaction  has  stood  for  above  fifteen  years."  On 
these  grounds  Brown  pleaded,  1.  Prescription;  and  2. 
Not  only  denies  resting-owing,  but  avers,  that  on  an 
inspection  and  report  on  the  sufficiency  of  the  building, 
it  will  be  found  that  the  defender  is  a  creditor,  and  not 
a  debtor  of  John  Love's,  the  latter  having  already  re- 
ceived more  than  the  insufficiency  of  the  work  entitled 
him  to.  The  Sheriff-substitute,  on  23d  October  1 838, 
pronounced  an  interlocutor  decerning  in  terms  of  the 
libel,  "  in  respect  of  the  time  which  has  elapsed," — the 
house  having  been  built  in  the  spring  of  1827,  and  pos- 
sessed by  the  defender  ever  since,  "  without  making 
any  judicial  complaint  as  to  its  insufficiency,  and  to 
have  the  same  inspected."  An  appeal  was  taken  to 
the  Sheriff,  and  on  20th  November  1838,  the  Sheriff- 
substitute,  as  advised  by  him,  found, 

"  Primo,  Tbat  the  plea  of  prescription  is  not  well  founded, 
the  defence  implying  the  non-payment  of  the  balance  of  account 
lued  for.  Seeundo,  That  the  pursuer.  Love,  was  the  party  with 
whom  the  defender  contracted,  and  bis  present  defence  of  non- 
sufficiency  of  work  is  pleadable  against  the  pursuer.  Tertio, 
Tbat  the  presumption  of  the  defender's  acquiescence  in  tbe 
goodness  of  tbe  work,  arising  from  the  delay  since  it  was  finisbed, 
is  removed  by  tbe  circumstance  of  an  unsettled  balance  being 
allowed  to  remain  in  bis  bands :  and  also  by  tbe  circumstance 
of  the  pursuer  having  lately  agreed  to  a  reference  to  arbitration 
as  to  the  condition  of  the  bouse  :  Therefore  alters  tbe  interlo- 
cutor complained  of,  and  remits  to  tbe  Sheriff-substitute  to  ap- 
point a  person  of  skill  to  inspect  the  house  and  to  report,  as 
clearly  as  be  can,  on  tbe  state  of  its  sufficiency  as  originally 
finished,  distinguishing,  if  possible,  between  original  insuffi- 
ciericy  and  decay  from  ordinary  tearand  wear,  and  specifying  tbe 
amount  of  damage  arising  from  such  original  insufficiency,  if 
such  did  exist ;  and  to  the  said  Sheriff-substitute  to  do  further 
as  be  shall  think  just."  (Signed)        "  Will.  Eaton." 

**  Note, — There  is  no  doubt  of  tbe  necessity  of  timeous  com- 
plaint as  to  the  sufficiency  of  any  article  received  in  tbe  ordi- 
nary case.  But  in  many  articles  (among  which  a  house  is  one) 
it  takes  some  time  to  discover  concealed  faults;  and  nothing  is 


more  common  than  fur  the  purchaser  of  a  boose  to  retain  part 
of  the  price  to  answer  such  blemishes.  No  doubt  it  wouhi 
have  been  more  accurate  in  the  defender  to  have  called  for  an 
inspection  sooner,  and  have  got  all  matters  settled ;  but  tbe  sum 
retained  might  seem  to  him  a  security.  His  delay  will  however 
operate  unfavourably  for  him,  in  the  difficulty  of  now  distin- 
guishing between  any  original  deficiency  and  the  effects  of 
tear  and  wear.  The  inspector  named  will  of  course  receive 
power  to  examine  tbe  parties,  and  make  all  other  due  investiga- 
tions." 

The  Sheriff  thereafter  pronounced  the  following  in- 
terlocutor : 

"  Tbe  Sheriff-substitute  having  heard  parties*  procurators, 
names  and  appoints  John  Brown,  builder  in  Kilmarnock,  to 
inspect  tbe  bouse  in  question,  and  to  report  as  clearly  as  he  can 
on  the  state  of  its  sufficiency,  as  originally  finisbed;  distin- 
guishing,  if  possible,  between  original  insufficiency  and  decay 
from  ordinary  tear  and  wear,  and  specifying  the  amount  of  da- 
mage arising  from  such  original  insufficiency,  if  such  did  exist." 

John  Brown,  the  inspector,  reported  as  follows : 

"  In  terms  of  a  remit  from  the  Sheriff  of  Ayrshire,  dated  the 
4th  of  December  last,  in  the  process  at  the  instance  of  John 
Love  and  others  against  Thomas  Brown,  to  inspect  the  suffi- 
ciency of  the  mason- work  of  a  bouse  in  Stewarton  belonging  to 
Che  said  Thomas  Brown,  and  built  by  tbe  said  John  Love,  I 
John  Brown,  builder  in  Kilmarnock,  certify,  that  I  this  day  pro- 
ceeded to  the  said  house,  and  inspected  the  same  carefully,  and 
found  that  the  bouse  was  built  originally  in  tbe  same  style  of 
workmanship  as  similar  bouses  in  the  town  of  Stewarton,  and 
in  a  sufficient  manner.  The  reporter,  therefore,  considers  the 
contractor  entitled  to  payment  of  his  account  claimed." 

(Signed)        "  John  Beown," 

"  Fees  of  inspection  and  report,  one  guinea,  paid  me  by  J.  A. 
Snodgrass."  (Signed)         •*  John  Brown." 

The  defender  lodged  the  following  objections  to  the 
report : 

'*  1.  The  inspection  was  made  hy  the  reporter,  accompanied 
by  the  pursuer's  country  procurator  and  agent,  Mr  Snodgrass, 
writer  in  Stewarton,  and  the  report  is  holfi|^pli  of  Mr  Snod- 
grass — all  done  in  absence  of  the  defender,  and  without  any 
intimation  or  communication  to  or  with  tbe  defender  or  his  pro- 
curator. Proceedings  so  utterly  irregular — so  perf«;ctly  unjust 
— cannot  and  will  not  be  received  by  your  Lordship.  2.  The 
reporter  not  only  so  proceeded  under  the  guidance  and  direc- 
tion and  alongst  with  the  pursuer's  agent,  carefully  concealing  all 
tbe  proceedings  from  tbe  defender,  but  he  neither  called  for  tbe 
plan  or  specification,  and  consequently  he  could  not  know  whe- 
ther tbe  building  was  in  terms  of  the  plan  or  specification,  or 
not.  No  doubt  tbe  reporter  says  the  house  was  built  ori- 
ginally in  the  same  style  of  workmanship  as  similar  houses  in 
the  town  of  Stewarton.  This  sort  of  general  description,  un- 
meaning and  indefinite  as  it  clearly  is,  would  have  been  quite 
unnecessary  if  the  reporter  bad  called  for  the  plan  and  specifica- 
tion, and  examined  and  compared  the  building  with  them,  and 
heard  the  defender  thereon,  as  he  was  bound  to  have  done.  3b 
Tbe  defender  will  be  prepared  to  show  and  to  establish  to  tbe 
entire  satisfaction  of  any  inspector  who  will  give  the  defender 
an  opportunity  of  being  present  at  the  inspection,  that  the  build- 
ing has  from  the  beginning  admitted,  and  down  to  the  present 
day  admits,  water  and  damp  to  an  extent  altogether  inconsis- 
tent with  original  sufficiency  of  building,  and  clearly  demon- 
itrating  tbe  original  insufficiency  of  tbe  building.  On  these 
grounds,  tbe  defender  submits  that  the  report  produced  ought 
to  be  ordered  to  be  withdrawn  from  process ;  and  as,  from  the 
way  and  manner  in  which  Mr  Brown  has  permitted  himself  to 
be  misled  by  the  pursuer's  agent,  be  has  disqualified  himself 
from  making  an  impartial  report  in  the  case,  the  defender  would 
humbly  suggest  that  your  Lordship  appoint  a  respectable  and 
experienced  builder  and  mason  in  Ayr,  to  inspect  and  report,  on 
regular  previous  notice  of  at  least  eight  days,  to  both  parties, 
and  hearing  them  on  the  subject  of  dispute,  directing  him  to 
take  the  plan  and  specification  as  tbe  basis  of  his  report,  and 
that  these  may  be  recovered  for  tbat  purpose." 
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The  SberifT-substitute,  by  an  interlocutor,  repelled 
the  objections  to  the  report,  but  in  the  circumstances 
found  no  interest  due.  On  considering  reclaiming  pe* 
tltions  for  the  parties,  he  afterwards  recalled  this  inter- 
locutor, and  of  new  remitted  to  Mr  Brown 

*'  to  visit  and  inspect  the  bouse  in  question,  in  terms  of  the 
interlocutor  of  Court,  in  presence  of  the  parties, — hear  tbem  fully 
upon  ihe  objections  and  answers  to  bis  report,— -call  for  tbe 
pl«n  and  specifications, — and  to  give  a  new  report  agreeable  to 
tbe  interlocutor  of  Court." 

The  Sheriff,  on  an  appeal,  adhered  to  this  interlocu- 
tor, adding  the  following  note : 

"  From  tbe  Sheriff's  personal  knowledge  of  Mr  Brown  tbe 
inspector's  character,  be  was  satisfied  that  be  was  influenced  by 
no  improper  motiTes ;  but  be  must  say  that  tbe  inspection  was 
conducted  with  great  looseness  and  irregularity — 1st,  In  not  giving 
both  parties  due  notice ;  2dly,  In  communicating  with  tbe  pur- 
suer's agent  alone ;  3dly,  In  employing  tbe  last  individual  to 
draw  up  his  report ;  and  4tbly,  In  giving  in  a  report,  loose, 
general,  and  specifying  no  particulars.  Tbe  Sheriff  trusts,  tbat 
in  again  inspecting  tbe  subjects,  be  will  proceed  with  tbe  ut- 
most care  and  caution,  and  make  up  his  report  himself,  after  be 
has  returned  home ;  taking  such  full  notes  and  memorandums 
on  the  spot  as  may  enable  bim  to  do  so  in  a  complete  and  satis- 
factory manner." 

The  following  is  Mr  Brown's  second  report : 

"  Kilmarnock,  ISih  February  1840. 

"  In  terms  of  a  remit  from  tbe  Sberiff  of  Ayrsbire,  dated  tbe 
17rh  of  December  last,  in  process  at  instance  of  John  Love 
and  others  against  Tbomas  Brown,  all  in  Stewarton,  to  inspect 
and  report  on  tbe  bouse  in  question  agreeable  to  tbe  interlocu- 
tor of  Court,  &c. 

"  Having  sent  previous  notice  to  tbe  parties,  I  this  day  met 
tbem  at  tbe  bouse  in  question,  via.,  Tbomas  Brown,  John  Love, 
James  Montgomerie,  and  James  Gillies,  also  James  Stirling, 
tbe  inspector  appointed  by  Tbomas  Brown  to  superintend 
tbe  building  while  it  was  going  on,  read  over  my  former  report, 
with  a  number  of  tbe  papers  both  for  and  against  said  report, 
when  botb  parties  professed  to  know  little  about  tbem.  Gillies 
said  be  and  bis  partner  made  a  good  job  of  tbe  part  of  tbe  work 
they  executed,  Mr  Brown  having  given  bim  a  set  of  moson- 
irona  to  do  so.  .  Montgomerie  said,  so  well  pleased  was  Brown 
with  the  work  after  it  was  done,  tbat  be  gave  biro  a  present 
of  equal  value  to  wbat  be  bad  given  Gillies  bis  partner.  Heard 
both  parties  at  full  length,  carefully  examined  the  bouse,  as 
compared  with  tbe  plan  and  specification,  and  found  tbem  to 
agree  in  every  material  point,  and  done  in  a  tradesmanlike  man- 
ner. Brown  mentioned  some  trifling  deviations,  which  were 
not  of  tbe  smallest  importance.  However,  as  Mr  Stirling,  the 
proprietor's  inspector,  was  present,  I  put  the  question  to  bim, 
if  the  contractors,  while  doing  tbe  work,  wrought  to  bis  direc- 
tions, and  in  reference  to  tbe  plan  and  specification  ?  He  said 
they  did,  and  showed  every  wish,  while  doing  the  work,  to 
please  both  him  and  the  proprietor.  I  then  put  tbe  question. 
Was  it  by  your  advice  tbat  tbe  proprietor  retained  tbe  balance 
In  dispute  ?  He  said  it  was  not.  After  bearing  all  they  bad  to 
say.  I  am  of  opinion  tbat  tbe  bouse  was  built  in  a  tradesmanlike 
manner,  and  agreeable  to  tbe  plan  and  specification." 

(Signed)        "  John  Bbowst." 

"  In  reference  to  my  former  report,  and  on  looking  it  over 
again,  I  do  not  think  I  would  alter  it,  were  I  to  report  again, 
taking  into  view  tbe  remit  of  tbe  4tb  December  1838,  which  was 
to  report  as  to  its  sufficiency  as  originally  finished,  distinguish- 
ing, if  posiible,  between  original  insufficiency  and  decay  from 
ordinary  tear  and  wear,  and  specifying  the  amount  of  damage 
arising  therefrom,  if  any  such  oiiginal  insufficiency  did  exist. 
Taking  tbe  remit,  and  all  tbe  pleadings  previous  to  my  report, 
tbey  only  went  tbe  length  of  alleging  tbe  workmanship  was  not 
done  io  a  tradesmaiilike  manner.  Now  I  think  tbat  my  report 
bears  tbat  tbe  bouse  was  built  iii  a  tradesmanlike  manner  ;  and 
as  I  saw  no  otiginal  deficiency,  of  course  I  bad  nothing  to  re- 
port on  that  besd.  His  Lordship  says  tbe  inspection  was  con- 
ducted with  great  looseness  and  irregularity.    So  far  from  that 


being  tbe  case,  I  never  was  at  more  pains  in  my  life  to  come 
at  a  true  report.  'Tis  true  I  had  none  of  the  parties  present ; 
neither  did  I  want  them.  The  record  being  closed,  and  I  bad 
read  all  tbe  papers,  I  certainly  concluded  I  bad  before  roe  all 
that  was  meant  to  be  said  on  either  side.  Having  business  at 
Stewarton  on  tbe  day  the  inspection  took  place  with  Mr  Miller 
and  Mr  Snodgrass,  after  it  wa«  done  I  inquired  at  Mr  Siiodgrass 
where  the  bouse  was  situated  I  was  to  inspect ;  be  said  be. 
would  show  it  to  me.  He  inquired  if  I  did  not  want  tbe  par- 
ties present  I  said  I  did  not,  as  I  bad  read  all  (he  papers  care* 
fully  over,  and  that  I  understood  from  tbem  on  wbat  I  was  to 
report.  Having  pointed  out  tbe  bouse,  be  immediately  left  roe, 
when  I  made  as  careful  an  inspection  as  was  in  my  power. 
Mr  Smith  and  I  bad  then  to  go  to  Dunlop  and  Beith  to  inspect 
properties  in  botb  places.  When  we  came  back  to  Stewarton, 
we  bad  to  call  on  Mr  Snodgrass,  to  inform  us  anent  some  pro- 
perties we  could  not  then  find  out  i  which  when  done,  I  asked 
Mr  Snodgrass  if  be  would  write  my  report,  as  I  had  made  up 
my  mind  on  wbat  I  should  report,  which  be  agreed  to  do,  and 
wrote  as  I  directed ;  and  I  must  observe,  tbat  it  Is  a  very  com- 
mon practice  here,  if  any  of  tbe  parties'  procurators  are  at  band, 
to  cause  tbem  write  their  report. 

"  It  appears  to  me  his  Lordship  has  paid  more  attention  to 
Mr  Morton*s  false  and  calumnious  assertions  with  regard  to  my 
inspection  and  report,  as  being  done  under  tbe  management  and 
direction  of  Mr  Snodgrass,  than  be  ought  to  have  done;  for  bis 
atatements,  with  regard  to  that  Inspection,  is  false  from  begin- 
ning to  end.  Mr  Snodgrass  neither  Interfered  nor  attempted  to 
interfere  with  either  my  Inspection  or  report,  more  than  did  Mr 
Morton,  except  tbat  be  wrote  tbe  report  as  I  directed  bim. 

*'  His  Lordship  will  observe,  tbat,  agreeable  to  bis  remit  of 
December  last,  I  am  instructed  to  bear  parties,  &c.,  &c. 

'*  In  again  reading  over  tbe  process  and  specification,  I  find 
tbe  following  document  at  the  end  of  tbe  specification." 


(( 


« 


Stewarton,  lOih  September  1826. 
Having  this  evening  taken  in  offers  for  the  above  specifica- 
tion, and  as  John  Love,  James  Montgomerie,  and  James  Gillies 
is  tbe  lowest  offers,  I  do  hereby  accept  of  tbe  said  offers ;  and 
James  Stirling  is  to  inspect  the  said  work,  and  settle  all  dis- 
pute." (Signed)        **  Thomas  Bbown. 

••  JoHW  Love. 
'*  James  Montgomerie. 
"  James  Gillies." 
"  Tbe  above  parties  all  acknowledge  tbe  signatures  to  be  true, 
and  this  Is  my  reason  for  having  more  parties  at  tbe  inspection 
than  is  allowed  In  the  defender's  defences.    In  doing  so,  I  acted 
to  the  best  of  my  judgment ;  and  if  wrong,  bis  Lordship,  I  hope, 
will  put  roe  right."  (Signed)        '*  John  BaowN." 

The  defender  lodged  objections  to  this  report,  but 
these  were  repelled  by  the  Sheriff-substitute,  who  8us« 
tained  the  report  and  decerned  for  the  pursuer.  This 
judgment  was  affirmed  on  I6th  June  1840  by  the  She- 
riff, who  observed  in  a  note : 

"  Although  the  present  report  of  tbe  inspector  is  not  written 
with  technical  accuracy  or  detail  on  the  proper  professional  sub- 
ject of  inspection,  and  contains  a  great  deal  of  extraneous  mat- 
ter which  would  have  been  better  omitted,  yet  still  It  includes 
tbe  material  points  required  both  in  form  and  substance.  Duo 
notice  wras  given ;  all  tbe  parties  interested  were  present,  and 
were  beard  on  their  several  allegations ;  the  reporter  examined 
tbe  subjects  on  his  own  professional  knowledge,  and  made  up 
his  report  by  himself,  at  a  distance  from  all  parties.  No  doubt 
tbe  defender  says  (as  unsuccessful  parties  usually  say)  tbat  tbe 
reporter  did  not  investigate  sufficiently :  but  tbe  Sberiff,  who  is 
unprofessional  himself,  must  repose  some  confidence  in  a  pro- 
fessional man  of  character,  tbat  be  will  take  such  means  as  be 
thinks  sufficient  to  enable  bim  to  form  an  opinion  on  the  mat- 
ters remitted  to  bim ;  more  especially  when  tbe  inspector  was 
acquiesced  in  by  both  parties.  Tbe  inspector  declares  tbat  be 
took  those  means,  and  be  formed  a  clear  opinion  on  tbe  result  at 
botb  inspections." 

The  defender  then  moved  that  the  reporter,  Mr 
Brown,  should  be  required  "  to  verify  his  report  on 
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osth."  The  Sheriff-subBtitute  granted  the  motion,  and 
Mr  Brown  deponed,  inter  aiiaf  **  that  the  reports  pro- 
duced by  the  deponent  are  just  and  true  reports,  to  the 
best  of  the  deponent's  knowledge."  The  Sheriff-sub- 
stitute, '<  in  respect  of  the  oath  of  John  Brown  to  his 
report,"  adhered  to  his  former  interlocutors ;  and  this 
judgment  was  affirmed  by  the  Sheriff,  who  added  the 
following  note : 

"  The  Sheriff  has  great  doubts  of  the  competency  of  the 
whole  procedure  in  this  case,  since  his  interlocutor  of  16th  June 
1840.  It  adhered  to  that  of  the  Sheriff-substitute  of  31st  March, 
finding  the  defender  liable  for  the  account  libelled,  agreeably 
to  a  former  interlocutor  of  23d  October  1838.  The  case  was 
thus  final  in  this  Court.  After  it  was  so  final,  a  notion  was 
made  by  the  defender  that  the  inspector  should  verify  his  report 
on  oath.  This  is  usually  allowed,  when  made  tempeativ^  (that 
is  before  the  case  is  final) ;  and  in  extraoidinary  cases,  a  full 
examination  of  the  inspector  is  permitted,  where  there  seems 
reason  for  a  minute  expiscation  of  particulars.  But  all  this  was 
out  of  place  after  the  case  was  final;  and  neither  Sheriff  nor  She- 
riff-substitute could  alter  the  judgment  pronounced.  The  She- 
riff therefore  thinks,  that  the  motion  for  the  inspector's  oath 
should  have  been  refused,  as  out  of  time.  But  still  less  was 
it  proper  to  allow  so  minute  and  searching  an  examination 
as  the  oath.  No.  34,  urged  for  the  obvious  purpose  of  over- 
throwing the  report  already  finally  decided  on.  And  to  com- 
plete these  irregularities,  the  case  is  brought  before  the  Sheriff 
by  the  defender,  by  what  is  called  a  minute  of  appeal  (No.  36), 
but  which  is  in  a  form  quite  contrary  to  the  Act  of  Sederunt, 
and  is  truly  a  reclaiming  petition  against  the  judgments  of  16th 
June  and  31st  March,  praying  the  Court  to  alter  them,  in  le- 
spect  that  the  oath  of  the  inspector  does  away  the  import  of  his 
report. 

'*  Had  the  Sheriff  even  been  satisfied  that  this  last  was  the 
case  upon  the  merits,  he  could  not  have  altered  his  final  judg- 
ment ;  but  his  views  srill  remain  the  same  as  expressed  in  the 
note  to  his  last  interlocutor.  Though  the  report  is  not  accu- 
rately or  articulately  drawn  up,  the  Sheriff  believes  that  it  is 
substantially  just,  and  founded  on  adequate  means  of  inquiry." 

The  defender  advocated,  and  put  in  the  following 
additional  pleas : — I.  The  pursuer.  Love,  acquiesced 
in  the  retention  by  the  defender  of  the  balance  pursued 
for  on  account  of  the  insufficiency  of  the  work  per- 
formed by  the  pursuer,  having  made  no  claim  for  the 
same  during  a  period  of  fifteen  years ;  and  the  present 
pursuers  are  barred  by  his  acquiescence  from  now  in- 
sisting for  payment  of  the  said  balance.  2.  The  Sheriff 
having  sustained  the  relevancy  of  the  defence  founded 
on  the  alleged  insufficiency  of  the  work  performed  by 
the  pursuer  Love,  was  bound  to  take  competent  and 
proper  means  of  ascertaining  whether  the  defence  was 
well  founded  in  point  of  fact.  3.  As  the  reports  by 
the  inspector,  John  Brown,  were  made  up  without 
any  inquiry  into  the  truth  of  the  allegations  by  the  de- 
fender, and  as  they  contain  no  sufficient  information  on 
the  subject  of  the  remit  to  Brown,  and  show  from  their 
contents  that  he  was  unfit  to  act  under  a  judicial  remit, 
they  do  not  afford  sufficient  means  for  determining 
whether  the  defence  above  mentioned  be  well  founded 
in  point  of  fact.  4.  The  final  interlocutors  complained 
of  were  irregularly  and  incompetently  pronounced. 

The  following  additional  pleas  were  put  in  by  the 
pursuers: — 1.  A  judicial  remit  having  been  made  to 
the  inspector,  and  his  nomination  consented  to  by  both 
parties,  and  a  report  being  made,  it  is  incompetent  to 
obtain  a  new  remit  to  a  different  person  to  report  on 
the  same  facts ;  and  if  objections  on  any  ground  be 
taken  to  his  report,  the  only  competent  relief  is  by  a 
remit  to  the  inspector  to  reconsider  bis  report.   2.  The 


judicial  inspector  having  in  the  present  case  reconsi- 
dered his  report,  and  adhered  to  it,  the  same  is  binding 
and  conclusive,  more  especially  as  the  advocator  sub- 
sequently  requested  him  to  depone  to  the  verity  thereof, 
which  he  did.  3.  The  defence  of  the  lOlvocator  having 
been  laid  in  the  closed  record  solely  on  alleged  insuffi- 
ciency in  the  walls  admitting  water  and  damp,  from 
the  work  not  having  been  executed  in  a  tradesmanlike 
manner ;  and  parties  having  gone  to  issue  on  this  de- 
fence, and  the  inspector  having  in  his  report  negatived 
the  allegation,  the  advocator  is  concluded,  and  it  is 
incompetent  now  to  allege  variance  between  the  work 
done  and  the  specification.  4.  Separaiim*  An  inspec- 
tor chosen  by  the  advocator,  and  named  in  the  original 
specification,  having  overlooked  the  progress  and  com- 
pletion of  the  work,  the  advocator  is  precluded  from 
denying  its  sufficiency  and  conformity  to  the  specifica- 
tion, not  having  objected  in  any  way  when  taken  off 
the  hands  of  the  workmen.  5.  The  reports  made  under 
the  judicial  remit  exhaust  the  matter  in  dispute  between 
the  parties,  and  afford  sufficient  grounds  for  a  judicial 
determination  of  the  point  at  issue,  and  the  interlocu- 
tors complained  of  are  in  so  far  well  founded.  6.  The 
advocator  having  been  found  liable  for  the  full  amount 
of  the  claim  pursued  for,  with  expenses,  the  pursuer, 
in  the  circumstances,  is  entitled  to  interest  on  said 
claim,  agreeable  to  the  conclusions  of  the  summons, — 
at  all  events  to  bank  interest. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  9M  December  1841. — The  Lord  Ordinary  having  beard 
parties,  and  considered  the  process,  advocates  the  cause,  recals 
the  interlocutors  complained  of,  finds  that  the  advocator  is  not 
foreclosed  by  the  reports  of  the  inspector  John  Brown,  but  that 
he  (as  well  as  the  respondent)  is  entitled  to  be  allowed  to  prove 
his  averments  otherwise,  and  sppoints  the  cause  to  be  enrolled, 
in  order  that  it  may  be  settled  bow  the  parties  propose  to  pro- 
ceed, and  reserves  all  questions  of  expenses. 

*'  Note, — The  case  has  been  conducted  so  very  irregularly  in 
the  Inferior  Court  that  it  is  not  easy  to  clear  It.  But  the  Lord 
Ordinary  thinks, — Is/,  That  as  the  first  remit  was  not  made  of 
consent  of  parties,  but  ex  propria  motu  of  the  Sheriff,  it  could 
not  be  held  to  have  been  acquiesced  in  by  the  advocator,  merely 
by  his  not  petitioning  against  it ;  2(/,  That  even  though  it  bad 
been  expressly  consented  to,  the  very  objectionable  manner  in 
which  the  inspector  did  the  business,  would  have  justified  the 
advocator  in  resisting,  not  only  that  report  but  any  other  remit 
to  that  person  ;  3J,  That  when  the  Sheriff  renewed  the  remit 
to  him,  the  advocator  did  object  to  this  step  on  clearly  good 
grounds ;  4/A,  That  when  the  Sheriff  decided  the  cause  on  the 
second  report,  whether  the  interlocutor  became  final  in  law  or 
not,  he  (the  Sheriff)  did  not  hold  it  to  have  become  final,  be- 
cause he  allowed  farther  proceedings;  M,  That  the  advoca- 
tor's obtaining  the  oath  of  the  inspector  on  the  second  report, 
does  not  bar  him  from  objecting  both  to  the  report  and  to  the 
remit. 

"  This  last  is  the  point  on  which  the  advocation  turns.  The 
respondent  holds,  that  making  an  inspector  verify  his  report  on 
oath,  excludes  the  party  who  does  so  from  challenging  the  re- 
mit. The  Lord  Ordinary  thinks  this  not  a  necessary  oonclu- 
■ion.  There  is  no  inconsistency  in  protesting  against  the  pro- 
priety of  a  remit,  and  yet,  since  a  Sheriff  will  persist  in  making 
it,  moving  that  the  inspector  be  required  to  verify  it.  This  is 
done  under  an  implied  reservation  of  previous  objections.  Such 
remits,  when  fairlp  conducted,  ought  to  receive  great  support 
from  our  Courts;  but  there  is  no  judicial  comfort  in  adhering  to 
them,  when  they  are  tainted  by  irregularities  on  the  part  of  the 
inspector." 

The  pursuers  reclaimed.    At  advising, 

Lord  President, — When  I  first  read  the  papers,  I  bad  great 
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doubts  of  tbe  loundness  of  the  Lord  Ordinary's  interlocutor, 
and  these  doubts  have  since  been  confirmed.  There  is  some- 
thing'  irregular  in  the  whole  course  of  the  litigation,  which  is 
apt  to  prejudice  one's  mind ;  but  laying  aside  these  irregularities 
as  not  affecting  tbe  substance  of  the  procedure,  tbe  only  ques- 
tion for  consideration  now  is,  whether  there  is  any  necessity  for 
farther  inTestigation  by  a  fresh  inspector.  I  put  no  stress  on 
what  is  called  the  reporter's  egregious  departure  from  pro- 
priety in  employing  the  agent  of  one  of  the  parties  as  his 
amanuensis  in  writing  out  the  report.  Snodgrass,  whom  he  so 
employed,  was  not  the  agent  in  the  actual  process  before  tbe 
Sheriff;  and  though  it  is  admitted  that  the  reporter  first  asked 
him  to  point  out  the  premises,  and  after vyards  employed  him  to 
take  down  the  report  at  the  reporter's  own  dictation,  as  it  is 
not  averred  that  Snodgrass  was  present  during  the  inspection, 
or  made  any  correction  on  the  report,  I  cannot  think  these 
circumstances  sufficient  to  disqualify  tbe  reporter,  whose  strict 
integrity  there  is  no  reason  to  doubt.  As  to  the  other  objec* 
tion,  that  tbe  pursuer  had  told  the  reporter  of  the  process,  and  that 
the  reporter  bad  taken  the  trouble  to  read  tbe  pleadings,  I  don't 
think  it  of  any  importance.  He  wished  to  make  himself  master 
of  tbe  whole  matter,  and  it  doe^  not  appear  that  his  report  was  un- 
duly influenced  by  it.  Then  comes  the  more  serious  objection, 
that  be  made  bis  inspection  in  the  absence  of  tbe  parties.  This 
was  certainly  irregular,  but  the  irregularity  did  not  rest  so 
much  with  the  inspector  as  with  the  Sberiffosubstitute,  who 
simply  remitted  to  him  to  inspect  and  report,  without  saying 
any  thing  about  the  presence  of  the  parties.  This  irregularity 
was  corrected  by  tbe  second  report ;  for  I  think  the  Sheriff,  who 
knew  that  the  reporter  was  a  most  respectable  individual,  did 
right  in  not  superseding  him,  and  remitting  to  another.  In- 
deed tbe  defender  admits,  that  though  he  objected  to  a  new 
inspection  by  Mr  Brown,  il  was  with  no  intention  to  impugn 
his  character.  In  this  second  report  he  adheres  to  the  decided 
opinion  be  had  given  in  his  first,  with  anotandum,  which  is  said 
to  display  an  animut  that  disqualified  him  from  being  inspector, 
I  don't  wonder  at  bis  observations.  Having  made  his  report  in 
good  &itb,  he  must  have  been  more  stolid  than  the  wall  he  was 
employed  to  inspect,  if  be  had  been  insensible  to  the  reflections 
which  had  been  made.  He  thinks  an  imputation  had  been  cast 
upon  bis  honesty,  and  be  says,  in  language  not  disrespectful, 
what  an  honest  man  might  be  supposed  to  feel  in  the  drcum- 
staaces.  The  Sheriff  properly  repels  the  objection  to  the  second 
report,  and  then  tbe  defender  comes  forward  and  moves  that 
tbe  reporter  be  ordained  to  verify  it  on  oath.  The  Sheriff 
agrees  to  this  (irregularly  I  think),  and  then  after  the  defen- 
der baa  subjected  him  to  this  ordeal — to  this  species  of  legal 
tortare — he  now  tells  us  we  are  not  to  look  either  at  the  report 
or  the  deposition.  I  cannot  enter  into  this.  He  has  done  his 
ntmost  to  shake  tbe  accuracy  of  the  report,  and  having  failed, 
be  would  now  get  quit  of  it  altogether.  On  this  point,  nothing 
can  be  more  strong  than  the  case  of  Dickson  v.  The  Monkland 
Canal  Company,  (House  of  Lords,  29tb  June  1825).  A  remit 
bad  been  made,  with  tbe  acquiescence  of  the  parties,  to  an 
engineer,  who  gave  in  a  report.  Mr  Dickson  contended  that 
tbe  report  was  inaccurate,  and  endeavoured  to  get  quit  of  it. 
Tbe  Court  here  repelled  tbe  objections,  and  the  House  of  Lords, 
on  appeal,  founding  on  Dickson's  acquiescence  in  tbe  remit, 
affirmed  tbe  judgment  in  so  far  as  it  repelled  t^ese.  Lord 
Gifford,  in  delivering  the  judgment,  thus  expressed  himself: 
**  In  Scotland,  as  in  England,  I  apprehend  that  where  partii'S 
consent  that  a  thing  shall  be  done  on  tbe  judgment  of  a  parti* 
nilar  individual,  they  must  be  bound  by  that  consent,  and  there- 
fore, it  appears  to  roe  that  Mr  Dickson  must  be  bound  by  the 
judgment  of  Mr  Telford."  There  are  many  other  decisions  to 
the  same  effect ;  and  it  would  evidently  be  a  departure  from 
tbe  principles  of  these  decisions  to  sustain  the  objections  of  the 
defender. 

Lord  GiUU» I  eoncnr  in  every  one  word  that  your  Lordship 

has  said,  and  it  is  therefore  unnecessary  for  me  to  go  over  the 
proceedisga.  Indeed,  I  am  unable  to  see  any  good  objection  to 
tbe  firat  report.  By  the  terms  of  the  remit,  if  there  was  no 
original  insufficiency,  it  was  impossible  for  the  reporter  to  do 
more  than  say  there  was  none.  It  is  true  he  was  asked  to  dis- 
tinguish between  original  insufficiency  and  ordinary  tear  and 
wear.  Tbia  could  only  mean  he  Was  to  distinguish,  provided 
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there  was  insufficiency.  Plainly,  if  there  was  none,  it  was  an 
utter  impossibility  to  make  a  distinction.  Then  it  is  said,  that 
he  ought  to  have  called  parties  before  him.  Perhaps  be  ought, 
but  power  to  do  so  should  have  been  expressly  given  him.  He 
could  not  go  beyond  tbe  terms  of  the  remit,  and  therefore,  the 
absence  of  parties,  if  an  irregularity,  is  an  irregularity  for 
which  he  is  not  to  blame.  It  is  said  that  the  report  was  vague 
— that  it  ought  to  have  stated  the  various  particulars.  What 
particulars  ?  Was  he  to  have  specified  all  the  doors  and  windows, 
and  made  remarks  on  each  ?  The  report  would,  in  that  ease,  have 
been  as  long  as  the  pleadings.  He  tells  what  is  sufficient ;  and  had 
we  had  nothing  before  us  but  the  first  report,  I  ^ould  have 
been  clear  for  sustaining  it.  By  declining  to  sustain  such  re- 
ports as  these,  we  should  just  be  putting  an  end  to  the  very 
useful  and  necessary  practice  of  ordering  remits. 

Lord  Mackenzie. — I  concur.  If  the  remit  had  been  made  by 
the  authority  of  the  Court  alone,  without  the  consent  of  the 
parties,  I  might  have  had  some  difficulty.  The  Lord  Ordinary 
supposes  this  to  have  been  the  case,  but  erroneously ;  for  tbe 
remit  was  made  on  tbe  motidn  of  the  defender.  He  did  not  ask 
that  the  inspector  should  be  appointed  by  himself«  and  when 
Mr  Brown  was  appointed  by  the  Court,  be  did  not  reclaim.  In 
these  circumstances,  I  bold  the  appointment  equivalent  to  a 
remit  with  consent.  Now,  though  such  a  remit  is  not  a  judi- 
cial reference  in  the  ordinary  sense,  binding  parties  as  in  an 
arbitration,  it  is  so  far  of  the  nature  of  it,  that  after  the  remic 
has  been  made,  parties  are  not  entitled  either  to  go  into  a  proof 
at  large,  or  have  a  new  remit,  unless  there  is  some  gross  failure 
on  the  part  of  the  individual  appointed.  There  can  be  no  doubt 
that  this  is  the  rule.  I  recollect  many  instances  of  it  in  the 
Outer-House.  I  always  took  care,  in  ordering  remits,  to  state 
in  the  interlocutor  that  it  was  done  with  consent;  and  this  was 
never  objected  to.  Here  the  party  moved  for  a  remit,  and  I 
think  tbe  Sheriff  would  have  been  entitled,  in  remitting  to 
Brown,  to  say  that  it  was  done  with  consent.  If  I  had  any 
objection  to  tbe  procedure,  it  would  be  of  a  different  kind.  I 
am  doubtful  if  there  should  have  been  any  remit  at  all,  for  it 
would  rather  appear  that  the  pursuer  was  not  answerable  for  the 
particular  parts  of  the  work  in  which  the  deficiency  was  alleged,  as 
it  had  been  done  by  separate  contract.  The  Sheriff,  however, 
has  not  gone  on  that,  and  we  cannot  now  take  it  up.  Was 
there  then  any  fault  committed  by  the  reporter  so  gross  as  to 
call  for  a  new  reporter,  or  a  proof  at  large  ?  I  don't  think  there 
was.  It  would  be  highly  unsafe  to  open  the  matter  up.  As  to 
the  first  report,  I  think  there  was  good  ground  for  exception. 
Whether  the  fault  was  owing  to  the  reporter  or  tbe  Sheriff,  the 
inspection  ought  undoubtedly  to  have  taken  place  at  the  sight 
of  parties.  It  is  not  customary,  I  believe,  to  give  an  express 
order  for  this,  but  it  roust  always  be  understood.  No  doubt  a 
mason  may  judge  as  accurately  in  the  absence  of  parties  aa  in 
their  presence,  but  it  may  be  otherwise ;  for  they  may  be  able 
to  call  his  attention  to  objects  which  he  might  be  apt  to  over- 
look. But  then  he  makes  a  second  report  when  the  parties 
are  present,  and  adheres  to  bis  former  judgment.  There  tbe 
case  ought  to  have  ended.  No  party  had  a  right  to  go  farther. 
I  concur  in  your  Lordship's  observations  on  tbe  additional  re* 
marks  made  by  the  reporter.  Perhaps  he  had  been  a  little  too 
much  blamed,  and  he  felt  it.  As  to  the  employment  of  Snodgrass, 
the  agent  of  one  of  the  parties,  to  write  the  report,  it  is  not  a 
practice  to  be  recommended.  It  was  right  in  the  defender  to 
notice  it,  but  it  did  not  amount  to  corruption.  I  have  no  idea 
at  all  that  there  was  any  thing  in  the  reporter  but  tbe  moat  per- 
fect honesty.  As  to  the  oath,  I  think  the  report  would  have 
been  as  good  without  it.  As  it  is,  it  cannot  make  the  matter 
worse ;  and,  at  all  events,  it  bars  us  from  putting  it.  Without 
further  observation,  I  think  we  must  alter  the  interlocutor. 

Lord  FulierioH.^l  agree  entirely  with  the  views  now  ex- 
pressed by  Lord  Mackenxie. 

The  Court  altered  the  iDterlocutor,  and  remitted 
sin^liciter  to  the  Sheriff. 

Lord  Ordinary,  Cockburn,  ^  Jeffrey.  —  Act.  Anderson, 
Handyside;  William  Patrick,  W.8..  Agent — Ali.  Maitland, 
Cook;  Mensies  and  Monteath,  W.S.,  Agent$,^B,  Cltrk.^ 
[H.B.1 

Vol.  XIV.— No.  X. 


146 


llEPORTS  OF  CASES  DECIDED 


[January 


\Sth  January  1842. 
Second  Division (J.  W.) 

No.  75. — Magistrates  and  Town  ConNcn^  of  Jed- 
burgh, Pursuersy  v,  John  Madder  and  OtherSi 
Defenders. 

Proceis — Proof— CommisHioii  and  Diligence. 

In  an  action  of  declarator  of  a  right  of  thirlage  and 
for  abstracted  multures,  two  separate  issues  were  pre- 
pared to  iry  these  questions.  At  this  stage  the  Lord 
Ordinary  granted  a  diligence  for  the  recovery  not  only 
of  writings  tending  to  instruct  the  right  of  thirlage, 
but  also  of  all  books,  accounts,  and  other  documents 
of  the  defenders,  instructive  of  the  multures  abstracted. 
The  defenders  reclaimed,  and  craved  to  have  the  dili- 
gence restricted  to  the  recovery  of  writings  tending  to 
instruct  the  right  of  thirlage.  On  the  suggestion  of 
the  Court,  the  pursuers  agreed  to  postpone  the  trying 
of  the  second  issue  until  the  first  should  be  determined. 
And  in  respect  of  this  consent,  the  Court  remitted  to 
the  Lord  Ordinary  to  restrict  the  diligence  hoc  statu. 

Lord  Ordinary,  Cuninghame. — Act.  Rutherford,  Marshall; 

Bells  and  Rutherford,  W.S.,  Agent$ Alt.  Dean  of  Faculty 

(Wood),  Pyper;  John  Richardson,  W.S.,  Agent. — F.  Clerk. 
-tJ.  W.  I 


\6ih  January  1842. 

Second  Division.— (J.  W.) 

No.  76. — Elizabeth  Wilson,  Pursuer^  v.  Abchi- 

BALD  Brown,  Defender, 

Parent  and  Child— Paternity— Illegitimate  Child— Oath  in 
Supplement — Cireumatances  held  not  $uffieunt  to  cmtmnt  to 
a  semtplena  prohatio,  $o  a$  to  have  entitled  a  party  to  her 
oath  in  aupplement. 

Parent  and  Child — Judicial  Declaration — Question,  Whether  the 
declaration  of  a  defender  at  the  outset  of  a  cauMe,  before  proof, 
and  before  a  ntspieion  has  been  established  against  him,  is 
eoneistent  with  the  principles  applicable  to  the  relation  between 
pursuer  and  defender  f 

Proof— Witness — Disqualification — A  witness,  the  mother  of 
the  pursuer,  deponed  in  initialihus,  that  the  child  for  whose 
aliment  the  action  was  raised,  was  in  part  supported  by  the 
earnings  of  the  deponent, — that  she  had  expressed  her  approval 
of  the  instituting  of  the  action, — and  that  she  had  asked  the  other 
witnesses  what  they  had  said — Held  that  she  was  disquali" 
fled,  on  the  ground  of  interest  and  interference  in  the  cause. 

This  was  an  action  for  the  aliment  of  a  child  brought 
forth  by  the  pursuer  on  the  12th  April  1840,  and  al* 
leged  to  have  been  begotten  on  her  in  fornication  by 
the  defender,  a  Glasgow  warper,  on  the  15th  July 
1839-  It  was  proved  that  the  pursuer,  a  weaver^s 
daughter,  was  on  intimate  terms  with  the  defender's 
family;  that  she  met  with  him  on  the  night  in  question, 
in  the  presence  of  his  sister  and  a  girl  called  Amelia 
Dawson ;  that  they  all  went  together  into  a  public-house 
and  had  some  drink  *,  that  thereafter  they  went  to  the 
defender's  father's  house,  where  they  remained  for  a 
while.  The  pursuer,  the  defender,  and  Dawson  then 
left,  and  went  into  another  public-house,  where  they 
had  some  whisky.  Thereafter  the  three  went  to  the  pur- 
suer's mother's  house,  but  the  mother  being  the  worse 
of  liquor,  would  not  allow  her  daughter  to  enter,  and 
beat  Dawson  down  stairs.  Thereupon  the  three  went 
to  Dawson's  house,  which  the  pursuer  and  defender  left 
together  about  twelve  o'clock.  According  to  the  judi- 
cifd  declaration  of  the  defender,  he  then  went  home 
with  the  pursuer,  and  remained  about  an  hour  at  the 


foot  of  the  stair  leading  up  to  the  pursuer's  house,  or 
at  the  close  mouth,  which,  he  added,  was  occasioned 
by  the  pursuer  not  getting  into  her  mother's  house. 
In  the  course  of  the  proof  led  by  the  pursuer,  her  mo- 
ther was  produced ;  and  being  interrogated  m  iniiiaU'' 
bus,  deponed, 

"  That  she  has  had  tome  conversation  with  the  pursuer  as  to 
this  case ;  and  being  interrogated,  if  she  gave  the  pursuer  any 
advice  to  prosecute  the  defender?  Depones,  That  her  daughter, 
the  pursuer,  said  she  was  going  to  do  so,  and  the  deponent  said 
it  was  very  right,  as  they  were  not  able  to  keep  it :  That  the 
child  lives  in  the  house  with  the  deponent,  and  is  kept  by  the 
earnings  of  the  deponent  and  the  pursier.  Interrogated,  Whe- 
ther her  daughter  told  her  what  any  of  the  witnesses  said 
when  examined  for  the  pursuer,  and  if  so,  what  they  said  ?  De- 
pones, That  her  daughter  was  not  present,  but  some  of  the 
witnesses  told  deponent  something  of  what  had  been  said,  and 
she  asked  some  of  them  what  they  said,  and  they  accordingly 
told  her  something  what  they  said." 

An  objection  having  been  taken  to  the  admissibility 
of  the  witness,  upon  which  the  defender  craved  the 
opinion  of  the  Court,  the  Sheriff-ssbstitute  pronounced 
the  following  interlocutor : 

"   Glasgow,  9th  November  1840 Having  considered  the 

objections  and  answers  to  the  admissibility  of  the  pursuer's  pro- 
posed witness,  Margaret  Wilson,  for  the  reasons  stated  io  the 
annexed  note,  alters  the  deliverance  of  the  commissioner; 
sustains  the  objections  to  the  admissibility  of  said  witness,  and 
ordains  the  sealed  packet.  No.  15,  containing  her  deposition 
taken,  to  lie  in  retentis,  to  be  withdrawn  from  process.** 

(Signed)        *'  HsNav  Glassfoed  Bell." 

"  Note. — The  proposed  witness  is  the  mother  of  the  pur- 
suer. This,  of  course,  since  the  passing  of  the  Act  3d  and  4th 
Victoria,  cap.  69,  is  no  sufficient  objection ;  but  in  her  initial 
examination,  the  mother  has  admitted  circumstances  dearly  suffi* 
cient  to  exclude  her,  on  the  ground  both  of  interest  and  partial 
counsel.  She  depones,  *  That  she  has  had  some  con  versation  with 
the  pursuer  as  to  this  case,'  kc.,  as  quoted  above.  Now,  though 
the  late  Act  provides  that  it  shall  not  be  imperative  to  reject  a 
witness,  who,  without  any  culpable  negligence  or  criminal  intent, 
has  been  present  in  Court  during  the  proceedings,  there  is,  in 
the  present  instance,  a  very  different  species  facti  admitted 
than  the  accidental  overhearing  the  depositions  of  other  wit- 
nesses. There  is  not  only  the  conversation  with  the  pursuer 
as  to  the  case,  and  not  only  the  being  told  by  other  witnesses 
out  of  Court  what  they  had  said,  but  the  actual  asking  these 
witnesses  to  tell,  and  receiving  the  information  in  consequence. 
It  would  be  extremely  dangerous  to  hold  that  the  recent  Act 
countenances  the  admissibility  of  witnesses  who,  by  their  own 
act,  and  from  their  anxiety  as  to  the  issue  of  the  cause,  have 
made  themselves  acquainted  with  the  evidence  given  previous 
to  their  own  examination.  It  is  settled  by  numerous  decisions, 
that  the  mere  circumstance  of  being  present  at  a  consultation 
disqualifies  a  witness,  even  although  nothing  passed  at  the  con- 
sultation regarding  the  point  as  to  which  the  witness  is  adduced, 
and  surely,  multo  magis,  disqualification  must  ensue,  if  a  party 
has  gone  about  and  obtained  from  preceding  witnesses  the  sub- 
stance of  their  depositions.  On  the  ground  of  interest,  the  ob- 
jection is  no  less  fatal.  From  the  time  of  Lord  Stair  down- 
wards, the  rule  has  been  preserved  inviolate,  that  a  direct 
pecuniary  interest  disqualifies,  that  is,  when  the  witness  can 
either  gain  or  lose  by  the  judgment  to  he  pronounced.  *  It 
may  be  observed,*  says  Mr  Tait,  *  that  where  the  interest  of 
tbe  witness  is  direct,  the  rule  of  disqualification  is  universal, 
and  applies  to  every  case,  however  inconsiderable  the  pecuniary 
interest  may  be,  or  however  high  the  character  and  fortune  of 
the  proposed  witness  may  raise  him  above  suspicion.*  Now, 
the  mother  of  the  pursuer  admits  that  the  child  is  partly  sup- 
ported by  her  exertions,  and  is  a  burden  on  her.  The  interest, 
therefore,  in  the  issue  of  the  action  is  such  as,  according  to  all 
the  decisions  and  authorities,  must  exclude  her." 

This  judgment  was  affirmed  on  appeal  to  the  SherifiT, 
and  on  the  16th  December  1840,  the  Sheriff-substitute 
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found  that  the  pursuer  had  failed  to  establish  a  semi' 
plena  probatio  against  the  defender,  and  assoilzied  him 
from  the  conclusions  of  the  summons.  On  appeal,  the 
Sheriff  altered  this  interlocutor,  and  allowed  the 
pursuer  her  oath  in  supplement,  adding  the  following 
note: 

*'  The  groandi  on  which  the  Sheriff  conceive!  that  a  semi- 
plena  probatio  has  heen  made  out  here,  according  to  the  recent 
decision  of  the  Supreme  Court,  are  these : — The  child  i«  proved 
to  have  been  born  at  its  full  time  on  the  12th  of  April  1840; 
now,  on  the  Monday  afler  the  Glasgow  Fair  of  1839,  which 
was  about  the  6th  of  July,  or  just  nine  months  and  six  days 
before  the  pursuer  and  defender  are  proved  to  have  been  to- 
gether  in  a  public  house  at  the  Broomielaw,  when  '  she  used  a 
^eat  many  freedomi  with  hia  person,*  after  which  they  went 
out  together  and  alone.  It  is  proved,  moreover,  that  on  on« 
occasion,  in  December  1839,  the  defender  was  seen  coming  out 
early  in  the  morning  from  the  pursuer's  house,  and  a  man's 
voice  was  heard  there  the  night  before,  so  as  to  have  impressed 
on  a  neighbouring  woman  the  belief  that  he  was  there  all  night ; 
and  farther,  it  is  proved  that  the  pursuer  had' long  been  on  in* 
timate  terms  with  the  defender,  and  had  lived  in  his  house,  in 
so  much  so  that  many  of  the  neighbours  looked  upon  them  as 
lad  and  lass.  These  circumstances  taken  together,  and  especi- 
ally the  first,  are  much  stronger  than  those  that  occurred  in  the 
case  of  Lennox  v.  Agnew,  decided  by  Lord  Jeffrey  in  1639, 
where  the  Court  allowed  the  oath  in  supplement  to  be  taken." 

The  defender  having  advocated  the  cause,  the  Lord 
Ordinary  pronounced  the  following  interlocutor  t 


St 


25<A  November  1841. — The  Lord  Ordinary  having  heard  the 
advocator,  and  considered  the  process,  repels  the  reasons  of 
advocation,  and  remits  to  the  Sheriff  simpliciter:  Finds  the 
advocator  liable  in  expenses;  appoints  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  to  report. 

"  Note, — Independently  of  various  other  circumstances,  the 
umipUna  probatio  is  estauUshed  by  the  single  fact  in  the  advo- 
cator'a  own  declaration,  vis., — he  and  the  respondent  were  an 
hoar  or  so  together,  and  by  themselves,  in  a  stair  about  mid- 
night. He  argued  that  this  was  '  only  opportunity ;'  what  else 
is  being  in  bed  ? 

*'  It  was  not  the  pursuer's  business  to  call  the  defender's 
fotber  St  first,  because  the  fact  of  minority  only  transpired  in 
the  course  of  the  proceedings,  and  after,  his  citation  on  incident 
diligence  was  sufficient,  if  hia  citation  at  all  was  necessary  in 
such  a  case. 

"  The  Lord  Ordinary  having  decided  for  the  respondent,  has 
had  no  occasion  to  give  any  judgment  on  the  objection  to  the 
admissibility  of  her  mother ;  but  his  opinion  is,  that  she  was 
legally  rejected." 

The  advocator  reclaimed,  and  pieetded-^ 
That  this  was  not  only  a  clear  case,  but  also  an  honest  one. 
The  defender  is  decerned  against  entirely  on  an  admission  con- 
tained in  his  declaration  which  could  not  have  been  proved 
otherwise.  The  ground  of  the  judgment  is,  that  there  was 
opportunity ;  if  this  be  sufBdent,  then  the  law  is  in  a  most 
^ngeroas  state.  There  must  not  only  be  opportunity,  but  facts 
denoting  that  there  was  an  intent  in  the  parties  to  avail  them- 
selves of  it.  The  occasion  of  meeting  was  not  sought  after  by 
the  defender ;  and  if  the  pursuer  were  the  pnella  intacta  she  re- 
presents herself  to  have  been,  she  is  not  likely  to  have  sur- 
rendered her  virtue  for  the  first  time  in  such  a  situation.  The 
point  as  to  the  inadmissibility  of  the  pursuer's  mother  as  a  wit- 
oeas,  is  not  raised  in  the  additional  pleas ;  and  this  is  not  a 
qoestion  of  statut,  where  the  Court  eJt  propria  motu  might 
suggest  a  new  plea. 

Repiied — 

That  the  plea  is  raised  on  the  record,  and  the  whole  case  comet 
op  by  advocation,  so  that  the  Court  may  review  every  inter- 
locutor pronounced  in  the  cause. 

Lord  jMUiee-  Clerk, — You  had  a  plea,  but  waived  it.  Tour 
only  plea  in  the  advocation  if,  that  you  have  proved  the  defen- 


der to  be  the  father  of  the  child  in  question  by  competent  and 
sufficient  evidence,  but  you  did  not  ask  the  judgment  of  the 
Lord  Ordinary  on  the  rejection  of  the  witness. 

Lord  Monereiff. — If  we  were  all  clear  as  to  adhering,  this 
state  of  matters  might  be  very  well ;  but  if  we  are  not,  a  very 
little  additional  evidence  might  turn  the  scale,  particularly  where 
there  is  such  difference  of  opinion. 

Anderson — The  Lord  Ordinary  gives  no  judgment  upon  the 
point,  and  the  Court  may  either  dispose  of  it  now,  or  remit  to 
the  Lord  Ordinary.  The  additional  pleas  are  merely  supple* 
mentary  to  those  stated  in  the  Inferior  Court. 

Lord  Monereiff. — The  Lord  Ordinary  indicates  his  opinion, 
that  the  witness  was  legally  rejected,  and  if  you  can  now  satisfy 
us  that  she  was  not,  then  we  can  remit. 

Anderson  resumed. — In  order  to  disqualify  a  witness  on  the 
ground  of  interest,  it  must  be  direct,  and  not  collateral.  The 
mere  fact  of  the  child  living  in  the  witness'  house  is  not  suffi- 
cient, for  there  was  no  legal  obligation  on  her  to  maintain  the 
child.  As  to  the  ground  of  partial  counsel,  a  witness  will  be 
rejected  if  it  appears  that  the  party  has  been  tampering  with 
him ;  where  the  witness  is  brought  to  a  consultation  by  the 
party,  this  also  disqualifies;  but  if  the  witness  be  brought  by  a 
third  party,  or  is  present  by  accident,  the  objection  does  not 
hold}  for  a  party  is  not  to  suffer  because  the  witness  has  done 
what  is  not  regular  and  proper. 

Lord  Medwyn. — I  have  no  difficulty  In  thinking  that  the 
witness  was  properly  rejected.  The  grounds  of  interest  and 
partial  counsel  are  distinct  in  themselves ;  but  here  they  are  com- 
bined. If  the  witness  had  an  interest,  this  might  move  her  to 
make  the  inquiries  which  she  did.  No  doubt  there  was  no 
legal  obligation  on  her  to  maintain  the  child^  but  she  admits  the 
fact  that  she  was  maintaining  it,  and  that  the  object  of  the  action 
was  to  get  quit  of  this  burden.  This  makes  her  the  more 
anxious  to  know  what  the  witnesses  were  saying,  and  thus  she 
was  enabled  to  fashion  her  own  testimony. 

Lord  Monereiff, — I  am  of  the  same  opinion,  and  that  the 
grounds  of  the  objection  cannot  be  taken  separately.  If  the 
ground  of  interest  stood  alone,  it  might  not  be  sufficient ;  but 
de  facto  she  was  maintaining  the  child}  and  knowing  that  she 
was  to  be  examined  as  a  witness,  she  not  only  accidentally 
learns  what  the  others  had  said,  but  she  goes  and  asks  tbem« 
She  did  this  with  a  view  to  regulate  her  own  testimony)  and  In 
the  circumstances,  I  think  she  was  disqualified. 

Lord  Justice'  Clerk, — I  concur  entirely.  Whether  there  was 
a  legal  interest  or  not,  or  whether  that  interest  was  direet  or 
consequential,  is  of  no  moment,  in  considering  its  effect  upon  the 
objection  on  the  ground  of  interference.  It  is  clear  the  wit- 
ness did  not  go  to  the  others  to  ask  unimportant  questions.  If 
she  did,  the  pursuer  should  have  pushed  the  examination,  and 
seen  what  it  was  that  was  stated  to  her  in  answer.  The  Sta- 
tute rendering  her  a  competent  witness,  ought  to  have  made  her 
the  more  cautious  in  keeping  herself  pure.  The  objeotion  is 
not  so  much  one  of  partial  counsel^  as  an  interference  in  the 
cause  with  the  view  of  preparing  herself  to  give  evidence. 

On  the  merits : 

Lord  Medvyn, — The  case  may  be  a  narrow  one,  but  looking 
to  the  whole  circamstances,  I  am  for  adhering  to  the  interlocutor 
of  the  Lord  Ordinary. 

Lord  Ifoxcret^— At  first  I  was  of  the  opinion  of  Lord  Med" 
wyn,  but  I  have  great  doubt  of  it  now.  The  parties  were  in- 
timate, and  if  they  were  regarded  as  lad  and  lass,  it  was  un- 
doubtedly in  carrying  on  an  honourable  courtship.  They  had 
been  in  many  situations  more  favourable  to  intercourse,  and 
nothing  came  of  it.  They  met  accidentally  on  the  night  of  the 
16th  July  1839,  And  there  is  no  concealment  in  the  matter. 
There  was  also,  as  is  proved  by  Dawson,  a  real  difficulty  in  the 
pursuer  getting  into  her  mother's  house.  They  then  went  to 
Dawson's,  and  after  remaining  some  time,  the  pursuer  and  de- 
fender again  went  to  try  and  get  in  to  her  own  house.  It  just 
comes  to  this,  they  remained  an  hour  together  at  the  foot  of  the 
stair,  when  there  was  a  real  object,  vis.,  to  get  admission,  which 
bad  been  refused.  I  have  great  difficulty  in  holding  that  this 
amounts  to  more  than  suspicion,  and  I  think  it  would  be 
hazardous  to  find  that  it  was  more. 

Lord  Justice-  Clerk,'^!  concur  in  the  difficulties  wluch  have 
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}ieen  expressed.  In  eases  of  this  description,  we  are  too  apt  to 
lose  sight  of  the  principles  applicable  to  the  relation  between 
a  pufftuer  and  defender.  I  never  can  see  the  principle  upon  which 
a  roan's  judicial  declaration  is  to  be  taken  before  the  proof,  or  a 
case  of  suspicion  has  been  made  out  against  him ;  and  where 
this  is  done,  I  will  always  give  a  defender  the  fullest  benefit 
of  his  declaration  in  his  own  favour,  where  that  declaration  is 
candid.  Here  it  is  candid  ;  and  we  must  take  his  reasons  for 
meeting  with  the  pursuer  on  the  night  alleged.  I  don't  put 
much  upon  their  drinking  together,  considering  the  rank  of  life 
to  which  they  belong.  They  then  go  home  to  his  father's 
house,  and  this  is  favourable  to  both  parties.  He  afterwards 
goes  home  with  the  pursuer,  with  the  intention  of  leaving  her 
there,  and  then  going  home  with  Dawson.  The  mother  is  the 
worse  of  drink,  and  not  only  refuses  the  pursuer  admittance, 
but  beats  Dawson  down  stairs.  They  then  go  to  Dawson's, 
and  afterwards  the  lad  takes  charge  of  her  to  see  her  home. 
She  was  the  companion  of  his  sister,  and  was  intimate  in  his 
own  family.  His  conduct,  therefore,  was  most  natural ;  and  he 
acted  both  kindly  and  properly.  For  a  considerable  time  the 
pursuer  can't  get  into  her  mother's  house,  and  they  remain  to- 
gether. Now,  what  does  this  woman  ask  me  to  believe,— that 
vhe,  a  respectable  person,  intimate  in  the  defender's  family, 
allows  herself  to  be  overcome  for  the  first  time  in  a  common 
stair  ;  a  situation  likely  enough  for  prostitution,  but  not  for  the 
seduction  of  a  virtuous  girl.  If  any  thing  suspicious  had  been  seen 
or  heard,  that  would  have  been  different;  because  facts  over- 
come presumption.  In  all  the  cases,  there  was  some  suspicious 
fact  accompanying  the  opportunity ;  here  we  have  nothing  sus- 
picious. They  remained  an  hour  together,  but  the  defender 
says  it  was  because  the  pursuer  was  shut  out.  This  might  have 
been  contradicted  by  the  mother,  but  she  goes  and  disqualifies 
herself;  and  it  is  not  the  fault  of  the  defender  that  he  could  not 
show  that  her  intoxication  continued,  and  that  she  did  not  hear 
them  asking  admittance.  Justice  to  the  defender  requires  that  his 
declaration  be  taken  with  its  qualification.  The  circumstances 
are  only  suspicious,  and  do  not  create  a  reasonable  belief  in  my 
mind. 

Lord  Medwyn — I  entirely  dissent  from  the  observations  made 
by  your  Lordship  against  the  practice  of  taking  judicial  decla- 
rations. The  declarations  of  both  parties  are  often  the  best 
way  of  getting  at  the  truth,  and  saving  a  proof  altogether.  It 
is  the  general  practice,  and  I  should  be  sorry  to  see  it  departed 
from.  If  the  defender  wants  the  judicial  declaration  of  the 
pursuer,  it  is  always  in  his  power  to  get  it. 

Lord  Justice*  Clerk, — I  have  no  objection  to  declarations, 
but  to  their  being  taken  at  the  outset  of  the  cause. 

Lord  Meadowbank  absent. 

The  Court  advocated,  recalled  and  assoilzied. 

Lord  Ordinary^  Cockbum — Act,  Anderson,  C.  Robertson ; 
Thomas  Dunn,  S.S.C,  Ayent — Alt,  G.  G.  Bell,  Pattison; 
John  Rogers,  S.S.C.  Agent T.  C/er*.— [J.W.J 


18/A  January  1842. 

FiasT  Division (H.  B.) 

No.  77. — Alexander  Moheen,  Petitioner. 

Poors'  Roll_Certificate  under  A.  S  .  16fh  June  1819—1.  Cir- 
eum$tanee»  in  which  a  certificate  wat  sustained,  though  signed 
by  the  minister  and  elders  on  different  papers.  2.  TTie  cer- 
tificate does  not  require  to  be  given  in  kirk-session. 

Alexander  Moreen,  a  parishioner  of  Marnoch,  with 
the  view  of  being  admitted  to  the  poors'  roll,  applied  to 
the  minister  and  elders  for  the  usual  certificate.  The 
minister,  intimated  a  meeting  of  the  kirk-session  for 
that  purpose  from  the  pulpit;  but  none  of  the  elders 
having  attended,  he  signed  the  certificate,  and  accom- 
panied it  with  a  statement  that  the  elders  had  **  de- 
clined, to  act  in  this  matter."  This  declinature  was 
brought  under  the  notice  of  the  Court  by  the  appli- 
cant's counsel,  and  warrant  was  granted  to  cite  them 


before  the  Court  "  should  they  still  continue  to  decline 
to  act  in  this  matter." 

The  cause  being  again  called, 

Rutherfurdy  for  the  elders,  stated — 
That  they  had  first  become  acquainted  with  their  alleged  de- 
clinature from  the  notice  which  had  been  taken  of  it  in  the 
newspapers.      The   state   of  matters  in   Marnoch    was   well 
known.     Mr  Edwards  had  been  inducted  in  consequence  of 
legal  proceedings  in  this  Court,  but  the  great  body  of  the  pa- 
rishioners did  not  acknowledge  him  as  their  minister ;  and  the 
elders,  from  the  same  feeling,  refused   either  to  attend  his 
church,  or  to  meet  with  him  in  kirk-session.     In  this  way  the 
intimation  from  the  pulpit  had  never  been  communicated  to 
tbem ;  and  Mr  Edwards,  knowing  the  circumstances,  was  not 
warranted  in  certifying,  as  he  had  done,  that  the  elders  dech'ned 
to  act  in  the  matter.     The  certificate  required  by  the  Act  of 
Sederunt  might  be  given  without  any  meeting  of  the  kirk- 
session,  and  therefore  an  intimation  of  a  meeting  of  kirk-session 
was  not  the  kind  of  intimation  which  the  elders  were  entitled 
to  receive.     Their  absence  from  such  a  meeting  might  have 
warranted  Mr  Edwards  to  certify  that  they  refused  to  act  with 
him  as  a  kirk-session,  hut  gave  no  warrant  whatever  for  cerfi- 
fying  that  they  declined  to  act  in  the  matter  of  giving  a  certi> 
ficate  to  an  applicant  for  the  poors'  roll.     After  the  interlocu- 
tor of  the  Court  was  served  upon  them,  with  notice  of  a  diet 
to  be  held  for  the  purpose  of  granting  the  certificate,  the  elders 
appeared  to  act ;  and  though  they  refused  to  sign  a  paper  with 
the  minister,  bearing,  **  that  we,  the  undersigned  minister  and 
elders,"  &c.,  they  signed  another  in  exactly  the  same  terms, 
except  that  it  commenced  with  the  words,  "  we,  the  under- 
signed elders,"  &c.     They  tendered  this  certificate  to  the  ap- 
plicant, but,  strange  to  say,  he  declined  to  receive  it,  and  took 
a  protest  that  they  should  be  held  liable  to  him  in  all  the  con- 
sequences of  refusing  to  grant  a  certificate.     One  would  have 
thought  that  if  his  only  object  was  to  get  on  the  poors'  roll, 
be  would  have  been  glad  to  have  received  the  certificate  in  any 
form  which  he  could  make  available ;  but  he  now  appears  to 
argue  against  the  sufficiency  of  his  own  certificate,  and  subject 
tbe  elders  in  expenses  on  the  ground  of  its  insufficiency.     The 
question  thus  raised,  therefore,  is.  Whether  the  Act  of  Sede- 
runt requires  that  the  minister  and  elders  must  meet  in  kirk- 
session  to  grant  this  certificate?     Now,  the  Act  of  Sederunt 
says  nothing  of  a  kirk-session  at  all.     It  simply  requires  a  cer- 
tificate signed  by  the  minister  and  two  elders.     Here  the  certi- 
ficate is  in  all  respects  in  terms  of  the  Act  of  Sederunt,  ex- 
cept that  it  is  contained  on  two  separate  papers, — the  signature 
of  the  minister  being  on  tbe  one,  and  those  of  the  elders  on  the 
other.     Is  it  necessary  to  construe  the  Act  of  Sederunt  so 
strictly  ?  Because  it  uses  the  word  '*  certificate,"  must  those 
elders  who,  from  any  cause,  decline  to  sign  with  the  minister, 
while  they  ofiTer  to  sign  separately,  be  held  guilty  of  a  contempt 
of  Court  ?     Many  causes  may  be  imagined  which  might  justify 
elders  in  refusing  to  act  with  the  minister ;  but  whatever  these 
causes  may  be — should  they  amount  to  nothing  more  than  cer- 
tain scruples — there  is  nothing  in  the  Act  of  Sederunt  com- 
pelling them  to  forego  them,  if  they  prefer  signing  separately. 
It  is  evident  from  the  language  which  the  elders  have  used  in 
their  written  statement,  that  they  entertain  all  proper  defer- 
ence for  the  Court.     There  is  no  desire  on  their  part,  still  less 
on  that  of  their  counsel,  to  question  the  authority  of  the  Act 
of  Sederunt,  which  is  most  expedient  and  beneficial.     But,  un- 
doubtedly, if  the  matter  were  to  be  carried  farther,  and  a  rigid 
construction  of  the  Act  to  be  determined  on,  there  would  be 
room  for  grave  consideration  as  to  the  competency  of  issuing 
such  an  Act  of  Sederunt,  and  issuing  it  under  the  penalty  of 
subjecting  in  expenses,  or  something  more  serious,  those  not 
observing  it  to  the  very  letter.     That,  however,  is  a  question 
which  the  elders  have  no  interest  and  no  wish  to  raise.     The 
first  person  deserving  blame  is  Mr  Edwards,  who  misled  the 
Court  by  a  false  statement;  and  the  next  party  to  blame  is 
the  applicant  himself.     What  right  had  be  to  say, — I  won't 
take  a  separate  certificate  from  you  :  I  have  got  one  from  the 
minister ;  and  if  you  refuse  to  sign  it,  it  is  at  your  peril  ?     It 
looks  as  if  there  were  other  matters  here  than  the  obtaining  of 
a  certificate. 
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RosSyfor  the  e^plicantf  stated — 
That  htf  had  do  wish,  and  no  interest  to  object  to  the  separate 
certificates,  if  the  Court  should  be  pleased  to  sustain  their  suf- 
ficiency ;  but  the  Act  of  Sederunt  speaks  only  of  a  certificate ; 
and  the  applicant  bad  certainly  an  interest  in  seeing  that  what 
the  elders  offered  him  was  such  as  the  Act  of  Sederunt  re- 
quired. With  regard  to  the  declinature  to  act,  it  was  well 
known,  that  whether  the  signing  of  the  certificate  were  a  ses- 
sional act  or  not,  the  usual  mode  of  intimating  a  diet  for  doing 
it,  was  by  notice  from  the  pulpit.  Mr  Edwards  had  adopted 
this  usual  mode;  and  presuming,  from  the  non-appearance  of 
the  elders,  that  they  declined  to  act,  he  was  entitled  to  certify 
the  fact.  One  thing  is  certain,  that  these  elders,  by  continuing 
to  bold  office  while  they  declined  to  discharge  its  duties,  in- 
stead of  resigning  their  office,  and  allowing  their  place  to  be 
supplied  by  others  who  would  discharge  them,  had  subjected 
the  applicant  to  great  delay,  trouble  and  expense ;  and  for 
these  he  would  submit  that  he  was  clearly  entitled  to  repara- 
tion. 

Jjord  PrendtnU — I  am  bound  to  state,  that  from  the  terms 
in  which  Mr  Edwards  has  couched  his  statement,  I  was  led  to 
believe  that  his  elders  had  declined  to  act  in  this  particular 
matter.  I  did  not  understand  him  to  mean  that  he  had  got  no 
elders  who  would  act  with  him  in  any  matter.  It  was  under 
the  impression  of  a  distinct  refusal  in  the  particular  matter  that 
I  suggested  the  interlocutor  which  the  Court  pronounced. 
Now,  however,  the  circumstances  are  fully  before  us,  and  the 
case  bears  a  very  different  complexion.  With  regard  to  the 
Act  of  Sederunt,  I  think  that,  on  a  lair  construction  of  its 
terms,  it  is  impossible  to  hold  that  what  it  requires  is  an  act 
of  the  kirk-session.  Had  that  been  the  thing  required,  the  Act 
would  have  mentioned  the  kirk-session,  and  been  satisfied,  as 
in  all  sessional  acts,  with  the  signature  of  the  minister  as  mo- 
derator. Instead  of  that,  it  mentions  only  the  minister  and 
two  elders.  Now,  it  appears  that  we  have  a  certificate  by  the 
minister  and  by  the  elders,  but  on  separate  papers ;  and  the 
question  is,  ought  such  a  certificate  to  be  sustained  ?  I  am  in- 
clined to  sustain  it  as  a  bona  fide  compliance  with  the  Act  of 
Sederunt.  It  is  quite  evident  that  these  elders  meant  no  dis- 
respect to  the  Court,  and  that  there  is  no  reality  in  the  state- 
ment, that  they  personally  declined  to  act  in  the  matter.  This 
is  clear,  both  from  their  own  written  statement,  and  the  state- 
ment now  made  by  their  counsel ;  and  I  therefore  move  the 
Court  to  sustain  the  certificate.  We  have  nothing  to  do  here 
with  the  state  of  matters  in  the  kirk-session. 

Jjord  GiUiet  concurred. 

Lcrd  Maekemxie. — W^ben  this  matter  was  formerly  before  us, 
ny  impression  was  the  same  as  your  Lordship's.  I  am  clear 
that  the  Act  of  Sederunt  does  not  contemplate  a  proceeding  by 
the  kirk-session.  If  it  did  so,  it  would  of  course  require  that 
the  certificate  should  be  granted,  at  least,  by  a  majority  of  the 
kirk  •session.  On  the  contrary,  the  number  of  elders  may  be  a 
dosen ;  and  though  ten  of  them  may  be  against  granting  the 
certificate,  yet  if  two  of  them,  with  the  minister,  concur  in 
granting  it,  it  is  sufficient.  The  only  question  is,  whether  we 
can  sustain  this  certificate,  where  the  minister  and  elders  sign 
on  separate  documents  ?  I  cannot  comprehend  their  scruples 
to  sign  with  the  minister.  It  seems  to  me  they  might  just  as 
well  refuse  to  read  the  same  newspaper  with  him ;  but  that  is 
their  matter ;  and  I  think  the  circumstance  of  their  signing  se- 
parately is  too  insignificant  to  call  for  a  rejection  of  the  certi- 
ficate. With  regard  to  the  power  of  the  Court  to  enforce  the 
Act  of  Sederunt,  I  at  one  time  thought,  that  in  the  case  of  a 
refusal,  all  that  the  Court  could  do  was  to  bring  up  the  recu- 
sants, and  moke  them  give  evidence  as  witnesses.  I  have  changed 
that  opinion.  1  think  that,  as  the  proper  object  of  the  Act  is 
to  save  the  expenses  of  process,  the  Court  are  entitled,  under 
iht  StBfote  authorising  them  to  moke  acts  for  that  purpose,  to 
enforoe  this  Act. 

Lord  FuUertoiL — I  concur  entirely. 

The  Court  sustained  the  certificate. 

Aei.  Ro8i.-.ii/l.  Rtttherfurd rH.B.] 


ISthJanuaiy  1842. 
Fi&sT  Division (H.  B.) 

No.  78. — NicoL  Robertson,  Pursuer,  v.  Alexandee 
Davidson  and  Others,  Defenders. 

Friendly  Society — Forfeiture — Acquiescence — Proof —  Under 
a  regulation  of  a  friendly  eoeiefy  saving  from  forfeiture  tho»e 
membere  who  could  prove  to  the  satisfaction  of  the  society  that 
they  had  been  "  prevented  from  paying  up,  either  by  imprison' 
ment  in  a  foreign  country,  or  some  other  urgent  necessity" — 
Held  competent  for  a  member,  eight  years  after  his  forfeiture 
had  been  declared,  to  prove  that  he  had  been  so  prevented. 

In  1803,  a  society  was  formed  in  Stromness  under 
the  name  of  the  "  Friendly  Society  of  the  Village  of 
Stromness  for  the  relief  of  Widows,  Orphans,  and  Dis- 
abled Men."  It  was  provided  that  the  society  should 
consist  of  two  classes — the  one  containing  those  who» 
on  becoming  members,  "were  not  above  thirty  years  of 
age,  paid  £2  of  entry-money,  and  contributed  2s.  6d. 
quarterly,  or  lOs.  6d.  annually;  and  the  other  class 
containing  those  who  paid  only  £1  as  entry-money, 
and  Is.  3d.  quarterly,  or  5s.  annually.  The  15th  ar- 
ticle of  the  society  is  as  follows : 

'*  If  any  member  shall  not,  before  the  last  Wednesday  of 
November,  have  paid,  or  at  least  shall  then  pay,  the  quarterly 
payments  due  from  his  class  for  the  year  preceding,  then,  and 
in  that  cose,  such  members  shall  be  liable  to  pay,  as  the  penalty 
of  such  neglect,  for  the  first  time,  the  sum  of  one  quarter's  pay- 
ment of  his  class ;  for  the  second  neglect  two  quarters'  pay* 
ments ;  and  for  the  third  offence  three  quarters*  payments  of  his 
class,  and  that  in  addition  to,  ond  along  with  the  arrears  of 
quarterly  payments  due  by  him ;  and  if  any  member  shall  be 
deficient  in  paying  up  his  quarterly  payments  for  the  space  of 
four  years  successively,  then  his  name  shall  be  struck  off  from 
the  list  of  subscribers,  and  his  widow  and  children  shall  not  be 
entitled  to  any  benefit  from  the  funds,  unless  he  can  prove«  to 
the  satisfaction  of  the  society,  that  he  has  been  prevented  from 
paying  up,  either  by  imprisonment  in  a  foreign  country,  or 
some  other  urgent  necessity." 

The  22d  article  provided : 

"  If  any  member  of  the  society  shall,  by  misfortune  or  acci- 
dents, be  rendered  unable  to  gain  a  subsistence  for  himself  or 
his  family,  such  member  shall  be  entitled  to  such  annuity  as  his 
widow  or  children  would  have  received, — the  members  of  the 
society,  or  the  committee  for  the  time,  to  be  judges  of  bis  claim 
for  inability,  and  to  sustain  or  reject  the  same  as  they  shall  se^ 


cause. 


The  pursuer,  Nicol  Robertson,  was  an  original  mem- 
ber of  the  first  class,  and  continued  in  the  regular  pa^'- 
ment  of  his  contributions  till  1820.  He  also  paid  £1 
to  account  of  arrears  in  1823.  The  24th  article  of  the 
society  provides,  that  intimation  of  the  time  and  place 
of  the  quarterly  meetings  should  be  intimated  to  tbo 
members ;  and,  in  accordance  with  that  article,  these 
quarterly  meetings  were  intimated  to  Robertson  till 
1 829»  when  he  was  declared  to  have  forfeited  his  right, 
and  his  name  was  struck  off  from  the  list  of  members. 
It  did  not  appear  that  this  proceeding  had  been  regu- 
larly communicated  to  him,  but  after  it,  the  intimation 
of  the  quarterly  meetings  which  he  had  previously  re- 
ceived was  discontinued.  In  1834,  the  capital  of  the 
society,  composed  chiefly  of  contributions  of  the  mem- 
bers, but  partly  also  of  donations  from  the  Hudson's 
Bay  Company,  Sir  William  Forbes  and  others,  amouut- 
ed  to  above  £700,  but  the  affairs  of  the  society  were 
said  to  be  by  no  means  in  a  flourishing  condition,  as 
the  number  of  members  paying  regularly  their  quarter 
pennies  was  only  twenty,  while  the  fund  was  burdened 
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\vith  twenty-five  widows  and  pensioners  of  the  first 
class,  and  five  of  the  second.  The  articles  of  the  so- 
ciety did  not  contain  any  provision  for  its  dissolution ; 
but  at  a  meeting  in  November  1835,  a  motion  for  dis- 
solving the  society  was  discussed,  and  an  adjourned 
meeting  was  fixed  for  the  last  Wednesday  of  February 
1 836,  for  the  purpose  of  finally  disposing  of  the  motion. 
This  meeting  was  not  intimated  to  the  pursuer,  who 
was  living  in  Stromness,  but  was  advertised  in  the 
newspapers  of  the  district.  The  meeting  in  February 
unanimously  agreed  to  the  dissolution,  which  was  said 
to  have  been  afterwards  consented  to  by  the  widows 
and  pensioners.  In  January  1837,  when  a  meeting  of 
the  committee  was  held,  the  following  petition  was 
given  in  by  the  pursuer : 

"  Stromneu,  January  Hth  1837.  — Unto  the  President, 
Vice-President,  and  Committee  of  the  Friendly  Society  of 
Stromness,  Nicol  Robertson  Humbly  Sbowetb,  That  he  is  one 
of  the  first  founders  of  that  Society,  and  one  of  the  first  class, 
and  paid  into  it  1  think  for  more  than  twenty  years,  and  never 
)eft  paying  into  it,  until  by  severe  rheumatisms  and  severe 
fever,  rendered  me  next  to  miserable,  by  losing  the  strength 
nearly  of  one  side,  which  has  rendered  me  cripple  for  more 
than  twenty  years,  which  is  well  known  to  you  all;  and  a/- 
though  I  never  pleaded  poverty  so  long  as  I  was  able  to  make 
pi  small  fend  for  myself,  with  the  help  of  friends,  in  an  honest 
way,  I  certainly  was  entitled  to  help  from  our  Society,  although 
I  did  not  ask  it  from  the  day  1  left  paying  into  it ;  and  now 
when  the  funds  of  the  Society  is  begun  to  be  divided  among 
able  and  stout  men,  I  hope  you  will  see  it  just,  when  you  con- 
sider the  above  &cts,  that  I  am  entitled  to  my  right  and  lawful 
share  along  with  you,  and  send  it  me  accordingly,  as  you  have 
done  to  others,  without  putting  you  or  me  to  any  further 
frouble. 

^'  \  am,  Qentlemen,  your  most  obedient  servant," 

(Signed)        "  Necol  Robertson,  senior." 

The  petition  was  refused ;  but  on  making  the  final 
division  of  the  funds,  it  was  agreed  to  set  apart  about 
£100  for  the  paying  twenty*five  per  cent,  upon  the 
respective  contributions  of  those  individuals  "  who  had 
become  defaulters  through  carelessness,  inattention,  or 
perhaps  through  poverty."  The  pursuer  declined  to 
accept  of  this  provision,  and  brought  the  present  action, 
in  which  he  averred  that  his  failure  to  pay  his  contri- 
butions was  caused  by  an  inability  which  would  have 
entitled  him  to  become  a  pensioner  on  the  funds,  and 
concluded  that  the  defenders,  Alexander  Davidson  and 
others,  members  of  the  society,  should  be  compelled 
either  to  pay  him  the  annuity  of  a  first-class  member, 
or  the  amount  of  the  contributions  which  he  had  paid 
to  the  society,  with  interest. 

The  following  are  his  pleas  in  law : — I.  The  pursuer's 
inability  to  pay  his  contributions  since  the  year  1823, 
afforded  sufficient  excuse  for  non-payment  thereof;  and 
the  alleged  minute  striking  him  off  the  list  of  members 
was  irregular  and  illegal.  2.  The  pursuer,  as  a  dis- 
abled member  of  the  said  friendly  society,  is  entitled 
to  such  annuity  from  the  funds  of  the  said  society  as 
Ills  widow  or  children  would  have  received  had  he  been 
dead.  The  pursuer  being  always  ready  and  willing  to 
pay  up  the  arrears  of  his  contributions,  if  it  shall  be 
found  that  he  is  bound  so  to  do,  the  said  annuity  is  pay- 
able, as  concluded  for  in  the  libel.  3.  For  the  purpose 
of  ascertaining  the  amount  of  said  annuity,  the  defen- 
ders are  bound  to  produce  the  whole  minutes,  minute- 
books,  accounts,  books,  vouchers,  papers,  securities, 
^nd  other  documents  of  and  concerning  the  society. 


with  full  and  particular  states  of  their  a:Dnual  income 
and  other  funds,  and  the  application  and  distribution 
thereof,  and  of  the  various  widows,  orphans,  and  other 
annuitants  thereon.  4.  The  defenders  having  taken 
upon  them  to  declare  the  society  dissolved,  and  divided 
the  funds  among  themselves,  are  jointly  and  severally 
liable  to  make  payment  to  the  pursuer  of  the  sum  of 
£100,  or  such  other  sum  as  shall  be  ascertained  to  be 
the  value  of  said  annuity  as  at  the  17th  January  1837. 
5.  The  minute  of  the  defenders,  bearing  that  they  dis- 
solved the  society,  was  uUra  vires  of  the  defenders, 
and  unauthorised  by  the  rules  of  the  society,  and  con- 
trary to  the  objects  and  purposes  of  its  formation,  and 
wholly  illegal.  6.  In  the  event  of  the  pursuer  not 
being  found  entitled  to  said  annuity  as  a  disabled 
member  of  said  society,  the  defenders  are  liable,  con- 
junctly and  severally,  to  make  payment  to  the  pursuer 
of  the  sum  of  £29*  7.  6.,  being  the  amount  of  the  pur- 
suer's contributions  to  the  funds  of  said  society,  with 
interest,  as  concluded  for  in  the  libel. 

The  defenders  pleaded — 1«  As  the  pursuer  ceased 
in  the  year  1 829  to  be  a  member  of  the  society,  he  has 
no  title  to  pursue  this  action,  or  right  to  obtain,  in  any 
form,  aid  or  benefit  from  the  society's  funds.  2.  As 
the  association  was  merely  a  private  society,  it  was 
competent  to  dissolve  it  at  any  time  by  consent  of  its 
members ;  who,  along  with  the  other  parties  interested, 
were  entitled  to  distribute  the  funds  among  themselves. 
3«  As  the  pursuer  had  forfeited  and  lost  the  right  of 
membership  in  i829»  by  being  eight  successive  years 
in  arrear  of  his  quarterly  contributions,  he  was  validly 
and  effectually  struck  off  the  list  of  members,  and  from 
thence  ceased  to  have  any  right  or  interest  in  the  so- 
ciety or  its  funds.  4.  Even  on  the  supposition  that 
his  statement  in  regard  to  his  alleged  state  of  health 
were  true,  his  averment  is  not  relevant  to  warrant  either 
conclusion  of  the  summons,  for  it  was  a  quality  and 
condition  of  a  member's  right  to  purge  the  irritancy 
incurred  by  his  failure  to  make  his  contributions  for 
four  years,  that  he  should  prove  to  the  satisfaction  of 
the  society,  or  committee  of  its  members,  that  he  was 
prevented  from  making  such  payment  by  imprisonment 
in  a  foreign  country,  or  some  other  urgent  necessity ; 
but  not  only  was  no  attempt  of  the  kind  made  by  the 
pursuer,  but  his  failure  to  make  it  is  admitted  by  the 
pursuer.  5.  Esto  the  pursuer's  claim  had  been  com- 
petent during  the  existence  of  the  society,  it  is  alto- 
gether inadmissible  now,  after  the  society  has  been 
legally  dissolved,  and  the  funds  distributed  among  those 
having  right  to  them ;  and,  even  on  the  condition  of 
tendering  payment  of  his  arrears,  he  has  effectually 
excluded  himself  from  a  claim  upon  the  funds  under 
any  conditions.  6.  Farther,  on  the  supposition  that 
the  pursuer's  statements  were  relevant  to  warrant  the 
conclusions  of  the  summons,  or  either  of  them,  the 
averments  are  groundless  in  fact.  Lasth/j  The  defen- 
ders are  not  bound  to  exhibit  their  books,  papers,  and 
states  of  their  accounts  to  the  pursuer ;  but  they  are, 
on  the  contrary,  entitled  to  absolvitor  from  all  the  con- 
clusions of  the  summons,  with  expenses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  7th  December  1841 The  Lord  Ordinary  hiving  heard 

the  counsel  for  the  pursuer,  and  then,  of  consent,  made  avisan- 
dum,  and  considered  the  process,  finds,  that  in  the  circum- 
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■tances,  the  pursuer  has  no  well-founded  claim  against  the  de- 
fenders :  Sustains  this  defence,  assoilzies  the  defenders,  and  de- 
cerns :  Finds  the  pursuer  liable  in  expenses ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to 
the  auditor  to  tax  and  to  report. 

'*  Notp, — The  Lord  Ordinary  does  not  attach  so  much  im- 
poitance  to  the  dissolution  of  the  society  as  the  defenders 
■eem  to  do;  because,  if  it  be  true  that  the  pursuer  continued 
a  member,  it  could  not  be  dissolved,  in  so  far  as  his  interests 
were  concerned,  without  his  consent :  But  he  decides  chiefly 
upon  the  long  period  of  admitted  arrear,  and  the  still  longer 
period  of  admitted  acquiescence  in  the  resolution  striking  him 
off.  Even  though  this  resolution  had  been  liable  to  all  the  ob- 
jections stated  against  it,  the  fact  is  not  disputed,  that  after 
being  struck  off  in  February  1829,  he  made  no  complaint  till 
January  1837,  though  he  was  living  all  the  while  in  or  near 
Stromness,  the  smallness  of  which  excludes  the  possibility  of 
his  being  ignorant  of  what  had  been  done.  This  one  fact  im- 
plies a  consciousness  that  he  had  been  dealt  with  fairly,  and  is 
inconsistent  with  the  whole  of  his  present  claim." 

The  puraaer  reclaimed.     At  advising, 

Zoril  Preaideni, — We  are  told,  on  the  one  hand,  that  the  pur- 
suer's situation  is  worse,  from  the  fact  that  the  society  has  been 
dissolved.     But,  on  the  other  hand,  it  is  admitted  in  the  de- 
fences, that  the  claim  was  intimated  before  the  dissolution ;  and 
it  is  therefore  dear  that  the  dissolution  does  not  make  the  pur- 
suer's ntuation  either  better  or  worse.     The  case  has  now  been 
brought  before  us  with  the  interlocutor  and  note  of  the  Lord 
Ordinary ;  and  I  must  fairly  confess  I  am  not  able  to  concur  in 
his  Lordship's  view,  that  the  long  delay  amounted  to  acquies- 
cence on  the  part  of  the  pursuer ;  that  is,  to  acquiescence  in 
the  resolution  striking  his  name  from  the  list  of  members. 
Had  there  been,  as  the  Lord  Ordinary  supposes,  an  admitted 
acquiescence  of  eleven  years'  duration,  there  can  be  no  doubt 
that  this  would  have  been  a  solid  ground  on  which  to  found 
the  plea ;  but  then  the  fact  seems  to  be  very  different  from 
what  is  supposed.     Is  it  not  essentially  necessary  that  the  party 
against  whom  the  plea  of  acquiescence  is  urged,  should  have 
known  what  he  is  said  to  have  acquiesced  in  ?    Now,  it  appears 
that  DO  intimation  was  given  to  the  pursuer  at  the  time  when  his 
name  was  struck  off.  It  is  said,  indeed,  that  the  meeting  at  which 
he  was  struck  off  was  intimated  to  him,  and  that  the  resolution 
to  do  BO  was  carried  into  effect  in  February  1829 ;  but  when  the 
question  was  put  to  the  defender's  counsel,  whether  the  fact  of 
his  having  been  so  struck  off  vras  intimated,  he  was  unable  to 
answer  in  the  affirmative.  He  merely  says,  that  because  the  pur- 
soer  was  living  on  the  spot  at  the  time,  and  because  Stromness 
is  a  small  place,  it  is  to  be  presumed  that  the  fact  must  have 
been  known  to  him.     Now,  it  is  impossible  to  adopt  this  pre- 
sumption.    Before  we  can  apply  the  principle  of  acquiescence, 
it  is  essentially  necessary  to  bie  assured  that  there  was  a  know- 
ledge of  the  thing  acquiesced  in.     This  is  not  proved  here,  and 
therefore  I  cannot  hold  that  the  pursuer  is  barred  by  acquies- 
cence from  proving  the  facts  which  he  offers  to  establish.  Since, 
therefore,  the  Lord  Ordinary  has  rested  bis  judgment  solely  on 
the  plea  of  acquiescence,  I  have  the  greatest  possible  difficulty 
in  adhering  to  it.     But,  then,  looking  at  the  regulation  (p.  5 
of  record),  I  cannot  see  how  the  members  of  the  society  can 
take  the  benefit  of  that  regulation  without  giving  the  benefit  of 
it.     No  doubt  there  was  an  express  certification,  that  after  the 
£ulure  of  payments  for  a  certain  period,  the  names  were  to  be 
struck  off;  but  this  was  under  the  qualification  as  to  their  being 
unable  to  pay,  or  out  of  the  country.     Now,  when  it  is  averred 
that  the  failure  to  pay  was  owing  to  bodily  infirmity  and  poverty, 
the  pursuer,  on  that  supposition,  is  still  entitled  to  his  privilege. 
Now,  kis  own  statement  is,  according  to  his  own  homely  phrase, 
that  he  had  endeavoured  to  "fend"  as  he  best  could,  but  that 
bis  porerty  was  the  sole  ground  of  his  not  paying.    I  don't 
know  what  he  may  be  able  to  prove ;  but  when  he  avers  this, 
I  cannot  see  that  we  should  shut  him  out  from  the  proof.     If  a 
dissolntioD  has  taken  place  so  as  to  preclude  the  society  from 
acting  on  the  regulation,  whose  fault  is  that?     Let  the  matter 
be  investigated  thoroughly,  and  let  the  society  say  conscien- 
tiooalj  that  there  is  not  sufficient  evidence  to  establish  his  aver- 
meotPi  iod  tlie  cife  wUl  be  very  different.  But,  in  the  face  of  the 


regulation,  it  is  impossible  to  debar  him  frpm  the  proof  which 
he  offers,  that  he  was  kept  in  ignorance  of  his  being  struck  off, 
and  of  bis  other  averments.  If  be  establishes  his  averments,  I 
should  think  him  entitled,  on  paying  bis  arrears,  to  a  fair  share 
of  the  fund.  I  must  own  that  I  am  not  affected  by  the  defen- 
ders' argument,  that  this  was  a  society  fpr  mutual  assurance, 
and  that  the  interests  of  members  must  be  determined  by  a  nice 
calculation.  That  might  be  a  good  argument  if  the  sum  claim- 
ed by  him  were  to  go  to  widows,  and  others  entitled  to  pro- 
visions. But  that  is  not  the  case;  for  they  say  it  is  expedient 
to  put  an  end  to  the  society  ;  and  having  ngreed  to  put  an  end 
to  it,  we  cannot  listen  to  that  argument.  The  principle  of  de- 
cision in  the  cases  founded  on  is  sound,  and  I  see  little  differ- 
ence between  them  and  the  present.  There  it  was  pleaded 
that  the  party  was  unable  to  pay  from  poverty ;  and  that  is  just 
what  is  pleaded  here.  There  is  the  case  of  Steele  in  1808. 
In  the  case  of  Boyes  in  1834,  the  Court  held  that  they  could  not 
qualify  the  Act  of  Parliament,  and  therefore  that  decision  does 
not  interfere  with  the  case  of  Steele. 

Lord  Mackenzie, — I  concur,  bqt  not  without  difficulty,  and 
only  from  regard  to  the  cases  founded  on.  According  to  the 
ordinary  condition  of  insurance  on  lives,  failure  in  any  year  to 
pay  the  snnual  premium  produces  a  forfeiture  of  all  right  in  the 
insured, — a  hard  condition  in  cases  of  inability  to  pay,  and 
scarcely  consistent  with  our  law  against  unequal  conditions. 
Yet  custom  has  sanctioned  it.  But  in  the  present  case,  it  was 
made  an  express  condition  in  the  regulations  of  the  society,  that 
a  party  failing  to  pay  should  forfeit  his  right,  unless  he  were 
unable  to  do  so  from  bodily  infirmity,  or  the  like.  I  admit,  that 
if  at  the  time  this  party  had  offered  to  prove  bis  inability  on 
such  grounds,  he  would  have  been  entitled  to  relief.  But  I  do 
not  think  that  the  thing  expressly  stipulated  was,  that  he  was 
to  get  relief  before  he  stated  his  claim  to  it.  Yet  in  two  cases  it 
has  been  found  that  it  is  still  open  to  the  party  who  has  been  de- 
clared forfeited  for  non-payment  of  annual  contributions,  to  prove 
at  any  time  thereafter  that  he  was  in  poverty,  and  that  that  was 
the  reason  of  his  not  paying  the  annual  sum,  though  he  did  not 
claim  relief  in  these  years.  This  he  may  do  to  the  effect  of  res- 
cinding the  forfeiture.  I  should  have  doubted  of  this  construction 
of  the  regulation,  if  it  had  not  been  adopted  in  these  cases.  I 
admit  at  once,  that  if  the  party  had  come  forward  in  reasonable 
time,  he  would  have  been  entitled  to  his  proof;  but  I  should 
have  had  great  doubts  of  his  being  entitled  to  do  so  after  such 
a  lapse  of  time.  It  is  said  he  was  not  bound  to  know  of  his 
name  having  been  struck  off;  but  by  the  very  terms  of  the  con- 
tract he  was  bound  to  know,  that  if  he  did  not  pay  he  would 
forfeit;  and  knowing  this,  he  was  bound  to  look  after  his  inte- 
rest, perhaps  not  instantly,  but  within  a  reasonable  time.  If 
he  did  not,  then  I  should  have  thought  that  he  was  not  entitled 
to  prove  his  poverty,  so  as  to  be  relieved  from  the  forfeiture  at 
all.  But  the  Court  has  decided  that  there  is  to  be  no  such  limi- 
tation ;  and  that  if  the  failure  to  pay  has  been  from  necessity,  this 
may  be  proved,  and  the  forfeiture  rescinded  at  any  time.  If  the 
party  here  was  bound  to  know  of  the  forfeiture,  he  was  entitled 
to  know  this  interpretation  adopted  in  the  decisions  of  this 
Court  settling  the  law.  On  the  whole,  I  think  him  entitled 
to  the  proof  which  he  offers ;  but  I  rest  very  much  upon  the 
decisions,  which  I  do  not  consider  myself  entitled  to  go  against. 
Lord  Fuller  ton,— I  have  the  greatest  difficulty  in  adopting 
the  opinions  just  expressed.  I  rather  think  the  interlocutor 
ought  to  be  adhered  to.  The  circumstance  of  the  dissolution 
of  the  society  may  be  entirely  discarded.  The  only  question 
is,  Whether  or  not,  at  the  time  of  that  dissolution,  the  pursuer 
can  be  held  to  have  been  a  member  of  it  ?  Now,  certainly, 
the  cases  referred  to — I  mean  those  of  Steele  in  1808,  and 
Boyes  in  1834 — go  far  to  modify,  on  equitable  considerations, 
the  strict  rule  of  law  mainly  founded  on  by  the  defenders,-— far- 
ther, perhaps,  than  I  should  have  been  disposed  to  go,  if  the 
question  had  been  open.  But  it  would  be  dangerous  to  go  a 
step  farther;  and  I  think  it  would  be  going  a  great  deal  farther 
to  sustain  this  claim  in  the  circumstances  of  this  case.  It  may 
be  said  to  be  fixed  by  those  decisions,  that  where,  by  the  rules 
of  a  society  of  this  kind,  a  failure  to  pay  the  periodical  contri- 
butions excludes  from  the  society ;  while,  by  the  same  rules,  a 
contributor,  disabled  by  ill  health  or  poverty  from  gaining  a 
livelihood,  b  entitled  to  support  from  the  society,  the  party 
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against  whom  the  excluBion  is  enforced  nay  rele?aiitly  aver 
and  prove  that  his  failure  to  pay  was  owing  to  that  disability. 
But  in  both  of  those  cases,  the  challenge  of  the  exclusion  took 
place  within  a  moderately,  or  a  comparatively  short  time  after 
the  penalty  had  been  incurred.  Certainly,  in  neither  of  the 
cases  does  it  appear  to  have  been  pleaded,  that  the  party  ex- 
cluded had  given  any  ground  for  holding  that  he  had  acquiesced 
in  the  fotfeiture  of  his  rights.  Now,  here  the  exclusion  took 
place  in  1829.  It  might  have  taken  place  several  years 
sooner,  as  he  had  for  several  years  failed  to  pay ;  hut  it  did 
not;  and  until  that  year  the  pursuer  regularly  received  the 
notices  to  attend  the  meetings,  according  to  the  rules  of  the 
society.  But  in  that  year  the  exclusion  took  place,  and 
from  that  time,  in  February  1829,  it  is  admitted  no  notices  to 
attend  were  sent.  It  is  also  admitted  he  continued  to  reside 
in,  or  in  the  neighbourhood  of,  Stromness ;  and  yet  from  the 
year  1829  till  the  year  1837,  he  never  made  the  slightest  ob- 
jection, or  any  attempt  to  question,  or  procure  the  recal  of 
his  exclusion.  In  these  circumstances,  it  seems  hardly  to  be 
denied,  that  if  the  resolution  to  exclude  him  had  been  intimated 
to  him,  this  silence  of  his,  for  so  long  a  period,  must  have  been 
fatal  to  bis  claim.  But  it  does  not  appear  to  me,  that  in  such 
a  case  any  intimation  was  necessary.  He  must  be  presumed 
to  have  known  the  rules  of  the  society  of  which  he  was  a  mem- 
ber. He  knew  that  he  had  not  paid  for  several  years.  Even 
supposing  that  his  ill  health  previously  would,  by  the  force  of 
the  exception  in  the  15th  article,  have  afforded  him  an  excuse 
for  not  paying,  he  knew  that  excuse  had  not  been  tendered ; 
so  that  for  more  than  the  specified  period  he  had  neither  ten* 
dered  payment  nor  apology ;  and  he  knew  that,  from  February 
1829,  the  notices  to  hlro  to  attend  the  quarterly  meetings,  which 
all  the  members  were,  by  the  24th  regulation,  entitled  to  re- 
ceive, had  been  discontinued.  It  cannot  be  doubted,  then,  that 
he  must  have  known, — Is/,  that  he  had  incurred  the  penalty  of 
exclusion  ;  and,  2J/y,  that  from  February  1829,  he  was  dealt  with 
on  the  footing  of  that  exclusion  having  taken  place;  and  yet, 
for  eight  years  he  took  no  step  for  getting  his  excuse  accepted, 
or  himself  replaced.  I  think  that  this  does  afford  a  most 
manifest  and  important  distinction  between  the  cases  referred 
to  and  the  present ;  and  I  see  no  reason,  but  on  the  contrary  the 
greatest'  danger,  in  extending  the  principle  of  those  decisions. 
I  am  disposed  to  adhere  to  the  interlocutor  of  the  Lord  Ordi- 
nary. 

Lord  Gillies I  concur  in  thinking  that  the  interlocutor 

must  be  altered,  but  I  think  it  unnecessary  to  enter  at  length 
into  my  reasons.  The  cases  referred  to  are  decisive ;  and  I 
must  confess,  that  if  the  question  was  still  open,  and  these  cases 
were  now  before  us  for  the  first  time,  I  would  be  disposed  to 
repeat  them.  I  think  them  well  founded.  But  it  is  said  that 
there  is  an  acquiescence  in  the  present  case,  which  did  not  ex- 
ist in  former  cases.  In  those  cases,  length  of  time  was  certainly 
founded  on,  for  it  is  expressly  pleaded  in  one  of  them  that  four 
years  had  elapsed  from  the  date  of  payment.  That  was  de- 
bated, surely.  But  then  it  is  said,  that  though  length  of  time 
might  have  been  pleaded,  acquiescence  was  not  pleaded.  How 
then,  is  it  pleaded  here?  The  Lord  Ordinary  says  that  he 
proceeds  chiefly  on  the  long  period  of  time  which  has  elapsed; 
but  how  Ispse  of  time  can  be  construed  into  acquiescence,  if  the 
party  did  not  know  the  fact  in  which  he  is  said  to  have  ac- 
quiesced, I  cannot  understand.  The  allegation  of  acquiescence 
is  made  not  only  without  evidence,  but  against  the  admission 
of  the  defenders  themselves.  I  cannot  see  how  there  can  be 
acquiescence  in  a  fact  which  never  existed — I  mean,  a  fact  of 
which  the  man  had  no  knowledge.  But  then,  it  is  said,  that 
by  the  regulations  he  must  have  known  that  if  he  intermitted 
payment  for  four  years,  bis  name  would  be  struck  off.  This  is 
somewhat  odd.  For  it  so  happens,  in  point  of  fact,  that  not 
only  four,  but  five,  six,  seven  years  elapse,  and  still  his  name 
continues  on  the  list  of  members,  although  it  is  assumed  that 
during  all  these  years  he  must  have  known  that  be  was  no 
member.  They  took  an  arbitrary  time  for  cutting  him  off,  and 
he  was  no  more  bound  to  know  that  he  was  cut  off  at  eight 
years,  than  at  any  of  the  preceding  four,  five,  six,  seven.  I 
cannot,  therefore,  sustain  the  plea  of  acquiescence.  With  re- 
gnrd  to  the  dissolution,  I  have  some  doubt  how  far  the  society 
were  entitled  to  dissolve.     It  is  said  that  they  have  funds  to  the 


taount  of  £800,  and  the  twenty  existing  members  propose  to 
divide  it  among  themselves.  Now,  part  of  that  sum  appears  to 
have  been  contributed,  not  by  the  members,  but  by  charitable 
individuals  for  the  benefit  of  the  society,  considered  as  a  chari< 
table  institution.  I  see  the  names  of  Sir  W.  Forbes,  and  the 
Hudson  Bay  Company,  mentioned  as  contributors.  The  money 
so  contributed,  be  its  amount  what  it  may,  the  members  were 
not  entitled  to  share  among  themselves  to  the  amount  of  one 
farthing.  But  the  question  of  dissolution  is  not  properly  be- 
fore us.  As  to  the  merits,  I  am  clear  that  the  interiocutor 
must  be  altered,  as  it  proceeds  on  the  understanding  of  an  ac- 
quiescence which  could  not  exist  if  the  fact  said  to  be  acquiesced 
in  was  not  known. 

The  Court  altered^  and  allowed  a  proof. 

Lord  Ordinary^  Cockburn. — Act.  Anderson,  Pattison;  C 
Spence,  S.S.C.,  Agent. — Alt.  Whigham,  Paton;  George  Monro, 
S.S.C.,  Agent B.  Clerk [H.B.J 


20th  January  1 842. 
First  Division (H.B.) 

No.  79. — Robert  Balfour  Wardlaw  Rams  at, 
Pursuer,  v.  The  Commercial  Bank  of  Scotland, 
Defenders, 

Landlord  and  Tenant  —  Leafie — Assignation — Retrocession-^ 
A  leaee,  not  assignable  without  the  landlord*8  consent,  was 
assigned,  and  the  landlord  consented  by  a  writing  to  that  effect 
indorsed  on  the  assignation —  Held  that  the  assignee  (a  bank), 
though  alleging  that  the  assignation  was  only  in  security,  was 
substituted  for  the  original  tenant,  and  could  not  retrocess  him 
without  a  new  consent  from  the  landlord. 

By  a  lease  executed  in  1 834,  Mr  Robert  Wardlaw 
Ramsay,  the  pursuer's  father,  let  to  George  Wilson, 
his  heirs  and  successors,  for  twenty-seven  years  from 
Martinmas  1832,  a  feu  at  Haugh  Mill,  in  the  parish  of 
Markinch,  with  the  houses,  spinning-mill,  and  others 
built  upon  it,  a  garden  and  three  acres  of  ground  ad- 
joining, as  also  the  whole  of  the  machinery,  large  and 
small,  then  used  in  the  premises,  with  a  right  to  use  as 
much  water  as  could  be  conducted  from  the  Leven  by 
a  sluice  of  certain  dimensions.  Tlie  rent  of  the  first 
year  was  £60,  and  of  the  subsequent  years  £176.  12s. 
4d.  The  lease  expressly  excluded  assignees  and  sub- 
tenants, "  excepting  such  as  shall  be  approved  of  by 
the  landlord  by  a  writing  under  his  hand  ;"  and  it  was 
*'  specially  provided  and  declared,  that  if  any  assigna- 
tion or  subset  shall  be  granted  of  the  premises  hereby 
let,  or  of  these  presents,  by  the  said  George  Wilson  or 
his  aforesaid,  he  and  they  shall  nevertheless  continue 
responsible  to  the  said  Robert  Wardlaw  Ramsay  and 
his  aforesaid  for  payment  of  the  rent  and  performance 
of  the  whole  stipulations  and  provisions  contained  in 
these  presents."  The  tenant  was  also  taken  bound  to 
purchase  the  whole  of  the  small  machines,  as  specified 
in  a  schedule,  at  the  price  of  £400,  payable  at  Martin- 
mas 1 845.  By  a  supplementary  addition  to  the  lease 
in  1835,  the  tenant  became  bound,  in  return  for  an 
expenditure  by  the  landlord  of  £600  in  erecting  new- 
buildings,  to  pay  for  five  years  an  additional  rent  of 
£60,  and  thereafter  of  £40. 

Wilson  having  become  deeply  indebted  to  the  Com- 
mercial Bank  through  their  agency  at  Kirkaldy  in  1 836, 
executed  an  assignation,  which,  after  narrating  the  lease 
and  supplementary  addition  verbatim^  proceeds  as  fol- 
lows: 

*'  And  farther,  considering  that  John  Reid,  agent  for  the  Com- 
mercial Bank  of  Scothind  at  Kirkaldy,  for  himself,  and  as  agent 
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fore«iui1,  has  advanced  various  sums  of  money  to  me,  amounting 
to  XI 990,  of  which  I  do  hereby  acknowledge  the  receipt,  re* 
nouncing  all  exceptions  to  the  contrary.  Therefore,  I  the  said 
Gtforge  Wilson,  with  the  special  consent  of  the  said  Robert 
Wardlaw  Ramsay,  have  made  and  constituted,  as  I  do  by  these 
presents,  make  and  constitute  the  said  John  Reid,  for  himself, 
and  as  agent  foresaid,  and  his  heirs  and  successors,  my  lawful 
cesstoners  and  assignees,  in  and  to  the  before-recited  tack  and 
■applementary  minute,  or  addition  thereto,  during  the  whole 
years  and  terms  thereof  yet  to  run,  from  and  after  the  term  of 
Martinmas  last,  and  to  all  the  clauses,  obligations,  and  stipula- 
tions therein  contained,  with  the  whole  profits  and  emoluments 
of  every  description  which  may  arise  therefrom,  and  all  action 
and  exfrcution  competent  to  me  and  my  foresaids  thereupon ; 
and  I  do  hereby  assign,  convey,  and  make  over  to  the  said  John 
Reid,  and  his  foresaids,  all  right,  title,  and  interest  which  I  have 
or  can  claim,  or  pretend  to  the  large  and  small  machinery,  spe- 
cified and  contained  in  the  schedules  annexed  to  the  said  tack ; 
and,  moreover,  I  the  said  George  Wilson,  without  prejudice  to 
I  he  foregoing  assignation,  but  in  corroboration  thereof,  do  here- 
by sell,  assign,  convey,  and  make  over  to  the  said  John  Reid, 
and  his  aforesaid,  the  whole  machinery,  implements,  and  uten- 
aiis  belonging  to  me,  and  presently  situated  on  the  premises, 
contained  in  the  said  lease,  and  which  are  specially  enumerated  and 
contained  in  a  list  or  schedule  hereunto  annexed,  subscribed  by  me 
as  relative  hereto,  with  all  right,  title,  and  interest  which  I  have 
or  can  claim,  or  pretend  to  the  said  machinery,  implements,  and 
utensils,  or  any  part  thereof,  with  power  to  the  said  John  Reid, 
and  his  aforesaids,  to  occupy,  possess,  and  enjoy  the  said  spin- 
otng-mill,  houses,  ground,  and  others  contained  in  the  said 
tack,  and  the  machinery,  implements,  and  utensils  hereby  con- 
veyed, and  to  let  the  said  premises  to  tenants  if  they  shall  think 
proper,  and  to  intromit  with,  uplift,  and  discharge  the  rents, 
profits,  and  duties  thereof,  during  the  remaining  space  of  the 
said  tack  yet  to  run ;  and  also  to  let  the  said  machinery,  imple- 
ments, and  utensils,  along  with  the  said  spinning-mill  and  pre- 
mises, or  to  sell  and  dispose  of  the  said  implements  and  utensils 
as  he  or  they  may  think  proper ;  surrogating  hereby  and  substi- 
tuting the  said  John  Reid,  and  his  aforesaid,  in  my  full  right  and 
place  of  the  whole  premises,  with  power  to  him  and  them  to  ex- 
ercise every  right  and  title  concerning  the  premises,  which  I 
could  have  done  before  granting  hereof:  Providing  always  and 
declaring,  that  the  said  John  Reid  and  his  foresaids,  shall  be 
bound  and  obliged,  as  by  acceptation  hereof,  he  binds  and  ob- 
liges himself  and  them,  to  make  payment  of  the  rent  or  tack- 
dety  stipulated  by  the  said  tack  and  supplementary  minute  or 
addition  thereto,  at  the  terms  therein  specified;  and  also  to  per- 
form, implement,  and  fulfil  the  whole  other  obligations  and  condi- 
tions incumbent  on  the  tenant  by  the  said  tack  and  supplementary 
minute  or  addition  thereto." 

The  landlord's  consent  to  the  assignation  was  ex- 
pressed on  the  back  of  the  deed  in  the  following  terms: 
**  1  consent  to  the  preceding  assignation,  and  bold  it  as 
duly  intimated  to  me."  (Signed)  <'  R.  Wardlaw 
Rams  AT."  Of  the  same  date  the  bank  took  an  instru- 
ment of  possession,  and  two  days  after  granted  a  sub- 
lease to  Wilson  at  the  yearly  rent  of  £1000.  It  ap- 
pears that  a  back-bond  was  also  executed  in  the  follow- 
ing month  (February),  by  which  the  bank  became 
bound  to  retrocess  Wilson  as  soon  as  the  debt  which 
he  had  incurred  to  them  was  paid.  In  October  1836, 
the  bank  through  their  agent,  and  with  the  landlord's 
consent,  granted  a  sublease  of  the  lands  connected  with 
the  spinning-mill,  to  be  used  as  a  bleachfield.  The 
half-year's  rent  falling  due  the  first  Whitsunday  after 
the  assignation,  was  paid  to  the  landlord  by  Wilson. 
Another  half-year's  rent  fell  due  at  Martinmas  1836. 
The  receipt  for  it  by  Mr  Dewar,  the  landlord's  factor, 
is  as  follows : 

'*  Received,  pro  R.  W.  Ramsay,  Esq.  of  Tillicoultry,  from 

John  Reid,  EMi.,Kirkaldy.  by  Mr  Geo.  Wilson,  £119 llf 

Sterling,  being  rent  of  Hsugh  Spinning  Mill,  from  Wbittunday 


1836  to  Martinmas  following,  interest  on  store-room,  &c,  in- 
cluded, which  are  hereby  discharged." 

On  the  27th  April  1837,  the  bank  applied  to  the 
Sheriff  for  sequestration  against  Wilson  for  the  yearns 
rent  from  Martinmas  1836  to  Martinmas  1837,  and 
obtained  warrant  of  sale  to  the  extent  of  £500,  for  the 
half-year's  rent  payable  at  Whitsunday.  On  this  oc- 
casion the  defenders'  agent  wrote  to  the  landlord's 
agent  as  follows : 

"  I  beg  tp  mention  to  you,  on  behalf  of  Mr  Reid,  the  Com- 
mercial Bank  agent  at  Kirkaldy,  that  he  has  found  it  necessary, 
as  the  principal  tenant  under  the  late  Mr  Wardlaw  Ramsay,  to 
sequestrate  the  effects  at  Haugh  Mill,  belonging  to  his  sob- 
tenant  Mr  George  Wilson,  for  the  rent  due  by  Mr  Wilson  to 
him,  as  agent  for  the  Commercial  Bank. 

**  The  Commercial  Bank  agent  will  be  ready  to  pay  you  tbo 
rent  due  to  Mr  Wardlaw  Ramsay  at  Whitsunday  first.'* 

On  the  8th  May  1837,  Wilson's  estates  were  seques- 
trated under  the  Bankrupt  Act.  The  rents  of  1837 
and  1838  were  paid  to  Mr  Ramsay  by  the  bank,  who 
took  receipts  as  for  rent  due  by  them.  One  receipt  b 
as  follows : 

"  Edinburgh,  22d  November  1838 Receiredfrom  the  Com- 
mercial Bank  of  Scotland,  £131  Sterling,  being  half  a-year's 
rent  due  by  said  bank  at  Martinmas  1838,  as  tenants  of  the 
Haugh  Spinning  Mill,  belonging  to  the  representatifes  of  the 
late  Robert  Wardlaw  Ramsay,  Esq.  of  Wbitebill, — which  half 
year's  rent  is  hereby  discharged  by  us  their  agents." 

There  are  indorsements  on  these  receipts  by  Mr 
Aytoun,  the  trustee  on  Wilson's  sequestrated  estate, 
bearing  that  he  had  paid  the  sums  contained  in  them 
to  the  bank.  In  February  1838,  Mr  Aytoun  brought 
an  action  of  reduction  and  declarator  against  the  bank, 
concluding  for  reduction  of  the  assignation  and  instru- 
ment of  possession  in  their  favour,  and  of  the  sublease 
to  Wilson,  and  to  have  it  found  and  declared  that  the 
assignation  had  not  conferred  upon  the  bank  any  right 
in  prejudice  and  to  the  exclusion  of  the  other  just  and 
lawful  creditors  of  Wilson.  After  an  interlocutor  had 
been  pronounced  remitting  the  cause  to  the  jury  roll 
with  a  view  to  the  preparation  of  issues,  a  minute  was 
given  into  process  of  the  following  tenor : 

**  Whigham,  for  the  pursuer,  stated,  that  the  parties  in  this 
cause  had  come  to  an  arrangement,  whereby  it  became  unneces- 
sary to  litigate  farther,  inasmuch  as  the  defenders  had  consented 
to  allow  decree  to  be  pronounced  against  them  in  terms  of  the 
libel,  and  he  therefore  craved  his  Lordship  to  recal  his  interlo- 
cutor remitting  the  cause  to  the  Jury  Court,  and  to  decern  in 
terms  of  the  libel,  but  finding  no  expenses  due  to  either  party. 
To  which  statement.  Shank  More,  for  the  defenders,  answered, 
that  the  pursuer,  with  the  approbation  of  Wilson's  creditors, 
having  agreed  to  pay  to  the  defenders,  the  Commercial  Bank, 
the  sum  of  £650,  out  of  the  first  and  readiest  of  the  funds,  and 
to  allow  the  said  bank  to  rank  along  with  the  other  creditors, 
for  every  debt  due  to  the  said  bank,  from  the  estate  of  the  said 
George  Wilson,  and  to  draw  the  dividend  effeiring  thereto, 
the  said  defenders  had  agreed  to  allow  decree  to  pass  in  terms 
of  the  libel,  (but  finding  no  expenses  due  to  either  party)  ;  and 
John  Reid,  late  agent  at  Kirkaldy  for  said  bank,  had  agreed, 
with  consent  of  said  bank,  to  retrocess  George  Wilson  in  the 
lease  mentioned  in  the  action  of  reduction,  in  the  same  manner 
as  if  the  said  assignation  sought  to  be  reduced  had  never  been 
granted  ;  therefore  he  consented  to  decree  being  pronounced  in 
Ihe  terms  above  mentioned." 

Decree  was  accordingly  pronounced  in  June  1839, 
and  in  July  following  a  retrocession  was  executed  in 
Wilson's  favour.  The  deed  of  retrocession,  after  nar- 
rating the  assignation,  instrument  of  possession,  sub- 
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lease,  back  bond,  and  stipulations  of  the  above  minute 
lodged  in  the  process  of  reduction,  proceeds  on  the 
part  of  John  Reid  the  agent,  with  the  consent  of  the 
bank,  and  also  of  Mr  Aytoun  the  trustee,  to  retrocess 
Wilson,  his  heirs  and  successors,  '*  to  their  own  right 
and  place  of  the  premises  before  recited,  tack  and  sup- 
plementary addition  thereto,  during  the  whole  years 
and  terms  thereof  yet  to  run."  The  first  half-year's 
rent  which  fell  due  at  Martinmas  after  this  retrocession, 
was  paid  by  the  bank,  as  in  the  two  previous  years,  on 
a  receipt  bearing  to  be  for  payment  of  "  rent  due  by 
them"  <<for  Haugh  Spinning  Mill;"  but  in  June  1840, 
when  a  similar  receipt  was  sent  for  payment  of  the 
Whitsunday's  rent  of  that  year,  the  bank  declined  pay* 
ment,  on  the  ground  that  they  "  had  now  no  concern 
with  the  mill."  Mr  Aytoun  also  intimated  that  be  was 
quite  ready  "  to  pay  the  half-year's  rent  due  at  Whit- 
sunday last  on  Mr  Wilson's  account,  whenever  a  dis- 
charge approved  by  him  shall  be  granted  for  the  Haugh 
Mill  rent  by  his  landlord ;"  and  Wilson  wrote  a  letter 
to  the  law-agent  of  the  bank,  stating,  inter  alia : 

"  If  you  think  proper,  I  will  consign  the  money  in  the  mean- 
time into  the  hands  of  Mr  Aytoun,  my  late  trustee,  or  hit 
brother  in  EJinhurgh,  until  Mesers  Steventon  and  Yule  and 
you  come  to  a  proper  understanding  on  the  subject.  The 
Court  having:  found  the  bank's  claim  invalid,  completely  nulli- 
fied the  assignation,  and  my  discharge  having  been  legally  pro- 
cured, as  well  as  being  retrocessed  into  the  property,  I  consider 
myself  fairly  the  landlord's  tenant,  as  if  no  assignation  or  bank- 
ruptcy had  Lver  taken  place." 

The  pursuer,  who  had  succeeded  to  his  father,  the 
granter  of  the  lease,  declined  to  acquiesce  in  this  view, 
and  brought  the  present  action,  concluding  that  the 
Commercial  Bank  ought  to  be  decerned  to  make  pay- 
ment of  1  he  rent  of  each  year,  "  during  the  currency 
of  the  said  tack,  for  all  the  years  thereof  yet  to  run 
from  and  after  the  said  term  of  Martinmas  1 840,  the 
terms  of  payment  thereof  being  always  first  come  and 
bygone;'  "and  to  implement,  pay,  and  perform  the 
whole  prestations  and  obligations  incumbent  on  the 
said  Commercial  Bank  as  tenants  and  assignees  fore- 
said, in  virtue  of  the  said  lease,  and  supplementary 
minute  or  addition  thereto,  and  assignation  thereof." 

In  support  of  this  action  the  pursuer  pleaded — 1. 
By  the  assignation  and  intimation  thereof  libelled,  the 
defenders  became  tenants  under  the  original  lease,  and 
are  therefore  bound  to  fulfil  all  the  obligations  imposed 
on  the  tenant  by  the  said  lease,  during  the  whole  period 
of  its  currency.  2.  Under  the  circumstances,  the  as- 
signation in  question  would  have  operated  as  an  effec- 
tual transference  of  the  lease  to  the  defenders,  even  in 
a  question  with  creditors.  At  all  events,  in  a  question 
with  the  present  parties,  the  liability  of  the  defenders, 
as  assignees,  cannot  be  affected  by  any  such  considera- 
tion, 3.  A  landlord  who  has  once  accepted  of  an  as- 
signee as  his  tenant  under  a  lease  excluding  assignees, 
except  such  as  be  should  approve  of,  is  not  bound  to 
consent  to  a  second  assignation,  even  although  the  pro- 
posed assignee  be  the  same  person  as  the  original  ten- 
ant, and  although  the  assignation  should  be  executed 
in  the  form  of  a  retrocession  in  his  favour.  4.  At  least 
the  landlord  is  not  so  bound,  without  reference  to  the 
cuxsnmstances  of  such  party  at  the  date  of  the  pro- 
posed retrocession,  or  where,  as  in  the  present  case, 
the  landlord  has  reasonable  grounds  for  his  refusal. 

Pleaded  by  the  defenders — 1.  All  right  which  the 


defenders  ever  had,  even  in  security,  to  the  subjects 
of  the  lease  held  by  George  Wilson,  having  been 
brought  to  a  close  by  the  decrees  of  reduction,  and  the 
connection  of  the  defenders  with  the  lease  having 
ceased,  there  is  no  legal  ground  upon  which  the  con- 
clusions of  the  action  against  them  for  payment  of  the 
rents,  during  the  whole  currency  of  the  lease,  can  be 
maintained.  2.  At  all  events,  no  change  having  taken 
place  in  the  actual  possession  of  the  subjects,  and  there 
having  been  no  absolute  or  effectual  transference  of 
the  lease  to  the  defenders,  so  as  to  operate  a  change 
in  the  tenancy,  the  defenders  are  not  bound  to  imple- 
ment the  obligations  of  the  lease,  but  are  in  this  respect 
as  free  of  responsibility  as  if  the  assignation  in  their 
favour  had  not  been  granted.  3.  Even  had  their  assig- 
nation to  the  lease  not  been  reduced,  and  supposing  it 
to  have  been  open  to  no  challenge,  still,  having  been  a 
right  merely  in  security,  and  for  repayment  of  their 
advances,  and  having  been  brought  to  a  dose  by  their 
settlement  with  the  creditors  of  Wilson,  no  obligation 
can  in  the  circumstances  be  inferred  against  the  defen- 
ders, binding  them  to  implement  the  prestations  of  the 
lease,  as  assignees  thereto,  and  as  tenants  of  the  sub- 
jects ;  the  more  especially  as,  by  the  express  terms  of 
the  lease,  Wilson  and  his  heirs  remained  bound  to  the 
landlord  for  the  whole  rents  and  other  prestations  un- 
der the  lease,  notwithstanding  an  assignation  thereof. 
4.  The  deed  of  retrocession,  executed  by  the  defenders 
in  favour  of  Wilson,  effectually  divested  them  of  all 
right  in  the  premises,  and  terminated  whatever  liabili- 
ties might  have  been  inferred  against  them  prior  to 
such  retrocession  $  and  all  prior  liabilities  having  been 
discharged,  no  claim  exists  on  the  part  of  the  pursuer 
for  any  of  the  prestations  or  obligations  of  the  lease, 
which  can  be  legally  enforced  against  the  defenders. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  23d  November  1841 The  Lord  Ordinary  having  beard 

counsel  on  the  closed  record,  and  thereafter  considered  the 
documents  produced,  and  whole  process,  Finds  that  the  pur- 
suer's father  let  the  spinning-mill  and  machinery  libelled  on  for 
twenty-seven  years  from  Martinmas  1832,  '  to  George  Wilson, 
and  his  heirs  and  successors,  but  expressly  excluding  assignees 
and  sub-tenants,  excepting  such  as  should  be  approved  of  by  the 
landlord  by  a  writing  under  his  hand :'  Finds  that  Wilson  having 
contracted  a  debt  of  X1990  to  the  Commercial  Bank,  he,  oii 
the  21st  January  1836,  assigned  the  said  lease  to  Mr  John  Reid, 
as  agent  for  the  bank  of  Kirkaldy  s  and  the  deceased  Mr  Ram- 
say, by  a  doquet  on  the  back  of  the  lease,  consented  thereto, 
and  held  the  assignation  as  intimated  to  him :  Finds  that  an  in- 
strument of  possession  was  taken  by  the  bank  upon  this  assig- 
nation ;  and  that,  vnico  contextu^  a  sub-lease  was  prepared  ta 
from  the  bank  to  Wilson,  tub-letiimg  the  whole  premises  to  him : 
Finds  that  George  Wilson  became  bankrupt,  and  that  his  estate 
was  sequestrated  on  8th  May  1837,  and  his  whole  estates,  real 
and  personal,  were  judicially  adjudged  and  assigned  to  Mr  James 
Aytoun  as  trustee  in  his  sequestration :  Finds  it  not  offered  to 
be  proved  in  this  action  that,  prior  to  the  sequestration,  the  bank 
had  obtained  any  sueh  actual  poeseesion  of  the  premises  let,  as 
would  have  been  available  to  them  against  the  claim  of  the  oner- 
ous creditors  and  judicial  trustee,  whose  title  and  possession  after 
the  sequestration  were  incontestable :  Finds  in  particular  that, 
prior  to  the  sequestration,  the  bank  drew  no  rent  from  Wilson 
as  sub-tenant,  and  that  the  principal  rents  due  to  the  heritable 
proprietor  continued  to  be  paid  to  the  landlord's  factor  by  Wil- 
son as  the  party  in  possession,  notwithstanding  the  assignation  : 
Finds,  that  soon  after  the  sequestration,  the  trustee  on  the  se- 
questrated estate  raised  a  process  of  reduction  of  the  said  assigna- 
tion, u  being  null,  void,  ^d  ineffectual,  from  no  possession  hav- 
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ing  followed  thereon :  Finds  that  during  the  dependence  of  thtt 
action,  the  bank  advanced  the  renta  to  the  proprietor  as  they 
fell  due,  which  was  necessary  to  save  the  lease  from  forfeiture : 
Finds  that  the  bank  were  ultimately  advised  to  enter  into  a 
compromise  of  the  action  of  reduction  on  receiving  payment  of 
£650,  and  a  right  to  rank  for  their  debt  on  the  estate  of  the 
bankrupt,  to  allow  decree  of  reduction  of  the  said  assignation  to 
pass;  and  that,  accordingly,  decree  of  reduction  was  pronounced 
at  the  instance  of  the  said  trustee  on  28th  June  1839 :  Finds  that 
thereafter  the  agent  for  the  bank,  at  desire  and  with  consent  of  the 
trustee  on  the  said  estate,  executed  a  retroceasion  of  the  lease 
in  favour  of  the  said  George  Wilson,  the  original  tenant,  who 
at  the  same  time  offered  a  composition  to  his  whole  creditors, 
and  was  discharged  of  all  his  debts  contracted  prior  to  the  se- 
questration :  Finds  that  Wilson  still  is  in  actual  possession  of 
the  mill  and  machinery  libelled  on,  and  that  he  has  offered  to 
pay  the  whole  rents  claimable  by  the  landlord,  and  consigned 
the  same  from  time  to  time  as  they  fell  due :  Finds,  under  these 
circumstances,  that  the  pursuer  has  no  claim  on  the  defenders 
as  assignees  under  their  ineffectual  and  rescinded  assignation, 
and  therefore  sustains  the  defences,  and  assoilzies  the  defenders 
from  this  action :  Finds  the  defenders  entitled  to  expenses,  as 
the  same  may  be  taxed  by  the  auditor,  and  decerns. 

"  NoU Under  the  circumstances  of  this  case,  as  articulately 

detailed  in  the  interlocutor,  it  is  thought  that  the  claim  of  the 
pursuer  is  not  maintainable  on  any  principle  of  law  or  practice 
applicable  to  the  case. 

**  1.  Although  the  general  rule  is  now  clearly  fixed,  that  ordi- 
nary assignees  of  leases  who  have  entered  into  ponenion  on  an 
assignation,  are  liable  in  all  the  obligations  for  past  and  future 
rents,  as  well  as  for  the  other  prestations  imposed  on  the  origi- 
nal tenants,  that  obligation  cannot  be  extended  to  the  rase  where 
the  assignation  has  been  reduced  at  the  instance  of  a  competent 
and  preferable  party,  and  declared  judicially  to  have  been  nuU 
amd  vifid  from  the  beginning.  It  would  indeed  be  a  result  most 
anomalous  and  unjust,  if  a  party,  after  being  deprived  of  all  the 
benefit  of  an  assignation,  could  nevertheless  be  subjected  in  its 
heaviest  burdens.  There  is  no  example  of  any  such  claim  being 
preferred,  still  less  of  its  being  sustained.  Accordingly,  although 
the  present  case  is  almost  identical  with  the  noted  one  of  Brock 
and  Cabbell,  so  long  the  subject  of  discussion  both  in  this  Court 
and  the  House  of  Lords,  and  although  the  assignation  in  that 
instance  was  finally  held  to  be  ineffectual,  it  does  not  appear 
that  Mr  Johnston  of  Alva  ever  attempted  to  claim  the  rent  from 
the  Glasgow  Bank,  after  the  reduction  of  their  assignation. 

**  Indeed,  it  is  apprehended  that  the  principles  of  the  strictest 
law,  as  well  as  of  essential  justice,  are  opposed  to  the  claim. 
The  liability  of  an  assignee  for  the  rent  and  prestations  of  a 
lease,  arise  from  his  having  right  to  all  the  future  benefit  of  the 
contract  under  a  complete  title  :  but  if  the  title  never  has  been 
completed  by  poueuion,  and  if  it  has  been  finally  reduced  by  a 
court  of  law,  there  are  no  termini  habiUa  for  sustaining  the  ob- 
ligation. When  there  is  no  poetession,  the  landlord  is  bound 
to  know,  and  has  the  same  means  as  the  rest  of  the  public  of 
seeing,  that  the  assignee's  right  is  incomplete. 

*'  In  the  present  instance,  the  pursuer  does  not  allege  that 
the  decree  reducing  the  bank's  right  was  collusive,  or  that 
the  defenders*  right  was,  in  point  of  (act,  completed  by  poM- 
ecMsiou  at  the  date  of  the  bankruptcy.  The  Lord  Ordinary 
specially  put  it  to  the  pursuer,  if  he  was  ready  to  under- 
take a  proof  to  show  that  the  bank  ever  had  actual  poue^ 
gum^  and  was  answered  in  the  negative.  He  urged,  however, 
that  it  was  the  fault  of  the  bank  themselves  that  they  did 
not  get  possession,  and  it  was  said  that  the  pursuer  should  not 
suffer  from  that  omission.  But,  with  deference,  the  landlord 
did  not  stipulate  that  the  assignees'  right  should  be  completed 
witbto  a  definite  time ;  all  that  was  asked  from  him,  was  his 
consent  to  the  assignation,  which  he  gave,  leaving  the  assignees 
power  to  complete  it  or  not  as  they  chose ;  but  if  the  assignees 
lost  the  henent  of  the  assignation,  and  never  obtained  posses- 
sion, DO  obligation  arose  in  the  landlord's  favour  from  that 
omiflsloD.  The  possession  continued  with  the  principal  tenant, 
the  party  &voured  and  selected  by  the  landlord ;  the  bank  never 
derived  the  great  benefit  which  a  complete  assignation  would 
have  given  them ;  and  they  justly  stated  at  the  debate,  that  if 
the  landlord  could  have  given  and  warranted  possesnon  to  thein, 


they  would  most  readily  have  undertaken  all  the  responsibilities 
under  the  lease.  But  surely  the  landlord  is  not  entitled  to 
found  any  claim  against  a  party  who  has  thus  sustained  a  great 
loss  from  the  non-completion  of  a  contemplated  right,  and  when 
the  possession  was  allowed  to  remain  with  the  principal  tenant 
to  whom  he  himself  granted  the  lease. 

*'  If  the  proprietor  had  a  claim  against  any  party  as  assignee, 
it  possibly  might  have  been  plausiblv  raised  against  the  trustee 
and  creditors  who  reduced  the  bank  s  assignation,  and  claimed 
possession  for  themselves ;  but  as  the  landlord  never  gave  any 
consent  to  their  right,  it  seems  very  questionable  whether  he 
would  have  succeeded  in  establishing  the  character  of  assignees 
on  the  creditors  at  large  in  the  present  case. 

"2.  There  is  another  ground  upon  which  it  is  supposed  that 
the  defenders  are  entitled  to  resist  the  claim  now  under  con- 
sideration. The  lease  here  is  in  peculiar  terms :  it  permits  as- 
signations with  consent  of  the  landlord,  but  under  this  special 
condition,  that  if  any  assignation  or  subset  should  be  granted 
'  of  the  premises  thereby  let,  or  of  the  said  lease  by  the  said 
George  Wilson  or  his  foresaids,  he  and  they  should  nevertheless 
continue  responsible  to  the  said  Robert  WardUtw  Ramsay  and 
his  foresaids  for  payment  of  the  rent  and  performance  of  the 
whole  stipulations  and  provisions  contained  in  the  said  tack.' 

'*  The  effect  of  this  stipulation  appears  to  be  to  retain  WiU 
son  as  principal  tenant,  bound  to  the  landlord  for  the  rent  con- 
junctly and  severally  with  every  assignee  during  the  whole 
course  of  the  lease.  The  original  tenant  is  thus  never  entirely 
divested  of  his  obligations  and  rights  under  this  contract ;  and 
it  must  be  competent  for  an  assignee  at  any  time  to  renounce 
bis  right,  and  grant  a  retrocession  to  the  tenant  so  held  bound. 
It  is  not  in  the  landlord's  mouth  to  object  that  this  is  an  assig- 
nation to  a  stranger  not  consented  to  by  him ;  his  consent  to 
the  principal  tenant  was  the  foundation  of  the  original  contract ; 
and  a  retrocession  to  that  tenant  falls  within  the  permissive 
words  of  the  lease,  as  given  to  a  party  *  approved  of  by  the  land- 
lord by  a  writing  under  bis  hand.' 

'*  It  was  objected  to  this  view  of  the  case,  that  Wilson's  eiiw 
cnmstances  were  now  altered  and  embarrassed^  and  that  the 
landlord  was  not  bound  to  receive  him  now;  but  while  the 
principal  tenant  continues  bound  for  the  rent,  it  is  apprehended 
that  the  landlord  cannot  refuse  to  give  him  possession,  and  to 
receive  him  as  tenant  if  he  chooses  to  enter.  The  allegationa 
as  to  his  bankruptcy  and  embarrassment  are  totally  irrelevant. 
As  there  was  no  clause  of  forfeiture  in  the  lease,  in  case  of 
bankruptcy  or  insolvency  of  the  tenant,  the  landlord  could  never 
have  put  an  end  to  the  lease,  or  compelled  the  tenant  to  quit 
possession  in  consequence  of  any  embarrassment  in  his  affairs, 
so  long  as  he  paid  the  rent.  As  little  could  he  object  on  that 
ground  to  the  principal  tenant  resuming  possession  if  he  had 
ever  quitted  it,  when  be  was  still  bound  for  the  rent  of  the 
subjects. 

**  This  plea,  it  is  supposed,  would  have  been  competent,  even 
if  the  bank  had  been  for  a  short  time  in  actual  possession  of 
these  premises ;  but  it  is  doubly  available  when  the  fact  ap- 
pears to  be  indisputable  that  the  bank  were  never  in  posses- 
sion." 

The  pursuer  reclaimed.     At  advising, 

Lord  President. — The  present  case  is  one  of  importance  in 
this  department  of  law,  but  it  cannot  be  at  all  assimilated  to 
the  cases  of  Yearoan  or  Brock  and  Cabbell.  The  circumstances 
are  these : — George  Wilson,  in  1834,  obtained  from  the  late 
Mr  Wardlaw  Bamsay  a  lease  of  the  mill  and  machinery,  and 
mill-lands  of  Haugh  Mill,  with  right  of  water  from  the  river 
Leven,  for  the  period  of  twenty-seven  years  from  1832,  the 
date  of  his  entiy ;  and  after  a  certain  addition  wras  made  to  his 
possession,  a  rent  of  about  £160  became  payable  during  the 
currency  of  the  lease.  The  lease  debarred  the  tenant  from 
assigning,  except  with  the  consent  of  the  landlord  by  a  writing 
under  his  hand  ;  and  it  also  provided,  that  in  the  event  of  such 
an  assignation,  Wilson  should  still  continue  bound  to  Mr  Ramsay 
for  the  stipulated  rent.  In  1836  an  assignation  of  this  lease 
was  granted,  setting  forth  its  full  terms,  and  also  narrating  on  its 
face  that  £1990  had  been  advanced  by  John  Reid,  the  agent 
for  the  Commercial  Bank  at  Kirkaldy,  and  accordingly  assigning 
over  to  him,  for  himself  and  the  said  bank,  as  cetsioner  and 
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assignee,  the  full  right  of  the  lease  during  its  corrency,  with  all 
the  stipulations  and  obligations  contained  in  it,  and  expressly 
providing,  that  the  assignee  should  be  bound  and  obliged,  *'  as 
by  acceptation  hereof  be  binds  and  obliges  himself  and  them  (the 
bank),  to  make  payment  of  the  rent  or  tack-duty  stipulated  by 
the  said  tack,  and  supplementary  minute  or  addition  thereto, 
at  the  terms  therein  specified ;  and  also  to  perform,  implement 
and  fulfil  the  whole  other  obligations  and  conditions  incumbent 
on  the  tenant  by  the  said  tack,  and  supplementary  minute  or 
addition  thereto."  And  the  instrument  bears  that  a  copy  of 
the  said  tack  and  minate  were  delivered  up  to  the  said  John 
Reid.  Seven  days  after  the  execution  of  this  deed  of  assigna- 
tion, which  bears  to  be  with  the  consent  of  Mr  Ramsay  (though 
it  was  not  subscribed  by  biro),  there  were  indorsed  on  the  deed 
by  Mr  Ramsay  these  words :  *'  Edinburgh.  10th  January  1836. 
I  consent  to  the  preceding  assignation,  and  hold  it  duly  in- 
timated to  me/'  It  appears  that  an  instrument  of  possession 
was  forthwith  made  out,  and  a  ceremony  of  removing  the  tacks- 
man from  the  mill,  and  subsequently  a  sub-lease  of  the  premises, 
was  executed  in  favour  of  Wilson,  stipulating  a  rent  of  £1000 
a-year,  over  and  above  the  rent  due  to  Mr  Ramsay.  Wilson 
continued  to  possess  and  carry  on  the  operations  in  the  tpinning- 
mill  for  some  time.  He  soon  after,  however,  became  embar- 
rassed, though  it  is  said  he  had  paid  a  half-year's  rent  to  the 
agents  of  the  landlord,  who  died  soon  after ;  and  Mr  Reid  there- 
after actually  applied  to  the  Sheriff  for  sequestration,  from  a 
doubt  of  his  solvency,  and  an  arrear  of  rent.  Ultimately  a  war- 
rant to  sell  to  the  extent  of  £500  was  granted  by  the  Sheriff, 
but,  owing  to  subsequent  events,  never  executed.  Shortly  after, 
Wilson  was  sequestrated  by  other  creditors  under  the  Bank* 
rupt  Act,  and  a  trustee  appointed.  Several  terms*  rents  which 
afterwards  became  due  to  Mr  •Ramsay  were  paid  to  his  agents 
by  the  Commercial  Bank,  as  expressed  in  the  various  receipts. 
In  these  circumstances,  the  truttiee  on  Wilson's  estate  raised  a 
reduction  of  the  assignation  in  favour  of  the  bank,  and  after  a 
variety  of  procedure  (the  rent  still  continuing  to  be  paid  in 
terms  of  the  above  receipts),  a  remit  was  made  to  try  the  case 
by  a  jury.  After  this  remit,  Mr  Reid  and  the  bank  (doubtful. 
It  is  said,  if  they  would  be  able  to  defend  their  right  against  the 
creditors)  entered  into  a  compromise,  agreeing  that,  in  conse- 
quence of  a  sum  of  £660  having  been  paid  down  to  the  bank 
by  the  trustee,  and  the  bank  being  allowed  to  rank  for  its  debt 
on  Wilson's  eetate,  decree  in  the  reduction  should  be  allowed 
to  pass.  Decree  was  pronounced  accordingly.  Wilson  was 
afterwards  discharged  on  a  composition.  Mr  Ramsay  did  not 
claim  as  a  creditor,  and  was  no  party  to  the  reduction  of  the 
assignation,  which  was  never  communicated  either  to  him  or 
his  agents.  After  this  Mr  Reid,  for  himself  and  the  bank,  exe- 
cuted a  formal  deed,  retrocessing  Wilson  in  the  full  right  of  the 
^  lease.  Mr  Ramsay,  the  son  of  the  granter  of  the  lease,  having 
again  demanded  the  rent  from  the  bank,  was  refused,  on  the 
ground  that  the  bank  had  no  longer  any  connection  with  the 
lease,  and  in  consequence,  the  present  action  has  been  raised, 
which  concludes  that  the  bank  shall  be  ordained  to  pay  certain 
rents  past  due,  and  those  of  future  years  as  they  fall  due,  and 
in  generul,  to  pay  and  perform  the  whole  prestations  and  obli- 
gations incumbent  on  them  as  tenants.  From  this  action  the 
Lord  Ordinary  has  assoilzied  the  defendeis;  and  the  question  is, 
whether  that  interlocutor  should  be  adhered  to.  First  of  all, 
it  admits  of  no  doubt  that  Mr  Reid,  as  acting  with  full  powers 
from  the  Commercial  Bank,  did  accept  the  assignation  granted 
by  Wilson,  and  to  which  Mr  Ramsay  gave  a  formal  consent, 
and  an  acknowledgment  of  intimation.  This  acceptance  is 
proved  by  the  instrument  of  possession,  the  execution  of  the 
sub-lease,  by  a  sequestration  of  the  sub-tenant  for  rent,  and  a 
warrant  of  sale,  as  well  as  by  the  subsequent  payments  of  rent 
t>y  the  bank.  But  if  the  acceptance  of  the  assignation  is  thus 
irrevocably  6xed  upon  the  defenders,  does  it  not  irresistibly  follow 
that  the  conditions  of  that  acceptance,  imposed  upon  them  by 
the  express  terms  of  the  instrument,  were  binding  on  them  also  ? 
These  were,  that  the  assignee  should  be  bound  and  obliged  to 
pay  the  rent,  and  perform  all  the  prestations  of  the  lease.  How 
can  it  be  asserted  that  such  a  deed,  which  could  not  have  been 
granted  with  effect  without  the  landlord's  consent,  did  not, 
nf^er  his  consent  was  obtained,  create  an  obligation  in  which  the 
landlord   was  interested,  or  that  what   was  done  amounted 


merely  to  an  arrangement  between  Wilson  and  the  bank,  with 
which  the  landlord  had  little  or  no  concern  ?  I  am  compelled 
to  draw  from  the  nature  of  this  transaction  a  very  different  con- 
clusion. The  assignation  bearing  on  its  face  the  fact  that  the 
bank  had  so  recently  after  the  date  of  the  lease  advanced  to 
Wilson  nearly  £2000  (of  which  fact  Mr  Ramsay  could  not  but 
be  aware,  though  he  could  see  nothing  in  the  assignation  indi- 
cating that  it  was  granted  merely  in  security,  and  there  is  no 
reason  for  holding  that  he  did  in  fact  know  of  it),  was  sufficient 
to  inform  the  landlord  that  Wilson  was  not  in  a  very  flourish- 
ing condition.  Having  it  in  his  power,  however,  to  prevent  his 
assigning  his  lease,  Mr  Ramsay  was  led  to  consider  whether 
it  would  be  beneficial  for  him  to  agree  to  the  arrangement  pro- 
posed ;  and  looking  to  the  security  of  the  Commercial  Bank, 
who  agreed  to  take  an  unqualified  assignation  binding  them- 
selves as  tenants,  In  addition  to  Wilson's  own  liability  which 
was  to  continue,  it  was  perfectly  natural  for  Mr  Ramsay  to  give 
his  consent,  on  the  understanding  that  he  had  the  bank  so  bound 
to  him  as  tenants  during  the  whole  duration  of  the  lease,  and 
that  they  could  not  again  get  free  of  their  obligation  without 
his  full  consent.  An  important  relation  was  thus  established 
between  Mr  Ramsay  and  the  defenders ;  and  from  the  manner 
in  which  the  transaction  was  completed,  and  there  being  a  direct 
personal  contract  between  them,  there  arises  a  complete  distinc- 
tion, in  so  far  as  the  interests  of  the  landlord  and  the  assignee 
are  concerned,  between  the  present  case  and  those  of  Teaman 
and  of  Brock  and  Cabbell,  referred  to.  These  related  solely  to 
questions  between  assignees  and  the  creditors  of  the  cedent, 
and  raised  no  such  questions  as  arise  here.  So  far  as  the  land- 
lord could  interfere,  there  was  nothing  done,  or  refrained  from 
being  done  by  him,  to  prevent  the  Commercial  Bank,  after 
receiving  the  assignation,  from  making  it  perfectly  effectual 
against  Wilson  and  all  his  creditors.  It  was  open  to  them  either 
to  grant  him  a  sub-lease  out  and  out,  or  to  remove  him  entirely 
from  the  subjects.  But  supposing  the  measures  that  were 
adopted  by  the  bank  to  have  been  abortive  for  that  purpose,  it 
was  their  own  fault,  and  not  ascribable  at  all  to  Mr  Ramsay. 
In  point  of  fact,  however,  a  sub-lease  was  granted,  and  this  was 
followed  by  the  important  step  of  the  bank  sequestrating  Wil- 
son as  the  sub-tenant  for  rent  doe.  This  was  a  serious  judicial 
step,  and  actually  led  to  a  warrant  to  sell  to  the  extent  of  £500. 
There  afterwards  followed  those  payments  of  the  rent  directly 
by  the  bank  to  Mr  Ramsay's  agent,  and  receipts  granted  to 
them  '*  as  tenants  at  the  Haugh  Mill."  Whatever  indorsements 
these  receipts  bear  as  to  the  money  having  been  handed  over  bj 
Wilson's  trustee,  they  cannot  do  away  the  terms  in  which  the 
rents  were  discharged  without  challenge.  And  what  can  be 
said  to  evade  the  effect  of  the  letter  of  the  27th  April  1837, 
from  Mr  Campbell,  the  agent  of  the  bank,  to  the  agents  of  the 
landlord  ?  I  hold  it  impossible  to  put  two  meanings  on  this  letter, 
as  to  the  clear  understanding  of  the  parties  at  its  date.  It  de- 
monstrates that  the  bank  did  then  clearly  hold  itself  as  princi- 
pal tenant,  and  that  Mr  Ramsay  stood  in  the  relation  of  land- 
lord, having  the  bank  bound  to  him.  Now,  at  this  time,  in 
consequence  of  the  situation  of  Wilson's  affairs,  which  soon 
after  became  so  disastrous  as  to  lead  to  his  sequestration,  the 
landlord  had  an  undoubted  right  to  hold  the  Commercial  Bank 
as  bound  to  implement  their  obligation  under  the  deed  to  which 
he  had  fully  consented ;  and  he  was,  moreover,  justly  entitled 
to  rely  on  nothing  being  done  subsequently  to  his  prejudice  hj 
the  bank,  and  certainly  on  bis  not  being  thrown  back  entirely 
on  Wilson  as  his  tenant  without  his  full  consent.  For  a  time 
thereafter,  the  rents  were  accordingly  paid  by  the  bank  to  the 
agents  of  the  landlord ;  and  afber  the  reduction  of  the  assigna- 
tion had  been  raised  by  the  trustee  for  Wilson's  creditors 
against  the  bank,  of  which  no  intimation  was  given  to  those 
acting  for  Mr  Ramsay,  and  preparation  made  by  a  remit  for 
jury  trial,  the  compromise  and  arrangement  entered  into,  and 
decree  of  reduction  granted  in  terms  of  it,  were  proceedings 
solely  conducted  by  the  Commercial  Bank.  To  complete 
the  whole  matter,  after  receiving  £650  as  the  price  of  the 
compromise,  the  deed  of  retrocession  was  granted  by  the  bank 
in  favour  of  Wilson,  who  had  got  rid  of  his  debts  by  composi- 
tion, and  was  discharged ;  and  thus  the  bank  imagined  it  bad 
got  rid  of  all  obligation  under  the  assignation.  I  cannot  hold 
that,  in  these  transactions,  sufficient  attention  had  been  paid  to 
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the  rigfatfl  of  the  landlord.  The  change  in  Wilson's  gtahu^  af^er 
bis  bankruptcy,  was  rery  manifest,  and  the  bank  had  no  legal 
power  to  throw  him  back  on  the  landlord  as  sole  tenant.  If 
the  bank  bad  really  supposed  it  could  get  free  of  its  obligation 
to  Mr  Ramsay  by  such  a  course  of  procedure,  he  ought  to 
have  been  made  a  party  to  the  reduction,  and  an  opportunity 
afforded  to  him  to  r«ssi»t  it,  when,  at  all  events,  he  could  have 
at  once  stated  he  would  consent  to  no  new  assignation,  either 
to  Wilson  or  any  one  else.  If  this  had  been  done,  how  could 
a  reduction  have  had  the  effect  of  liberating  the  bank  ?  Its 
assent  to  decree  of  reduction  was  purchased  for  a  price ;  and 
Mr  Ramsay  is  not  to  suffer  by  such  a  transaction,  followed  up 
as  it  was  by  the  bank's  being  allowed  to  rank  on  Wilson's  estate 
for  their  debt.  Those  proceedings,  behind  Mr  Ramsay's  back, 
cannot  affect  his  interests.  The  conclusion  of  the  action  ap- 
pears, therefore,  to  be  well  founded,  and  the  bank  still  con- 
tinues liable  with  Wilson  to  fulfil  the  conditions  of  the  lease. 
If  it  is  trae,  as  the  bank  states,  that  Wilson  is  now  quite  sol* 
vent,  sound  in  credit,  and  able  to  fulfil  the  obligations  of  the 
lease,  so  much  the  better  for  the  bank ;  but  after  the  comple- 
tion of  the  transaction,  the  bank  cannot  shake  itself  free  of  it 
by  such  proceedings  as  those  which  it  adopted. 

Lord  GiiiUa. — When  I  first  read  this  case,  I  entertained 
doubts  of  the  Lord  Ordinary's  interlocutor ;  and  since  then  this 
adverse  opinion  has  not  been  shaken,  but  confirmed.  If  any 
proposition  be  dear  in  law,  it  is  this,  that  rights  and  obliga- 
tions can  be  constituted  only  by  deeds  and  transactions  to 
which  the  person  claiming  or  incurring  them  is  a  party, — not 
by  those  with  which  he  has  no  concern.  No  doabt  there  ia 
Bttch  a  thing  as  tkjus  qiuttUum  tertii  which  may  be  acquired,  in 
particular  circumstances,  by  a  person  not  actually  a  party  to  an 
agreement.  But  I  can  conceive  no  ease  in  which  rights  can  be 
destroyed,  or  obligations  imposed,  without  the  concurrence  of 
the  party,  or  by  transactions  inter  alios.  They  may  be  by  de- 
lict, but  there  is  nothing  of  the  kind  here.  By  re$  inter  alioa 
aet€t  they  cannot.  Now,  how  stands  the  fact  ?  A  lease  was 
granted  by  Wardlaw  Ramsay  to  Wilson.  This  lease  contained. 
If/,  a  clause  excluding  assignees  and  sub-tenants,  without  the 
consent  of  the  landlord  by  a  wrriting  under  his  hand ;  2<f«  a 
cUoae  declaring  that  if  any  assignation  should  be  granted,  the 
original  tenant,  as  well  as  the  assignee,  should  be  liable  for  the 
rent.  Well,  an  assignation  is  granted  to  the  Commercnl 
Bank.  This,  of  course,  could  only  be  granted  in  terms  of  the 
lease.  What,  then,  are  the  terms  of  the  assignation  ?  It  states 
that  the  bank  had  advanced  a  sum  of  money  of  which  receipt 
is  acknowledged,  and  it  then  constitutes  the  bank  Wilson's 
ceasioners  and  assignees.  Then  there  is  the  clause  providing 
that  John  Reid,  the  agent  of  the  bank,  shall  be  bound  to  make 
payment  of  the  rent,  and  perform  all  the  obligations  of  the 
tenant  under  the  lease.  How  do  the  defenders  interpret  this 
clause?  As  having  no  mesning  at  all.  They  say  they  were 
liable  only  while  in  possession  of  the  farm.  The  clause  then 
means  nothing.  The  bank  would  be  liable  at  any  rate  if  they 
possessed  the  fiirm ;  but  this  clause  makes  them  liable  whether 
they  possessed  it  or  not ;  otherwise,  it  imposes  no  obligation, 
and  is  a  mere  nullity.  This  assignation  was  consented  to  by 
the  landlord.  It  was  not  consent  to  an  assignation  in  the  ab- 
atract,  but  to  this  particular  jMaignation,  by  which  the  bank 
were  bound  to  pay  the  rent.  How  was  Mr  Ramsay  to  be  de- 
prived of  his  interest  in  this  obligation  ?  Has  be  said,  or  done, 
or  acquiesced  in  any  thing  to  affect  it  ?  Certainly  not.  Every 
thing  done  was  re$  inter  aU»%,  He  was  no  party  to  any  of  the 
subsequent  transactions.  The  bank  not  only  accepted  the  as- 
signation, but  acted  as  assignees.  Can  any  thing  be  clearer 
than  this  ?  Can  they  shake  themselves  free  of  that  character  ? 
1  do  not  think  their  obligation  such  a  nullity.  Afterwards  they 
sequestrate  Wilson  for  rent.  This  was  a  most  illegal,  oppres- 
sive, and  unjust  proceeding,  if  they  were  not  assignees.  Then 
they  paid  rent  aa  tenants.  Lastly  chey  granted  a  retrocession. 
This  ia  the  clearest  proof  of  all.  How  could  they  grant  a  re- 
trocessioo  without  being  assignees  ?  It  is  said  the  assignation 
was  not  real,  but  fictitious.  'The  bank  cannot  plead  this  against 
the  landlord.  Then,  what  is  called  the  decree  of  reduction  was 
a  mere  compromise,  and  a  compromise  in  which  the  bank  avail- 
ed themselves  of  their  right,  by  receiving  a  price  for  the  aban- 
donment of  It,     It  is  said  the  landlord  had  ahown  a  deleetue 


pertomt  in  the  first  tenant's  favour,  and  may  therefore  be  com- 
pelled to  take  him  bnck.  But  people's  opinions  change.  If  a 
roan  divorce  his  wife,  can  he  be  compelled  to  take  her  back, 
on  the  plea  that,  by  marrying  her,  he  had  shown  a  delectus  per^ 
sontef 

Lord  Mackenzie. —  As  your  Lordship  has  already  sufficiently 
stated  the  circumstances  in  which  this  question  arises,  it  is  un- 
necessary that  I  should  repeat  them.  I  have  some  observations, 
however,  to  make  upon  one  or  two  points  which  have  been 
pleaded  before  us: — L  The  /as/ point  pleaded  by  the  defender's 
counsel  was  a  general  and  important  one  ;  and  if  he  had  been 
right  with  respect  to  it,  he  would  have  been  successful  in  the 
cause.  It  is  generally  that  the  holder  of  an  assignation,  with 
the  landlord's  consent,  to  a.  lease  not  assignable  without  that 
consent,  is  entitled  to  re-assign  the  lease  to  the  original  tenant 
without  the  landlord's  consent.  If  that  be  law,  there  can  he 
no  doubt  that  the  defenders  are  free,  mt  there  was  an  assigna- 
tion by  them  to  the  original  tenant.  But  I  do  not  conceive  that 
to  be  the  law.  It  is  not  supported  either  by  reason  or  by  au- 
thority. When  a  landlord  grants  a  lease  containing  the  con- 
dition that  no  assignation  shall  be  made  without  his  consent, 
and  an  assignation  ia  granted  with  his  consent,  the  lease  passes 
to  the  assignee  with  all  its  conditions.  But  one  of  these  is, 
that  there  shall  be  no  assignation  without  the  landlord's  consent. 
There  can,  therefore,  be  no  re-assignation,  which  is  just  an  as- 
signation, without  his  consent.  It  is  true  the  landlord  agreed 
to  take  this  man  as  original  tenant  But  that  does  not  infer, 
that  when  he  has  got  another  in  place  of  him,  he  shall  be 
willing  to  take  him  back  again.  And  that  reason  applies  a 
fortiori,  if  there  have  been  a  change  in  the  circumstances  of  the 
original  tenant,  as,  if  he  have  become  insolvent.  But  here,  before 
the  re-assignation,  the  tenant  had  become  bankrupt,  and  in  these 
circumstances,  it  would  be  plainly  unjust  to  hold  that  the  land- 
lord was  bound  to  take  back  the  bad  tenant,  whom  he  had  got 
quit  of,  and  lose  the  good  tenant  he  had  acquired.  Nor  ia 
there  any  authority  for  this  doctrine  of  the  defenders.  I  am 
not  aware  of  any  decision,  or  even  dictum,  which  sanctions  the 
rule,  that  a  landlord  may  be  compelled  to  take  back  the  original 
tenant,  or  any  of  the  previous  assignees,  when  there  had  been 
several  assignations ;  for  it  must  be  pushed  that  length.  It  is  said 
that  it  is  the  general  understanding  of  the  country.  My  under- 
standing is  just  the  other  way.  I  never  understood  that  if  s 
tenant  went  wrong,  and  with  the  landlord's  consent  got  a  good 
substitute  in  the  lease,  that  substitute  might  hold  it  as  long  as 
it  was  profitable,  but  as  soon  as  it  became  otherwise,  might  give 
it  back  to  the  original  tenant  and  be  free.  2.  It  is  said,  in  the 
second  place,  that  the  landlord  was  a  party  to  what  he  knew  to 
be  a  mere  assignation  in  security.  Here,  again,  the  plea  is  a 
good  one,  if  it  had  been  made  out.  If  it  had  appeared  in  evi- 
dence that  the  landlord  had  been  a  party  to  a  mere  assignation 
in  security,  be  must  have  been  bound  to  consent  to  the  re-assig- 
nation, on  payment  or  satisfaction  of  the  debt.  But  there  ia 
no  such  evidence;  there  is  evidence  to  the  contrary.  The 
writings  constituting  the  transaction  with  Mr  Ramsay  make  no 
allusion  to  the  assignation  being  one  in  security.  No  doubt 
there  was  a  back-bond,  which,  so  far  as  regards  the  original 
tenant  and  the  assignee,  showed  the  nature  of  the  transaction 
to  be  in  security.  But  with  that  the  landlord  had  nothing  to  do. 
In  relation  to  him  there  was  no  back-bond — no  letter  of  the 
nature  of  a  letter  of  regress.  It  is  said  that  the  very  names  of 
the  parties  were  as  good  as  a  letter  of  regress.  But  I  cannot 
adopt  that.  It  may  be  true  that  one  might  guess  that  the  bank 
did  not  enter  into  the  lease  by  way  of  mere  agricultural  adven- 
ture or  speculation.  But  what  reason  can  be  given  why  they 
might  not  take  the  lease  in  satisfaction  of  a  debt  which  they 
could  not  otherwise  receive,  with  the  view  of  a  profit  by  sub- 
setting  ?  Unless  such  a  profit  was  looked  to,  how  could  the 
lease  afford  any  security?  If  good  for  security  to  the  bank,  it 
was  good  for  satisfaction  of  what  was  due  to  them.  We  can- 
not hold,  in  contradiction  of  the  instruments,  that  the  landlord 
did  that  which  he,  being  dead,  cannot  admit,  and  his  representa- 
tive denies  he  did,  and  which  the  instruments  do  not  bear.  3. 
It  is  said,  in  the  third  place,  that  the  bank  are  not  liable  for  rent, 
because  the  assignation  in  their  fiivour  is  void  and  null.  Here, 
again,  if  the  fact  were  so,  there  would  be  a  great  deal  in  the 
argument.    If  the  assignation  had  turned  out  to  be  an  absolute 
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nullity,  on  the  ground  of  interdiction,  or  some  other  Buch  ground, 
I  doubt  whether  the  bank  would  have  been  liable  for  rent  with- 
out having  acquired  a  right  to  the  lease.  But  it  is  not  true 
that  the  assignation  was  a  nullity.  No  doubt  there  was  a  for- 
mal decree  reducing  it.  But  I  pay  no  attention  to  that.  The 
landlord  was  no  party  to  that  decree,  and  I  hold  that  it  must  be 
entirely  disregarded.  Want  of  possession  was  pleaded  as  the 
reason  of  reduction  of  the  assignation  ;  I  rather  think  there  was 
possession.  Lord  Gillies  has  spoken  to  that.  But  there  is 
this  distinct  ground  on  which  the  decree  of  reduction  could 
never  stand.  The  creditors  had  no  title  to  pursue  the  action 
without  the  landlord's  consent,  which  he  was  ready  to  refuse. 
They  could  not  have  taken  the  lease  to  themselves  without  his 
consent,  and  therefore  the  bank  had  only  to  get  his  declaration 
that  he  would  not  consent,  in  order  to  show  that  the  creditors 
bad  no  right  to  maintain  the  action.  But  it  is  plain  that  this 
was  properly  no  decree — ^it  was  a  mere  transaction.  A  large 
sum  was  paid  to  the  bank  to  obtain  its  consent,  and  pro  forma. 
In  short,  ic  was  nothing  more  than  a  bargain  for  a  re-assignation. 
In  my  apprehension  the  bank  are  still  the  tenants.  It  is  said 
they  cannot  get  possession.  I  think  they  are  in  possession. 
The  former  tenant  was,  and  is  their  sub-tenant.  Even  if  they 
were  not  in  possession,  they  could  not  be  hindered  from  taking 
it.  The  creditors  are  barred  from  claiming  the  lease  itself,  by 
the  clause  requiring  the  landlord's  consent  to  an  assignation. 
This  consent  being  refused,  they  cannot  exclude  the  bank. 
The  original  tenant  has  assigned  to  the  bank,  and  is  bound  to 
give  them  possession,  if  they  have  it  not  already.  The  land- 
lord is  bound,  and  most  willing  to  put  them  in  possession,  if 
they  are  not  in  possession  already.  I  think,  therefore,  the  bank 
are  unsuccessful  on  all  points.  They  are  the  tenants,  except 
for  their  own  unavailing  attempt  to  assign  the  lease,  and  there- 
fore are  liable  for  the  rents  to  the  landlord. 
Lord  Fullerton  concurred. 

The  Court  recalled  the  interlocutor^  and  decerned 
in  terms  of  the  libel. 

Pursuer's  Authorities Brock  v.  Cabbell,  29th  November 

1822,  5th  March  1830 ;  House  of  Lords,  13th  May  1828,  3 
Wilson  and  Shaw,  and  23d  September  1831,  6  Wilson  and 
Shaw.  Case  of  Grant,  Hume's  Decisions,  p.  813.  Bell's 
Piinciples,  §  1212.     Skene  o.  Greenhill,  20th  May  1825. 

Defenders*  Authorities Bankton,  Vol.  II.  p.  97.    Woodfall 

on  Law  of  Landlord  and  Tenant.     Brock  v.  Cabbell. 

Lord  Ordinary,  Cuningbamn Act,  Anderson,  Miller ;  John 

Yule,  W.S.,  AgMtt. — Alt.  More,  Cowan;  John  Archibald 
Campbell.  C.S.,  Agent B.  Cfcr*.— [H.B.J 

9th  February  1841. 

House  of  Lo&ds. — (W.H.D.) 

No.  80. — Anthony  Dixon,  Joseph  Dixon,  and 
Others, ybur  oftfie  nearest  of  kin  of  the  late  Jacob 
Dixotif  senior,  MercJiant  in  Dumbartony  Appellants^ 
9.  Mas  Brown  or  Dixon,  Relict,  and  Joseph 
Dixon  and  Others,  Children  of  the  late  Jacob 
Dixon,  junior,  and  Daniel  Brown,  tu  Curator  and 
JFactor  to  the  said  Children,  Respondents. 

Testament — Parent  and  Child — Provision  to  Children — Legacy 
— Lapsing — Conditio  si  sine  liberis — Trust —  Where  a  father, 
in  a  family  truat-setllement,  left  special  legacies  to  hi»  younger 
children  and  their  heirs,  and  the  residue  of  hi»  means  and 
estate  to  his  eldest  son,  but  without  mentioning  his  heirs ; 
although  it  was  provided  in  his  favour  that  his  share  of  the 
succession  should  amount  to  a  sum  greater  than  the  largest 
provision  of  any  of  the  younger  children  ;  the  eldest  son  having 
predeceased  his  father  some  hours,  leaving  children  —  Held 
(iifHrraing  the  judgment  of  the  Court  of  Session),  that  his 
share  of  his  fathers  succession  did  not  lapse,  but  went  to  his 
children,  notwithstanding  the  distinction  made  in  the  terms  of 
the  settlement  between  him  and  the  younger  children  of  the 
testator,  and  that  his  children  were  alive  at  its  date, 

Jacob  Dixon,  senior,  succeeded  in  1822,  as  sole  sar- 
viving  partner,  to  the  whole  property,  works,  and  trade 


of  the  Dumbarton  Glass- Work  Company,  and  there- 
upon formed  a  new  copartnery  with  a  stock  of  £98,400, 
divided  into  forty-one  shares,  of  which  he  retained  to 
himself  twenty-one  shares,  giving  ten  shares  to  bis 
nephew  John  Dixon,  junior,  of  Leven  Grove  (who  paid 
up  £24,000,  the  price  of  his  stock,  besides  allowing  a 
sum  to  lie  in  the  hands  of  the  company),  and  the  re- 
maining ten  shares  to  his  eldest  son  Jacob  Dixon, 
junior,  who  advanced  no  capital — his  proportion  being 
put  to  his  debit  in  the  company  books.  In  November 
1824,  Jacob  Dixon,  senior,  executed  a  family  trust- 
settlement,  in  which .  he  provided  for  his  children  in 
the  following  manner : 

'*  In  the  second  place,  my  said  trustees  shall  pay  the  several  pro* 
visions  following,  vis. : — To  Anthony  Dixon,  my  second  lawful 
son  in  life,  and  the  heirs  of  his  body,  the  sura  of  £2800,  which, 
with  £1200  which  I  have  already  paid  and  advanced  for  my 
said  son,  for  outfitting  and  putting  him  in  business,  oiakes  up 
the  sum  of  £4000  Sterling,  which  I  intend  to  be  the  amount  of 
his  provision  as  one  of  my  children,  payable  the  said  sum  of 
£2800  to  the  said  Anthony  Dixon  and  his  foresaids,  as  folio vrs,' 
kc  :  '  To  Joseph  Dixon,  my  third  lawful  son  now  in  life,  and  to 
the  heirs  of  bis  body,  the  sum  of  £1600,  which,  with  the  sum 
of  £2500  already  advanced  to  him,  or  paid  by  me  on  his  ac- 
count, makes  up  the  sum  of  £4000  Sterling,  which  I  intend  to 
be  the  amount  of  his  provision  as  one  of  my  children,  pajrable 
the  said  sum  of  £1500  to  the  said  Joseph  Dixon  and  his  fore- 
saids, as  follows,'  fcc  '  To  Elizabeth  Dixon,  my  eldest  lawful 
daughter,  spouse  of  the  Reverend  William  Jaffray,  minister  of 
the  gospel  at  Dumbarton,  and  to  the  heirs  of  her  body,  the  sum 
of  £1500,  which,  with  the  turn  of  £1500  which  I  have  already 
paid  and  advanced  to  my  said  daugliter  and  her  husband,  makes 
up  the  sum  of  £3000  Sterling,  which  I  intend  to  be  the  amount 
of  her  provision  as  one  of  my  children,  payable  the  said  sum  of 
£1500  to  the  said  Elizabeth  Dixon  or  Jaffray  and  her  foresaids, 
as  follows,*  fcc  '  To  Louisa  Dixon,  my  second  lawful  daughter, 
the  sum  of  £3000  Sterling,  and  to  Catherine  Ann  Sophia 
Dixon,  my  youngest  lawful  daughter,  the  like  aum  of  £3000 
Sterling,  payable  the  said  sums  to  my  said  daughters  at  the 
expiry  of  one  year  after  their  respective  majorities  or  marriages, 
whichever  of  these  events  shall  first  happen  after  my  decease, 
or  in  the  event  of  my  surviving  these  periods,  or  either  of  them, 
then  to  be  payable  as  follows,*  &c.  '  In  the  third  place,  I  ap- 
point my  said  trustees  to  make  payment  of  the  provisions,  an- 
nuities, and  others,  and  sustain  delivery  made  by  roe  of  the 
effects  specified,  and  contained  in  a  separate  or  sipplenentarj 
trust-deed  executed  by  me  in  favour  of  the  said  trustees,  of 
even  date  with  these  presents,  to  the  persons  thereinafter  men- 
tioned. Lastly,  I  appoint  my  said  trustees  to  convey,  deliver, 
and  make  over  to  Jacob  Dixon,  my  eldest  son,  the  residue  of 
my  said  means  and  estate,  after  satisfying  the  provisions  and 
others  above  mentioned,  and  that  so  soon  after  my  death  aa  my 
said  trustees  may  have  recovered  and  laid  aside  sums  sufficient 
for  satisfying  the  provisions,  annuities  and  others  provided  by 
this  deed,  and  the  relative  supplementary  deed  before  mentioned ; 
care  being  always  taken  that  my  said  eldest  lawful  son  shall 
not  receive  less  out  of  my  means  and  estate  than  the  sum  of  £6009 
Sterling,  or  the  value  thereof." 

Jacob  Dixon,  junior,  died  on  the  26th  of  September 
1831,  predeceasing  his  father,  who  died  the  day  follow- 
ing, and  leaving  several  children,  who  were  alive  at 
the  date  of  the  foresaid  settlement.  The  other  chil- 
dren of  the  testator  survived  their  father.  Mr  Dixon, 
senior,  left  some  heritable  property,  bat  it  was  bur- 
dened with  debts  and  provisions  to  a  greater  amount 
than  its  value.  His  moveable  property  was  very  con- 
siderable. The  pursuers,  as  the  nearest  of  kin  of  Mr 
Jacob  Dixon,  senior,  now  brought  the  present  action  of 
declarator  against  the  widow  and  children  of  Jacob 
Dixon,  junior,  narrating  the  assumption  of  Mr  Dixon, 
junior,  as  a  partner  of  the  Dumbarton  Glass  Company, 
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without  contribution  of  funds,  whereby  he  had  been 
made  independent  by  his  father, — ^that  he  had  formed 
an  illicit  connexion  with,  and  subsequently  recognised 
a  person  of  low  rank  as  his  wife,  by  whom  he  had  a 
family,  and  the  consequent  displeasure  of  Mr  Dixon, 
senior,  who  never  intended  to  benefit  that  family ;  and 
concluding — That  Jacob  Dixon,  junior,  having  pre- 
deceased his  father,  the  testator,  the  legacy  in  his  fa- 
vour had  lapsed  and  became  void,  and  did  not  transmit 
or  accrue  to  his  children  or  representatives,  nor  was 
there  ground  for  implying  in  their  favour  any  condi- 
tional institution :  That  Jacob  Dixon,  senior,  having, 
by  the  lapse  of  this  legacy,  died  intestate,  as  to  the 
residue  of  his  estate,  that  residue,  which,  both  in  respect 
of  the  testator's  directions  to  realise  by  sale  the  whole 
of  his  funds,  and  because  the  heritable  property  he  left 
was  exhausted  by  heritable  debt,  consisted  entirely  of 
moveable  succession,  belonged  to  the  pursuers  and 
others,  the  next  of  kin  of  Jacob  Dixon,  senior,  and 
must  be  accounted  for  to  them  by  his  trustees :  That 
the  pursuers,  though  taking  their  specific  provisions 
under  the  said  deed,  were  not  barred  from  maintaining 
that  the  said  legacy  had  lapsed,  or  from  claiming  their 
share  of  tiieir  father's  intestate  succession. 

The  defenders  answered — That  the  testator  was  on 
good  terms  with  his  eldest  son's  family  at  the  date  of 
the  settlement,  and  pleaded^  that  the  provisions  made 
in  the  trust-deed  and  settlement  of  Mr  Jacob  Dixon, 
senior,  in  favour  of  his  eldest  son,  Mr  Jacob  Dixon, 
junior,  did  not  lapse  by  his  predeceasing  his  father, 
but  implied  a  conditional  institution  in  favour  of  his 
children ;  and,  consequently,  that  the  defenders  were 
entitled  to  claim  the  said  provisions :  That  the  pursuers 
were,  by  the  trust-deed,  expressly  debarred  from  mak- 
ing any  other  claim  against  the  estate  and  effects  of  Mr 
Jacob  Dickson,  senior,  except  for  the  special  provisions 
bequeathed  to  them. 

'*  24/A  February  1836. — The  Lord  Ordinary  having  resumed 
consideration  of  tbe  debate,  with  the  closed  record  and  whole 
process.  In  respect  that  the  question  relates  to  the  constraction 
and  effect  of  a  general  family  settlement  by  a  father  upon  his 
children,  by  which  it  ia  roanifeBt  that  be  intended  his  whole 
raccession  tu  be  regulated,  and  to  leave  no  part  of  his  property 
to  the  diatribution  of  the  law :  And  farther,  in  respect,  that 
by  tbe  said  settlement,  the  eldest  son  is  evidently  the  per^ 
ftona  predilecta,  and  that  his  share  is  not,  like  that  of  the  other 
children,  a  definite  sum  or  portion,  in  full  satisfaction  of  all 
legal  claims,  but  tbe  whole  residue  of  tbe  estate,  after  paying 
the  portions  of  the  other  children,  and  even  guaranteed,  at  the 
expense  of  those  portions,  to  the  extent  of  a  mifdmvm^  greatly 
exceeding  tbe  maxifnum  of  what  is  thus  provided  to  each  of  the 
other  children :  Finds  that  the  provision  so  made  in  favour  of 
Jacob  Dtxon,  tbe  younger,  the  testator's  said  eldest  son,  did 
not  lapee  or  fall  to  the  heirs  ah  intestato  of  the  father,  by  the 
said  eldest  son  having  predeceased  his  said  father  by  a  few 
hours ;  bat  that  the  principle  of  the  implied  condition  ti  sine 
UheriM  deeeueritt  carries  the  whole  right  and  benefit  of  the  said 
provision  to  the  defenders  in  this  action,  the  surviving  children 
of  the  said  Jacob  Dizun,  the  younger,  as  conditional  institutes 
in  the  same ;  and  therefore  sustains  tbe  defences,  assoilzies  the 
said  defenders  from  the  whole  conclusions  of  the  action,  and 
decerns :  Finds  them  entitled  to  expenses ;  allows  an  account 
thereof  to  be  given  in,  and  remits  tbe  same  when  lodged,  to  the 
auditor  for  his  taxation  and  report. 

'*  Nota. — Holding  the  conditio  si  sine  liheris  to  depend  on  the 
presumpta  voluntas  of  the  testator,  there  probably  have  been 
few  cases,  where,  on  the  whole  matter,  there  were  so  strong 
reasons  for  «pp!ying  it  as  the  present.  Tbe  only  circumstances 
which  could  give  a  colour  to  tbe  claim  of  the  pursuers,  are,  Itt, 


That  the  father  was  aware,  when  he  made  bis  settleoreiit,  that 
bis  eldest  son  had  children ;  and,  ^d.  That  in  providing  for  such 
of  his  other  children  as  had  issue,  he  has  expressly  culled  the 
heirs  of  their  bodies  as  conditional  institutes,  but  left  his  pro- 
vision to  the  eldest  son  individually,  and  without  any  •luch  ad- 
dition. In  an  ordinary  case,  these  circumstances  might  be  of 
moment,  and  it  is  with  a  view  to  obviate  their  effect  that  the 
Lord  Ordinary  has  brought  into  notice  the  other  circumstances 
which  are  stated  in  the  body  of  his  judgment;  and  taking  them 
altogether  as  elements  in  the  complex  question  as  to  tbe  real 
or  presumed  will  of  the  testator,  he  thinks  it  cannot  be  teason* 
ably  doubted  how  that  question  should  be  decided. 

"  Tbe  existence  of  children  at  the  date  of  the  settleirent  is 
not  of  much  weight  per  se,  and  has  often  been  disregarded  in 
cases  of  this  kind.  The  variance  of  style  in  the  provisioi  s  for 
the  other  married  children,  and  for  the  eldest  son,  is  no  doubt 
much  more  material,  and  in  some  cases  has  been  held  conclusive 
as  to  the  presumed  intention  of  the  testator;  and  even  in  the 
present  case,  it  would  present  great  difficulties,  if  the  eldest  son 
bad  stood  in  the  settlement  in  the  same  line  or  rank  vrith  the 
other  children  ;  that  is,  as  a  proper  or  special  legatee  for  a  de- 
finite sum  of  money.  But  though  this  is  their  condition,  Ais  is 
fundamentally  different.  He  is  not  nlegatee  in  the  proper  sense 
at  all,  but  the  general  heir  or  successor  to  the  father's  whole 
estate,  burdened  only  with  the  special  legades  to  his  brothers 
and  sisters,  or  the  heirs  of  their  bodies,  and  insured  even  against 
those  encroaching  on  his  inheritance  beyond  a  certain  amount. 
It  might  be  very  natural,  therefore,  for  the  father  to  express  liis 
intention  of  continuing  those  special  burdens  on  his  geneial 
succession,  in  favour  of  the  issue  of  his  other  children,  while  he 
considered  no  such  intimation  necessary  as  to  the  more  compre- 
hensive and  final  destination  of  that  succession  to  his  eldest  sor. 

"  It  is  impossible  to  read  tbe  settlement  with  its  codicils, 
without  seeing  that  it  Was  the  testator's  enixa  voluntas,  not  to 
die  intestate  with  regard  to  any  part  of  this  property ;  and  when 
the  concluding  words  of  the  deed  are  attended  to,  along  with 
the  necessary  effect  of  sustaining  the  claims  of  the  pursuers,  it 
is  apprehended  that,  if  effect  is  to  be  given  to  that  will  and  in- 
tention, those  claims  must  be  rejected.  Tbe  deed  not  only 
leaves  the  whole  residue  to  the  eldest  son,  but  expressly  pro- 
vides, that  the  portions  allotted  to  the  children  shall  be  in  full 
of  all  legitime  executry,  and  all  that  they  could  ask  or  claim 
through  his  (the  father's)  death,  or  that  of  their  mother;  and 
farther  declares,  that  if  any  of  them  shall  in  any  way  quarrel  or 
object  to  the  settlement,  they  shall  forfeit  all  right  under  it. 
Now,  though  this  clause  may  appear,  in  words,  to  apply  to  the 
eldest  son  as  well  as  the  other  children,  it  is  manifest  that,  in 
substance  and  effect,  it  can  apply  to  them  only ;  since  the  eldest 
son  is  made  successor  in  universum  jus  of  the  father,  and  could 
never  therefore  be  paid  off  or  satisfied  of  his  legal  rights  by  tbe 
tender  of  any  specific  sum.  The  meaning  of  the  clause  in  short 
is,  plainly  to  exclude  and  extinguish  any  claim  on  the  part  of 
the  other  children  or  next  of  kin,  as  heirs-at-law  (in  molnlibusj 
of  the  father.  But  it  is  impossible  to  give  it  this  effect  as 
against  the  eldest  son,  who,  by  the  very  terms  of  this  deed,  is 
made  heir-at'-law  and  universal  successor  to  the  father,  under 
the  burden  only  of  their  provisions,  which  are  thus  limited  and 
conditioned  for  his  sole  and  exclusive  benefit.  But  the  pur- 
suers of  this  action  are  those  other  children,  and  the  claim  now 
insisted  in  by  them  is,  that,  as  heirs-at'law,  they  shall  take  beyond 
what  they  are  limited  to  by  the  terms  of  the  deed,  and  make  an 
intestate  succession,  by  denying  that  there  is  any  ground  for  pre> 
suming  that  this  was  in  any  way  contrary  to  the  wish  and  inten* 
tion  of  the  testator. 

"  From  what  hasnowbeen  said,  it  will  be  easily  seen  that,  in  the 
view  the  Lord  Ordinary  takes  of  the  matter,  the  cases  in  which 
the  conditio  si  sine  liheris  merely  prevents  a  partial  intestacy 
(where  the  deceased  has  settled  his  whole  property  by  deed), 
and  excludes  only  the  heirs-at'law,  to  whom  nothing  is  there 
provided,  in  that  character,  are  far  more  favourable  cases  for  its 
application,  than  where  its  effect  is  to  disappoint  and  exclude 
nominatim  substitutes,  who  are  preferred  to  such  heirB«at-law, 
and  expressly  pointed  out  in  the  deed  as  next  in  the  testator's 
favour  to  the  parents  of  the  children,  who  are,  notwithstanding, 
allowed  to  exclude  them ;  and  the  grounds  of  this  opinion  are 
thought  to  be  too  obvious  to  need  explanation.     It  was  not 
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without  loiiie  Burprise,  therefore,  that  the  Lord  Ordinary  found 
the  pursuers  maintaimng  at  the  debate,  that  the  case  which 
here  occurs  was  the  least  favourable  for  the  application  of  the 
condition  in  question ;  and  that  it  was  even  inadmissible,  except 
where  introduced  to  disappoint  an  express  substitution. 

"  The  argument  seemed  to  be  very  much  rested  on  the  cir- 
cumstance of  the  principle  of  extending  a  provision  for  a  parent 
to  his  children,  though  not  mentioned,  being  generally  described 
as  a  condition  ;  which,  it  was  said,  implied  that  there  must  be 
aome  ulterior  destination  to  be  effected  by  such  condition ;  and 
that  this  was  not  the  case,  where,  on  the  failure  of  the  legatee 
named,  the  provision  merely  fell  back  into  the  general  estate  of 
the  testator.  In  all  this,  however,  it  seems  to  the  Lord  Ordi- 
nary that  the  true  reason  and  principle  of  the  law  is  overlooked 
for  a  mere  verbal  subtilty.  It  is  impossible  to  reflect  for  a 
moment  on  that  principle,  without  seeing  that  the  only  question 
in  all  such  cases,  is,  whether  there  is  sufficient  ground  for  hold- 
ing that  the  testator  truly  wished  and  intended  that  a  provision 
made  to  an  individual  should,  on  his  predecease,  go  to  his  sur« 
▼iving  children,  though  not  named  in  the  bequesr,  rather  than 
to  that  person  (whoever  he  might  be),  to  whom  it  must  have 
gone  if  there  had  been  no  such  children  ?  There  must  always  be 
some  one  to  whom,  in  that  case,  it  would  have  gone;  and 
whether  that  person  was  a  nominatim  substitute,  or  the  next  of 
kin  of  the  testator,  is  plainly  a  matter  of  indifference,  except  as 
affording  more  or  less  ground  for  concluding  as  to  the  testator's 
probable  intention ;  and  in  that  view,  it  seems  impossible  to 
doubt  that  the  interest  of  a  roirijui/ijii  substitute,  who  is  named 
to  the  prejudice  of  the  next  of  kin,  must  have  been  more  ten- 
derly regarded  by  the  testator,  than  his  next  of  kin,  who  is  ex- 
cluded. If  the  children,  therefore,  are  allowed  ro  cut  out  the 
nominatim  substitute,  it  would  be  strange  if  they  should  fail  as 
against  the  next  of  kin.  Whether  they  are  properly  described 
as  succeeding  in  either  case,  by  virtue  of  an  implied  condition 
on  the  succession  of  those  who  muAt  take,  if  they  do  not ; — or, 
whether  this  is  less  of  the  nature  of  a  condition,  where  the  per- 
son so  taking  claims  only  on  the  httreditas  jacens  of  the  testator, 
— are  matters  which  do  not  seem  at  all  to  touch  the  plain  prin- 
ciple upon  which  they  do  succeed,  and  resolve  rather  into  criti- 
cism on  the  language  used  in  law  books  in  relation  to  this  rule 
of  law,  than  arguments  as  to  the  grounds  of  its  application.  If 
the  heirs-at-law  had  been  actually  called,  by  a  form  of  words 
importing  a  substitution,  is  it  possible  to  suppose  that  this  would 
have  given  the  children  of  the  predeceasing  eldest  son  a  better 
right  to  exclude  them,  than  if  they  had  been  passed  by  alto- 
gether, and  never  once  named  (in  that  character)  in  the  set- 
tlement ?  and  yet  this  is  the  argument  of  the  pursuers.  If  the 
testator  had  said, '  and  failing  my  said  eldest  son,  I  direct  the  pro- 
vision hereby  made  for  him  to  be  divided  equally  among  my 
next  of  kin,'  the  pursuers  adroit  that  they  would  have  been  ex- 
eluded  by  his  surviving  children.  But  they  contend  that  the 
children  can  have  no  claim  in  this  case,  because  the  next  of  kin 
are  not  called  at  all  in  the  settlement ;  and  that  their  taking 
any  thing  in  that  character  is  indeed  anxiously  precluded.  To 
the  Lord  Ordinary  it  seems  impossible  to  give  any  weight  to 
such  an  argument,  of  which  he  can  find  no  trace  in  any  former 
ease  on  the  subject.  On  the  contrary,  it  appears  that  effect 
was  given  to  the  principle,  as  against  beirs-at  law,  in  one  branch 
at  least  of  the  case  of  Wallace,  28th  January  1807  (Mor.  App. 
voce  Clause,  No.  6),  and  in  the  very  recent  case  of  Wilkie  against 
Jackson,  which  was  decided  last  week  by  the  First  Division, 
adhering  to  an  interlocutor  of  Lord  Corehouse  of  30lh  June 
1835.  That  last  case  indeed  preftented  both  the  grounds  of 
difficulty  on  which  the  pursuers  rely  in  the  present ;  the  chil- 
dren who  prevailed  having  been  in  existence  at  the  date  of  the 
settlement,  and  the  provisions  to  the  o/Aer  children,  in  the  same 
deed,  being  taken  expressly  to  their  heirs,  while  those  to  their 
mother  were  only  given  to  her  individually.** 

The  pursuers  reclaimed,  maintaining  that  Mr  Dixon, 
leDior,  never  intended  to  favour  the  oflfspring  of  his 
eldest  son,  and  that  the  conditio  #t  sine  liberis  only 
applied  where  there  was  an  ulterior  substitution. 

At  advising  on  the  10th  June  1836,  the  following 
interlocutor  was  pronounced ; 


"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted 
to  review,  in  so  far  as  it  finds  that  the  provision  made  in  favour 
of  Jacob  Dixon,  the  younger,  the  testator's  eldest  son,  did  not 
lapse  or  fall  to  the  heirs  ab  intestato  of  the  father,  by  the  said 
eldest  son  predeceasing  his  father,  and  assoilzies  the  defendera 
from  the  whole  conclusions  of  the  action,  and  finds  them  en- 
titled to  expenses :  Find  additional  expenset  due,  allow  an  ac- 
count to  be  given  in,  and  remit  the  same,  when  lodged,  to  the 
auditor  to  tax  and  report,  and  decern." 

The  pursuers  appealed, /7/!8a<ffii^ — (1.)  That  accord- 
ing to  the  doctrines  of  the  Roman  law,  as  explained  by 
the  best  commentators,  the  presumption  of  piet€u  pa^ 
temay  on  which  this  case  was  decided  in  the  Court  be- 
low, is  plainly  inadmissible  in  the  circumstances,  inas- 
much as  contrary  presumptions  combine  to  exclude  its 
application:  Justinian,  L.6,  Cod.de Inst. et  Subst.  Voet. 
ad  Lib.  Dig.  36,  t  1,  §  17,  18,  19-  Mantica,  Lib.  X.  t. 
8,  §  9»  16,  22.  Grassus  Recept.  Senten.  Lib.de  Fidei- 
com.  Quaestio,  25.  (2.)  The  respondents'  plea,  under  the 
existing  circumstances,  derives  no  support  from  any  of 
the  institutional  writers,  and  is  plainly  inconsistent 
with  the  dicta  of  Erskine  and  Bankton.  See  Bankt« 
Vol.  L  p.  227.  £rsk.  B.  IIL  t.  8,  §  46.  (3.)  it  is  at 
variance  with  the  principles  of  many  of  the  decisions 
of  the  Scottish  Courts,  and  no  one  decision  can  be 
.quoted  as  plainly  and  unequivocally  supporting  it.  It 
is  particularly  opposed  to  the  case  of  Yule  r.  Yule, 
20th  December  1758,  Mor.  p.  6400.  Watt  v.  Jervie, 
30th  July  1760,  Mor.  p.  6401.  Oliphant  v.  Oiiphant, 
1 9th  June  1793*  It  is  not  supported  by  the  case  of 
Neilson  v.  Baillie,  4th  June  1 822,  which  was  not  pro- 
perly a  case  of  presumed  intention,  but  rather  of  ex- 
press intention  imperfectly  worded ;  and  the  principle 
for  which  the  appellants  contend  was  clearly  recognised 
in  the  cases  of  Lord  Lauderdale,  1 9th  May  1 830.  Greig 
V,  Malcolm,  5th  March  1835,  and  Leitch  v.  Leitcb, 
affirmed  17th  February  1829.  In  the  case  of  Wilkie 
V.  Jackson,  1 1  th  February  1 836,  founded  on  by  the 
Lord  Ordinary,  the  material  plea  as  to  the  supposed 
lapsing  of  the  provisions  was  given  up,  and  not  pressed 
to  a  decision  in  the  Inner- House,  and  it  cannot,  there- 
fore, be  a  precedent.  The  ratio  assigned  by  the  Lord 
Ordinary,  of  the  eldest  son  having  been  evidently  the 
persona  predilecta^  can  have  no  application  to  the  cir- 
cumstances of  his  children,  whose  birth  and  acquired 
status  of  legitimation  had  been  matter  of  offence  to  the 
testator. 

The  respondents  pleaded  an  affirmance,  and  founded 
(1.)  on  the  general  doctrine  of  the  Roman  law,  si  sine 
liberisy  as  admittedly  embodied  into  the  Scottish  law, 
and  recognised  in  numerous  decisions,  both  of  an  early 
and  recent  date :  Magistrates  of  Montrose  r.  Robert- 
son, 21st  November  1738,  Mor.  p.  6398.  Walker,  7tli 
December  1744,  Elchies,  voce  "  Implied  Will,"  No.  5. 
Wood,  26th  June  1789»  Mor.  p.  13,043.  Binning, 
21st  January  1767,  Mor.  p.  13,047.  Baillie  v.  Neilson, 
4th  June  1822.  Cuthbertson,  1st  March  1781,  Mor. 
p.  6279.  Wallace,  28th  January  1807,  Mor.  App., 
voce  "  Clause,"  No.  5.  Christie,  5th  July  1822,  F.  C, 
p.  667.  Booth,  8th  February  1831.  Colquhoun  tv 
Campbell,  5th  June  1829.  Wilkie,  11th  February 
1836.  (2.)  On  the  true  construction  of  Mr  Jacob 
Dixon's  settlement,  and  its  plain  meaning,  by  which 
the  appellants  were  barred  from  making  any  demand 
against  his  estate,  except  for  the  special  provisions 
given  to  them  by  the  deed. 
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Lord  Chancellor, — My  Lords,  in  this  case,  when  your  Lord- 
ships beard  the  argument  ex  parte,  I  entertained  some  doubt 
as  to  the  interlocutor  which  is  the  subject-matter  of  appeaL 
Upon  looking,  however,  into  the  cases  that  were  referred  to, 
and  the  principle  on  which  the  cases  depend,  I  am  perfectly 
satisfied  that  the  interlocutor  is  right.*  My  Lords,  the  rule, 
that  where  there  is  a  gift  to  a  child,  and  a  gift  over  upon  the 
death  of  that  child,  the  gift  over  does  not  take  effect  if  the 
child  has  issue, — is  esrablished  beyond  all  question,  and  is  not 
matter  of  dispute.  There  seems  below  to  have  been  some  con- 
test a.)  to  whether  that  principle  applied  to  the  case  where  the 
gift  was  of  the  surplus,  and  there  was  no  gift  over.  Now  it 
appears  to  me,  as  it  was  stated  by  the  Lord  Ordinary  below, 
that  that  is  a  much  stronger  case  in  favour  of  the  principle. 
Where  (here  is  a  gift  over,  the  gift  over  does  not  take  effect 
because  of  the  presumption  of  law,  that  the  intention  of  the 
settler  was  that  the  issue  of  the  child  should  take ;  and  it  would 
therefore  be  very  strange,  if,  when  there  was  a  mere  gift,  and 
no  gift  over,  the  same  presumption  did  not  arise,  and  the  issue 
of  the  child  stood  in  the  place  of  the  parent.  So  far,  there- 
fore, as  that  general  principle  regulates  this  case,  very  little 
difficulty  or  doubt  has  been  raised  at  your  Lordships'  bar.  But 
it  is  said,  that  in  this  case  there  are  two  peculiarities  which 
make  it  an  exception  to  that  rule :  The  one  is,  that  the  father, 
the  settler,  was  aware  of  the  existence  of  the  issue  of  the  child  : 
The  other  i«,  that  in  the  same  instrument  provision  is  made  for 
the  issue  of  bis  other  children.  Now,  with  regard  to  the  first, 
I  do  not  find  that  that  ever  has  been  considered,  per  se,  as  con- 
stituting an  exception  to  the  rule.  No  doubt  it  is  a  circum- 
stance by  which,  aided  by  other  circumstances,  the  presumption 
of  law  may  be  rebutted,  but,  per  se,  it  does  not  constitute  an 
exception  to  the  rule;  and  it  would  be  very  strange  if  it  were 
so  decided.  In  the  first  place,  it  would  be  strange  that  the 
father  of  the  child  should  not  know  the  state  of  his  own  family — 
that  may  happen  from  the  birth  of  a  posthumous  child,  or  from 
other  drcurostances  which  rarely  can  occur, — but  as  soon  as  the 
principle  is  established,  viz.,  that  there  is  a  presumption  of  law  in 
fiivour  of  the  issue  of  a  child,  it  naturally  follows  that  the  necessity 
of  introducing  the  words  is  to  a  certain  degree  taken  away ; 
and  it  would  be  very  strange  indeed,  when  the  law,  under  these 
circumstances,  gives  the  provision  to  the  issue  of  the  child,  if 
the  father  were  presumed  not  to  have  intended  that  which  the 
principle  of  the  law  presumes  for  him.  That  circumstance, 
however,  per  se,  has  never,  as  far  as  I  can  find  in  the  authori- 
ties which  were  referred  to,  been  considered  as  constituting  an 
exception  to  the  rule.  Then  the  other  exception  undoubtedly 
is  entitled  to  a  little  more  consideration,  which  is,  that  in  pro- 
viding for  bis  married  daughter,  he  provides  for  the  children  of 
that  married  daughter.  My  Lords,  the  Lord  Ordinary  makes 
observations  upon  that  part  of  the  case  which  are  entitled  to 
weight  and  consideration.  He  takes  notice  of  the  different 
position  in  which  the  daughter  and  the  eldest  son  (the  interests 
of  whose  children  are  now  in  question)  were  placed.  With  regard 
to  the  daughter,  there  is  a  certain  sum  of  money  given  to  her, 
and  provision  is  made  for  her  and  her  children  after  her,  in  the 
event  of  her  death.  With  regard  to  the  son,  he  makes  him  ge- 
neral heir  of  his  real  and  personal  estate, — a  difference  of  dispo- 
sition which  may  well  explain  why  the  testator  has  varied  the 
terms  of  provision  for  the  one  and  the  other.  But,  my  Lords, 
independently  of  that,  I  have  not  found  any  cases  in  which  a 
▼ariation  in  the  provision  for  children  has  per  se  been  considered 
to  rebut  the  presumption  of  law;  but,  on  the  contrary,  there  are 
several  cases  in  which  it  has  existed,  and  in  which,  at  the  same 
time,  the  presumption  has  been  considered  as  arising — coupled 
with  other  circumstances  it  is  true ;  and  other  circumstances 
there  are  in  this  case.  Now  the  two  cases  to  which  I  more  par- 
ticularly refer,  are  the  case  of  Roughead  v.  Rainnie,  in  Morrison, 
6403,  and  the  other  case  which  is  particularly  referred  to  by 
the  Lord  Ordinary.  In  both  those  cases  there  were  express  pro- 
visions for  the  issue  of  the  children,  and  yet  the  Court  considered 
that  that  presumption  of  law  was  raised.  My  Lords — finding, 
therefore,  that  the  principle  is  established,  that  it  is  clearly  not 
in  dispute,  hut  acknowledged  to  be  part  of  the  law  of  Scotland, 
and  this  case  not  falling  within  the  exceptions  to  that  rule, — I 
have  come  to  the  clear  conclusion,  that  the  interlocutor  ap- 
pealed from  is  correct  i  and  under  the  circumstances,  the  inter- 
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locutor  having  been  pronounced  with  the  unanimous  opinion  of 
the  Judges  of  the  Court  below,  I  would  propose  to  your  Lord- 
ships that  it  should  be  affirmed,  with  costs. 

Lord  Brougham My   Lords,    I   entirely   agree   with   my 

noble  and  learned  friend,  that  the  judgment  below  is  right,  and 
ought  to  be  affirmed  ;  and  I  shall  state  to  your  Lordships  the 
grounds  upon  which  I  have,  with  him,  arrived  at  this  conclusion. 
It  is  unnecessary  to  examine  the  origin  of  the  rule,  that  the 
condition  of  failure  of  issue  is  implied  where  provisions  are  made 
for  children,  and  the  subject-matter  of  these  provisions  is  given 
over,  whether  to  other  children  or  to  strangers,  and  that  such 
provisions  generally  do  not  lapse  by  predecease  of  the  legatee^ 
leaving  issue;  or  to  inquire  how  far  the  civil  law  adopted  the 
same  rule,  which  must  be  admitted  to  have  been  exceedingly 
consistent  with  its  general  principle,  that  children  could  only 
be  disinherited  expressly,  and  in  a  certain  manner  and  mode. 
It  is  very  possible  that  the  Scotch  law  may  have  carried  the 
principle  somewhat  further  than  the  Roman.  It  appears,  in- 
deed, that  the  late  decisions  have  extended  it  beyond  the  doc- 
trine in  former  times  recognised  aslaw;  and  there  seems  a  doubt, 
whether,  at  the  time  when  Mr  Erskine  wrote,  it  prevailed  to 
its  full  extent.  The  current  of  these  decisions  seems  to  leave 
no  reasonable  doubt  that  such  is  the  rule ;  that  it  has  been  ex- 
tended even  to  collateral,  though  near  relations  of  the  settler  or 
testator,  and  that  it  must  prevail  upon  the  ground  of  a  presumed 
■  intention  not  expressed,  unless  something  appears  sufficient 
to  rebut  the  presumption.  The  question  here  is,  whether 
any  such  thing  exists  in  the  present  case.  The  two  cir- 
cumstances to  which  my  noble  and  learned  friend  has  re- 
ferred, and  which  are  relied  upon,  are  the  existence  of  Jacob 
Dixon's  children  with  the  knowledge  of  his  father  when  be 
made  his  settlement,  and* the  different  manner  rn  which  the 
provision  is  made  for  Jacob,  and  for  the  other  sons  and  the 
married  daughter.  It  does  not  appear  that  the  sons  are  mar- 
ried, but  the  eldest  daughter  is  married.  It  is  clear  that  the 
existence  of  children  wilt  not  take  the  case  out  of  the  rule  ;  for 
if  this  had  been  sufficient,  several  of  the  cases  could  not  have 
been  decided  as  they  have  been, — among  others,  the  case  of 
Neilson  v.  Baillie,  in  which  the  eldest  daughter  had  two  chil- 
dren at  the  time  of  executing  the  trust-deed.  The  words 
*'  and  foresaids"  have  been  relied  upon  as  the  ground  of  this 
decision ;  and  it  certainly  does  appear  that  those  words  were 
in  the  deed,  and  were  taken  notice  of  by  one  of  the  learned 
Judges  who  decided  that  case.  But,  on  examining  the  judg- 
ment, it  appears  that  only  one  of  the  five  learned  Judges  makes 
any  reference  to  these  words;  and  even  he  does  not  ground 
his  opinion  upon  them,  but  relies,  as  the  others  do,  upon  the 
general  rule  of  si  sine  liberie,  which  would  not  have  been  at  all 
necessary  had  words  of  inheritance  been  in  the  limitation  suffi- 
cient of  themselves  to  prevent  a  lapse.  Indeed,  the  words  in 
question  f*'aa«f/oresa></s'*J  do  not  appear  to  affect  the  whole 
gift,  which  is  of  the  general  residue,  real  and  personal,  while 
these  words  are  introduced  in  excepting  a  part  of  the  estate 
from  the  operation  of  the  gift  during  the  life  of  the  wife.  In 
other  instances,  it  has  been  said,  the  existence  of  a  child  for  a 
length  of  time  after  the  settlement,  without  any  alteration  being 
made  in  it,  repelled  the  presumption.  But  in  the  leading  case 
of  the  Magistrates  of  Montrose  v.  Robertson,  this  circumstance 
bad  no  effect :  nor  does  it  appear  that  this  circumstance  de- 
termined the  case  of  Yule  v.  Yule,  which  was  only  a  partial 
settlement  affecting  one-fourth  of  the  ftither's  property.  The 
mention  of  the  heirs  of  the  body  in  the  provision  for  the  other 
sons  and  the  married  daughter,  appears  to  be  a  stronger  cir- 
cumstance than  the  existence  of  Jacob's  children,  and  the  ex- 
istence of  Jacob's  children  known  to  the  settler,  otherwise  it 
could  not  have  any  effi;ct.  But  it  does  rtot  appear  sufficient  in 
this  case  to  countervail  the  presumption  which  would  exclude 
a  lapse.  It  is  needless  to  inquire  what  would  have  been  the 
effect  of  such  a  diversity,  had  the  question  arisen  upon  a  provi- 
sion to  the  eldest  son  of  the  same  kind  with  the  provisions  to 
the  other  sons,  and  difi^ring  only  by  the  omission  of  words  of 
inheritance ;  because  this  is  not  that  case.  We  are  here  upon 
a  gift  of  the  entire  residue  of  the  whole  estate,  real  and  per- 
sonal, as  my  noble  and  learned  friend  has  justly  observed,  and 
as  the  Lord  Ordinary  observed,  after  special  provision  carried 
out  of  it  for  the  younger  children ;  and  that  residuary  gift  fur* 
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ther  distinguished  from  the  other  gifts  by  a  direction,  that  it 
shall,  at  all  events,  and  at  the  cost,  if  need  be,  of  the  other 
provisions,  be  made  up  to  a  certain  sum  at  the  least,  which 
sum,  as  the  learned  Lord  Ordinary  has  remarked,  is  greater 
than  the  largest  amount  given  to  any  of  the  other  children. 
This  is  not  a  case  in  which  the  different  frame  of  the  other  li- 
mitations can  exclude  the  application  of  the  rule  by  rebutting 
the  presumed  intention  of  the  settler.-^nor  does  it  appear  that 
such  a  difference,  though  certainly  a  very  strong  circumstance, 
can  be  held,  generally  and  absolutely,  as  sufficient  to  exclude 
the  application  of  the  rule,  even  where  the  provisions  to  which 
the  diversity  applies  are  exactly  of  the  same  nature.  The  ar- 
gument which  has  been  maintained,  both  in  the  cases  and  at 
the  bar,  that  the  rule  rests,  in  many  of  the  decisions,  upon  the 
force  of  the  words  '*  children  or  issue,"  can  never  be  extended 
to  the  rule  generally;  but  it  seems  very  seldom,  if  ever,  to 
have  been  the  ground  of  decision.  Indeed,  it  cannot  be  the 
ground  of  any  decision  which  turns  upon  the  provision  being  to 
children  ;  for  the  rule  does  not  extend  to  legacies  from 
strangers :  it  is  always  rested  upon  the  pietaa  patwna,  and  pro- 
ceeds upon  the  presumption  that  the  parent  would  not  disap* 
point  the  issue  of  his  children,  if  those  children  happened  to 
predecease  himself.  But  the  cases  are  numerous  which  leave 
no  doubt  on  this  point,  and  particularly  the  ease  of  the  Magis- 
trates of  Montrose  v.  Robertson,  where  the  bond  was  made 
payable  to  the  four  sons  by  name.  Nay,  in  Wood  v,  Aicheson, 
26th  June  1789,  we  6nd  the  counsel — who  argued  against  the 
application  of  the  rule  to  the  case  of  unborn  issue — admitting 
that  the  law  might  be  different  as  to  the  descendants  of  those 
to  whom  the  gift  was  made  nominaiimt  and  whom  he  seems  to 
have  thought  clearly  within  the  application  of  the  rule.  The 
Court  held,  that  in  *'  all  such  provisibns,  both  of  the  one  class 
and  the  other,  the  issue  of  children  predeceasing  were  entitled 
to  the  parents*  share.  Nor  is  it  immaterial  to  observe  that 
the  counsel,  whose  admission  is  referred  to,  was  Mr  Wright, 
and  the  Judge,  whose  view  of  the  subject  was  adopted  by  the 
Court,  was  Lord  Braxfield — two  of  the  most  eminent  lawyers 
of  their  day.  The  case  just  now  referred  to  (of  the  Magistrates 
of  Montrose  v.  Robertson)  is  exceedingly  strong  upon  the  ge- 
neral principle,  and  appears  to  have  been  held  as  deciding  the 
question  for  a  long  time  past.  We  find  it  referred  to  in  all  the 
decisions.  Nor  is  the  decision  the  less  strong  for  having  been 
given  in  a  question  between  the  party  claiming  the  benefit  of 
provision,  and  the  obligors  in  a  bond  granted  by  them  to  the 
father,  which  obliKors  bad  paid  the  money,  as  was  alleged,  and 
was  held  by  the  Court  in  their  own  wrong.  It  is  the  stronger 
on  this  account ;  and,  indeed,  it  does  not  distinctly  appear  that 
the  money  in  question  was  the  sole  provision  made  for  the  par- 
ties. It  amounted  only  to  about  £10  among  four  children,  all 
named.  My  noble  and  learned  friend  having  referred  to  the 
case  of  Roughead,  it  is  unnecessary  to  observe  upon  the  other 
oases  which  have  been  cited  in  support  of  this  judgment,  ex- 
cepting that  of  Wilkie  v.  Jackson,  which  is  very  material,  even 
if  we  were  to  admit  that  there  is  weight  in  the  observations 
made  for  the  appellant  touching  its  peculiarities,  and  that  these 
distinguish  il  in  some  respects  from  the  present  case.  For,  in  the 
first  place,  it  affords  an  additional  confirmation  of  the  doctrine 
already  stated,  that  the  implied  condition  si  sine  liberis  is  not  at 
all  confined  to  limitations  to  children  or  issue, — Margaret  and 
Janet  being  expressly  named,  and  the  claim  being  made  by  the 
grandson  of  Margaret,  as  representing  her  eldest  son,  against 
James  the  grandson  of  the  settler,  as  representing  his  uncles,  sons 
of  the  settler :  So  that  the  claimant  did  not  come  in  under  any 
limitation  to  children  or  issue  ;  and,  secondly^  all  the  provisions 
made  to  Margaret,  the  settler's  eldest  daughter,  were  held  to 
descend  upon  her  son,  and,  through  him,  upon  her  grandson,  as 
well  those  which  had  been  made  to  her  without  any  mention 
of  heirs  and  assigns,  as  those  which  had  been  made  to  her  with 
mention  of  heirs  and  assigns.  This,  therefore,  meets  the  prin- 
cipal objection  to  the  application  of  the  rule  in  the  present 
case.  Nor  is  it  any  answer  to  urge,  that  the  general  clause 
making  the  provisions  for  the  younger  children  burdens  upon 
the  land,  has  the  words  **  and  their  aforesaid  ;'*  because,  ad- 
mitting this  to  mean  '*  their  heirs  aforesaid,*'  it  would  only 
affect  those  preceding  limitations  in  which  heirs  had  been  men- 
tioned, were  it  not  for  the  implied  condition  st  nine  liberis,  and 


would  of  itself  only  make  those  preceding  provisions  which 
were  limited  by  such  words,  burdens  on  the  land,  and  not  the 
other  provisions ;  and  yet  J.  Wilkie  recovered  for  the  whole, 
as  well  for  those  that  had  not  the  words  of  inheritance  as  for 
those  that  had.  The  ground  of  the  decision  is,  that  by  force  of 
the  implied  condition  at  sine  liberis,  the  provisions  to  Margaret 
did  not  lapse  by  her  predecease ;  and  this,  be  it  observed,  is  tbo 
decision  of  the  same  very  learned  Judge  (Lord  Corehouse) 
who  has  been  cited  as  holding  in  another  case  (Greig  v.  Mal- 
eolm),  that  the  difference  of  omitting  the  mention  of  heirs  in 
one  limitation  and  inserting  it  in  another,  is,  as  it  were,  con- 
clusive proof  of  a  different  intention,  and  excludes  the  applicn^ 
tion  of  the  rule.  The  case  of  Greig  o.  Malcolm,  when  exa- 
mined, does  not  at  all  bear  out  this  inference  as  to  the  scope  of 
Lord  Corehouse's  observation ;  but  were  that  left  in  any  doubt, 
his  Lordship's  decision  in  Wilkie  v,  Jackson  would  remove  it. 
I  therefore  agree  entirely  with  my  noble  and  learned  friend, 
that  the  decision  of  the  Court  below  has  proceeded  upon  right 
grounds ;  and  for  the  reasons  which  I  have  stated,  and  which 
have  been  stated  by  my  noble  and  learned  friend,  I  agreis  witb 
him  that  the  decision  ought  to  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

Second   Division.  —  Lord    Jeffrey,    Ordinary.  —  Archibald 

Grabame,  Appellants*  Solicitor ^Richardson  and  Counell,  ii«- 

spondents*  Solicitors. — |  W.H.D.] 


16^  March  1841. 

House  op  Lords. — (W.H.D.) 

No.  81. — Georgb  Cairns,  SoUcttor'tU-Law,  Edin- 
burgh.  Appellant,  v.  Robert  Anstruther,  Esq,  of 
Tlnrdpart,  Respondetit. 

Mandate — Expenses — Process — Foreign — A  foreigner  brought 
an  action  in  this  Court,  and  sisted  a  mandatory ;  and  while 
the  record  was  in  the  course  of  preparation,  the  mandatory 
lodged  in  process  a  minute  of  withdrawal  as  mandatory,  which 
was  not  objected  to,  and  a  new  mandatory  was  ordered  to  be 
sisted,  but  it  afterwards  appeared  that  at  the  date  of  iodaing 
this  minute,  the  mandant  had  died,  or  was  believed  to  have 
died  abroad ;  his  representatives  failing  to  appear  and  sist 
themselues  as  parties — Held  (affirming  the  judgment  of  the 
Court  of  Session)  that  the  mandatory,  though  not  entitled  to 
carry  on  the  action  for  the  purpose  of  showing  that  no  expenses 
would  in  the  issue  have  been  found  due  to  the  defender,  was 
nevertheless  liable  to  the  defender  in  the  expenses  incurred  by 
him  in  the  process  during  the  subsistence  of  the  mandate,  2. 
That  the  mandatory  was  not  entitled  to  be  reponed  against  the 
judgment  of  the  Court  of  Session  finding  him  liable  in  these 
expenses,  on  the  allegation  that  it  had  since  been  discovered 
that  the  mandant  was  still  alive. 

In  October  1833,  John  Rogers  of  Well  Street,  Lon- 
don, raised  an  action  against  Major  Anstruther  for 
payment  of  a  £500  bill,  on  which  his  name  appeared 
as  an  indorser.  To  that  action  Cairns  was  sisted  as 
mandatory  on  behalf  of  Rogers.  Anstruther  pleaded 
a  variety  of  defences ;  inter  alia,  that  the  bill  had  not 
been  duly  negotiated,  and  that  he  had  indorsed  it  with- 
out value ;  and,  after  a  condescendence  and  answers 
had  been  lodged,  a  protracted  examination,  on  commts* 
sion,  of  havers  ensued,  and  among  others,  Rogers  him- 
self was  examined.  The  diligence  was  reported  ;  but 
before  the  record  was  closed  or  parties  heard,  and 
while  no  decerniture,  interim  or  otherwise,  had  been 
pronounced.  Cairns  intimated  his  intention  to  withdraw 
as  mandatory.  He  accordingly  lodged  a  minute  in 
November  1836,  to  that  effect  in  process,  which  was 
duly  seen,  and  not  objected  to,  and  intimation  was 
made  to  Rogers,  at  his  address,  by  post,  of  the  fact.; 
and  thereafter  the  Lord  Ordinary  appointed  Rogers  to 
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sist  a  mandatory.  No  mandatory,  however,  having 
been  sisted,  the  defender  enrolled  the  cause  and  asked 
decree  of  absolvitor,  and  likewise  a  decree  against 
Cairns  for  the  whole  expenses  incarred  by  the  defender 
in  the  process. 

It  appeared,  or  was  at  all  events  confidently  believed, 
that,  at  the  date  of  Caims's  lodging  the  minute  with- 
drawing from  process  as  mandatory,  Rogers  had  died 
in  America,  which  accounted  for  the  failure  to  obtem- 
per  the  Lord  Ordinary's  interlocutor.  Cairns  denied 
that  he  knew  at  that  time  of  the  mandant's  death. 

The  Lord  Ordinary  reported  the  point  as  to  the 
mandatory's  liability  for  the  expenses,  to  the  Court, 
when,  on  consultation,  it  was  suggested  that  the  case 
should  be  superseded  for  some  time,  in  order  to  allow 
the  representatives  of  Rogers  to  sist  themselves ;  but 
they  failed  to  appear.  The  Lord  Ordinary  again  re- 
ported the  case,  when  the  parties  were  ordered  to  give 
in  minutes  of  debate,  for  the  argument  maintained  in 
which  see  ante,  Vol.  XL  pp.  55-67.  On  advising  these, 
the  Court  (15th  November  1838)  found  the  mandatory 
liable  in  the  expenses  hitherto  incurred  by  the  defen- 
der, and  in  the  expense  of  discussing  the  point. 

The  mandatory  appealed,  and  in  his  appeal  cjlsg plead- 
ed a  reversal  for  the  following  reasons : — 1.  Because  the 
mandate  having  fallen,  and  the  action  having  become 
abated  by  the  death  of  Rogers,  the  pursuer  and  mandant, 
whose  representative  has  neither  been  sisted,  nor  other- 
wise made  a  party,  there  was  no  existing  process  in 
which  any  interlocutors,  either  on  the  merits  of  the  cause 
or  on  the  accessory  question  of  costs,  could  be  compe- 
tently or  lawfully  pronounced.  2.  Because  it  was  pre- 
mature, irregular,  and  illegal  to  give  decree  for  expenses 
of  process,  without  determining  the  merits  of  the  cause, 
or  otherwise  disposing  of  the  conclusions  of  the  sum- 
mons. 3.  Because,  although  the  action  had  not  become 
abated,  the  interlocutors  under  appe|il  were  erroneous 
and  unjust,*  in  respect  the  condition  of  the  appellant's 
obligation  as  mandatory  was,  that  he  should  be  answer- 
able for  costs,  only  in  the  event  of  their  being  awarded 
against  his  constituent;  whereas  no  such  award  has 
yet  been  pronounced,  and  the  appellant  did  not,  either 
ex  mandato  or  otherwise,  contract  any  obligation  to 
guarantee  or  insure  the  respondent  against  the  contin- 
gency of  the  pursuer's  death,  or  to  be  responsible  in 
any  other  event,  except  that  of  a  judgment  for  costs 
against  the  pursuer.  4.  Because,  if  the  action  were 
to  be  held  as  subsisting  to  the  effect  of  entitling  the 
respondent  to  ask  a  decree  for  costs  against  the  appel- 
lant, it  follows  that  it  must  also  be  subsisting  to  the 
effect  of  entitling  the  appellant  to  show,  by  trying  the 
cause  on  its  merits  or  otherwise,  that  no  decree  for 
costs  ought  to  be  pronounced  against  him.  5.  Because, 
even  on  the  respondent's  own  showing,  his  claim  against 
the  appellant  is  not  such  as  can  be  competently  made 
effectual  by  any  step  in  the  original  process,  but  re- 
quires a  separate  suit,  in  which  the  respondent  must 
instruct  his  cause  of  action  hahili  modo,  while  the  ap- 
pellant, on  the  other  hand,  will  have  the  usual  privilege 
of  showing  cause  why  decree  should  not  be  pronounced 
against  him. 

The  respondent,  in  his  appeal  case,  maintained  the 
same  argument  which  had  been  successful  in  the  Court 
of  Session. 

At  the  hearing  of  the  appeal  the  appellant  stated, 


that  since  the  date  of  the  judgment  of  the  Court  below, 
it  had  been  discovered  that  the  mandant  Rogers  was 
still  alive,  and  he  pleaded,  that  this  res  not;t/^*  changed 
the  aspect  of  the  case,  and  of  itself  entitled  him  to  be 
reponed  against  the  judgment  under  appeal. 

The  respondent  ansiaered,  that  the  allegation  of  the 
mandant  being  alive,  if  true,  did  not  in  the  least  degree 
affect  the  rationes  of  the  judgment  appealed  against, 
which  proceeded  upon  the  failure  of  Rogers  himself, 
or  his  representatives,  to  find  a  new  mandatory,  though 
regularly  called  upon  to  do  so. 

Lord  Chancellor My  Lords,  this  case  appeared  at  yonr 

Lordships'  bar  under  peculiar  circumstances.  The  course  of 
the  proceeding  below  was  to  fix  a  mandatory  with  the  costs  of 
an  action  in  which  he  had  joined  with  the  pursuer,  up  to  the 
time  of  his  applying  to  the  Court  for  liberty  to  be  discharged. 
Now,  that  it  was  competent  to  him  to  make  that  application 
cannot  be  disputed ;  and  it  is  equally  clear,  indeed,  that  was 
not  disputed  at  the  bar ;  and  if  It  had  been,  the  case  of  Gordon 
V.  Gordon  would  hare  established  beyond  all  question,  that 
although  he  had  a  right  to  withdraw  from  the  situation  of 
mandatory,  he  could  not  relieve  himself  from  the  costs  that  bad 
been  incurred  during  the  period  for  which  he  had  continued 
the  mandatory  of  the  pursuer ;  and  it  appears  from  the  case  of 
Gordon  v,  Gordon  to  be  equally  clear,  that,  according  to  the 
course  of  proceeding  in  Scotland,  if  the  principal  pursuer  have 
notice  that  his  mandatory  has  applied  for  leave  to  withdraw,  and 
to  be  relieved  from  the  responsibility  of  the  future  costs,  and  to 
have  a  new  mandatory  substituted  in  his  place,  and  fail  to  sist 
another  mandatory,  the  defender  would  be  absolved  from  the  con- 
sequences of  the  action,  and  the  mandatory  would  have  been  liable 
to  pay  the  costs  up  to  the  time  of  his  withdrawal.  The  case  of 
Gordon  v,  Gordon  establishes  that  proposition  to  its  fullest  ex- 
tent. Now,  it  appears  that  in  this  case  the  mandatory  took 
that  course,  and  made  an  application  to  be  relieved  from  the 
liability  for  future  costs;  and  in  the  second  page  of  the  appel- 
lant's case,  the  proceedings  for  the  purpose  are  thus  stated :  *'  And 
this  intimation  the  memorialist  followed  up,  of  this  date  (23d  No« 
vembcr  1836),  by  lodging  in  process  a  minute  withdrawing  from 
the  process  as  mandatory  for  the  pursuer,  Rogers.  In  this  minute 
the  memorialist  prayed  the  Lord  Ordinary  to  authorise  notice 
of  his  resignation  to  be  given  to  Mr  Rogers,  so  as  to  afford  him 
an  opportunity  of  sisting  another  mandatory,  and,  for  that  pur- 
pose, to  address  a  letter  through  the  post-office  to  Mr  Rogers 
at  his  last-known  residence  in  London,  containing  a  copy  of 
the  minute  and  interlocutor.  The  minute  was  of  this  date," 
— that  is,  25th  November — **  allowed  to  be  seen  at  a  calling  of 
the  cause,  attended  by  the  defender's  counsel ;  and  thereafter,  of 
this  date  (23d  December),  Lord  Corehouse,  Ordinary,  pronounced 
an  interlocutor  appointing  intimation  to  be  made  in  terms  of  the 
foregoing  minute,  in  order  that  the  pursuer  (Rogers)  may  have 
an  opportunity  of  authorising  a  new  mandatory  in  this  cause.*' 
Then,  under  the  date  of  1st  March  1837,  *'  the  Lord  Ordinary 
appointed  Mr  Rogers  to  give  in  a  mandate  in  favour  of  a  man- 
datory ready  to  sist  himself;  but  no  mandatory  having  been 
sisted,  the  defender  enrolled  the  cause,  and  asked  decree  of  ab- 
solvitor, and  also  a  decree  for  expenses  of  process  against  the 
memorialist,  Mr  Cairns,  as  mandatory."  In  that  state  of  the 
cause  it  appears  that  a  proceeding  took  place  with  regard  to 
the  defender ;  and  before  the  matter  was  ultimately  disposed 
of,  it  appears  that  an  impression  prevailed, — which  seems  to 
have  originated  in  a  communication  from  the  defender,  it  it 
true,  but  adopted  without  inquiry  by  the  pursuer,  the  manda- 
tory— that  Rogers  was  dead.  Now,  the  Court  had  proceeded 
regularly  for  the  relief  of  the  mandatory  from  future  costs,  but 
had  subjected  him,  undoubtedly,  to  the  costs  already  incurred, 
— a  new  mandatory  being  to  be  named  by  Rogers,  the  pursuer. 
In  that  state  of  the  case,  the  matter  came  before  the  Court 
with  a  statement  that  seemed  to  be  admitted,  and  acquiesced 
in  on  both  sides,  that  instead  of  Rogers  being  in  a  situation  to 
appoint  a  new  mandatory,  he  was  dead.  Now,  if  he  had  been 
dead,  the  course  of  proceeding,  I  apprehend,  would  have  been 
to  call  upon  his  representatives  to  have  gone  on  with  the 
cause ;  and  upon  their  declining  to  go  on  with  the  cause  which 
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Rogers  had  instituted  in  his  lifetime,  the  consequences  would 
have  been  the  same, — ^namely,  that  the  mandatory  would  have 
been  liable  in  the  costs  incurred  up  to  that  period.  But  it  does 
not  appear  that  any  thing  was  doni^,  calling  upon  the  repre- 
sentatives to  adopt  that  course.  Whether  there  was  or  was 
not,  does  not  very  distinctly  appear.  There  is  nothing  in  the 
papers  showing  that  any  thing  was  done  pursuing  that  course. 
It  is  obvious  that  some  proceeding  of  that  sort  ought  to  have 
been  adopted,  upon  the  supposition  of  Rogers  being  dead,  for 
this  reason,  that  it  was  quite  possible — perhaps  probable — that 
if  any  representatives  had  been  called  upon  to  prosecute  the 
cause,  it  might  ultimately  have  been  discovered  that  there  were 
no  costs  to  be  paid  by  the  mandatory  at  all.  The  result  of 
the  suit,  whether  carried  on  by  the  original  pursuer  or  by  bis 
representatives,  might  have  established  such  a  case  against  the 
defender  as  would  have  made  the  defender  liable  for  the  costs, 
or,  at  all  events,  have  prevented  the  pursuer  from  being  liable 
for  any  part  of  the  costs,  or  have  prevented  the  mandatory 
from  being  liable  to  pay  any  part  of  the  costs.  Notice  to  the 
representatives  of  the  pursuer  to  go  on  with  the  cause  might, 
I  say.  have  ultimately  produced  that  effect  if  they  had  ap- 
peared, and  had  gone  on  with  the  suit ;  but  there  is,  in  sub- 
stance, no  evidence  of  any  notice  having  been  given  to  the 
representatives.  If  the  ca^e  had  stopped  there,  it  would  have 
been  for  your  Lordships  to  consider  whether  the  better  and 
safer  course  would  not  have  been  to  have  remitted  it  to  the 
Court  of  Session  for  the  purpose  of  seeing  that  that  course 
was  pursued,  which  it  appears  necessary  should  be  pursued, 
in  order  to  meet  the  exigency  of  the  case  which  I  have  spoken 
of  as  likely  and  possible  to  exist.  But,  at  your  Lordships' 
bar,  the  case  has  taken  a  completely  different  turn ;  for  now 
the  appellant,  who  complains  of  this  procedure,  tells  your 
Lorddhips  that  the  pursuer  is  not  dead, — that  Rogers  is  in  fact 
still  alive,  although,  in  the  Court  below,  the  interlocutor  ap- 
pealed from  has  proceeded  on  the  assumption  that  he  is  dead. 
It  is  stated  as  a  matter  of  some  suspicion,  and  was  so  stated 
at  your  Lordships'  bar  when  the  case  was  first  heard  some  six 
weeks  ago,  and  that  was  repeated  when  an  opportunity  for  in- 
vestigating the  fact  had  occurred  on  the  last  day  when  the  case 
was  in  bearing,  but  youi  Lordships  have  to  rely  on  the  state- 
ment of  the  appellant,  that  there  has  been  that  misapprehen- 
sion as  to  the  fact  of  the  proceeding  below.  Whether  that 
misapprehension  arose  originally  from  any  statement  on  the 
part  of  the  defender,  or  from  want  of  due  inquiry  on  the  part 
of  the  mandatory,  is  not  very  material  for  the  present  purpose. 
I  am  calling  your  Lordships'  attention  to  it,  for  the  purpose  of 
stating  to  your  Lordships  what  appears  to  me  to  be  the  right 
course  to  be  pursued  under  these  circumstances.  If  the  cause 
were  remitted  to  the  Court  of  Session  with  a  view  to  further 
proceedings  adapted  to  the  alleged  change  of  circumstances, 
and,  if  Mr  Rogers  is  still  alive,  still  these  proceedings  must 
terminate  in  the  same  order  which  has  been  pronounced : 
whatever  difference  there  may  be  in  point  of  form,  it  must  be 
in  substance  the  same.  It  appears,  from  what  I  have  stated 
from  the  appellant's  case,  that  all  the  proceedings  calling  on 
Rogers  to  substitute  a  new  mandatory  had  been  gone  through, 
and  that  he  had  not  done  so.  The  case  was  in  that  state  in 
which  it  was  competent  for  the  Court  to  make  the  mandatory 
pay  the  costs  at  the  time  he  applied  to  be  discharged :  there- 
fore, the  obvious  result — the  necessary  result  of  this  proceed- 
ing in  the  Court  of  Session  would  be,  to  obtain  an  order  in 
substance  precisely  the  same.  That  being  the  rase  in  point 
of  fact,  it  appears  to  me  that  it  would  be  an  idle  course  of 
proceeding,  and  putting  the  parties  to  unnecessary  expense, 
that  your  Lordships  should  remit  the  cause  to  the  Court  of 
Session,  and  thus  oblige  them  to  obtain  the  same  end  by  an 
expensive  and  circuitous  proceeding.  Under  these  circum- 
stances,— it  being,  I  understand,  admitted  by  the  appellant  that 
the  pursuer,  Rogers,  is  alive,  and  therefore  it  being  admitted 
that  those  proceedings  were  regular  in  which  he  was  called 
upon  to  substitute  a  new  mandatory, — and  it  being  admitted 
thac  he  had  not  done  so, — it  appearing  to  me  from  the  case  of 
Gordon  v.  Gordon,  thac  the  necessary  result  of  that  state  of 
proceedings  would  be  to  absolve  the  defender,  and  to  make  the 
njandatory  pay  the  costs  up  to  the  time  when  he  applied  to  be 
discharged,  which  is,  in  substance,  the  order  of  which  the  ap- 


pellant complains, — I  conceive  your  Lordships  will  be  of  opi- 
nion that  you  are  not  bound  to  put  the  parties  to  the  expense 
of  beinf?  exposed  to  additional  delay  and  costs,  for  the  purpose 
of  arriving  at  the  same  end.  Under  these  circumstances,  there- 
fore, and  on  the  ground  that  Rogers  is  now  alive,  though  the 
Court  below  proceeded  upon  a  misapprehension  as  to  the  fact, 
as  the  reasons  for  their  procedure  are  in  substance  proved  to  be 
correct,  and  the  result  must  be  precisely  the  same,  1  think  that 
your  Lordships*'  safest  course  would  be,  to  affirm  the  interlocu- 
tor originally  appealed  from.  If,  however,  it  be  suggested  that 
there  is  any  doubt  as  to  the  fact  which  has  been  stated  at  your 
Lordships'  bar,  that  might  induce  your  Lordships  to  rake  ft 
different  course.  But,  assuming  that  the  appellant  is  right  in 
stating  that  Rogers  is  alive,  I  think  your  Lordships,  upon  the 
ground  of  that  admission,  will  be  doing  that  which  is  best  for 
all  parties,  by  affirming  the  interlocutor. 

Interlocutor  affirmed,  with  costs. 

First  Division Lord   Cockburn,    Ordtnary. — Deans   and 

Dunlop,  Appellants  SolicUora. — Cowburn  and  Gay,  Retpoum 
dcnCs  SolicUora |  W.H.D.] 


29ih  March  1841. 

House  of  Lords (W.H.D.) 

No.  82. — Dame  Anne  Campbell  Baird  Preston 
of  Valleijifield^  Appellanty  v.  The  Right  Honour- 
able Viscount  Melville  and  Others,  Trustees 
of  Sir  Robert  Preston,  Bart.,  Respondents. — (First 
Appeal). 

The  Same  Party  Appellant,  v.  The  Same  Parties 
Respondents, — (Second  Appeal). 

Trust— .Testament — Entail — Jurisdiction — Foreign — Executry 
— Administration,  Right  of — A  tettator  left  a  general  trusts 
deed  of  hia  heritable  and  moveable  property ^  wherever  »itualed^ 
in  favour  of  trusieea^  for  certain  purposes^ — the  truat  to  be  sub^ 
ject  to  any  entail  of  the  heritage  which  he  might  execute,  and 
which  entail,  it  was  declared,  should  b^  held  and  taken  to  be  a 
part  of  the  trust.  The  testator  subsequently  erecuttd  an  entail. 
On  his  decease,  the  trustees  named  in  the  trust-deed  declined 
to  act.  The  heiress  of  entail  first  entitled  to  succeed  made  up 
titles  under  the  entail  and  was  infeft,  and  likewise  confirtned  to 
the  moveables  in  Scotland,  and  administered  to  the  personalty 
in  England.  With  consent  of  all  concerned,  including  the 
said  heiress  of  entail,  new  trustees  were  appointed  by  the  Courts 
in  place  of  those  who  declined  to  act.  These  new  trustees  then 
brought  two  actions  against  the  said  heiress  of  entail;  the  1st, 
to  have  it  declared  that  the  whole  property,  funds  and  effects,  6e- 
longing  to  the  testator  in  Scotland,  England,  and  elsewhere,  in- 
cluding the  funds  and  effects  held  by  the  said  heiress  of  entail 
under  the  letters  of  administration,  pertain  to,  andare  vested  in 
the  pursuers  in  trust ;  and  the  2d,  to  have  it  declared  that  the 
pursuers  are  entitled  to  all  the  powers  giten  to  the  trustees  named 
in  the  trust-deed,  and  as  such,  to  make  up  titles  to  the  lands  in 
which  the  said  heiress  of  entail  was  infeft,  and  to  obtain  them- 
selves seized  therein,  so  as  to  carry  into  effect  the  purposes  of 
the  trust — Held  (reversing  the  judgment  of  the  Court  of  Ses- 
sion), that  the  power  of  appointing  persons  to  recover  and  ad- 
minister property  situated  in  England  is  vested  exclusively  in 
the  ecclesiastical  courts  of  that  country,  and  therefore,  that  the 
administration  of  the  testator's  property  in  England  must  re- 
main with  the  said  heiress  of  entail,  by  virtue  of  the  letters  of 
administration  held  by  her  ;  but,  2.  (affirming  the  judgment 
of  the  Court  of  Session),  that  notwithstanding  the  infeftment 
oj  the  heiress  of  entail  under  the  entail,  it  was  feudally  com- 
petent for  the  trustees  to  obtain  themselves  seized  in  the  whole 
lands,  qua  trustees,  in  order  to  effect  the  objects  of  the  trust. 

The  late  Sir  Robert  Preston  of  Yalleyfield,  who  was 
a  domiciled  Scotsman,  died  in  this  country  on  7th  May 
1834,  leaving  several  deeds  regulating  bis  succession. 
He  had  cxectited  (in  October  1832  and  April  1833)  a 
general  disposition  and  deed  of  settlement,  whereby. 
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under  certain  reservations,  he  conveyed  his  whole  pro- 
perty, whether  heritable  or  moveable,  and  wherever 
situated,  to  Sir  Coutts  Trotter,  Bart.,  Edward  Marjo- 
ribanks,  and  Sir  Edmund  Antrobus,  Bart.,  as  trustees, 
to  be  held  in  trust  for  certain  purposes;  and  these 
parties  were  also  appointed  sole  executors  and  Intro- 
raitters  with  his  personal  funds  and  estate.  This  deed 
did  not  contain  any  special  enumeration  or  conveyance 
of  the  truster's  property,  and  there  was  no  procuratory 
or  precept.  In  regard  to  the  vesting  of  the  property 
in  the  trustees,  the  deed  proceeded : 

'*  Surrogating,  and  by  tbese  presents  substituting  the  said 
trustees,  and  the  survivors  of  theni,  In  my  full  right  and  place 
of  the  premises,  with  power  to  them  to  do  every  thing  that  I 
could  have  done  before  granting  hereof,  and  binding  and  oblig- 
ing me  and  roy  heirs  to  make  up  complete  titles  to  the  said 
lands,  heritages,  and  heritable  debts  above  disponed,  if  neces- 
sary, and  to  convey  the  same  in  all  form  to  the  persons  above 
mentioned**  (the  trustees  named)  *'  and  their  foresaids,  for  the 
purposes  hereinafter  mentioned." 

It  was  provided  that  the  trustees  should  hold  the 
lands  of  Spencerfield,  Inverkeithing  and  others,  situated 
in  the  county  of  Fife,  and  all  others  belonging  to  the 
testator  in  fee-simple,  with  the  exception  of  certain 
other  lands  therein  named, 

'*  subject  to  the  entail  or  entails  thereof,  to  be  executed  by  me 
subsequent  to  the  date  hereof,  in  favour  of  myself  and  the  heirs 
whatsoever  of  my  body ;  whom  failing,  in  favour  of  Dame  Anne 
Preston  Campbell  or  Baird,  my  niece,  eldest  daughter  of  my 
brother,  Patrick  Preston,  younger  of  Valleyfield,  and  relict  of 
General  Sir  David  Baird,  Bart.,  and  Knight  Grand  Cross  of 
the  Most  Honourable  Order  of  the  Bath,  and  the  heirs  of  her 
body ;  whom  failing,  Catherine  Preston,  my  niece,  youngest 
daughter  of  the  said  Patrick  Preston,  and  the  heirs  of  her  body ; 
whom  failing.  Dame  Anne  Preston  or  Hay,  my  niece,  daughter 
of  my  brother.  Colonel  George  Preston,  and  wife  of  Sir  John 
Hay  of  Smithfield  and  Haystoun,  Bart.,  and  the  heirs  of  her 
body ;  whom  failing,  Charles  Dash  wood  Bruce,  merchant  in 
London,  nephew  of  Thomas  Earl  of  Elgin  and  Kincardine,  and 
the  beirs-male  of  his  body  ;  whom  failing,  the  Honourable 
James  Bruce,  the  second  son  of  the  said  Thomas  Earl  of  Elgin 
and  Kincardine,  so  long  as  he  shall  not  succeed  to  and  be  in 
right  of  the  title  of  Earl  of  Elgin,  and  the  heirs-male  of  the 
body  of  the  said  James  Bruce  not  succeeding  to,  or  in  right  of 
the  said  title ;  whom  £uting,  to  the  third  and  other  younger 
sons  of  the  said  Thomas  Earl  of  Elgin  and  Kincardine,  in  the 
order  of  their  seniority,  and  the  heirs-male  of  their  bodies  re- 
spectively, not  succeeding  to,  or  being  in  the  right  of  the  said 
title  ;  whom  all  failing,  my  own  nearest  heirs  whatsoever,  or 
assignees,  and  subject  to  all  the  provisions,  declarations,  reser- 
vations, limitations,  burdens,  clauses  prohibitory,  irritant,  and 
resolutive,  powers,  and  faculties  to  be  contained  in  such  deed 
or  deeds  of  entail :  which  deed  or  deeds  of  entail  shall  be  held 
and  taken  to  be  a  part  hereof." 

Power  was  reserved  to  execute  deeds  of  entail ;  and 
in  case  of  the  trustees  failing  to  do  so,  or  the  deeds  of 
entail  to  be  executed  being  thought  subject  to  excep« 
tion,  the  trustees  were  taken  bound  to  execute  valid 
deeds  of  entail  on  the  series  of  heirs  he  had  indicated, 
and  containing  all  the  conditions,  provisions,  &c.,  of  a 
strict  tailzie. 

Under  the  second  head  of  the  deed  it  was  provided 
that  the  trustees  should  hold 

"  the  said  abbey  and  estate  of  Culross,  and  all  other  lands  and 
heritage*  which  shall  belong  to  me  in  fee-simple,  and  situated 
within  the  parish  of  Culross,  and  also  the  lands  and  farm  of 
Rannieswalls,  including  the  dominium  utile  of  the  lands  of  Kirk- 
brae,  to  which  I  have  right,  subject  to  the  other  entail  or  en- 
tails thereof,  to  be  executed  by  me  subsequent  to  the  date  here- 
of, io  fiavour  of  myself  and  the  heirs  whatsoever  of  my  body  ; 


whom  failing,  in  favour  of  the  said  Dame  Anne  Preston  Camp* 
bell  or  Baird,  for  her  life;  whom  failing,'*  in  favour  of  the 
same  series  of  heirs  as  above ;  '*  which  deed  or  deeds  of  entail 
shall  be  held  and  taken  to  be  a  part  hereof;  and  I  not  only  re- 
serve power  and  liberty  to  execute  such  deed  or  deeds  of  entail 
of  the  said  abbey,  estate  and  others  last  mentioned,  any  thing 
herein  contained  to  the  contrary  notwithstanding." 

The  truster  further  took  his  trustees  bound  to  execute 
a  valid  entail  in  favour  of  that  series  of  heirs,  in  case 
any  nullity  should  be  objected  to  the  deeds  of  entail 
he  might  execute, — ^to  record  the  deeds  of  entail  in  the 
proper  register  after  his  death ;  <<  and  to  make  up  and 
complete  all  necessary  and  feudal  titles  to  the  lands 
included  therein,  so  that  the  said  entails  may  be  ren- 
dered effectual  in  law."     The  deed  further  provided : 

'*  But  declaring  that  any  entails  of  the  said  lands  and  others, 
whether  executed  by  myself  or  my  trustees,  or  titles  completed 
thereto  in  the  persons  of  any  of  my  said  heirs,  shall  not  inter- 
fere \rith  or  come  in  competition  with  the  ends  and  purposes 
declared  in  the  present  trust,  of  and  concerning  my  said  fee- 
simple  lands  and  heritages,  during  the  survivance  of  my  said 
three  nieces  first  called  to  the  succession  thereof,  but  said  en- 
tails shall,  during  the  lives  of  my  said  three  nieces,  and  survi- 
vors and  survivor  of  them,  continue  suspended  and  in  abeyance, 
so  far  as  regards  the  rents  and  produce  of  roy  said  lands  and 
estates,  which  shall  be  received  and  applied  by  roy  trustees  in 
the  manner  after  declared." 

In  virtue  of  the  powers  reserved  in  the  above  trust- 
deed.  Sir  Robert  Preston,  "  agreeably  to,  and  in  terms 
of  my  trust-disposition  and  deed  of  settlement,  dated 
17th  October  1832,"  executed  two  separate  entails  in 
November  1832,  of  the  heritable  property  generally 
conveyed  by  the  trust- deed  in  favour  of  the  defender 
and  the  series  of  substitute  heirs  mentioned  in  the 
trust-deed. 

Sir  Robert  Preston  died  leaving,  in  addition  to  his 
heritable  property  in  Scotland,  large  personal  funds 
vested  in  Bank  of  England  stock  and  in  the  public 
ftmds. 

The  trustees  named  by  the  general  trust-settlement 
declined  to  accept.  Meantime,  the  defender  had  herself 
served  heiress  of  entail  and  provision,  and  completed 
her  titles  under  the  entail,  and  was  duly  infeft.  It  was 
averred  that  these  steps  had  been  taken,  as  one  of 
several  measures,  with  the  concurrence  of  all  concern- 
ed, with  a  view  to  effect  an  arrangement  for  the  man- 
agement of  the  estate  situated  in  Scotland,  and  further, 
in  view  of  taking  other  measures  for  the  management 
of  the  personal  property  situated  in  England.  About 
the  same  time  (July  1834),  letters  of  administration 
quoad  the  personal  property  in  England,  were  expede 
in  favour  of  the  defender — Miss  Catherine  Preston  and 
Lady  Hay,  wife  of  Sir  John  Hay,  becoming  her  sure- 
ties therein ;  and,  besides,  confirmation  was  expede  in 
Scotland  as  to  the  moveable  property  there,  in  favour 
of  the  defender  qita  nearest  of  kin  to  the  testator.  These 
steps,  it  was  said,  were  taken  with  a  view  to  a  general 
arrangement,  rendered  necessary  by  the  state  of  cmbar-i 
rassment  into  which  matters  had  been  thrown  by  the 
trustees  declining  to  act,  but  not  with  a  view  to  super- 
sede the  trust-deed. 

Thereafter,  an  application  was  presented  to  the  Court 
in  July  1834,  by  Charles  Dashwood  Bruce,  Esq.,  the 
Honourable  James  Bruce,  and  the  Honourable  Alex- 
ander Maconochie  of  Meadowbank,  all  of  whom  were 
interested  in  the  testator's  succession  under  the  trust- 
settlement,  setting  forth  the  deed,  the  declinature  of 
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the  trustees  therein  named,  &c.y  and  subsuming,  that  as 
the  testator  was  a  domiciled  Scotsman,  the  whole  of  his 
moveable  property,  wherever  situated,  was  subject  to 
the  laws  and  regulations  of  the  Courts  of  Scotland,  and 
praying  the  Court,  inter  alia^  to  appoint  James  Fergus- 
son,  one  of  the  principal  clerks  of  Court,  or  some  other 
proper  person,  trustee  for  executing  the  foresaid  trust- 
disposition  and  deed  of  settlement. 

This  application  was  opposed  by  Sir  John  and  Lady 
Hay,  who  were  both  interested  in  the  succession,  and 
who,  on  a  similar  narrative  and  subsumption  to  the 
other  application,  prayed  the  Court  to  appoint  the  pre- 
sent pursuers  (respondents)  as  trustees,  and  to  ordain 
the  present  defender  and  Dame  Anne  Hay,  as  the 
executrix  qua  nearest  of  kin  and  heir-at-law  of  the  tes- 
tator, to  execute  such  conveyances  of  the  trust-property 
vested  in  them,  in  favour  of  the  pursuers,  so  named 
trustees,  as  might  be  necessary  for  vesting  in  them  the 
right  and  administration  of  the  whole  of  the  testator's 
estate,  real  and  personal,  situated  in  Scotland  or  else- 
where, and  for  enabling  them  to  carry  into  effect  the 
purposes  of  the  trust. 

The  trustees  averred  that  this  proceeding,  as  well 
as  the  others,  had  been  taken  with  the  concurrence  of 
the  defender,  in  order  that  the  purposes  of  the  trust 
might  be  executed,  and  matters  explicated ;  and  it  was 
not  contemplated  that  the  defender  was  to  retain  pos- 
session of  the  English  funds  under  her  letters  of  ad- 
ministration, or  that  she  was  to  throw  the  affairs  into 
Chancery,  but  that  she  was,  so  far  as  in  her  lay,  to 
assist  in  making  over  these  funds  to  the  parties  to  be 
named  as  trustees  by  the  Court,  for  the  purposes  of 
the  trust.     These  statements  were,  however,  denied. 

Appearance  was  made  by  the  defender  and  others, 
who  opposed  these  applications ;  but  afterwards  parties 
came  to  an  understanding,  and  the  Court,  on  19th  May 
1835,  of  consent, 

**  appoint  the"  pursuers,  "  and  the  aurvifora  and  surTivor  of 
them,  to  be  trustees  for  executing  the  different  powers,  and 
carrying  into  effect  the  provisions  contained  in  the  said  trust- 
disposition  and  deed  of  settlement  and  will,  dated  the  17th  day 
of  April  1833,  executed  by  the  deceased  Sir  Robert  Preston  of 
Valley  field,  Bart.,  and  codicils  thereto,  referred  to  in  the  said 
petition,  arid  that  in  room  and  place  of  the  trustees  named  by 
the  said  Sir  Robert  Preston,  who  have  declined  to  accept,  and 
with  all  the  powers  and  faculties  conferred  upon  the  said  ori- 
ginal trustees  by  the  said  trust-deed^  and  decern." 

After  extracting  the  above  warrant  in  favour  of  the 
trustees,  the  defender,  Lady  Baird,  in  November  1835, 
then  assigned  to  the  trustees  appointed  by  the  Court, 
the  personal  property  in  Scotland  to  which  she  had 
confirmed ;  but  in  the  deed  of  assignation  she  intro- 
duced a  salvo  of  any  right  competent  to  her  under  Sir 
Robert  Preston's  deeds. 

In  regard  to  the  personal  property  situated  in  Eng- 
land, to  which  she  had  administered,  the  defender 
admitted  that  she  was  bound  to  apply  them,  as  admi- 
nistratrix, in  fulfilment  and  payment  of  tlie  purposes 
and  legacies  to  which  the  money  was  destined  by  the 
testator ;  and  she  had  accordingly  paid  various  legacies, 
&c.  She,  however,  declined  to  denude  of  the  residue 
in  favour  of  the  pursuers,  in  consequence  of  which 
they  filed  a  bill  in  Chancery,  with  a  view  to  compel 
her  to  get  her  accounts  passed,  and  herself  exonered 
of  her  intromissions,  and  the  residue  vested  in  the 
pursuers.    The  defender  filed  a  counter  bill;  narrating 


the  Scotch  deeds  and  proceedings,  in  which  she  prayed 
that  the  funds  should  be  applied  in  terms  of  the  trust, 
under  the  eye  of  the  Court  of  Chancery ;  that  the  resi* 
due  should  be  there  ascertained,  and  her  own  rights 
and  those  of  others  declared  by  that  Court.  She  prayed 
also,  that  the  residue  should  be  paid  over  to  the  ac- 
countant-general, on  the  ground  that  the  parsners 
wished  the  funds  to  be  removed  to  Scotland,  which,  it 
was  alleged,  would  be  prejudicial  to  her  and  other 
parties  interested. 

Two  actions  in  the  Court  of  Session  arose  out  of 
these  circumstances.  One  was  an  action  of  declarator 
and  payment  at  the  instance  of  the  respondents,  as  the 
trustees  appointed  for  executing  Sir  Robert  Preston's 
settlements,  against  the  appellant,  in  which  they  con-* 
eluded,  inter  atioy  to  have  it 

'*  found  and  declared,  by  decree  of  the  Lords  of  our  Council 
and  Session,  that  all  property  and  estate  whatsoever,  or  of 
whatever  denomination,  which  belonged  to  the  said  deceased 
Sir  Robert  Preston  at  the  time  of  his  death,  wherever  situated 
in  Scotland,  England,  or  elsewhere ;  and  also  all  debts  and 
auma  of  money  due  or  belonging  to  him  at  the  time  of  bia 
death,  heritable  or  moveable,  real  or  personal,  wherever  aod  in 
whatever  way  secured,  by  heritable  bonds  or  mortgages,  or  by 
personal  bonds,  invested  in  the  public  funds  or  banks,  bills,  or 
other  documents ;  as  also,  all  personal  estate  and  effects  of 
whatever  nature,  quality,  or  denonunation,  with  the  whole 
writs  and  title-deeds  of  the  said  heritable  subjects,  and  rb« 
vouchers  and  instructions  of  the  said  debts,  and  in  porticular 
the  whole  funds  and  effects  of  the  said  deceascfd  Sir  Robert 
Preston,  held  by  the  said  Dame  kxknt  Campbell  Baird  Preston, 
defender,  under  the  foresaid  letters  of  administratiofl  granted 
and  issued  in  her  favour  by  the  foresaid  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  now  pertain  and  belong,  and  be 
vested  in  and  transferred  to  the  pursuers,  and  survivors  and 
survivor  of  them,  as  trustees  nominated  and  appointed  by  our 
said  Lords  for  executing  the  settlements  of  the  said  deceased 
Sir  Robert  Preston,  in  room  and  place  of  the  said  Sir  Coutts 
TroUer,  Edward  Marjoribanks,  and  Sir  Edmund  Antrobus, 
but  in  trust  always  for  the  uses^  ends,  and  parpoaes  specified 
and  contained  in  the  foresaid  trust-dispositioa,  deed  of  settle- 
ment and  will,  and  that  the  whole  rights,  powers,  faculties, 
privileges  and  immunities,  vested  in  and  bestowed  by  the  be« 
fore-recited  trust-disposition,  deed  of  settlement  and  will,  in 
and  upon  the  persons  therein  namedy  are  now  vested  in  aod  be- 
atowed  upon  the  pursuers,  as  tnisteea  nomioated  and  appointed 
by  our  said  Lords.'* 

In  defence  the  appellant  denied  that  the  respondents 
stood  in  all  respects  in  the  same  situation  with  the 
trustees  named  in  the  trust,  and  pleaded — 1.  That,  in 
so  far  as  relates  to  the  personal  estate  of  Sir  Robert 
Preston  situated  in  England,  the  present  action  falls  to 
be  dismissed,  on  the  plea  of  lis  alibi  pendens^  in  respect 
of  the  dependence  of  the  above-mentioned  actions  or 
suits  instituted  in  England:  2.  That  the  defender  hav- 
ing obtained  letters  of  administration  of  the  person^ 
al  funds  in  England  from  the  Prerogative  Court  of 
Canterbury — having  found  caution  in  that  Cowl,  and 
being  subject  to  the  jurisdiction  thereof,  cannot,  in 
any  question  relative  to  these  funds,  be  made  amenable 
to  the  jurisdiction  of  the  Court  of  SessicHi :  3.  Tltal 
the  rights  and  powers  conferred  on  the  pursuers,  us 
trustees  foresaid,  by  the  act  and  decreet  of  the  Court 
of  Session,  do  not  extend  to  the  personal  foads  in  Eng- 
land administered  to  by  the  defender,  and  the  pursuers 
are  not  in  titulo  to  discharge  the  defender  of  her  act- 
ings and  intromissions  relative  to  these  funds,  nor  can 
she  be  competently  called  on  by  tbia  Court  to  make 
over  the  same,  to  the  pursuers. 
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The  other  action  waft  one  of  declarator  and  consti- 
tution at  the  instance  of  the  same  pursuers  (the  respon- 
dents), and  directed  against  the  appellant.  The  con- 
clusions of  this  action  were,  to  have  it  found  and 
declared,  (1.)  That  the  pursuers,  as  trustees  appointed 
by  the  Court  of  Session,  have  vested  in  them  the  whole 
rights,  powers,  faculties,  privileges,  and  immunities 
which  were  vested  in  the  original  trustees  named  by 
Sir  Robert  Preston's  trust-deed  and  settlement:  (2.) 
That  the  pursuers,  as  trustees,  are  entitled  to  make 
up  fendal  titles,  and  be  infeft  in  the  whole  lands  and 
other  heritable  estate  which  belonged  to  Sir  Robert 
Preston,  including  the  lands  in  which  the  defender  is 
infeA  as  heiress  of  entail;  and  further,  if  necessary, 
to  adjudge  the  lands  in  implement  of  Sir  Robert's  trust- 
deed  and  settlement;  and  that  Dame  Anne  Hay  should 
be  decerned  and  ordained  to  make  up  titles  to  the  lands 
and  estates  as  heiress  of  line  and  conquest,  and  to 
grant  whatever  deeds  of  conveyance  might  be  neces- 
sary for  completely  vesting  the  pursuers  in  the  estates, 
in  terms  of  the  trust-disposition  and  deed  of  settle- 
ment :  the  primary  right  being  always  burdened  with 
die  right  belonging  to  the  heirs  of  entail,  under  the 
deeds  of  entail. 

To  this  the  defender  pleaded-^X.  That  supposing 
the  original  trustees  had  been  entitled  to  bring  such 
an  action,  it  was  incompetent  at  the  instance  of  the 
present  pursuers,  in  respect  that  the  appointment  of 
them  by  the  Court  gave  them  no  right  equivalent  to 
a  general  disposition  of  the  lands,  and,  as  appoin- 
tees of  the  Court,  they  had  not  the  same  powers  as 
the  original  trustees:  2.  That  supposing  the  decree 
of  Court  good  to  that  extent,  it  did  not  clothe  them 
with  power  to  pursue  such  an  action,  to  the  effect  of 
making  up  titles ;  and  that  the  proper  form  to  make 
up  titles  was  to  obtain  authority  by  application  to  the 
Court.  3.  The  Chancery  proceedings  formed  a  lis 
alibi  pendens:  4.  That  it  was  incompetent  to  have  it 
declared  that  Lady  Hay  should  enter  to  all  the  lands 
of  Sir  Robert :  5.  That  the  present  action  cannot  be 
judged  of  as  a  qucMtio  voluntatis^  but  must  be  deter- 
mined by  the  strict  legal  principles  applicable  to  feudal 
rights ;  and  as  the  defender  has  been  duly  infefl  under 
the  entails,  and  the  fee  is  full  in  her  person,  there  re-' 
mains  nothing  in  htereditcUe  jaeente  of  Sir  Robert  Pres- 
ton which  can  be  taken  up  by  his  heir-at-law,  or  car- 
ried from  that  heir  by  adjudication  in  implement :  6. 
That  supposing  it  to  be  competent  to  view  the  present 
qnestion  as  a  question  of  intention,  the  terms  of  the 
trust-deed  and  entails  are  sufficient  to  show  that  it  was 
not  the  intention  of  the  granter  that  feudal  titles  should 
be  completed  in  the  persons  of  the  trustees,  and  also 
in  the  persons  of  the  heirs  of  entail,  but  that  the  titles 
of  the  latter  should  alone  form  the  feudal  investiture 
of  the  estates. 

The  Lord  Ordinary  reported  both  these  actions  on 
cases  to  the  Inner- House,  who,  in  the  first  action  above 
mentioned,  pronounced  the  following  interlocutor : 

"  Repel  the  defences,  and  decern  in  terms  of  the  libel :  Find 
the  dander,  Ledy  Bfurd  Preston,  liebie  te  the  pursuers  in  ex- 
penses," kc 

And  in  the  second  action  above  mentioned,  they 
pronounced  this  judgment : 

"  Find  and  deelsre  in  tenne  of  the  first  conclusion  of  the 
fibelt  and  dpeem,  and  to  Ihis  extent  allow  an  interim  decree  to 


go  out :   Quoad  uUra,  supersede  considehition  of  the  other  con- 
cluiiions  of  the  libel,  as  elso  of  the  question  of  expenses." 

The  defender  appealed  these  judgments  to  the  House 
of  Lords,  and  both  appeals  were  advised  of  the  same 
date* 

On  the  appeal  in  the  first  action  above  mentioned, 
the  Lord  Chancellor  said — 

Idy  Lords,  by  the  interlocutor  appealed  from  in  this  case,  the 
Court  of  Session  found  and  declared  in  terms  of  the  first  con- 
clusion of  the  libel.  Some  question  was  made  as  to  what  came 
within  the  description  of  the  first  conclusion  of  the  libel ;  but  it 
is  clear  that  it  embraces  so  much  as  prayed  that  it  might  be 
found  and  declared  that  all  property  and  estate  whatsoever 
which  belonged  to  Sir  Robert  Preston  in  Scotland,  England,  or 
elsewhere,  all  debts,  sums  of  money  due  and  belonging  to  him 
at  hie  deaths  and  all  personal  estate  and  effects  of  whatsoever 
nature,  and  in  parpcular,  the  whole  funds  and  effects  held  by 
the  appellant  under  the  letters  of  administration,  pertain  and 
belong,  and  are  vested  in  and  transferred  to  the  pursuers  in 
trust,  for  the  purposes  of  Sir  Robert  Preston's  settlements,  and 
ihat  his  whole  rights,  powers,  faculties,  privileges,  and  im- 
munities vested  by  his  trust-disposition  and  settlement  upon 
the  trustees  therein  named,  are  vested  in,  and  bestowed  lipon, 
the  pursuers.  The  appellant  is  the  administratrix  of  Sir  Robert 
Preston  in  £nglar>d,  by  virtue  of  letters  of  administration  from 
the  Prerogative  Court.  The  pursuers  have  been  appointed 
trustees  by  the  Court  of  Session  in  the  place  of  certain  persons 
who  were  named  as  trustees  and  executors  by  Sir  Robert  Pres- 
ton, but  who  declined  to  act.  This  appointment  took  place 
with  the  eonsent  of  the  appellant.  The  act  of  appointment  is 
dated  19th  May  1836,  and  is  expressed  to  be  by  such  consent, 
and  it  nominates  and  appoints  the  pursuers  to  be  trustees  for  exe- 
cuting the  different  powers,  and  carrying  into  effect  the  provi- 
sions contained  in  the  trust-disposition,  deed  of  settlement,  and 
will  of  Sir  Robert  Preston,  and  that  in  the  room  and  place  of 
the  trustees  named  by  him  who  had  declined  to  accept^  and 
with  all  the  powers  and  faculties  conferred  npon  the  said  origi- 
nal trustees  by  the  said  trust-deed.  In  January  1836,  the  re- 
spondents filed  a  bill  in  the  Exchequer  in  England,  praying  that 
the  whole  of  the  personal  estate  in  the  hands  of  the  administra- 
trix might  be  paid  to  them,  they  undertaking  to  pay  the  debts; 
or  if  the  Court  should  be  of  opinion  that  such  personal  estate 
ought  to  be  administered  in  this  country,  then  that  such  estate 
night  be  administered  accordingly,  and  the  residue  paid  to  the 
plaintiffs  upon  the  trusts  of  the  settlement.  In  February  1836, 
the  appellant,  the  administratrix,  filed  a  bill  in  the  Court  of 
Chancery  in  England,  praying  the  usual  decree  for  the  ac- 
counts and  administration  of  the  personal  estate,  and  that  the 
residue  might  be  secured  for  the  benefit  of  the  parties  interested, 
and  that  the  respondents,  the  trustees,  might  be  restrained  from 
proceedings  in  Scotland  to  compel  the  appellant,  the  adminis- 
tratrix, to  pay  over  the  personal  estate  to  them.  In  March 
1836,  the  respondents,  the  trastees,  abandoned  their  suit  in  the 
Exchequer,  and  filed  a  bill  in  the  Court  of  Chancery  for  the 
same  purposes.  The  effect  of  tlie  interlocutor  appealed  from 
is  to  declare,  that  all  the  funds  afid  personal  estate  in  the  hands 
of  the  appellant  or  administratrix  belong  to,  and  ought  to  be 
transferred  to  the  pursuers  as  trustees, — that  is  to  say,  that  the 
personal  estate  in  this  country  at  the  time  of  the  death  of  Sir 
Robert  Preston,  and  now  in  the  hands  of  his  administratrix, 
under  letters  of  administration  from  the  Prerogative  Court,  ought 
not  to  be  administered  in  this  country,  bat  ought  to  be  paid  and 
transferred  to  the  trustees  in  Scotland,  appointed  by  the  Court  of 
Session,  who  are  not  the  personal  representatives  of  the  de- 
ceased. By  the  law  of  England,  the  person  to  whom  adminis- 
tration is  granted  by  the  ecclesiastical  court,  b,  by  Statute, 
bound  to  administer  the  estate,  and  to  pay  the  debts  of  the  de- 
ceased. The  letters  of  administration  under  which  be  acts 
directs  him  so  to  do,  and  he  takes  an  oath  that  he  will  well 
and  truly  administer  all  and  every  the  goods  of  the  deceased, 
and  pay  his  debts  so  far  as  the  goods  will  extend,  and  exhibit  a 
full  and  true  inventory  of  the  goods,  and  render  a  true  account 
of  his  administration.  That  such  are  the  duties  of  an  executor 
or  administrator  acting  under  a  probate  or  letters  of  adminis* 
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tration  in  this  country  is  certnin,  although  the  testator  or  intes- 
tate may  have  been  domiciled  elsewhere.  The  domicile  regu- 
lates the  right  of  succession,  but  the  administration  must  be  in 
the  country  in  which  possession  is  taken,  and  held  under  lawful 
authority,  of  the  property  of  the  deceased.  The  interlocutor 
appealed  from  assumes  that  this  is  not  so,  and  that  all  the  pro- 
perty in  the  hands  of  the  administratrix,  though  unadministered, 
ought  to  be  transferred  to  the  trustees,  leaving  the  creditors  of 
the  deceased  in  this  country,  if  any  such  there  be,  and  others 
having  claims  upon  his  property,  to  follow  it  to  Scotland.  It 
is  true,  that  so  long  as  the  appellant  remains  in  England,  this 
declaration  will  be  inoperative  ;  but  as  the  interlocutor  stands, 
if  she  should  happen  to  come  within  the  jurisdiction  of  the  Court 
of  Session,  she  would  be  liable,  upon  the  footing  of  such  decla- 
ration, to  transfer  the  property  to  the  trustees,  and  by  so  doing 
to  act  in  violation  of  the  oath  she  has  taken,  and  in  dereliction 
of  the  duties  of  the  office  with  which  she  has  been  invested  in 
this  country.  It  is  not  possible  this  could  have  been  intended. 
The  pursuers,  as  trustees  appointed  by  the  Court  of  Session, 
assuming  that  to  have  been  properly  done,  have  no  right  to  admi- 
nister the  estate  in  England,  as  against  the  administratrix  ap- 
pointed for  that  purpose  by  the  proper  ecclesiastical  court;  and 
of  this  the  Courts  in  Scotland  are  bound  to  take  notice.  The 
confusion  seems  to  have  arisen  from  Sir  Robert  Preston  having 
appointed  the  same  persons  trustees  and  executors:  and  if  they 
had  proved  the  will  in  England,  and  taken  upon  themselves  the 
execution  of  the  trusts,  the  duties  of  administering  the  property 
and  of  carrying  into  effect  the  trusts  'declared,  would  have  been 
united  in  the  same  persons.  It  may  be  assumed  for  the  present 
purpose,  that  upon  their  refusal  the  Court  of  Session  properly 
appointed  the  pursuers,  as  trustees  in  their  place;  but  that  Court 
had  not  any  jurisdiction  to  appoint  persons  to  exercise  the  duty 
of  recovering  or  administering  the  property  which  happened  to 
be  in  England.  That  power,  by  the  law  of  England,  is  vested 
exclusively  in  the  ecclesiastical  courts  of  this  country,  and  can 
only  be  exercised  by  executors  or  administrators  acting  under 
their  authority;  and  in  that  situation  the  appellant  now  is.  Sir 
Robert  Preston  might,  indeed,  have  appointed  whom  he  pleased 
to  administer  his  property  in  England,  by  naming  them  as  exe- 
cutors, but  he  had  no  power  to  authorise  or  enable  any  persons 
to  act  in  such  administration,  otherwise  than  under  the  autho- 
rity of  the  ecclesiastical  courts.  The  pursuers,  the  trustees, 
have  no  such  authority,  nor  has  the  Court  of  Session  any  juris- 
diction or  power  to  confer  it.  The  administration  of  the  per- 
sonal estate  in  England  rests,  therefore,  and  must  remain  with 
the  appellant.  If,  after  such  administration  shall  have  been 
completed,  any  surplus  should  remain,  and  it  shall  appear  that 
there  are  trusts  to  be  performed  in  Scotland,  to  which  it  was 
devoted  by  Sir  Robert  Preston,  it  will  be  for  'the  Court  of 
Chancery  to  consider  whether  such  surplus  ought  or  ought  not  to 
be  paid  to  the  pursuers  for  the  purpose  of  being  applied  in  the 
performance  of  such  trusts ;  and  in  considering  that  question, 
every  attention  ought  to  be  paid  to  the  authority  under  which 
the  pursuers  have  been  appointed  trustees,  and  the  consent 
which  led  to  such  appointment.  It  is  premature  to  decide  that 
point,  it  being  at  present  unascertained  whether  there  be  any 
surplus  of  the  personal  estat^  in  this  country,  or  what  will  be 
the  amount  of  it ;  and  no  declaration  of  right  by  the  Court  of 
Session  would  be  binding  upon  the  Court  of  Chancery,  under 
whose  jurisdiction  the  property  in  England  is  placed  by  the  suits 
which  have  been  instituted ;  but  although  the  transfer  of  the  sur- 
plus of  the  property  in  England,  if  any,  must  depend  upon  the  judg- 
ment of  the  Court  of  Chancery,  it  may  be  very  competent  for  the 
Court  of  Session,  at  the  proper  time,  to  declare  the  rights  and 
duties  of  the  trustees  appointed  under  its  authority.  But,  if 
such  trustees  have  not  any  right  or  title  to  the  funds  in  Eng- 
land, until  the  administration  shall  have  been  completed  in  Eng- 
land, and  the  surplus  ascertained,  it  does  not  appear  that  any 
benefit  can  arise  from  any  declaration  of  such  rights  and  duties, 
before  it  has  been  ascertained  that  there  will  be  any  surplus  to 
which  such  rights  and  duties  will  attach.  This,  however,  may 
be  left  to  the  discretion  of  the  Court  of  Session.  The  inter- 
locutor, proceeding  upon  the  ground  that  the  trustees  are  en- 
titled to  have  transferred  to  them  the  property  in  England  be- 
fore the  administration  has  been  completed,  must,  I  think,  be 
leirersed ;  but  as  the  pursuers  may  be  entitled  to  some  declara- 


tion of  right,  and  to  some  decree  of  the  Court  of  Session,  lo  far 
as  the  Court  of  Session  has  jurisdiction  over  the  property,  I 
think  the  better  and  safer  course  will  be,  to  declare  that  the  pro- 
perty of  Sir  Robert  Preston  in  England  ought  to  be  admi- 
nistered by  the  appellant,  by  virtue  of  the  letters  of  administra- 
tion granted  by  the  Prerogative  Court  of  Canterbury ;  and  with 
this  declaration,  reverse  the  interlocutor  appealed  from,  and  re- 
mit it  to  the  Court  of  Session  to  consider  and  adjudicate  upon 
the  first  conclusion  of  the  libel,  either  separately  or  altogether 
with  the  other  conclusions  of  the  libel,  as  such  Court  shall 
think  fit,  in  conformity  with  the  above  declaration. 

luterlocntor  reversed,  and  cause  remitted  to  the  Court 
of  Session,  with  a  declaration. 

On  the  appeal  in  the  second  action  above  mentioned^ 
the  Lord  Chancellor  said — 

My  Lords,  in  this  case,  the  interlocutor  appealed  from  repelled 
the  defences,  and  decerned  in  terms  of  the  libel, — the  conclusion 
of  which  was,  that  the  pursuers  might  be  declared  entitled  to  all 
the  powers  given  by  the  trust-deed  executed  by  Sir  Robert  Pres- 
ton to  the  trustees  therein  named,  and  as  such,  to  make  up 
titles  to  the  lands  in  question,  and  to  obtain  themselves  duly 
seised  therein,  so  as  to  carry  into  effect  the  trusts  of  that  deed, 
and  if  necessary,  to  adjudge  in  implement  of  this  trust-deed,  and 
that  Dame  Anne  Preston,  otherwise  Hay,  as  heiress  of  line  of  Sir 
Robert  Preston,  might  procure  herself  to  be  served  and  retoured  as 
such  heiress  of  line  and  of  conqnest  of  the  said  lands;  and  after 
completing  her  titles  to  the  said  lands,  to  dispone  and  make 
over  the  same  to  the  pursuers,  as  such  trustees,  without  pre- 
judice to  any  right  or  interest  which  might  belong  to  the  de- 
fenders, after  being  so  vested  in  the  pursuers;  and  also,  that  the 
appellant,  as  heiress  of  entail,  and  Catherine  Preston,  substituted 
heiress  of  entail,  might  be  called  as  defenders  for  their  interest. 
The  judgment  of  the  Court  giving  to  the  pursuers  what  they  so 
asked,  has  decided  that  the  pursuers  are  entitled  to  the  feudal 
title,  or  the  legal  estate  in  the  lands  comprised  in  the  testamen- 
tary dispositions  executed  by  Sir  Robert  Pieston,  and  to  the 
assistance  of  the  Court  to  complete  such  titles.  This  the  ap- 
pellant, who  completed  her  title  by  infeftment  under  the  deeds 
of  entail,  disputes,  and  contends,  ^rsf,  that  the  title  claimed  by 
the  pursuers  is  inconsistent  with  that  given  to  her,  and  that 
hers  ought  to  prevail ;  and,  secondfy,  that  there  was  no  intention 
expressed  by  Sir  Robert  Preston,  that  the  pursuers  should  have 
the  feudal  or  legal  title  in  the  lands.  With  respect  to  the  first, 
it  is,  I  think,  sufficiently  shown  that  there  is  not  that  incon- 
sistency in  the  titles  claimed  by  the  pursuers,  and  possessed  by 
the  defenders,  which  can  impeach  the  interlocutor, appealed 
from,  if  it  shall  appear  that  the  titles  claimed  by  the  pursuers 
were  intended  to  be  given  to  them  by  Sir  Robert  Preston,  and 
are  necessary  for  the  due  execution  of  the  trusts  of  his  dispo- 
sitions. The  real  question  therefore  is,  whether  such  intention 
is  to  be  collected  from  those  dispositions,  and  whether  such 
necessity  exists.  I  think  it  quite  unnecessary  to  consider  one 
point,  which  is  the  subject  of  much  argument  in  the  papers, 
namely,  whether  the  Court  of  Session  have  the  power  of  ap- 
pointing new  trustees  in  cases  in  which  the  trustees  named  by 
the  authors  of  the  trust-disposition  fail,  or  decline  to  act ;  be- 
cause, in  this  case,  the  pursuers  were  carrying  into  effect  the 
provisions  contained  in  the  trust-disposition  and  deed  of  settle- 
ment and  will  of  Sir  Robert  Preston,  in  room  and  place  of  the 
trustees  named  by  him,  who  had  declined  to  accept,  with  all 
powers  and  faculties  conferred  upon  the  said  original  trustees, 
and  this  with  the  consent  of  the  appellant.  This  appointment 
stands  in  full  force ;  and  whilst  it  so  stands,  the  title  of  the 
pursuers  under  it  cannot  be  disputed  by  the  appellant.  I  pro- 
ceed, therefore,  to  examine  the  trust-disposition  and  will  creat- 
ing the  entail,  for  the  purpose  of  ascertaining  whether  they  con- 
tain satisfactory  proof  of  Sir  Robert  Preston's  intentions  as  to 
whether  the  feudal  or  legal  title  should,  during  the  continuance 
of  the  trust,  vest  in  the  trustees  or  in  the  appellant,  the  heiress 
of  entail.  The  trust-disposition,  which  is  dated  17th  October 
1832,  commences  by  stating  that  the  author.  Sir  Robert  Pres- 
ton, bad  resolved  to  vest  all  his  estate  in  trustees,  and  hound 
himself  and  his  heirs  to  make  up  complete  titles  to  the  lands  if 
necessary,  and  to  convey  the  same  in  aU  form  to  tlifi  trustees ; 
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but  be  declares  tbat  tbe  trustees  shall  hold  such  lands  subject 
to  the  entail  or  entails  thereof,  the  provisions  and  declarations 
of  which  are  there  specified,  and  under  which  the  appellant 
claims, — which  deed  or  deeds  of  entail  were  to  be  taken  as  part 
of  the  deed ;  and  be  reserved  to  himself  tbe  power  of  executing 
such  deed  or  deeds  of  entail ;  and  in  the  event  of  his  failing  so 
to  do,  ho  directed  his  trustees  to  execute  such  deed  or  deeds 
of  entail,  so  as  to  settle  the  lands  upon  the  persons  therein  men- 
tioned, of  which  the  appellant  was  tbe  first-named,  after  failure 
of  issue  of  the  settler,  and  he  appointed  his  trustees,  as  soon 
after  his  death  as  might  be,  to  obtain  it  to  be  recorded  in  the  Re- 
gister of  Entails,  and  to  make  up  and  complete  all  necessary 
ifeadal  titles  to  the  lands  included  therein,  so  that  the  said  en- 
tails might  be  rendered  efiectual  in  law ;  but  he  declared  that 
any  entail  of  the  said  lands,  whether  executed  by  him  or  bis 
trustees,  or  titles  completed  thereto  in  tbe  persons  of  any  of 
his  heirs,  should  not  inter/ere  unth,  or  come  in  competition  with 
the  ends  and  purposes  declared  in  the  trust,  during  the  survio' 
auce  of  his  three  nieces  first  called  to  tbe  succession  thereof 
(of  whom  the  appellant  is  the  first),  but  tbat  such  entails  should, 
during  the  lives  of  his  said  three  nieces,  and  the  survivor  or  sur- 
vivors of  them,  continue  suspended  and  in  abeyance,  so  far  as 
regards  the  rents  and  produce  of  his  said  lands,  which  were  to 
be  received  and  applied  by  his  trustees  in  the  manner  after 
declared.     He  then  gives  to  bis  trustees  a  power  of  selling  his 
estates,  and  after  pnyment  of  his  debts,  directs  them  to  invest 
what  shall  remain  of  tbe  produce  of  such  sale,  and  of  his  per- 
sonal estate,  in  tbe  public  funds  or  real  securities.     He  then, 
after  giving  many  annuities  and  legacies,  directs  his  trustees  to 
hold  the  abbey  or  estate  of  Culross,  contained  in  tbe  foresaid 
entail,  as  a  residence  and  possession  common  for  his  three 
nieces  during  their  lives,  conferring  on  all  of  them,  jointly,  tbe 
right  to  live  at,  and  manage  tbe  same,  but  without  prejudice  to 
feudal  titles  being  completed  thereto,  under  tbe  said  entails,in  the 
persons  of  bis  nieces,  or  other  heirs  of  entail  in  succession,  as 
before  directed.     He  then,  in  the  ninth  place,  directed  his  trus- 
tees to  pay  and  apply  the  free  yearly  produce  of  bis  property,  in 
equal  three  parts,  to  his  three  nieces,  with  survivorship,  and  in 
order  to  give  effect  to  that  direction^  he  declared  that  the  entails 
to  be  granted  by  him  or  hii  trustees  in  favour  of  his  said  nieces 
seriatim,  should  stand  suspended  during  their  lives,  except  tbat 
his  nieces  in  succession,  should  exercise  all  rights  of  patronage 
belonging  to  his  estates,  and  to  enter  vassals  and  feuars,  for 
which  purpose  it  should  be  competent  for  his  trustees,  imme- 
diately after  his  death,  to  apply  for  the  recording  of  all  deeds  of 
entail  executed  by  him,  and  to  complete,  at  tbe  expense  of  tbe 
trust-estate,  proper  feudal  titles  under  tbe  same  to  tbe  said 
hinds,  in  the  persons  of  his  said  three  nieces,  according  to  tbeir 
order  of  succession;  but  declaring,  that  notwithstanding  the 
completion  of  such  feudal  titles  in  tbe  persons  of  his  said  nieces, 
the  whole  reiUs  and  produce,  and  casualties  of  superiority,  should 
be  receivable  by  his  trustees  for  the  purposes  expressed.     He 
thttn  directed  his  trustees,  upon  the  death  of  the  survivor  of  his 
nieces,  to  lay  out  the  residue  of  his  personalty  in  the  purchase 
of  lands  in  Scotland,  and  to  execute  and  grant  deeds  of  entail 
thereof,  according  to  the  declaration  before  directed,  of  bis  estates, 
and  to  cause  such  deeds  of  entail  to  be  recorded,  and  to  make 
up  and  complete  feudal  titles  to  the  lands  therein  contained  in 
the  person  of  the  heir  having  right  thereto;  and  on  such  steps 
being  taken  as  were  necessary  to  render  the  said  entails  valid 
in  law,  and  the  prior  purposes  of  the  present  trust  being  duly 
mccomplished,  the  heir  entitled  to  succeed  should  be  thereupon 
let  into  possession,  and  that  the  trust  should  then  be  considered 
at  an  end.     He  then  declared  that  the  receipts  and  conveyances 
by  his  trustees  should  be  available  to  all  purchasing  from,  or 
assigning  to  them,  and  directed  bis  trustees  not  to  sell  a  part  of 
his  property  during  the  lives  of  his  nieces,  but  to  sell  it  after 
their  deaths;  declaring,  that  such  parts  and  other  lands  specified, 
were  intended  to  be  included  in  the  present  conveyance  to  his 
trustees.     By  two  dispositions  or  deeds  of  entail,  both  dated  3d 
November  1832,  he  created  entails  of  the  different  parts  of  bis 
estate  under  which  tbe  appellant  claims.    Those  deeds  are  in  the 
usual  form,  but  both  commence  by  reciting  that  tbe  same  were 
mide  for  the  preservation  of  tbe  estate  in  tbe  line  of  succession 
thereby  pointed  out,  and  agreeably  to,  and  in  terms  of  his  trust- 
diipoiitioo  and  deed  of  lettlemeBt.    When  the  provisiona  of 


this  trust-deed  are  considered,  there  does  not  appear  to  be  room 
for  doubting  that  the  author  of  it  intended  that  his  trustees, 
during  the  continuance  of  the  trust,  should  have  tbe  complete 
dominion  over  tbe  property,  and  all  tbe  estate,  power  and  in- 
terest in  it  which  could  be  necessary  to  carry  his  object  into 
effect ;  which,  indeed,  if  it  were  necessary,  will  be  found  further 
confirmed  by  tbe  codicil  of  17th  April  1833,  being  after  the 
date  of  tbe  deeds  of  entail.  That  these  trusts,  and  these  objects 
of  tbe  testator,  could  not  be  carried  into  effect  without  the  feu- 
dal or  legal  title  to  tbe  estate,  seems  to  be  equally  free  from 
doubt ;  but  as  tbe  trust-deed  did  not  contain  any  precept  of 
sasine,  or  covenant  for  infeftment  in  favour  of  the  trustees,  it 
was  found  necessary  for  them  to  complete  tbeir  feudal  title  by 
constitution  and  adjudication  in  implement,  which  was  therefore 
the  object  of  tbe  suit,  and  is  the  substance  of  tbe  interlocutor 
appealed  from.  But  the  appellant  contends  that  she  has  made 
up  her  feudal  titles  as  heiress  of  entail,  and  that  such  title  ex- 
isting is  Inconsistent  with  that  feudal  title  to  be  made  up  in 
favour  of  the  trustees.  There  seems  to  be  a  sufficient  answer 
to  that  proposition  in  law,  but  it  does  not  appear  to  me  to  be 
necessary  to  enter  into  that  point,  because  the  interlocutor 
deals  only  with  tbe  heiress  of  line,  and  not  with  the  appellant 
as  heiress  of  entail.  It  only  directs  the  heiress  of  line  to  do 
what  tbe  testator,  by  bis  trust-deed,  undertook  she  should  do ; 
namely,  if  necessary,  to  make  up  and  complete  titles  to  the 
lands,  and  if  necessary,  to  convey  them  to  the  trustees.  If,' 
under  this  trust-deed,  tbe  trustees  are  entitled  to  have  such 
titles  made  up,  how  can  the  appellant,  claiming  as  a  purchaser 
under  the  author  of  this  deed,  and  under  an  instrument  declared 
to  be  agreeable  to,  and  in  terms  of  tbe  trust-deed,  by  having 
made  up  her  title  under  the  entail  which  is  directed  to  be  sus- 
pended during  tbe  trust,  be  permitted  to  frustrate  tbe  intentions 
of  tbe  donor  under  whom  she  claims,  and  defeat  the  estate 
which  he  intended  bis  trustees  should  hold  for  the  purposes  of 
the  trust  ?  For  these  reasons,  I  mo\*e  your  Lordships  tbat  tbe 
interlocutor  appealed  from  be  affirmed,  with  costs. 

Interlocutor  affirmed^  with  costs. 

First  Division. — Lord  Fullerton,  Ordinary, — Spottiswoode 
and  Robertson,  AppellanCs  Solicitors, — Meegison,  Pringle  and 
Manisty,  Respondents*  Solicitors. — |W. H.D.J 


^ St  April  \S4\. 
House  of  Lords (W.H.D.) 

No.  83. — The  Marqitess  of  Breadalbane  and 
James  Auchinleck  Cheyne  and  Others,  AppeU 
lantSy  r.  Charles  Campbell  of  Combicy  Respon- 
dent. 

Entail — Fetters — Institute — Irritant  Clause — An  entail,  with 
prohibitory  and  resolutive  clauses  directed  against  the  institute 
nominatim,  but  with  an  irritant  clause  directed  against  "  any 
of  the  heirs  succeeding  to  the  said  lands  and  estate*' — Held 
(affirming  tbe  judgment  of  the  Court  of  Session)  not  to  be  so 
fenced,  in  the  irritant  clause,  as  to  strihe  at  a  sale  of  the  estate 
by  the  institute. — Observed  by  the  Chancellor,  TViat  reference 
cannot  be  made  to  other  parts  of  a  deed  of  entail,  for  the  pur- 
pose of  giving  more  effect  to  the  irritant  clause  than  is  to  be 
derived  from  the  expressions  used  in  that  clause  itself 

On  the  25th  of  February  1 809,  David  Campbell, 
Elsquire  of  Corabie,  executed  a  procuratory  of  resigna- 
tion of  the  estate  of  Combie,  on  the  narrative  that  he 
was  desirous  to  preserve  the  estate  in  the  course  of  suc- 
cession thereby  established ;  and  it  directed  resigna- 
tion to  be  made  in  favour  of  himself  in  liferent,  during 
all  the  days  of  his  lifetime,  and  to  Charles  Campbell, 
his  only  lawful  son,  and  the  heirs-male  to  be  lawfully 
procreated  of  his  body ; 

"  whom  failing,  to  the  heirs-female  to  be  lawfully  procreated 
of  tbe  body  of  the  said  Charles  Campbell ;  whom  failing,  to 
Susanna  Campbell,  my  only  lawful  daughter,  and  the  heirs-male 
to  be  lawfully  procreated  of  her  body ;  whom  failing,  to  the 
heirs-female  to  be  lawfully  procreated  of  the  body  of  the  said 
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SuMUina  Campbell ;  whom  fsiling,  to  such  other  person  or  per* 
tons  as  I  shall  hereafter  name  and  appoint  to  succeed  to  my 
said  lands  and  estate,  by  any  writing  under  my  hand,  and  even 
upon  deathbed ;  and  failing  of  such  nomination,  or  the  person 
or  persons  therein  named,  and  their  heirs  to  be  therein  men- 
tioned, then  to  my  own  nearest  heirs  and  assignees  whomso* 
ever,  heritably  and  irredeemably,  the  eldest  heir-female,  so  oft 
as  the  succession  shall  devolve  upon  females,  excluding  all 
other  heirs-portioners,  and  succeeding  always  without  division 
in  all  time  coming,  throughout  the  whole  course  of  sticcesiion, 
whether  of  heirs  of  tail  lie,  or  as  heirs  whatsoever,  who  may 
happen  to  succeed  in  terms  of  the  destination  above  specified.'* 

The  deed  contained  prohibitory,  irritant,  and  reso- 
lutive clauses.  The  first  condition  of  the  taillie  was, 
**  that  the  said  Charles  Campbell,  and  my  whole  heirs 
of  taillie  succeeding  to  the  said  lands  and  estate,"  should 
be  obliged  to  use  the  name  and  arms  of  Campbell  of 
Combie.     It  proceeded : 

"  And  that  it  shall  not  be  lawful  to,  nor  in  the  power  of  the 
said  Charles  Campbell,  or  of  any  of  the  said  heirs  of  taillie,  to 
alter  this  present  taillie,  or  the  nomination,  or  other  deed  to  be 
granted  by  me,  or  order  of  succession  prescribed  or  to  be  pre- 
scribed thereby,  or  to  grant  any  act  or  deed  which  may  import 
or  infer  any  innovation  or  change  thereof,  directly  or  indirectly. 
In  any  sort." 

The  prohibition  against  sale  was  thus  expressed : 

**  And  with  and  under  this  restriction,  that  it  shall  not  be  in 
the  power  of  the  said  Charles  Campbell,  or  any  of  the  heirs 
succeeding  in  my  said  lands  and  estate,  to  sell,  alienate,  impig- 
norate,  or  dispone  the  same,  or  any  part  thereof,  either  irre- 
deemably, or  under  reversion,  or  to  burden  the  same,  in  whole 
or  in  part,  with  any  debts  or  sums  of  money,  infeftments  or  an- 
tiualrent,  or  liferent,  or  any  other  burden,  encumbrance  or  ser- 
vitude whatever." 

The  irritant  and  resolutive  clause  was  expressed  in 
the  following  manner: 

**  And  with  and  under  this  irritancy,  as  it  is  hereby  conditioned 
and  provided,  that  in  case  the  said  Charles  Campbell,  or  any  of 
the  heirs  succeeding  to  the  lands  and  estate  before  resigned, 
shall  contravene  the  other  before- written  conditions  herein  con- 
tained, or  any  of  them,  that  is,  shall  fail  or  neglect  to  obey  or 
perform  the  said  conditions  and  provisions,  or  any  of  them,  or 
shall  act  contrary  to  the  said  be  fore- written  limitations  or  re- 
strictions, or  any  of  them  ;  then,  and  in  these  cates,  the  person 
or  persons  so  contravening  shall,  for  him  or  herself  only,  ipso 
facto  amit,  lo^e  and  forfeit  all  right,  title  and  interest  which 
he  or  she  hath  to  the  lands  and  estate  before  resigned ;  and  as 
such  right  shall  become  void  and  extinct,  so  the  said  lands  and 
estate  shall  devolve,  accresce,  and  belong  to  the  next  heir  ap- 
pointed to  succeed,  although  descending  of  the  contravener*s 
own  body,  if  enpable  to  possess  and  enjoy  the  said  estate,  in 
the  same  manner  as  if  the  contravener  were  naturally  dead,  and 
had  died  before  the  contravention ;  and  upon  every  contravention 
which  may  happen,  by  and  through  any  of  the  heirs  sacceedkig 
to  the  said  lands  and  estate  their  failing  to  perform  all  or  each 
of  the  conditions  and  provisions,  or  acting  contrary  to  all  or 
any  of  the  restrictions  and  limitations  before  written,  it  is  ex- 
pressly provided  and  declared,  not  only  that  the  lands  and 
estate  before  resigned  shall  not  be  burdened  with,  or  liable  to 
the  debts  and  deeds,  crimes  and  acts  of  the  heirs  contravening, 
as  is  already  herein  provided,  but  also  all  debts  contracted, 
deeds  granted,  or  acts  done  contrary  to  the  conditions  and  re- 
strictiona  appointed  by  me,  or  to  the  true  intent  and  meaning 
hereof,  shall  be  of  no  force,  strength  or  effect,  and  ineffectiial 
and  unavailable  against  the  other  heirs  called  to  succeed,  and 
who,  as  well  as  the  said  lands  and  estate,  shall  be  noways 
burdened  therewith,  but  free  therefrom,  in  the  same  manner 
as  if  such  debts  or  deeds  had  not  been  granted  or  contracted, 
or  such  crimes,  ads  or  omissions,  had  never  been  done  or  hap- 
pened." 

It  was  also  provided : 

**  That  it  shall  be  free  and  bwful  to  every  bcir  who  shall  hare 


8  title  by  and  through  any  contravention,  or  the  incapacity  of 
any  former  heir,  and  although  minor  at  the  time,  to  sue  anil 
obtain  declarator  of  his  own  right,  and  of  the  irritancy  of  the 
former  heir's  right,  or  to  serve  heir  to  the  person  who  died  last 
vested  and  seised  in  the  lands  and  estate  before  resigned,  pre- 
ceding the  heir  becoming  incapable  or  contravening,  and  there- 
by, or  by  adjudication,  or  any  other  formal  or  legal  way  or 
method,  to  establish  in  his  or  her  person  the  right  and  title  of 
and  to  the  lands  and  estate,  and  that  without  being  subjected 
or  liable  to  the  debts  or  deeds  of  the  person  or  persons  becom- 
ing incapable  or  contravening,  excepting  provisions  to  widows 
and  children,  as  aforesaid,  and  without  regard  to  their  neglects 
or  omissions,  or  any  alterations  made  or  intended,  or  acts  dona 
by  them  contrary  to  the  conditions  and  restrictions  appointed 
by  me :  But  all  the  heirs  aucceeding  upon  any  incapacity  or 
contravention,  and  the  heirs  succeeding  to  them,  shall  he  sub- 
ject and  liable  to  the  conditions,  restrictions  and  irritancies 
aforesaid,  throughout  the  whole  course  of  sncoesaion,  for  ever.** 

The  deed  contained  a  reservation  of  the  granter's 
liferent)  and  power  to  nominate  other  heirs : 

"  Reserving  always  to  me,  the  said  David  Campbell,  not  only 
my  own  liferent  of  all  and  sundry  the  lands  and  others  particu- 
larly and  generally  above  resigned,  during  all  the  days  of  my 
lifetime,  but  also  full  power  and  liberty  to  me,  at  any  time  during 
my  lifetime,  to  execute  a  farther  nomination  of  heirs  who  are 
to  succeed  to  my  said  lands  and  estate  after  the  said  Charles 
Campbell,  and  the  heirs  of  taillie  above  mentioned." 

The  institute,  being  advised  that  the  debts  contract- 
ed, or  acts  of  contravention  done  by  htm,  were  not 
struck  at  bj'^  the  irritant  clause,  sold  a  part  of  the  estate 
to  the  Marquess  of  Breadalbane  for  £23,500,  and  ano- 
ther portion  to  Mr  James  Auchinleck  Cheyne  for 
£16,500.  He  also,  to  try  his  right,  brought  an  action 
against  the  substitute  heirs  of  entail,  to  have  it  declared 
that  he  was  entitled  to  sell  and  alienate  the  estate.  To 
that  action  the  tutor  ad  litem  for  the  pursuer's  children 
gave  in  defences  denying  the  libel,  and  the  power  of 
their  father  to  sell.  Tiie  pleas  maintained  by  them 
involved  the  same  reasons  as  those  maintained  in  the 
suspensions  brought  by  the  Marquess  of  Breadalbane 
and  Mr  Cheyne. 

The  Marquess  of  Breadalbane  and  Mr  Cheyne  re- 
fusing to  pay  till  a  valid  title  should  be  given  to  them, 
brought  separate  suspensions,  as  of  a  threatened  charge 
for  payment  of  the  price  stipulated  for  the  lands  sold 
to  them.     The  grounds  of  suspension  were : 

"  Firsts  The  substitute  heirs  of  entail  having  been  advised  that 
the  entail  is  effectual,  and  that  the  sale  to  the  oomplainer  being 
in  contravention  of  its  fetters,  is  null  and  void,  intend,  as  the 
coropUiner  is  informed,  to  lodge  defences  to  the  said  action  of 
declarator,  for  the  purpose  of  trying  that  question  ;..4s  the  same 
points  are  necessarily  involved  in  this  suspension,  it  is  a  matter 
of  invariable  practice  to  pass  the  bill,  that  the  merits  may  be  de- 
termined on  the  expede  letters:  Seeomd,  The  entaU  ia  valid  and 
effectual  in  terms  of  the  Act  1685,  and  in  particular,  the  fetters 
are  effect aally  directed  against  alienations  or  other  sales  of  tbo 
lands.  The  prohibitory  and  resolutive  cknaes  befors  quoted, 
include  Mr  Charles  Campbell,  the  institute,  and  tbej  are  in 
every  respect  regular  and  sufficient,  and  they  give  the  substitute 
heirs  a  sufficient  title  to  challenge,  so  as  ^ectoally  to  resolve 
the  right  of  Charles  Campbell,  the  institute,  in  the  event  of  hia 
contravening  the  entaik  With  regard  to  the  irritant  elaase,  it 
would  appear  from  the  summons  of  declarator  before  referred  to, 
that  it  is  considered  defective  a»  directed  s^ely  against  the  sub- 
stitute heirs,  and  not  againH  Air  Campbell,  the  instknte.  The 
complainer  does  not  admit  that  this  is  a  correct  interpretation  of 
the  irritant  clause.  It  is  expressed  someVhat  differently  from 
the  usual  style  of  such  clauses  in  entails,  bat  still  he  conceives 
that  it  is  so  expressed  as  to  affect  the  aeta  and  deeds  of  the  in- 
sdtttte,  as  well  as  those  of  the  sabitkuto  heira  of  entaiL    By 
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referring  Co  the  teniM  of  the  irritant  and  resolatire  claiuea  before 
quoted,  it  will.be  observed,  that  they  are  anited,  and  form  one 
single  clause  or  paragraph,  commencing  with  the  words,  '  and 
Math  and  under  this  irritancy.'  The  grammatical  construction 
and  true  meaning  of  this  whole  paragraph  evidently  is,  that  if 
Mr  Campbell,  the  instiute,  or  any  of  the  heirs  of  entail  contra- 
vene, not  only  shall  they  forfeit  their  right  to  the  estate,  which 
ahall  not  be  affected  with  their  acta  and  deeds,  but  tbeae  acta 
and  deedi  shall  be  null  and  void.  This  construction  will  be 
rendered  apparent  by  an  examination  of  the  paragraph  in  detail. 
It  commences  with  the  proper  resolutive  clause,  whereby  it  is 
provided,  that  in  '  case  the  said  Charles  Campbell,  or  any  of  the 
heirs-substitute,  shall  contravene  the  entail,  they  shall  forfeit 
their  right,  and  the  estate  shall  pass  to  the  next  heir  in  succea- 
aion ;'  then  follows  a  repetition  or  abridgement  of  the  prohibitions 
of  the  entail,  declaring,  that  '  upon  every  contravention  which 
may  happen  by  and  through  any  of  the  heirs  succeeding  to  the 
said  lands  and  estate  their  failing  to  perform  all  or  each  of 
the  conditions  and  provisions,  or  acting  contrary  to  all  or  any  of 
the  restrictions  and  limitations  before  written,*  not  only  shall  the 
lands  not  be  burdened  with  or  liable  to  the  debts  and  deeds,  &c. 
of  the  heirs  contravening,  as  is  already  herein  provided ;  that  is, 
IB  other  words,  not  only  shall  the  particular  conditions,  provi- 
sions, restrictions  and  limitations  of  the  entail  be  effectual  ac- 
cording to  their  true  meaning  and  legal  construction,  for  this  is 
undoubtedly  the  effect  of  the  rf;ference  to  the  foregoing  clauses 
of  the  deed  contained  in  the  words,  '  as  is  already  herein  pro- 
Tided.'  This  part  of  the  paragraph,  however,  is  evidently  a  re- 
dundancy— a  mere  repetition  of  what  was  before  provided  by 
several  separate  formal  clauses,  and  eannot  be  held  to  supersede 
the  intention  of  those  clauses  to  which  it  refers  for  a  more  full 
explanation  of  its  own  meaning.  What  remains  of  the  para- 
graph may  be  properly  considered  as  the  whole  irritant  clause  of 
Che  deed.  The  words  '  but  also,*  following  immediately  after 
the  genera]  reference,  connect  this  clause  with  the  other  import- 
ant essential  clauses  of  the  entail,  whilst  the  clause  itself  is  ex- 
pressed in  terms  so  general,  and  at  the  same  time  so  specific,  aa 
to  embrace  all  acts  and  deeds,  by  whomsoever  committed  or 
granted,  which  are  contrary  to  all  or  any  of  the  conditions  or 
provisions  of  the  entail.  Nothing  could  be  more  general  and 
comprehensive  than  the  terms  of  this  clause ;  it  declares  that 
'  all  debts  contracted,  deeds  granted,  or  acts  done  contrary  to  the 
conditions  and  restrictions  appointed  by  me  (the  entailer),  or  to 
the  true  intent  and  meaning  hereof  (of  the  entail),  shall  be  of  no 
force,  strength,  or  effect,'  &0k  The  test  here  put  of  the  validity 
of  any  act  or  deed  affecting  the  entailed  estate,  or  any  part  of  it, 
is,  whether  it  is  or  is  not  contrary  to  the  true  intent  and  mean- 
ing of  the  entail;  and,  tried  by  this  test,  it  must  be  admitted  that 
the  act  of  selling  part  of  the  entailed  lands,  and  granting  to  the 
conaplainer  a  disposition  of  these  lands  in  implement  of  the  minute 
of  sale  before  set  forth,  are  acts  and  deeds  most  distinctly  pro- 
bibited.  The  addition  which  follows  this  clause,  viz.,  *  and  in- 
effectual and  unavailable  against  the  other  heirs  called  to  suc- 
ceed,' ^.,  does  not  limit  the  foregoing  general  declaration,  but 
is  merely  a  repetition  of  the  former  provision  of  the  entail,  by 
which  it  is  declared  that  any  party  contravening  forfeits  his  own 
right  merely,  and  does  not  injure  the  rights  of  after  heirs  of  en- 
tail. On  these  grounds  it  is  conceived  that  the  entail  in  ques- 
tion is  so  effectually  fenced,  that  Mr  Charles  Campbell  bad  no 
power  to  aell  any  part  of  his  entailed  estate,  and  that  be  cannot 
grant  a  legal  and  valid  title  to  the  landa  sold  by  him  to  the  corn- 
plainer." 

In  the  record  which  was  made  up  in  the  suspension, 
Campbell  pleaded — (1.)  The  entail  under  which  the 
respondent  holds  the  estate  sold  to  the  suspender  being 
defective,  he  is  in  a  condition  to  give  an  effectual  title 
to  a  purchaser ;  and  the  reason  of  suspension  founded 
upon  the  alleged  want  of  power  in  the  respondent  to 
give  such  a  tide,  falls  to  be  repelled  as  groundless.  (2.) 
The  irritant  clause  of  the  entail  being  exclusively  direct- 
ed against  the  acts,  deeds,  or  debts  of  substitute  heirs, 
cannot  be  held  to  render  null  and  void  the  acts  done  or 
deeds  executed  by  the  respondent,  who  is  not  an  heir- 
(ubsiitutey  but  the  iufttituie  under  the  entaili  and  there- 


fore the  deed,  in  so  far  as  relates  to  the  respondent,  19 
not  in  conformity  to  the  provisions  of  the  Act  1685« 
(3.)  The  entail  being  otherwise  defective,  both  as  re* 
gards  the  imposition  of  fetters  on  the  respondent,  and 
as  relates  to  the  right  of  substitute  heirs  to  challenge 
*  acts  done  by  him,  or  to  complete  titles  on  any  contra* 
vention  being  committed,  cannot  prevent  the  comple* 
tion  of  an  onerous  transaction  of  sale,  or  affect  its  ra- 
lldity  when  completed. 

In  the  conjoined  processes,  the  Lord  Ordinary  pro* 
nounced  the  following  interlocutor: 

«  29M  Jane  1838 — The  Lord  Ordinary  having  heard  the 
counsel  for  the  parties  on  the  closed  record  in  the  conjoined  pro- 
cesses. In  respect  that  the  irritant  clause  in  the  deed  of  entail 
libelled  is  not  directed  against  the  institute,  repels  the  reasons  of 
suspension,  and  finds  the  letters  and  charges  orderly  proceeded 
in  the  processes  of  suspension,  and  decerns ;  and  in  the  action  of 
declarator,  finds,  declares  and  decerns,  conform  to  the  conclu- 
sions of  declarator." 

Against  this  judgment  the  tutor  ad  litems  on  behalf 
of  the  children,  and  the  Marquess  of  Breadalbane  and 
Mr  Cheyne,  reclaimed ;  but  the  Court  unanimously  ad* 
hered. 

The  Marquess  of  Breadalbane,  Mr  Cheyne,  and  the 
children  of  the  institute,  appealed,  pleading — That  al- 
though the  rule  of  law  recognised  in  several  decisions 
be,  that  in  order  to  bind  the  institute,  it  is  essential 
that  the  prohibitory,  resolutive  and  irritant  clauses 
should  be  specially  directed  against  him,  there  is  no 
precise  form  of  expression  necessary,  in  order  to  make 
these  clauses  effectual.  It  is  enough  if  the  matter  in- 
tended  be  actually  done.  Now,  the  irritant  and  re- 
solutive clause  is  in  this  case  thrown  into  one.  It  is 
introduced  with  the  words,  '<  under  this  irritancy.'  It  is 
then  «  conditioned  and  provided,''  that  in  case  '*  the  said 
Charles  Campbell,  or  any  of  the  heirs  succeeding  to 
the  lands  and  estate  before  resigned,  shall  contravene," 
&c.,  then  the  person  so  contravening  shall  "  forfeit  all 
right,"  and  as  *<  such  right  shall  become  void  and  ex- 
tinct, so  the  said  lands  and  estate  shall  devolve,"  &c.  to 
the  next  heir ;  **  and  upon  every  contravention  which 
may  happen  by  and  through  any  of  the  heirs  succeed- 
ing to  the  said  lands  their  failing  to  perform  all  or  each 
of  the  conditions  and  provisions,"  8cc^  it  is  expressly 
provided  that  the  lands  shall  not  be  liable  for  their 
debts  and  deeds,  <*  but  also  all  debts  contracted,  deeds 
granted,  or  acts  done  contrary  to  the  conditions  and 
restrictions  appointed  by  me,  or  to  the  true  intent  and 
meaning  hereof,  shall  be  of  no  force,  strength,  or  effect, 
and  ineffectual  and  unavailable  against  the  other  heirs 
called  to  succeed,  and  who,  as  well  as  the  said  lands 
and  estate,  shall  be  noways  burdened  therewith,  but 
free  therefrom,  in  the  same  manner  as  if  such  debts  or 
deeds  had  not  been  granted  or  contracted,  or  such 
crimes,  acts,  or  omissions  had  never  been  done  or 
happened."  Now,  this  clause  is  differently  constructed 
and  expressed  from  any  that  have  occurred  in  former 
cases  of  this  description.  The  whole  is  one  continued 
sentence,  and  both  the  declaration  that  the  deed  done 
shall  be  void,  and  that  the  right  of  the  contravener 
shall  be  irritated,  is  contained  within  one  clause,  in 
which  Charles  Campbell,  the  institute,  is  named  in  the 
outset  as  the  party  against  whom,  along  with  the  whole 
heirs  of  entail,  the  irritancy  is  directed.  Admitting, 
then,  to  the  fullest  extent,  the  doctrine  that  the  fetters 
must  be  imposed  upon  the  institute,  and  that  he  is  not 
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to  be  considered  as  an  heir  of  entail,  and  bound  by 
what  is  directed  against  heirs  of  entail  only,  it  is  sub* 
mitted  that  here,  on  a  proper  construction  of  the  in- 
strument, the  respondent  is  bound,  and  that  he  is  not 
in  a  condition  to  give  the  purchasers  a  sufficient  title, 
on  the  one  hand,  nor,  on  the  other,  entitled  to  sell  the 
estate  to  the  prejudice  of  the  substitute  heirs. 

Lord  Chancellor My  Lords,  nothing  but  the  extreme  cau- 
tion which,  I  think,  it  is  the  duty  of  this  House  to  exercise  in 
coming  to  any  decision,  or  acting  upon  a  first  impression,  how- 
ever strong,  would  have  made  me  think  it  necessary  to  take 
an  opportunity  of  looking  into  this  deed  of  entail.  I  have,  how- 
ever, since  the  hearing  that  took  place  on  the  day  before  yester- 
day, looked  into  this  deed,  and  I  cannot  suggest  to  myself  even 
a  doubt  as  to  the  propriety  of  the  interlocutors  appealed  from. 
Nothing  can  be  more  simple,  with  regard  to  a  Scotch  entail, 
than  that  the  institute  is  not  fettered  unless  the  irritant  clauses 
either  name  him  or  describe  him.  This  must  be  considered  as 
perfectly  settled  law.  Now  in  those  irritant  clauses  he  is  not 
named,  nor  is  he  described.  The  persons  whom  the  irritant 
clauses  describe  are  "  heirs,"  and  therefore,  according  to  the 
decisions,  he  is  not  included  within  the  irritant  clauses.  But 
then  it  is  said,  that  though  the  word  "  heirs*'  only  is  used,  the 
whole  is  one  sentence,  and  that,  in  the  commencement  of  the 
sentence,  there  are  words  which  would  supply  the  defect. 
Even  that  would  be  contrary  to  the  rules  which  have  been 
adopted.  You  cannot  refer  to  other  parts  of  the  deed  for  the 
purpose  of  giving  more  effect  to  the  irritant  clauses  than  is  to 
be  derived  from  the  expressions  used  in  those  clauses.  But  in 
point  of  fact,  though  it  may  be  grammatically  one  sentence,  yet 
in  subftance  the  two  parts  are  totally  distinct.  The  part  which 
proceeds  to  impose  the  irritancies  is  quite  distinct  from  those 
parts  of  the  deed  which  contain  the  prohibitions.  But  even 
if  that  were  not  so,  it  is  said  that  that  part  which  is  admitted  to 
be  prohibitory  contains  words  which  would  apply  to  the  case 
of  selling.  Now,  I  am  very  clearly  of  opinion,  that,  according 
to  the  rule  of  construction  adopted  in  several  other  cases,  al- 
though there  may  be  found  in  the  sentence  words  which,  taken 
from  the  rest  of  the  sentence,  and  used  by  themselves,  might 
be  applied  to  selling,  namely,  the  words  which  speak  of  deeds 
affecting  land,  yet  that,  where  they  are  mixed  up  in  clauses 
clearly  directed  to  another  purpose,  you  cannot,  in  the  strictness 
required  in  deeds  of  entail,  select  particular  words,  and  give 
a  sense  to  them  inconsistent  with  the  general  sense  of  the 
•entence  itself.  That  the  sentence  is  intended  to  apply  to  deeds, 
and  not  to  sales,  is  quite  clear  from  the  general  construction  of 
the  sentence.  But  it  is  not  necessary  to  resort  to  that  part  of 
the  argument  here.  It  is  sufficient  that  there  are  irritant  clauses 
which  profess  to  name  the  heirs  of  entail,  and  do  not  name  or 
describe  the  institute.  For  these  reasons  your  Lordships  will 
probably  concur  in  the  opinion,  that  there  is  no  doubt  of  the 
propriety  of  the  interlocutors  appealed  from. 

Interlocutors  affirmed^  with  costs. 

First  Division — Lord  Fullerton,  Ordinary Spottiswoode 

and  Robertson,  Appellants*  Solicitors, — Caldwell  and  Son,  Re- 
spondent's Solicitors fW.H.D.J 

20th  January  1842. 

Secono  Division (J.  W.) 

No.  84. — Macfhun  v.  Mabshall. 

Process — Suspension  and  Liberation — Statute  1  and  2  Vict.  c. 
86,  §  5 — Held  that  a  note  of  suspension  of  a  decree  in  absence, 
presented  under  the  5th  section  of  1  and  2  Victoria,  c.  86,  and 
containing  a  prayer  for  liberation^  is  incompetent,  in  so  for  as 
it  embraces  liberation, 

A  decree  in  absence  having  been  obtained  against 
a  party  in  the  Court  of  Session,  it  was  put  in  execution 
about  ten  or  eleven  months  thereafter,  and  the  debtor 
was  incarcerated.  He  presented  a  note  of  suspension 
under  the  5th  section  of  the  1st  and  2d  Victoria,  and 


prayed  also  for  liberation.  The  note  was  strictly  for- 
mal, and  contained  no  statement  of  facts  on  which  the 
application  for  liberation  was  founded.  The  Lord  Or- 
dinary, entertaining  doubts  of  the  competency  of  such 
a  form  of  note,  reported  it  verbally  to  the  Court  with 
a  view  to  being  advised  as  to  the  disposal  of  it.  The 
4th  section  of  the  Act  relates  to  the  judgment  of  any 
Inferior  Court  pronounced  in  forOt  and  provides,  that 
**  it  shall  be  competent  to  suspend  the  decree,  and  any 
diligence  or  proceeding  following  thereon,  by  lodging 
in  the  Bill- Chamber  a  written  note  of  suspension,"  &c. 
The  5th  section  relates  to  any  decree  in  absence  pro- 
nounced in  the  Court  of  Session,  and  provides  for  its 
suspension  **  by  lodging  in  the  Bill- Chamber  a  note  of 
suspension,  of  the  form  and  effect  of  notes  of  suspen- 
sion before  allowed  to  be  brought  of  decrees  in  foro  of 
Inferior  Courts,"  &c.  The  6th  section  enacts,  '*  that 
all  suspensions  not  otherwise  provided  for  in  this  Act, 
may  be  brought  by  lodging  in  the  Bill- Chamber  a  note 
in  manner  aforesaid,  and  there  shall  be  annexed  to  such 
note  an  articulate  statement  of  the  facts  on  which  such 
suspension  is  founded."  The  forms  of  these  notes  are 
not  provided  for  by  the  Statute,  but  they  are  regulated 
by  the  Act  of  Sederunt,  24th  December  1 838 ;  and  a 
clause  of  liberation  is  given  for  insertion  in  the  form 
which  is  applicable  to  the  6th  section. 

In  support  of  the  note  it  vras pleaded — That  although 
the  suspension  of  a  decree  which  has  been  already  com- 
pleted, be  incompetent,  imprisonment  is  not  implement 
of  the  decree,  nor  satisfaction  of  the  debt.  Suspension, 
therefore,  is  still  competent,  and  the  party  is  not  bound 
to  bring  a  reduction.  The  5th  section  provides,  that 
a  decree  in  absence,  pronounced  in  the  Court  of  Ses- 
sion, shall  be  suspended  by  a  note  of  the  form  and 
effect  of  suspensions  before  allowed.  Now,  by  the 
4th  section,  the  effect  of  such  suspensions  is  declared 
to  be,  *'  to  suspend  the  decree,  and  any  diligence  or 
proceeding  following  thereon."  The  passing  of  the 
bill  is  therefore  incompatible  with  the  farther  imprison- 
ment of  the  debtor,  for  the  decree  is  suspended,  and 
the  charge  and  whole  grounds  and  warrants  thereof. 

Lord  Medwyn The  1st  and  4th  sections  of  the  Act  refer  to 

the  suspension  of  the  judgment  of  any  Inferior  Court  pro- 
nounced in  foro;  the  note  is  to  be  passed  de  piano,  and  its  effect 
is  to  operate  as  an  interim  sist  of  diligence  ;  but  here  the  dili- 
gence has  been  actually  carried  into  effect.  The  6th  section 
relates  to  decrees  in  absence  pronounced  in  this  Court,  and  the 
note  of  suspension  is  to  be  of  the  same  form  and  effect  as  those 
before  allowed ;  but  I  think  the  word  ejffeet  there,  refers  only 
to  a  sist  of  diligence.  A  note  praying  for  liberation  is  distinct 
from  a  note  of  suspension  only.  Formerly,  a  note  of  suspen- 
sion and  liberation  could  be  passed  only  in  the  Inner-House, 
and  is  a  well-known  form  of  process.  If  the  Legislature  bad  in- 
tended that  the  debtor  should  be  liberated  on  the  simple  pass- 
ing of  the  bill  of  suspension,  it  is  inconceivable  that  it  should 
not  have  stated  so  in  the  5th  section.  The  6th  section  pro* 
vides  for  all  suspensions  and  interdicts,  and  suspensions  not 
otherwise  provided  for  in  this  Act.  The  only  other  suspension 
conceivable,  is  a  suspension  and  liberation,  which  must  have 
annexed  to  it  a  statement  of  facts,  and  be  intimated  to,  and 
answered  by,  the  opposite  party.  The  complainer  having  allowed 
the  charge  to  expire,  and  a  delay  having  taken  place  of  not  less 
than  ten  or  eleven  months  from  the  date  of  the  decree,  be 
must  now  apply  for  liberation  by  presenting  a  note  in  the  ordi- 
nary form. 

Lord  Moncreiff. — I  am  clearly  of  the  same  opinion.  At  first 
I  was  struck  with  the  words — '*  of  the  same  form  and  effect," 
which  occur  in  the  5th  section.  There  is  a  great  distinction 
between  suspension  and  liberation.     Imprisonment  b  ultimate 
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diligence,  and  this  has  always  been  considered  different  from 
decree,  or  diligence  merely  in  progress*  There  never  was  such 
a  thing  heard  of  as  liberation  on  a  bill  of  suspension,  without 
a  conclusion  for  liberation;  nor  does  it  always  follow,  that 
where  there  is  such  a  conclusion,  liberation  follows  upon  the 
passing  of  the  bill.  The  6th  section  provides  for  the  suspen> 
sion  of  a  decree  in  absence,  but  it  says  nothing  of  suspension 
and  liberation  ;  and  were  we  to  give  this  effect  to  it,  we  would 
not  be  stopping  any  thing  in  cursu,  but  breaking  down  a  thing 
already  done,  and  that  without  knowing  any  thing  of  the  mat- 
ter. The  4th  section  provides  for  the  suspension  of  a  decree 
inforo,  and  stops  progress,  but  it  does  not  break  down  any 
thing.  Still,  if  the  decree  tn  /oro  were  completed,  and  a  note 
of  suspension  were  presented  without  a  statement  of  facts  and 
reasons  assigned,  it  would  not  do.  I  don't  think  that  the  Legis- 
lature contemplated  liberation  without  reasons  assigned. 

Lord  Justice^  Clerk. — If  I  could  separate  the  5th  from  the  4th 
Motion,  I  would  concur.  The  distinction  is  deeply  rooted  in 
our  law  between  decrees  in  absence  and  in  foro ;  so  deeply, 
that  suspensions  of  decrees  in  absence  pronounced  by  this  Court 
are  put  in  the  same  situation  as  decrees  in  foro  in  Inferior 
Courts.  The  terms  of  the  4th  section  are  not  repeated  in  the 
5(h  section,  but  it  is  only  in  consequence  of  the  word  **  effect" 
referring  back  to  the  4th  section,  that  you  suspend  a  decree  in 
absence  at  all :  '*  Suspend  the  decree,  and  any  diligence  or 
proceeding  following  thereon."  I  cannot  limit  these  words. 
Imprisonment  is  Jiot  so  high  as  a  poinding,  which  is  for  satis- 
faction of  the  decree.  Here  we  have  a  statutory  declaration, 
and,  in  my  opinion,  it  is  imperative.  The  presenting  of  the 
note  suspend*!  the  decree  in  absence,  in  consequence  of  the 
word  *'  effect,*'  from  which  the  clause  derives  its  virtue  and  its 
value.  Why  has  it  not  the  same  effect  as  to  diligence— re- 
garding imprisonment  in  the  light  of  diligence?  The  6th  sec- 
tion says — other  suspensions  than  those  provided  for  in  this 
Act ;  hut  is  rsot  this  a  suspension  of  a  decree  in  absence,  which 
ii  expre^isly  provided  for.  If,  under  the  6th  section,  a  separate 
note  Were  to  be  presented  with  reasons  for  liberation,  it  would 
involve  two  processes ;  and  although  the  Lord  Ordinary  con- 
joined the  causes,  the  party  might  make  a  different  case  in  an- 
swer to  the  bill,  from  what  he  did  in  his  original  summons. 
We  are  to  construe  liberally  in  favour  of  personal  freedom ; 
and  the  charger  has  himself  to  blame  for  the  delay  which  has 
taken  place.  If  the  5th  section  were  to  be  viewed  as  merely 
superseding  the  necessity  of  a  reduction,  that  would  relieve  it 
greatly  from  difficulty. 

Lord  ^feadowbattk  absent. 

The  Court  advised  the  Lord  Ordinary  to  pass  the 
hill  to  the  effect  of  reponing,  and  to  refuse,  quoad  ultra, 
as  incompetent,  reserving  right  to  the  suspender  to 
present  a  note  of  suspension  and  liberation  in  common 
form. 

Lord  Ordinary,  Ivory Act.  Buchanan Alt.  Moncreiff. — 

LJ.w.| 


2\8i  January  1842. 

First  Division. — (H.B.) 

No.  85. — William  Ballaktyne,  Pursuer,  v.  Mrs 

Elizabeth  Carter,  Defender, 

CdDtion — Relief — Obligation — Cash- Account  —  Rei  Intervcn- 
tus — A  Utter  of  relief  addressed  to  a  cautioner  in  a  cash-ac- 
county  enforced  for  all  the  sums  paid  by  him  under  his  cautionary 
obligation, — the  letter  having  been  dated  the  2Sth  January,  and 
the  bond  of  credit,  though  signed  by  him  on  the  same  day,  not 
having  been  signed  by  the  other  cautioner  till  the  5th,  nor  oper- 
ated  upon  till  the  6th  of  February. 

Alexander  Moffat  having  obtained  a  cash-account 
for  £1200  from  the  Commercial  Bank,  a  bond  of  credit 
was  granted  in  the  usual  form  by  him,  bis  brother 
Thomas  Moffat,  and  the  pursuer  William  Ballantyne. 
The  bond  was  signed  by  Alexander  Moffat  and  Wil- 
liam Ballantyne  at  Dalkeltb>  on  the  30ih  of  January, 


and  by  Thomas  Moffat  at  Edinburgh,  on  the  5th  of 
February  1838.  Of  the  former  date  (30th  January), 
the  following  letter  was  granted  to  Ballantyne  by 
Mrs  Elizabeth  Carter,  Alexander  Moffat's  mother-in- 
law: 

"  As  you  have  become  co-surety  with  Mr  Thomas  Moffat, 
24,  Middle  Market,  Edinburgh,  for  a  cash-account  with  the 
Commercial  Bank  of  Scotland,  in  favour  of  my  son-in-law, 
Alexander  Moffat,  Dalkeith,  I  hereby  bind  myself  to  relieve 
you  and  your  co-obligant  from  your  guarantee." 

The  account  was  first  operated  upon  on  the  6th  of 
February. 

Alexander  Moffat  became  bankrupt,  and  the  sum 
due  by  him  to  the  bank,  under  the  bond  of  credit,  was 
£1251.  14.  9.  Thomas  Moffat  and  William  Ballan- 
tyne having  each  paid  a  half,  and  obtained  a  discharge 
and  assignation  from  the  bank,  William  Ballantyne, 
founding  on  the  letter  granted  to  him  by  Mrs  Elizabeth 
Carter,  on  the  narrative  that  he  had  "  declined  to  be 
a  party  to  the  bond  unless  he  should  previously  re- 
ceive such  a  letter  of  relief ;"  and  "  that  the  granting 
of  that  letter  by  her  was  followed  by  an  important  rei 
interventus,  inasmuch  as  it  was  on  the  faith  of  that 
letter,  and  the  obligation  of  relief  therein  contained, 
the  pursuer  afterwards  signed  the  bond  of  credit,  and, 
became  liable  for  the  sums  he  has  been  compelled  to  pay," 
concluded  against  her  for  payment  of  £625.  17.  4^., 
with  interest,  and  of  £100,  more  or  less,  as  the  ex- 
penses of  process,  and  "  of  any  diligence  to  be  used 
on  the  dependence." 

Mrs  Carter,  in  her  defences,  stated,  that  <<  on  the  30th 
January  1838,  she  was  residing  at  Dalkeith  with  her 
daughter  and  her  son-in-law,  Alexander  Moffat.  On 
that  day  her  son-in-law  told  her,  in  presence  of  her 
daughter,  that  he  was  getting  a  new  cash-account,  and 
that  the  pursuer  and  Thomas  Moffat  were  his  caution- 
ers, and  requested  her  to  become  bound  for  the  relief 
of  the  pursuer,  by  which  she  could  not  at  the  worst  be 
subjected  in  payment  of  more  than  £400.  With  con- 
siderable reluctance  she  consented,  and  subscribed  a 
document  written  by  her  son-in-law,  but  without  ex- 
amining it.  The  letter  of  relief  now  produced  by  the 
pursuer  is  quite  at  variance  with  the  understanding  of 
the  defender,  and  proposed  arrangement.  The  de- 
fender, therefore,  now  denies  that  she  came  under  any 
such  obligation  as  that  expressed  in  the  letter  produced, 
and  now  libelled."  She  therefore  pleaded^}.  The 
letter  or  writing  founded  on  not  being  stamped,  is  null. 

2.  The  writing  libelled  being  neither  probative  nor 
holograph  of  the  defender,  and  no  rei  intervenius  hav- 
ing taken  place,  action  upon' it  cannot  be  maintained. 

3.  The  conclusion  in  the  summons  for  the  expense  of 
diligence  is  incompetent:  Taylor  v.  Taylor,  25th  Ja- 
nuary 1820,  F.  C. 

The  letter  founded  on  having  been  stamped,  the 
Lord  Ordinary  pronounced  the  following  interlocu- 
tor: 

"  16lh  December  1841 The  Lord  Ordinary  having  beard 

parties*  procurator?,  and  considered  the  process,  repels  the  tiiree 
first  defences,  and  decerns  in  terms  of  the  lihel,  with  the  ex- 
ception of  that  part  of  the  last  conclusion  which  relates  to  the 
expense  of  diligence,  which  is  reserved  hoc  statu:  Finds  the 
defender  liable  in  expenses ;  appoints  an  account  thereof  to  be 
given  in,  and,  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  to  repoit. 

"  Note, — The  averment  that  the  pursuer's  bond  to  the  bank 
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was  signed  after  obtaining  the  defender's  letter  of  relief  is  not 
proved,  and  must  therefore  be  disregarded.  The  Lord  Ordi- 
nary, therefore,  proceeds  entirely  on  the  rei  interventus, 

*'  He  eannot  go  along  with  the  reasoning  by  which  the  de- 
fender tries  to  maintain  that  there  can  be  no  ret  interventus 
unless  something  be  positively  done,  and  that  the  pursuer  did 
nothing.  There  are  some  loose  expressions  thrown  out  in  the 
pleadings  in  the  case  of  the  Dunmore  Coal  Company  (1st  Fe- 
bruary 1811,)  about  the  insufficiency  of*  the  assertion  of  a  ne« 
gative*  to  constitute  real  intervention.  But  what,  in  common 
sense,  can  amount  more  to  acting  on  the  faith  of  a  letter  of 
relief,  than  letting  another  continue  to  run  the  holder  of  the 
letter  into  debt  ?  The  pursuer  could  have  stopped  his  guaran- 
tee at  the  bank  whenever  he  chose ;  but  relying  on  this  letter 
from  the  defender,  he  allowed  her  son  to  go  on  drawing ;  and 
it  is  gravely  said,  that  because  permission  is  merely  passive,  it 
cannot  imply  positive  rei  interventus.  The  Lord  Ordinary  has 
no  doubt  that  a  mere  abstinence  from  diligence,  if  it  could  be 
proved,  would  exclude  the  plea  of  locus  panitentice  as  effec- 
tually as  the  actual  liberation  of  a  debtor.  A  person  is  asked 
to  become  a  cautioner  that  a  gunpowder  work  will  not  injure 
a  house.  He  agrees  on  getting  a  letter  of  relief.  Trusting  to 
this  letter,  he  lets  bis  caution  be  acted  upon  till  the  house  is 
blown  up.  He  is  then  told  that  the  letter  is  informal,  and  that 
mere  inactive  acquiescence  in  the  continuance  of  the  danger  and 
of  the  caution  cannot  form  a  rei  interventus.  Is  there  any  prac- 
tical sense  in  this  ? 

"  But,  moreover,  was  not  the  letter  in  question  granted  in  re 
mereatoria  ?*' 

The  defender  reclaimed.     At  advising, 

Lord  Mackenzie. — I  am  not  prepared  to  say  that  the  inter- 
locutor should  be  altered.  The  Lord  Ordinary,  in  his  note, 
puts  the  question,  whether  the  letter  in  question  was  not 
granted  in  re  mereatoria  f  but  his  Lordship  has  not  decided  the 
point ;  and  I  would  rather  not  decide  it,  as  it  is  unnecessary. 
If  the  letter  was  not  granted  after  the  signing  the  bond,  it  was 
granted  imteo  contextu.  It  is  plain  that  the  two  formed  one 
transaction.  If  the  defender  concurs  in  this  joint  transaction, 
and  the  parties  proceed  to  act  upon  it,  is  it  possible  to  say  there 
is  no  rei  interventus?  Suppose  Mrs  Carter,  after  granting 
this  letter,  had  gone  to  the  bank,  and,  standing  by,  had  seen 
money  got  upon  the  bond, — or  suppose  that  all  the  parties  bad 
gone  together, — would  it  have  been  possible  to  say  that  she 
was  not  answerable  on  the  ground  of  there  being  no  intervene 
tus  f  What  more  perfect  interventus  could  there  possibly  be 
than  actual  advances  after  the  letter  of  relief  was  granted  ? 
This  supposition  does  not  differ  much  from  the  actual  rase. 
This  bond  was  granted  in  favour  of  the  defender's  son-in-law. 
She  could  not  forget  that  it  had  been  granted,  or  that  he  would 
proceed  to  operate  upon  it.  She  knew  this  as  well  as  if  she  had 
seen  him  go,  or  gone  with  him  to  the  bank ;  and  she  also  knew 
just  as  well  that  the  cautioners,  in  allowing  their  obligation  to 
continue,  were  relying  on  her  letter  of  relief.  She  must  have 
known  all  these  things,  and  therefore  the  case  is  almost  the 
same  as  that  which  I  have  supposed.  The  continuance  of  the 
cautionary  obligation,  in  reliance  on  the  relief,  is  a  complete 
interventus.  It  is  true  the  letter  was  granted  at  the  beginning 
oC  the  transaction  ;  but  it  appears  to  me  to  be  just  the  same  as 
if  it  had  been  renewed  on  every  separate  occasion  when  a  sum 
was  drawn  from  the  account.  In  these  circumstances,  it  is  im- 
possible for  the  defendtr  to  draw  back  and  escape  from  her  ob- 
ligation of  relief. 

Lord  Gillies. — The  case  is  not  free  from  difficulty,  but  I 
concur.  There  is  something  very  metaphysical  in  the  idea  of 
a  negative  interventus  of  which  the  Lord  Ordinary  speaks ;  but 
I  think  there  was  something  here  very  like  a  positive  tWer- 
ventus.  The  pursuer  says  he  would  not  have  signed  if  he  bad 
not  previously  received  the  letter  of  relief.  This  statement, 
however,  doe^s  not  appear  to  be  correct,  for  he  did  sign  before 
receiving  it ;  *and  I  cannot,  therefore,  admit  that  this  plea  is 
available.  But  then  he  says,  that  though  he  signed,  there  was 
nothing  drawn  from  the  account  before  he  received  the  letter, 
and  that  if  he  had  not  received  it,  he  would  have  withdrawn 
bis  name  from  the  bond.  This  is  a  better  plea.  The  case, 
however^  is  not  similar  to  the  case  of  diligence  supposed  by  the 


Lord  Ordinary ;  and  I  would  not  readily  subscribe  to  the  opi- 
nion of  his  Lordbhip  on  that  case.  In  the  present  circum- 
stances, I  think  there  is  a  positive  interventus.  I  do  not  think, 
however,  it  can  be  held  that  this  letter  was  granted  in  re  mer- 
eatoria. It  is  true  that  bonds  are  oAen  granted  by  mercantile 
men  for  mercantile  purposes,  but  they  are  also  granted  by  men 
who  are  not  merchants.  The  present  letter  I  consider  to  be  of 
the  latter  description. 

Lord  Fullerton I  am  of  the  same  opinion.     The  case  is 

complicated  a  little  by  the  specific  terms  in  which  the  action 
is  laid,  making  it  desirable  to  show  that  the  granting  of  the 
letter  corresponds  with  the  execution  of  the  bond.  I  do  not 
think  the  case  turns  much  on  that,  for  it  is  admitted  that  the 
account  was  not  operated  upon  till  the  6th  of  February.  It  is 
said  there  is  here  a  kind  of  negative  interventus;  but  that  is 
owing  merely  to  the  form  of  stating  it,  for  it  equally  admits  of 
being  stated  positively.  The  pursuer  might  have  withdrawn 
his  cautionary  obligation  at  any  time ;  and  the  true  interpreta- 
tion of  the  letter  of  guarantee  was  simply  this, — '*  As  you  are 
bound,  and  are  to  continue  bound  for  the  cash>credit,  I  engage 
to  indemnify  you  for  all  the  claims  that  may  come  against  you 
on  that  account."  In  this  way  the  pursuer  does  not  withdraw 
his  obligation,  but  continues  bound,  and,  in  consequence,  large 
sums  are  drawn.  This  continuance  is,  in  its  nature,  affirma- 
tive, and  just  amounts  to  a  positive  interventus.  I  do  not  enter 
into  the  question,  whether  this  letter  is  to  be  considered  as 
granted  in  re  mereatoria.  I  think  there  would  be  great  difficulty 
in  holding  that  it  is. 

Lord  President — I  agree.  Were  we  to  go  upon  the  ground 
of  its  being  an  obligation  in  re  mereatoria,  I  would  have  great 
doubt ;  but,  on  the  orher  ground,  I  have  no  difficulty  whatever. 
It  is  impossible  to  look  at  the  terms  of  the  letrer  without  un- 
derstanding its  true  nature.  It  is  a  great  misfortune  for  the 
lady,  but  her  son-in-law  requires  a  cash-account,  and  applies  to 
the  pursuer  to  be  one  of  his  sureties.  He  scruples,  and  then 
she  grants  the  letter  In  question.  The  obligation  constituted 
by  that  letter  obviously  looks  forward  to  the  future.  It  was 
not  a  guarantee  for  a  day,  but  for  all  the  days  during  which  the 
pursuer,  trusting  to  his  relief,  continued  bound  for  the  cash- 
account.  This  is  the  only  fair  inference  which  can  be  drawn 
from  the  letter.  But  then  it  is  said  that  the  letter  was  granted 
on  the  28th  of  January,  and  that  the  bond  of  credit  was  not 
executed  till  the  5th  of  February.  In  one  sense  this  is  true, 
us  the  other  cautioner  did  not  sign  till  the  latter  date ;  but  in 
another  sense  it  is  not ;  for  it  is  to  be  observed,  that  both  the 
letrer  of  guarantee  and  the  pursuer's  signature  were  obtained 
on  the  28th  of  January.  It  is  also  a  material  fact,  that  the 
account  was  not  operated  upon  till  the  6th  of  February.  The 
guarantee  thus  contemplating  future  transactions,  I  am  clear 
that  there  was  a  positive  interventus.  As  to  a  negative  tn/er- 
ventus,  I  agree  with  Lord  Gillies,  that  the  idea  is  too  metaphy- 
sical. However,  we  are  not  bound  by  the  observations  in  the 
Lord  Ordinary's  note,  though  we  concur  in  adhering  to  hia 
Lordship's  interlocutor. 

The  Court  tuUtered^  with  additional  expenses. 

LordOrdinary,  Cockbum. — Act.  Solicitor-General  (M*NeiIl), 
Marshall;  Thomson,  Elder  and  Burn,  W.S.,  Agents. — Alt.  G. 
Bell,  Cleghorn;  Joseph  Grant,  W.S.,  Agent.^V.  Clerk. — 
LH.B.  I 

2lst  January  1842. 

Second  Division (J.  W.) 

No.  86. — James  Beaumont  Neilson  €ind  Othek6» 
Pursuers,  v.  Housbhill  Coal  and  Ihon  Compamt, 
Defenders, 

Exclusive  Privilege — Patent — Process— Jury  Trial — Issues — 
Reparation — In  an  action  of  damages  for  the  violation  of  a 
patent  granted  for  *'  <m  invention  for  tke  improved  appliea" 
tion  of  air  to  produce  heat  in  fires,  forges  and  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required** — Fvund 
that  the  pursuer  was  entitled  to  an  issue,  whether  the  invention 
described  in  the  letterS'patent  and  specification  is  not  his  ori- 
ginal  invention  f — and  that  he  was  not  bound  to  limit  his  issue 
to  the  question,  whether  he  is  tke  true  and  first  inventor  of  the 
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machiBery  tnd  appttntus,  far  which  the  letters -patent  were 
granted  t 

This  was  an  action  of  damages  for  the  contravention 
of  a  patent  for  *<  an  invention  for  the  improved  applica- 
tion of^ir  to  produce  heat  in  fires,  forges  and  furnaces, 
where  bellows  or  other  blowing  apparatus  are  required." 
The  warrant  for  the  letters-patent,  gives  and  grants  to 
the  pursuer,  James  Beaumont  Neilson,  "  leave,  license, 
and  full  power,  sole  privilege  and  authority,''  to  **  make, 
use,  exercise,  and  vend  the  said  invention  within  that 
part  of  his  Majesty's  united  kingdom  of  Great  Britain 
and  Ireland  called  Scotland,"  to  the  full  end  and  term 
of  fourteen  years  from  the  date  of  these  presents:  *<  Pro- 
vided always,  that  if  at  any  time  during  the  said  term 
hereby  granted,  it  shall  be  made  appear  to  his  Majesty, 
his  heirs  or  successors,  or  to  any  six  or  more  of  bis  or 
their  Privy  Council,  that  bis  grant  is  contrary  to  law,  or 
prejudicial  or  inconvenient  to  his  Majesty's  subjects  in 
general ;  or  that  the  said  invention  is  not  a  new  inven- 
tion, as  to  the  public  use  and  exercise  thereof,  in  that 
part  of  his  Majesty's  said  united  kingdom  called  Scot- 
land, or  not  invented  by  the  said  James  Beaumont  Neil- 
son  as  aforesaid ;  then,  upon  signification  thereof  to  be 
made  by  his  Majesty,  his  heirs  or  successors,  under  his 
or  their  Signet  or  Privy  Seal,  or  by  the  Lords  and  others 
of  his  or  their  Privy  Council,  or  any  six  or  more  of 
them,  under  their  hands  and  seals,  these  letters-patent 
shall  forthwith  cease,  determine,  and  be  utterly  void, 
to  all  intents  and  purposes :"  Provided  also,  that  "  the 
said  James  Beaumont  Neilson,  within  the  space  of 
four  calendar  months,  to  be  computed  from  the  date 
of  the  said  intended  letters-patent,  do  cause  a  particular 
description  of  the  nature  of  his  said  invention,  and  in 
what  manner  the  same  is  to  be  performed,  by  writing 
under  his  hand  and  seal,  to  be  enrolled  in  his  Ma- 
jesty's Court  of  Chancellary  in  that  part  of  his  Ma- 
jesty's said  united  kingdom  of  Great  Britain  and 
Ireland  called  Scotland,-  otherwise  the  said  letters- 
patent  to  be  void." 

In  compliance  with  this  proviso,  the  specification 
proceeds  in  these  terms :  **  I,  the  said  James  Beau- 
mont Neilson,  do  hereby  declare,  that  my  invention 
for  the  improved  application  of  air  to  produce  heat  in 
fires,  forges,  and  furnaces,  where  bellows  or  other 
blowing  apparatus  are  required,  consists  in  introducing 
into,  and  applying  to  the  fires,  forges,  and  furnaces, 
atmospheric  air,  in  the  following  manner :"  Here  fol* 
lows  a  specific  description  of  the  manner. 

The  following  draft  issues  were  framed  by  the  issue 
clerks : 


u 


II  baing  admitted,  that  on  the  Ist  day  of  October  1828,  the 
pofiuer,  James  Beauiftont  Neilson,  obtained  Itttters-patent  under 
the  Great  Seal  used  in  Scotland,  in  place  of  the  Great  Seal 
thereof,  whereby  there  was  granted  to  him  the  exclusive  privi- 
lege during  the  period  of  fourteen  years  from  the  said  1st  day 
of  October  1838,  of  using,  as  his  original  invention,  certain 
machinery  or  apparatus  for  the  improved  application  of  air  to 
produce  beat  in  fires,  forges,  and  furnaces,  where  bellows  or 
other  blowing  apparatus  are  required,  as  described  in  the  said 
}«tfers -patent,  and  in  the  specification,  which,  it  is  admitted, 
was  doly  enrolled  in  terms  of  the  proviso  contained  in  the  said 
letters-patent  s 

**  It  being  also  admitted  that  the  pursuers,  other  than  the 
said  James  Beaumont  Neilson,  have  acquired  by  anignment  from 
htm,  a  joint  interest  with  him  in  the  said  patent : 

'*  Whether  the  said  James  Beaumont  Neilson  is  the  true  and 
first  iflvsoior  of  the  said  machtoery  or  apparatus  for  which  the 


said  letters-patent  were  granted?  and  Whether,  in  the  course 
of  the  year  1840,  and  during  the  currency  of  the  said  letters- 
patent,  the  defenders,  in  or  at  their  iron-works  at  Househill, 
did  by  themselves  or  others,  without  the  license,  consent,  or 
permission  of  the  said  James  Beaumont  Neilson,  or  the  other 
pursuers,  wrongfully,  and  in  contravention  of  the  privileges 
conferred  by  the  said  letters- patent,  use  in  or  at  their  said 
works,  machinery  or  apparatus  in  imitation  of,  and  substantially 
the  same  with  the  machinery  or  apparatus  described  in  said 
specification,  to  the  loss,  injury,  and  damage  of  the  pursuers? 
Or, 

**  Whether  the  description  of  the  machinery  or  apparatus  con- 
tained in  the  said  specification,  is  not  such  as  to  enable  work- 
men  of  ordinary  skill  to  make  machinery  or  apparatus  capable 
of  producing  the  effects  set  forth  in  the  said  letters-patent? 

**  Whether  machinery  or  apparatus,  constructed  according  to 
the  description  in  the  said  letters-patent  and  specification,  is  not 
practically  useful  for  the  purpose  therein  set  forth  ? 

"  Whether  machinery  or  apparatus,  substantially  the  same 
with  that  described  in  the  said  letters-patent  and  specification, 
was  used  within  Great  Britain  for  the  purpose  aforesaid,  before 
the  said  patent  was  obtained  ?" 

The  draft  issues  proposed  by  the  pursuers  were  in 
these  terms : 

"  It  being  admitted,  that  on  the  1st  day  of  October  1828, 
the  pursuer,  James  Beaumont  Neilson,  obtained  letters-patent 
under  the'Great  Seal  used  in  Scotland,  in  place  of  the  Great 
Seal  thereof,  whereby  there  was  granted  to  him  the  exclusive 
privilege,  during  the  period  of  fourteen  years  from  the  said  1st 
day  of  October  1828,  of  using,  exercising,  and  vending  an  in* 
vention  for  the  improved  application  of  air  to  produce  heat  in 
fires,  forges,  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required,  as  described  in  the  said  letters-patent, 
and  in  the  specification,  which  it  is  admitted  was  duly  en* 
rolled  in  terms  of  the  proviso  contained  in  the  said  letters- 
patent : 

'*  It  being  also  admitted  that  the  pursuers,  other  than  the 
said  James  Beaumont  Neilson,  have  acquired  by  assignment  from 
him  a  joint  interest  with  him  in  the  said  patent : 

"  Whether  the  said  James  Beaumont  Neilson  is  the  true  and 
first  inventor  of  the  invention  for  which  the  said  letters-patent 
were  granted  ?  and  Whether,  in  the  course  of  the  year  1840, 
and  during  the  currency  of  the  said  letters-patent,  the  defen  - 
ders,  in  or  at  their  iron-works  at  Househill,  did  by  themselvea 
or  others,  without  the  license,  consent,  or  permission  of  the 
said  James  Beaumont  Neilson,  or  the  other  pursuers,  wrong- 
fully, and  in  contravention  of  the  privileges  conferred  by  the 
said  letters-patent,  use,  and  put  in  practice  the  said  invention  in 
the  smelting  of  iron,  or  otherwise,  to  the  loss,  injury,  and  damage 
of  the  pursuers  ?  Or, 

"  1.  Whether  the  specification  engroased  in  the  schedule 
hereunto  annexed,  does  not  sufficiently  describe  the  nature  of 
the  invention,  and  in  what  manner  the  same  is  to  be  performed? 

"  2.  Whether  the  invention,  as  described  in  the  said  specifi- 
cation, is  not  practically  useful  for  the  purposes  set  forth  in  the 
letters-patent? 

"  3.  Whether  the  Mud  invention  was  not,  at  the  time  of 
granting  the  said  letters-patent,  a  new  invention,  as  to  the  publia 
use  and  exercise  thereof,  in  that  part  of  the  united  kingdom  called 
Scotland?" 

The  Lord  Ordinary  made  avizandum  with  both 
drafts,  accompanying  his  interlocutor  with  the  follow- 
ing note : 

'*  This  is  an  action  at  the  instance  of  a  patentee  and  his  part- 
ners, for  the  alleged  infringement  by  the  defenders  of  a  patent 
granted  to  the  pursuer,  Mr  Neilson,  *  for  the  improved  applica- 
tion of  air  to  produce  heat  in  fires,  forges,  and  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required.' 

**  Upon  the  record,  as  prepared  and  ready  to  be  closed  by  the 
parties,  the  clerks  have  given  out  issues,  in  which  the  leading 
question  put  to  the  jury  is  expressed  in  the  following  terms, — 
*  Whether  the  said  James  Beaumont  Neilson  is  the  true  and 
first  inventor  of  the  said  machinery  and  apparatus  for  which  the 
said  lettccs-patent  were  granted/  &c.    To  which  the  pursuers 


176 


REPORTS  OF  CASES  DECIDED 


[January 


object,  and  contend  that  they  are  entitled  to  bare  the  question 
Bent  to  the  jury  in  more  general  and  comprehenfiive  terras,  so 
as  simply  to  require  the  jury  to  say,  *  whether  he  is  the  true  and 
first  inventor  of  the  invention  for  which  the  said  letters- patent 
were  granted/  &c.,  and  corresponding  corrections  to  the  same 
effect  are  proposed  in  the  alternative  issues. 

**  The  pursuers,  in  support  of  their  draft,  contend  that  the 
terms  in  which  they  have  framed  the  issues  present  the  correct 
questions  which  the  Court  and  jury  have  to  try  in  every  case  of 
patent ; — that  these  should  be  framed  with  a  due  regard  to  the 
Statutes  by  which  patents  are  regulated,  and  with  specific  re- 
ference to  the  conditions  inserted  in  the  patent  itself;  and  that, 
accordingly,  the  words  used  in  their  draft  are  those  in  which 
the  pleas  of  parties  urging  similar  objections  to  patents  in  Eng- 
land, as  those  now  maintained  by  the  defenders,  are  technically 
expressed.  The  pursuers  further  allege,  that  the  issues  as 
framed  by  the  clerks,  might  expose  them  to  great  hazard,  even 
if  they  proved  their  invention  to  be  new,  as  the  question  is 
limited  to  machinery  and  apparatus,  and  not  to  the  principle 
or  substance  of  the  invention  itself,  for  which  the  patent  was 
granted. 

**  The  defenders,  on  the  other  hand,  maintain  that  the  issues, 
as  framed  by  the  clerks,  are  those  which  have  been  sanctioned 
by  this  Court  for  a  course  of  years  in  all  analogous  cases,  and 
that  there  is  no  good  reason  for  changing  them,  even  though  the 
pleas  in  English  practice  may  be  framed  in  the  terms  mentioned 
by  the  pursuers.  They  aver,  that  the  question  put  by  the  clerks 
is  best  adapted  to  try  the  case,  just  because  it  is  mofe  specific 
and  precise  than  that  submitted  by  the  defenders,  and  the  terms 
of  the  presiding  Judge's  charge  to  the  jury,  in  a  case  tried  in 
England  upon  this  very  patent,  were  quoted,  to  show  that  truly 
the  validity  of  the  patent  depended  ou  the  novelty  of  the  ma- 
chinery and  apparatus  described  in  the  specification. 

**  It  is  fit  that  such  a  question  should  be  decided  by  the  Court 
before  the  ulterior  proceedings  must  be  conducted  after  the  issues 
are  adjusted. 

*'  H)td  the  Lord  Ordinary  given  any  decision  on  the  point 
himself,  he  should  have  thought  that  there  was  great  weight  in 
the  objection  of  the  pursuers,  at  least  as  to  the  first  issue.  In 
Scotland,  it  is  well  known  that  prior  to  the  Union,  we  had  no 
special  Statute  legalizing  patents ;  and  none  of  our  institutional 
writers  before  Professor  Bell,  allude  to  the  subject,  except 
Bankton,  in  whose  work  (published  in  1751)  some  doubt  is 
thrown  out  (Vol.  I.  p.  411,)  as  to  the  validity  of  exclusive 
privileges  granted  by  the  Sovereign  in  Scotland  to  private  in- 
dividuals or  companies  in  matteis  of  trade  or  manufacture.  But 
it  was  soon  found  that  the  validity  of  these  rights  was  incon- 
testable, not  only  under  the  King's  prerogative,  which  was  pro- 
bably never  more  limited  in  Scotland  than  in  England,  but 
under  the  Articles  of  Union,  which  provided  (Art.  6.)  '  that  all 
parts  of  the  united  kingdon^,  forever  after  the  Union,  shall  have 
the  same  allowances,  encouragements  and  drawbacks,  and  be 
under  the  same  prohibitions,  restrictions,  and  regulations  of 
trade.' 

'*  In  virtue  of  that  compact,  the  English  Act  of  Jamfs  I.  cap. 
23,  legalizing  patents  for  limited  terms,  has  become  law  in 
Scotland, — and  the  late  Statute  passed  in  IS35,  (5  and  6  Will. 
IV.  cap.  83,  commonly  called  Lord  Brougham's  Act,)  contains 
specific  regulations  for  the  protection  and  trial  both  of  English 
and  Scotch  patents.  The  latter  Statute,  in  particular,  contains 
the  following  provision,  which  is  much  relied  on  by  the  pur- 
suers. It  is  enacted,  §  2,  that  where,  '  by  verdict  cf  a  jury,  it 
shall  be  proved  or  specially  found,  that  any  person  who  shall 
have  obtained  letters-patent  for  any  invention,  or  supposed  m- 
vention,  was  not  the  first  inventor  thereof,  or  of  some  part  thereof, 
by  reason  of  some  other  person  having  invented  or  used  the 
same,  or  some  part  thereof,  before  the  date  of  such  letters- 
patent  ;  or  if  such  patentee  shall  discover  that  some  other  per- 
son had,  unknown  to  him,  invented  or  used  the  same,  or  some 
part  thereof,  before  the  date  of  such  letters-patent,  it  shall  be 
lawful  for  such  patentee,  or  bis  assignees,  to  petition  his  Ma- 
jesty in  Council  to  confirm  the  said  letters-patent,  or  to  grant 
new  letters-pateift.' 

**  Now  the  first  issue,  as  drawn  by  the  pursuers,  is  framed 
in  literal  accordance  with  this  provision  of  the  Statute. 

'*  It  is  also  said,  that  the  form  of  issue  proposed  by  them  is 


agreeable  to  the  condition  of  the  patent,  which  (in  the  language 
of  the  warrant)  contains  this  limitation  and  provision  : — *  Pro- 
vided always,  likeas  it  is  expressly  provided  and  declared,  that 
if,  at  any  time  during  the  said  term  hereby  granted,  it  shall  be 
made  appear  to  his  Majesty,  his  heirs  or  successors,  or  to  any 
six  or  more  of  his  or  their  Privy  Council,  that  his  grant  is  con- 
trary to  law,  or  prejudicial  or  inconvenient  to  his  Majesty's 
subjects  in  general ;  or  that  the  said  invention  is  'not  a  new  in- 
vention, as  to  the  public  use  and  exercise  thereof  in  that  part  of 
his  Majesty's  said  united  kingdom  called  Scotland,  or  not  tn- 
vented  by  the  said  James  Beaumont  NeiUon  as  aforesaid,  then, 
upon  signification  thereof,  to  be  made  by  his  Mnjesty,  bis  heirs 
or  successors,  under  his  or  their  Signet  or  Privy  Seal,  or  by  the 
Lords  and  others  of  his  or  their  Privy  Council,  or  any  six  or 
more  of  them  under  their  hands  and  seals,  these  letters-patent 
shall  forthwith  cease,  determine,  and  be  utterly  void  to  all  in- 
tents and  purposes.' 

**  Although  the  Statute  and  the  patent  are  framed  in  the 
terms  before  quoted,  it  is  probable  that  either  form  of  the  issue, 
now  under  consideration,  would,  under  a  proper  direction  from 
the  Judge,  be  sufficient  to  try  the  case.  At  the  same  time,  the 
issue  suggested  by  the  words  of  the  Statute  seems  preferable : 
as  it  is  the  more  general,  and  comprehends  the  chief  question  to 
be  solved  by  the  jury,  almost  under  any  conceivable  form  of 
patent  which  can  be  granted  by  the  Crown.  It  is  notorious  that 
some  patents  are  granted  for  new  or  improved  machinery, — 
some  for  the  discovery  of  a  new  principle  in  arts  and  manufactures, 
— and  many  for  new  chemical  combinations,  and  generally  for 
inventions  in  every  art  that  human  ingenuity  can  devise.  But 
whatever  may  be  the  nature  or  object  of  the  patent,  the  primary 
condition  on  which  the  validity  of  all  patents  depends,  seems  to 
be  sufficiently  brought  to  issue  by  the  question  put  in  the  words 
of  the  Statute — Whether  or  not  the  patentee  was  *  the  first 
inoenttr  of  the  invention  for  which  the  letters-patent  were 
granted.' 

"  If  there  were  any  usage  or  fixed  style  of  issues  relative  to 
patents  already  adopted  in  our  practice,  it  might  be  inconvenient 
to  depart  from  them ;  but  the  Lord  Ordinary  doubts  the  sup- 
posed universality  of  the  practice,  and  there  certainly  has  been 
none  since  the  Statute  of  1835,  sufficient  to  preclude  the  Court 
from  reconsidering  the  proper  style  of  issues  applicable  to  ques- 
tions of  this  sort.  Prior  thereto,  the  issues  sustained  by  the 
Lord  Chancellor  (Eldon)  in  the  case  of  Astley  and  Taylor  (1 
Shaw's  A  pp.  Case*,  p.  54),  were  perhaps  the  most  authoritative 
that  could  be  referred  to  in  our  practice.  These  were  not  pre- 
cisely in  the  words  of  either  of  the  drafts  now  proposed,  though 
they  were  more  nearly  parallel  with  that  of  the  pursuers  than 
with  the  issues  of  the  clerks;  but  it  is  rather  thought  that  the 
later  Statute  supersedes  former  practice,  and  indicates  the 
primary  issue  best  adapted  for  the  trial  of  the  validity  of  patents 
in  future  cases. 

**  It  is  very  material  also  to  observe,  that  the  issues  suggested 
by  the  Statute  are  precisely  those  raised  by  the  technical  pleas^ 
which  seem  to  be  now  adopted  in  English  practice,  as  the  pro- 
per and  relevant  objections  to  the  validity  of  patents.  This  is 
satisfactorily  proved  by  the  record  of  a  question  recently  tried 
in  the  Court  of  Exchequer  in  England  upon  the  very  patent 
now  libelled  on.  •  In  the  case  referred  to  (Neilson  v.  Harford), 
the  first  plea  put  on  record  for  the  defendant  was,  *  that  the 
said  J.  B.  Neilson  was  not,  at  the  time  of  the  making  of  the 
said  letters- patent,  the  true  and  first  investor  of  any  inventiom 
for  the  improved  application  of  air  to  produce  heat  in  fixes, 
forges,  and  furnaces,'  &c. 

**  Under  a  plea  to  that  effect,  it  seems  plain  from  the  pro- 
ceedings on  the  trial  now  referied  to,  that  it  will  be  open  to  the 
defenders  to  enter  into  the  most  extensive  inquiry  aa  to  the 
nature  and  merits  of  the  machinery  or  apparatus  invented  by 
the  pursuer  for  supplying  heated  air  to  furnaces.  For  in  the 
final  opinion  which  the  learned  Judge  (Mr  Baron  Parke)  de- 
livered as  the  judgme^rt  of  the  Court,  he  stated,  that  *  taking 
the  construction  of  this  specification  on  ourselves,  as  we  are 
bound  to  do,  it  becomes  necessary  to  examine  what  the  nature 
of  the  invention  is  which  the  plaintiff  has  disclosed  by  this  in- 
strument. It  is  very  difficult  to  distinguish  it  from  the  speci- 
fication of  a  patent  for  a  principle,  and  this  at  first  created  in 
the  minds  of  some  of  the  Court  much  difficulty ;  but  after  full 
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eontideration,  we  thiDk  that  the  plaintiff  does  not  merely  claim 
a  principle,  but  a  mtchine  embodying  a  principle,  and  a  rery 
▼aloable  one.  We  think  the  case  most  be  considered  as  if,  the 
principle  being  well  known,  the  plaintiff  had  first  invented  a 
mode  of  applying  it  by  mechanical  apparatus  to  furnaces,  and 
his  invention  then  consists  in  this, — by  interposing  a  receptacle 
for  heating  air  between  the  blowing  apparatus  and  the  furnace. 
In  this  receptacle  he  directs  the  air  to  be  heated  by  the  applica* 
tion  of  heat  externally  to  the  receptacle,  and  thus  he  accom* 
plishes  the  object  of  applying  the  blast,  which  before  was  of 
cold  air,  in  a  heated  state,  to  the  furnace.' — See  octavo  edition 
of  the  trial,  p.  374. 

"  While  these  are  the  views  of  the  Lord  Ordinary  on  the 
first  and  leading  issue  proposed  in  the  present  case,  he  is  in* 
dined  to  think  that  the  questions  stated  in  the  aUernativ€  issues 
of  the  clerks  are  not  liable  to  the  same  objections  as  have  been 
nrged  against  the  first  issue.  The  Statute  does  not  contain 
any  specific  reference  to  these  points,  and  the  pursuers'  argu« 
ment,  in  support  of  their  own  style,  is  founded  chiefly  on  the 
conditions  of  the  letiers-paiaU,  which  are  expressed  in  terms 
similar  to  those  used  in  the  pursuers'  issues.  But  it  is  rather 
thought  that  the  issues  framed  by  the  clerks  bring  out  more 
precisely  the  points  to  which  the  inquiry  of  the  jury  must  be 
directed  under  these  heads,  although  it  is  probable  that  either 
form  of  issue  would  be  sufficient  to  try  the  case." 

The  following  were  the  issues  as  adjusted  by  the 
Coort: 

"  It  being  admitted,  that  on  the  1st  day  of  October  1828, 
the  pnrsoer,  James  Beaumont  Neilson,  obtained  letters-patent 
under  the  Great  Seal  used  in  Scotland,  in  place  of  the  Great 
Seal  thereof,  and  duly  enrolled  a  specification  in  terms  of  the 
proviso  contained  in  said  letters-patent,  being  Nos.  21  and  22 
of  process: 

*'  It  being  also  admitted  that  the  pursuers,  other  than  the 
said  James  Beaumont  Neilson,  have  acquired,  by  assignment 
from  him,  a  joint  interest  with  him  in  the  said  patent : 

*'  Whether,  in  the  course  of  the  year  1840,  and  during  the  cur- 
rency of  the  said  letters-patent,  the  defenders  did,  in  or  at  their 
iron- works  at  Househill,  by  themselves  or  others,  wrongfully,  and 
in  contravention  of  the  privileges  conferred  by  the  said  letters- 
patent,  ase  machinery  or  apparatus  substantially  the  same  with 
the  machinery  or  apparatus  described  in  said  specification, 
and  to  the  effect  set  forth  in  the  said  letters-patent  and  spe- 
dfication,  to  the  loss,  injury,  and  damage  of  the  pursuers? 

**  1.  Whether  the  invention,  as  described  in  the  said  letters- 
patent  and  specification,  is  not  the  original  invention  of  the 
pursuer,  the  said  James  Beaumont  Neilson  ? 

**  2.  Whether  the  description  contained  in  the  said  specifica- 
tion, is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
make  machinery  or  apparatus  capable  of  producing  the  effect  set 
forth  in  the  said  letters-patent  and  specification  ? 

S.  Whether  machinery  or  apparatus  constructed  according  to 
the  description  in  the  said  letters-patent  and  specification,  is  not 
practically  useful  for  the  purposes  set  forth  in  the  said  letters- 
patent? 


•• 


The  damages  are  laid  as  under, — 
"  Profits  claimed,  as  at  the  date  of  the  action, 
"  Other  damages,  as  at  the  same  date. 


£10,000 
2,000 

£12,000" 

Pursuers'  Authorities. — Bolton  v.  Watt,  Daris,  p.  163. 
Statutes,  5  and  6  Will.  IV.  c.  83 ;  2  and  3  Vict.  c.  67.  Rex 
V.  Wheeler,  2  Barn,  and  Aid.  p.  349.  Hullet  v.  Hague,  2 
Barn,  and  Aid.  370.  Godson  on  Patents,  p.  76.  Astley,  1 
Sh.  App.  p.  54.     Neilson  v,  Harford. 

Defenders*  Authorities. — Adam  on  Jury  Trial,  p.  110. 
Russel  and  Crichton,  8th  June  1839.  Brown  15th  May  1841, 
and  2dth  June  1841.     Godson,  p.  36. 

Lord  Ordimofy,  Cuninghame. — Act.  Rutherfurd,  Robertson, 
Anderson,  Inglis ;  G.  and  G.  Dunlop,  W.S.,  Agents. — Alt, 
Solidtor-General  (M'Neill),  Wbigham,  Muir;  Tod  and  Ro- 
manes, W.S.,  Aif*nts.^Jwry  C^A.— fJ.W.] 

SCOTTISH  JURIST. 


2\se  Januart/  1842. 

Second  Division (J.  W.) 

No.  87^— John  Cox,  Pursuer,  v.  George  Tait  and 

Others,  Defenders* 

Process^- Summons,  Amendment  of — It  being  set  forth  in  a  sum' 
mons  that  the  pursuer  had  granted  an  acceptance,  for  which  he 
was  to  receive  value  in  hides  and  skins  ;  that  by  a  letter  ofgua^ 
rantee^  a  cautioner  had  become  bound  to  see  him  so  paid ;  and 
that  the  principal  had  failed  to  complete  his  agreement —  Held, 
in  an  action  for  the  balance,  that  the  libel  assumed  payment  of 
the  bill  by  the  acceptor  when  due,  and  that  an  averment  of  it  on 
the  record  was  sufficient. 

The  pursuer  set  forth  in  his  summons,  that  he  had 
granted  a  promissory-note  to  the  defender,  George 
Tait,  for  which  he  was  to  give  value  in  hides  and  skins, 
and  that  Ann  Tait,  whom  the  other  defenders  repre- 
sented, became  bound,  by  a  letter  of  guarantee,  to  see 
the  pursuer  paid  in  hides  and  skins  to  the  value  of  his 
acceptance.  The  defender  failed  to  complete  his  agree* 
ment,  and  action  was  brought  against  him  and  the  re- 
presentatives of  the  cautioner  for  the  balance.  It  was 
averred  on  the  record  that  the  pursuer  had  retired  the 
bill  when  it  fell  due,  but  it  not  having  been  so  libelled, 
he  tendered  an  amended  summons  containing  that  ad- 
dition. The  Lord  Ordinary  simply  refused  to  admit 
the  proposed  amendment;  and  a  reclaiming  petition 
having  been  presented,  was  refused  on  the  ground  that 
the  amendment  was  unnecessary. 

Lord  Ordinary,  Cockbarn. — Act,  G.  G.  Bell,  Pattison ;  A. 
Kennedy,  W.S.,  Agent.^Alt.  Moir;  John  Murdoch,  S.S.C, 
Agent T.  Clerk |  J.W.J 


2\si  January  1842. 

Second  Division. — (J.  W.) 

No.  88« — Robert  Greio  and  Others,  Petitioners. 

Burgh — Disfranchisement — Managers,  Appointment  of. 

A  royal  burgh,  not  comprehended  under  the  Reform 
Act,  having  become  disfranchised  by  the  wilful  ab- 
sence of  a  majority  of  the  councillors  from  the  meeting 
called  for  the  election  of  the  new  councillors,  and  in 
consequence  of  which  no  election  took  place, — on  the 
application  of  the  minority,  the  Court  remitted  to  the 
Sheriff  to  report  the  names  of  persons  qualified  to  act 
as  managers  of  the  burgh,  from  whom  they  selected 
three — ^two  who  were  not  of  the  number  of  absentees, 
and  one  who  was,  but  to  whom  the  objection  was 
waived.  These  they  appointed  to  the  office  of  ma- 
nagers of  the  affairs  of  the  burgh,  any  two  of  whom  to 
be  a  quorum. 

Act.  Solidtor-General  (M'Neill),  Monro;  T.  and  R.  Lan- 
dale,  S.S.C,  Agents. — Alt,  Rutherfurd,  Deas;  Sang  and  Adam, 
S.S.C.,  ii^eafs.— [J.W.] 


22d  January  1842. 
First  Division. — (H.  B.) 
No.  89. — The   Earl  of   Eglinton,  Pursuer  and 
Charger,  r.  Lord  Montgomerie  and  Others, 
Defenders,  and  James  Dunlop  and  Others  (Pa- 
tersoris  Trustees),  Suspenders. 

Entail,  Unrecorded,  Powers  of  Heir  possessing  under — A  partg 
possessing  under  an  entail  of  lands  situated  in  two  diffsrent 
counties,  obtained  an  Act  of  Parliament  authorising  a  sale  of 
those  in  the  one  county  for  the  purchase  of  lands  in  the  other, 
to  be  settled  on  the  heirs  of  entail  **  in  the  same  order  and 
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coune  of  aucc€$»ion,**  and  subject  to  the  $ame  '*  restrictiont  and 
limitatiofUf  elau$ea  irritant  and  retolutive. "  Under  the  authority 
of  this  Act  the  lands  were  sold,  and  others  purchased  and  entailed^ 
and  the  entail  recorded.  Thereafter,  the  party  who  had  obtained 
the  Act,  on  the  marriage  of  her  son  executed  a  deed,  in  which, 
reserviny  her  own  liferent,  she  disponed  to  him,  her  "  heir  of 
tailzie,*'  and  the  other  substitutes,  as  before,  the  whole  of  the 
lands  of  the  original  entail  not  sold,  and  those  purchased  under 
the  Act,  under  the  same  fetters,  but  providing  that  he,  his 
heirs  and  successors,  should  be  bound  to  possess  '*  by  virtue  of 
these  presents,"  On  this  deed  infeftment  was  taken,  andpos^ 
session  followed  for  more  than  forty  years — Held,  1.  T'hat  this 
deed  must  be  considered  as  an  original  substantive  entail,  and 
not  having  been  recorded  in  the  Register  of  Tailzies,  was  in- 
effectual  against  creditors  or  purchasers  ;  and  2.  TTiat  the  heir 
in  possession  had  full  power  to  sell  and  use  the  price  at  plea- 
sure, free  from  all  claims  whatever  at  the  instance  of  the  sub- 
stitute  heirs  of  entail. 

In  1728,  Hugh  Moutgomerie  of  Hartfield  executed 
an  entail  of  certain  lands  in  the  counties  of  Renfrew 
and  Ayr — those  in  Renfrew  being  described  as  "  the 
eight-pound  land  of  old  extent  of  Lochliboside  and 
Hartfield/'  and  those  in  Ayr  as  *<  the  ten-pound  land 
of  old  extent  of  Skelmorlie"  and  others.  The  destina- 
tion, failing  issue  of  the  entailer's  own  body,  was,  to 
and  in  favour  of 

*'  Sir  Robert  Montgomerie  of  Skelmureljr,  Baronet,  my  nephew, 
in  liferent,  for  his  liferent  use  allenarly,  and  to  the  beirt-male  of 
his  body;  wbllks  failzeing,  to  tbe  eldest  beir-female  of  the 
body  of  the  said  Sir  Robert  Montgonierie,  and  the  heirt-male 
of  the  body  of  the  said  eldest  heir-female ;  wbilks  failseing,  the 
next  beir-female  saecessive  of  the  body  of  the  said  Sir  Robert 
Montgomerie,  and  tbe  heirs-male  of  tbe  body  of  the  said  next 
heir-female  successive ;  wbilks  failzeing,  to  Alexander  Clark, 
son  to  the  deceased  Mr  James  Clark,  minister  of  the  gospell 
at  Glasgow,  procreat  betwixt  him  and  Christine  Montgomerie, 
his  spouse  and  my  sinter,  and  tbe  heirs-male  of  his  body  ;  wbilks 
failzeing,  to  tbe  eldest  heir-female  of  the  body  of  the  said  Alex- 
ander Clark,  and  the  heirs-male  of  the  body  of  tbe  said  eldest 
heir-female ;  wbilks  failzeing,  tbe  next  heir- female  successive  of 
tbe  body  of  tbe  said  Alexander  Clark,  and  tbe  heirs-male  of  the 
body  of  tbe  said  next  heir-female  successive ;  wbilks  failzeing, 
to  any  other  heirs  of  tailzie  to  be  nominal  and  appointed  by  me 
by  wrjTte  under  my  hand  at  any  time  in  my  life  in  my  liege 
poustie ;  wbilks  also  failzeing,  to  my  own  nearest  lawful  heirs 
and  assigneys  whatsomever,  the  eldest  heir-female  always  ex- 
cluding all  other  beirs-portloners,  and  succeeding  vrithout  divi- 
aion  in  fee  heritably." 

Sir  Robert  Montgomerie  predeceased  the  entailer 
without  issue-male,  but  leaving  three  daughters,  Lillias, 
Isabella  and  Agnes.  On  the  death  of  the  entailer,  be- 
come Sir  Hugh  by  his  nephew's  death,  Lillias  Mont- 
gomerie completed  her  title  under  the  entail.  She 
was  afterwards  married  to  Alexander  Montgomerie  of 
Coilsfield,  and  in  1767  an  Act  of  Parliament  was  ob- 
tained, entitled  <*  An  Act  to  enable  Lillias  Montgo- 
merie of  Skelmorlie  to  sell  lands  in  the  county  of 
Renfrew,  and  to  lay  out  the  monies  arising  thereby  in 
the  purchase  of  lands  contiguous  to  other  lands  of  the 
said  Lillias  Montgomerie  in  the  county  of  Ayr,  and 
for  other  purposes  therein  mentioned."  This  Act,  after 
narrating  tbe  entail  of  1728,  the  succession  of  Mrs 
Lillias  Montgomerie,  and  the  prohibition  against  sell- 
ing* proceeds  as  follows : 

'*'  And  whereas  the  lands  of  Skelmorly  was  the  ancient  inheri- 
tance of  the  family,  where  they  bad  and  still  have  their  seat, 
and  from  whence  they  drew  their  designation ;  and  these  lands 
make  pari  of  tbe  entailed  estate,  and  are  situated  within  the 
sheriffdom  of  Air:  And  whereas  the  lands  of  Ormesheugh, 
another  part  of  tbe  said  entailed  estate,  lie  also  within  the 
fberiffdom  of  Air :  And  whereas  the  lands  of  Lochliboside  and 


Hartfield,  which  are  also  part  of  tbe  entailed  estate,  lie  witbia 
the  sheriffdom  of  Renfrew,  remote  from  the  other  parts  of  the 
estate,  in  a  barren  and  billy  country,  little  capable  of  improve- 
ment :  And  whereas  it  would  be  highly  beneficial  to  the  said 
Lillias  Montgomerie,  and  the  other  heirs  of  entail,  and  to  tbe 
entailed  estate,  if  tbe  lands  of  Lochliboside  and  Hartfield  could 
be  sold,  and  tbe  price  thereof  applied  to  the  purchase  of  other 
lands  more  improveable,  and  lying  in  the  shire  of  Air,  where 
the  lands  of  Skelmorlie,  the  ancient  seat  of  the  family,  is  situated : 
But  these  advantages  cannot  be  obtained  without  the  authority 
of  Parliament :" 

Be  it  therefore  enacted, 


"  That  it  shall  and  may  be  lawful  to  and  for  tbe  said  Lillias 
Montgomerie,  at  any  time  during  her  life,  and  to  and  for  tbe 
respective  tenants  in  tail  for  the  time  being,  who  shall  be  in 
possession  of  the  premises  by  virtue  of  tbe  said  deed  of  entail, 
and  of  tbe  age  of  twenty-one  years,  by  and  with  tbe  approba- 
tion and  consent  of  Robert  Dundas  of  Arniston,  Esq.,  his  Ma- 
jesty's Advocate  for  Scotland"  (and  others),  **  to  sell  the  fore- 
said eight-pound  land  of  Locbliboside  and  Hartfield,  with  the 
teinds,'*  fcc.,  '*  and  that  without  importing  a  contraveotion  of 
the  entail." 

It  is  further  enacted,  that  the  price  arising  from  the 
sales  shall  be  vested  in  the  said  Robert  Dundas  (and 
others), 

'*  in  trust,  and  to  tbe  end  that  tbe  taid  trustees,  or  any  three 
of  them,  shall,  with  the  privity,  consent,  and  approbation  of  the 
said  Lillias  Montgomerie,  or  of  such  respective  tenant  in  tail, 
in  possession,  and  of  the  age  aforesaid,  immediately  after  such 
sale  or  sales  shall  be  made,  or  as  soon  after  as  conveniently  may 
be,  apply  and  dispose  of  tbe  moneys  arising  by  such  sale  or  sales 
in  tbe  purchase  of  other  lands,  lying  in  tbe  shire  of  Air,  more 
commodious  and  contiguous  to  the  said  lands  of  Skelmorly  and 
Ormsheugh ;  which  said  lands  so  to  be  purchased  shall,  immedi- 
ately after  the  purchase  thereof,  be  settled,  disponed,  and  pro- 
vided to  and  for  the  use,  benefit,  and  behoof  of  the  said  Lillias 
Montgomerie,  and  the  said  other  heirs  of  entail,  according  to 
tbe  different  rights  and  interests,  and  in  the  same  order  and 
course  of  succession  as  the  same  premises  are  secured  to  and 
for  them  and  their  benefit  respectively,  in  and  by  the  aaid  deed 
of  entail,  and  subject  to  tbe  restrictions  and  limitations,  clauses 
irritant  and  resolutive  therein  contained,  and  shall  immediately 
after  record  the  said  settlements  and  dispositions  so  to  be  made, 
in  the  Register  of  Tailzies,  pursuant  to  an  Act  parsed  in  the 
Parliament  of  Scotland  in  the  year  1685,  intituled  Act  concern- 
ing Tailzies;  and  in  the  meantime,  till  such  purcbanes  can  be 
made,  to  place  out  such  moneys  arising  by  the  said  sale  or  sales, 
with  such  consent  and  approbation  as  aforesaid,  upon  real  te- 
curity,  at  interest,  for  the  uses  aforesaid,  and  upliftable  only  with 
tbe  like  consent  and  approbation." 

Under  the  authority  of  this  Act  the  lands  of  Loch- 
liboside and  Hartfield  were  sold,  and  the  price  applied 
in  the  purchase  of  certain  parts  of  the  estate  of  Coils- 
field  belonging  in  fee-simple  to  Alexander  Montgomerie, 
Mrs  Lillias  Montgomerie's  husband.  Accordingly,  Mr 
Alexander  Montgomerie,  with  the  consent  of  Mrs  Lillias 
Montgomerie  and.  a  quorum  of  the  parliamentary  trus- 
tees, executed  a  disposition  and  deed  of  tailzie  of  those 
parts  of  Coilsfield  which  had  been  purchased.  The 
deed  proceeds  upon  a  recital  of  the  Act  of  Parliament ; 
and  the  destination  is, 

"  to  and  in  favours  of  tbe  said  Lillias  Montgomerie,  my  wife, 
who  is  the  eldest  beir-female  of  the  body  of  tbe  said  deceased 
Sir  Robert  Montgomerie  of  Skelmorly,  Baronet,  and  grand- 
niece  of  the  said  deceased  Sir  Hugh  Montgomeiie  of  Skelmorly, 
Baronet,  and  to  tbe  beir»-male  procreated  or  to  be  procreated 
of  her  marriage  with  me,  the  said  Alexander  Montgomerie; 
whom  failing,  to  tbe  beirs-male  of  the  said  Lillias  Montgomerie's 
body  in  any  subsequent  marriage ;  whom  failing,  to  tbe  next 
beir-female  successively  of  tbe  body  of  tbe  said  deceased  Sir 
Robert  Montgomerie,  and  the  heirs-male  of  tbe  body  of  the  next 
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beir-feiDftle  fuccestively ;  ivfaom  failing,  to  any  other  heirs  of 
tuilsie  (if  any  be,)  nominated  and  appointed  by  the  said  de- 
ceased Sir  Hugh  Montgomerie  by  a  writing  under  his  hand  at 
any  ciine  of  his  life  in  liege  poustie;  whom  also  failing,  to  the 
said  deceased  Sir  Hugh  Montgomerie,  his  own  nearest  lawful 
heirs  and  assignees  whatsoerer,  the  eldest  heir-female  always 
excluding  all  other  heirs-portioners,  and  succeeding  without 
diTision.** 

At  the  date  of  the  deed,  the  descendants  of  Christian 
Montgomerie  and  Alexander  Clark,  included  in  the 
original  entail,  had  failed. 

The  estates  of  Skelmorlie  and  Coilsfield,  though  in 
the  same  county,  are  at  some  distance  from  each  other, 
and  were  possessed  under  separate  titles  till  1774, 
when  Mrs  Lillias  Montgomerie,  on  the  occasion  of  the 
marriage  of  her  eldest  son,  Captain  Hugh  Montgomerie, 
afterwards  Earl  of  Eglinton,  and  with  the  consent  of 
her  husband, 

*'  for  certain  good  and  weighty  causes  and  considerations,**  *'  with 
and  under  the  reservations  after  written,  conceived  in  favours 
of  me  the  said  Lillias  Montgomerie  and  my  said  husband  ;  and 
also  with  and  under  the  express  reservations,  provisions,  condi- 
tions, declarations,  restrictions,  limitations,  and  clauses  irritant 
and  resolutive  after  specified,  allenarly,  and  no  otherwise,  which 
are  hereby  appointed  to  be  inserted  and  contained  in  the  instru- 
ments of  resignation,  retours,  charters,  infefcments,  precepts, 
and  sasines,  and  others  to  follow  hereupon,  give,  grant,  annuilzte 
and  diiipone,  to  and  in  favours  of  Hugh  Montgomerie,  Esquire, 
my  eldest  son  and  heir  of  taillie,  captain  in  the  1st  regiment  of 
foot,  and  the  heirs-male  of  his  body;  whom  failing,  to  the 
other  heirs-male  of  my  body;  whom  failing,  to  the  next  heir- 
female  successive  of  the  body  of  the  said  deceast  Sir  Robert 
Montgomerie,  my  father,  and  the  heirs-male  of  the  body  of  the 
said  next  heir-female  successive;  whom  failing,  to  any  other 
heirs  of  taillie  (if  any  be,}  nominated  and  appointed  by  the 
deceast  Sir  Hugh  Montgomerie  of  Skelmurelie,  Baronet,  by  a 
write  under  his  hand  at  any  time  in  his  life,  in  lieye  poustie ; 
whom  also  failing,  to  the  said  Sir  Hugh  Montgomerie's  own 
nearest  lawful  heirs  and  assignees  whomsoever,  the  eldest  heir- 
female  always  excluding  all  other  heirs-portioners,  and  succeed- 
ing withoat  division,  in  fee  heritably,— All  and  sundry,  the 
lands  and  others  under  written ;  viz.,  all  and  whole**  the  lands 
of  Skelmorlie  and  others,  "as  lUso  all  and  whole  these  parts  and 
portions  after  mentioned  of  the  lands  and  estate  of  Coilsfield, 
which  were  sold  and  disponed  by  the  said  Alexander  Mont- 
gomerie, my  husband,  to  me  and  my  heirs  of  taillie  before  men- 
tioned, conform  to  disposition  by  him,  with  consent  therein 
mentioned*  dated  the  1st,  2d,  and  4th  days  of  November  1757, 
and  recorded  in  the  Register  of  Taillies  the  4th  day  of  January 
175S,  and  that  in  lieu  and  place  of  the  lands  of  Lochliboside 
and  Hartfield,  part  of  the  said  entailed  estate  of  Skelmurelie, 
which  were  sold  and  disponed  by  me,  with  consent  of  my  said 
husband,  in  virtue  of  an  Act  of  Parliament  obtained  by  me  for 
that  purpose  in  the  30th  year  of  his  late  Majesty's  reign ;  viz. 
the  forty-shilling  land  of  old  extent  of  Coilsfield,"  &c. 

The  conditions  of  the  entail  of  1728  are  as  follows : 

"  Declairing,  likeas  it  is  hereby  expressly  provided  and  declared, 
that  the  said  Sir  Robert  Montgomerie,  my  nephew,  and  his  heirs 
and  successors,  shall  be  obleidged  to  brook  and  possess  the  lands 
and  others  before  mentioned,  and  establish  the  rights  thereof 
in  their  persons,  by  vertue  of  these  presents,  and  to  take  the 
rights,  securities,  and  infeftments  of  the  samen,  with  the  bur- 
den  of  the  reservations  and  irritancies  and  provisions  herein 
contained,  to  and  in  favours  of  such  heirs  of  taillie  as  I  have 
hereby  nominated,  or  as  I  shall  hereafter  nominat  and  appoint 
In  manner  foresaid  ;  as  also  providing,  likeas  it  is  hereby  ex- 
pressly provided  and  declared,  and  appointed  to  be  inserted  in 
and  provided  and  declared  by  the  instruments  of  resignation, 
duutors,  infeftments,  sasines,  services,  re:  ours,  precepts,  and 
others  to  follow  hereupon,  that  the  haill  heirs  of  tailzie  before 
mentioned,  als  well  male  as  female,  and  the  descendants  of  their 
bodyea  who  aball  succeed  according  to  the  foresaid  destination, 
shall  be  obleidged  to  assume,  use,  and  bear  the  sirname,  arms, 


and  designation  of  Montgomerie  of  Skelmurelie  as  their  pro- 
l>er  arms,  sirname,  and  designation  in  all  time  thereafter ;  and 
if  any  of  the  saids  heirs  of  tailzie  befor  mentioned,  or  the  de- 
scendants of  their  bodyes  who  shall  happen  at  any  time  here- 
after to  succeed  to  the  saids  lands  and  others  foresaid,  shall  doe 
in  the  contrary  hereof,  then  and  in  that  caise  the  heirs  of  tailzie 
befor  mentioned,  male  or  female,  and  the  descendants  of  his  or 
her  body  so  contraveening,  shall  ipso  facto  amit,  lose,  and  tyne 
their  right,  title,  and  succession  above  specified  to  the  saids 
lands  and  others  before  mentioned,  and  the  samen  shall  in  the 
caise  foresaid  ipso  facto  fall,  accresce,  and  pertain  to  the  next 
heir  of  tailzie,  who  would  succeed  if  the  contraveener  and  the 
descendants  of  his  or  her  body  were  naturally  dead ;  and  it 
shall  be  leisum  to  the  next  heir  of  tailzie  to  establish  the  right 
thereof  in  his  or  her  persone,  either  by  adjudicatione,  declarator, 
or  serving  heir  to  the  person  who  died   last  vest  and  seized 
therein  preceding  the  contraveener,  and  that   without  being 
liable  to  the  said  contraveener,  his  or  her  debts  or  deeds,  or  by 
any  other  manner  of  way,  consisting  with  the  lawes  of  this 
kingdome ;  and  the  person  so  succeeding  upon  the  contraven- 
tion, and  the  descendants  of  their  bodyes,  shall  be  obleidged  to 
assume,  bear,  and  wear  the  said  sirname,  armes,  and  designation, 
under  the  like  irritancy  to  which  the  haill  heirs  of  tailzie  befoir 
mentioned,  and  the  descendants  of  their  bodyes  that  shall  hap- 
pen to  succeed  to  the  saids  lands  and  others  foresaid,  are  to  be 
subject  and  lyable  through  all  the  succession  in  time  coming; 
and  also  providing,  likeas  it  is  hereby  specially  provided  and 
declared  and  appointed,  to  be  contained  in  and  specially  pro- 
vided and  declared  by  the  instruments  of  resignation,  cbartors, 
infeftments,  sasines,  services,  precepts,  retours,  and  others  to 
follow  hereupon,  that  it  shall  not  he  leisum  nor  lawfull  to  the 
said  Sir  Robert  Montgomerie,  who  has  only  a  right  of  liferent, 
nor  to  the  heirs-male  of  his  body,  nor  to  any  others  the  mem- 
bers of  tailzie  before  mentioned,  to  alter,  innovat,  or  change  the 
foresaid  tailzie  and  order  of  succession  before  exprest,  or  to  doe 
any  other  deed,  directly  or  indirectly,  in  any  sort,  whereby  the 
samen  may  be  any  wayes  altered,  innovated,  or  changed,  or  to 
possess  by  any  other  title  than  this  present  right ;  and  also  that 
it  shall  not  be  leisom  nor  lawfull  to  the  said  Sir  Robert  Mont- 
gomerie, who  is  only  provided  to  a  liferent  right,  nor  to  the  heirs- 
male  of  his  body,  nor  to  any  others  the  members  or  heirs  of 
tailzie  before  mentioned,  to  sell,  dispone,  wadsett,  or  impignorate 
the  saids  lands  and  others  fore&aid,  or  any  part  or  portion  there- 
of, or  to  grant  infeftments  of  annualrent  out  of  the  same,  or  any 
other  right  or  security,  either  irredeemably  or  under  reversion 
of  the  saids  lands  and  others  foresaid,  or  any  pairt  thereof,  nor  to 
contract  any  debts  nor  grant  bonds,  nor  do  any  other  deed  of 
commission  or  omission,  either  civil  or  criminal,  whereby  the 
saids  lands  and  others  foresaid,  or  any  part  of  the  same,  may 
be  apprysed,  adjudged,  evicted,  or  become  caduciary,  escheat, 
or  confiscated :  Declaring  always,  that  if  the  said  Sir  Robert 
Montgomerie,  or  the  heirs-male  of  his  body,  or  any  other  the 
members  or  heirs  of  tailzie  befor  mentioned,  shall  doe  in  tha 
contrair  hereof,  then  and  in  that  caise,  all  and  every  one  of  such 
acts  and  deeds,  with  all  that  shall  happen  to  follow  or  may  follow 
thereupon,  shall  be  ipso  facto  void  and  null,  and  of  no  force,  strength 
or  effect,  sicklike  and  in  the  same  manner  as  if  the  said  acts  and 
deeds  had  not  been  done,  acted,  committed,  or  granted ;  and 
also  declaring,  that  the  person  so  contraveening,  and  the  de- 
scendants of  bis  or  her  body,  shall  immediately  upon  the  said 
contravention  amit,  lose,  and  tyne  all  right  and  title  they  have 
or  can  pretend  to  the  said  lands  and  others  foresaid,  with  the 
pertinents ;  and  the  saimen  shall,  in  the  caise  foresaid,  ipso  facto 
fall,  accresce,  and  pertain  to  the  next  heir  and  member  of  tail- 
zie hereby  appointed  to  succeed  thereto,  sicklike  and  in  the 
same  manner  as  if  the  persone  so  contraveening,  and  the  descen- 
dants of  his  or  her  body,  were  naturally  dead." 

These  conditions  were  embodied  in  the  entail  of  1757, 
but  were  made  applicable  only  to  the  lands  of  Coilsfield 
purchased  under  the  Act  of  Parliament,  and  they  were 
also  embodied  in  the  deed  of  1774,  in  which  they  were 
of  course  made  applicable  to  the  whole  lands  entailed, 
including  both  Skelmorlie  and  Coilsfield.  The  deeds 
of  1728  and  1757  were  duly  registered  in  the  Register 
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of  Tailzies,  but  the  deed  of  1774  was  never  so  regis- 
tered,  and  it  was  alleged  that  the  sasine  on  the  deed 
of  1 728  was  never  recorded. 

The  deed  of  1774  contained  an  obligation  to  infefl 
by  a  double  manner  of  holding,  a  me  vei  de  me;  and  on 
the  precept  of  this  deed  Captain  Hugh  Montgomerie  was 
infeft.  Mrs  Lillias  Montgomerie  died  in  1783,  leaving 
five  sons  and  three  daughters ;  and  in  1784,  Hugh  Mont- 
gomerie, now  Earl  of  Eglinton,  in  order  to  complete  his 
titles  to  the  entailed  partsofCoilsfield  which  was  held  of  a 
subject-superior,  obtained  a  charter  of  confirmation.  This 
charter  confirmed  the  disposition  and  deed  of  entail  of 
1757,  and  sasine  thereon  in  favour  of  Mrs  Lillias  Mont- 
gomerie, and  also  the  disposition  and  sasine  on  the 
deed  of  1 774.  It  narrated  the  former  deed  fully,  and 
contained  verbatim  the  whole  fetters  and  restrictions  of 
the  entails  1728  and  1757,  but  it  narrated  more  briefly 
the  deed  of  1774 — ^not  inserting  the  irritant  and  reso- 
lutive clauses  expressly  contained  in  that  deed,  but 
only  referring  to  them  as  *<  particularly  above  specified" 
(that  is,  in  the  deed  1757),  ''allenarly  and  no  other- 
ways."  Hugh  Earl  of  Eglinton  possessed  the  estates 
of  Skelmorlie  and  Coilsfield  on  these  titles  till  his  death 
in  1819*  His  eldest  son,  Archibald  Lord  Montgomerie, 
had  predeceased  him  leaving  issue,  the  present  Earl  of 
Eglinton,  who  having  accordingly  succeeded  to  the 
estates  on  his  grandfather's  death,  expede  a  special 
service  as  nearest  and  lawful  heir-male  of  the  body, 
and  of  tailzie  and  provision  to  his  grandfather,  and 
completed  his  titles  to  Skelmorlie  and  Coilsfield  by  a 
charter  of  confirmation  and  precept  of  elare  constat 
from  the  trustees  of  the  late  Earl,  who  had  become  the 
superiors.  The  pursuer  took  infeflment  on  this  charter 
in  1836,  and  in  1838  sold  the  whole  estate  of  Coilsfield, 
including,  of  course,  the  parts  which  had  been  entailed, 
to  the  trustees  of  the  late  William  Paterson  of  Jamai- 
ca. About  the  same  period  he  also  sold  the  estate  of 
Skelmorlie  to  Mr  Stewart  Hay.  To  remove  doubts  as 
to  Lord  Eglinton's  powers  to  sell,  Mr  Paterson's  trus- 
tees raised  a  suspension  as  of  a  threatened  charge  for 
the  payment  of  the  price,  and  Lord  Eglinton  brought 
a  declarator  against  the  substitute  heirs  of  entail — Mr 
Hay,  the  purchaser  of  Skelmorlie,  agreeing  to  rest  sa- 
tisfied with  the  decision  to  be  pronounced  in  these  con- 
joined actions.  The  summons  of  declarator,  after 
narrating  the  state  of  the  titles  and  the  two  transactions 
of  sale,  subsumes, 

*'  That  the  aforesaid  disposition  and  deed  of  entail  of  1 774,  as 
well  as  certain  earlier  deeds  of  entail  executed  in  1728  and 
1757,  which  may  he  alleged  by  the  defenders  to  affect  the  fore- 
said lands,  are  defective  in  the  clanses  required  by  statutory 
law  and  practice  for  the  constitution  of  valid  and  complete  en- 
tails, and  that  the  aforesaid  disposition  and  deed  of  entail  of 
1774  has  never  been  recorded  in  the  Register  of  Taillies,  and 
that,  in  consequence  thereof,  in  so  for  as  regards  the  acts  and 
deeds  of  the  pursuer,  and  in  so  far  as  regards  dispositions,  con- 
veyances, or  other  deeds  of  alienation,  the  said  aeeds  of  entail 
are  inept  and  inoperative,  and  do  not  foil  under  the  declara- 
tions and  provisions  contained  in  the  Statute  1685,  c  22,  and 
the  pursuer,  notwithstanding  the  said  disposition  and  deed  of 
entail,  is  entitled  effectually  to  sell  the  said  several  lands  and 
others,  as  freely  in  all  respects  as  if  he  were  proprietor  thereof 
in  fee-simple,  and  to  grant  dispositions,  procuratories  of  resig- 
nation, precepts  of  sasine,  or  other  deeds  of  alienation  of  the  said 
several  lands  and  others,  in  favour  of  the  purchaser  or  purchasers 
thereof;" 

and  concludes  t6  have  it  found  and  declared, 


"  that  the  pursuer  has  full  and  undovbted  right  and  power  to 
sell,  analzie  and  dispone,  in  whole  or  hi  part,  the  several  lands 
and  estates  specially  above  described,  in  any  way  he  may  think 
proper,  for  a  price  or  other  onerous  consideration,  and  to  grant 
and  execute  all  dispositions,  conveyances,  deeds  and  writings 
whatsoever,  which  may  be  requisite  or  necessary  for  effectually 
conveying  the  whole  or  any  part  or  parts  of  the  said  lands  and 
others,  which  may  be  sold  and  alienated ;  and  that  upon  selling 
or  alienating  the  whole  or  any  part  or  parts  of  the  said  several 
lands  and  others,  the  pursuer  has  the  sole  and  exclusive  right  to 
the  price  or  prices,  or  other  consideration  as  his  absolute  pro- 
perty, and  that  he  has  full  power  to  use  and  dispose  of  the  same 
at  pleasure,  and  that  the  pursuer  does  not  lie  under  any  obliga- 
tion to  invest,  employ,  or  lay  out  the  same  or  any  part  thereof, 
in  the  purchase  or  on  the  secuiity  of  any  other  land  or  estate, 
or  otherwise,  for  the  benefit  of  the  defenders  or  any  of  them, 
and  that  they  have  no  right  or  title  to  interfere  with  or  control 
the  pursuer  in  the  use  or  disposal  of  the  said  price  or  prices,  or 
other  consideration,  in  any  manner  of  way ;  and  also  that  the 
defenders,  or  any  of  them,  )iave  no  claim  or  demand  of  any 
description  against  the  pursuer,  or  against  his  heirs  and  repre- 
sentatives, in  the  event  of  his  death,  for  or  in  respect  of  the  nlea 
or  alienations  which  may  he  made,  or  dispositions  or  other 
writings  which  may  be  granted  or  executed  by  the  pursuer,  for 
or  in  respect  of  the  pursuer  using  or  disposing  at  his  pleasure  of 
the  said  price  or  prices,  or  other  considerations :  And  farther, 
it  ought  and  should  he  found  and  declared,  by  decree  foresaid, 
that  the  pursuer  has  full  and  undoubted  right  and  power,  gra- 
tuitously to  alienate  and  dispose  of  the  foresaid  several  iMids 
and  others,  contained  in  the  aforesaid  deeds  of  entail,  in  any 
manner  of  way  he  may  think  proper,  and  to  grant  and  execute 
all  dispositions,  conveyances,  deeds  and  writings  whatsoever, 
which  may  be  requisite  and  necessary  for  effectually  conveying 
the  whole  or  any  part  or  parts  of  the  said  lands  and  others,  to 
any  person  or  persons  whatsoever,  and  in  any  manner  that  he 
may  think  proper,  and  that  the  defenders,  or  any  of  them,  have 
no  claim  or  demand  of  any  description  against  the  pursuer,  or 
against  his  heirs  and  representatives  in  the  event  of  his  death, 
for  or  in  respect  of  such  alienation  or  disposal  of  the  said  lands 
and  others,  or  dispositions  or  other  writings  which  may  be 
granted  or  executed  by  the  pursuer." 

Defences  were  given  in  by  William  Montgomerie  of 
Annick  Lodge  and  others,  the  substitute  heirs  of  entail, 
and  the  Lord  Ordinary  made  avizandum  with  the  re- 
cord and  cases  to  the  First  Division  of  the  Court.  His 
Lordship  issued  the  following  note : 

'*  The  Lord  Ordinary  takes  these  cases  to  report,  as  it  ap- 
pears that  the  completion  of  a  transaction  of  considerable  mag- 
nitude depends  on  the  judgment  of  the  Court,  which  it  is  there- 
fore  desirable  to  obtain  as  speedily  as  possible. 

"  The  Earl  of  Eglinton  has  sold  the  estate  of  Coilsfield  to 
the  trustees  of  the  deceased  Mr  Paterson.  The  purchasers,  on 
examining  the  title,  entertain  great  doubts  as  to  the  seller's  power 
to  alienate  the  estate,  and  they  present  a  suspension,  on  the 
ground  that  he  holds  it  under  a  strict  entail.  Whereupon  the 
noble  Earl  raises  this  declarator  to  have  the  extent  of  his  powers 
judicially  ascertained. 

*'  The  pursuer  maintains  that  he  has  power  to  sell,  Isf,  be- 
cause he  holds  the  estate  solely  upon  a  new  entail,  said  to  have 
been  executed  in  1774,  which  is  still  unrecorded;  and  2tf,  be- 
cause the  resolutive  chuteB  in  all  the  deeds  of  tailsie,  to  which 
his  possession  can  in  any  view  be  ascribed,  are  inapplicable  to 
Bales.  These  pleas  are  contested,  both  by  the  substitute  heirs 
and  by  the  trustees  of  Mr  Paterson,  as  purchasers;  as  the  ease 
appears  to  the  Lord  Ordinary  to  present  questions  of  oonaidera- 
ble  importance  and  difficulty  for  the  judgment  of  the  Conrt,  he 
shall  briefly  state  the  views  which  have  occurred  to  him,  on  a 
consideration  of  the  revised  cases. 

'*  I.  It  appears  from  the  narrative  of  both  parties,  and  from 
the  titles  produced,  that  the  pursuer's  predecessors,  prior  to 
1757,  held  the  estates  of  Skelmorlie  and  Loehliboaide  under 
one  deed  of  entail,  executed  in  1728,  and  duly  recorded  in  the 
Register  of  Tailzies.  Thereafter,  in  1757,  Mrs  Lillias  Mont- 
gomerie, then  the  hairess  of  entail^  got  an  Aei  of  Parliament 
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for  selling  Lochliboside,  and  Coilsfield  was  purchased  with  the 
price.  A  deed  of  entail  was  executed  as  to  that  estate,  intended 
to  be  in  strict  conformity  with  the  original  entail,  the  destina- 
tion being  only  mried  to  adapt  it,  as  was  supposed,  to  the 
altered  state  of  the  family,  by  the  failure  of  certain  of  the  sub- 
stitutes without  children.  That  entail  also  was  recorded  in  the 
Register  of  Tailzies. 

"  Thereafter,  in  1774,  Mrs  Lillias  Montgoroerie  being  still 
alive,  and  in  possession  of  both  estates  as  heiress  of  entail,  she, 
on  occasion  of  the  marriage  of  her  eldest  son.  Colonel  Hugh 
Montgornerie  (last  Earl  of  Eglinton),  conveyed  them  to  him  by 
disposition  under  the  very  same  prohibitory,  irritant  and  re- 
solutive clauses,  and  under  a  destination  manifestly  intended 
and  understood  both  by  granter  and  grantees,  to  carry  the  estates 
to  the  same  series  of  heirs  as  the  original  tailzie.  That  deed 
was  not  recorded  in  the  Register  of  Tailzies;  and  the  first  point 
to  be  determined  is,  if  it  required  to  be  so  recorded  ? 

*'  It  is  notoriously  a  competent  and  not  an  unusual  practice 
in  conveyancing,  for  one  heir  of  tailzie  to  dispone  the  estate  to 
his  successor ;  particularly  for  a  Esther  to  settle  the  estate  on  his 
son  and  apparent  heir  on  the  occasion  of  his  marriage,  restricting 
himself  to  a  liferent,  and  conveying  the  fee  to  his  son  by  pro* 
curatory  of  resignation  or  disposition,  under  all  the  limitations 
and  fetters  of  the  tailzie.  When  the  whole  clauses  of  the  tail- 
eie  are  fairly  engrossed  in  the  disposition,  no  second  registration 
in  the  Record  of  Tailzies  has  ever  been  considered  requisite, — 
it  is  viewed  as  the  ordinary  vesting  title  of  an  heir  ;  but  when 
essential  variations  have  been  unintentionally  inserted  in  the 
last  disposition,  it  is  held  as  a  new  entail,  extinguishing  the  prior 
titles,  and  of  course  requires  registration.  On  this  point  re- 
ference may  be  made  to  the  late  case  of  Mr  Hay  Newton,  29th 
June  1836  (14  Shaw,  p.  1031),  in  which  the  Second  Division 
of  the  Court  found  that  the  disposition  of  an  entailed  estate  by 
a  father  to  his  eldest  son,  on  occasion  of  his  marriage,  though 
different  in  one  important  point  (apparently  by  mistake)  from 
the  original  entail  (by  not  making  the  fetters  applicable  to  the 
disponee),  was  nevertheless  not  to  be  considered  as  a  new  en- 
tail requiring  registration  in  the  Record  of  Tailzies.  In  that 
ease  also.  Lord  Jeffrey  gave  a  very  clear  and  useful  analysis  of 
the  prior  case  of  Broomfield  in  1786,  in  which  a  similar  ques- 
tion was  discussed  twice,  both  in  this  Court  and  in  the  House 
of  Lords,  when  a  second  disposition,  executed  by  the  maker  of 
a  previous  entail,  which  was  registered,  was  found  to  be  a  new 
taibdet  ineffectual  against  creditors  for  want  of  registration.  A 
much  better  analysis  of  that  case  will  be  found  in  Lord  Jeffrey's 
note  than  in  any  other  report,  and  it  deserves  particular  atten- 
tion in  tbe  present  discussion. 

"  The  noble  pursuer  seems  to  maintain  that  the  deed  of  1774 
constituted  a  new  tailzie,  chiefly  on  two  grounds. 

'*  Isf,  It  is  alleged  that  Mrs  Ltllias  Montgomerie,  by  that  dis- 
position, ehanffed  the  destination,  by  substituting,  on  the  failure 
of  her  own  heirs-male, '  the  next  heir-female  successive  of  the 
body  of  the  said  deceased  Sir  Robert  Montgomerie.'  The  pur- 
suer argues,  that  if  his  own  heirs-male  failed,  and  if  he  left  an 
only  daughter,  she  would  be  deprived  of  the  succession  under 
the  deed  of  1774,  which  she  would  have  enjoyed  under  the 
tailzie  of  1728.  But  the  Lord  Ordinary  is  humbly  of  opinion, 
that  the  destinations  in  all  the  tailzies  lead  to  the  same  result. 
The  argument  of  the  substitute  heirs  on  this  point  appears  to  be 
quite  unanswerable :  See  revised  case  for  William  Montgomerie, 
Esq.,  pp.  15,  20. 

"  2d,  The  deed  of  1774  is  maintained  to  he  h  new  entail,  be- 
cause it  if  alleged  that  the  irritant  clauses  as  to  Coilsfield  were 
increased  to  a  severer  extent,  by  its  being  thereby  provided  that 
any  contravention  should  infer  a  forfeiture,  not  merely  of  Coils- 
field  but  of  Skelmorlie ;  while  it  is  assumed  that,  according  to 
the  entail  of  1757,  Coilsfield  alone  would  have  been  forfeited 
in  case  of  any  contravention  of  that  entail.  On  this  point,  the 
naia  authority  appealed  to  by  the  defenders,  is  the  decision  of 
the  whole  Court  in  the  late  case  of  Graham  and  Routine,  12th 
June  1835  (13  Shaw,  p.  905),  in  which  it  was  found  that  a 
conveyance  of  two  estates  previously  held  under  separate  tail- 
zies, did  not  require  registration  in  the  Record  of  Tailzies.  The 
pursuer  contends  that  the  case  of  Graham  is  inapplicable,  be- 
cause in  that  instance  there  was  the  most  express  reference  in 
the  aew  deed  to  the  two  prior  entails,  ao  that  the  clauses  in  each 


tailzie,  ajmUcando  singula  singulis,  might  be  held  as  fairly  set 
forth  in  the  last  disposition,  while  no  such  construction  is  ad- 
missible here. 

"  The  Lord  Ordinary,  however,  doubts,  on  several  grounds, 
if  the  pursuer's  objection  be  well  founded  in  the  present  in- 
stance. In  the^rs<  place,  upon  examining  the  disposition  of 
1774,  it  will  be  found  (see  appendix,  p.  32,  C),  not  only  that 
it  Mras  granted  by  Mrs  Montgoroerie  specially  as  heiress  of  tail" 
zie,  but  the  most  express  reference  was  made  in  the  disposition 
to  the  deed  of  entail  of  Coilsfield,  as  executed  in  1757,  and  re- 
corded in  the  Register  of  Tailzies  in  1758.  And  also  to  the 
Act  of  Parliament  obtained  for  the  sale  of  Locbliboside,  and 
the  purchase  of  equivalent  land,  *  in  the  30th  year  of  his  late 
Majesty's  reign.'  Farther,  it  is  set  forth  in  the  disposition,  that 
the  lands  of  Coilsfield  were  purchased  *  in  lieu  and  place  of  the 
lands  of  Lochliboside  and  Hartfield,  part  of  the  said  entailed 
estate  of  Skelmorlie.'  Thus  both  the  original  tailzie  and  the 
second  or  substitute  tailzie  were  brought  into  view  in  that  dis- 
position. 

"  In  the  second  place,  it  deserves  consideration,  if  there  real- 
ly was  any  erroneous  aggravation  or  addition  to  the  irritancies 
imposed  on  the  heirs  of  the  two  estates  by  the  deed  of  1774, 
supposing  the  forfeitures  were  thereby  extended  to  both 
estates.  The  Lord  Ordinary  has  very  great  doubt  if  the  con- 
veyance of  1774  could  have  been  framed  in  any  other  terms 
than  it  was.  No  doubt,  if  the  entail  of  Coilsfield  in  1757  were 
taken  per  se,  it  would  appear  that  while  the  prohibitions  were 
verbatim  the  same  as  those  in  the  entail  of  1728,  the  irritancies 
thereby  imposed  were  applied  only  to  the  lands  *  hereby  dis- 
poned,' and  not  to  Skelmorlie ;  but  though  the  lands  of  Coils- 
field only  might  have  been  forfeited  under  the  deed  of  1757, 
taken  per  se,  it  by  no  means  followed  that  the  substitute  heirs 
might  not  have  also  pursued  for  a  forfeiture  and  resolution  of 
the  contravener's  right  under  the  Skelmorlie  entail.  That  deed 
was  not  done  away  with  or  altered,  but  specially  coi^rmed  by 
all  the  titles  made  up  both  in  1757  and  1774,  and  afterwards. 
Thence,  if  an  heir  had  attempted  to  violate  the  prohibitions  as 
to  Coilsfield,  it  would  have  been  competent  to  the  substitute 
heirs  to  maintain,  that  as  Coilsfield  came  by  Statute  in  lieu  and 
place  of  Lochliboside,  therefore  a  contravention  as  to  Coilsfield 
would  necessarily  infer  a  contravention  of  Skelmorlie,  which 
might  be  pursued  under  that  entail  without  the  aid  of  the  Coils- 
field entail. 

"  Still  farther,  even  if  these  strong  specialties  had  not  oc- 
curred to  support  the  disposition  of  1774,  the  Lord  Ordinary, 
with  deference,  would  have  submitted  it  as  a  point  on  title  de- 
serving very  mature  consideration,  if  any  mistake  on  the  part 
of  an  heir  of  entail  executing  a  conveyance  or  settlement  of  the 
estate  ultra  vires  in  any  point,  as,  for  example,  by  providing 
that  the  forfeiture,  in  case  of  contravention,  shall  be  somewhat 
greater  than  the  original  tailzie  allowed,  could  have  any  other 
effect  than  to  entitle  the  heirs  to  reduce  or  disregard  it  quoad 
excessum.  It  seems  hardly  consistent  to  hold  a  deed  as  a  new 
entail,  or  as  an  extinction  of  the  prior  tailzied  investiture^  when 
the  granter  sets  forth  the  most  anxious  desire  to  respect  and 
give  effect  to  the  tailzie.  It  is  assumed,  in  the  present  argu- 
ment, that  the  majority  of  the  Judges  held  an  opposite  doctrine 
in  the  late  case  of  Graham  and  Bontine.  But  the  Lord  Ordi- 
nary apprehends  that  the  Court  hardly  found  it  necessary  to 
enter  into  the  point  now  suggested ;  and  at  all  events,  he  must 
submit' his  own  impression,  that  as  the  deed  of  1774  was  in  no 
respect  broader  or  more  stringent  against  the  heirs  of  entail 
than  a  fiiir  and  just  view  of  the  previous  entails  duly  recorded 
required,  it  cannot  be  viewed  as  a  new  and  separate  tailzie  re- 
quiring registration. 

'*  Finally,  under  this  head,  if  the  want  of  registration  were 
the  onlg  objection  that  lay  to  the  disposition  of  1774,  it  is  quea* 
tionable  if  the  noble  pursuer  would  be  entitled  to  decree  on 
that  ground,  in  terms  of  the  declarator  here  brought.  This  is 
to  have  it  found  and  declared  that  the  pursuer  has  right  to  sell 
the  estate  of  Coilsfield.  But  though  an  heir  may  have  power 
to  sell  the  estate  in  consequence  of  the  non-registration  of  an 
entail,  the  Court  has  never  found  that  he  has  a  legitimate  right 
to  do  so.  On  the  contrary,  it  is  his  duty  to  record  the  entail  if 
it,  requires  registration ;  and  though  the  sale  to  an  onerous  third 
party  may  be  good,  the  seller  is  bound  to  invest  the  price. 
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This  was  found  in  the  case  of  Queensberry  in  1825,  in  con- 
formity with  a  series  of  prior  decisions  (4  Shaw,  p.  320),  and 
more  recently  in  the  case  of  Tod,  1833  (11  Shaw,  p.  933).  No 
doubt,  in  this  last  view,  the  sale  to  the  suspenders  would  be 
effectual ;  but  if  the  case  were  decided  solely  on  the  non-regis- 
tration of  the  deed  of  1774,  the  judgment  in  the  declarator  would 
require  to  be  carefully  guarded,  so  as  not  to  allow  it  to  be  in- 
ferred that  the  heir  had  any  legal  right  which  has  not  been  re- 
cognised in  prior  cases  as  belonging  to  heirs  possessing  on  simi- 
lar titles. 

**  II.  The  next  plea  of  the  noble  pursuer  appears  to  be  at- 
tended with  more  difficulty;   but  if  well  founded,  it  would 
supersede  all  question  as  to  the  non-registration  of  the  deed  of 
1774.     It  depends  on  an  objection  to  the  efficacy  of  the  reso/v- 
tive  clause  in  both  of  the  original  tailzies  as  recorded.     The 
clauses  prohibitory,  irritant  and  resolutive,  being  the  same,  or 
meant  to  be  the  same  in  all  the  tailzies,  it  is  contended  by  the 
noble  pursuer,  that  the  resolutive  clause  contained  in  them  does 
not  apply  to  sales  made  by  an  heir  of  entail  in  possession.    That 
clause  appears  to  be  expressed  in  the  same  words  in  all  the  deeds 
(see  1st  entail,  appendix,  p.  8,  D  E,  2d  entail,  p.  22,  F  6, 
and  conveyance  of  1774,  p.  36,  F  6),  from  which  it  will  be 
observed,  that  the  general  clause  resolving  the  right  of  contra- 
veners  is  followed  by  this  addition  or  explanation,  that  the 
next  heir,  upon  the  forfeiture  of  the  contravener,  shall  succeed, 
'  without  respect  to  any  innovation,  alteration  or  change  foresaid, 
to  be  made  by  the  person  so  contravening,  and  without  the 
burden  of  any  J«6/s  contracted  by  the  said  contravener,  or  of 
any  acta  or  deeds  of  commission  or  omission,  or  any  other  act  or 
deed  whatsoever,  which,  according  to  the  law,  may  be  inter- 
preted to  import  any  contravention  of  the  before- writ  ten  clause 
irritant.' 

"  In  considering  the  legal  effect  of  this  clause,  it  will  be  ob- 
served that  there  precedes  it  in  each  deed  a  complete  prohibi- 
tory clause,  applicable  to  the  three  forms  of  alienation  struck 
at  by  the  Act  1685,  of  altering  the  order  of  succession,  con- 
tracting debt  and  selling,  and  there  is  a  general  irritant  clause, 
and  a  general  resolutive  clause,  which  per  se  would  be  incontes- 
tably  sufficient  to  fence  the  prohibitions.  The  question  which 
arises  here  then  is,  whether  the  words  last  quoted,  specifying  the 
effect  of  the  resolutive  clause,  and  the  manner  or  effect  in  which 
the  next  heirs,  after  contraveners,  shall  be  entitled  to  take  np 
the  estate,  amount  to  a  restriction  or  qualification  of  the  resolu- 
tive clause. 

.  "The  precedent  most  nearly  applicable  to  the  present  is  the 
late  case  of  the  Ballilisk  entail  (Home  v.  Rennie),  decided  in 
this  Court  in  1837  (15  Shaw,  p.  372),  and  reversed  in  the 
House  of  Lords  in  1838  (Shaw  and  M*Lean,  Vol.  III.  p.  142). 
In  that  case  the  branches  of  the  resolutive  clause  were  certainly 
collocated  with  each  other  in  a  manner  different  from  the  pre- 
sent, but  so  far  they  agree,  that  there  was  in  the  Ballilisk  case 
the  most  express  resolution  of  the  contravener's  right,  '  in  case 
of  failure  in  any  part  of  the  premises,* — and  there  was  subse- 
quent}^ an  enumeration  of  particulars,  among  which  selling  was 
omitted,  but  there  was  also  at  the  end  of  the  enumeration,  as 
well  as  at  the  commencement,  a  repetition  of  the  general  reso- 
lutive provision  in  these  words,  '  or  shall  fail  or  contravene  in 
any  part  of  the  premises;* — Yet  the  House  of  Lords  (reversing 
the  judgment  of  this  Court)  held  the  resolutive  clause  in  Rennie's 
case  to  be  ineffectual. 

**  It  would  be  difficult  to  express  the  argument  competent  to 
the  substitute  heirs  in  favour  of  the  present  entail,  more  clearly 
or  concisely  than  in  the  words  of  Lord  Glenlee  in  the  Ballilisk 
case.  His  Lordship,  referring  to  the  Tillicoultry  case,  said, 
that  in  that  case  '  a  great  part  of  the  argument  was,  that  the 
general  clause  applied  to  the  prohibition  omitted  in  the  special 
enumeration  ;  on  that  point  the  Court  had  differed.  But  here 
the  case  is  perfectly  different,  as  there  is  a  general  clause  irri* 
tating  the  right  by  doing  this  or  that.  A  general  declaration  in 
the  resolutive  clause  annexed  to  particulars  will  not  apply  to 
others  of  a  different  kind  ;  but  when  it  precedes  them,  then  it 
bears,  in  case  the  heirs  of  tailzie  shall  contravene  in  any  part  of 
the  premises,  and  without  prejudice  to  the  generality,  certain 
things  are  afterwards  specified.  So  here,  according  to  the  strict 
meaning  of  the  words,  I  cannot  doubt  that  the  entailer  meapt 
to  irritate  and  resolve  the  heir's  right,  if  any  one  thing  before 


prohibited  was  done.  I  iodine,  therefore,  to  alter  the  interlo- 
cutor ;  but  in  so  doing,  I  think  I  confirm  the  caae  of  Tilli- 
coultry,' 

"  That  doctrine,  however,  was  not  sanctioned  by  the  House 
of  Lords ;  and  if  not  successful  in  a  case  so  lately  discussed,  it 
can  hardly  prevail  here.  Indeed,  the  fundamental  principle  on 
which  the  decision  in  the  case  of  Tillicoultry,  Bonnington  and 
others  proceeded,  was,  that  general  words,  which,  if  standing 
alone,  would  have  been  amply  sufficient  to  fence  the  entail,  were 
held  qualified,  or  restricted  by  an  enumeration  of  particulars, 
omitting  some  of  those  first  expressed. 

**  At  the  same  time,  it  is  obvious  that  the  resolutive  clause  in 
the  present  tailzie  is  somewhat  more  comprehensive  and  abso- 
lute than  even  in  the  Ballilisk  caae.  But  still,  as  the  entailer's 
true  meaning,  in  the  one  case,  was  as  clear  in  that  case  as  in  the 
present,  and  as  general  words,  when  followed  by  particulars, 
were  disregarded  in  the  last  case  which  occurred  in  the  Court 
of  last  resort,  it  is  for  the  Court  to  determine  if  a  different  con- 
struction can  be  given  to  the  resolutive  clause  in  the  present 
instance.  The  Lord  Ordinary  thinks  this  a  question  well  worthy 
of  the  deliberate  consideration  of  the  Court.** 

After  parties  had  been  fully  heard,  the  Coart  ordered 
new  cases  on  the  whole  cause,  "  in  order  to  have  the 
opinion  of  the  whole  Court.'' 

The  pursuer  pleaded — 
I.  The  pursuer.  Lord  Eglinton,  and  bis  predecessors,  having 
possessed  the  estates  for  upwards  of  forty  years  under  the  en- 
tail of  1774,  which  was  not  recorded  in  the  Register  of  Tail- 
lies,  and  was  essentially  different  from  the  previous  entails,  it 
became  the  basis  of  a  new  prescriptive  investiture,  under  which 
he  is  entitled  to  sell  and  dispose  of  the  lands,  without  being 
bound  by  the  conditions  and  provisions  in  the  previous  entails. 
(1.)  An  entail  not  registered  is,  in  the  words  of  Lord   Mac- 
kenzie in  the  case  of  Munro  v.  Drummond,  '*  equal  to  an  en- 
tail not  yet  existent  in  reference  to  any  third  party  contracting 
with  any  heir  who  is  in  possession  of  the  entailed  estate.**     If, 
therefore.  Lord  Eglinton*s  possession  is  not  founded  on  the  ori- 
ginal entails  of  1728  and  1757,  but  on  the  subsequent  entail  of 
1774.  there  can  be  no  doubt  that  the  estates  may  be  effectually 
sold  or  attached  by  the  diligence  of  creditors.     (2.)  Where  an 
heir  of  entail  completes  his  titles  under  an  investiture  differing 
in  any  of  its  important  clauses  or  provisions  from  the  original 
entail,  such  an  investiture  must  be  dealt  with  as  a  new  deed  of 
entail,  and  is  not  effectual  until  recorded  in  the  Rtrgister  of 
Tailzies.     This  was  fixed  by  the  case  of  Broomfield.     Now, 
the  deed  1774  was  not  intended  merely  to  propel  the  fee  of  the 
estates  to  the  next  substitute.     Its  sole  or  leading  object  waf 
to  combine  the  separate  properties  of  Coilsfield  and  Skelmorlie 
into  one  estate,  and  unite  them  under  the  fetters  of  one  entail. 
Such,  accordingly,  is  the  result.     They  are  included  in  one  dis- 
positive clause,  with  one  destination — one  set  of  prohibitory, 
irritant  and  resolutive  clauses, — and  one  set  of  provisions  as  to 
widows  and  children.     An  irritancy,  with  regard  to  any  single 
portion  of  the  combined  estate,  is  declared  to  draw  after  it  a 
forfeiture  of  the  whole,  and  all  the  clauses  seem  framed — not 
as  if  to  preserve,  but  to  obliterate  the  distinction  previously 
existing  between  the  two  estates.     Accordingly,  the  deed  of 
1774  makes  no  distinct  allusion  to  the  deed  of  1728;  and 
though  there  is  a  reference  to  the  entail  of  1757,  it  occura  only 
in  a  part  of  the  deed  descriptive  of  the  lands,  where  the  object 
was  merely  to  distinguish  the  entailed  portions  of  Coilsfield 
from  the  unentailed.     It  is  argued  that  the  mere  &ct  of  the 
deed  of  1774  being  granted  by  LilliHS  Montgomerie  in  favour  of 
her  eldest  son,  is  in  itself  a  conclusive  proof  that  nothing  more 
was  meant  than  to  propel  the  fee.     On  the  contrary,  the  pur- 
suer maintains,  that  if  this  had  been  the  intention,  it  ought  to 
have  been  expressly  narrated — a  distinct  reference  ought  to 
have  been  made  to  the  original  entail,  accompanied  with  a  re- 
cital of  all  its  fettering  clauses  and  other  provisions.     This  is 
fully  illustrated  by  the  case  of  Hay  Newton.     Had  Mrs  Lillias 
Montgomerie  intended  nothing  more  than  to  propel  the  fee,  the 
proper  mode  would  have  been  to  propel  both  estates  under 
their  separate  investitures.     At  all  events,  a  distinct  and  sepa- 
rate set  of  fencing  clauses  should  have  been  applied  to  each. 
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Apart  froan  this  argament,  fouqded  on  the  general  scope  and 
structure  of  the  deed,  there  are  two  distinct  grounds  on  which 
the  pursuer  roain tains  that  the  deed  of  1774  constituted  a  new 
entail :  Firsi,  There  is  a  most  important  discrepancy  in  the 
destination.  Under  the  destination  of  1774 — to  Hugh  Earl  of 
Kj^linton,  *'  and  the  heirs-male  of  his  body ;  whom  failing,  to 
the  other  heirs-male  of  my  body ;  whom  failing,  to  the  next 
beir-female  successive  of  the  body  of  Sir  Robert  Montgomerie,** 
&c,— ^the  parties  called  are,  Isi,  the  heirs-male  of  the  body  of 
Hugh  Earl  of  EgUnton ;  2d,  the  heirs-male  of  the  body  of 
Mrs  Lillias  Montgomerie  ;  and,  Sd,  the  heirs-female  of  Sir 
Robert  Montgomerie.  The  practical  effect  of  this  destination 
is,  that  if  the  pursuer  were  to  leave  only  daughters,  these 
daughters,  with  their  descendants,  would  be  postponed  to  the 
whole  heirs-male  of  the  body  of  Mrs  Lillias  Montgomerie ; 
whereas,  under  the  destiriation  of  1728 — foiling  the  heirs-male 
or  female  of  the  body  of  the  entailer,  and  the  heirs-male  of  the 
body  of  Sir  Robert  Montgomerie,  '*  to  the  eldett  heir-female  of 
the  hodji  of  the  aaid  Sir  Robert  Montgomerie,  and  the  heirs-male 
of  the  hodjf  of  the  eldest  heir-female  ;  whilks  failing,  the  next 
heir-female  successive  of  the  body  of  the  said  Sir  Robert  Mont- 
gomerie," &c., — the  pursuer's  heir  of  line,  whether  male  or  fe- 
male, would  always  be  preferred.  Had  this  destination  stopped, 
after  giving  the  estates  '*  to  the  eldest  heir-female  of  the  body 
of  the  said  Sir  Robert  Montgomerie,"  without  adding,  "  and 
the  heirs-male  of  the  body  of  the  eldst  heir-female,**  there 
could  have  been  no  question  that  this  was  the  true  construc- 
tioo.  The  pursuer  apprehends  that  the  addition  is  immaterial, 
and  aiakes  no  real  change  upon  the  destination — being  merely 
a  kind  of  surplusage  introduced  by  the  conveyancer  in  his 
anxiety  to  make  clear  what  was  perfectly  clear  without  it. 
The  "  heirs-male  of  the  body  of  an  heir-female"  are,  in  strict 
legal  language,  just  "  heirs-female."  The  omission  of  the 
family  of  the  Clarks  in  the  deed  of  1774,  is  a  second  important 
discrepancy  in  the  clauses  of  destination.  It  has  been  argued 
that  the  deed  of  1774  is  not  different  from,  or  inconsistent 
with  the  entail  of  1728,  because  Coilsfield  came  in  place  of 
Irocbliboaide  and  Hartfield,  in  virtue  of  an  Act  of  Parliament, 
against  which  a  prescriptive  right  cannot  be  acquired.  But, 
firsts  the  Act,  while  it  authorises  the  sale  of  Lochliboside,  and 
directs  the  sums  to  be  invested  in  other  lands,  makes  no  men- 
tion whatever  of  Coilsfield,  and  therefore  a  prescriptive  right  to 
Coilfefield  is  not,  stiictly  speaking,  contrary  to  the  Statute ;  and, 
secondly,  even  if  the  Act  bad  referred  to  Coilsfield,  and  express- 
ly directed  it  to  be  strictly  entailed,  it  would  not  have  been 
effectual  to  bar  prescription.  It  has  been  repeatedly  decided, 
that  if  an  estate  has  been  possessed  for  upwards  of  forty  years, 
a  mere  reference  in  the  title  to  a  Statute  which  shows  a  defect 
in  th«  original  right,  will  not  deprive  the  possessor  of  the  bene- 
fit of  prescription.  II.  All  the  entails  are  ineffectual  and  de- 
fective in  the  fencing  clauses,  and  more  particularly  in  the  re- 
solutive clause ;  because,  while  it  purports  to  resolve  the  right 
of  the  contravening  heir,  and  declares  that  the  next  heir  shall 
be  entitled  to  complete  his  right  to  the  estate  without  respect  to 
the  acts  of  the  contravener,  it  omits,  in  an  especial  enumeration 
of  auch  acts,  all  reference  to  deeds  of  sale  and  alienation.  The 
irritant  clause  is  expressed  in  very  unusual  terms.  Its  whole 
efficacy  is  made  to  depend  on  the  words,  **  shall  do  in  the  con- 
trair  hereof," — a  phrase  very  far  from  being  definite  and  precise, 
and  leaving  it  very  doubtful  what  extent  of  meaning  is  to  be 
given  to  the  word  **  hereof."  Again,  the  words  **  such  acts 
and  deeds,"  in  the  irritant  clause,  may  be  held  to  have  a  limited 
signification  so  as  to  apply  only  to  the  antecedent  clause  against 
feudal  and  criminal  delinquencies.  For  the  word  "  deeds"  is 
need  in  this  sense  in  the  immediately  preceding  prohibition, 
and  the  words  "  acts  or  deeds"  are  used  in  the  same  sense 
in  the  subsequent  resolutive  clause,  where  it  is  declared  that 
the  next  heir  shall  take  up  the  estate  free  from  the  burden  of  any 
debts  contracted,  "  or  of  any  acts  or  deeds  of  commission  or 
omission,  or  any  other  act  or  deed  whatsoever,  which,  according 
to  the  law,  may  be  interpreted  to  import  any  contravention  of 
the  before-written  clause  irritant."  In  this  respect  the  case 
bears  a  very  strong  resemblance  to  the  case  of  Lang.  But  the 
main  defect  in  all  the  entails  lies  in  the  general  resolutive 
clause.  It  commences  with  resolving  the  contravener 's  right 
in  general  terms ;  but  in  empowering  the  next  heir  to  make  up 


titles,  it  enumerates  the  particular  acts  of  the  contravener  which 
he  was  to  disregard.  In  this  enumeration,  sales  or  alienations 
of  the  property  are  omitted.  The  effect  of  this  is,  that  if  an 
heir  in  possession  were  to  sell  a  portion  of  the  lands,  and  the 
next  substitute  were  thereupon  to  bring  a  declarator,  concluding 
for  forfeiture  against  the  seller,  and  irritancy  against  the  purchaser, 
it  might  be  maintained  that  the  sale  could  not  be  irritated;  be- 
cause, by  the  very  terms  of  the  deed  founded  on,  the  substitute 
heir  was  entitled  to  disregard  debts  and  deeds  of  alteration,  but 
was  not  entitled  to  disregard  sales  or  alienations.  In  this  view, 
the  omission  is  fatal  to  the  entail.  111.  In  any  question  inter 
hmredes,  the  pursuer  is  not  bound  to  reinvest  the  price  of  the 
subjects  for  the  benefit  of  the  substitute  heirs  of  entail.  The 
general  point  involved  in  this  plea  was  settled  in  the  case  of 
Ascog,  and  has  been  repeated  in  many  subsequent  decisions. 


Pleaded  by  the  defendei 
The  deed  of  1774  did  not  constitute  a  new  and  different  entail, 
but  was  merely  the  instrument  by  which  the  union  of  the  two 
estates,  sanctioned  and  contemplated  by  the  Act  of  Parliament, 
was  effected,  and  by  which  the  united  fee  was  propelled  to  the 
next  substitute,  in  conformity  with  the  principles  of  entail  law. 
The  destination  in  the  two  entails  is  perfectly  idt^ntical.  Un- 
der that  of  1757  and  1774,  the  whole  heirs-male  of  the  body 
of  Lillias  Montgomerie  are  called  to  the  succession  in  prefer- 
ence to  any  female  descendants  of  her  body,  or  males  descended 
from  such  female ;  and  hence  a  daughter  of  an  eldest  son  of 
Lillias  would  be  postponed  to  a  second  son.  But  this  is  exactly 
what  would  take  place  under  the  destination  of  1728.  This 
destination  called  **  the  eldest  heir-female  of  the  boily  of  the 
said  Sir  Robert  Montgomerie,  and  the  heirs-male  of  the  body  of 
the  said  eldest  heir-female;  whilks  failing,  the  next  heir-female 
successive  of  the  body  of  the  said  Sir  Robert  Montgomerie,  and 
the  heirs-male  of  the  said  next  heir-female  successive"  In  the 
event  which  occurred,  it  cannot  be  disputed  that  the  eldest  heir- 
female  of  the  body  of  the  said  Sir  Robert  Montgomerie  was 
Lillias  Montgomerie,  bis  eldest  daughter.  She  then,  and  the 
heirs-male  of  her  body,  were  called  by  the  destination  of  1728 
in  preference  to  any  other  heirs-female  of  Sir  Robert's  body,  or 
of  her  own  body — in  preference,  for  instance,  to  her  daughter, 
or  the  daughter  of  her  eldest  son.  In  fact,  the  heirs-female 
generally  of  Lillias  Montgomerie  are  not  called  by  the  destina- 
tion at  all.  The  pursuer  holds,  that  '*  the  eldest  heir-female  of 
the  body  of  the  said  Sir  Robert  Montgomerie"  designates  not 
only  Lillias  Montgomerie,  who  was  his  eldest  daughter,  but  all 
the  heirs  of  the  body  of  the  said  Sir  Robert,  and  consequently 
all  the  heirs  of  the  body  of  Lillias  Montgomerie,  whether  male 
or  female ;  and  he  follows  out  this  view  by  holding  that  the 
words,  **  and  the  heirs-male  of  the  body  of  the  said  heir-female" 
are  mere  surplusage.  Nor  can  he  stop  here ;  for  according  to 
the  same  view,  the  next  branch  of  the  destination  is  equally  use- 
less ;  for  if  all  Sir  Robert's  heirs-female  were  included  under  the 
terms  "the  eldest  heir-female,"  there  could  be  no  room  for 
afterwards  calling  his  heirs-female  successive.  It  is  plain,  that 
failing  Sir  Robert  Montgomerie  and  the  heirs-male  of  hit  body, 
it  was  the  intention  of  the  entailer  to  bring  in  several  succes- 
sive classes  of  heirs-male,  while  several  classes  were  to  be  de- 
scended successively  of  the  eldest  heir-female  of  Sir  Robert's 
body,  the  next  heir-female  of  Sir  Robert's  body,  &c.  The  rul- 
ing character  of  the  destination  is,  that  there  was  to  be  as  little 
departure  as  possible  from  the  line  of  heirs-male.  One  female 
was  to  be  admitted  as  introducing  each  new  class  of  male  de- 
scendants. The  defenders  do  not  maintain  tha(  the  eldest 
heir-female  of  the  body  of  Sir  Robert  Montgomerie  must  have 
been  his  daughter.  On  the  contrary,  the  eldest  heir-female 
might  have  been  a  granddaughter,  or  a  grandson  by  a  daughter. 
But  in  the  event  which  actually  happened,  Lillias  Mont- 
gomerie proved  to  be  the  eldest  heir-female  of  her  father ; 
and  these  words  in  the  destination  designated  her,  and  no  one 
else.  Having  taken  as  the  individual  specifically  called,  the 
next  in  succession  were  the  heirs-male  of  her  body.  Under 
this  destination,  her  second  son  must  have  taken  in  preference 
to  the  daughter  of  her  eldest  son,  just  as  he  would  have  done 
under  the  deed  of  1774;  and  therefore,  the  alleged  discrepancy 
in  the  destination  of  the  entails  does  not  exist.  As  to  the  dis- 
crepancy said  to  be  caused  by  the  omission  of  Alexander  Clark 
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and  bis  descendants,  it  is  altogether  immaterial.     The  Act  of 
Parliament,  1757,  distinctly  sets  forth  that  Alexander  Clark  bad 
died  without  issue.     If  so,  it  is  impossible  to  doubt  that  he 
and  bis  heirs  were  properly  omitted.     But  then  the  pursuer 
pleads,  that  the  deed  of  1774  constituted  a  new  entail,  because 
one  set  of  fetters  was  made  applicable  to  both  estates,  whereas, 
previously,  there  was  a  separate  set  for  each.     In  considering 
this  plea,  it  is  necessary  to  attend  to  the  object  and  intention 
of  the  Act  under  which  Lochliboside  and  Hartfield  were  sold, 
and  CoiUfield  purchased.     It  is  clear,  that  by  the  express  pro- 
visions of  the  Act,  the  lands  purchased  were  to  be  substituted 
in  all  respects  in  place  of  the  lands  to  be  sold,  and  were  to  bear 
the  same  relation  to  the  remainder  of  the  entailed  estate.    They 
were  to  give  rise  to  the  same  forfeitures,  on  the  one  hand,  and 
they  were  to  be  subject  to  the  same  forfeitures,  on  the  other. 
Nothing  short  of  this  could  fulfil  the  Statute.     Till  this  was 
fully  effected,  the  Statute  itself  was  not  carried  into  full  exe- 
cution.   Nothing  is  more  common  than  the  exchange  of  a  part 
of  an  entailed  estate,  under  an  Act  of  Parliament,  for  other  lands 
more  convenient.     In  this  way,  though  there  come  to  be  two 
deeds  of  tailzie  (the  one  properly  supplementary  to  the  other), 
they  are  inseparably  bound  together  by  the  intentions,  provisions 
and  enactments  of  the  Statute,  and  constitute  one  joint  entail, 
the  fetters  and  restrictions  of  which  extend  over  the  whole 
conjoined  entailed  estate.     If  it  could  be  supposed  that  the 
trustees  under  the  Statute  of  1757  had  failed  to  give  full  effect 
to  it,  the  result  would  be,  that  the  statutory  trust  is  still  un- 
fulfilled, and  the  title  of  the  lands  depending  on  it,  void  and 
null.     This  however  is  not  the  case.     After  infeftment  was 
taken  on  the  statutory  entail,  and  the  entail  itself  registered, 
the  object  of  the  Statute  was  fulfilled.     The  estate  of  Coilsfield 
was  annexed  to  the  entailed  estate  of  Skelmorlie,  and  effectually 
brought  within  the  same  fetters.     The  two  estates  were  insepa- 
rably connected,  and  nothing  short  of  the  statutory  authority  by 
which  they  had  been  united,  could  disunite  them.  In  this  view,  the 
conveyance  of  1774  constituted  merely  a  continuance  of  the  joint 
entail  already  established,  and  cannot,  with  or  without  prescrip- 
tion, be  the  basis  of  an  investiture  hostile  to  it.     According  to 
the  pursuer's  view,  the  deed  of  1774  was  a  contravention  of  the  en- 
tails of  1728  and  1757.     To  see  how  untenable  this  view  is,  it  is 
necessary  only  to  look  at  the  charter  of  confirmation  of  1784. 
That  charter,  so  far  from  treating  the  deed  of  1774  as  a  new 
entail  in  contravention  of  the  former,  grants  confirmation  to 
the  heirs  of  the  deed  1757,  under  the  fetters  contained  in  that 
deed,  and  no  otherwise.     The  fetters  contained  in  that  deed  are 
specially  set  forth;  whereas  those  of  the  deed  1774,  when  al- 
luded to  at  all,  are  merely  mentioned  generally,  as  being  the  same 
with  those  of  the  previous  deed.     The  only  intention  of  the 
deed  1774  obviously  was,  to  carry  the  purposes  of  the  Act  of 
Parliament  into  full  effect,  and  at  the  same  time  propel  the 
fee  by  conveying  it  to  the  heir  alioqui  successurut  in  the  sub- 
sisting entails.     But  the  pursuer  pleads,  that  even  assuming 
the  deed  of  1774  is  to  be  dealt  with  as  a  mere  propelling  of  the 
fee,  a  common  defect  attaches  to  the  fetters  of  all  the  entails,  as 
regards  deeds  of  sale  and  alienation.     He  admits  that  there  is  a 
good  and  effectual  prohibitory  clause.     The  irritant  clause  also 
is  perfectly  sufficient  and  effectual.     Nay  more,  the  resolutive 
clause,  in  so  far  as  it  is  stated  in  general  terms,  is  allowed  to  be 
unexceptionable ;  but  because  there  is  an  addition  to  the  re- 
solutive clause — an  addition  confessedly  not  essential — in  which, 
while  the  deeds  which  an  heir  taking  under  a  contravention  is 
£ntitled  to  disregard  are  mentioned,  there  is  no  express  mention 
of  sales,  it  is  argued  that  this  additional  clause  must  be  held  to 
vitiate  the  resolutive  clause,  though  in  itself  perfectly  sufficient. 
The  defenders  demur  to  this  doctrine.     As  the  general  resolu- 
tive clause  is  in  itself  complete,  the  appendage  to  it,  which  is  a 
separate  provision,  can  have  no  effect  in  destroying  its  integrity. 
The  Statute  1685  expressly  requires  "  a  resolutive  clause  to 
be  insert  in  the  tailzie."     But  no  appendage  of  the  nature  in 
question  is  required  to  be  inserted.     It  might  safely  be  dis- 
pensed with  altogether,  and  is  a  mere  piece  of  surplusage. 
Lastly,  even  if  the  pursuer's  view,  in  regard  to  the  investiture 
of  1774,  were  correct,  the  conclusions  of  the  summons  are  un- 
founded, in  so  far  as  they  assume  that  an  unregistered  entail  is 
not  only  ineffectual  against  third  parties,  bat  is  equally  unavail- 
ing inter  ha:redc9. 


The  following  opinions  were  returned  by  the  con- 
sulted Judges : 

Lords  Moncreiffy  Meadowbarik^  Medwyn^  J^ffrey^ 
Cochbumy  Murray  and  Ivory : 

**  In  the  summons  of  declarator  it  is  stated,  '  that  the  pur- 
suer has  lately  entered  into  two  several  transactions,  whereby 
he  has  sold  to  the  trustees  of  the  deceased  William  Peterson, 
Esq.  of  Kingston,  in  the  island  of  Jamaica,  the  aforesaid  por- 
tions of  the  lands  and  estate  of  Coilsfield,  and  to  John  Stewart 
Hay,  Esq.,  the  aforesaid  lands  of  Skelmorlie.' 

"  The  purchasers  under  these  concluded  contracts  of  sale, 
entertaining  doubts  concerning  the  validity  of  the  title  proposed 
to  be  given  to  them  by  Lord  EgUnton,  brought  a  suspension  of 
the  demand  for  payment  of  the  prices,  in  order  that  it  might  be 
determined  whether  he  had  power,  under  the  titles  by  which  he 
held  the  estates,  to  make  a  sale  to  be  effectual  to  the  purchaser 
or  not.  And  on  the  other  hand.  Lord  Eglinton,  in  order  to 
meet  this  suspension,  and  bring  the  question  more  formally  to 
trial,  has  raised  this  declarator  against  all  the  substitute  heirs 
supposed  to  have  an  eventual  right  of  succession  under  the  en- 
tails referred  to,  with  conclusions  for  ascertaining  the  extent  of 
his  powers,  as  the  fiar  in  possession  of  the  estates. 

'*  Although,  therefore,  the  conclusions  of  the  summona  go 
beyond  what  is  necessary  for  determining  the  validity  or  in- 
validity of  the  sales,  and  thereby  exhausting  the  merits  of  the 
suspension,  the  material  question  for  the  judgment  of  the  Court 
is,  whether,  in  the  actual  state  of  the  pursuer's  titlea,  his  powers 
were  so  effectually  limited  by  the  force  of  an  entail,  correctly 
framed  in  all  its  clauses,  and  completed  in  terms  of  the  Statute 
1685,  that  the  sales  made  by  him  for  onerous  considerations 
constitute  no  valid  rights  to  the  purchasers.  It  is  a  question 
raised  in  the  same  form,  and  to  the  same  effect,  as  the  question 
tried  and  determined  in  the  case  of  Tillicoultry,  and  many  other 
cases  of  the  same  kind.  Although,  therefore,  it  will  be  neees- 
.sary  in  this  opinion  to  advert  to  some  other  things  embraced  by 
the  words  of  the  summons,  we  think  it  proper  to  direct  our 
attention  munly  to  the  essential  point  involved  in  the  conjoined 
processes. 

"  The  summons  represents  the  title  of  the  pursuer  in  the  two 
separate  estates  of  Skelmorlie  and  others,  and  Coilsfield  and 
others,  as  standing  on  a  deed  of  entail,  dated  27th  June  1774, 
with  the  investiture  upon  that  title,  and  the  subsequent  pro- 
gress, till  they  came  into  the  person  of  the  pursuer,  and  his  titles 
were  completed  thereon  by  seisin  duly  recorded  in  the  year  1836. 
And  the  pursuer,  alleging  that  this  title,  by  regular  investitures 
standing  far  beyond  the  years  of  prescription,  is  the  title  by 
which  the  nature  and  extent  of  his  powers  must  be  determined, 
maintains  substantially  two  points  for  establishing  that  he  had 
power  to  make  the  sales  in  question  effectually:  1.  That  that 
entail  of  1 774  must  be  considered  as  a  substantive  and  indepen- 
dent entail,  for  the  settlement  of  both  the  estates  as  one  estate 
in  fee,  subject  to  the  conditions  therein  expressed,  and  the 
effect  of  the  statutory  law  applicable  to  it ;  and  that  that  deed 
never  having  been  recorded  in  the  Register  of  Tailzies,  cannot 
militate  against  purchasers  or  creditors  transacting  onerously 
with  him  as  the  heir  in  the  fee  :  and,  3.  That  the  irritant  and  re- 
solutive clauses  of  this  entail,  as  well  as  those  in  the  entails 
founded  on  by  the  defenders,  are  not  so  expressed  as  to  render 
the  act  of  sale  ineffectual,  even  though  the  original  entail  consti- 
tuting the  proper  title  had  been  duly  entered  in  the  Register  of 
Tailzies. 

*'  The  defenders,  on  the  other  hand,  state,  that  the  lands  of 
Skelmorlie  and  others  were  effectually  entailed  by  a  dee^  exe- 
cuted in  1728,  which  deed  was  dul^  recorded  in  the  Register  of 
Tailzies ;  and  that  the  lands  of  Coilsfield  and  others  were  also 
effectually  entailed  by  a  deed  executed  in  1767,  and  duly  en- 
tered in  the  register.  And  then  they  maintain,  that  the  deed 
of  1774,  having  been  only  intended  to  put  forward  the  suceea- 
sion,  according  to  a  well-established  principle,  and  being  sub- 
stantially the  same,  both  tn  the. destination  and  in  the  reatrict- 
ing  clauses,  with  those  entails  of  1728  and  1757,  cannot  be 
held  to  have  superseded  those  entails,  or  to  constitute  in  itself 
a  substantive  and  independent  title  by  entail  requiring  registra- 
tion. They  farther  say,  that  the  irritant  and  resolutive  dauses 
in  all  the  deeds  are  sufficient. 
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L  If  the  powers  of  tbe  pursaer,  and  the  validity  of  the  ftalea 
are  to  be  determined  ezctusiTely  under  the  deed  1774  as  the 
substantive  regulating  title,  there  cannot,  we  coniprehend,  be 
any  doubt,  thai  as  that  entail  had  not  been  recorded  in  the  Re- 
gister of  Tailzies  at  the  dates  of  the  contract  of  sale  in  qaes- 
tion,  no  matter  from  what  cause,  it  cannot,  however  complete 
otherwise,  be  effectual  to  annul  the  rights  of  the  purchasers. 
Tbe  Statute  1685  must  be  conclusive  on  this  point.  The  rule 
held  in  tbe  case  of  Smollet  and  many  other  cases  is,  that  an 
enuil  not  recorded  is,  in  all  questions  with  creditors  and  por- 
chaaers,  to  be  regarded  as  no  entail  at  all. 

**  The  material  question,  therefore  is,  whether  the  entail 
1774,  on  which  tbe  subsequent  investitures  were  completed,  is 
to  be  regarded  as  a  substantive  original  entail,  which  it  was 
necessary  to  enter  in  the  Register  of  Tailzies,  in  order  to  secure 
its  efficacy  against  creditors  and  purchasers. 

"  In  arguing  this  question,  the  pursuer  endeavours  to  make 
out,  that  there  is  a  change  in  the  destination  ezpressed  in  that 
entail  lirom  the  destinations  contained  in  the  entails  1728  and 
1757.  We  are  not  at  present  in  a  situation  to  hold  that  there 
is  any  such  change.  There  is  a  difference  in  the  form  of  words 
employed  in  that  destination ;  and  it  is  perhaps  conceivable  that 
drcumstaneea  might  have  occurred  to  raise  a  question  on  the 
form  of  expression.  But,  in  the  actual  state  of  the  case,  the 
destinations  in  all  the  deeds  are  the  same  in  substance  and  effect. 
Tbe  omtsaion  of  the  descendants  of  Alexander  Claik  is  alto- 
gether immaterial,  seeing  that  it  ia  ascertained  by  the  Act  of 
Parliament  of  1757,  that  he  and  his  wife  had  died  without  issue 
before  that  time;  and  . it  is  a  well-established  rule,  that  it  is 
quite  competent,  in  renewing  the  investitures,  to  omit  those 
brancbea  of  the  destination  which  have  previously  failed.  We 
cannot  think,  therefore,  that  there  is  in  the  deed  1774  any 
change  in  the  destination  of  the  previous  entails,  which  would 
be  auffieient  to  supersede  them,  if  the  question  depended  on 
this  point. 

"  Bat,  in  a  more  direct  view  of  the  nature  and  effect  of  that 
deed  1774,  there  seems  to  be  much  more  solid  ground  for  the 
pursuer's  plea.     The  defenders  say  that  that  deed  of  1774  was 
evidently  intended  to  give  effect  to  the  previous  entails ;  and 
that  tbe  only  oliject  of  it  was  to  put  forward  the  fee  to  the 
immediate  heir  of  entail,  Mra  Montgomerie's  son, — a  thing  which 
has  often  been  done  without  its  being  held  that  the  deed  exe- 
cuted for  tbe  purpose  constituted  a  new  entail.     But  it  is  to  be 
remembered  that  we  are  not  here  in  a  question  of  intention  only. 
This  deed  of  1774  was  carried  forward  into  an  actual  investi- 
ture by  seisin,  which  was  afterwards  confirmed  by  charter  of 
confinnation,  and  on  that  title,  independent  of  any  other,  the 
investitures  have  been  formed  ever  since.     It  is  a  prescriptive 
title,  which  must  be  effectual  according  to  its  terms,  and  can- 
not be  controlled  by  anything  else,  unless  it  shall  appear  that, 
by  its  natnre  and  terms,  it  does  in  fact  sustain  and  incorporate 
some  other  entailed  title  more  legally  stringent.     We  do  not 
doubt  that  one  purpose  of  the  parties,  in  executing  that  deed, 
was  to  put  forward  the  succession  to  Mrs  Montgomerie's  son. 
But  we  are  not  satisfied  that  that  was  the  only  purpose  of  it. 
For  it  seems  scarcely  to  be  a  matter  of  doubt,  that  it  was  also 
oontemplated,  that  such  a  settlement  would  form  a  much  clearer 
and  simpler  title  by  uniting  both  tbe  estates  in  one  entnil, 
whereby  tbe  forfeitnres  could  be  distinctly  applied  to  the  whole, 
in  tbe  case  of  contravention  as  to  a  nart  of  either  (always  a 
matter  of  difficulty  in  separate  entails),  than  the  separate  titles 
as  they  previously  stood.     And  if  it  had  been  duly  recorded, 
we  preeume  that  it  never  could  have  been  doubted,  at  least  after 
tbe  years  of  prescription,  that  it  constituted  the  only  and  the 
ruling  title  in  these  estates.     In  fiict,  it  was  probably  intended 
to  obviate  a  difficulty  occasioned  by  the  form  of  the  Act  of  Par- 
liament 1757,  in  appointing  a  separate  entail  for  Coilsfield  to 
be  executed ;  and  it  was  perfectly  well  conceived  for  that  end, 
if  care  had  been  taken  to  complete  it  by  registration. 

'*  Tbe  important  question,  however,  is,  what  this  deed  1774 
is  in  itself  OS  matttr  offact^  whatever  may  have,  been  intended 
by  it  ?  It  appears  to  us,  that  de  facto  it  is  made  distinctly  in 
the  form  of  an  independent  original  entail.  There  is  no  men- 
tion in  it,  from  beginning  to  end,  of  the  entail  1128,  or  of  the  in- 
▼estiturea  upon  that  entail.  There  is  an  incidental  reference 
to  the  diapotitioB  of  entail  1767  with  regard  to  the  lands  of 


Coilsfield.  But  that  is  only  in  the  description  of  the  lands  as 
acquired  by  that  title.  That  that  entail  only  is  mentioned, 
shows  that  tbe  reference  was  merely  descriptive,  and  was  not 
framed  to  affect  the  nature  of  the  title  g\ven  by  the  deed  1774 
itself;  for  the  lands  of  Skelmorlie  and  others  stood  altogether 
on  different  titlef,  and  there  is  no  reference  whatever  to  tbe 
entail  1728,  which  alone  applied  to  those  lands.  Then  this 
deed  1774  goes  on  to  lay  down  regular  clauses  prohibitory,  ir- 
ritant and  resolutive,  applied  indiecriminatelg  to  all  or  any  part 
of  both  estates,  in  which  there  is  no  reference  of  any  kind  to 
any  previous  entails.  They  are  substantive  provisions  made  in 
an  original  form  as  conditions  of  the  disposition  itself,  without 
relation  to  any  thing  else,  and  are  made  to  depend  exclusively 
on  tbe  force  of  the  deed  itself.  And  while  the  essential  clauses 
are  thus  completed,  it  is  expressly  provided  that  the  disponee 
and  the  heirs  of  entail  shall  possess  the  estates  bg  that  title  and 
by  no  other,  under  pain  of  an  irritancy  applied  specifically  to  this 
provision, 

"  On  that  title  seisin  followed ;  and  the  possession  has  been 
on  the  investiture  so  constituted  ever  since.  The  restrictive 
clauses  in  the  Register  of  Seisins  are  those  of  the  disposition 
1774  itself,  including  the  provision  that  the  possession  shall  be 
held  by  it  alone.  There  is  not  in  the  registered  seisin  upon 
that  title  the  least  allusion  to  the  entail  1728.  It  is  indeed  a 
separate  and  very  singular  peculiarity,  if  the  statement  on  page 
45  of  the  pursuer's  case  be  correct,  that  the  seisin  said  to  have 
been  taken  on  the  entail  1728  never  was  recorded  in  the  Regis^ 
ter  of  Seisins  at  all;  a  fact  which,  as  to  the  lands  of  Skelmor- 
lie at  least,  would,  if  the  matter  were  not  relieved  by  subse- 
quent investitures  (which  might  be  doubtful),  form  a  separate 
insuperable  objection  to  the  case  of  the  defenders,  in  a  question 
with  third  parties  purchasers.  But,  independent  of  this,  tbe 
whole  title  was  completed  on  the  deed  1774  as  an  independent 
entail,  with  clauses  distinctly  resting  upon  its  own  force ;  and 
on  that  title  prescription  has  long  ago  run.  And  it  is  indeed 
apparent,  that  any  contravention  under  the  entails  of  1728  and 
1757,  separately,  would  not  at  all  infer  the  same  forfeitures  of 
both  estates,  which  would  in  principle  follow  on  a  contravention 
of  the  entail  1774. 

'*  It  is  impossible  that  tbe  charter  of  confirmation  afterwards 
obtained  could  in  any  manner  control  or  alter  the  effect  of  this ; 
for,  besides  that  that  was  a  private  title,  it  expressly  confirmed 
the  deed  1774  itself,  and  the  seisin  upon  it.  And  as  it  is  an 
established  rule  of  law  (Ersk.  II.  7,  15 ;  M'Dowal,  19th  Ja- 
nuary 1793),  that  confirmation  draws  back  to  the  date  of  the 
seisin,  the  real  effect  of  it  was  to  render  the  right  public  from 
that  date.  Thus  the  prescriptive  title  was  perfect  from  1774 
downwards.  In  itself,  it  contains  nothing  which  can  by  pos- 
sibility qualify  or  control  it,  by  reference  to  any  entail  of  the 
lands  of  Skelmorlie  other  than  this  title  itself;  and  the  only 
reference  to  the  disposition  1757  as  to  the  lands  of  Coilsfield,  is 
not,  in  our  opinion,  of  such  a  nature  that  it  can  be  held  to 
qualify  the  nature  and  character  of  the  entail  1774  as  a  substan- 
tive entail  of  both  estates  together, 

"  Reference  has  been  made  to  the  case  of  Turnbull  v.  Hay 
Newton,  29th  June  1836.  It  does  not  appear  to  us  that  there 
is  any  thing  in  that  case  which  ought  to  lead  to  a  decision  dif- 
ferent from  that  implied  in  the  opinion  which  we  have  now 
expressed.  In  that  case  the  disposition  by  William  Hay  New- 
ton, the  heir  in  possession,  in  favour  of  himself  in  liferent,  and 
his  son  in  fee,  was  in  express  terms  made  under  all  the  limita- 
tions, conditions  and  irriianeies  specified  in  an  entail  1724,  '  and 
hereinafter  expressed;*  and  it  provided  that  tbe  heirs  should 
all  possess  bg  the  title  of  that  entail  1724,  and  by  no  other  right 
or  title  whatsoever.*  It  was  impossible  to  hold  that  such  a 
deed  could  have  the  effect  of  superseding  an  entail  which  it  in 
express  words  confirmed ;  or  that  it  could  be  considered  as  an 
original  entail,  when  it  merely  put  forward  the  fee  expressly  as 
it  was  held  by  the  title  of  tbe  only  original  entail.  The  only 
question  which  was  agitated  arose  out  of  two  variations  in  ex- 
pression in  repeating  the  clauses ;  upon  which  there  was  an  at- 
tempt to  liken  the  case  to  that  of  Broomfield  v.  Peterson.  But 
the  Lord  Ordinary  and  the  Court,  looking  to  the  manner  in 
which  the  entail  of  1724  was  in  express  terms  referred  to  and 
confirmed,  sustained  the  defences  and  assoilzied  from  the  action ; 
thus  holding  the  heir  to  be  effectually  restraiiied  from  contract* 
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ing  debfii.  There  can  be  no  doubt  tbat  that  decision  was  right. 
But  it  does  not  appear  to  us  that  it  has  any  application  to  a  case 
lilce  the  present. 

**  We  are,  therefore,  on  the  whole,  of  opinion,  that  the  deed 
of  entail  1774  being  the  ruling  title,  must  be  considered  as  an 
original  substantive  entail,  and  that,  not  having  been  recorded 
in  the  Register  of  Tailsies,  it  is  not  effectual  agninst  creditors  or 
purchasers,  and  therefore  cannot  affect  the  validity  of  the  con- 
tracts of  sale  concluded  between  the  Earl  of  Eglinton  and  the 
purchasers  suspenders. 

"  II.  If  the  deed  of  1774  had  been  duly  recorded,  or  if  the 
objection  that  it  was  not  recorded  could  be  in  any  way  over- 
come, we  do  not  think  that  there  is  any  defect  either  in  the  ir- 
ritant clause  or  in  the  resolutive  clause  sufficient  to  prevent  their 
efficsry  to  annul  acts  of  sale. 

"  We  certainly  hold,  that,  in  the  question  whether  there  is 
such  a  defect  or  not,  the  pursuer,  or  rather  the  purchasers,  are 
entitled  to  a  strict  construction.  But,  on  any  construction,  the 
clause  appears  to  us  to  be  sufficient. 

**  With  regard  to  the  irritant  clause,  it  is  entirely  of  a  sweep- 
ing general  nature,  not  professing  to  make  aay  enumeration  of 
the  particular  acts  prohibited ;  and  it  is  impossible  to  maintain 
tbat  an  irritant  clause  in  this  form  may  not  be  effectual,  if  the 
words  used  are  in  themselves  sufficient  to  cover  the  act  of  con- 
travention attempted.  The  defect  in  the  case  of  Tillicoultry 
lay  altogether  in  this,  that  in  the  resolutive  clause  there  was  a 
particular  enumeration  in  which  the  case  of  Belling  was  omitted ; 
and  it  was  therefore  held,  that  in  such  a  case  the  omission 
could  not  be  supplied  by  mere  general  words  added  to  the  enu- 
meration, which  might  be  applied  to  many  other  things,  and 
equally  to  those  which  were  specially  enumerated.  The  same 
thing  substantially  occurred  in  the  late  case  of  Rennie.  There 
was  a  special  enumeration  of  particulars  in  the  irritant  clause ; 
and  the  act  of  sale  was  omitted.  A  majority  of  the  Court 
here  held  the  entail  effectual,  on  the  ground  that  the  particu- 
larisRtion  did  not  qualify  or  limit  the  effect  of  the  general 
words  which  preceded  it,  and  which  by  themselves  would  have 
been  sufficient.  The  House  of  Lords  would  not  adopt  that 
distinction,  and  held  the  entail  not  good, — not  because  the  ge- 
neral words  used  might  not  have  been  sufficient  in  other  cir- 
cumstances, but  simply  because  the  entailer,  professing,  in  the 
irritant  and  resolutive  clauses,  to  enumerate  the  particular  mat- 
ters comprehended  in  the  substantive  prohibitions  to  which  the 
irritancy  should  apply,  had  omitted  the  case  of  sales.  But  in 
the  case  before  the  Court,  there  is  not  in  the  irritant  clause 
any  specification  or  attempt  to  specify  the  acts  of  contraven- 
tion. It  is  quite  general,  and  in  reality  in  the  safest  and  best 
form  for  that  reason.  After  the  prohibitions  against  altering, 
gelling  or  contracting  debt — with  the  usual  general  words  of 
other  deeds,  civil  or  criminal,  leading  to  eviction — the  irritant 
clause  declares,  that  if  the  said  Hugh  Montgomerie,  Ace,  '  shall 
do  in  the  contrair  hereof,  then  and  in  that  case,  all  and  every 
one  of  such  acts  and  deeds,  with  all  that  shall  happen  to  follow, 
or  may  follow  thereupon,  tthall  be  ipso  facto  void'  and  null,  and 
of  no  force,  strength  or  effect,  siclike  and  in  the  same  manner 
as  if  the  said  acts  and  deeds  bad  not  been  done,  acted,  com- 
mitted or  granted,*  It  is  impossible  to  deny  tbat  an  act  of  sale, 
or  a  deed  of  conveyance  or  alienation,  is  a  thing  done,  and  a 
deed  granted  *  in  the  contrary  hereof;*  and  if  this  be  clearly  so 
on  every  construction,  it  is  impossible  to  avoid  the  conclusion 
that  it  must  be  effectual,  without  just  saying  that  there  can  be 
no  good  irritant  clause,  unless  it  does  specifically  enumerate  all 
the  particular  matters  in  the  prohibitory  clause.  *  But  this  can- 
not be  said ;  because  there  are  many  entails  which  have  stood 
the  closest  scrutiny,  in  which  the  terms  of  the  irritant  clause 
are  equally  general.  The  words  of  the  clause  in  the  Roxburgb 
entail,  after  the  prohibitions  which  were  held  to  be  effectual, 
were  simply — *  all  which  deeds  so  to  be  done  by  them  are  de- 
clared to  be  null,  and  uf  none  avail,  strength  nor  effect.*  Cases 
have  occurred  where,  from  the  particular  collocation  of  the 
words,  an  ambiguity  has  seemed  to  be  left  as  to  the  application 
of  the  term  '  which  deeds,*  as  being  by  possible  construction 
limited  to  the  immediately  preceding  words  of  amplification  con- 
cerning deeds  other  than  deeds  of  alteration,  sale,  or  contraction 
of  debts.  But  every  such  ambiguity  is  excluded  here  by  the 
precise  form  of  the  clause  (  the  case  is,  *  if  the  heir  shall  do  in 


the  eontrair  hereof,*  all  sticA  acts  and  deeds  shall  be  null  and 
void.  No  construction  can  so  limit  the  effect  of  these  words  aa 
to  exclude  deeds  of  sale  from  its  operation.  Neither  can  it 
affect  this  conclusion,  that  in  the  case  of  Rennie  there  were 
also  general  words  which  might  seem  to  comprehend  sales.  The 
difference  is,  that  there  the  entailer  specified  the  cases  of  the 
heirs  failing  to  assume  the  name  and  arms— failing  to  engross 
the  clauses  in  the  infeftments.— aftertax  the  order  of  succession — 
or  contracting  debts— and  had  not  specified  the  case  of  selling  or 
alienating,  whereby,  consistently  with  the  case  of  Tillicoultry, 
there  was  left  a  fair  possibility  that  it  was  left  out  ex  proposito^ 
or  at  least  ground  for  holding  that  there  was  an  actual  omission 
of  that  special  case. 

'*  The  separate  objection  to  the  resolutive  clause  is  very  spe- 
cial, but  it  does  not  appear  to  be  well  founded.  The  material 
part  of  the  clause,  by  which  the  right  of  the  contravener  is  re- 
solved or  forfeited,  is  admitted  to  be  clear  and  sufficient.  But 
in  declaring  the  mode  in  which  the  next  heir  is  to 'make  up  hia 
title,  the  maker  resumes  the  special  cases  of  supposed  contra- 
vention, and  in  doing  so  has  omitted  to  specify  particularly  the 
case  of  sales.  We  do  not  know  that  it  ever  was  held  or  de- 
cided, that  such  an  omission  in  this  part  of  the  clause  would 
render  an  entail  ineffectual,  which  was  otherwise  complete  in 
the  essential  clauses.  It  might  occasion  practical  inconvenience 
in  the  formation  of  the  title,  on  such  a  contravention,  if  there 
were  no  words  which  would  be  held  sufficient  to  comprehend 
the  case  to  such  an  effect.  But  it  never  could  prevent  the  ac- 
tual forfeiture  or  irritancy,  otherwise  clearly  declared ;  and  the 
contravening  heir  being  once  forfeited,  and  having  ceased  to 
have  any  right  in  the  estate,  could  not  be  heard  to  object  to  any 
proceeding  whereby  the  right  of  the  next  heir  might  be  legally 
established  in  his  person.  The  words  of  the  clause,  howeverg 
as  they  stand,  though  probably  they  would  not  reach  the  act  of 
sale,  if  the  declaration  of  forfeiture  had  been  made  in  the  aame 
form,  might  possibly  be  held  sufficient  for  merely  laying  down 
the  nature  of  the  title  to  be  made  Up  by  the  next  heir. 

'*  The  summons  contains  some  other  propositions,  to  which 
it  may  be  proper  to  advert. 

*'  1.  Though  we  are  of  opinion,  that  in  consequence  of  the 
non -registration  of  the  entail  1774,  the  pursuer  was  not  effec- 
tually debarred  from  making  a  sale  which  would  give  a  good 
right  to  the  purchaser,  we  do  not  think  that  it  can  be  declared 
by  this  Court  tbat  he  has  a  right  to  sell  the  estate  which  be 
holds  in  virtue  of  that  title.  Being  in  the  fee, "be  has  power  to 
do  such  an  act ;  and  by  the  force  of  the  Statute,  the  purchaaer 
will  get  a  good  title  which  cannot  be  set  aside  as  in  contraven- 
tion of  the  entail.  But  the  Court  cannot  be  called  on  to  de- 
clare that  he  had  a  right  to  do  so. 

'*  2.  The  summons  concludes  to  have  it  found,  that  the  pur- 
suer baa  *  full  right  and  power  gratuitous^  to  alienate  and  dis- 
pose of  the  said  several  lands,'  &c  We  do  not  know  on  what 
ground  a  judgment  to  this  effect  could  be  contemplated.  But 
as  we  consider  it  to  be  clear  law,  that  the  prohibitory  clause 
alone,  standing  in  the  body  of  the  pursuer's  title,  would  be  suffi- 
cient to  prevent  all  gratuitous  alienations,  and  tbat  it  would  be 
effectual  to  this  purpose  in  all  questions  inter  hetredes,  notwith- 
standing that  the  entail  had  not  been  recorded,  we  are  of  opi- 
nion that  such  a  declaratory  judgnaent  cannot  be  granted. 

**  3.  The  summons  asks  the  Court  to  declare,  that  upon  the 
sales  taking  effect,  the  price  or  consideration  which  the  pursuer 
may  receive  will  be  at  his  absolute  disposal,  and  tbat  he  is 
under  no  obligation  to  employ  or  lay  out  the  same  in  the  pur- 
chase of  other  land,  or  otherwise,  for  the  benefit  of  the  heirs  of 
entail.  We  understand  this  to  mean,  that  the  Court  should 
find  that  this  case  will  fall  within  the  principle  of  the  judgment 
of  the  House  of  Lords  in  the  case  of  Ascog.  But  though  we 
may  not  at  present  see  any  ground  for  supposing  that  a  dif- 
ferent result  should  take  place  in  this  caae,  it  rather  appears 
to  us  to  be  premature  to  pronounce  any  specific  judgment  on 
such  a  question,  until  a  claim  of  tbat  kind  shall  have  been  ac- 
tually made."_ 

Lord  Cuninghame : 

**  Upon  reconsidering  the  state  of  the  titles  in  the  present 
case,  with  the  views  of  Lord  Moncreiff  upon  them,  explained 
in  bis  opinion,  I  have  come  to  be  satisfied  tbat  the  settlement 
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and  conveTtnce  by  Mrs  Lilliat  Montgomerie  in  1774,  of  the 
Mtatet  of  Skelmorlie  and  Coiltfield,  mott  be  viewed  as  a  new 
entail,  which  required  regintration  in  the  Record  of  Tailsiet  to 
bar  oneroas  creditors  and  purchasers  from  attaching  them ;  and 
as  no  such  registration  took  pUoe,  I  am  ofopinion  that  onerous 
parchasers  of  these  estates  are  entitled  to  acquire  them.  This 
now  appears  to  me  to  follow  from  the  peculiar  structure  and 
provision  of  the  Act  of  Parliament,  which  allowed  the  sale  of 
JLochliboside  and  the  other  lands  in  Renfrewshire  belonging  to 
the  heirs  of  entail  in  1757,  but  did  not  provide  in  apt  and  suffi- 
cient terms  for  such  a  title  to  be  thereafter  made  up  to  the  two 
estates  in  a  combined  entail,  composed  in  part  of  the  old  estate 
of  Skelmorlie,  and  in  part  of  the  new  or  substituted  estate  of 
Coilsfield,  as  was  necessary  to  settle  the  whole  of  these  lands 
in  one  effectual  tailzie.  At  least  this  appears  to  be  a  legitimste 
inference  upon  a  strict  construction  of  the  titles  expede  under 
the  Act  of  Parliament  in  1757,  which  were  neither  reduced,  nor 
in  anj  respect  explained  or  qualified  by  declarator  subsequent 
to  their  completion. 

*'  When  the  Act  of  Parliament  in  1757  allowed  Lochliboside 
to  be  sold,  it  left  Skelmorlie  only  under  the  fetters  of  the  old 
entail ;  and  consequently,  if  a  contravention  had  been  committed 
as  to  these  lands,  those  interested  in  the  tailzie  could  only  pur- 
sue a  forfeiture  under  tAo/ tailiie,  of  such  parts  of  the  old  estate 
as  were  left  unsold.  In  like  manner,  when  the  Statute  pro- 
vided with  respect  to  the  new  lands  to  be  purchased  (Coiltfield), 
that  these  should  '  be  settled,  disponed,  and  provided  to  and  for 
the  use,  benefit  and  behoof  of  the  said  Lillias  Montgomerie,  and 
the  said  other  heirs  of  entail,  according  to  the  different  rights 
and  interests,  and  in  the  same  order  and  course  of  succession  as 
the  same  premises  are  secured  to  and  for  them,  and  their  bene- 
fit respectively,  in  and  by  the  same  deed  of  entail,  and  subject 
to  the  restrictions  and  limitations,  clauses  irritant  and  resolutive 
therein  contained,  and  shall  immediately  after  record  the  said 
settlements  and  dispositions  so  to  be  made  in  the  Register  of 
Tailziea,'  he ;  and  when  the  learned  and  eminent  persons  who 
executed  the  new  tailxie  under  that  Statute  as  to  Coilsfield, 
made  the  fetters  and  forfeitures  to  apply  to  that  estate  only, 
without  any  provision  as  to  the  forfeiture  of  Skelmorlie,  I  ap- 
prehend that,  upon  the  strict  rules  of  construction  adopted 
in  other  cases  of  tailzie,  a  contravention  as  to  Coilsfield  could 
nor,  under  such  a  title,  have  inferred  a  forfeiture  of  Skelmorlie. 

"  It  should  have  been  provided  by  the  Statute,  either  that  a 
new  entsil  of  Both  estates  should  be  made  and  recorded, — or 
that  the  entail  of  the  new  lands  should  be  so  expressed  as  to 
make  the  irritant  and  resolutive  clauses  take  effect  in  case  of 
any  breach  either  of  the  old  or  of  the  new  entail.  But  the 
deed  was  not  so  framed,  and  therefore,  between  1757  and  1774, 
the  estates  of  Coilsfield  and  Skelmorlie  stood  on  separate  en- 
tails, which  were  completed  and  registered,  each  containing 
its  own  prohibitions,  restrictions,  and  forfeitures,  which,  in 
strict  law,  could  not  be  extended  and  applied  to  both  estates 
indiscriminately. 

**  It  is  quite  possible  that  the  Court,  on  an  action  at  the  in- 
•tance  of  the  substitute  heirs,  might  have  directed  the  titles,  as 
expede  in  1757,  to  be  corrected,  and  a  new  entail  of  both  estates 
to  be  executed  and  recorded  conformable  to  the  original  rights 
of  parties,  and  to  the  probable  meaning  of  the  Legislature  in 
authorising  a  part  of  the  old  estate  to  be  sold.  But  that  course 
was  not  taken.  Mrs  Lillias  Montgomerie,  after  a  possession  of 
seventeen  years  on  the  separate  entails,  attempted  at  her  own 
band,  and  of  her  own  authority,  to  combine  them  by  a  new 
settlement  essentially  different  from  the  separate  tailzies  on 
record ;  and  the  hwt  deed  has  never  yet  been  recorded  in  the 
proper  register. 

"  On  mature  consideration  of  the  change  which  that  deed 
made  upon  the  titles  on  record,  and  under  which  Mrs  Mont- 
gomerie was  possessing,  I  am  now  satisfied  that  the  settlement 
c»f  1774  must  be  considered  as  a  new  entail,  which  was  in- 
effectual against  onerous  third  parties  without  registration  in 
the  Record  of  Tailzies;  and  therefore  I  concur  with  Lord  Mon* 
creiff  in  his  opinion,  that  the  sales  to  Mr  Peterson's  trustees  must 
be  sustained. 

*'  Farther,  I  am  of  opinion  that  his  Lordship's  exposition  of 
the  retolutive  clause  is  well  founded,  and  that  the  plea  of  the 
heir  on  that  point  is  not  maintainable." 


The  LordJuetice^Clerh  (Boyle)  declined  judging  in  the  case. 
At  advising  on  I6th  Julj  1841, 

Lord  President, — In  this  case  the  opinions  of  the  consulted 
Judges  are  in  favour  of  the  action  brought  by  Lord  Eglinton, 
maintaining  that  he  has  power  to  sell,  and  I  am  of  the  same 
opinion. 

Lord  Gittiee, — I  also  concur  with  the  consulted  Judges,  and 
for  the  same  reasons,  which  it  is  therefore  unnecessary  for  me 
to  recapitulate. 

Lord  Macheniie, — I  agree  in  opinion  with  the  consulted 
Judges ;  but  I  think  it  right  to  say,  that  in  regard  to  Skelmorlie 
I  do  so  on  the  view  that  the  new  entail  uniting  the  estates  was 
not  sanctioned  by  the  Statute.  For  if  I  thought  it  was  autho- 
rised by  the  Statute,  I  should  have  much  difficulty  in  thinking 
that  the  estate  of  Skelmorlie  could  be  disentailed,  i.  e.  taken 
out  of  the  old  entail,  or  that  the  making  of  a  new  entail,  autho- 
rised by  the  Statute,  could  supersede  the  old  one,  until  that 
new  entail  was  fully  completed  by  registration  in  terms  of  the 
Statute.  In  this  view  the  new  entail  was  no  contravention. 
It  was  not  reducible  at  all.  It  was  equally  valid  without  as 
with  prescription.  If  it  could  have  the  effect  of  taking  the 
estate  of  Skelmorlie  out  of  the  old  entail  at  all,  before  it  was 
itself  registered,  it  must  have  done  so  instantly  on  infeftment 
being  taken  upon  it :  Nor  should  I  think  it  very  hazardous  to 
hold,  that  infeftment  on  a  new  entail  authorised  by  a  Statute 
of  this  kind,  could  supersede  the  old  entail  before  it  was  re- 
corded. It  is  said  it  produced  the  effect  by  prescription.  But 
if  it  was  valid  without  prescription,  what  better  could  prescrip- 
tion make  it  ?  Prescription  may  make  an  invalid  deed,  made  in 
contravention,  valid,  and  so  extinguish  an  entail.  But  when  a 
deed  is  valid  in  itself,  1  don't  see  how  prescription  can  make  it 
better.  I  rather  conceive,  therefore,  that  if  the  Statute  autho- 
rised the  making  of  the  new  entail  of  Skelmorlie,  it  must  either 
have  the  effect,  that  as  soon  as  this  new  entail  was  constituted 
by  infeftment,  the  old  one  was  gone,  or  that,  by  the  Statute, 
the  old  one  stood  valid  until  the  new  one  was  completed  by  re- 
gistration. 

Lord  FulUrton, — I  concur  in  the  opinion  of  the  consulted 
Judges,  and  on  the  ground  there  stated,  that  the  deed  1774 
must  be  considered  as  an  original  substantive  entail,  and  that 
that  deed,  which  was  never  entered  in  the  Register  of  Tailzies, 
**  is  not  effectual  against  creditors  or  purchasers,  and  therefore 
cannot  affect  the  validity  of  the  contracts  of  sale  between  the 
Earl  of  Eglinton  and  the  purchasers  and  suspenders.**  Accord- 
ing to  this  view,  it  is  a  matter  of  indifference  whether  the 
union  of  the  new  and  old  estates  in  one  entail  was  authorised 
by  the  Statute  or  not.  For  even  if  it  had,  still,  if  the  effect  of 
such  union,  with  the  appropriate  clauses,  was  to  create  a  new 
entail,  the  registration  of  that  deed  must  have  been  necessary  to 
give  it  effect  against  creditors,  unless  the  Statute  had  cdntained 
an  express  dispensation  from,  that  form,  which  it  certainly  does 
not. 

The  consulted  Judges  not  having  decided  the  de- 
claratory conclusions  of  the  summons,  to  the  effect 
that  the  pursuer  "  has  the  sole  and  exclusive  right  to 
the  price  or  prices,  or  other  consideration,  as  his  abso- 
lute property,  and  that  he  has  full  power  to  use  and 
dispose  of  the  same  at  pleasure,"  the  Court  ordered 
additional  cases  on  this  *<  reserved  question,''  to  be 
boxed  to  the  whole  Judges  for  their  opinions^ 

Pleaded  by  the  pursuer — 
An  heir  of  entail,  so  tar  as  he  remains  unfettered,  is  entitled  to 
exercise  all  the  rights  of  a  fee-simple  proprietor.  In  the  pre- 
sent instance,  it  has  been  found  that  he  is  entitled  to  sell,  while 
there  is  no  express  clause  in  the  entail  declaring  that  he  shall 
be  bound  to  reinvest  the  price  in  other  lands.  The  conclusion 
seems  inevitable,  that  he  is  under  no  obligation  so  to  reinvest  it. 
A  prohibition  against  selling  does  not  create  a  full  and  perfect 
obligation  inter  haredes.  If  it  did,  the  substitutes  would  be 
entitled  to  enforce  it  by  interdict  or  inhibition.  It  was  once 
thought  that  this  could  be  done ;  but  the  contrary  has  been  long 
settled.  This  shows  that  the  law  does  not  consider  a  prohi- 
bition as  equivalent  to  a  full  obligation,  but  regards  the  subsd- 
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tatet  as  credftora,  only  to  the  limited  effect  of  preventing  gratui- 
tous alienations  to  their  prejudice.  The  rights  of  all  parties 
interested  in  an  entail,  and  the  remedies  competent  in  case  of 
contravention,  can  only  be  ascertained  by  the  provisions  of  the 
entail  itself.  There  is  no  room  for  implication  ;  and  therefore, 
without  an  express  provision  for  reinvestment,  it  is  incompetent 
to  insist  for  it.  Besides,  it  is  impossible  to  say  what  the  inten- 
tion of  the  entailer  would  have  been  in  the  event  which  has 
happened.  His  intention  undoubtedly  was,  that  the  estate 
should  not  be  sold ;  but  now  that  it  has  been  sold,  it  is  impos- 
sible to  say  what  he  would  have  wished  to  have  been  done  with 
the  price.  For  any  thing  that  appears  to  the  contrary,  he  might 
have  wished  the  heir  in  possession  to  keep  it  to  himself.  It  is 
argued,  that  it  was  the  duty  of  the  pursuer  to  have  completed 
the  entail  of  1774  by  recording  it.  A  similar  argument  proved 
unsuccessful  in  the  Queensberry  case ;  and  it  is  suflScient  to  ob- 
serve, that  there  is  nothing  in  the  deed  imposing  it  as  a  duty 
on  the  heir  in  possession  to  record  it  He  is  merely  enjoined 
to  make  up  his  title  under  the  entail,  and  possess  on  no  other. 
This  injunction  he  has  strictly  complied  with.  A  distinction 
has  been  attempted  to  be  drawn  between  the  right  and  the  power 
of  the  pursuer  to  sell,  but  this  appears  to  be  a  mere  verbal  sub- 
tlety arising  from  the  double  meaning  of  the  word  right.  In 
the  strict  legal  sense  in  which  it  is  used  in  the  present  summons, 
it  means  nothing  more  than  the  jus  diaponendi.  To  adjudicate 
upon  moral  rights  as  distinguished  from  legal,  is  not  the  pro- 
vince of  a  civil  court.  Besides,  the  point  now  under  discussion 
is  no  longer  open,  having  been  settled  in  the  pursuer's  favour 
by  a  series  of  decisions,  particubrly  those  of  Ascogand  the  Mar- 
quis of  Queensberry *s  Executors. 

Pleaded  by  the  defenders— 
The  question  here  is,  whether,  when  an  entail  is  perfect  in  all 
its  clauses,  but  is  unrecorded,  the  heir  in  possession  not  only 
has  the  power  to  make  an  effectual  sale,  but  is  freed  from  all 
obligations  whatever  to  the  substitute  heirs  in  regard  to  the 
price.  Should  this  question  be  determined  affirmatively,  it 
will  be  in  strong  opposition  to  what  has  hitherto  been  consi- 
dered the  law,  and  to  many  former  decisions.  There  is  this 
very  important  distinction  between  the  present  case  and  that  of 
Ascog — that  the  latter  entail  laboured  under  a  defect  which 
there  was  no  means  of  curing.  The  entail  necessarily  remained 
such  as  the  entailer  had  made  it ;  and  the  consequence  was, 
that  any  reinvestment  of  the  price  must  have  been  nugatory,  as 
the  lands  purchased  with  it  must  have  been  entailed  in  the 
same  defective  form  as  before.  This  legal  inconvenience  or 
absurdity  plainly  modified  the  whole  argument.  Here,  how- 
ever, there  is  no  defective  entail  which  cannot  be  rendered 
perfectly  efficacious.  The  omission  to  register  may  be  supplied 
at  any  time,  and  the  entailed  estate  thus  secured  from  further 
alienation.  It  is  true  the  case  of  the  Queensberry  Executors 
related  to  an  nnrecorded  entail ;  biit  there  were  specialties  in 
it  sufficient  to  restrict  the  decision,  and  deprive  it  of  a  general 
character.  It  seems  impossible  to  deny  that  the  fetters  of  an 
vnrecorded  entail  are  sufficient  to  constitute  a  personal  obliga- 
tion upon  the  heir  in  possession.  1.  An  unrecorded  entail, 
though  ineffectual  against  onerous  third  parties,  will  operate  so 
as  to  irritate  the  right  of  an  heir  who  has  contravened.  2.  An 
unrecorded  entail  is  effectual  to  set  aside  gratuitous  deeds  grant- 
ed in  contravention.  These  principles,  when  fairly  followed 
out,  lead  to  consequences  inconsistent  with  the  pursuer's  con- 
clusion to  have  it  declared  that  he  has  not  only  power  to  sell, 
but  is  absolute  nwster  of  the  price. 

The  following  opinions  were  returned : 
Lard  JHoncreiffl  concurred  in  by  Lards  Meadow^ 
bankf  Medwyn^  Cockbum^  Cuninghame  and  Ivory : 

**  Observing  that  the  summons  of  declarator  contains  an  ex- 
press conclusion  to  have  it  found,  in  case  it  shall  be  held  that 
the  pursuer  has  power  to  make  an  effectual  sale  of  the  estate, 
that  he  is  at  full  liberty  to  dispose  of  the  price,  and  that  the 
heirs  of  entail  have  no  good  legal  claim  against  him  to  reinvest 
it ;  and  further  observing,  that  both  in  the  case  of  Ascog  and 
in  the  case  of  Thomson,  referred  to  in  the  joint  minute,  judg- 
ment was  given  on  such  a  conclusion^!  am  satisfied  that  the 


parties  are  entitled  now  to  ask  a  judgment  of  the  Court  on  that 
question. 

*'  And  I  am  of  opinion,  that,  on  the  basis  of  the  opinion  al- 
ready delivered,  holding  the  entail  1774  to  be  the  regulating 
title,  and  that  that  entail  never  having  been  recorded,  the  con- 
tract of  sale  concluded  by  the  pursuer  is  effectual  to  the  pur- 
chasers suspenders,  the  heirs  of  entail  have  no  legal  claim  to 
compel  the  pursuer  to  rfsinvest  the  price  in  other  lands,  and  that 
he  cannot  be  prevented  from  freely  disposing  of  it.  The  case 
in  this  point  appears  to  me  to  be  ruled  by  the  principle  on  which 
the  House  of  Lords  decided  the  three  cases  of  Ascog,  Bruce  and 
the  Marquis  of  Queensberry. 

"  It  is  true  that  the  case  is  not  identical  in  its  facts  with  the 
case  of  Ascog.  In  that  case  the  failure  of  the  entail,  and  the 
power  to  sell  effectually,  notwithstanding  the  most  express 
prohibition,  arose  from  a  defect  in  the  irritant  and  resolutive 
clauses.  And  the  case  of  Bruce  was  the  same.  But  the  prin- 
ciple of  judgment  was,  that  the  object  of  the  entailer  having 
been  solely  to  make  an  effectual  entail  of  the  spedfic  estate 
under  the  Act  1685,  if  that  object  fiuled,  the  Court  could  not 
interpose  to  give  the  heirs  a  remedy  not  provided  by  the  deed, 
or  to  constitute  entails  of  other  estates  to  which  the  entailer's 
deed  had  no  reference.  The  difference  in  the  present  case  is, 
that  the  entail  has  become  ineffectual  to  prevent  sales,  in  con- 
sequence of  the  express  provision  of  the  Statute  1G85  for  the 
registration  of  all  such  tailzies  not  having  been  observed.  But 
though  there  is  a  difference  in  this  point,  it  appears  to  me  that 
the  principle  which  decided  those  cases  distinctly  applies  to  this 
case.  The  Court  cannot  give  to  the  heirs  of  entail  a  remedy 
by  personal  action  which  the  entail  has  not  provided ;  and,  ac- 
cording to  the  doctrine  held  in  the  House  of  Lords,  the  Court 
have  no  authority  to  order  the  investment  of  the  money  in  any 
other  estate  to  be  entailed. 

"  But  it  farther  appears  to  me,  that  the  identity  of  these 
eases  in  principle  has  also  been  decided  by  the  House  of  Lords. 
The  three  cases  of  Stewart  v,  FuUerton,  Bruce  v.  Bruce,  and 
the  Marquis  of  Queensberry  o.  the  Queensberry  Executors,  were 
all  before  the  House  of  Lords  at  the  same  time,  and  are  reported 
as  decided  on  the  same  day,  16th  July  1830;  (4  W.  and  S.,  196). 
And  it  is  impossible  for  me  to  read  the  very  careful  opinions  of 
Lord  Eldon  upon  those  cases,  confirmed  by  the  opinions  of  Lord 
Wynford  and  the  Lord  Chancellor  Lyndburst,  without  think- 
ing that  they  were  all  held  to  depend  on  the  same  principles : 
They  are  accordingly  so  understood  in  the  note  of  a  very  ac- 
curate person,  Mr  James  Chalmer,  annexed  to  that  volume  of 
the  reports.  But  in  the  case  of  Queensberry  there  was  no  fail* 
ure  in  the  clauses  of  the  entail.  The  thing  objected  to  was  a 
lease,  so  granted,  that  according  to  the  previous  judgosents,  it 
was  in  contravention  of  the  entail.  But  the  entail  had  not  been 
recorded  ;  and  it  was  held,  that  on  that  account  the  lease  was 
effectual  to  the  third  party,  and  could  not  be  reduced.  From 
the  nature  of  the  case,  there  could  not  be  any  daim  for  rein- 
vestment specifically ;  but  the  heir  of  entail  brought  an  action 
of  damages  against  the  Duke  of  Queensberry's  Executors,  on 
the  ground  of  his  personal  obligation  to  observe  the  conditions 
of  the  entail ;  and  a  majority  of  this  Court,  on  prindples  simi- 
lar to  those  on  which  they  had  decided  the  case  ^  Ascog,  sus- 
tained the  action.  But  the  House  of  Lords,  at  the  very  same 
moment  when  they  reversed  the  judgment  in  Ascog,  reversed 
also  that  in  the  case  of  Queensberry.  The  summons  in  the 
case  of  Ascog  contained  a  conclusion  for  damages  as  well  as 
for  reinvestment.  But  the  important  matter  is,  chat  Lord 
Eldon,  in  delivering  his  judgment  on  the  case  of  Queensberry, 
distinctly  resumes  what  had  been  done  in  Ascog,  and  draws 
from  it  the  principle  on  which  the  case  of  Queensberry  should 
be  also  determined.  That  principle  I  apprehend  to  be,  that 
the  entail  having  failed  of  its  purpose  from  any  particular  cause, 
the  Court  cannot  give  a  remedy  which  the  entailer  has  not  pro- 
vided. The  daim  for  reinvestment  of  the  price  upon  a  sale 
truly  resolves  into  a  claim  of  damages,  to  be  satisfied  in  a  spe- 
dfic  form.  And  now,  in  the  present  case,  the  fact  which  oc- 
curs is,  that  the  estate  is  sold,  and  the  object  of  the  entail  at  an 
end.  The  entail  not  recorded  is  no  entail  against  third  parties. 
And  the  question  is  just  the  same  with  that  which  arose  in 
Ascog  and  Bruce,  whether  the  Court  can  give  a  remedy  which 
is  not  provided  by  the  deed  of  entMl,  and  whether  they  have 
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any  aotbority  to  conttitute  an  entail  of  a-different  estate.    I  am 
of  opinion  that  the  same  judgment  necessarily  follows." 

Ixnrd  Murray  : 

*'  The  summons  of  declarator  at  tbe  instance  of  the  Earl  of 
Eglinton  sets  forth,  that  he  is  entitled  to  sell  the  said  lands  and 
others  '  as  freely  in  all  respects  as  if  he  were  proprietor  thereof 
in  fee -simple/  and  that  it  ought  to  he  declared  '  that  he  has  full 
and  undoubted  power  to  dispose  of  these  lands/  and  *  that  the 
defenders,  or  any  of  them,  have  no  claim  or  demand  against  the 
pursuer/ 

"  I  concurred  in  the  opinion  which  I  signed  along  with  the 
other  consulted  Judges,  that  in  consequence  of  the  non-regtstra- 
tion  of  the  entail  1774,  the  pursuer  was  not  effectually  debar- 
red from  making  a  sale  which  would  give  a  good  right  to  a 
purchaser — but  that  it  could  not  be  deckred  by  this  Court  that 
he  had  a  right  to  sell  the  estate  which  he  held  by  that  title, 
or  that  he  had  power  gratuitously  to  alienate  or  dispose  of  the 
lands. 

"  The  question  has  since  been  argued,  whether  the  heirs  of 
entail  can  insist  on  his  reinvesting  the  price  in  the  purchase  of 
lands.  It  appears  to  be  fixed  by  the  judgments  in  the  House  of 
Lords,  in  the  cases  of  Ascog,  Bruce,  and  Queensberry,  accord- 
ing to  the  principles  laid  down  in  the  case  of  Duntreath,  that 
the  rights  of  the  parties  interested  in  the  deed,  and  the  remedies 
in  the  case  of  contravention,  can  only  be  ascertained  by  what 
the  deed  itself  contains,  and  that  Judges  are  not  at  liberty  to  go 
out  of  it.  The  heirs  are  not  therefore  entitled,  in  this  case,  to 
insist  that  the  price  shall  be  laid  out  in  land. 

*'  There  is  a  question,  however,  which  may  arise  under  other 
unrecorded  entails,  if  not  under  this,  what  is  the  effect  of  an 
irritancy  or  act  of  contravention  under  a  deed  of  entail  which 
is  complete  in  other  respects,  but  not  recorded  ?  The  Court, 
upwards  of  a  century  ago,  decided,  in  the  cases  of  Dorrater  and 
Hall  and  Cassie  (Fol.  Diet.  Vol.  II.  p.  436,  M.  15,370),  which 
hare  always  been  considered  as  fixing  the  law  on  that  point, 
that  an  unrecorded  deed  of  entail  was  effectual  inter  hetredes^ 
though  not  against  creditors  and  third  parries  who  may 
make  their  claims  good  against  the  estate.  In  a  subsequent 
judgment  with  regard  to  the  estate  of  Dorrater  (February 
13,  1725,  M.  15,554),  the  Court  found  that  the  heir  of  entail 
could  not  challenge  rational  provisions  made  to  a  wife  and 
children  before  the  decreet  or  irritancy  was  pronounced;  and 
in  a  judgment  pronounced  in  the  House  of  Lords  (Shaw's 
Appeals,  Vol.  I.,  Agnew  v.  Stewart  and  Drew),  where  the  ques- 
tion was  very  fully  and  repeatedly  considered,  the  House  of 
Lords  decided  that  the  estate  was  not  affected  by  debts,  unless 
in  so  far  as  they  had  been  made  real  burdens  prior  to  the  in- 
feftment  onder  the  entail.  It  may  be  safely  found  in  this  case 
that  there  is  no  authority  for  vesting  the  price  in  other  lands, 
or  lor  entailing  them,  but  it  appears  to  me  that  the  Court  should 
abstain  from  using  any  terms  in  their  judgment  which  might 
any  way  prejudge  questions  whidh  might  arise  after  a  declara- 
tion of  irritancy,  or  after  this  or  any  other  similar  entail  was 
reeorded." 

Lard  Jeffrey  absent  from  indisposition. 

7^  Lard  Justice^Clerk  not  having  been  on  the 
bench  at  the  time  of  the  original  consultation,  request- 
ed leave  not  to  give  an  opinion  on  this  subsidiary 
point. 

At  the  final  advising,  17th  December  1841, 

Lord  MaehetizU.^A.  agree  with  Lord  Moncreiff  and  the  other 
consulted  Judges.  The  case  of  Queensberry  seems  in  point. 
In  the  case  of  Willison,  it  was  found  that  a  tailzie  was  good 
against  heirs  without  registration.  But  after  the  case  of  Queens- 
berry,  we  must  hold,  either  that  the  decision  is  overruled  alto- 
gether, or  that,  under  that  decision,  an  unregistered  entail  can 
operate  against  heirs  only  in  terms  of  its  own  provisions  directly  ; 
that  is,  by  forfeiture,  where  there  is  room  for  forfeiture.  In  this 
way  it  may  work,  when  the  contravention  is  by  contracting 
debt,  or  by  partial  alienation,  leaving  in  the  contravener  the 
whole  or  a  part  of  the  estate  to  be  forfeited.  But  when  the 
alienation  is  total,  the  entail  is  gone.  There  is  nothing  left  in 
tba  heir  to  forfeit,  and  there  is  nothing  which  can  be  sued  for 


in  terms  of  the  entail.  Damages  or  reinvestment  of  price  under 
a  similar  entail  cannot  be  sued  for,  because  the  entail  saya 
nothing  of  these.  Such  are  the  principles  adopted  by  the  House 
of  Lords  in  the  case  of  Queensberry ;  and  to  these  I  bow.  Now, 
in  this  case,  there  is  no  conclusion  not  supported  by  these  prin- 
ciples. 

Lord  JPuUerton, — T  agree  in  opinion  with  the  consulted  Judges, 
and  with  your  Lordship.     The  Ascog  case,  and  that  of  Bruce, ' 
differed  from  the  present  in  one  important  particular.     There 
there  were  defects  in  the  entail.     The  Ascog  entail  had  neither 
resolutive  nor  irritant  clauses  against  sales,  and  the  Balchristie 
entail  bad  no  resolutive  clause.     And  in  the  judgment  delivered 
in  those  cases  in  the  House  of  Lords,  considerable  weight  is 
laid  on  the  incongruity  of  reinvesting  money  on  land  to  be  en- 
tailed, when,  by  the  very  conditions  of  the  argument,  the  lands 
so  entailed  might  be  sold  the  very  day  after.     That  observation 
does  not  apply  to  a  case  like  the  present,  in  which,  as  the  entail 
is  complete,  the  consequence  may  be  prevented  by  registration. 
But,  looking  at  the  whole  tenor  of  the  judgments  in  those  cases, 
it  would  appear  that  the  circumstance  was  alluded  to  rather  as 
an  illustration  of  the  principle,  than  as  forming  a  condition  or  essen- 
tial element  of  the  principle  itself.     That,  as  clearly  expressed  in 
other  parts  of  the  judgment,  was  the  necessary  limitation  of  the 
rights  or  remedies  sought  by  the  heirs  to  the  deed  of  entail  itself, 
and  the  incompetency  of  raising  up  either  the  one  or  the  other  by 
implication,  from  the  assumed  consequences  of  the  violation  of 
the  restrictions,  on  which  consequences  the  deed  was  perfectly 
silent.     Now,  on  this  principle,  I  am  unable  to  discover  any 
essential  difference  between  those  cases  and  the  present.    In  one 
view,  it  is  more  favourable  to  the  application  of  the  principle.    In 
the  cases  like  those  of  Ascog,  the  entail  not  containing  in  itself 
the  means  of  securing  the  effect  of  the  prohibition,  there  might 
be  room  for  contending  that  the  entailer  contemplated  the  pos- 
sibility of  the  ordinary  common-law  remedies  being  resorted  to. 
But  here  the  entail  is  complete, — the  substitutes  had  the  means 
of  securing  the  observance  of  it  by  registration.     Having  failed 
to  do  so,  the  objection,  that  the  remedy  now  sought  is  beyond 
the  terms  of  the  entail,  is  more  clearly  brought  out.     Accord- 
ingly, I  observe  that  distinction  was  taken  by  some  of  the  con-, 
suited  Judges  in  the  case  of  the  Queensberry  Executors.   But  the 
authority  does  not  rest  merely  on  the  eases  of  Ascog  and  Bal- 
christie.    We  have  the  case  of  the  Queensberry  Executors,  de- 
cided, I  believe,  on  the  same  day.     That  was  the  case  of  an 
unrecorded  entail,  in  which  damages  were  sought  for  the  grant- 
ing of  a  lease  contrary  to  the  prohibitions.     There  were  some 
difficulties  connected  with  the  particular  point  of  the  damages. 
But  that  difficulty  clearly  formed  no  ground  of  the  judgment. 
The  report  is  very  imperfect,  and  not  very  intelligible.     But  it 
is  clear,  both  from  the  terms  of  it,  and  from  the  summary  given 
by  Mr  Chalmer — a  very  competent  authority  on  such  a  point- 
that  the  judgment  truly  went  on  the  general  principle  recognised 
in  the  case  of  Ascog,  and  that  the  remedies  avaiUble  to  heira 
for  the  breach  of  restrictions,  were  confined  to  those  provided, 
by  the  deed  and  the  Statute — a  principle  just  as  applicable  to 
the  case  of  a  perfect  entail  unrecorded,  as  to  an  entail  in  itself 
imperfect. 
Lord  Gillies. — I  concur  entirely  with  the  consulted  Judges. 
Lord  President  declined  from  relationship. 

In  consequence  of  the  birth  of  the  pursuer's  son, 
Lord  Montgomerie,  before  judgment  was  pronounced, 
it  became  necessary  to  make  him  a  party.  Mr  Walter 
Cook,  W.S.,  was  accordingly  appointed  his  curcUor  ad 
litem,  and  having  taken  out  the  process  to  see,  lodged 
a  minute,  stating,  inter  alioy 

"  That  looking  to  the  important  interests  which  Lord  Mont- 
gomerie has  in  the  questions  at  issue,  he  had  felt  it  proper,  in 
the  discharge  of  his  duty,  to  take  the  advice  of  the  Dean  of 
Faculty  (who  had  not  previously  been  engaged  as  counsel  in 
these  conjoined  processes),  what  course  he  ought  to  pursue  as 
curator  ad  litem.  That  the  opinion  of  counsel  having  concurred 
with  that  which  he  had  himself  formed,  viz.,  that  the  case  on  the 
part  of  the  heirs  of  entail  had  been  most  fully  apd  ably  argued  in 
the  papers  already  before  the  Court,  and  every  plea  urged  which 
could  he  stated  on  their  behalf,  he  considered  it  to  be  unnecessary 
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to  add  to  theie  papers  any  second  pleading  on  the  part  of  Lord 
Montgomerie;"  **and  that,  adhering  to  the  record  as  made  up 
on  the  part  of  the  heirs  of  entail,  and  to  the  pleadings  lodged  for 
them,  he  was  willing  that  the  cause  should  be  disposed  of  when- 
ever the  Court  may  think  proper." 

The  Court  proDounced  the  following  interlocutor : 

*'  Find  that  the  deed  of  entail  in  1774,  must  be  considered  as  an 
original  substantive  entail,  and  that  not  having  been  recorded 
in  the  Register  of  Tailzies,  it  is  not  effectual  against  creditors 
or  purchasers:  Find  that  the  sale  concluded  between  the  Earl 
of  iSglinton  and  the  suspenders,  Paterson's  trustees,  was  valid 
and  unchallengeable :  Therefore,  repel  the  reasons  of  suspension, 
and  find  the  letters  orderly  proceeded  in  the  process  of  suspen- 
sion at  their  instance,  and  decern  ;  and  in  the  action  of  declara- 
tor, find  that  the  pursuer,  the  Earl  of  Eglinton,  has  full  power 
to  sell  the  whole  lands  in  the  said  deed  of  entail,  for  onerous 
prices  or  considerations,  and  to  grant  valid  dispositions  to  the 
several  purchasers;  and  farther,  find  and  declare,  that  upon 
the  sales  taking  effect,  the  purchaser  is  under  no  obligation  to 
employ  or  lay  out  the  prices  or  sums  arising  from  the  said  sales, 
or  any  part  thereof,  in  the  purchase  of  other  lands,  or  otherwise 
to  invest  the  same  for  the  benefit  of  the  defenders,  or  the  other 
heirs  of  entail,  and  that  the  prices  or  considerations  which  the 
pursuer  may  receive,  will  become  his  absolute  and  exclusive 
property,  and  that  he  has  full  power  to  use  and  dispose  of  the 
same  at  pleasure,  free  from  all  claims  whatever  at  the  instance 
of  the  defenders,  or  the  heirs  of  entail, — all  in  terms  of  the  first 
declaratory  conclusion  of  the  summons  in  the  said  action  of  de- 
clarator; and  decern  and  declare  accordingly." 

Pursuer's  Authorities. — I.  Munro  v.  Drummond,  9rh  Fe- 
bruary 1836.  Broomfield  v.  Peterson,  Mor.  15,618.  Pater- 
ton  V.  Cuthbert,  Baron  Hume,  p.  869.  Hope  Vere,  12th  Fe- 
bruary 1828.  Halket  v.  Cr^igie,  4th  December  1817.  Hay 
Newton,  29th  Jnne  1836.  Erbk.  III.  8,  48.  Bargany  Caic, 
27th  March  1739;  Craigie  and  Stewart's  Appeal  Canes,  p. 
237.  Dormont  Case,  16th  December  1819;  House  of  Lords, 
5th  June  1820,  Bligh's  Cases,  Vol.  II.  Gartmore  Case,  12th 
June  1835.  Forbes  o.  Livingston,  29th  November  1827. 
Glasfords  r.  Mackenzie,  17th  February  1829..  Bruce  of  Tilli- 
coultry, 15th  January  1779.  Home  v.  Rennie,  13th  March 
1838.  Thomson  of  Banchory,  27th  February  1839.  IL  Bry- 
•on,  22d  January  1760;  Mor.  15,511.  Ankerville,  8to  Au- 
gust 1787;  Mor.  7010.  Ersk.  III.  8,  39.  Brown,  25th  May 
1808.  Henderson,  21st  November  1815 ;  Mor.  App.  Tailzie, 
No.  19.  Stewart  v.  Lockhart,  4  W.  and  S.,  p.  239.  Queens- 
berry  Cases,  10th  March  1824.  Ascog  Case,  23d  February 
1827,  and  16th  July  1830;  4  Wilson  and  Shaw.  Bruce  v.' 
Bruce.  16th  July  1830;  4.  W.  and  S.  Case  of  Elibank,  2d 
July  1833.  Case  of  Campbell,  23d  November  1838.  Cuning- 
hame,  17th  January  1804;  Mor.  13,029.  Cr.ninghame  v, 
Hathom,  20th  December  1810.  Earl  of  Wcmyss,  28th  Febru- 
ary 1815. 

Defenders*  Authorities. — Halket  r.  Craigie,  4th  December 
1817.  TurnbuU  v.  Newton  and  Renton,  29th  June  1836. 
Craig  de  Feudis,  Lib.  IL  Dieg.  21.  Stewart  v.  Lockhart,  4 
W.  and  S.,  Ascog  Case.  Willison  v.  Callender  of  Borator, 
26th  February  1724 1  Mor.  15,369.  Hall  v.  Cassie,  February* 
1726;  Mor.  15,373. 

Lord  Ordinary^  Cuninghame. — Act.  Rutherfurd,  Anderson, 
Mackenzie;  Tod  and  Hill,  W.S.,  Ayent»,~-AlL  Dean  of  Fa- 
culty (Hope),  H.  Robertson,  Handyside ;  Hope  and  Oliphant, 
W.8.,  Agenttfor  Menn  Afontgomerie ;  Orrand  Martin,  W.S., 
AgenUfor  Paierton's  Trusiees B.  CUrk [H.B.1 

22dJanuary  1842. 

Second  Division (J.  W.) 

No.  90. — John  Cairns,  Pursuer,  v,  James  Mebrt 

and  Others,  Defenders. 

Process — Pursuer — Bankrupt— Cessio — Caution  for  Expenses 
—  Cireum8iance»  in  which  a  bankrupt  pursuer  was  found  not 
entitled  to  insiMt  in  an  action  without  finding  caution  for  the  ex- 
jpeases  ofproeew;  but  in  reepect  of  caution  being  offered^  the 
interlocutor  of  the  Lord  Or  dinar g  wa$  recalled  of  consent. 


In  this  action  the  following  interlocator  was  pro- 
nounced by  the  Lord  Ordinary : 

**  lith  December  1841 The  Lord  Ordbiary  having  heard 

parties'  procurators,  holds  the  trustees  of  the  defender,  James 
Merry,  sisted  as  parties  to  this  process,  in  terms  of  the  minute 
given  in  for  them ;  and  in  respect  the  original  defender  was 
dead  at  the  date  of  the  interlocutor  of  9th  November  ]a«t, 
whereby  the  same  was  of  non  effect,  and  having  formerly 
heard  parties'  procurators  upon  the  second  preliminary  defence, 
and  made  avizandum, — In  respect  it  is  admitted  by  the  pursuer, 
that,  in  the  year  1835,  he  was  rendered  notour  bankrupt,  and 
was  incarcerated  by  virtue  of  letters  of  caption ;  as  also  thar« 
having  thereafter  instituted  a  process  of  cesiio,  he  prosecuted 
the  same,  at  all  events,  up  to  the  point  of  obtaining  therein  a 
deliverance  finding  him  entitled  to  the  benefit  of  the  ce$sio,  and 
did  accordingly  execute  a  disposition  ominium  bonorum  in  favour 
of  a  trustee  for  behoof  of  his  cieditors;  while,  on  the  other 
hand,  although  it  is  alleged  that  the  said  disposition  was  never 
delivered  to  the  said  trustee,  nor  the  said  process  o(  ceuio  fol- 
lowed out  to  the  effect  of  obtaining  decree  of  cesiio^  yet  no 
evidence  has  been  produced,  either  that  the  pursuer  has  been 
restored  to  a  state  of  solvency,  or  that  the  said  process  ot  ceuio 
has  been  abandoned  or  tsken  out  of  Court  to  the  effect  of  le- 
poning  him  in  the  full  management  of  his  affairs,  or  that  the 
creditors  called  in  said  process  have  renounced  their  claims,  or 
consented  to  his  discharge,  or  in  any  respect  departed  from  their 
right  to  insist  that  the  disposition  omnium  bonorum  should  still 
be  delivered  for  their  behoof,  and  the  process  brought  to  a 
close  in  common  form  :  Before  further  answer,  and  in  hocatatu^ 
Finds  that  the  pursuer  is  not  entitled  to  insist  in  the  present 
action  without  finding  caution  for  the  expenses  of  process :  Al- 
lows him  fourteen  days  for  that  purpose;  and,  in  the  mean  while, 
supersedes  farther  consideration  of  the  cause. 

*'  Note* — The  pursuer,  it  is  thought,  has  not  placed  himself 
in  the  same  position  relatively  to  his  former  creditors,  which 
obtained  a  favourable  deliverance  on  the  question  of  caution  in 
Young,  19th  Mag  1836,  and  Johnston  4th  June  of  the  same 
year.  He  may  still,  no  doubt,  be  able  to  show  that  the  credi- 
tors have  been  settled  with,  or  have  otherwise  departed  from 
their  debts,  or  at  least  from  all  purpose  of  proceeding  thereon 
against  him.  He  has  not,  however,  done  so  hitherto ;  and,  in 
the  absence  of  all  evidence  to  that  effect,  and  with,  to  say  the 
least,  a  process  of  cessto,  in  which  these  creditors  were  regularly 
convened,  still  in  dependence,  even  if  the  presumption  be  not 
that  he  has  been  actually  divested  by  the  disposition  omnium 
bonorum  executed  by  him,  it  is  thought  the  present  is  just  one 
of  those  cases  {See  Hag  Zlst  Mag  1834)  in  which  it  has  been 
the  practice  of  the  Court  to  enforce  the  demand  of  caution 
where  insisted  in  on  the  part  of  the  defender. 

**  Taylor's  case  has  no  bearing  on  the  question.  It  is  in 
favour  of  a  defender,  not  a  pursuer,  that  the  principle  laid  down 
in  the  House  of  Lords  chiefly  applies.  Accordingly,  since  that 
decision,  there  have  been  many  cases  where  bankrupt  pursuers 
have  been  made  to  find  caution. 

*'  If  it  shall  turn  out  that  the  pursuer's  creditors  are  still  en- 
titled to  insist  in  the  process  of  cessio  for  delivery  of  the  dis- 
position omaittm  bonorum,  whether  to  the  original  disponee  or 
to  another  substituted  as  their  trustee  in  his  stead — the  objec- 
tion will  strike  even  deeper  than  the  necessity  of  finding  cau- 
tion, as  it  will  affect  the  title  to  pursue.  See  the  different  re- 
ports o(  Geddes,  llth  June  1822,  ISth  Jufy  IS2Z,  and  I4th 
November  1829.  This,  however,  is  not  at  present  insisted  in, 
and  has,  accordingly,  been  saved  for  farther  discussion  by  the 
terms  of  the  interlocutor.  But,  to  entitle  the  pursuer  even  to 
be  heard  in  that  question,  it  is  thought  that,  in  tie  circumstances 
in  which  he  at  present  stands,  be  must,  at  all  events,  find  cau- 
tion in  the  first  instance  for  the  expense  of  process." 

At  advising  a  reclaiming  petition,  the  Court,  in  re- 
spect that  the  party  then  offered  to  find  caution,  of  con- 
sent recalled  the  interlocutor,  and  remitted  to  the  Lord 
Ordinary,  reserving  the  question  of  expenses. 

Lord  Ordinary,  Ivory. — Act.  More ;  W.  A.  G.  and  R.  Ellis, 
W.S.,  Agents — Alt.  Shaw;  John  Patterson,  S.S.C.,  Aaeni. 
— T.  C/erA.—r J.W.I 
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22d  January  1842. 
Second  Division. — (J.  W.) 

No.  91* — Mrs  Isabella  Watson  Dukn,  Pursuer^  v, 
•    William  Matthews,  Defender. 

Parent  and  Child — Aliment — CircumaianceM  in  which  a  party 
against  whom  a  decreet  of  divorce  had  been  pronounced,  woe 
found  liable  to  aliment  each  of  two  children  of  the  marriage  at 
the  rate  of  £20  per  annum. 

The  pursuer  was  married  to  the  defender  in  March 
1636,  and  continued  to  live  with  him  in  family  until 
August  1838.  At  that  time  she  was  compelled  to  with- 
draw from  his  house,  and  to  institute  an  action  of  di- 
vorce against  htm  on  the  ground  of  adultery.  On  the 
2d  of  July  1839}  after  a  proof  had  been  led  in  the  usual 
way,  decree  was  pronounced  in  favour  of  the  pursuer. 

Two  daughters  were  born  of  the  marriage,  and  the 
present  is  an  action  at  the  instance  of  their  mother, 
concluding  for  aliment  at  the  rate  of  £20  per  annum 
for  the  clothing,  education,  and  subsistence  of  each  of 
the  children,  from  the  date  of  the  decree  of  divorce, 
until  they  shall  respectively  attain  the  age  of  ten  years 
complete,  and  thereafter  at  the  rate  of  £25,  until  they 
shall  be  able  to  maintain  themselves. 

The  income  of  the  defender  was  not  very  accurately 
ascertained,  but  it  was  averred  by  the  pursuer  to  exceed 
£200,  while  he  himself  estimated  it  at  about  £100, 
besides  his  house. 

It  was  observed  by  the  Court,  that  in  a  case  of  di- 
vorce, the  party  was  not  in  a  situation  to  ask  his  chil- 
dren to  live  in  family  with  him ;  and  that,  in  awarding 
aliment,  they  must  be  regulated  by  his  income  at  the 
time,  leaving  it  to  either  party  to  apply  for  an  altera- 
tion of  the  rate  on  the  occurrence  of  any  material 
change.  In  the  meantime,  the  Court  awarded  £20  for 
each  of  the  children;  quoad  uUra  superseded,  and 
found  expenses. 

Act,  Dean  of  Fuculty  (Wood),  Johnstone;  Tbomat  lUnken, 

S.S.C^t-A^ent Alu  Wbigham,  Stuart;  Scott  and  Baldertton, 

W.S.,  Agemtt P.  Clerh — \i.Vf.^ 


22d  January  1842. 
Second  Division. — (J.W.) 

No.  92. — John  Cowden,  Charger  and  Defender^  v, 
John  Lachlison,  Suspender  and  Pursuer. 

Trost,  Latent — Reference  to  Oath — Construction — Process — 
Expenses  —  Circumgtances  in  which  an  aseignation,  alleged 
to  have  been  aranted  in  truet,  wag  found  to  be  onerous  and 
valid  by  the  deposition  of  the  assignee,  to  whose  oath  it  had 
been  referred;  but  no  expenses  found  due. 

In  1826,  the  suspender  became  bound,  along  with 
another  party  now  deceased,  in  a  bond  of  annuity  for 
£20  to  the  late  Andrew  Bell  and  his  wife.  In  1831, 
Bell  made  over  this  bond  to  his  grandson,  by  a  deed 
of  assignation  ex  facie^  for  the  consideration  of  £100. 
Diligeuce  was  immediately  thereafter  raised  upon  the 
bond,  but  was  not  at  that  time  proceeded  in.  Subse- 
quently the  cedent  granted  a  discharge  of  the  bond, 
on  the  ground  that  the  assignation  had  been  made  with- 
out any  consideration,  and  had  been  impetrated  from 
him  by  fraud.  The  cedent  died  in  1837,  and  had  been 
predeceased  by  his  wife ;  whereupon  the  charger  re- 
newed his  claim,  and  demanded  payment  of  the  annuity 
from  Martinmas  1826  to  Whitsunday  1837,  with  pe- 
riodic interest'  thereon  half  yearly,  amounting  toge- 


ther to  about  £300.     The  present  is  a  suspension  of 
the  charge  given  in  1831. 

Pleaded  for  the  suspender — 1.  The  assignment  in 
question  having  been  obtained  under  false  pretences, 
and  on  the  understanding  of  a  latent  trust  for  the 
cedent,  could  not  authorise  the  present  charge.  It  is 
at  all  events,  as  having  been  fraudulently  impetrated, 
reducible  on  the  head  of  fraud.  2.  Supposing  the  as- 
signation valid  in  itself,  yot  as  having  the  beneficial 
interest  in  it,  Andrew  Bell  was  entitled  to  discharge 
the  bond  of  annuity,  and  did  so  effectually. 

Pleaded  for  the  charger — 1.  Andrew  Bell  having, 
by  the  assignation  of  the  bond  of  annuity  in  favour  of 
the  charger,  duly  intimated  to  the  debtors,  been  di- 
vested of  ull  claim  to  the  said  annuity,  haJ  no  right  or 
title  to  execute  a  subsequent  assignation  or  discharge 
of  the  said  bond  in  favour  of  the  suspender  and  Wil- 
liam Bell.  2.  No  relevant  statement  of  facts  having 
been  set  forth  by  the  respondent,  and  the  facts  which 
have  been  alleged  as  to  the  assignation  having  been 
improperly  obtained,  being  untrue,  and  denied,  that 
deed  must  be  sustained  as  valid  and  effectual.  3.  The 
said  assignation  being  conceived  in  favour  of  the  char- 
ger in  absolute  terms,  and  not  as  trustee  for  behoof  of 
any  party,  it  is  not  competent  to  establish  the  existence 
of  any  alleged  trust,  except  by  the  writ  or  oalh  of  the 
charger  himself. 

A  relative  action  of  reduction  of  the  assignation 
having  been  brought,  was  conjoined  with  the  suspen- 
sion, and  the  following  minute  of  reference  to  the  oath 
of  the  charger  and  defender  was  sustained : 

'*  It  being  admitted,  that  in  the  year  1826,  the  pursuer  (and 
suspender)  and  the  late  William  Bell,  turner  in  Dumfries, 
granted  a  bond  of  annuity  to  the  late  Andrew  Bell  at  Blackacre, 
Whether  the  writing,  of  which  No.  29  of  process  is  an  extract, 
bearing  to  be  an  assignation  to  the  defender  (and  charger)  of 
the  said  bond  of  annuity,  is  not  the  deed  of  the  said  Andrew 
Bell? 

**  The  pursuer  offers  to  prove  by  the  oath  of  the  defender,  tha( 
the  writing  described  in  the  issue,  is  not  the  deed  of  the  said 
Andrew  Bell.  And  the  pursuer  accordingly  craves  your  Lord- 
ship to  sustain  the  reference,  and  to  ordain  the  defender  to 
appear  and  depone  thereon,  and  to  answer  all  pertiuenl  interro- 
gatories." 

The  charger  and  defender  accordingly  compeared 
before  the  Sheriff  of  Edinburgh  on  the  6th  of  Decem- 
ber 1841,  and  deponed,  That  he  was  thirty-eight  years 
of  age ;  that  he  was  a  mason,  and  that,  afler  the  expiry 
of  his  apprenticeship  in  1823,  he  had  wrought  as  a 
journeyman,  and  occasionally  on  his  own  account: 
That  in  1831  he  had  saved  more  than  £40,  but  could 
not  say  whether  he  had  £50 :  That  he  had  gone  on 
saving  money,  but  could  not  say  how  much  he  had  at 
the  time  of  the  assignation  in  1831 :  That  his  grand- 
father did  not  mean  to  make  him  a  present  of  the  bond 
of  annuity,  but  that  he  paid  a  price  for  it :  That  the 
deed  of  assignation  was  written  by  his  instructions 
alone,  and  that  on  the  day  on  which  it  was  signed,  he 
carried  with  him  to  his  grandfather's  the  sum  of  £100: 
That  the  best  part  of  that  sum  was  his  own :  That  he 
had  more  than  £30  of  his  own,  but  could  not  say  how 
much  more :  That  he  had  more  than  £50,  but  could 
not  say  how  much  *<  for  a  few  pounds  z**  That  he  got 
the  rest  of  the  £100  from  a  friend,  but  did  not  grant 
any  bill  or  voucher  of  any  kind  for  the  money  advanced 
to  hiffii  and  he  repaid  it  a  few  months  afterwards  out 


192 


REPORTS  OF  CASES  DECIDED 


[January 


of  bis  earnings:  That  daring  these  months  he  was 
working  as  a  journeyman,  and  his  wages  were  ISs. 
a-week :  That  he  cannot  say  within  what  time  he  re- 
paid the  money — ^whether  it  was  two  years,  twelve 
months,  six  months,  three  months,  or  one  month :  That 
his  grandfather  never  told  him  he  had  granted  a  dis- 
charge of  the  bond ;  and  that  the  reason  why  the  dili- 
gence was  not  proceeded  with  in  1831  was,  that  he 
did  not  require  the  money  at  the  time,  and  had  left  the 
place. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  the  oath  negative  of  the  reFerence ;  and  in  the  suspension 
find  the  letters  orderly  proceeded ;  and  in  -the  reduction  as- 
Boilzie  the  defender  from  the  conclusions  of  the  libel,  and  find 
no  expenses  due  to  either  party." 

lAtrd  Ordinary,  Ivory. —  AcLE,  S.  Gordon:  Roy  and  Wood, 
W.S.,  and  Wm.  Mason,  S.S.C,  AgentB.r-'Alt.  Dean  of  Faculty 
(Wood),  Brodie;  Cunningham  and  Walker,  W.S,,  Agents. — 
Jury  C/crA,— [J.W.I 


22d  January  1842. 

First  Divisioif (H.  B.) 

No.  93. — Alexander  Sheeiff,  Petitioner^  v.  John 
BAiiHEB  and  MandatobT;  Respondents. 

Inhibition,  Recal  of — Expenses—  Cireum§tancei  in  which  an  m- 
hibition  was  recalled,  with  expenses,  except  those  applicable  to 
a  correspondence  on  the  subject,  which  was  deemed  unneces- 
sary. 

The  respondent  brought  an  action  against  the  peti- 
tioner, and  used  inhibition  on  the  dependence.  The 
action  was  dismissed  on  the  ground  of  informality ;  and 
while  the  respondent  was  preparing  to  raise  a  new  ac- 
tion, the  petitioner  called  upon  him  to  discharge  the 
inhibition,  and  in  about  a  week  after,  presented  the 
present  petition,  praying  the  Court  to  recal  the  inhibi- 
tion, and  find  the  respondent  liable  in  expenses. 

The  respondent  admitted  that  he  could  not  keep  up 
the  inhibition,  since  the  action  on  the  dependence  of 
which  it  was  raised  had  fallen ;  but  he  maintained 
that  the  present  application  was  altogether  uncalled 
for,  as  the  petitioner's  object  might  have  easily  been 
obtained  in  a  different  manner,  unless,  indeed,  it  were 
his  object  merely  to  accumulate  expenses.  He  might 
have  extracted  the  decree  dismissing  the  action,  and  this 
would  just  have  been  a  judicial  discharge  of  the  inhibi- 
tion ;  or  he  might  simply  have  enrolled  the  cause  before 
the  Lord  Ordinary,  and  obtained  his  authority  to  have 
the  inhibition  scored  in  the  register.  This  had  accord- 
ingly been  done  by  the  respondent  himself  a  few  days 
after  the  petition  had  been  served  upon  him,  and  the  Lord 
Ordinary  had  actually  pronounced  an  interlocutor,  of 
consent  of  parties,  holding  the  inhibition  as  discharged, 
and  authorising  the  Keeper  of  the  Register  to  mark  it 
accordingly.  In  these  circumstances,  the  respondent 
contended  that  the  petition  was  unnecessary,  and  that 
be  was  entitled  to  his  expenses. 

The  Court  recalled  the  inhibition,  and  allowed  the 
expenses  of  the  application,  with  the  exception  of  the 
expenses  of  a  correspondence,  which  appeared  unne- 
cessary. 

Act.  E.  S.  Gordon;  George  Monro,  S.S.G.,  Agent Alt. 

A.  M'Neill;   John  Davidson,   S.S.C.,   Agent N.    CUrh 

rH.B.J 


TEIND  COURT. 

26M  January  1842. 

No.  94. 

The  following  augmentations  were  awarded : 

Lesmabagow  (collegiate  charge) — Presbytery  of  Lanark — 
Old  Stipend,  8tb  February  1815, 16  chalders,  and  £10  for  con), 
rounion  elements  to  each  minister. — Stipend  modified  of  this 
date,  17^  chalders,  and  £10  for  communion  elements  to  each 
minister, — being  an  augmentation  of  1^  chalders. 

26th  January  1842. 

FiBST  Division. — (H.  B.) 

No.  95. — James  W.  Mackenzie,  Petitioner. 

Entail — Factor  looo  tutoris — Lease — Authority  granted  to  the 

factor  loco  tutoris  of  a  minor  in  possession  of  an  entailed 

estate^  to  grant  leases  to  endure  for  nineteen  years— the  next 

heir  being  abroad,  and  his  agents  declinimg  in  any  way  to  m« 

terfere. 

The  petitioner,  b,b  factor  loco  tutoris  to  a  minor  who 
was  the  proprietor  of  an  entailed  estate,  prayed  for 
authority  to  let  certain  farms  upon  the  estate  for  a 
period  of  nineteen  years,  instead  of  limiting  the  dura- 
tion of  the  leases  to  the  existence  of  the  minority,  on 
the  ground  that  a  full  rent  could  not  otherwise  be  ob- 
tained. Alongst  with  the  petition  was  produced  the 
report  of  a  land-surveyor,  who  stated,  that  expensive 
improvements  would  require  to  be  made  by  draining 
and  otherwise,  and  that  tenants  possessed  of  the  re- 
quisite capital  would  not  undertake  these  under  the 
risk  of  possessing  for  a  shorter  period  than  nineteen 
years.  The  next  heir  of  entail  was  abroad,  and  his 
agents  declined  to  interfere  in  any  way  as  to  the  dura- 
tion of  the  leases  to  be  granted.  In  these  circumstances 
the  case  was  reported  by  Lord  Ivory. 

Zord  Oillies, — I  know  a  little  of  these  matters,  and  am  con- 
vinced that  the  surveyor's  report  is  lair  and  accurate.  If  so, 
the  interest  of  the  next  heir,  and  the  minor  now  in  possession, 
are  perfectly  identified.  What  is  good  for  the  one,  is  good  for 
the  other,  and  vice  versa.  If  it  is  for  the  interest  of  the  pupil 
that  the  leases  be  granted  for  nineteen  years,  it  would  be  a  very 
hard  case  if  the  next  substitute,  by  merely  declining  to  inter- 
fere, should  have  it  in  bis  power  to  prevent  it.  Before  he 
could  do  so,  I  should  think  he  would  be  bound  to  give  reasons, 
and  show  tbat  be  was  not  declining  from  mere  whim  or  caprice. 
It  is  true  the  popii  may  die  the  next  year,  but  what  then  ?  If 
the  lands  have  been  well  let  for  nineteen  years  (and  it  appears 
they  cannot  be  well  let  for  a  shorter  period),  the  transaction 
will  just  prove  as  beneficial  to  him  as  it  would  have  done  to  the 
pupil  if  he  had  survived.  Still,  if  the  next  heir  will  give  rea- 
sons, we  will  listen  to  them,  and  if  good,  give  eifect  to  them; 
but  I  think  we  cannot  listen  to  mere  opposition  or  declinature 
unaccompanied  with  reasons. 

Zord  Machenzie. — There  are  here  two  distinct  points.  The 
one  is,  that  the  proprietor  being  a  minor,  the  factor  cannot  let 
the  lands  on  a  lease  to  endure  beyond  the  minority.  The  law 
unfortunately  is,  that  the  factor's  powers  do  not  authorise  him 
to  let  such  leases ;  but  there  can  be  no  doubt  whatever  that  we 
can  give  him  the  necessary  authority.  The  other  point  is  the 
heir's  right  to  interfere.  I  don't  think  that  the  fact  of  his  being 
an  heir  of  entail  makes  any  diflference,  unless,  indeed,  there  were 
some  clause  in  the  entail  itself  preventing  such  leases  from  being 
granted.  In  tbat  case,  we  would  be  obliged  to  give  effect  to  it ; 
but  there  does  not  appear  to  he  any  thing  of  the  kind ;  and  I 
am  therefore  clear  that  we  ought  to  grant  the  prayer  of  the  peti- 
tion. 

The  Lord  President  and  Lord  Futterton  concurred. 

The  Court  granted  the  petition. 

Lord  Ivory,  Reporter. — Act,  A.  M'Neill. — [H.B.J 
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TSthJanuaty  1842. 
FiBST  Division. — (H.  B.) 

No.  96. — John  Gbaham  Campbell,  Petitioner^  v. 
The  Pabliamsntabt  Tbustees  for  the  Heibs  of 
Entail  of  Shibvan,  Respondents, 

Entail — Act  of  Parlismentf  Sale  of  Entailed  Lands,  and  Appli- 
cation of  the  Price,  under — Chuut  in  a  private  Act  of  Par' 
Hameni  held  to  import,  that  the  heir  of  entail  in  posMBsion  wa$ 
not  entitled  to  receive  the  interest  of  the  money  arising  from 
the  sale  of  certain  parts  of  the  entailed  estate  as  a  surrogatum 
for  the  rents,  until  the  prices  of  the  lands  purchased  equalled 
those  of  the  lands  sold,  exclusive  of  the  erpenses. 

In  1813,  the  late  Archibald  Graham  Campbell,  the 
petitioner's  father,  obtained  an  Act  of  Parliament,  en- 
titled, ''An  Act  for  vesting  certain  parts  of  the  lands 
and  hereditaments  comprised  in  a  deed  of  entail  made 
by  Archibald  Campbell,  late  of  Shirvan,  deceased,  in 
trustees,  to  sell  the  same,  and  invest  the  money  arising 
by  such  sale  in  the  purchase  of  other  lands  or  heredi- 
taments, to  be  settled  and  secured  to  the  same  series 
of  heirs,  and  under  the  same  conditions  and  limitations 
as  are  contained  in  the  said  deed  of  entail.^  The 
preamble  states,  that  "  it  would  be  greatly  for  the 
benefit  and  advantage  of  the  said  Archibald  Graham 
Campbell,  the  heir  of  entail  in  possession,  as  well  as 
the  other  heirs  of  entail  who  may  hereafter  become 
entitled  to  the  possession,"  that  certain  parts  of  the 
estate  should  be  sold  for  the  best  prices  that  can  be 
gotten  for  them,  and  "  that  the  money  arising  from 
such  sale  or  sales  should  be  laid  out  and  invested  in 
the  purchase  of  other  lands  |uid  estates,  as  near  to  the 
other  parts  of  the  estate  of  Shirvan,"  and  settled  under 
the  same  fetters ;  and  in  the  body  of  the  Act,  power 
is  given  to  trustees  to  complete  the  sales,  and  execute 
the  necessary  dispositions,  on  the  prices  being  paid 
by  the  purchasers  at  the  Bank  of  Scotland,  under  the 
direction,  and  by  the  authority  of  the  Court  of  Ses- 
sion, and  in  names  of  the  trustees, 

*'  to  yield  and  carry  the  highest  rate  of  interest  that  can  be 
obtained  for  the  same  ;  and  the  interest  arising  from  the  money 
so  paid  in,  shall  be  laid  out  in  the  names  of  the  said  trustees, 
and  shall  annually  accumulate  and  be  added  to  the  principal 
sum  itself,  to  carry  interest  together,  until  a  proper  purchase 
or  purchases  can  be  found  dnd  approved  of,  wherein  to  reinvest 
the  same  in  manner  hereinafter  mentioned." 

It  is  also  enacted,  that  the  Court  of  Session  shall, 
on  the  summary  application  of  the  trustees,  order  the 
treasurer  of  the  bank, 

"  in  the  first  place,  out  of  the  monies  so  paid,"  "  to  pay  all 
the  costs,  charges  and  expenses  which  have  been  or  shall  be 
incurred  in  and  about  the  applying  for,  obtaining  and  passing 
this  Act,  and  in  making  the  sales  hereby  authorised,  and  in  all 
proceedings  and  management  in  order  or  relative  thereto,  and 
in  making  and  compleating  the  purchases  hereinafter  directed 
and  authorised  to  be  made,  and  in  the  execution  of  all  and 
every  the  trusts  and  purposes  of  this  Act ;"  and  that  the  trus- 
tees *'  may  and  shall,  as  occasion  may  arise,  contract  for  the 
purchase  of  other  lands,  tenements  and  hereditaments,  as  near 
to  the  bulk  of  the  said  estate  of  Sbirvan  as  can  be  procured  to 
the  extent  of  the  free  fund  arising  from  the  prices  received 
upon  the  aforesaid  sales,  or  as  near  the  same  as  may  be  ;  and 
after  the  purchase  or  purchases  thereof,  the  same  shall  be,  with 
the  approbation  of  the  said  Court  of  Session,  disponed  and  con- 
veyed to  the  same  series  of  heirs  of  entul,  and  under  the  same 
conditions,"  &e. 

The  price  of  the  purchases  so  made  and  approved 
are  to  be  paid 
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*'  out  of  the  monies  to  he  invested  as  aforesaid ;"  "  and  if  the 
money  arising  by  the  principal  and  accumulated  interest  of  the 
monies  so  invested  shall  then  exceed  the  amount  of  the  original 
money  so  invested  as  aforesaid,  then  and  in  that  case  only  the 
said  surplus  which  shall  remain  after  discharging  the  expense  of 
the  application  to  the  Court  shall  be  paid  to  the  person  or  per* 
sons  respectively,  who  would  have  been  entitled  to  receive  the 
rents  and  profits  of  the  lands  so  directed  to  be  purchased  in  ca»e 
the  same  had  been  purchased  pursuant  to  this  Act,  or  to  the 
representatives  uf  such  person  or  persons." 

It  is  farther  enacted,  that  in  the  meantime,  until  the 
sales  of  the  lands  vested  in  the  trustees  in  fee-simple 
for  that  purpose  are  completed,  these  lands  shall 

"  be  held,  possessed  and  enjoyed  wish  all  and  sundry  the  same 
powers,  liberties,  privileges  and  faculties  which,  by  the  deed 
of  entail  before  recited,  are  permitted  and  allowed,  and  the 
rents,  duties,  issues  and  profits  thereof,  to  be  received  and 
taken  by  and  for  the  use  and  benefit  of  the  said  Archibald 
Graham  Campbell,  and  the  person  who  is  heir  of  entail  in  pos* 
session  for  the  time,  and  who  would  have  been  entitled  to  the 
said  rents,  duties,  issues  and  profits,  in  case  tbis  Act  hod  not 
been  passed.^ 

The  trustees  under  the  Act,  in  1 81 5,  sold  lands  to 
the  amount  of  £31,400,  and  in  1819,  feu-duties  to  the 
amount  of  £1700, — ^thus  realising  for  the  whole  sub- 
jects authorised  to  be  sold  the  sum  of  £33,100<  In 
1815  they  made  two  purchases — one  for  £10,821.  88« 
4d.,  and  another  for  £12,962.  4.  9-  In  1818,  they 
made  a  purchase  for  £6448.  2.  8.,  and  in  1829,  an- 
other for  £626.  3.  9*, — ^making  the  total  amount  of 
purchases  £30,857.  18.  6.  The  price  of  the  lands 
sold  thus  exceeded  that  of  the  lands  purchased  by 
£2242.  1.  6.  The  expenses  of  obtaining  the  Act,  and 
of  subsequent  management,  amounted  to  £2020.  10s. 
Id.,  which,  if  deducted  from  the  lands  sold,  reduced 
the  surplus  to  £221.  10.  5.  But  in  addition  to  this 
surplus,  there  bad  been  an  accumulation  of  interest  on 
the  prices  obtained  for  the  lands  sold  to  the  amount  of 
£2358.  17.  6.  This  sum,  together  with  the  above 
surplus,  still  remained  in  bank  in  the  names  of  the 
trustees.  In  these  circumstances,  this  petition  was 
presented  by  John  Graham  Campbell,  the  heir  of  entail 
in  possession,  praying  the  Court 

'*  to  appoint  the  said  trustees  to  pay  over  to  the  petidoner  the 
balance  in  their  hands,  or  at  their  credit  in  their  account  with 
the  Bank  of  Scotland,  consisting  of  the  accumulated  interest 
upon  the  prices  of  the  lands  and  others  sold  under  the  autho- 
rity of  the  Act  of  Parliament ;  and  further,  to  ordain  them  to 
make  payment  of  the  expense  of  this  application  out  of  the  ba- 
lance of  the  capital  of  said  prices  still  remaining  midisposed  of, 
and  to  decern  accordingly." 

In  support  of  the  petition  he  pleaded — That  in  the 
provisions  above  quoted,  there  was  nothing  contrary 
to  its  prayer,  and  that  to  apply  the  interest  in  ques- 
tion to  the  purchase  of  lands  and  payment  of  costs, 
would  just  be  to  carry  off  part  of  the  profits  properly 
belonging  to  him  as  the  heir  in  possession,  and  of 
which  the  Act  itself  expressly  declared  that  it  was 
not  its  intention  to  deprive  him.  As  an  authority  a 
fortiori  in  support  of  his  claim,  he  referred  to  the  case 
of  the  Earl  of  SUir,  i9th  June  1827;  2  Wilson  and 
Shaw,  and  also  to  the  case  of  Wilson  v.  Wilson,  Paul 
and  others,  11th  July  1833. 

Answers  were  lodged  by  the  trustees,  who  stated, 
that  though  they  had  no  wish  to  oppose  the  petition, 
they  were  unable  to  adopt  the  petitioner's  interpreta- 
tion of  the  Act.  On  the  contrary,  the  meaning  ap- 
peared to  them  to  be,  that  the  heir  in  possession  was 
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only  to  receive  the  diiference  between  the  money  ori- 
ginally deposited  in  Bank,  and  the  ultimate  accumula- 
tion of  principal  and  interest,  as  the  same  should  be 
ascertained  at  the  final  winding  up  of  the  proceeding. 
If,  after  paying  the  prices  of  the  lands  purchased  and 
all  the  expenses,  "  the  money  arising  by  the  principal 
and  accumulated  interest  of  the  monies  so  invested, 
shall  exceed  the  amount  of  the  original  money  so 
invested,  then,  and  in  that  case  only,"  the  surplus 
should  go  to  the  heir ;  but,  on  the  other  hand,  if  the 
principal  and  accumulated  interest,  after  deducting  the 
expenses,  did  not  exceed  the  price  of  the  original 
sales,  the  heir  in  possession  should  have  no  claim. 
The  case  of  the  Earl  of  Stair  was  an  authority  adverse 
to  the  petitioner.  The  decision  of  that  case  turned 
upon  the  want  of  any  provision  for  accumulation ; 
whereas  here  the  provision  is  full  and  explicit. 

At  advising, 

Lord  Gillies I  think  the  matter  is  decided  by  the  claase 

of  the  Act — '*  if  the  money  arising  by  the  principal  and  accu- 
mulated interest  of  the  monies  so  invested  shall  exceed  the 
orif^inal  money  so  invested  as  aforesaid,  then  and  in  that  case 
only"  the  surplus  shall  be  paid  to  the  heir  in  possession.  I 
ean't  get  over  this  clause;  and  unless  the  petitioner  can  show 
that  the  prayer  of  his  petition  falls  under  it  (and  this  I  think 
be  cannot  do),  it  must  be  refused. 

Lord  President, — I  am  afraid  that  is  the  only  result  which 
we  can  come  to.  It  is  cipar  that  if  the  price  of  the  lands  pur- 
chased had  just  amounted  to  the  definite  sum  obtained  for  the 
lands  sold,  with  a  deduction  merely  sufficient  to  cover  the  ex- 
penses, the  purpose  of  the  Act  would  have  been  accomplished, 
and  the  trust  would  hare  come  to  an  end.  But  what  happens? 
Certain  purchnses  are  made,  and  then  in  1826  there  is  a  pay- 
ment of  £1389.  5.  6.  to  account  of  expenses.  At  this  time 
the  trustees  had  not  fulfilled  their  duty,  for  a  sum  of  money  still 
remained  in  their  hands,  which  they  were  bound  to  lay  out  in 
farther  purchases,  and  accordingly  another  purchase  is  made  so 
late  as  1829,  to  the  amount  of  £626.  The  trust  was  thus 
going  on — I  don't  say  in  violation  of  the  Act,  but  in  a  manner 
which  led  to  a  considerable  accumulation.  Now  there  is  a 
clause  expressly  providing  for  the  mode  in  which  this  accumula- 
tion is  to  b«  dealt  with.  Certain  lands  are  authorised  to  be 
sold,  and  others  are  to  be  purchased  to  the  extent  of  the  price 
obtained.  These  purchases  are  still  short  of  that  price,  and  I 
agree  with  Lord  Oillies,  that  the  section  which  he  has  quoted 
is  fatal  to  the  petitioner's  claim.  It  is  quite  clear,  both  from 
that  clause  and  from  the  whole  scope  of  the  Act,  that  the  only 
case  in  which  the  heir  can  claim  is,  where  there  is  a  surplus 
Temaining  after  lands  have  been  purchased,  at  a  price  equal  to 
that  for  which  the  other  lands  bad  been  sold. 
.  Lord  Mackenzie, — I  have  the  same  opinion,  though  I  would 
very  willingly  have  a  dififer^nt  one.  It  is  hard  for  the  heir  in 
possession  to  lose  the  rents  in  this  way.  But  the  Act  expressly 
provides  that  the  price  obtained  for  the  lands  should  he  lodged  in 
the  bank,  and  that  the  interest  arising  from  it  should**  annually 
Bccumulate,  and  be  added  to  the  principal  sum  itself,  to  carry  inter- 
est together,"  until  a  proper  purchase  could  be  found  *'  wherein 
to  reinvest  the  same."  It  is  obvious  that  on  the  petitioner's 
assumption — that  the  heir  in  possession  was  to  draw  the  interest 
as  a  surrogatum  for  the  rents  of  the  lands  sold, — this  provision 
would  be  without  an  object,  since  in  that  case  there  could  be 
no  accumulation.  The  clause  relating  to  reinvestment  may 
have  two  meanings,  but  it  does  not  seem  to  adroit  of  three.  It 
may  mean,  either  that  the  whole  principal  and  interest  were  to 
be  vested  in  new  purchases,  or  it  may  mean  that  the  prin- 
cipal only  was  to  be  so  vested  ;  but  this  last  is  certainly  the  very 
least  that  it  can  mean.  Whatever  should  happen,  the  plain  in- 
tention of  the  Act  was,  that  the  sum  expended  on  new  purchases 
should  not  be  less  than  that  obtained  for  the  lands  sold.  Then 
what  does  the  Act  say  with  regard  to  the  expenses  ?  It  does  not 
say  that  they  are  to  be  paid  out  of  the  principal  sum,  but  out  of 
the  *•  monies"  (not  money)  paid  in  to  the  bank,  i.  e.,  both  the 


principal  and  interest.  Then  another  clause  declares  that  the 
purchases  to  be  made  by  the  trustees  were  to  be  '*  to  the  extent 
of  the  free  fund  arising  from  the  prices  received ;"  and  last 
of  all,  the  clause  quoted  by  Lord  Oillies,  expressly  declares,  that 
'*  (/'the  money  arising  by  the  principal  and  accumulated  interest 
shall  exceed  the  amount  of  the  original  money,"  "  then  and  in 
that  case  only,"  the  surplus  shall  go  to  the  heir  in  possession. 
If  the  Act  supposed  that  the  expenses  of  every  kind  were  to  be 
taken  out  of  the  principal,  what  meaning  can  be  given  to  this 
word  if.  The  meaning  obviously  is,  that  the  accumttlated  fund 
was  to  be  made  liable,  in  the  6rst  instance,  both  for  the  original 
prindpal  aum  ami  the  expenses ;  and  it  was  only  in  the  event 
of  its  leaving  a  surplus  over  both  of  these  that  the  Act  gives 
any  claim  to  the  heir.  In  the  present  case  there  is  no  soch 
surplus,  as  the  accumulated  fund,  under  deduction  of  the  expenses, 
does  not  exceed  the  price  obtained  for  the  landa  sold.  If  there 
had  been  no  provision  in  the  Statute  as  to  accumulation,  the 
heir's  claim  to  the  interest,  as  a  surrogatum  for  the  rents,  could 
not  well  have  been  disputed;  but  as  the  provision,  though 
rather  unusual,  forms  part  of  the  Act,  I  do  not  see  how  it  can 
receive  any  other  interpretation  than  that  which  your  Lordships 
have  given  to  it. 

The  Court  refused  the  petition. 

Act,  Pyper,  Tawse;  Tawse  and  Bonar,  W.S.,  Agents, — 
Alt.  Penney,  Mure;  Hunter,  Campbell  and  Co.,  W.S.,  Agents, 
— N.  Clerk I  H.B.J 


27 ih  January  1842. 

First  Division (H.  B.) 

No.  97. — The  Glasgow  and  Ship  Bank  and  Sir 
William  Forbes  and  CoMPANr,  Raisersy  v,  Alex- 
ander Struthers  (Crates  Trustee),  and  the  Com- 
mercial Bank  of  Scotland,  Claimants* 

Bankrupt —  Sequestration  —  Competition —  Bank — Mandate — 
Letter  of  Credit— /a  a  competition  between  the  trustee  of  a 
sequestrated  bankrupt  and  a  bank^for  the  proceeds  of  a  letter 
of  credit,  **  payable  after  the  7  th"  by  another  bank, — the  bank 
having  cashed  the  letter  on  the  2d,  on  the  holder's  indorsation, 
and  the  sequestration  having  been  awarded  on  the  6th — Held 
that  the  bank  was  to  be  preferred. 

On  the  1st  July  1839,  William  M*Gaviii,  agent  in 
Dundee  for  John  Craig,  paid  into  the  branch  of  the 
Glasgow  Ship  Bank  at  Kirkaldy  the  sum  of  £1528.  2s. 
4d.,  and  obtained  from  George  Anderson,  the  agent 
there,  the  following  letter  of  credit  on  Sir  William 
Forbes  and  Company : 

'*  £1528,  2.  4.  Glasgow  and  Ship  Bank, 

Kirkaldy,  let  July  1839. 

**  Gentlemen,— After  the  7th  inst.,  please  to  honour  the 

drafts  of  Mr  John  Craig  to  the  extent  of  fifteen  hundred  and 

twenty-eight  pounds  2s.  4d.,  on  account  of  the  Glasgow  and  Ship 

Bank  Company.     I  am,  Gentn.,  your  most  obedient  Servant." 

(Signed)         *'  G.  Andeeson,  Agent,*' 
(Addressed)     **  Sia  Wm.  Forbes  aud  Co.,  Edinburgh." 

On  the  2d  July,  Rol>ert  M.  Craig,  son  of  John  Craig^ 
presented  the  letter  of  credit  at  the  agency  of  the  Com- 
mercial Bank  at  Leith,  and  obtained  cash  for  it,  minus 
the  discount,  amounting  to  £1.  0.  10.,  on  indorsing  it 
"  pr.  pron.  of  John  Craig — Robt.  M.  Craig."  The 
same  day,  R.  M.  Craig  lodged  in  his  own  name,  in  the 
haqds  of  Mr  James  Balfour,  the  agent  for  the  Wine 
Company  of  Scotland,  the  sum  of  £2500,  being  the 
proceeds  of  the  letter  of  credit  and  certain  other  sums. 
On  the  6th  of  July  (the  7th  being  Sunday)  the  letter 
was  presented  to  Sir  William  Forbes  and  Company, 
who  declined  to  make  payment,  on  the  ground  of  their 
not  being  in  safety  to  do  so  in  consequence  of  an  appli- 
cation having  been  previously  made  for  sequestration 
of  John  Craig's  estates  under  the  Bankrupt  Act.     On 


1842.] 


IxN  THE  COURT  OF  SESSION,  &c. 


\0A 


the  same  day  (6th  July)  sequestration  was  awarded. 
At  this  date,  the  sum  remaining  in  Mr  Balfour's  hands 
was  £2250 — R.  M.  Craig  having  two  days  before  (4th) 
drawn  £250.  On  the  17th  July,  Mr  Paul,  manager  of 
the  Commercial  Bank,  addressed  the  following  letter 
to  R.  M.  Craig  i 

*'  SrB,.-i-Having  reference  to  the  statement  made  by  you, 
that  the  £1528.  2.  4.,  being  tbe  proceeds  of  the  letter  of  credit 
on  Sir  William  Forbes  and  Company  which  you  cashed  with 
our  agent  at  Leitb,  are  still  in  your  bands,  we  require  of  you 
to  keep  the  money  in  your  possession,  as  unless  we  are  paid  the 
money  we  advanced,  we  hold  you  liable  for  the  transaction.  I 
am/*  Sec. 

On  the  19th,  R.  M«  Craig  paid  over  the  sum  of 
£2004.  19.  10.  to  Mr  Alexander  Struthers,  then  the 
interim  factor,  now  trustee,  on  Mr  John  Craig's  estate, 
on  obtaining  the  following  letter : 

"  As  interim  factor  for  Mr  Craig's  creditors,  I  am  very  anxious 
to  have  deposited  in  the  bank  all  the  money  that  is  available ; 
and  as  you  have  some  hesitation  to  pay  me  the  £2004.  19.  10. 
in  your  care,  lest  you  should  be  put  to  trouble  and  expense  by 
other  partiei  for  so  doing,  I  hereby  engage  to  free  and  relieve 
you  from  any  law  expenses  that  you  may  incur  by  paying  over 
to  roe  for  the  creditors  the  above  sum,  and  also  guarantee  you 
for  any  ri^k  you  may  incur  of  being  called  upon  to  pay  the 
money  a  second  time.     I  am,"  &c. 

At  a  meeting  of  John  Craig's  creditors  on  2d  Janu- 
ary 1840,  the  claim  of  the  Commercial  Bank  to  be 
preferred  for  the  amount  of  the  letter  of  credit  was 
discussed,  when  the  majority  of  those  present  recom- 
mended that  the  trustee  should  indorse  the  letter  of 
credit  to  the  bank,  and  enable  them  to  obtain  payment. 
The  recommendation  was  not  adopted,  and  in  conse- 
-quence  the  present  multiplepoinding  was  raised  by  the 
Glasgow  and  Ship  Bank  and  by  Sir  William  Forbes 
and  Company,  in  whicli  the  trustee  claimed  to  be  pre- 
ferred, and 

PUcuied — 1.  By  virtue  of  the  said  sequestration,  and 
decreet  of  adjudication  and  confirmation,  the  claimant 
Alexander  Struthers,  as  trustee  foresaid,  has  acquired 
right  to  the  said  turn  of  £1528.  2.  4.,  and  interest  due 
thereon.  2.  The  letter  of  credit  founded  on  not  being 
transferable,  no  right  was  conveyed  to  the  bank  by  the 
alleged  blank  indorsation  by  Robert  M.  Craig.  3.  As 
the  sum  mentioned  in  the  letter  of  credit  did  not  be- 
come due  to  Mr  Craig  till  the  7th  July  1839}  and  as 
Mr  Craig's  estates  were  sequestrated  on  the  6th,  the 
said  sum  being  part  of  his  estate,  became  the  property 
of  the  general  body  of  the  creditors.  4.  The  alleged 
proceedings  at  the  meeting  of  creditors  of  2d  January 
1 840,  are  no  bar  to  the  claimants'  insisting  in  the  pre- 
sent claim. 

Tlie  Commercial  Bank  pleaded — 1.  The  claimants 
having  advanced  the  amount  stated  in  the  letter  of 
credit  in  the  circumstances  set  forth,  are  exclusively 
entitled  to  the  fund  in  medtOy  in  respect  that  from  the 
date  of  such  advances,  they  came  to  have  the  only  real 
and  substantial  interest  therein,  and  that  the  holders 
thenceforward  were  in  possession  of  the  funds  for  their 
sole  behoof.  2.  The  claimants  ought  to  have  received 
payment  of  the  fund  in  medio  when  payment  of  the 
amount  was  demanded  from  Sir  William  Forbes  and 
Company  on  6th  July,  and  having  been  wrongfully 
refused  payment,  are  now  entitled  to  be  preferred  to 
the  fund«  3«  The  reaplution  of  the  creditors,  at  their 
meeting  of  2d  January  1840,  is  binding  on  them  as  a 


body,  and  excludes  the  trustee  under  the  sequestration 
from  claiming  the  fund  in  medio^  and  neither  he  nor 
the  parties  whose  names  are  associated  with  him  in  the 
opposing  claim,  have  any  right,  title,  or  interest,  in 
and  to  the  fund<  A*  Mr  John  Craig,  or  the  trustee  OH 
his  sequestrated  estate,  having  already  received  pay- 
ment of  the  amount  contained  in  the  said  letter  of 
credit,  and  entered  the  same  to  the  credit  of  Mr  Mac- 
Gavin,  by  whom  the  amount  was  remitted,  his  creditors 
have  no  longer  any  right  or  claim  to  the  said  fund ; 
and  as  Mr  Craig  himself  could  not  have  claimed  the 
amount  in  competition  with  the  claimants,  his  creditors 
are  in  no  better  situation.  5.  The  claimants  having 
advanced  the  amount  of  the  fund  in  medio  to  Mr  Craig, 
any  right  or  interest  which  remained  in  him  after  the 
date  of  such  advance,  was  in  the  character  of  trustee 
for  their  behoof,  and  such  right  or  interest  could  only 
be  attached  by  his  creditors,  subject  to  the  latent  equity 
in  the  claimants.  6.  The  advances  made  by  the  claim- 
ants on  2d  July,  having  been  set  apart  by  Mr  Robert 
M.  Craig,  and  being  still  in  his  hands  at  the  date  of 
the  sequestration,  and  the  interim  factor  and  trustee, 
for  behoof  of  the  careditors,  having  thereafter  received 
the  same  in  the  manner  stated,  is  excluded  from  claim- 
ing the  fund  in  medio  in  competition  with  the  claimants. 
7.  At  all  events,  the  claimants  are  entitled  to  demand 
repayment  of  the  amount  of  these  advances  from  Mr 
R..  M.  Craig,  supposing  the  legal  right  to  the  fund  in 
medio  not  to  be  in  them  but  in  the  creditors  of  Mr 
Craig,  and  in  this  situation  the  claimants  ought  to  be 
preferred  to  the  creditors,  seeing  that  in  that  event 
they  are  bound  in  relief  to  Mr  R.  M.  Craig. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  ISM  December  1841 The  Lord  Ordinary  having  heard 

counsel  on  tbe  claims  of  the  respective  claimants,  and  thereafter 
considered  the  whole  process  and  productions,  sustains  the  claim 
of  the  Commercial  Bank,  and  prefers  them  to  the  fund  in  medio  ; 
Repels  the  claim  of  the  trustee  on  the  sequestrated  estate  of  Mr 
John  Craig,  and  decerns:  Farther,  finds  do  expenses  due  to 
either  party* 

"  Note The  competitors  in  the  present  multiplepoinding 

respectively  claim  a  large  sum,  contained  in  a  Utter  of  credit ^ 
addressed  by  the  agent  for  the  Glasgow  Bank  at  Kirkaldy  to 
Sir  William  Forbes  and  Company,  as  the  agents  for  that  bank 
in  Edinburgh.  That  letter  was  transmitted  to  Mr  John  Cfaig, 
recently  before  his  failure,  by  Mr  M* Gavin  of  Dundee,  who 
owed  him  a  corresponding  balance.  It  was  dated  at  Kirkaldy 
on  1st  July  1639,  and  in  the  usual  style  of  such  letters,  the 
Kirkaldy  Bank  requested  Sir  William  Forbes  and  Company  to 
honour  c!ie  drafts  of  Mr  Craig  to  the  amount  specified,  on  or 
after  tbe  1th  of  Jufy,  The  agent  for  the  Commercial  Bank  at 
Leith  gave  Mr  Craig  full  value  for  the  amount  of  this  credit  on 
the  2d  of  July,  on  delivery  of  the  letter  of  credit,  with  a  blank 
indorsation  by  Robert  Mark  Craig  *  per  procuration'  of  his  fa- 
ther, Mr  John  Craig.  As  the  7th  of  July  1839  fell  on  a  Sun- 
day,  the  bank  presented  the  letter  to  Sir  William  Forbes  and 
Company  for  payment  early  on  the  forenoon  of  Saturday  the 
6th  July,  but  payment  was  then  refused,  on  tbe  ground  that,  by 
that  time,  an  application  had  been  presented  for  sequestration 
of  Mr  Craig's  estate.  It  appears  that  the  sequestration  was  not 
actually  issued  at  that  moment,  but  it  certainly  was  awarded 
soon  after,  and  Sir  William  Forbes  and  Company  have  brought 
the  present  process  to  determine  the  claims  of  the  bank  and  of 
the  trustee  for  Mr  Craig's  creditors  to  the  sum  specified  in  the 
said  letter.  The  Lord  Ordlnnry  has  preferred  the  Commercial 
Bank  on  tbe  following  grounds : — 

'*  I.  If  tbe  letter  of  credit  be  subject  to  no  objection  on  tbe 
s/amplaws,  the  cUim  of  the  Commercial  Bank  in  that  view 
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was,  it  is  apprefaended,  cemplete,  by  the  delitery  sfnd  indorsa- 
.tion  to  tbem  of  tbe  letter  of  credit  for  full  value  received. 

"  'the  transaction  here  is  somewhat  different  from  tbat  wbieb 
^ould  have  occurred  if  Mr  Craig  had  given  an  ordinary  check 
on  a  banker  holding  bis  funds  and  payable  on  demand.  On  the 
day  that  he  delivered  and  indorsed  for  value  the  letter  of  credit 
to  the  Commercinl  Bank,  he  had  no  money  in  Sir  William 
Forbes  and  Company's  hands.  He  held  an  order  on  them  to 
pay  him  a  certain  sum  on  a  future  day,  and  when  he  gave  up 
and  indorsed  that  order  to  another  party  for  value,  it  is  appre- 
hended that  be  was  thus  divested  of  all  legaT  and  equitable  in- 
terest in  the  obligation. 

**  It  is  assumed  by  tbe  trustee  in  his  argument,  that  tbe  letter 
of  credit  was  not  transferable,  but  the  Lord  Ordinary  is  not 
aware  on  what  authority  that  proposition  is  maintained.  The 
case  is  totally  different  from  those  in  which  letters  of  credit  are 
given  by  parties  to  friends,  to  make  discretionary  advances  to 
another  on  a  personal  introduction,  as  exemplified  in  the  case 
of  Philips  and  Melville,  Fac.  Coll.,  2l6t  February  1809.  The 
document  bere  was  a  nnandatc  to  receive  nooney  de  futuro  in 
payment  of  a  debt,  and  there  is  no  reason  er  principle  to  pre** 
vent  the  holder  of  such  a  voucher  from  raising  money  on  it  fot 
full  value  in  tbe  ordinary  course  of  the  trade.  Even  in  tbe  case 
of  money  or  debts  presently  exigible,  it  is  laid  down  by  Mr 
Bell  (Vol.  II.  p.  20),  *  that  money  due  by  open  account  may 
either  be  conveyed  by  assignation,  or  by  draft,  order,  or  bill  of 
exchange ;'  and  be  adds.  *  that  book  debts  may  be  conveyed 
by  indorsement,  to  the  effect  of  authorising  the  assignee  to  bring 
ftn  action — the  indorsement  in  such  case  being  held  as  »  man- 
date or  letter  directing  payment  to  any  factor  or  servant,  and 
it  does  not  require  a  stamp. — Laurie  v.  Perry  Ogilvie,  Fac. 
Coll.,  6th  February  1810. 

**  In  England,  also,  it  appears  to  be  quite  settled,  that  such 
delivery  to  a  creditor  would  give  the  party  receiving  it  a  special 
lien  over  the  fund,  preferably  to  the  creditors  and  assignees  on 
bankruptcy  of  the  assigner.  Thus,  in  the  case  of  Yeats  v.  Grove, 
in  1791,  *  the  holder  of  a  note  gave  it  up,  on  receiving  an  order 
to  be  paid  out  of  a  certain  purchase-money  of  the  debtor's  pro- 
perty. Ic  was  not  accepted ;  but  purchaser  verbally  agreed  to 
give  tbe  holder  notice  to  attend  when  the  deeds  and  money 
M'ere  ready.  He  did  attend  accordingly,  but  before  the  business 
was  over,  drawer  was  arrested,  and  soon  after  a  bankrupt.  It 
was  determined  by  Lord  Thurlow,  Chancellor,  that  tbe  holder 
had  a  Hen,  the  order  not  being  in  contemplation  of  bankruptcy, 
though  he  knew  drawer  to  be  insolvent  at  tbe  time.' — 1  Vesey, 
jnn.,  280.  There  was  an  earlier  determination  to  the  same 
effect  by  Lord  Hard  wick,  in  the  ease  of  Roe  tr.  Dawson,  in 
1749  (1  Vesey,  p.  331.J 

**  II.  It  is  objected,  however,  that  the  obligation  or  mandate 
now  in  question,  when  indorsed  and  transferred  by  the  original 
holder,  required  intimation^  in  order  to  complete  tbe  right  of 
tbe  assignee  i  and  it  is  added,  that  a  sequestration  took  place 
before  there  was  any  intimation  here  to  Sir  William  Forbes  and 
Company ;  but  it  is  apprehended  tbat  this  plea  is  neither  well- 
founded  in  law  or  in  fact  in  tbe  circumstances  of  the  present 
case.  In  theirs/  place,  the  Lord  Ordinary  conceives,  that  this 
was  not  a  case  which  required  intimation  to  complete  the  right 
of  an  oneroua  assignee  for  value.  Tbe  letter  of  credit  here  was 
a  mandate  by  a  bank  on  their  agents  in  Edinburgh,  to  pay  money 
to  a  party  on  a  definite  day  afterwards.  Tbat  mandate  gave  a 
complete  right  to  Mr  Craig  to  draw  the  money,  without  any 
further  intimation  to  tbe  agent  in  Edinburgh  than  tbe  bank  itself 
would  give;  and  in  like  manner,  if  Mr  Craig  was  not  precluded 
from  transferring  the  mandate,  it  is  rather  thought  tbat  the  in- 
dorsee or  assignee  did  not  require  to  intimate  it  till  tbe  day  tbe 
money  was  di>e,  as  payment  could  only  be  made  to  the  party 
who  presented  the  draft. 

'*  In  the  next  place,  however,  it  is  hardly  disputable  here, 
tbat  sufficient  intimation  was  actually  made  of  the  Commercial 
Bank's  right  to  Sir  William  Forbes  and  Company,  in  time  to  se- 
cure tbe  preference  of  the  former,  in  a  question  with  tbe  trustee 
in  the  sequestration.  For,  it  is  conceived  to  be  clear,  upon  tbe 
statement  in  tbe  5th  article  of  the  condescendence  for  tbe  bank, 
and  from  the  trustee's  answer  thereto,  that  the  letter  of  credit 
was  presented  to  Sir  William  Forbes  and  Company  by  the  Com- 
mercial Bank,  at  a  period  of  the  day,  on  tbe  6th  of  July,  prior 


to  any  deliverance  on  the  application  for  Mr  Craiff*s  sequestra^ 
tion.  The  distinct  allegation  of  the  bank  on  tbia  point  is  not 
met  with  any  explicit  denial  on  the  part  of  the  trustee,  which 
be  should  have  given  upon  a  matter  of  fact  which  he  could  have 
ascertained  at  any  time,  by  due  inquiry  at  the  respectable  house 
in  this  city  to  whom  the  letter  of  credit  was  addressed. 

"  But  still  farther,  the  formal  protest  taken  by  tbe  Commer- 
cial Bank,  at  a  subsequent  period  of  tbe  day  of  sequestration, 
would  be  suflScient  to  secure  the  preference  of  the  bank,  ac- 
cording to  the  Statute  of  Sequestration  then  in  force.  This 
was  tbe  Act  of  1814,  according  to  which  an  onerous  assignee 
could  secure  his  preference  by  intimation  of  his  right,  at  any 
time  before  the  tfitsfee  tr»s  vested  by  special  conveyance  in  the 
moveable  estate  of  the  bankrupt.  That  point  was  settled  Id 
the  case  of  Buchan  v.  Farquharson,  24th  May  1797,  Diet.,  p. 
2905 ;  and  though  a  more  comprehensive  provision  is  made  for 
vesting  the  personal  rights  of  bankrupts  in  traeteea  under  tbe 
last  sequestration  lawy  that  of  course  cannot  affect  tke  present 
question. 

*'  III.  Even  if  the  letter  were  held. to  be  a  document  noi 
transferable  by  indorsation,  or  if  the  document  were  viewed  as 
objectionable  on  the  want  of  stamp  or  otherwise,  it  is  thought 
the  preference  of  the  Commercial  Bank  would  be  equally  dear. 
In  that  case  the  money,  after  the  bankruptcy  of  Mr  Craig, 
would  fall  to  be  still  held  as  deposited  in  the  bank  of  Kiikaldy, 
at  the  credit  of  Mr  M*  Gavin,  the  original  creditor.  The  ex- 
tract from  the  books  of  the  bank  at  Kirkakiy  produced,  show 
tbat  Mr  M' Gavin  raised  the  necessary  sum  to  purchase  the 
letter  of  credit,  by  discounting  a  bill,  and  beving  thus  got  sn 
adequate  sum  at  his  credit,  he  thereafter  desired  the  bank  agent 
to  send  the  letter  of  credit  to  Mr  Craig  in  payment  of  his  debt. 
It  is  quite  clear,  from  that  mode  of  carrying  through  tbe  trans- 
BCtron,  that  Mr  M*Gavin's  debt  to  Mr  Craig  is  not  discharged 
till  this  letter  of  credit  is  paid  and  retired.  In  an  analogous 
case  in  England,  it  was  found,  that  a  debtor  who  sends  a  bank' 
cheque  in  payment  of  an  account  is  still  liable  in  recourse,  if 
the  banker  fail  before  payment  of  the  cheque  ^Brown,  2  Bos. 
and  Pal.  518.)  Hence,  if  there  was  any  invalidity  in  the  letter 
of  credit  given  by  Mr  M^Gravin  to  Mr  Cratg,  the  fund  m  mediv 
must  be  held  to  be  still  vested  in  tbe  person  of  Mr  M*Gaviit, 
— he  would  thus  remain  the  debtor  of  Mr  Craig  till  be  could 
show  that  the  money  was  paid. 

**  In  this  view,  if  there  were  any  nullity  in  the  letter  of 
credit,  the  trustee  would  have  to  recur  to  Mr  M* Gavin  for  pay- 
ment of  tbe  sum  which  he  now  claims.  But  if  the  Commercial 
Bank  can  show  that  tbey  have  paid  this  very  debt  to  Mr  Craig, 
they  would  be  entitled  to  interpel  the  trustee  from  demanding 
payment  of  tbis  debt  from  tbe  debtor.  As  tbe  implied  aestgnees 
of  the  orginal  creditor,  they  would  be  entitled  now  to  demand 
tbe  money  from  M* Gavin,  and  tbe  trustee  would  be  barred, 
both  on  the  principles  of  law  and  common  honesty,  from  de- 
manding payment  a  second  time  of  this,  or  any  other  old  claim 
of  the  primary  creditor.  The  whole  principles  of  the  bankrupt 
law  are  opposed  to  any  sueh  inequitable  stretch  of  the  trustee's 
rights. 

"  IV.  Finally,  the  claim  of  the  trustee  in  the  present  instance 
is  thought  to  be  less  reasonable,  as  it  appears  that  when  R.  M. 
Craig,  junior,  got  cash  on  this  letter  of  credit  on  2d  July,  he 
did  not  mix  it  with  his  father's  funds,  but  for  some  purpose  (not 
explained)  he  placed  it,  and  certain  other  sums  which  be  re- 
ceived at  the  same  time,  in  the  hands  of  Mr  Balfour,  manager 
of  tbe  Wine  Conspany,  EUlinburgb.  Tbis  money  remained  de- 
posited in  Mr  Balfour's  hands  till  after  the  sequestration  of  Mr 
John  Craig ;  and  as  R.  M.  Craig  was  bound,  both  in  law  and 
propriety,  to  warrant  the  validity  of  his  transference  by  indor- 
sation of  the  letter  of  credit,  for  which  be  bad  got  full  value, 
tbe  Commercial  Bank  would  have  been  entitled  to  recourse  on 
him  if  the  document  was  not  negotiable,  and  the  transference 
null.  This  seems  to  have  been  intimated  to  R.  M.  Craig,  and 
he  only  consented  to  Mr  Balfour  giving  up  the  money  to  the 
trustee  on  his  guarantee  to  protect  R.  M.  Craig  against  any 
claim  from  the  bank.  In  this  manner  tbe  trustee  has  truly  got 
the  contents  of  the  letter  of  credit  from  R.  M.  Craig,  while  he 
seeks  payment  a  second  time  from  Mr  M* Gavin's  bankers.  It 
is  conceived  to  be  clear  that  such  a  claim  cannot  be  supported. 
Foi  the  present  the  Lord  Ordinary  has  superseded  tbe  action 
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brought  against  R.  M.  Craig  till  the  insue  of  competition  in  this 
process." 

Both  parties  reclaimed — ^tlie  trnstee  on  the  merits, 
and  the  bank  against  the  refusal  of  expenses. 
At  advising, 

Lord  GillieB — After  listening  with  all  the  attention  in  my 
power  to  the  able  and  ingenious  arguments  af  the  bar,  I  am 
satisfied  that  the  interlbcutor  of  the  Lord  Ordinary  should  be 
Bffirmed.  One  of  the  trustee's  pleas  in  law  is,  that  by  virtue  of 
Che  sequestration,  he  acquired  right  to  the  sum  in  question.  The 
answer  to  this  is,  that  he  got  the  money;  and  I  think  the  an- 
swer is  BufficienL  It  is  dear,  that  in  consequence  of  the  letter 
of  credit,  he  has  received  a  sum  of  £2000,  which  is  more  than 
the  claim  in  the  maltiplepeinding.  Should  the  trustee,  there- 
fore, sueoeed  in  his  daim,  the  effect  will  be  a  clear  gain  to  the 
creditors  of  £1600.  I  am  told  this  ie  an  ordinary  case.  To 
me  it  seems  a  most  extraordinary  case  of  injustice.  It  is  just 
a  case  of  double  payment.  The  trustee  first  gets  the  money, 
and  be  now  daims  to  get  it  over  again.  This  is  the  only  view 
I  can  take  of  the  matter,  and  the  law  must  be  dear  indeed  be- 
fore I  can  give  my  consent  to  any  thing  so  flagrantly  unjust. 
The  nature  of  a  letter  of  credit  is  perfectly  understood.  For- 
laerly,  a  party  on  going  to  a  distance — to  Loadon  for  instance — 
got  a  bill;  but  now  a  letter  of  credit  is  universally  adopted.  It 
is  pcedsely  of  the  same  nature  as  a  draft  or  order.  It  always 
bears  a  term  at  which  it  is  payable,  and  the  number  of  days  de- 
f»ends  on  the  distance  of  the  place.  When  drawn  in  London, 
the  period  is  twenty  days.  A  person  leares  Edinburgh  with 
such  a  letter  in  bis  pocket,  and  arrives  in  London  in  forty- 
eight  boura  aller.  The  dajr  of  payment  has  not  arrived,  but 
atill  the  letter  of  credit  is  just  as  good  as  cash.  Perhaps  he 
does  not  want  the  money  till  the  day  of  payment  expires,  but 
if  he  does,  he  finds  no  difficulty  in  obtaining  it,  by  putting  his 
name  upon  the  letter  of  credit,  and  so  enabling  the  person  who 
advances  the  money  to  fill  it  up,  and  make  it  an  order  payable 
ro  himself.  That  was  exactly  the  case  here ;  and  the  letter  of 
Sir  William  Forbes  and  Company  satisfies  me  that  the  custom 
of  bankers  is  to  pay  in  this  way.  The  letter  of  credit  was  pre- 
sented to  them  on  Saturday ;  and  it  is  clear,  that  if  in  practice 
it  had  not  been  held  to  be  then  due,  the  answer  would  have 
been,  we  cannot  pay,  for  it  is  not  due  till  Monday.  Instead  of 
this,  they  put  their  refusal  entirely  on  the  sequestration,  which, 
they  say,  made  it  doabtful  "  if  they  eould,  or  were  in  safety  to 
pay." 

Lard  Mackenzie — I  have  arrived  at  the  same  result,  though 
perhaps  not  predsely  on  the  same  grounds.  I  am  satisfied,  in 
the  first  place,  that  a  letter  of  credit  is  not  transferable,  and  if 
made  so,  would  be  null  for  want  of  a  stamp.  It  cannot  be  in- 
dorsed, so  as  to  make  it  payable  to  the  indorser  himself  as  the 
proper  party ;  bat,  on  the  other  hand,  I  think  that  the  indorsa- 
tion, or  putting  of  the  name  on  the  back,  is  a  proper  mode  of 
explicating  the  draft  so  as  to  obtain  payment.  But  I  can*t  say 
I  am  so  well  satisfied,  that  when  the  draft  is  made  payable  on 
or  after  a  certain  date,  it  is  in  the  power  of  the  party  previously 
to  execute  an  order  which  shall  be  completely  valid*  to  confer  a 
right  to  the  holder  to  receive  payment  Say  a  long  period  were 
to  elapse  before  the  day  of  payment,-^^a  year,  or  a  month,--^nd 
the  party  in  right  of  the  letter,  the  day  after  giving  authority  to 
a  third  party  to  draw  the  amount,  to  become  bankrupt,  would 
that  be  an  e^ectoal  transfer  in  a  question  with  his  creditors  ?  I 
doubt  riBtj  mach  if  it  would.  I  suspect  the  authority  is  of  no 
validity  before  the  day  of  payment.  There  may,  indeed,  be  no 
date  expressed,  but  the  earliest  that  can  be  supposed,  is  that  on 
the  £ses  of  the  letter  itself.  But  it  is  said,  that  by  the  practice 
of  bankers,  an  order  to  pay  on  the  7th,  if  that  proves  to  be  a 
Sunday,  is  held  to  be  an  order  to  pay  on  the  6th.  I  am  not  in 
a  cooditioQ  to  determine  whether  this  is  the  practice  or  not. 
Were  I  disposed  to  go  upon  this  ground,  I  would  think  it  ne- 
cessary to  go  into  a  proof;  but  I  am  rather  inclined  to  go  upon 
the  other  ground,  that  the  letter  was  not  paid  to  the  bankrupt 
himself,  but  to  his  son.  The  son  got  the  letter,  and  gave  it  to 
the  Commercial  Bank,  from  whom  he  received  payment.  Then 
he  does  not  pay  over  the  amount  to  the  father,  but  keeps  it  as 
bis  OWD.  The  bank  becoming  doubtful  if  they  could  make  the 
kttar  c€  ocdit  available,  call  upon  him  to  takait  back,  and  refund 


to  them.  Was  this  incompetent  ?  TJodoubtediy  not.  He,  how- 
ever, instead  of  doing  this,  pays  over  the  sum  to  the  trustee  on 
receiving  a  letter  of  indemni6cation.  The  effect  of  this  in, 
that  if  he  is  liable  to  the  bank,  the  trustee  roust  refund. 
On  that  view,  the  trustee  cannot  in  equity  make  a  claim  in  the 
multiplepoinding. 

Lord  Fullerton I  feel  a  considerable  difficulty  in  this  case, 

but  after  considering  it  as  attentively  as  I  can,  I  am  inclined  to 
concur  in  the  view  taken  by  the  Lord  Ordinary.  I  confess  I 
am  not  much  moved  by  the  circumstance  that  the  money  was  still 
in  the  hands  of  the  son,  as  received  from  the  Commercial  Bank, 
and  that  the  trustee,  if  successful,  would  be  getting  payment 
twice.  That  does  not  seem  to  be  the  legal  ground  on  which 
the  case  is  to  be  decided.  For,  if  we  are  satisfied  that  the 
document  was  not  available  to  transfer  the  right,  the  payment 
made  by  the  bank  would  just  be  an  advance ;  and  in  the  circum- 
stances, an  advance  on  a  bad  security.  The  result  is,  not  that 
the  creditors  receive  payment  twice,  but  receive  payment  once, 
and  along  with  it  other  money  that  belonged  to  their  debtor. 
Cases  of  this  kind  occur  every  day.  Take  the  case  of  a  debt 
which  has  been  assigned  for  value,  but  before  intimation  is  made, 
the  creditor  in  the  debt  becomes  bankrupt  and  is  sequestrated. 
Could  it  be  said,  that  because  the  money  received  for  the  assig- 
nation ie  still  extant  among  their  debtor*s  effects,  the  creditors, 
by  claiming  payment  from  the  original  debtor,  are  demanding 
double  payment  ?  They,  in  fact,  get  two  sums,  but  the  one  whicli 
came  through  the  assignee  was  just  an  advance  on  a  bad  security. 
But  on  looking  at  the  document,  I  rather  think  that  the  claim 
of  the  Commercial  Bank  ought  to  be  sustained.  For  what  is 
the  effect  of  the  document  ?  Both  parties  agree  that  it  cannot 
operate  as  a  bill.  It  is  merely  a  mandate  by  the  Glasgow  Bank 
to  Sir  William  Forbes  and  Company  to  honour  drafts  upon  them 
to  the  amount  contained  in  the  letter.  But  from  its  very  na- 
ture, the  mandate  can  only  be  made  effectual  by  the  person  who 
holds  the  document.  When,  therefore,  the  document  was  put 
into  the  hands  of  the  Commercial  Bank,  it  was  just  a  mandate 
authorising  them  to  draw  the  amount  from  Sir  William  Forbes. 
It  was  given  for  this  very  purpose.  What,  then,  is  the  effect  of 
such  a  mandate  ?  Could  it  have  been  recalled  at  once  by  the 
creditors?  It  was  not  an  ordinary  gratuitous  mandate,  but  a 
mandate  for  behoof, — the  mandatory  becoming  procurator  in 
rem  suam.  Such  a  mandate  cannot  be  recalled.  This  mandate  to 
draw  money  was  not  effectual  without  the  document.  The 
party  in  right  of  it  wants  money,  and  applies  to  the  bank,  who 
agree  to  advance  on  receiving  the  document.  Is  not  this  roan- 
date  irrevocable?  Until  the  bank  be  made  indemnii,  neither  the 
bankrupt  nor  his  creditors  are  entitled  to  recal  the  mandate,  or 
maintain  action  for  redelivery  of  the  document.  Then,  if  they 
can*t  get  the  document,  how  are  they  to  get  at  the  money  ?  It 
is  clear  that  Sir  William  Forbes  will  not  pay  without  the  docu- 
ment. The  true  question  then  is,  could  the  trustee  re 'demand 
the  letter  of  credit  from  the  bank?  On  the  ground  stated, 
I  am  clear  that  he  could  not.  The  mandate  which  placed  it 
in  their  hands  is  irrevocable,  and  in  virtue  of  that  mandate  they 
are  clearly  entitbd  to  kf^ep  it  until  their  advance  is  fully  repaid. 

Zord  President.-~^Thh  is  a  question  of  considerable  nicety, 
and  I  am  not  sure  if  it  would  not  be  desirable  to  take  more 
time  to  consider  it;  but  if  I  am  to  give  my  opinion  now,  I  must 
say,  that  I  concur  in  the  view  of  the  Lord  Ordinary,  though 
without  meaning  to  adopt  every  thing  contained  in  the  four 
pages  of  his  note.  I  am  inclined  to  go  on  the  grounds  just 
stated  by  Lord  FuUerton.  In  my  view,  there  is  nothing  in  tho 
letter  making  it  impossible  to  render  it  available  before  the  date 
of  payment.  There  is  nothing  in  the  stamp-laws  to  prevent  tho 
party  in  right  of  it  to  put  it  into  tho  hands  of  another  party,  so 
as  to  constitute  him  the  holder.  Then  the  Commercial  Bank 
were  made  the  bona  fide  holders.  They  not  only  advanced  the 
amount,  but  that  very  amount,  after  being  deposited  in  th«i 
hands  of  the  Wine  Company,  is  afterwards  paid  over  to  the 
trustee.  That  identical  sum  is  just  the  fund  in  medio  in  this 
multiplepoinding,  and  I  cannot  help  thinking  that  the  trustee, 
in  again  claiming  it,  is  seeking  something  very  like  double  pay- 
ment. I  go  more,  however,  on  the  other  ground  taken  by  Lord 
FuUerton,  that  the  bank  now  stand  in  the  shoes  of  Craig,  and 
hold  a  mandate  which  cannot  be  recalled,  until  made  indemnie  for 
the  advances  .niade  on  the  faith  of  it. 
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The  Court  adhered. 

Lord  Ordinary,  Cuningliatne For  Commercial  Bank,  Ru- 

tberfurd,  More,  Cowan;  J.  A.  Campbell,  W.S.,  Agent — For 
Craiyt  Trustee,  Solicitor- General  (M*Neill),  Anderson,  John- 
ttone;  Thomas  Johnstone,  S.S.C.,  Agent. — B.  Clerk — fU.B.J 


^th  January  1842. 
Second  Division (J.W.) 

No.  98. — John  Graham,  Suspender  and  Pursuery  v. 
His  Grace  the  Duke  of  Hamii^ton,  Respatident 
and  Defender^ 

Superior  and  Vassal — Investiture — Parts  and  Pertinents-^Re- 
servation — Precept  of  Clare — Coal  and  Limestone,  Reserva- 
tion of — In  terms  of  the  original  rights  and  infeftments  in  cer^ 
tain  lands,  the  dominium  utile,  together  with  the  whole  parts 
and  pertinents  thereof,  including  the  coal  and  limestone,  were 
acquired  free  of  any  reservation  in  favour  of  the  superior,  A 
reservation  of  the  coal  and  limestone  began  to  be  inserted  in  the 
titles  about  sixty  years  back,  fur  the  first  time,  in  a  precept  of 
dare  constat,  and  subsetptently  in  successive  charters ;  but  the 
minerals  were  never  wrought — Held  that  the  property  of  the 
coal  and  limestone  was  in  the  vassal,  and  that  the  reservation 
in  favour  of  the  superior  was  inserted  without  warrant. 

The  present  question  regards  the  right  to  the  coal 
and  limestone  within  the  lands  of  Gilbertfield,  Overton 
and  Bellhouseside,  of  which  the  pursuer  is  proprietor, 
holding  of  and  under  the  defender  as  his  superior. 

The  dominium  utile  of  the  lands  was  separated  from 
the  superiority  by  a  feu-disposition,  dated  1657,  and 
by  the  instrument  of  sasine  following  thereon,  the  vas- 
sal was  infeft  in  the  said  lands,  parts,  pendicles,  and 
haill  pertinents  thereof  whatsomever,  without  any  re- 
servation of  the  coal  In  favour  of  the  superior.  In 
some  of  the  subsequent  infeftments  the  instruments 
state,  that  the  lands  were  to  be  held  by  the  vassal  "  cum 
domibns,  edificiis,  hortis,  toflis,  crof^is,  pasturis,  car- 
bonibus,  carbonariis,  moris,  raaresiis,  partibus,  pendicu- 
lis  et  omnibus  aliis  suis  pertinen.  quibuscunq. ;"  and  a 
charter  of  confirmation  and  novodamus  was  granted  by 
Ann  Duchess  of  Hamilton  in  1701|  the  tenendas  of 
which  is  in  these  terms : 

*'  Holding  and  for  to  hold  all  and  haill"  the  said  lands  of  Gil- 
bertfield  andOvertown,  **  with  houses,  biggings,  yeords,  puirts, 
pendicles,  and  pertinents  thereof  whatso'.  &c.  in  feu-forme  and 
heritadge  for  ever.  By  all  the  rights,  maiths,  and  marches  of 
the  same,  old,  new,  and  divydit,  as  the  same  lyes  in  length  and 
hreidth,  with  houses,  biggings,  yards,  orchards,  meadows,  pas- 
turs,  moss,  muirs,  woods,  fischings,  hunting,  baulking,  doves, 
dovecots,  cunnings,  cunningairs,  coall,  coalbeugh:!,  lyrae,  lyme- 
stone,  and  all  utber  liberties,  privileges  and  immunities  thereof, 
alse Weill  not  named  as  named,  alseweill  under  the  ground  as 
above  the  same,  ftir  and  neir,  without  any  revocation  or  obstacle 
in  the  contrair." 

It  was  not  till  the  Investiture  came  to  be  renewed  in 
the  person  of  John  Hamilton,  as  son  and  heir  of  Ga* 
briel  Hamilton  his  father,  in  1778,  that,  in  a  charter  of 
confirmation  and  precept  of  clare  in  his  favour,  there 
was  inserted,  immediately  preceding  the  warrant  of 
infefltment,  the  following  clause : 

'*  Reserving  always  to  the  said  Duke,  his  beirs  and  sucoessors, 
the  coal  and  limestone  within  the  bounds  of  the  haill  lands  above 
mentioned,  so  that  the  said  Duke  and  his  foresaids  may  set 
down  coal-pits,  shanks,  and  sinks,  and  win  coal  and  limestone 
within  any  part  of  the  bounds  of  the  said  lands,  and  may  have 
liberty  to  make  all  engines  and  easements  necessary,  with  free 
isb  and  entry  for  the  working,  keeping,  sale  and  away-taking 
thereof;  they  always  giving  satisfaction  to  the  said  John  Ha- 
milton and  his  foresaids  for  any  loss,  tkaitb,  or  daniegQ  they 


shall  sustain  by  the  downsetting  of  any  anch  coal-pits,  sinks,  ot 
shanks,  or  by  the  winning  of  the  said  coal  and  limestone,  or 
by  the  roads  and  passages  for  the  away  carrying  of  the  same." 

This  charter  and  precept  bears  to  have  been  granted 
by  a  quorum  of  commissioners  specially  constituted  by 
Douglas  Duke  of  Hamilton, 

*'  for  managing  bis  aflkirs,  and  specially  to  enter  and  receive  hit 
Grace's  vassals  in  all  lands  and  others  holding  of  bim  within 
Scotland,  conform  to  the  tenor  of  their  old  infeftments,  and 
agreeable  to  the  laws  and  practice  of  Scotland,  and  to  grant  all 
writs  necessary  for  that  purpose." 

The  lands  were  possessed  by  John  Hamilton  under 
his  infeflmeut  till  his  death  in  1826,  when  he  was  suc- 
ceeded by  his  son  Gabriel  Hamilton  Dundas,  who  pro- 
cured himself  infefl  therein  under  a  precept  of  clare^ 
obtained  from  the  commissioners  of  the  defender,  dated 
6th  February  1827, — Mr  Dundas  having  in  the  mean 
time  disponed  the  subjects  to  certain  trustees  for  behoof 
of  his  creditors,  with  powers  of  sale,  and  who  were 
infeft  therein  in  September  1826. 

Thereafter  the  lands  were  purchased  from  the  trus- 
tees of  Mr  Hamilton  Dundas  by  the  trustees  of  the 
deceased  Adam  Graham  of  Craigallian,  conform  to 
disposition  in  their  favour,  and  infeftment  following 
thereon  in  November  1827*  These  oonveyanoes,  viz., 
the  conveyance  by  Mr  Dundas  to  his  trustees,  and  the 
conveyance  by  the  latter  to  the  trustees  of  Mr  Graham, 
were  of  the  whole  subjects  held  by  the  vassal,  in  terms 
of  their  original  feu-rights,  without  any  reservation  or 
qualification ;  and  from  Mr  Graham's  trustees  the  pur- 
suer acquired  right  to  the  subjects  in  1828.  After  he 
obtained  his  conveyance,  he  applied  to  the  superior  for 
an  entry,  which  was  granted,  subject  to  the  following 
qualified  reservation  inserted  in  the  charter  of  confir- 
mation : 

*'  Reserving  always  to  me  and  my  heirs  and  successors,  so  far 
as  we  may  have  right  thereto,  the  coal  and  Umestone  within  the 
bounds  of  the  whole  of  the  said  lands,"  flfcc. 

No  attempt  was  ever  made,  either  by  the  defender 
or  the  pursuer,  to  work  the  coal  in  the  lands,  or  any 
part  of  them.  Recently,  however,  the  defender  inti- 
mated that  he  held  himself  entitled  to  work  the  ooal, 
when  the  pursuer  presented  a  note  of  suspension  and 
interdict,  which  came  to  be  advised'  upon  answers,  and 
the  Lord  Ordinary  granted  the  interdict,  upon  the 
grounds  stated  in  the  following  interlocutor ; 

"  13/A  March  1839.-^The  Lord  Ordinary  having  considered 
this  note,  with  the  answers  and  titles  produced,  in  respect,  Imd, 
That  it  is  stated  and  admitted  that  the  coal  of  the  lands  men- 
tioned in  the  note  are  now  proposed  to  be  wrought  for  the  first 
time  by  the  noble  respondent ;  2do,  That  the  later  charters, 
oontaining  a  reservation  of  coal  from  1778  downwards,  appear 
to  be  directly  at  variance  with  the  older  titles,  which  vested 
the  complainer's  predecessors,  the  vassals,  with  the  coal,  while 
it  is  proved  by  the  deeds  produced,  that  the  charters  of  the 
same  subjects,  flowing  from  bis  Grace's  authors,  whom  be  re- 
presents, not  only  contained  no  reservation  of  any  minerals,  but 
confirmed  the  vassals'  rights  thereto )  3lio,  That  it  appears  rea- 
sonable, in  this  peculiar  state  of  the  titles,  that  the  complainer 
should  have  an  opportunity  of  trying  his  right  to  the  minerals, 
either  by  declarator  or  reduction,  as  he  may  be  advised,  before 
any  innovation  takes  place  in  the  possession }  passes  the  note, 
and  continues  the  interdict." 

An  action  of  declarator  was  thereafter  brought,  with 
which  the  suspension  and  interdict  was  conjoined,--- 
Goncluding, 

'*  tbit  the  pursuer,  and  bis  predeceston  and  aulhori,  bad  and 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


199 


hare  the  sole  right  and  property  of  the  lAid  lands  and  others, 
and  whole  parts  and  pertinents  thereof,  including  the  said  coal 
and  lifBestone  therein,  free  and  disencumbered  of  any  right  or 
reser?ation  in  favour  of  the  said  noble  defender  and  his  success 
sors,  superiors  thereof,  and  as  fully  and  freely  as  if  the  deeds 
herein  befons  referred  to  had  not  contained  any  such  reserva- 
tion ;"  and  "  that  the  said  noble  Duke  has  no  right  thereto,  and 
ought  to  be  interdicted  from  interfering  with  the  pursuer  in  his 
possession  and  enjoyment  of  the  same." 

A  summons  of  reduction  was  also  brought,  by  the 
conclusions  of»  which  the  clause  of  reservation  in  the 
precept  of  clare  1778,  and  its  repetition  in  the  subse- 
quent precept  in  1826,  as  also  in  the  charter  of  confir- 
mation in  the  pursuer's  favour,  is  sought  to  be  reduced 
and  set  aside. 

A  record  having  been  made  up,  the  Lord  Ordinary 
appointed  the  parties  to  prepare  and  lodge  revised 
cases. 

Pleaded  for  the  pursuer-— 
1.  An  unqoestionable  right  to  the  coal  and  limestone  of  the 
lands  in  question,  and  within  the  hounds  thereof,  was  vested  in 
the  proprietors  of  the  dominium  utile,  in  virtue  of  the  titles  re- 
ferred to  in  the  record,  long  anterior  to  the  charter  of  confirma- 
tion and  precept  of  e/are  1778;  and  at  the  date  of  that  deed  the 
superior  had  no  right  or  title  to  the  said  coal  and  limestone 
more  than  to  any  other  part  of  the  dominium  utile,  2.  Accord- 
ing to  the  sound  construction  of  the  clause  in  the  charter  and 
precept  1778,  founded  on  by  the  superior,  and  more  especially, 
and  inter  aUa,  having  regard  to  the  drcumstances  in  which  it 
was  introduced,  the  declared  purpose  for  which  the  deed  was 
granted,  the  existing  state  of  the  titles  at  its  date,  and  the  esta- 
blished rights  of  the  vassal,  the  reservation  therein  of  right  to 
(be  coal  and  limestone  cannot  be  held  to  import,  or  to  have  been 
intended  to  import,  more  than  that ;  whatever  right  was  at  the 
time  in  the  superior,  under  the  existing  investiture,  should  re- 
main unaffected  by  the  entry  of  the  heir,  and  be  as  entire  as  if 
a  renewal  of  the  investiture  had  not  been  granted,  and  the 
words  ought  to  be  viewed  as  of  no  greater  efficacy  than  the 
qualified  reservation  inserted  in  the  later  titles.  3.  The  reser- 
vation, if  intended  to  do  more  than  preserve  entire  whatever 
tights  were  at  the  time  in  the  superior,  was  wholly  inept  and 
void.  And  more  especially,  and  inter  alia,  was  it  so,  fir$t.  Be- 
cause of  the  want  of  power  on  the  part  of  his  Grace's  commis- 
sioners to  go  beyond  the  terms  of  the  old  infeftments  in  the  re- 
newal of  the  vassaFs  rights  in  the  person  of  bis  heir:  Second, 
Because,  although  the  precept  of  clare  bad  been  granted  by  the 
superior  himself,  a  reservation  therein  was  an  inbabile  and  inept 
mode  of  his  acquiring  any  part  of  the  dominium  utile,  and  the 
nature  and  extent  of  the  right  in  the  vassal  could  not  be  so  al- 
tered and  limited :  Third,  Because  the  right  to  the  coal  and 
limestone,  having  been  once  separated  from  the  superiority,  be- 
came liable  to  be  dealt  with  according  to  the  same  principles  in 
regard  to  its  re-acquisition  by  the  superior  vriih  the  dominium 
utile  itself,  as  an  Haum  quid,  or  any  part  or  portion  thereof: 
Fourth^  Because,  in  the  whole  circumstances,  it  is  evident  that 
such  an  extensive  meaning  as  is  now  attempted  to  be  fixed  on 
the  reservation,  could  not  have  been  contemplated  by  the  vassal, 
and  that  any  clause  having  that  effect  must  have  been  intro- 
duced wrongfully,  and  per  ambages,  and  is  consequently  not 
entitled  to  receive  effect.  4.  Supposing  it  to  be  held  that,  be- 
eaose  of  the  reservation,  no  feudal  right  passed  to  the  vassal  in 
the  coal  and  limestone  under  his  infeftraent  following  on  the 
deed  1778,  the  right  thereto,  although  personal,  must  neverthe- 
less be  held  to  be  exclusive  in  the  vassal,  and  to  belong  now  to 
thf!  pursuer,  under  the  successive  transferences  mentioned  in 
the  record.  6.  The  defender  having  confirmed  the  titles  by 
which  the  lands,  with  their  whole  pertinents,  were  conveyed  to 
the  pursuer,  subject  only  to  be  restricted  by  such  right  to  the 
coal  and  limestone,  qua  superior,  as  he  might  be  found  to  pos- 
sess,— let.  This  is  expressive  of  what  had  been  all  along  the 
understanding  of  parties  in  regard  to  their  respective  rights,  and  is 
conclusive  of  the  limited  and  qualified  construction  of  the  charter 
1778,  contended  for  by  the  pursuer:  2d,  and  separatim.  The 
defender  is  thereby  birred  fium  objecting  to  the  right  of  the 


pursuer  to  the  coal  and  limestone,  in  the  event  of  its  being  held 
that  the  defender  himself  has  no  right  thereto,  and  it  is,  more- 
over, jus  tertii  on  the  part  of  the  defender  to  object,  in  that 
event,  to  a  declarator  of  the  pursuer's  exclusive  right. 

Pleaded  by  the  defender — 
1.  It  is  not  competent,  on  the  grounds  libelled,  merely  to  declare 
that  the  noble  defender  has  no  right  or  title  to  the  coal  and 
limestone  in  the  lands  in  question,  and  that  the  pursuer  has  the 
sole  right  and  property  of  the  minerals,  as  well  as  of  the  lands 
themselves,  inasmuch  as  the  Court  could  not  decern  and  de- 
clare in  terms  of  the  conclusions  of  this  summons  to  that  effect, 
by  rirtually  reducing  and  setting  aside  an  important  quality  and 
condition  in  the  existing  investiture,  which  has  been  acknow- 
ledged and  acted  upon,  and  renewed  for  upwards  of  forty  years. 
And  this,  the  more  especially  as  the  pursuer  alleges  (Is^)  that 
the  writs  and  evidents  were  obtained  from,  or  granted  by,  com- 
missioners who  had  no  power  to  grant  them.  And  (2d,)  that 
the  reservation  was  inserted  wrongfully  and  per  ambages,  or  other- 
ways  contrary  to  the  laws  and  practice  of  Scotland.  2.  As  the 
pursuer  and  his  authors  have  possessed  the  lands  in  question, 
and  been  duly  infeft  therein  for  upwards  of  forty  years,  under 
titles  which  were  accepted  by  them  with,  and  which  contain  an 
express  quality  and  reservation  in  favour  of  the  superior  of  right 
to  the  whole  coal  and  limestone  in  the  said  lands,  the  pursuer  is 
now  personally  barred  from  asking,  and  is  not  now  entitled  to 
have  his  qualified  right  to  the  lands  declared  to  be  an  absolute 
and  unqualified  right,  or  to  have  it  declared  that  the  noble  de- 
fender has  no  right  to  the  coal  and  limestone,  and  that  he  ought 
to  he  interdicted  from  working  the  same.  3.  The  right  of  the 
superior  to  work  the  coal  and  limestone,  being  res  mare  facul" 
tatis,  is  neither  lost  nor  anyways  impaired  by  its  not  having 
been  exercised  for  forty  years,  the  more  especially  as  there  has 
been  no  exercise  of  any  adverse  right  of  working  coal  and  lime- 
stone, or  any  prescriptive  right  acquired  by  the  vassal  to  work 
them.  4.  It  was  competent,  and  perfectly  legal  for  the  supe- 
rior, in  renewing  tbe  investiture  to  the  heir  of  the  former  vas- 
sal, to  reserve  the  minerals  in  the  lands,  and  the  reservation  in 
the  progress  of  titles  in  question  is  not  inept  and  void :  Bell's 
Principles,  §  1821.  Magistrates  of  Edinburgh  v,  Straton,  27th 
June  1777 ;  Brown's  Supplement,  Vol.  V.  p.  612.  5.  As  the  pur* 
suer's  authors,  the  vassals  in  the  lands,  accepted  of  the  charters 
and  precept  under  an  express  quality  and  reservation,  upon  which 
they  have  acted  for  upwards  of  forty  years,  the  right  so  reserved 
by  tbe  superior  is  not  now  voidable,  and  cannot  competently  be 
declared  to  be  of  no  legal  effect  on  tbe  grounds  libelled,  or  any 
of  them.  6.  The  commissioners  of  Douglas  Duke  of  Hamilton 
had  full  power,  by  their  commission,  to  reserve  the  minerals  to 
his  Grace  and  his  successors.  7.  And  at  all  events,  having  ac- 
cepted of  the  charter  of  confirmation  and  precept  of  clare  constat, 
with  the  reservation,  and  having  like  ways  accepted  of  renew- 
als thereof,  the  pursuer  is  haired,  personali  exceptione,  from 
maintaining  that  the  insertion  of  the  reservation  was  ultra  fines 
mandati  of  tbe  commissioners  of  Douglas  Duke  of  Hamilton* 
8.  On  a  sound  construction  of  the  reservation  in  the  charter  and 
precept  in  1778,  and  in  the  subsequent  renewals  of  the  inves- 
titure of  the  coal  and  limestone  in  favour  of  the  superior,  the 
reservation  is  not  of  the  limited  or  qualified  nature  and  import 
contended  for  by  the  pursuer ;  on  the  contrary,  it  legally  and 
validly  reserves  right,  without  any  limitation  to  tbe  coal  and 
limestone.  9.  There  is  nothing  in  the  circumstances  of  the 
case  to  indicate  that  the  reservation  was  introduced  wrongfully 
and  per  ambages,  or  otherways,  than  by  a  paction  between  the 
superior  and  vassal,  and  consequently  the  right  to  validly  re- 
serve ought  to  receive  full  legal  eff*ect.  10.  There  is  no  ground 
in  fact  or  in  law  for  the  pursuer's  hypothetical  plea,  that  if  no 
feudal  right  passed  to  his  author  in  the  coal  and  limestone  by 
virtue  of  his  infeftment  following  upon  the  charter  of  confirma- 
tion and  precept  of  clare  constat  in  1778,  the  right  thereto,  al- 
though personal,  must  nevertheless  be  held  to  be  exclusively  in 
tbe  vassal,  and  now  to  belong  to  him  under  the  successive 
transferences  mentioned  in  the  record. 

The  Lord  Ordinary  made  avizandum  with  the  cause 
to  the  Lords  of  the  Second  Division,  and  accompanied 
his  interlocutor  with  the  following  note : 
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'*  This  case  is  entitled  to  the  deliberate  coniideration  of  the 
Court,  from  the  importance  of  the  quettion  raised  in  it  in  the 
law  of  title,  and  from  the  probable  value  of  the  minerals  in- 
volved in  the  issue. 

**  The  question  which  occurs  is.  Whether  the  superior  can 
found  on  certain  reservations  of  minerals,  inserted  in  his  own 
favour  in  the  later  charters  of  renewal  granted  to  the  vassals, 
in  order  to  support  a  complete  and  preferable  right  to  these 
pertinents  in  opposition  to  the  original  grants  by  his  ancestors, 
which  not  only  were  framed  without  any  reservation^  but  con- 
tained a  specification  of  coal  and  lime  as  included  in  the  perti- 
nents alienated  to  the  vassal  ?  The  Lord  Ordinary,  as  at  pre- 
sent advised,  considers  the  plea  of  the  vassal  to  rest  on  the  most 
solid  grounds,  and  he  will  explain,  as  briefly  as  the  nature  of  the 
case  admits  of,  the  grounds  on  which  he  has  come  to  this  con- 
clusion. 

**  I.  Upon  the  state  of  the  titles  detailed  in  the  record,  it 
seems  impossible  to  doubt  that  the  noble  superior's  predeces- 
sors alienated  these  lands  to  the  predecessor  of  the  pursuer, 
with  all  pertinents,  including  minerals.  Certain  criticisms  are 
made  on  these  titles  which  scarcely  deserve  any  remark ;  as, 
for  example,  that  the  specification  of  coal,  founded  on  by  the 
vassal  as  one  of  the  pertinents  enumerated,  occurs  not  in  the 
dispositive  clause  but  in  the  tenendas.  As  the  minerals  are 
included  in  the  property,  the  conveyance  of  the  one  does, 
both  in  ordinary  and  in  technical  language,  comprehend  the 
other. 

*'  In  like  manner  it  is  objected,  that  while  the  earlier  infeft^ 
mcnts  in  the  seventeenth  century  distinctly  specify  coal  as 
forming  part  of  the  pertinents  held  by  the  vassal,  the  precepts 
or  dispositions  on  which  these  sasines  proceed  are  not  pro- 
duced. That  objection  is  plainly  obviated  by  the  express 
terms  of  the  Act  1617,  which  provides,  that  '  where  there  is 
no  charter  extant,  they'  (parties  founding  on  a  prescriptive 
title)  *  show  and  produce  instruments  of  sasine,  one  or  more, 
confirmed  and  standing  together  for  the  said  spaee  of  forty 
years,  either  proceeding  upon  retours  or  precepts  of  clare  con* 
Stat.' 

**  The  present  case,  however,  does  not  rest  on  these  regis- 
tered infeftments  alone,  though  these  are  still  unchallenged. 
The  charter  of  confirmation  and  precept  of  clare  constat,  granted 
by  Duchess  Ann  of  Hamilton  in  1701,  is  produced,  and  that  of 
Itself  is  conclusive — more  especially  following  and  confirming 
the  prior  infeftments.  Among  the  subjects  stated  in  that  deed 
to  be  comprehended  in  the  charter  of  novodamus  which  she 
granted  in  reference  to  Gilbertfield  and  Overton,  there  is  a 
distinct  and  specific  mention  of  '  coal  and  coal-heughs.'  More- 
over, in  the  prior  part  of  that  charter,  her  Grace  confirmed  the 
disposition  granted  by  Robert  Cuninghame  (the  first)  to  his 
son  on  15th  September  1677,  and  the  instrument  of  sasine 
taken  thereon  *  in  the  hail  heads,  articles  and  clauses  thereof, 
tji  all,  and  by  all  things,  as  is  therein  expressed.*  The  sasine 
thus  confirmed  applied  to  the  whole  lands  of  Gilbertfield,  Over- 
ton and  Bellhouseside,  and  it  specially  set  forth  infeftment  as 
having  been  given  (see  condescendence,  article  VI.)  '  cum  car^ 
bonibus,  carhonariis,  calce,*  &c.  &c.  These  titles  (on  which 
alone  the  vassals  held  poMession  for  more  than  a  century) 
established  irrefragably  that  the  coal  of  the  whole  lands  now 
libelled  on  was  vested  ab  antiquo  in  the  predecessors  of  the  pur- 
suer. 

''II.  The  next  inquiry  is,  If  the  vassal  at  any  subsequent 
period  renounced  or  reconveyed  to  the  superior  the  minerals  thus 
alienated  by  his  predecessors? 

*'  The  noble  superior  hat'dly  alleges  this  distinctly  in  point 
of  fact,  but  his  Grace's  plea  is  founded  on  a  certain  reservation 
of  the  coa/nnd  lime  inserted  for  ihe  first  time  in  a  charter  and 
precept  of  clare  constat,  granted  by  the  commissioners  of  Douglas 
Duke  of  Hamilton  to  John  Hamilton  of  Westburn  in  1778 
(first  incorrectly  expede  in  1773),  on  which  infeftment  followed 
in  the  same  year.  But  the  Lord  Ordinary  entertains  great 
doubt  if  that  reservation  can  be  construed  as  conferring  any 
greater  right  on  the  superior,  than  a  saving  or  reservation  of  such 
right  as  the  superior  could  afterwards  instruct  to  be  competent 
to  him  over  the  said  minerals  anterior  to  the  date  of  the  charter. 
This  inference  Seems  to  be  justly  deducible  on  the  following 
grounds: — 
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"  Isf,  Assuming  that  the  earlier  titles  produced,  and  the  in- 
feftments confirmed  by  the  superior,  vested  a  right  to  the 
whole  properties  feued  a  eetlo  ad  centrum  in  the  vassal,  the 
charter  of  1778  professed  to  be,  and  was,  both  in  form  and  sub- 
stance, an  entire  confirmation  of  these  rights.  There  was  not 
only  no  recital  that  there  had  been  any  new  transaction  be- 
tween superior  and  vassal,  but  the  contrary  is  manifest  on  the 
face  of  the  right  itself.  The  ancient  rights  and  holding  of  the 
said  lands  were  ratified — it  being  specially  set  forth  that  the 
said  lands,  with  the  pertinents,  were  holden  of  Douglas  Duke 
of  Hamilton  in  feu-farm  and  heritage,  for  ever.  They  were 
held  in  feu,  however,  only  by  the  deeds  before  tedted, — the  last 
of  which,  flowing  from  Duchess  Ann,  contained  a  grant  of 
coals  and  coal-heughs  among  the  pertinents  held  by  the  vassal. 

**  2d,  Tbe  charter  and  precept  of  1778  contained  a  specifica- 
tion of  th^  feu'duties  payable  by  tbe  vassals,  which  on  compari- 
son will  be  found  to  correspond  precisely  with  the  duties  and 
casualties  set  forth  in  the  previous  charter  granted  by  Duchess 
Ann  of  Hamilton  in  1701.  As  that  charter  shows  that  these 
payments  were  exigible  in  part  for  the  minerals  as  well  as  sur- 
face, the  same  right,  if  ever  valid,  must  be  continued  to  the  vas- 
sal under  the  charter  and  precept  of  1778. 

**  3</,  The  form  and  clauses  of  the  charter  and  precept  of 
1778  not  only  ezdude  the  idea  that  there  was  any  renuneiation 
or  conveyance  by  the  vassal  of  any  right  previously  vested  in  him 
or  his  predecessors ;  but  if  any  such  inference  were  deducible 
in  law  from  the  clause  of  reservation  founded  on  by  the  supe- 
rior, the  right  so  claimed  by  the  superior  would  be  a  right  tine 
causa.  The  charter  itself  oontains  evidence  that  no  new  frmis- 
action  took  place,  and  no  consideration  was  given  by  the  su- 
perior to  the  vassal  for  the  renundation  of  any  right  vested  in 
the  latter ;  and  it  is  proved  by  a  marking  on  the  face  of  the 
charter,  and  by  other  written  evidence,  that  the  vassal  in  1778 
paid  £105.  5.  9.,  being  the  ordinary  casualty  exigible  from  sin- 
gular successors  in  these  feus  for  the  charter  then  granted  to 
him  as  an  ordinary  renewal  of  the  investiture. 

*'  4th,  In  so  &r  as  any  difficulty  now  occurs  from  the  in- 
sertion of  the  dause  of  reservation  in  the  charter  and  precept 
of  1778,  it  seems  in  part  to  be  explained  by  the  fact  established 
by  the  titles  themselves,  that  the  same  country  agent  (John 
Boyes)  then  acted  both  for  superior  and  vassal,  and  he  seeoss 
thus  to  have  been  led  to  overlook,  or  negligently  omitted  to 
check  a  claim  or  pretension  on  the  part  of  the  noble  superior, 
which,  possibly,  a  more  impartial  and  better  qualified  adviser, 
acting  for  the  vassal,  would  have  at  onoe  rejected.  Mr  David- 
son's letter  in  1778  produced  (see  statement  IV.),  shows  that 
Boyes  had  some  charge  or  other  for  the  Duke  of  Hamilton's 
commissioners  at  that  period ;  while  the  infeftment  produced, 
taken  by  Mr  Boyes  for  Mr  Hamilton  of  Westburn  in  1778 
proves  that  he  also  acted  for  the  vassal.  It  may  be  doubted  if 
a  country  writer  at  that  period  ought  to  be  held  as  in  any  sense 
to  be  peritus  juris,  even  if  he  had  acted  for  Westburn  alone ; 
but  when  he  was  employed  for  both  superior  and  vassal,  it 
ought  more  particularly  to  bar  the  presumption,  that  any  un- 
usual clause,  inserted  in  a  deed  to  which  it  was  not  appro- 
priate, was  meant  or  understood  to  affect  the  rights  of  parties 
as  constituted  by  the  previous  titles  in  the  investiture  then 
confirmed.  The  circumstance  also  mentioned  by  the  pursuer, 
that  the  vassal,  Mr  Hamilton  of  Westburn,  had  occasion,  when 
the  charter  under  consideration  was  first  drawn,  to  take  out 
two  other  charters  of  lands  from  the  same  superior  in  which  a 
similar  reservation  was  properly  and  correctly  inserted,  goes 
far  to  explain  the  origin  of  the  inapplicable  and  ineffectual  re- 
servation in  the  charter  of  the  lands  now  in  question. 

«*  6th,  Although  Mr  Hamilton  of  Westburn's  son,  Mr 
Gabriel  Hamilton  Dundas,  took  a  precept  of  clare  constat  from 
tbe  noble  defender,  with  a  similar  reservation  in  1826,  and 
though  the  pursuer,  Mr  Graham,  also  took  a  charter  in  1828, 
with  a  reservation  of  the  coal  and  lime,  but  containing  this  im- 
portant qualification,  *  in  so  far  as  he*  (the  superior)  *  may 
have  right  thereto,'  it  seems  to  be  undisputed  that  no  postcM' 
sion  has  followed,  from  1778  to  the  present  time,  on  the  reser- 
vation inserted  by  tbe  noble  superiors  in  these  chartera.  In 
fact,  neither  party  has  yet  wrought  any  coal  or  lime  within  these 
lands. 
**  III.  Thus  standing  th^  facts;  the  question  which  arises  in 
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point  of  law  here  is.  Whether  the  minerals  within  the  lands  li« 
belled  on  belong  to  the  superior,  in  virtue  of  the  later  reser* 
Tations,  or  to  the  vassal  under  the  original  titles  before  detailed  ? 
The  tford  Ordinary  humbly  conceives  the  plea  of  the  vassal  to 
be  insuperable  in  tYsry  point  ot  view  in  which  the  case  can  be 
considered. 

**  In  tht  first  place,  it  seems  to  be  a  point  quite  settled  in  the 
law  of  Scotland,  that  a  charter  by  a  superior  confirming  a 
vassal's  investiture,  and  a  precept  of  clare  con»tat,  must  in  ge- 
neral be  held  to  comprehend  every  thing  included  in  the  ori^ 
^inal  grant.  A  distinction  is  drawn  between  a  charter  of  resig- 
nation and  one  of  confirmation,  which  is  immaterial  in  the  pre- 
sent case,  as  the  charter  of  1778,  in  which  the  reservation  now 
founded  on  was  first  inserted,  was,  in  point  of  fact,  a  charter 
of  confirmation  and  precept  of  clare  constat  combined.  But, 
even  if  it  bad  been  a  charter  of  resignation  only,  it  is  appre- 
hended that  the  superior  could  not  validly  retain  or  re-arquire 
any  right  by  mere  reservation,  inconsistent  with  his  predeces- 
aor'a  original  grant.  Cases  may  indeed  be  figured  of  new  trans- 
actions between  superiors  and  vassals,  when  investitures  come 
to  be  renewed,  just  as  well  as  at  other  periods ;  but  when  these 
very  rare  cases  occur,  the  charter  must  contain  some  evidence 
that  a  change  of  the  title,  and  a  retention  of  part  of  the  subject, 
was  mutually  intended  and  transacted  between  the  parlies.  No 
such  case  is  raised  either  upon  the  title  or  record  in  the  present 
instance. 

**  The  distinction  between  reservations  in  an  original  charter 
and  those  inserted  in  a  charter  of  renewal^  is  too  obvious  and 
important  to  require  illustration.  In  the  former,  the  reserva- 
tion is  truly  a  restriction  of,  and  exception  from,  the  grant ;  in 
the  latter  it  resolves,  as  the  words  in  the  strict  sense  import, 
into  a  protest  and  claim,  vaUat  qttantum,  by  the  superior  of  his 
own  preference  for  such  right  as  he  may  be  able  to  instruct  to 
the  subjects  reserved.  Accordingly,  on  this  ground,  a  superior 
b  entitled  by  Uw  to  reserve  what  be  chooses  in  a  charter  of  re- 
newaL  He  cannot  delay  giving  a  charter  to  a  vassal,  so  as  to 
complete  his  title  in  respect  of  doubts  or  claims  upon  the  vassal- 
age,  or  any  of  its  pertinents;  but  he  may  reserve  what  he 
pleases ;  and  there  is  a  whole  chapter  in  the  Dictionary,  under 
the  tide  of  *  Superior  and  Vassal,'  as  to  the  *  obligation  of  su- 
periors to  enter  vassals,  reserving  their  oum  right.*  (See  Dic- 
tionary, p.  15,064.)  Of  course  if  it  be  found,  on  due  discus- 
sion of  the  superior's  claim,  when  he  comes  to  act  on  it,  that  it 
was  altogether  groundless,  and  founded  on  error  and  delusion 
at  the  time  it  was  reserved,  it  falls  to  the  ground  Mtiprotestatio 
contra  juSf  which  cannot  be  available  to  any  effect. 

**  In  the  next  place,  assuming  that  this  is  the  general  effect 
of  reservations  in  charters  of  renewal,  the  Lord  Ordinary  does 
not  conceive  that  there  is  any  ground  on  which  the  vassal  is 
precluded  in  the  present  instance  from  contesting  the  effect  and 
extent  of  the  reservation  founded  on  by  the  noble  defender. 
It  is  true  that  the  reservation  now  under  consideration  has  been 
inserted  in  successive  charters,  taken  by  the  vassals  for  a  period 
now  extending  back  for  sixty  years ;  and  if  these  reservations 
bad  been  acted  on  by  the  superiors  raising  coal  for  the  years  of 
preset  iption,  an  unchallengeable  servitude  would  probably  have 
been  created.  But  when  no  coal  has  been  wrought,  the  Lord 
Ordinary  doubts  if  there  be  any  room  for  prescription  in  iavour 
of  the  superior  adverse  to  the  ancient  title  of  the  vassal.  For 
if  the  parties  found  solely  on  the  title-deeds,  without  any  overt 
net  of  possession  therein,  then  the  vassal  is  entitled  to  meet  the 
reservation  founded  on  by  the  noble  defender,  by  the  prior 
grants  io  his  (the  vassal's)  favour,  confirmed  or  homologated 
by  the  same  cWters  in  which  the  reservations  are  inserted. 
These  not  only  confirm  the  original  grants,  but  stipulate  for 
the  same  feu-duties  agreed  to  be  given  for  the  lands,  including 
the  minerals  and  other  pertinents  attached  to  the  lands  feued. 

"  In  that  view,  if  the  later  charters  of  renewal  are  strictly 
analysed,  they  would  be  found  to  be  inconsistent  and  contradic' 
torg  in  their  clauses ;  at  least  if  the  reservation  of  the  minerals 
were  taken  as  importing  more  than  a  saving  prorision  of  such 
a  claim,  if  any,  as  the  superior  could  afterwards,  on  due  inves- 
tigation, inttnict.  By  one  clause,  the  noble  superior  was  made 
to  confirm  the  whole  of  the  ancient  grants  of  his  predecessors, 
which  expressly  included  coal  and  lime  as  enumerated  perti- 
nents; od  by  another  clause  in  the  same  deed,  it  it  alleged 


that  he  reserved  and  excepted  coaX,  A  charter  with  such  clauies 
could  only  have  been  so  framed  by  fraud,  or  from  ignorance, 
error,  and  inadvertency.  As  fraud  is  out  of  the  question,  it 
follows  that  the  reservation  was  inserted  by  mistake,  or  possibly 
from  superfluous  and  ilUdirected  precaution ;  but  on  either  sup- 
position, the  claim  of  the  superior  under  such  a  clause,  now 
that  it  has  been  investigated  and  discussed,  cannot  be  sustained. 

**  When  the  error  or  inefficacy  of  any  clause  in  a  charter  of 
renewal  is  manifest  on  the  face  of  the  title,  it  is  apprehended 
that  it  is  never  too  late  for  a  party  interested  to  object  to  it  so 
long  as  matters  are  entire  ;  and  so  long  as  the  parties  have  not, 
by  some  visible  act  and  deed,  admitted  possession  under  the 
claim  for  the  years  of  prescription.  In  all  questions  as  to  the 
rights  of  parties,  the  original  grant  must  be  the  regulating  title. 
Accordingly,  this  doctrine  seems  to  have  received  effect  in  the 
late  case  of  the  Duke  of  Montrose  and  Bon  tine,  where  a  feu- 
duty  stipulated  in  an  original  feu-charter,  but  omitted  in  the 
later  charters  of  renewal  for  a  period  exceeding  the  years  of 
prescription,  was  nevertheless  found  due,  because  the  vassal 
had  in  fact  possessed  no  exemption,  but  had  paid  or  accounted 
for  the  feu-duties  to  a  comparatively  recent  period  to  the  Duke 
of  Montrose,  as  assignee  of  the  Crown.  On  the  same  principle, 
as  the  noble  superior  here  has  had  no  possession  adverse  to  the 
original  grants  in  favour  of  the  vassal's  predecessors,  it  is  ap- 
prehended that  the  right  of  the  latter  to  the  minerals,  and  all 
others  pertinents  included  in  their  ancient  feus,  is  still  entire. 

'*  Upon  these  views,  the  case  in  all  its  bearings  is  now  sub- 
mitted to  the  consideration  of  the  Court.** 

At  advising, 

Lord  Medwyn This  is  a  charter  by  progress ;  and  Craig  and 

Erskine  agree  that  such  charters  are,  in  dubious  clauses,  to  be 
interpreted  agreeably  to  the  original  one.  The  regular  mode 
of  making  any  change  in  the  investiture  is  by  resignation,  when 
the  superior  is  reinvested  in  the  lands.  There  is  here  no  change 
of  the  feu-duty  in  consequence  of  the  reservation  of  the  coal, 
and  no  indication  of  any  intention  in  the  parties  to  alter  the  in- 
vestiture. I  am  therefore  of  opinion,  that  the  reservation  can 
have  no  effect. 

Lord  Murray I  agree  entirely  with  Lord  Medwyn.     The 

renewal  of  the  investiture  by  precept  of  clare  does  not  make 
any  change  in  the  titles,  and  the  presumption  is  against  any 
change  unless  the  contrary  appears.  I  don't  go  so  far  as  the 
pursuer,  and  say  that  a  change  could  not  competently  be  made 
in  a  precept  of  clare,  if  an  alteration  was  intended.  That,  how- 
ever, is  not  the  case  here. 

Lord  Justice- Clerk. — I  entirely  concur;  if  there  had  been 
apparent  from  the  charter  an  intention  to  make  a  new  trans- 
action, the  case  would  have  been  very  different ;  but  there  is 
no  evidence  of  this  on  the  face  of  the  deed,  and  there  is  no 
acknowledgment  of  it  on  the  part  of  the  vassal.  I  am  there- 
fore of  opinion,  that  we  must  hold  that  the  reservation  was  in- 
serted without  warrant. 

Lord  Meadowbank  and^  Lord  3lbacre(/f  absent  from  Indisposi- 
tion. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that  the  pursuer  and  his  predecessors  and  authors  had 
and  have  the  sole  right  to  the  dominium  utile  or  property  of  the 
five-merk  land  of  Gilbertfield,  forty-shilling  land  of  the  lands  of 
Overtown  or  Little  Cnmbuslang,  and  half-merk  land  of  Bell- 
houseside,  as  described  in  the  summons  at  the  pursuer's  instance, 
and  whole  parts  and  pertinents  thereof,  including  the  coal  and 
limestone  therein,  in  terms  of  the  original  rights  and  infeft- 
ments  in  the  same,  free  and  disencumbered  of  any  right  or  re- 
servation in  favour  of  the  defender  and  his  successors,  superiors 
thereof,  and  that  the  defender  has  no  right  or  title  to  the  ifo- 
fRtaiam  utile  or  property  of  the  said  coal  and  limestone  within 
the  bounds  of  the  said  lands ;  and  find,  declare,  and  reduce,  in 
terms  of  the  conclusions  of  the  pursuer's  summons  of  declarator 
and  reduction,  and  decern  ;  suspend  the  proceedings  complained 
of,  and  declare  the  interdict  perpetual  and  decern :  Find  no  ex- 
penses due." 

Pursuer's  Authorities. —Ersk.  II.  6,  1.  Craig,  L.  2,  D.  12, 
§8,9,10.  Ersk.  II.  3,  20.  Hope  v.  Speares,  11th  July  1837. 
Duke  of  Montrose  v,  Bootine,  20th  Jane  1840.    Kerr  v»  Dick- 
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son,  20rh  November  1840.  Forbes  o.  Livin^ton,  29th  No- 
vember 1827 ;  6  S.  and  D.  167.  Sandford  on  Her.  Succession, 
Vol.  II.  p.  4.  Findlay,  20th  July  1770;  D.  14,480.  Landals, 
12ih  June  1752;  D.  14,465. 

Defender's  Authorities Act  1617.  Ersk.  III.  7, 10.  Lindsay 

Crawford  v,  Bethnne,  10th  July  1821.  Lindsay  Crawford  v, 
Durham,  2d  June  1826.  Er^k.  III.  7,  4 ;  III.  8.  71 ;  II.  5. 
1.     Stair,  n.  11,  7.     More's  Notes,  p.  264.     Ersk.  II.  3,  21. 

Lord  Ordinary,  Cuninghame. — Act.  Dean  of  Faculty  (Wood), 
Cowan  ;  Graham  and  Anderson,  W.S.,  Ayents, — Alt.  Solicitor- 
General  (M'Neill),  Wbigham;  Ro.  Rutherford,  W.S.,  Agent. 
—F.  C/erA— fJ-W.] 


27/A  January  1842. 

Second  Division (J.  W.) 

No.  99- — Malcolm  Inglis  (Robertson's  Trustee), 
Pursuer^  v.  The  Port-Eqlinton  Company,  De- 
Jenders, 

Bankrupt — Sale — Rejection  on  Insolvency — A  party,  consider' 
ing  kimulf  vuolvent,  refused  to  receive  a  quantity  of  goods, 
and  sent  them  back  to  the  carrier  s  quarters.  Tliereafter  he 
directed  them  to  be  taken  to  C  and  D,  to  he  kept  by  them  for 
behoof  of  the  vendors  ;  but  on  the  ground  that  some  of  his  ere* 
ditors  were  complaining  that  he  had  refused  to  receive  the 
goods,  he  ordered  C  and  D  to  send  them  to  his  premises,  from 
whence  they  were  taken  by  the  vendors — Held,  in  the  circum- 
stances,  that  this  rejection  was  final,  and  could  not  be  re- 
called. 

This  was  an  action  at  the  instance  of  the  trustee  on 
a  sequestrated  estate  for  the  value  of  certain  goods 
taken  from  the  wareroom  of  the  bankrupt  by  the  sel- 
lers. The  parties  agreed  to  submit  the  cause  to  Wil- 
liam Clerk,  Elsq.,  for  the  purpose  of  taking  the  evi- 
dence, and  making  up  from  thence  and  the  admissions 
a  special  case  or  verdict  for  the  judgment  pf  the  Court. 
The  following  was  accordingly  submitted : 

"  On  the  8rh  of  May  1839,  John  Robertson,  manufacturer  at 
Stirling,  since  bankrupt,  ordered  woollen  yarns,  as  per  invoice, 
to  the  value  of  £170.  16s.,  from  the  Port-Eglinton  Company, 
carrying  on  business  at  Glasgow. 

"  The  said  goods  were  dispatched  from  Glasgow  in  four  bales 
on  the  13th  of  May  1839,  by  William  Wordie,  carrier,  to  be 
delivered  to  Robertson  at  Stirling.  The  said  yarns  were  brought 
to  Robertson's  premises  there,  by  Wordie,  on  the  forenoon  of 
the  14th  of  May.  Robertson,  considering  himself  then  insol- 
vent, refused  to  receive  the  goods,  which  were  laid  down  at  his 
door.  After  remaining  there  a  short  time,  they  were,  by  his 
orders,  and  on  the  same  day,  sent  back  to  the  carrier  Wor  die's 
quarters. 

*'  On  Friday  the  17th  of  May,  the  aforesaid  goods  were,  by 
Robertson's  direction,  carried  to  Campbell  and  Donaldson's  at 
Cambusbarron,  to  be  kept  by  them  for  the  behoof  of  the  Port- 
Kglintou  Company,  —  Alexander  Donaldson,  the  partner  of 
Campbell  and  Donaldson,  being  th«  brother  of  Charles  Donald- 
son, one  of  the  partners  of  the  Port-Eglinton  Company. 

'*  No  notice  was  ever  sent  to  the  Port-Eglinton  Company, 
either  of  Robertson's  refusal  to  receive  the  goods,  or  of  their 
having  been  returned  to  the  carrier,  or  of  their  having  been  sent 
to  Campbell  and  Donaldson. 

"  On  Saturday  the  18th  of  May,  two  bales  and  part  of  a 
third  bale  were  sent  to  Robertson's  premises,  and  on  Tuesday 
the  21st,  the  remainder  of  the  goods,  with  the  exception  of  four 
hundred  pounds  weight,  were  sent  to  Robertson  by  Mr  Camp- 
bell of  Campbell  and  Donalilson,  who  were  creditors  of  Robert* 
son.  Tbis  was  done  at  Robertson's  request,  becsuse,  as  he 
stated  to  Campbell,  some  of  the  creditors  were  complaining  that 
be  had  refused  to  receive  the  goods. 

"  The  aforesaid  four  hundred  pounds  of  the  said  goods,  valued 
at  £46.  13.  4.,  remained  in  the  possession  of  Campbell  and 
Donaldson. 

**  A  bill  due  by  Robertson  to  Charles  Inglis  for  X248.  Ids. 


Ud.  fell  due,  and  was  dishonoured  by  Robertson  on  the  16t1i 
of  May.  On  the  21st  May,  Robertson  issued  circulars  calling 
a  meeting  of  his  creditors,  which  meeting  was  held  at  Stir* 
ling  on  the  27th  May.  One  of  the  circulars,  addressed  to  the 
Port-EglintoD  Company,  was  put  into  the  Post-office  at  Stir- 
ling. 

'*  The  state  of  affairs,  debts  and  goods,  Nos.  22,  23  and  24 
of  process,  prepared  by  Robertson,  were  then  laid  before  the 
meeting. 

'*  On  the  4th  of  June,  Charles  Donaldson,  of  the  Port-Eglin- 
ton Company,  went  to  Robertson's,  and  demanded  the  three 
bales  of  goods  then  in  his  premises,  which  were  delivered  to 
him  by  Robertson's  wife,  under  the  belief  that  they  were  re- 
ceived by  htm  for  behoof  of  the  creditors,  though  there  is  no 
evidence  that  he  then  represented  himself  to  her  as  acting  for 
them.  The  said  three  bales  of  goods  were  accordingly  taken 
away  by  Charles  Donaldson,  and  claimed  for  the  Port-Eglinton 
Company.     The  value  of  the  three  bales  is  £123.  16.  8. 

'*  Robertson  was  made  notour  bankrupt  on  the  6th  of  June, 
and  his  estate  sequestrated  on  the  22d  June." 

At  advising, 

Lord  Justice-  Clerk. — The  question  in  this  case  is,  whether 
the  goods  were  rejected  by  Robertson  on  the  14ih,  and  if  so, 
was  the  rejection  final  ?  The  facts,  in  my  view,  make  oat  the 
case.  Now,  it  is  said  that  Robertson,  considering  himself  then 
insolvent,  refused  to  receive  the  goods.  No  words  can  be 
stronger  or  more  explicit.  Then,  after  remaining  for  a  short 
time  at  his  door,  the  goods  were,  by  his  orders,  sent  back  to 
the  carrier's  quarters.  This  also  is  sufficient  to  constitute  re- 
jection, and  is  the  strongest  point  in  the  case.  It  is  the  legal 
duty  of  a  carrier  to  bring  back  goods  which  are  refused ;  and  if 
he  does  not  do  so  in  time,  he  is  liable  in  damages  to  the  ven- 
dor. If  they  arc  taken  off  his  hands,  he  has  no  more  to  do 
with  them ;  but  if  refused,  his  duty,  like  the  post-man,  is  to 
bring  them  back.  On  the  17th,  goods  were,  by  Robertson's 
direction,  sent  to  Campbell  and  Donaldson's — Donaldson  being 
the  brother  of  one  of  the  partners  of  the  Port-Eglinton  Com- 
pany. The  case  implies  that  Robertson  was  doing  the  best  he 
could  for  the  company ;  and,  under  the  circumttances,  it  was 
not  only  his  right,  but  his  duty  to  reject  the  goods.  I  do  not 
attach  much  importance  to  what  followed — the  rejection  being 
complete.  Campbell  and  Donaldson  could  not  destroy  the 
right  of  the  company.  They  received  the  goods  as  special  de- 
positaries for  the  company,  after  rejection  on  the  ground  of  in- 
solvency. It  is  a&ked,  by  what  authority  they  held  the  goods? 
By  the  authority  of  Robertson,  the  person  who  was  entitled  to 
demand  delivery,  and  who,  being  master  of  the  goods,  depo- 
sited them  in  Ctimpbell  and  Donaldson's  hands  for  behoof  of 
the  company.  After  the  goods  were  offered,  the  right  of  stop- 
page in  transitu  terminated,  and  Robertson  was  the  only  person 
who  could  give  authority  to  Campbell  and  Donaldson  to  hold 
them  for  the  company.  Campbell  and  Donaldson  are  creditors 
of  Robertson,  and  pursuers  in  this  action.  Now,  having  re- 
ceived the  goods  refused  on  the  ground  of  insolvency,  and 
aware  of  it,  were  they  entitled  to  undo  what  Robertson  himself 
had  done  ?  I  do  not  impute  to  them  any  dishonest  purpose ; 
but  they  had  an  interest  to  return  the  goods.  No  notice  was 
sent  to  the  company ;  and  at  Robertson's  request,  because,  as 
he  stated  to  Campbell,  some  of  the  creditors  were  complaining 
that  he  had  not  received  the  goods,  they  were  restored  on  the 
18th  and  21st.  Now,  if  a  bankrupt,  in  the  knoivledge  of  in- 
solvency, rejects  goods,  his  creditors  cannot  undo  what  he  has 
done.  Whether  the  company  ought  not  to  have  applied  to  the 
Sheriff  for  a  warrant  to  take  back  the  goods,  is  not  the  true 
question  at  issue.  This  might  have  been  more  regular ;  but 
the  true  point  is,  whether  the  rejection  by  Robertson  was  final? 
In  my  opinion,  judgment  should  be  for  the  deft'nders. 

Lord  Medwyn I  do  not  differ  from  the  conclusion  arrired 

at  by  your  Lordship,  although  I  doubt  whether,  under  other 
circumstances,  the  rejection  of  the  g^ods  would  have  been  con- 
sidered final,  or  whether  Campbell  and  Donaldson,  having  re- 
ceived the  goods  by  the  order  of  Robertson,  would  not  have 
been  bound  to  obey  his  order  to  return  them.  I  think  a  party 
is  not  only  morally,  but  legally  bound  to  reject  goods  in  the 
knowledge  of  his  circumstances  being  insolvent «  and  he  can 


1842.] 


IN  THE  COURT  OF  SESSION,  &e. 


203 


recsl  that  rejection  only  on  «ome  miftake  at  to  bii  iniolrency. 
But  the  reason  here  Btated  for  taking  back  the  goods  is  fatal  to 
the  case.  It  is  not  said  that  be  was  mistaken  as  to  bis  circum* 
stances,  but  merely  that  the  creditors  were  complaining.  Al- 
though, in  other  circumstances,  such  a  rejection  might  be  re- 
tracted, on  the  whole,  I  concur  in  thinking  it  cannot  be  so 
here. 

Lord  Mtaray, — I  agree,  altboogh  I  had  tome  difficulty  at 
first  aa  to  what  was  the  real  point  put.  Now,  however,  I  am 
satisfied  it  relates  to  the  conclusiveness  of  the  rejection  of  the 
goods  by  the  bankrupt.  I  do  not  say  it  would  be  binding  in  all 
circu instances ;  but  the  fact  that  the  creditors  were  complain- 
ing was  no  ground  for  recalling  what  had  been  done  properly 
before. 

Lord  Meadowbank  and  Lord  Jlbiieret/f  absent  from  indispoti* 
tion. 

The  Court  sustained  the  defences,  and  assoilzied, 
with  expenses. 

Pursuer's  Authority BelKs  Com.  I.  pp.  226,  233. 

Defenders*  Authorities. — Carnegie,  Hume's  Rep.  p.  704. 
Blown,  lb,  709. 

Aci.  Rutherfurd,  Robertson;  John  Callen,  W.S.,  Agent,^^ 
Alt  Solicitor-General  (M'Neill),  G.  G.  Bell ;  Adam  Paterson, 
W.a,,  -4^<a/.— [J.W.] 


broath  on  the  one  hand,  and  the  proprietor  of  the  estate 
of  Tarrie  on  the  other,  whereby  the  privilege  of  taking 
stones  from  the  Seaton  quarries  was  given  to  the  town- 
council  for  certain  specified  purposes.  The  agreement 
is  contained  in  a  minute  of  the  town-council,  dated  the 
27th  June  1726,  and  bears  to  be  as  follows: 


28M  January  1842. 
Second  Divisioir (J.  W.) 

No.    100.  —  Mrs  Hahriet  Renny  Strachan  and 
Others  (Renny  Strachan*s  Trustees),  Pursuers^  v. 
The  Magistrates  and  Harbour   Trustees  of 
Arbroath,  Defenders^ — Et  ^  contra. 

Obligation  —  Delectus  Persons  _  Burgh  _  Prifilege — At  the 
re<gue»t  of  the  magistrates  and  town-council  of  a  royal  bvrgh, 
a  neighbouring  proprietor  granted  to  them  the  liberty  of  certain 
guarries,  not  only  for  winning  of  stones  to  build  a  new  pier, 
imi  also  in  all  time  coming  for  winning  of  stones  to  all  the 
public  works  belonging  tQ  the  said  burgh.  In  consideration 
whereof  the  magistrates  and  town^couneil  granted  to  him,  his 
heirs  and  assignees,  the  liberty  of  exporting  the  victual  of  the 
growth  of  all  his  lands  free  from  the  payment  of  shore-dues 
imposed,  or  to  be  imposed  at  the  harbour.  THe  magistrates 
and  town^eouncil  having  sold  the  harbour  and  its  dues  to  par* 
liamentary  trustees,  for  the  purpose  of  being  greatly  enlarged 
and  improved — Held  that  the  privilege  of  quarrying  stones  was 
personal  to  the  town-couneil^  and  did  not  admit  of  being  con- 
veyed by  them  to  others ;  that  the  harbour  trustees  could  not 
claim  the  benefit  of  the  privilege;  and  that  the  magistrates 
themselves,  having  ceased  to  have  any  patrimonial  interest  in 
ike  harbour  and  its  dues,  could  not  exercise  the  privilege  in 
regard  to  it. 

The  trustees  of  the  late  Mr  Renny  Strachan  are 
infefl  in  the  estate  of  Tarrie,  containing  the  quarries 
of  Easter  and  Wester  Seatons,  which  form  the  subject 
of  the  present  actions.  The  point  raised  is,  whether 
the  Magistrates  of  Arbroath  and  the  trustees  of  the 
harbour  have  a  right  to  quarry  stones  from  these  quar- 
ries for  the  purpose  of  making  the  new  harbour  at 
Arbroath ;  and  the  question  arises  in  the  form  of  mu- 
tual actions  of  declarator. 

The  harbour  of  Arbroath,  with  the  piers,  port,  and 
pertinents  thereof,  were,  by  royal  charter,  vested  ex- 
clusively in  the  Magistrates  and  Town -council  of 
Arbroath ;  and  the  harbour  dues,  tolls,  and  rates  levied 
therefrom,  formed  part  of  the  general  revenues  of  the 
burgh,  and  were  applied,  along  with  the  other  portions 
of  the  common  good,  for  the  use  of  the  burgh. 

Id  the  summons  raised  by  the  Harbour  Trustees  it  is 
stated,  that  about  the  year  1726  an  arrangement  was 
entered  into  between  the  Provost  and  Council  of  Ar- 
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That  forasmuch  ai  Alexander  Strachan  of  Tarrie  hath,  at  the 
earnest  request  of  the  Magistrates  and  Town-coon cill  of  Aber- 
brothwick,  granted  the  liberty  of  both  his  ston  quarries  of 
Easter  and  Wester  Seatouns,  not  only  for  winning  of  stons  to 
build  the  new  pier  of  the  harbour  of  the  said  burgh  of  Aber- 
brothwick,  but  has  also  gran  ted  to  them  the  liberty  of  both  the  said 
quarries  in  all  time  coming,  for  winning  of  stons  to  all  the  publick 
works  belonging  to  the  said  burgh :  therefore,  and  in  considera- 
tion of  the  favour  done  to  the  said  town  by  the  said  Laird  of 
Tarrie,  they  give  and  grant  to  him,  and  his  heirs  and  assignies 
wbatsoroever,  an  liberty  of  exporting  the  victual  of  the  growth  of 
all  bis  lands  of  Easter  and  Wester  Seatouns,  Tarrie,  and  Dick- 
monllaw,  for  the  cropt  1725,  and  of  all  cropts  and  years  succeed- 
ing, and  that  free  of  payment  of  any  shoar-dues  or  other  dues 
whatsomefer;  and,  furder,  the  said  Magistrats  and  Councill 
binds  and  obliges  them,  and  their  successors  in  office,  to  make 
out  an  sufficient  cart  road  from  the  quarry  of  Easter  Seatown, 
where  they  are  presently  winning  stons,  so  as  stons  may  be 
brought  up  from  the  said  quarry  by  any  cart." 

The  Magistrates  and  Town-council  exercised  from 
time  to  time  this  right  of  quarrying,  and  the  proprietors 
of  the  estate  of  Tarrie  enjoyed  the  corresponding  pri- 
vilege of  exporting  grain  free  fW>m  shore- dues. 

In  1756,  Mr  Strachan  of  Tarrie  feued  out  a  part  of 
his  estate  called  Dickmountlaw,  and  by  the  feu-contract 
he  conveyed  to  the  feuar  all  right  and  title  which  he 
himself  had 

"  of  exporting  at  the  harbour  of  Aberbrothock  the  victual  of 
the  growth  of  the  said  lands  of  Dickmountlaw  free  of  payment 
of  any  shoar-dues,  or  other  dues  whatsoever,  imposed  or  to  be 
imposed  at  the  said  harbour  of  Aberbrothock,  and  that  conform 
to  and  in  terms  of  an  act  for  that  effect  made  by  the  Magistrates 
and  Town-Council  of  Aberbrothock  in  favours  of  the  said 
Alexander  Strachan,  his  heirs  and  asiigneys,  proceeding  on  the 
onerous  causes  therein  narrated,  dated  the  27th  day  of  June 
1726,  surrogating  and  substituting,"  &c. 

In  the  leases  of  the  quarries,  on  the  one  hand,  and 
of  the  shore-dues  of  the  burgh  on  the  other,  the  mutual 
privileges  of  Mr  Strachan,  his  assignees,  and  the  Ma- 
gistrates of  Arbroath,  are  reserved  respectively. 

In  1839i  application  was  made  to  Parliament  to  have 
the  management  of  the  harbour  and  its  revenues  trans- 
ferred from  the  Magistrates  and  Town-council  to  a 
separate  body  of  trustees ;  and  an  Act  was  accordingly 
passed  (2  Vict.  o.  16),  intituled,  <<  An  Act  for  extend- 
ing, improving,  regulating,  and  managing  the  harbour 
of  the  royal  burgh  of  Aberbrothwick,  in  the  county  of 
Forfar."  In  pursuance  of  a  provision  of  the  Statute, 
a  minute  of  sale  and  deed  of  agreement  was,  in  Sep- 
tember 1839)  entered  into  between  the  Magistrates  and 
Town-council  on  the  one  part,  and  the  Harbour  Trus- 
tees on  the  other,  whereby  the  town-council,  in  consi- 
deration of  the  price  of  £10,000, 

"  sell,  alienate,  convey,  assign,  and  dispone,  to  and  in  favour 
of  the  trustees  of  the  harbour  of  Aberbrothwick,  and  their  suc- 
cessors in  office,  all  and  whole  the  piers,  port,  and  harbour  of 
Aberbrothwick,  with  the  pertinents  thereof,  and  rights,  privi- 
leges, and  immunities  thereunto  belonging ;  and  likewise  the 
whole  harbour  and  other  dues,  tolls,  and  rates  leviable  at  the 
said  harbour,  and  the  dues  leviable  at  the  said  patent-slip;  to* 
get  her  with  all  right,  title,  interest,  claim  of  right,  property, 
and  possession,  petitory  as  well  as  possessory,  which  the  said 
community,  or  the  said  Magistrates  and  Town-council,  so  re- 
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present ing  the  said  community,  had,  hare,  or  can  any  Mrays  claim 
or  pretend  to  the  said  harbour,  patent-slips,  and  others.*' 

Immediately  thereafter  the  trustees  determined  on 
the  execution  of  certain  extensive  works  for  the  en- 
largement and  improvement  of  the  harbour,  and  entered 
into  a  contract  with  Spencer  Sutherland  and  James 
Forbes,  harbour  contractors,  who,  in  consideration  of 
the  sum  of  £38,909»  agreed  to  complete  and  execute 
the  works.  These  contractors  proceeded  to  quarry  on 
a  very  extensive  scale  at  the  Seaton  quarries ;  and  ac- 
cording to  a  statement  rendered  by  themselves,  it  ap- 
pears that  they  had  quarried,  previous  to  the  28th 
November  last,  44,259  cubic  feet  of  block  stone,  and 
7936  tons  of  rubble  stone. 

On  these  operations  coming  to  the  knowledge  of  the 
pursuers,  they  caused  a  protest  to  be  served  both  op 
the  harbour  trustees  and  on  the  contractors,  complain- 
ing of  the  illegality  of  their  proceedings,  and  protesting 
that  they  should  be  held  liable  for  the  loss  and  damage 
thereby  sustained.  They  subsequently  presented  a 
note  of  suspension  and  interdict,  directed  exclusively 
against  the  contractors ;  and  on  advising  this  bill,  an 
interim  interdict  was  granted.  But  immediately  there- 
after, the  pursuers  agreed  to  allow  the  quarrying  oper- 
ations to  proceed,  under  a  reservation  of  their  claim 
for  the  value  of  all  the  stone  that  might  be  quarried, 
and  of  damages  for  the  injury  which  had  been,  or  might 
thereafter  be,  occasioned. 

Mutual  actions  of  declarator  were  raised  and  con- 
joined, for  the  purpose  of  determining  the  rights  of 
parties.  The  one  at  the  instance  of  Strachan's  trustees 
is  directed  against  the  Harbour  Trustees,  and  the  con- 
tractors under  them  for  building  the  harbour,  conclud- 
ing to  have  it  found  and  declared  that  they  have  no 
right  by  themselves,  or  others  employed  by  them,  to 
quarry  and  carry  away  stones  from  the  Seaton  or  Ness 
quarries,  or  otherwise  to  encroach  or  trespass  upon  the 
property  of  the  pursuers.  And  it  contains  the  other 
subsidiary  conclusions  for  interdict  and  damages. 

A  counter  action  of  declarator  was  raised  at  the  joint 
instance  of  the  Harbour  Trustees  and  of  the  Magis- 
trates and  Town-council  of  Arbroath,  concluding,  1^/, 
that  the  Magistrates  have  undoubted  right  and  liberty 
of  quarrying  stones  from  the  said  quarries,  for  the  pur- 
pose of  erecting,  building,  and  repairing  all  public 
works  belonging  to  the  community,  without  payment 
of  any  price  or  quarry-mail ;  2c^  that  this  right  and 
privilege  has  been  effectually  conveyed  by  them  to  the 
Harbour  Trustees,  for  construe! ing  and  repairing  the 
harbour  and  its  works,  and  that  the  said  trustees  have 
an  undoubted  right  and  privilege  to  use  these  quarries 
for  these  purposes,  without  paying  any  price  or  com- 
pensation therefor ;  or,  3(%,  in  the  event  of  its  being 
found  that  this  right  has  not  been  validly  conveyed  to 
the  Harbour  Trustees,  that  the  Magistrates  and  Town- 
council  are  themselves  entitled  to  use  the  quarries  for 
the  purposes  of  the  harbour,  and  other  works  therewith 
connected. 

In  the  first  of  these  actions  the  Magistrates  and 
Town-council  craved  leave  to  sist  themselves  as  defen- 
ders ;  and  against  the  action  it  was  pleaded — The  right 
of  quarrying  stones  being  vested  in  the  defenders  by  a 
binding  contract,  under  which  the  obligations  stipulated 
in  favour  of  the  pursuers  and  their  predecessors  have 
been,  and  a^  in  the  course  of  being  fulfilled,  and 


agreeably  to  use  and  wont,  there  is  no  ground  for  de- 
manding the  immunity  from  that  right  of  quarrying 
which  is  sought  by  the  present  declarator. 

In  the  counter  action  it  ytd&  pleaded  in  defence — 1. 
The  privilege  of  quarrying  stones,  alleged  to  have  been 
granted  by  the  proprietor  of  Tarrie,  was  a  privilege 
personal  to  the  town-council,  and  did  not  admit  of 
being  conveyed  by  them  to  other  parties.  It  was  not 
competent  for  them  to  increase  the  burden  by  increas- 
ing the  number  of  parties  entitled  to  use  it.  2.  As 
the  privilege  was  only  to  be  used  for  public  works  be- 
longing to  the  town-council,  and  as  the  revenues  of 
the  harbour  are  to  be  appropriated  to  purposes  different 
from  the  proper  revenues  of  the  burgh,  the  Harbour 
Trustees  cannot  claim  the  benefit  of  this  privilege.  3. 
The  Magistrates,  by  selling  and  disponing  to  the  trus- 
tees the  harbour  and  its  dues,  have  ceased  to  have  any 
patrimonial  interest  In  it,  and  cannot  now  claim  the 
privilege  of  quarrying  stones  for  the  new  pier  and  other 
buildings  in  the  course  of  erection.  4.  At  all  events, 
the  alleged  minute  of  council  proceeds  on  the  suppo- 
sition of  its  being  a  mutual  contract ;  and  as  the  tOwn- 
council  are  no  longer  in  a  condition  which  entitles 
them  to  exempt  the  defenders  from  harbour-dues,  they 
cannot  enforce  implement  of  the  counter  obligation. 

The  record  having  been  closed  upon  the  summons 
and  defences,  the  Lord  Ordinary  appointed  the  parties 
to  state  their  argument  in  cases.  This  was  done  at 
their  own  request,  with  the  view  of  obtaining  an  early 
decision.  Having  considered  the  cases,  the  Lord  Or- 
dinary made  avizandum  to  the  Lords  of  the  Second 
Division,  and  accompanied  his  interlocutor  with  the 
following  note : 

'*  The  opinion  of  the  Lord  Ordinary  is  with  the  Magistrates 
and  Harbour  Trustees.  He  thinks  it  clear  that  the  privilege 
was  granted  to  the  eommunity  of  the  Imrgh,  and  not  to  the  Ma- 
gistrates in  any  other  character  than  that  of  administrators  or 
trustees.  If  there  was  any  dominant  tenement,  it  was  the  exist- 
ing (and  future)  public  wot  ks  of  the  burgh,  and  in  an  espe- 
cial manner  the  public  harbour  of  the  burgh,  which  was  pri- 
marily in  view  when  the  servitude  was  constituted,  and  has  ever 
since  been  the  subject  for  whose  use  chiefly  it  has  been  exer- 
cised. If  the  grant  was  not  that  of  a  real  servitude,  but  of  a 
personal  privilege,  the  persons  in  whose  favour,  and  for  whose 
advantage  it  was  made,  were  very  clearly  not  the  individual  Ma- 
gistrates, but  the  individual  inhabitants  and  traders  of  the  burgh, 
who  were  interested  in,  and  entitled  to  use  the  public  works 
within  it ;  and  it  is  impossible  to  suppose  that  such  a  grant,  even 
if  entirely  gratuitous,  should  ever  cease  or  become  inoperative  by 
a  mere  change  in  the  administrators  or  trustees  who  might  at 
any  time  be  more  immediately  charged  with  the  duty  of  pro> 
tecting  and  securing  its  enjoyment.  If  it  was  a  real  servitude, 
again,  it  would  be  at  least  as  absurd  to  hold  that  it  should  ever 
become  extinct  by  the  mere  transference  of  the  dominant  tenement 
to  a  new  owner.  The  conveyance  is  of  the  harbour,  *  with  all 
the  rights,  privileges,  and  immunities  thereunto  belonging.' 

**  But  the  whole  difficulty  of  the  case  vanishes,  in  another 
point  of  view,  when  it  is  considered  that  there  was  not  an  uni- 
lateral grant,  either  of  privilege  or  servitude,  but  part  of  an 
onerous  and  mutual  contract,  of  which,  as  long  as  implement  is 
offered  on  the  one  side,  it  may  clearly  be  demanded  on  the  other, 
and  of  which  in  this  case  it  is  not  denied  that,  in  point  of  fact, 
the  objecting  party  has  had  (and  has  practically  taken)  the 
benefit  for  upwards  of  a  century ;  and  for  the  continuance  and 
preservation  of  which  benefir,  the  magistrates  and  trustees  are 
willing  that  he  shall  now  have  decree  in  such  terms  as  he  may 
dictate.  By  the  terms  of  that  contract,  be  was  to  have  the  use 
of  the  harbour  in  all  time  coming,  without  paying  the  usual  dues, 
and  in  return,  the  harbour  was  to  have  the  use  of  his  quarries 
for  all  repairs  and  cnlargemenls,     TAcs,  beyond  ail  doubt,  was 
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the  true  tabttsDce  and  pnrpori  of  the  contract  of  1726,  and,  in 
troth,  ies  letter  ai  well  as  its  spirit ;  and  no  administrators  of 
the  harbour  could,  without  his  consent,  deprive  him  of  this 
stipulated  exemption ;  so  be  could  refuse  to  no  such  administra- 
tors the  benefit  of  the  corresponding  prifilege.  But  his  party, 
from  first  to  last,  was  and  is  noi  the  board  of  managers  for  the 
time  being,  but  the  community  for  whom  they  manage.  He  has 
a  privilege  and  advantage  accordingly,  not  over  the  managers, 
but  over  all  the  rest  of  that  community,  by  virtue  of  the  contract ; 
and  they,  in  return,  are  justly  entitled  to  insist  that  they  shall 
have  the  corresponding  advantage  of  taking  stones  from  his  quar- 
ries for  the  improvement  of  a  structure  in  which  they  alone,  and 
not  their  administrators,  have  the  whole  substantial  interest. 
All  questions  as  to  any  abuse  or  improper  exercise  of  this  privi- 
lege are  very  properly  reserved  till  the  point  of  light  is  deter- 
mioed.*' 

At  advisingy 

Lord  Medtojfn, — The  present  actions  are  founded  upon  a 
special  contract  entered  into  in  1726,  when  the  Magistrates  of 
Arbroath,  wishing  to  build  a  new  pier,  applied  to  the  proprietor 
of  Tarrie  for  liberty  to  win  stones  for  that  purpose  from  his 
quarries ;  and  at  the  earnest  request  of  the  Magistrates  and 
Town-council,  as  their  minute  bears,  liberty  was  granted  (o 
take  stones,  not  only  for  the  new  pier,  but  for  all  the  public 
works  belonging  to  the  burgh,  in  all  time  coming.  In  considera- 
tion of  this  fiivour  the  proprietor  of  Tarrie  was  to  have  the 
liberty  of  exporting  the  victual  of  the  growth  of  bis  lands  free 
of  payment  of  any  shore-dues.  The  duties  were  then  small,  and 
the  only  public  works  contemplated  were  those  of  a  poor  and 
small  burgh.  In  1839  the  harbour  Act  passed,  and  under  its 
provisions  the  trustees  have  paid  the  Magistiates  £10,000  for 
the  acquisition  of  the  harbour  and  the  duties  leviable  therefrom. 
The  trustees  are  also  entitled  to  borrow  £40,000  for  the  pur- 
poses of  the  Act ;  and  they  are  empowered  to  raise  the  harbour 
dues.  The  object  of  the  Act  was  to  raise  the  dues  and  to  en- 
large and  improve  the  harbour  beyond  what  could  have  been 
done  in  either  case  by  the  Magistrates  and  Town-council.  In 
the  Act,  there  is  no  mention^made  of  the  contract  with  the  pro- 
prietor of  Tarrie.  Do  the  trustees  then  come  in  place  of  the 
Magistrates ;  and  have  they  acquired  the  privilege  conferred  by 
the  contract  ?  Viewing  it  as  a  mutual  contract,  the  Magistrates, 
a»  one  of  the  parties,  have  disponed  the  rights  belonging  to  them, 
but  the  disponee  is  different  from  them  in  every  respect,  and  the 
privilege  must  be  exercised  to  a  far  greater  extent  than  they 
themselves  could  possibly  have  done.  Originally,  the  new  pier 
to  be  built  and  upheld  out  of  these  quarries  was  small,  but  the 
present  harbour  is  to  be  greatly  enlarged ;  and  it  is  questionable 
if  the  trustees  have  the  power  to  fulfil  the  counterpart  obliga- 
tion in  the  contract.  The  privilege  of  exemption  from  harbour- 
dues  enjoyed  by  the  proprietors  of  Tarrie  is  not  noticed  in  the 
Act,  and  the  trustees  have  no  control  over  them.  The  credi- 
tors of  the  trust  are  entitled  to  insist  that  they  should  be  ex- 
acted without  exemption.  Perhaps  the  trustees  might  stipulate 
in  their  bonds  for  the  exemption  of  the  produce  of  these  lands, 
but  the  transference  seems  to  alter  so  considerably  the  extent 
of  the  burden,  that  I  do  not  think  it  can  be  sustained. 

Lord  Monereiff. — I  differ  from  the  opinion  now  delivered, 
and  coincide  with  that  expressed  by  the  Lord  Ordinary.  The 
contract  founded  on  is  constituted  by  a  written  grant.  It  is  a 
mutual  contract,  being  the  counterpart  of  a  privilege  conferred 
upon  the  proprietor  of  Tarrie,  his  heirs  and  aistgnees.  It  has 
been  followed  on  both  sides  by  possession,  and  the  privilege 
has  b«en  exercised  for  one  hundred  and  fourteen  years.  It  does 
therefore  seem  serious,  that  one  party  taking  full  benefit  from 
the  contract,  should  now  be  allowed  to  refuse  implement  of  it, 
because  be  may  imagine  it  will  not  be  of  such  advantage  to  him 
in  future  as  it  has  been  hitherto.  I  know  of  no  instance  of  such 
a  contract,  and  so  founded  on,  which  could  be  broken  off  at  the 
instance  of  one  of  the  parties.  If  the  privilege  is  not  a  servitude, 
it  is  much  more  binding,  — not  depending  on  possession  alone,  nor 
on  grant  alone,  but  on  an  onerous  contract  followed  by  a  possession 
of  one  hundred  and  fourteen  years.  If  founded  merely  on  pre- 
scription, a  distinction  might  he  taken  on  the  ground  of  its  not 
being  a  proper  servitude,  or  in  a  question  with  a  singular  sue* 
cessor.     It  seems  a  conventional  servitude  sat  generis,  framed 


for  perpetuity  in  regard  to  the  subjects  burdened ;  Ersk.  It.  9,  § 
3  and  4.  Now.  in  the  case  of  a  servitude  constituted  by  grant, 
the  extent  of  the  right  is  regulated  by  the  grant,  and  not  by 
the  degree  of  exercise ;  Earl  of  Aboyne,  Diet.  14,517.  Sinclair 
V.  Town  of  Dysart ;  and  Elchies  voce  Servitude.  In  Bruce  of 
Kennet,  the  servitude  of  building  a  milUdam  was  limited  by 
possession  to  three  feet  in  height ;  but  he  was  found  entitled  to 
raise  it  three  times  higher.  Whether  the  present  be  a  servitude 
or  contract  of  a  different  nature,  it  was  a  lawful  contract  which, 
after  such  possession,  neither  party  can  repudiate.  Besides,  the 
contract  relates  to  other  things  than  the  harbour,  and  must  sub- 
sist unless  the  counterpart  be  extinguished.  The  Magistrates 
transacted  as  a  corporation  for  behoof  of  the  burgh ;  and  al- 
though they  could  not  quarry  stones  for  the  building  of  private 
houses,  the  case  is  different  when  the  stones  are  taken  for  the 
construction  of  a  new  pier,  or  other  public  works.  The  inte- 
rest in  the  contract  is  in  the  community  for  public  purposes. 
It  is  said  the  right  cannot  be  transferred.  Not  for  other  purposes 
certainly,  which  was  the  nature  of  all  the  cases  quoted ;  but  if 
it  be  transferred  for  the  definite  purposes  of  the  contract,  the 
proposition  is  far  froin  being  so  clear.  The  C9unter-part  privi- 
lege is  conferred  not  only  upon  Strachan,  but  upon  his  heirs 
and  assignees.  Here  there  is  no  such  understanding  of  personality 
in  the  right ;  and,  in  point  of  fact,  it  was  conveyed  by  him  in 
part  to  his  feuars.  The  term  "assignees"  could  not  be  so  properly 
applied  to  tbe  Magistrates;  but  the  grant  was  for  all  time  com- 
ing, t.  e.,  it  could  not  be  affected  by  any  change  of  the  Msgis- 
trntes  themselves,  or  in  the  corporation,  or  in  the  mode  of  ad- 
ministration of  the  public  works.  If  the  Magistrates  bad  entered 
into  an  extensive  contract  for  repairing  the  harbour,  would 
this  not  have  been  legal.  They  might  have  got  an  Act  of  Par- 
liament empowering  them  to  raise  tbe.  does,  and  this  would 
not  have  affected  Strachan*s  right,  but  made  it  more  valuable. 
If  they  had  got  also  a  power  to  borrow  money,  it  would  be  jug 
tertii  for  Strachan  to  interfere.  If  they  were  to  rebuild  the 
church,  or  the  jail,  or  the  harbour,  could  they  not  authorise 
their  contractors  to  take  the  stones  from  the  Seaton  quarries? 
The  preamble  of  tbe  Statute  shows  the  whole  character  of  it, 
that  the  subject  of  it  was  the  harbour  of  Arbroath,  and  that  the 
improvement  and  enlargement  of  the  harbour  would  be  of  great 
advantage'  to  the  trade  of  the  burgh.  No  doubt  powers  are 
conferred  upon  the  trustees  which  the  Magistrates  did  not  be- 
fore possess,  and  they  were  allowed  to  assign  their  whole 
rights  in  the  harbour,  and  the  dues  leviable  therefrom,  on  re- 
ceiving compensation ;  but  this  was  all  for  the  improvement  and 
advantage  of  the  burgh.  It  is  no  alienation  of  the  ground  or 
harbour ;  there  is  no  change  of  the  thing;  the  dues  are  to  be  ap- 
plied for  tbe  improvement  of  the  harbour;  the  assignment  is  for 
the  benefit  of  the  community,  and  could  not  have  tbe  effect  of 
destroying  a  right  held  for  behoof  of  the  community.  The  har- 
bour is  made  over,  with  all  the  rights  of  tbe  corporation, — words 
sufficient  to  carry  the  privilege;  but  if  not,  it  must  remain  with 
the  burgh.  The  only  question  is,  whether  the  trustees  have 
not  the  power  to  give  the  counterpart.  But  the  argument  is 
sound,  that  the  trustees  could  only  get  the  harbour  and  dues, 
such  as  they  were,  and  including  an  exemption  fortiOed  by 
possession.  This  right  required  no  reservation,  and  could  not 
be  excluded  but  by  the  express  consent  of  Strachan.  It  was 
fully  constituted,  and  was  followed  by  possession.  This  is  not 
the  case  of  a  transference  to  third  parties,  but  of  a  mutual  con- 
tract for  carrying  tbe  purpose  of  the  original  contract  into  effect. 
We  have  no  idea  of  the  value  of  the  exemption  from  tbe  shore- 
dues  at  the  time  of  the  contract,  or  of  what  it  may  hereafter 
become.  But  have  the  trustees  no  power  to  take^  up  such  a 
contract  ?  It  is  said  other  traders  or  creditors  may  object ;  but  the 
trustees  are  not  granting  any  immunity.  The  exemption  is 
founded  on  a  prior  and  onerous  contract.  The  contract  is 
against  the  interest  of  Strachan,  and  in  favour  of  the  harbour, 
and  of  all  traders  and  creditors.  It  is  their  interest,  therefore, 
to  maintain  the  exemption ;  and  I  have  no  idea  of  the  inter- 
ference of  any  one  to  the  contrary ;  but  if  there  were,  the  trus- 
tees would  have  a  clear  defence  against  it,  in  tbe  fact  of  their 
acting  upon  an  onerous  contract. 

Lord  Justice' Clerk, — The  minute  founded  upon  is  that  of 
one  of  the  parties  only,  but  tbe  act  of  council  being  recognised  in  a 
feu-contract  by  a  proprietor  of  Tarrie,  makes  il  evidence  for 
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both  parties.     With  Strachan*t  repreientatives,  therefore,  who 
are  partien  here,  the  contract  is  complete.    But  as  to  the  extent 
of  the  privilege,  it  it  to  observed  that  the  act  of  council  confers 
a  privilege  upon  Strachan,  and  it  is  only  from  the  narrative  of 
the  grant  that  it  appears  what  had  been  received  from  him. 
There  is  no  deed  by  Strachan  conferring  the  privilege  upon  the 
town-council ;  and  in  my  opinion  it  is  not  transferable.    The 
counterpart  is  granted  in  favour  of  the  assignees  in  the  lands 
only.     This  is  not  a  servitude,  but  a  matter  of  right  and  spe- 
cial contract,  and  cannot  be  regulated  by  the  general  rules  ap- 
plicable to  servitudes.     It  is  a  grant  conferring  a  benefit  and 
favour  upon  an  ancient  burgh,  but  it  is  not  aasigmible.     The 
object  waa  to  confer  the  privilege  upon  the  corporation  for  the 
benefit  of  the  community, — not  for  the  building  of  private  houses, 
but  on  the  corporation,  having  a  distinct  legal  character  differ- 
ent from  any  other  body  known  in  law.     Strachan*s  lands  lay 
within  the  regality,  and  he  might  grant  a  favour  to  the  corpora- 
tion which  he  would  not  to  trustees,  who  were  not  limited  in 
their  operations  by  the  means  of  the  corporation.     Having  been 
granted  with  a  view  to  the  limitation  which  the  means  and 
powers  of  the  corporation  imply,  and  having  been  bestowed  at 
the  earnest  request  of  the  Magistrates,  it  is  an  inherent  condi- 
tion of  the  privilege  that  it  can  only  be  exercised  by  the  cor- 
poration.    That  this  limitation  is  not  unimportant,  the  present 
case  affords  an  ample  illustration.     The  ancient  corporations 
have  all  failed  in  making  large  improvements,  without  being 
conjoined  with  others,  and  without   having  enlarged  powers. 
Where  corporations  have  a  grant  of  free  port  or  market-does, 
the  rates  are  fixed  by  the  charters  or  immemorial  possession, 
and  they  have  not  the  means  of  increasing  them.     The  works 
are  thus  restricted  in  extent  i  and  consequently  the  exercise  of  a 
privilege,  such  as  is  here  conferred,  is  restricted  also.     But, 
further,  the  privilege  originates  in  a  delectUB  pertona  in  regaid 
to  the  grantees.     It  is  not  divisible ;  and  the  corporation  sub* 
sists,  having  still  the  charge  of  public  works,  which  they  may 
improve  according  to  their  means.     The  notion,  that  another 
and  separate  body  can  also  exercise  the  privilege,  because  they 
have  purchased  part  of  the  burgh  property,  appears  to  me  not 
to  be  law.     It  is  said  that  the  subject  to  be  enlarged  is  still  the 
harbour  of  Arbroath ;  but  the  same  would  have  been  the  case 
bad  the  harbour  been  taken  off  the  hands  of  the  corporation  by 
a  joint-stock  company.     There  is  no  analogy  between  a  cor- 
poration and  parliamentary  trustees.     A  body,  aided  by  parlia- 
mentary powers,  might  carry  off  the  whole  granite  of  the  most 
valuable  quarries,  for  accomplishing  some  of  the  gigantic  under- 
takings of  modern  times.     This  is  very  different  fiom  a  right 
limited  by  the  ancient  capacities  or  incapacities  of  royal  burghs. 
The  Magistrates  have  now  no  right  in  the  harbour,  and  it  is 
not  one  of  the  public  works  of  the  burgh. 
Lord  Meadowbank  absent. 

The  Court  pronounced  the  following  interlocutor : 

"  Sustain  the  first,  second,  and  third  pleas  in  law  maintained 
by  the  defenders  against  the  conclusions  of  the  summons  of  de- 
clarator and  damages  at  the  instance  of  the  Magistrates  and 
Town-council  of  Aberbrothwick,  and  Harbour  Trustees  there- 
of; and  to  that  effect  assoilzie  the  defenders  from  the  said  con- 
clusions, and  decern  ;  and  in  the  counter  action  at  the  instance 
of  Strachan's  trustees,  repel  the  defences  for  the  Harbour 
Trustees,  and  decern  in  terms  of  the  conclusions  of  declarator 
and  interdict  in  the  summons  in  that  action,  and  declare  ac- 
cordingly: Find  no  expenses  due  to  either  party;  and,  gaoaj 
ultra,  remit  to  the  Lord  Ordinary  to  hear  parties*  procurators 
on  any  remaining  points  in  the  cause,  and  to  proceed  thereanent 
as  to  his  Lordship  shall  seem  just." 

Authorities. — Murray  v.  Magistrates  of  Peebles,  8th  Dec. 
1806,  F.  C.  Scott  o.  Bogle,  6th  July  1809,  F.  C.  Carstairs 
V.  Brown,  14th  May  1829.  Keith  v.  Stonehaven  Harbour  Com- 
missioners, 12th  Feb.  1829. 

Lord  Ordinary,  Jeffrey. — Act,  Rutherfurd,  Anderson;  T. 
Mackenzie,  W.S.,  Agent. — Alt,  Solicitor-General  (McNeill), 
Robertson;  Fotheringham  and  Lindsay,  W.S.,  and  L.  Mack- 
intosh, S.S.C.,  Agents L^-^-J 


2S/A  January  1 842. 
Second  Division (J.  W.) 

No.  10 1« — James  Smith,  Pursuer^  v.  Lord  DuFFcrSy 
ike  Honourable  Robert  Dunbar  and  Others, 
Defenders, 

James  Sinclair  and  Others  (Lord  Duffu/s  Tnts* 
tees).  Pursuers,  v.  The  Honourable  Robert  Dun- 
bar and  Others,  Defenders. 

Entail — Fetters— Clauses  Prohibitory,  Irritant  and  Resolutire 
«— £jf  the  prohibitory  clause  in  a  deed  qf  entail  ii  was  declared, 
thai  ii  shall  not  be  lawfid  to  '*  contract  debts,  nor  give  bond  or 
obligation,  nor  do  any  other /ad  or  deed  whaisomever,  whereby 
the  said  estate  may  be  apprized"  By  the  irritant  and  reso^ 
lutioe  clauses  it  was  declared,  that  if  the  heirs  shall  contravene 
by  the  **  contracting  of  debts,"  then  the  said  **  bonds  and 
obligements"  shall  be  null  and  void — Held  that  the  irritant  and 
resolutive  clauses  were  defective,  and  were  not  effectual  against 
the  contracting  of  personal  debts,  or  the  use  of  the  diligence  of 
adjudication  proceeding  thereon. 

Entail — Fettera— Clauses  Prohibitory,  Irritant  and  Resolutiire—- 
Title  to  Sup — The  above-mentioned  prohibitory  and  irritant 
clauses  found  to  be  an  effectual  bar  against  the  trustees  of  the  heir 
of  entail  pursuing  a  declarator,  condudina  to  have  ii  found  thai 
the  estate  was  liable  for  the  debts  of  the  neir,  and  consequently 
to  be  adjudged:  and  that  they  were  entitled  to  give  bonds  and 
obligations  for  the  debts  whereby  the  estate  might  be  adjudged. 

Entail— Clauses  Prohibitory,  Irritant  and  Resolutive — Precept 
of  Sasine — Statute  1685»  The  mandate  in  a  precept  ofsasine 
being  merely  to  give  sasine  *'  with  and  under  the  burdens,  pro- 
visions,  and  irritant  clauses  above  mentioned** — Held  that  the 
words  **  irritant  clauses"  comprehend  both  the  irritant  and 
resolutive  clauses. 

The  first  of  these  actions  was  brought  to  have  it  de- 
clared that  the  estate  of  Hempriggs,  belonging  to  the 
defender  Lord  Duffus,  is  not  effectually  entailed,  and 
that  the  pursuer,  who  is  a  personal  creditor  of  Lord 
Duffus,  and  has  obtained  a  decree  for  his  debt,  is  there- 
fore entitled  to  adjudge  it  in  satisfaction  of  his  claims. 

The  action  is  defended  by  the  Honourable  Robert 
Dunbar,  the  second  son  of  Lord  Duffus,  and  a  substi- 
tute heir  of  entail  to  the  estate.  He  does  not  dispute 
that  the  pursuer  is  a  creditor  of  Lord  Duffus,  but  he 
maintains  that  the  entail  is  valid,  and  that  it  excludes 
adjudication  at  the  pursuer's  instance. 

The  entail  of  Hempriggs  was  executed  on  the  llth 
October  1707,  and  was  recorded  in  the  Register  of 
Taillies  on  the  13th  of  February  1708.  It  was  con- 
ceived in  favour  of  Miss  Elizabeth  Dunbar,  the  entailer's 
daughter,  and  certain  heirs  of  tailzie.  The  following 
are  the  clauses  which  have  reference  to  the  question  at 
issue : 


•I 


And  in  like  manner,  it  is  hereby  expressly  provided  and 
declared,  and  shall  be  contained  in  all  the  subsequent  infeft- 
ments  and  rights  of  the  said  estate  and  lands,  in  all  tyme  coming', 
that  it  shall  nowise  be  leisome  nor  lawful  to  the  said  Dame 
Elizabeth  I) unbar,  nor  to  the  heirs  of  taillie  above  designed, 
male  or  female,  nor  their  heirs  who  shall  happen  to  succeed  to 
the  said  lands  and  dignitie,  to  alter,  infringe,  or  brealc  the  said 
taillie  and  destination,  nor  the  order  nor  course  of  succeasion 
above  written,  nor  yet  to  give,  grant,  sell,  annalaie  or  dispone 
irredeemably,  nor  wadset  nor  dispone  under  reversion  (except- 
ing as  is  after  excepted),  any  of  the  lands,  baroniea,  fishings  and 
others  above  named,  nor  any  part  thereof,  nor  to  burden  the 
saroen  with  infeftments  of  annualrents,  or  with  any  yearlie 
duties,  more  or  less,  to  be  uplifted  forth  of  the  samen,  nor  giva 
tacks  thereof  for  any  longer  tyme  than  the  lifetime  of  the  gran- 
ter,  nor  with  diminution  of  the  rental,  unless  tenants  cannot  bo 
found  to  take  it  at  the  old  rental,  in  which  case  that  the  samen 
may  be  set  in  public  roup  to  the  best  advantage ;  nor  to  con- 
tract debts,  nor  give  bond  or  obligation,  nor  do  any  other  fact 
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or  deed  wbatiomeTer,  whereby  the  said  lands  and  estate,  or  any 
part  or  portion  thereof,  may  be  apprized,  adjudged,  or  any  other 
way  evicted  from  them  or  either  of  them,  or  the  order  or  course 
of  tailzy  and  succession  any  other  way  diverted,  frustrat  or  in* 
terrupted ;  it  being  hereby  understood,  that  although  the  fore- 
named  persons  be  designed  heirs  of  tailzy,  and  be  to  succeed  to 
my  said  estate  as  such,  they  shall  have  no  farther  power  to  affect 
and  burden  the  samen,  nor  if  they  were  liferenters  only  :  And 
if  the  said  heirs  shall  contravene  the  premisses,  by  breaking  the 
tailzy,  contracting  of  debts,  selling  or  wadsetting  the  lands, 
burdening  the  same  with  infeftments  of  annualrents,  or  setting 
the  same  in  tack,  in  manner  at  length  above  sett  down ;  then 
and  in  any  of  these  cases  the  saids  venditions,  alienations,  dis- 
positions, infeftments,  alterations,  infringements,  bonds,  tacks, 
obligements,  made  in  the  contrair,  shall  be  null  and  void  in 
themselves  ipso  facto,  without  the  necessity  of  any  action  or 
sentence  of  declarator." 

The  Act  of  Parliament  1685  declares,  "that  such 
taillies  shall  only  be  allowed  in  which  the  aforesaid 
irritant  and  resolutive  clauses  are  insert  in  the  procu- 
ratories  of  resignation,  charters,  precepts,  and  instru* 
ments  of  sasine." 

In  the  present  deed  the  precept  of  sasine  enjoins 
sasine  to  be  given  "  with  and  under  the  haill  conditions 
and  provisions,  declarations,  restrictions,  limitations, 
reservations,  clauses  irritant,  burden,  power,  and  facul- 
tie  above  exprest."  The  grounds  of  objection  to  the 
entail  are  set  forth  in  the  summons  under  three  heads : 

*'  (1.)  The  prohibitory,  irritant  and  resolutive  clauses  are 
directed  against  the  institute  and  certain  substitute  heirs  of  en- 
tail therein  designed,  and  '  their  heirs  who  shall  happen  to  suc- 
'  ceed  to  the  said  lands  and  dignitie;*  but  the  defender.  Sir 
Benjamin  Dunbar,  Lord  Duffus,  does  not  fall  within  the  de- 
scription of  heirs  mentioned,  inasmuch  as  he  was  not  one  of  the 
heirs  who  happened  to  succeed  to  the  said  dignitie,  as  above  set 
forth.  (2.)  The  irritant  clause  before  recited,  while  it  contains 
an  enumeration  of  specific  acts,  and  declares  them  null  and  void, 
is  not  correctly  applicable  to  the  particulars  enumerated  in  the 
prohibitory  clause,  nor  sufficient  to  fence  the  same,  and  more  par- 
ticularly, it  does  not  declare  the  debts  contracted  by  the  heir  of 
entail  in  possession  null  and  void  ;  nor  does  it  declare  that  any 
such  debts  shall  not  be  made  effectual  against  the  estate  by  ad- 
judication or  otherwise ;  nor  is  it  applicable  to  alienations,  nor 
does  it  annul  any  other  deeds  by  which  the  estate  may  be  ad- 
judged or  evicted ;  neither  does  the  resolutive  clause  annul  the 
right  of  such  heir  in  respect  of  such  debts  or  adjudications  led 
thereon,  or  of  any  adjudications  whatever.  (3.)  While  the 
Act  of  Parliament  provides  that  only  such  taillies  shall  be  al- 
lowed in  which  the  irritant  aud  resolutive  clauses  are  insert  in 
the  procuratories  of  resignation,  precepts  and  instruments  of 
sasine,  the  said  clauses  are  not  contained  in  the  precept  of  sasine 
in  the  said  taillie ;  and  the  said  precept,  while  it  refers  by  a 
special  enumeration  to  the  haill  conditions,  provisions,  declara- 
tions, restrictions,  limitations,  reservations,  clauses  irritant,  bur- 
den,  power  and  faculty  In  the  said  entail  expressed,  omits  all 
reference  to  the  resolutive  clauses.*' 

The  record  having  been  closed  upon  the  summons 
and  defences,  the  Lord  Ordinary  appointed  parties  to 
prepare  and  lodge  mutual  minutes  of  debate  on  the 
whole  case,  with  the  view  of  reporting  the  same  to  the 
Court.  His  Lordship  stated  in  a  note,  that  he  ac- 
quiesced in  the  propriety  of  at  once  sending  this  case 
to  tBe  Court,  from  its  near  resemblance  to  several 
other  entail  cases,  now  before  both  Divisions,  on  con- 
sultation ;  and  by  a  subsequent  interlocutor,  he  made 
great  avizandum  with  the  process  to  the  Lords  of  the 
Second  Division. 

Pieaded  by  the  pursuer — 
1.  It  has  been  settled,  that  regard  cannot  be  paid  to  the  inten- 
tion of  the  maker  of  an  entail,  unless  expressed  in  the  most 
dear,  ezpUdt  and  unambiguoiu  terms,  and  that  f  uch  deeds  ore 


to  be  construed  as  striclisHimi  juris  (Ardovie  entail),  8peid  v. 
Speid,  21st  February  1837,  and  subsequent  decisions.  2.  It 
has  been  held  that,  as  each  heir  of  entail  takes  a  fee-simple  in 
so  far  as  he  is  not  fettered,  '*  the  proof  that  he  is  fettered  is 
thrown  upon  those  who  would  fetter  him;  consequently,  if 
there  are  two  modes  of  construction  of  any  given  clause, — one 
which  leaves  him  free  and  the  other  which  fetters  him, — the 
construction  to  be  given  to  that  clause  is  in  favour  of  leaving  him 
free,  just  as  much  as  if  there  were  only  one  construction,  and 
that  construction  in  his  favour."  (Overton  entail)  Lang  v. 
Lang,  16th  August  1839,  M*Lean  and  Robison.  3.  It  has  been 
decided,  that  although  a  good  entail  may  be  made  where  the 
Irritant  and  resolutive  clauses  contain  a  general  reference  to  the 
acts  and  deeds  prohibited ;  yet  if  either  of  these  clauses  contain 
a  special  but  incomplete  enumeration  of  prohibited  acts  and 
deeds,  the  general  reference  is  thereby  rendered  unavailing,  and 
such  of  the  prohibited  acts  and  deeds  as  have  been  omitted  in 
the  enumeration  are  to  be  regarded  as  not  duly  fenced.  In  the 
words  of  one  of  the  noble  Lords  who  presided  in  a  late  case 
(Ballileisk)  in  the  House  of  Lords,-^"  Where  a  party  under- 
takes to  enumerate,  in  the  irritant  and  resolutive  dauses,  those 
acts  which  are  to  infer  forfeiture,  the  prohibition  is  inoperative 
as  regards  any  act  which  is  not  enumerated." — (Tillicoultry 
entail)  Bruce  v,  Bruce,  15th  January  1799,  M.  15,539;  Pres- 
tonfield  entail)  Dick  v,  Drysdale,  14th  January  1812,  F.  C. ; 
(Blairadam  entail)  Barclay  o.  Adam,  18th  May  1821,  Hume's 
Decisions,  and  I  Shaw's  Appeals,  24 ;  (Bal1ilei»k  entail)  Rennie 
V,  Home,  13th  March  1838.  3  Shaw  and  M'Lean  ;  (Ban« 
chory  entail)  Thomson  v,  Boswell,  27th  February  1839,  B. 
and  M.  4.  It  has  been  decided,  thai  where  words  of  flexible 
signification  are  used  in  a  fixed  and  limited  sense  in  one  part  of 
an  entail,  they  are  not  to  be  construed  differently  or  in  a  more 

extended  sense  in  other  parts  of  the  deed Dick  v.  Drysdale, 

Barclay  V.  Adam,  Lang  v.  Lang,  vt  supra;  (Ulbster  entail) 
Sinclair  v.  Sinclair  (Ulbster),  26th  February  1^41,  B  and  M, 
These  general  rules,  it  was  maintained,  were  applicable  to  the  ob- 
jections set  forth  in  the  summons ;  and  in  regard  to  the  second, 
in  particular,  it  was  submitted  that  the  first  branch  of  the  irri- 
tant clause,  which  declares  the  conditions  or  events  upon  which 
the  nullity  of  the  acts  and  deeds  enumerated  in  the  second 
branch  is  dependent,  omits  to  mention  the  prohibition  against 
"  giving  bonds  or  obligations;"  and  that  the  second  branch  of 
the  clause,  which  enumerates  the  particular  prohibited  acts  or 
deeds  which  are  to  be  null  and  void  in  the  event  of  the  con- 
ditions or  events  specified  in  the  first  branch  happening,  omits 
all  mention  of  **  debts  contracted."  Neither  of  the  branches 
of-the  clause  make  any  reference  to  the  prohibition — **  Nor  do 
any  other  fact  or  deed  whatsomever,  whereby  the  said  lands  and 
estate,  or  any  part  or  portion  thereof,  may  be  apprixed,  adjudged, 
or  any  other  way  evicted,"  &c. 

Pleaded  by  the  defender — 
1.  That  although  the  contraction  of  the  debt  is  "  the  founda- 
tion of  the  bond  or  obligation,  yet  the  nullity,  not  of  the  debt, 
but  of  the  bond,  is  the  proper  result  of  the  irritant  clause;  be- 
cause the  entailer  could  not  extinguish  the  personal  obligation 
imposed  by  the  contraction  of  debt ;  all  he  could  do  was  to  pro- 
tect the  lands,  which  he  has  effectually  done,  by  irritating  bonds 
or  obligations  granted  by  the  heirs.  Denham,  I5th  December 
1737;  Brown's  Supp.  V.  p.  200.  2.  That  although  all  the 
prohibited  acts  and  deeds  are  not  enumerated  in  each  of  the 
branches  of  the  irritant  clause,  yet  they  are  all  mentioned  in 
one  or  other  of  the  branches,  and  consequently  are  all  enumer« 
ated  in  the  irritant  clause, — a  specialty  distinguishes  the  pre- 
sent case  from  the  Tillicoultry  and  other  cases  of  defective  enu- 
meration, where  the  irritant  clauses  contained  only  one  enumera- 
tion, altogether  omitting  to  mention  some  of  the  prohibited  acts 
or  deeds. 

A  second  action  of  declarator  was  also  raised  at  the 
instance  of  the  trustees  of  Lord  Duffus,  concluding  to 
have  it  found,  that  the  entailed  lands  and  others  are 
liable  for  the  debts  **  due  to  the  creditors  of  the  said 
Lord  Duffus,  and  that  consequently  the  said  lands  and 
others  are  liable  to  be  adjudged  or  otherwise  affected 
by  legal  diligence,  for  all  debts  hitherto  contracted  by 
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the  said  Lord  Duffus,  and  that  the  said  Lord  Duffus, 
and  the  pursuers,  as  trustees  aforesaid,  are  entitled  to 
give  bonds  and  obligations  for  the  debts  of  the  said 
Lord  DufTus,  whereby  the  said  lands  and  estate,  or  any 
portion  thereof,  may  be  apprized,  adjudged,  or  evicted 
from  the  heirs  of  entail,  or  either  of  them,  for  payment 
or  satisfaction,  or  in  security  of  said  debts." 
At  advising, 

Lord  JuBtiee-  Cferk. — There  are  two  acliont  here,  which  fall 
to  he  very  differently  disposed  of.  One  is  at  the  instance  of 
the  trustees  of  Lord  Duffus,  concluding  to  have  it  found  that 
the  entailed  lands  are  liable  for  his  debts,  and  that  they  are 
entitled  to  f^rant  bonds  and  obligations  in  his  room,  whereby  the 
estate  may  be  sdjudged  from  the  beirs  of  entail.  I  cannot  give 
effect  to  this  action.  Whatever  may  be  the  effect  of  the  irri- 
tant clause  against  creditors,  I  cannot  sustain  an  action  against 
the  prohibitions  of  the  entail  at  the  instance  of  an  heir  of  en- 
tail, or  of  trustees  in  his  room.  There  is  an  express  prohibition 
against  contracting  debts.  The  trustees  are  in  possession  in 
the  room  of  the  heir  of  entail.  They  are  not  themselves  cre- 
ditors, or  commissioners,  or  mandatories  for  creditors,  and  they 
are  not  entitled  to  insist  in  a  declarator  that  the  lands  may  be 
adjudged  for  debts.  This  action,  therefore,  I  propose,  should 
be  dismissed  with  expenses. 

The  other  action  is  of  a  very  different  nature,  and  is  at  the 
instance  of  a  creditor  holding  a  decree  for  his  debt,  and  con- 
cluding to  have  it  found  that,  according  to  the  construction  of  the 
entail,  debts  contracted  by  the  heir  are  not  null ;  and  that  ad- 
judication is  not  excluded.  This  is  a  competent  action  at  the 
instance  of  an  onerous  creditor ;  and  to  dispose  of  ir,  we  must 
consider  the  terms  of  the  entail.  Among  the  prohibitions  we 
have  enumerated  the  contracting  of  debts,  which  shows  that 
the  entailer  had  in  view  that  manner  of  breaking  the  entail, 
and  he  ought  to  have  guarded  against  it.  The  question  is,  is 
the  estate  protected  from  debts  not  founded  on  bonds  and  ob- 
ligations, but  attempted  to  be  made  effectual  by  the  diligence 
of  law  ?  In  the  irritant  clause  there  are  no  terms  such  as  facts 
or  deeds  whereby  the  lands  may  be  adjudged,  or  that  debts 
are  to  be  null  and  void, — thus  striking  at  the  foundation  of  di- 
ligence :  nor  is  there  any  exclusion  per  exprewum  of  diligence. 
This  is,  therefore,  precisely  a  case  where  the  heirs  call  upon 
us  to  supply  what  is  a  defect  in  the  entail.  It  protects  the 
estate  only  against  bonds  and  obligements.  The  prohibition 
against  debts  will  not  do,  as  the  irritant  clause  must  declare 
them  void.  If  the  irritancy  therefore  be  special  and  limited, 
and  if  the  creditor  can  proceed  without  founding  on  any  thing 
included  under  the  irritancy,  then  he  is  clear  of  it.  I  think 
that  this  case  well  illustrates  the  principles  of  strict  construc- 
tion. 

Z^rd  Medwyn, — I  concur,  and  have  no  didiculty  in  doing  so. 
As  to  the  action  at  the  instance  of  the  trustees,  I  cannot 
see  that  they  have  any  right  to  insist  in  it.  They  do  not  say 
that  there  is  any  debt  in  their  persons  agtiinst  the  estate.  The 
other  summons  is  very  different,  and  proceeds  upon  a  decree 
for  a  debt ;  but  in^itead  of  proceeding  to  adjudge,  the  creditor 
cautiously  comes  here  for  a  declarator,  in  the  first  instance. 
As  to  the  entail  itself,  the  prohibitory  clause  is  most  compre- 
hensive ;  but  the  irritant  clause,  instead  of  referring  generally 
to  the  prohibitions,  makes  an  enumeration  of  them  which  is 
defective.  The  prohibitory  clause  is  directed  against  the  con- 
tracting of  debts,  the  granting  of  bonds  and  obligations,  or  any 
other  fact  or  deed  by  which  the  lands  might  be  apprised  ;  but 
the  irritant  clause  only  provides,  that  if  the  heir  contract  debts, 
then  bonds  and  obligations  shall  be  null  and  void. 

Lord  Moncreiff. — I  agree  with  your  Lordships,  that  we  can- 
not  sustain  the  action  at  the  instance  of  the  trustees.  If  it 
had  been  stated  that  a  definite  debt  had  lieen  contracted,  as  in 
Smith's  action,  and  that  the  heirs  of  entail  disputed  the  power 
to  contract  such  a  debt,  it  would  be  difficult  to  refuse  to  enter- 
tain it.  In  the  Tillicoultry  case  there  was  first  a  sale,  and 
then,  being  questioned,  it  was  tried  by  a  declarator.  But  this 
is  very  different.  The  summons  narratifS  that  a  trust  was  exe- 
cuted by  Lord  Duffus,  but  says  nothing  of  a  particular  debt. 
Neither  do  the  trustees  conclude  to  have  it  found  that  they 


have  a  power  to  sell,  but  that  they  are  entitled  to  grant  bonds 
whereby  the  estate  may  be  adjudged.  I  cannot  go  into  these 
propositions.  But  in  the  case  of  Smith  he  states,  that  large 
debts  have  been  contracted  to  him  by  the  heir  of  entail ;  fur- 
ther, he  states  the  nature  of  the  entail,  and  concludes  that  he 
is  entitled  to  adjudge  on  a  decree  for  bis  debt  On  all  the 
principles  of  construction,  this  entail  is  not  effectual  against 
personal  debts.  If  the  irritant  and  resolutive  clause,  subjoined 
to  the  prohibitory  clause,  had  been  expressed  in  apt  terras,  it 
would  have  been  sufficient.  But  the  things  declared  to  be 
null  are  not  among  the  contraventions,  and  the  contraventiona 
are  not  among  the  things  that  are  null.  There  is  another 
omission,  in  so  far  as  there  is  no  nullity  of  adjudications  or 
other  real  diligence.  Robertson,  13th  June  1820,  is  precisely 
in  point.  The  third  objection  relating  to  the  precept  of  sasine, 
was  repelled  recently  in  the  case  of  Porterfield. 
Lord  Meadowbank  absent. 

The  Court  decerned  and  declared  in  terms  of  the 
conclusions  of  the  summons  at  the  instance  of  Mr 
Smith,  dismissed  the  action  at  the  instance  of  the  trus- 
tees, but  found  no  expenses  due  in  either  action. 

Defenders*  Authorities. — Duke  of  Queensberry,  17tb  No- 
vember 1807;  Fac.  Coll;  2  Dow*s  Appeal  Cases,  p.  210. 
Denham,  15th  December  1737  ;  Brown's  Sup.,  V.  p.  200. 
Stair,  IL  3,  59.  Ersk.  IIL  8,  23.  Munro  v.  Munro.  15th 
February  1826 ;  4  Shaw  and  Dunlop,  467, — affirmed  in  House 
of  Lords,  3  Wilson  and  Shaw,  344.  Cathcarf  v.  Catbcart. 
12th  February  1830 ;  8  Shaw  and  Dunlop,  497,— affirmed  in 
House  of  Lords,  6  Wilson  and  Shaw,  315.  Speid  r.  Speid, 
2Ui  February  1837 ;  F.  C  Carrick  Buchanan,  25th  January 
1838;  Shaw  and  Dunlop,  XVI.  p.  358.  Mackenzie,  2Sd  May 
1823 :  S.  and  D.  Nisbet,  10th  June  1823;  S.  and  D.  Ersk. 
III.  8,  26,  29. 

LordOrdimary,  Cockhum.—ilc/.  Solicitor- General  (M'Neill), 

Neaves ;    Home  and   Rose,   W.S.,    Agentt Alt,  Maitland, 

Crawford;   Andrew   Snoily,   S.S.C,   Agent, — For  the   TnU" 

Zees,  E.  S.  Gordon;  Robert  Roy,  W.S.,  Ageni T.  Clerk — 

fJ.W.l 


28M  January  1 842. 
Second  Division.— (J.  W.) 
No.  102. — Peter  M'Millan  and  Gilbert  M*Kel- 
LAR,  Pursuers  v.  Duncan  M*Culloch,  Defender. 

Process — Libel — Citation — Agent  and  Principal — Company — 
Objection  to  an  action,  that  it  was  libelled  againet  a  party 
alone,  as  manager  or  agent  of  the  Highland  J^istillery,  and 
that  it  waa  so  insisted  in  after  the  proprietor  was  named  in  the 
d^ences,  without  calling  the  proprietor — sustained,  and  the 
action  dismissed. 

This  was  an  action  at  the  instance  of  the  pursuers, 
tacksmen  of  the  harbour  and  shore-dues  of  the  royal 
burgh  of  Campbletown,  against  Duncan  M*CuIlocb, 
"  manager  or  agent  for  the  Highland  Distillery,  re- 
siding at  or  near  Dalintober.**  The  action  concluded 
for  payment  of  £48.  7.  7^.»  being  the  amount  of  shore- 
dues  payable  by  the  defender  for  whisky,  barley  and 
coals,  shipped  off,  imported  and  landed  by  him  at  the 
quays,  and  within  the  harbour  of  Campbletown.  In  the 
defences  it  was  stated,  '*  that  the  pursuers  are  in  error 
in  making  him  (who  is  only  manager)  a  party  to  this 
action,  in  place  of  Mr  George  McLennan,  his  empKoyer, 
and  proprietor  of  the  HiglUand  Distillery,  and  there- 
fore that  process  falls  to  be  sisted  till  he  is  called  as  a 
party  for  his  interest.''  A  voluminous  record  was  not- 
withstanding made  up,  and  a  proof  led,  aAer  which  the 
Sheriff  repelled  the  preliminary  objection  stated  in  the 
defences,  and  pronounced  an  interlocutor  on  the  merits. 
The  pursuers  advocated  the  cause,  when  the  Lord 
Ordinary  adhered  to  the  Interlocutor  of  the  Sheriff  om 
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the  merits,  but  sustaiaed  the  preliminary  objection  and 
dismissed  the  action  as  libelled.  The  Lord  Ordinary 
annexed  the  following  note  to  his  interlocutor : 

"  The  only  point  on  which  the  Lord  Ordinary  differs  from 
the  Sheriff  is  in  that  part  of  bis  interlocutor  which  repelled  the 
preliminary  defences,  while  it  is  thought  that  the  objection  to 
the  libel,  as  directed  against  a  party  designed  as  a  mere  manager 
or  agent^  should  have  been  sustained.  The  objection  to  such  a 
pursuit  in  general  is  considered  insuperable,  as  demonstrated  by 
the  cases  of  King  against  Sbirra,  (5  Shaw,  231),  and  of  Russell, 
23d  May  1837,  quoted  in  the  papers.  In  the  latter  of  these  cases 
the  Judges  expressed  strong  opinions  as  to  the  expediency,  in  a 
mercantile  community,  of  holding  this  point  as  finally  settled. 

"  It  was  indeed  alleged  here  that  the  agent  was  a  partner  of 
the  Highland  Distillery;  and  further,  that  by  the  table  of  regu' 
latioms,  agents  and  servants  are  declared  responsible  for  the 
cargoes  of  others,  *  if  the  owners  are  not  present.'  But  no 
proof  of  the  alleged  partnership  was  brought,  and  at  any  rate 
the  summons  was  directed  against  the  respondent  solely  as  an 
agent,  which  vras  an  incompetent  ground  on  the  face  of  the 
summons  for  claiming  the  dues  libelled  on  from  the  defender. 
It  is  equally  out  of  the  question  to  refer  to  the  table  of  burgal 
or  port-dues,  as  entitling  any  burgh  to  levy  dues  from  a  party 
not  liable  at  common  law  for  such  charges.  No  usage  or  posses- 
aion  could  sanction  such  a  claim  at  the  instance  of  the  magis- 
trates of  a  burgh,  without  the  authority  of  Parliament ;  and 
the  claim  was  still  more  untenable  when  it  appears  from  the  re- 
cord and  proof  that  the  company  of  distillers,  for  whom  the  re- 
spondent is  said  to  be  agent,  carry  on  business,  and  must  con- 
sequently have  an  office  within  the  jurisdiction  of  the  Sheriff. 
Even  if  there  had  been  no  such  office,  the  proprietor  of  the  dis- 
tillery might  have  been  cited  on  a  supplement. 

"  Oo  the  merits  of  the  ease,  so  far  as  these  depend  on  the 
proof,  the  Lord  Ordinary  has  nothing  to  add  to  the  brief  and 
accurate  summary  of  the  evidence  given  by  the  Sheriff-depute 
in  the  note  annexed  to  bis  interlocutor  of  21st  February  1840. 
— Printed  record,  p.  164." 

On  a  reclaiming  note,  the  Court  pronounced  the  fol- 
lowing interlocutor : 

'*  In  respect  of  the  objection  stated  by  the  defender,  as  not 
being  the  proper  party  to  be  called  in  the  original  process,  recal 
the  interlocutor  of  the  Lord  Ordinary :  Pind  chat  the  objection 
to  this  action,  as  libelled  against  Duncan  M'CuUocb  alone,  as 
manager  or  agent  of  the  Highland  Distillery,  and  as  so  insisted 
in  after  the  proprietor  was  named  in  the  defences  by  the  said 
Duncan  M'Culloch,  without  calling  the  said  proprietor,  is  well 
founded,  and  ought  to  have  been  sustained :  Therefore  dismiss 
the  action,  and  assoilzie  the  said  Duncan  M'Culloch,  and  de- 
cern :  Of  new  find  the  respondent,  the  said  Duncan  M'Culloch, 
entitled  to  expenses,  both  in  this  Court  and  in  the  Inferior 
Court ;  allow  the  accounts,"  &c. 

Lord  Ordinarg,  Cuninghame Act.  Deanof  Faculty  (Wood), 

G.  G.  Bell;  Ferriers  and  Duff,  W.S.,  Agente Alt,  Solicitor- 
General  (M'Neill),  Patton;  Archibald  M'Neill,  W.S.,  Agent. 
_F.  C&rA.— |J.WJ 


2Sth  January  1842. 

Second  Division (J.  W.) 

No.  103. — Hugh  Allan,  Pursuer^  v.  The  Tbustees 
of  Robert  Glasgow,  Defenders^ — Bt  ^  contra^ 
jKuUerM  and  ClaimanU, 

Trust- Deed — Revocation  —  Intention — An  heritable  property 
having  been  found  to  be  ineffectual^  conveyed  by  a  trust-ditpo^ 
siUon  and  eettlement,  in  a  competition  between  the  testator*§ 
heiT'at'law  and  the  residuary  legatee  under  a  previous  settle' 
ment,  revohed  by  the  trust-disposition  only  **  in  so  far  as  in- 
eonsisient  with  these  presents*' — Held  that  the  heir-at-law  was 
esehuUd^  and  that  the  residuary  legatee  was  to  be  preferred. 

In  1802,  Robert  Glasgow  of  Montgreenan  executed 
a  trust-disposition  and  settlement,  conveying  the  whole 
property,  of  whatever  kind  and  wherever  situated,  be- 

bCOTTISH  JURIST. 


longing  to  him  at  the  time  of  his  death,  to  trustees,  for 
the  purpose  of  paying  debts,  and  certain  sums  of  money 
and  annuities  therein  specified,  and  thereafter  destin- 
ing the  free  residue  of  his  estates,  real  and  personal, 
failing  lawful  heirs  of  his  body,  to  his  natural  daughter 
Mrs  Ann  Glasgow,  now  wife  of  Robert  Robertson 
Glasgow  of  Montgreenan.  This  deed  reserved  the 
granter's  liferent,  with  full  power  *hnd  liberty  to  him, 
at  any  time  of  his  life,  to  alter,  innovate  or  revoke  the 
same,  and  to  make  such  other  settlements,  deeds  or 
codicils  relative  to  his  estate,  real  and  personal,  as  he 
should  think  fit. 

The  present  question  is,  whether,  under  the  more 
recent  deeds  executed  by  Mr  Glasgow,  the  disposition 
and  settlement  of  1802  has  been  revoked,  and  rendered 
of  no  force  or  efficacy  ? 

In  1818,  Mr  Glasgow  executed  a  deed  of  entail, 
settling  his  lands  and  estates  of  Montgreenan  and 
others,  failing  lawful  heirs  of  his  own  body,  upon  the 
husband  of  his  daughter,  Ann  Glasgow,  and  their  issue 
in  their  order.  Thereafter,  in  1821,  Mr  Glasgow  exe* 
cuted  a  supplementary  deed  of  entail,  and  the  three 
following  deeds :  ^rstj  a  trust-disposition  and  settle- 
ment of  his  whole  estates  and  effects  in  Scotland;  se* 
condj  a  will  and  testament  in  the  English  form ;  andv 
thirdj  a  deed  of  lease  and  release  in  regard  to  his  estates 
in  the  West  Indies.  These  several  deeds  were  exe« 
cuted  of  equal  date,  2.3d  June  182U 

The  fourth  and  fifth  purposes  of  the  trust-<lispositioQ 
and  settlement  are  declared  to  be : 
*'  That  my  said  trustees  or  trustee  shall,  as  soon  as  they  shall 
have  it  in  their  power,  from  the  state  of  the  trust-funds,  and  as 
they  shall  think  proper,  appropriate  and  apply  such  produce  or 
proceeds  of  my  real  and  personal  estate  hereby  conveyed,  to  the 
purchasing  of  lands  or  other  heritages  in  Scotland,  lying  con- 
tiguous, or  as  near  as  may  be  to  my  said  lands  and  estate  of 
Montgreenan  in  Scotland,  as  such  purchases  can  he  met  with, 
and  most  conveniently  and  advantageously  made,  and  take  the 
rights  of  the  lands  and  other  subjects  so  to  be  purchased  hy 
them,  to  and  in  favour  of  themselves  and  the  survivor  of  them, 
as  trustees,  for  the  ends,  uses,  and  purposes  particularly  before 
and  after  mentioned.  Fifthly,  To  the  end  that  my  said  trus- 
tees or  trustee  shall,  immediately  upon  making  the  sard  pur- 
chases, and  having  their  titles  thereto  completed,  or  as  Moon 
thereafter  as  can  be,  make  and  execute  a  deed  of  etttatl  of  the 
said  lands  and  others  so  to  be  purchased  by  them,  settling  and 
disponing  the  same  to  and  in  favour  of  the  said  Robert  Robert* 
son.  Esquire ;  whom  failing,  to  the  other  heirs  of  entail  and 
substitutes  named  and  appointed  by  me  in  the  said  deeds  of  en« 
tail  executed  by  me  of  my  said  lands  and  estate  of  Montgreenan 
and  others  in  Scotland,  of  the  lOth  day  of  February  1818,  and 
on  the  date  hereof^  which  are  here  specially  referred  to." 

Mr  Glasgow  died  in  1827,  and  possessed  of  a  pro- 
perty called  Seafield,  lying  at  a  distance  from  Mont- 
greenan, the  entailed  estate. 

The  trustees  having  accepted  of  the  trust,  completed 
titles  by  adjudication  in  implement  to  the  property 
which  had  been  conveyed  to  them  generally  by  the 
trust- disposition  and  settlement.  Tliis  deed  contained 
no  power  of  sale,  and  the  trustees  brought  an  action 
of  declarator,  in  which  they  called  as  defenders  Mr 
Glasgow's  heirs  of  entail  and  heir-at-law.  The  sum* 
mons  concluded,  that  they  should  be  found  and  de- 
clared entitled  to  sell  and  dispose  of  the  villa  of  Seafield, 
and  to  give  a  valid  title  to  the  purchaser,  and  to  pur- 
chase lands  in  the  vicinity  of  Montgreenan  with  the 
price  thereof,  and  to  entail  them  on  the  series  of  heirs 
mentioned  in  the  former  deeds  of  entail — all  in  term» 
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of  the  trust-deed.  The  Court  found  and  declared  in 
terms  of  the  libel  (vttU  ante^  Vol.  IV.  p.  365),  but  the 
judgment  was  reversed  on  appeal  {vide  antey  Vol.  VIII. 
p.  144).  This  had  the  effect  of  taking  the  unentailed 
heritage  in  Scotland  out  of  the  trust-deed  of  1821. 
Thereupon  the  present  actions  were  instituted, — ^the 
one  a  process  of  multiplepoinding  at  the  instance  of  the 
trustees,  narrating  Ihat  they  had  levied  and  received 
the  rents  and  produce  of  the  unentailed  lands  since  the 
death  of  Mr  Glasgow,  and  that  they  had  already  ap- 
plied, and  were  willing  to  apply  and  distribute  the  same 
according  to  the  various  directions  and  appointments 
of  the  truster,  contained  in  his  trust-disposition  and 
settlement,  but  had  been  interrupted  therein  by  the 
questions  which  had  arisen,  and  calling  into  the  field 
the  heirs-at-law, — the  annuitants  and  legatees  under 
the  settlements, — Mrs  Glasgow  and  her  husband  for 
his  interest, — and  the  heirs  of  entail. 

The  other  action  is  a  process  of  declarator  and  count 
and  reckoning  at  the  instance  of  the  heirs-at-law  against 
the  trustees,  proceeding  on  the  subsumption,  that,  in 
the  circumstances  narrated,  the  trustees  "  have  no 
power  to  sell  the  lands  of  Seafield,  or  any  other  of  the 
lands  and  others  conveyed  in  the  said  trust-disposition, 
or  to  apply  the  price,  prices,  or  produce  thereof,  for 
•the  purpose  of  entailing  lands,  in  the  terms  mentioned 
\n  said  trust'disposition,  or  for  any  other  purpose  there- 
in mentioned ;"  "  seeing  that,  according  to  the  concep- 
tion and  terms  of  the  said  trust-deed,  the  said  heirs-at- 
law  have  not  been  legally  displaced,  disappointed,  or 
excluded  from  the  said  subjects  in  favour  of  the  said 
trustees,  or  of  the  parties  interested  in,  or  favoured  by 
the  said  trust-deed." 

In  the  conjoined  processes,  claims,  founded  on  a  va- 
riety of  pleas,  were  lodged  by  each  of  the  parties 
called ;  but  the  following  pieas  stated  by  Mrs  Glasgow 
were  those  on  which  the  case  was  ultimately  disposed 
of: — 1.  The  trust-disposition  and  settlement  of  1802 
is  sufficient  to  prevent  the  deceased  from  having  died 
intestate^  as  regards  any  portion  of  his  succession.  2. 
By  that  deed  the  heirs-at-law  of  the  deceased  were 
effectually  exhceredated.  3.  The  claimant,  as  residuary 
legatee  under  the  deed,  is  entitled  to  the  fund  in  me* 
dio,  or,  'at  least,  as  in  competition  with  the  heirs  a6 
intestaio,  she  is  entitled  to  such  part  as  shall  be  found 
not  to  belong  to  the  heirs  of  entail  or  legatees  of  the 
deceased. 

In  the  trust-disposition  and  settlement  of  1821,  there 
is  contained  a  clause  of  revocation  of  former  settle- 
ments in  these  terms : 


'*  And  I  do  hereby  revoke  all  other 
ment  executed  by  me  in  relation  to  my 
and  effects  herein  before  conveyed,  in 
be  inconsistent  with  these  presents, 
deeds  of  entail,  and  a  will,  conveyance, 
lisb  form,  made  and  executed  by  me 
estate  in  England,  or  the  West  Indies, 
all  of  the  date  of  these  presents." 


former  deeds  of  settle- 
real  and  personal  estate 
so  far  as  the  same  may 
excepting  the  said  two 
and  lease  after  the  Eng- 
relative  to  my  personal 
and  my  property  there. 


The  English  will  revoked  all  former  wills,  codicils, 
and  testamentary  dispositions  whatsoever,  at  any  time 
heretofore  made. 

The  Lord  Ordinary  ordered  cases,  and  made  avi- 
zandum to  the  Judges  of  the  Second  Division,  who 
appointed  the  same,  and  additional  cases,  to  be  laid 
before  the  Judges  of  the  First  Division  and  permanent 


Lords  Ordinary  for  their  opinions.     The  following 
opinions  were  in  consequence  returned : 

Zorcf  Jeffrey^  concurred  in  by  Lords  Cochbum  and 
Murray  : 

**  It  having  been  finally  settled  by  the  judgment  of  the  House 
of  Lords,  that  the  trustees  of  Mr  Glasgow,  though  actual!/ 
vested  with  a  (fiduciary)  fee  of  his  unentailed  Scotch  heritage, 
had  yet  no  power  to  sell  that  property,  nor  (as  I  understand  the 
judgment)  to  apply  its  proceeds  for  the  purposes  of  the  trust, 
there  are  only  two  questions,  as  I  conceive,  that  now  renoain 
for  adjudication,— ;/!rs/,  to  whom  these  trustees  ought  now  to 
make  over  this  property  ?  and,  Beeond,  under  what  burdens,  or 
with  what  rights  of  relief,  it  must  be  so  taken  or  cotrveyed  ? 

"  When  the  judgment  referred  to  was  given,  there  were  no 
other  claimants,  as  against  the  trustees  and  heirs  of  entail,  but 
the  heirs-at-law  of  the  testator ;  and  it  was  no  doubt  chiefly 
with  reference  to  their  peculiar  rights  or  privileges  that  the 
views  and  pretensions  of  these  other  parties  were  rejected. 
Since  that  time,  however,  a  competing  claim  has  been  put  for- 
ward by  Mrs  Ann  Robertson  or  Glasgow  (a  daughter  of  the 
testator),  on  the  ground,  that  as  heirs-at-law  can  only  take 
where  there  is  no  valid  disposidon  by  the  ancestor,  she  is  in 
this  case  entitled  to  exclude  them,  in  virtue  of  an  earlier  settle- 
ment in  her  favour  in  1802,  which  she  contends  must  revive 
and  take  effect,  quoad  this  property  at  least,  if  the  later  deeds 
of  1821  are  truly  inoperative,  and  incapable  of  conveying  the 
fee.  If  she  succeed  in  this  claim,  there  is  substantially  an  end 
of  the  present  litigation :  the  whole  right  of  the  heirs-at-law 
being  consequently  barred,  while  the  trustees,  and  all  the  other 
parties,  in  effect  abet  and  concur  in  her  pretensions.  The  first 
of  the  questions  above  stated  is  therefore  a  strictly  prefmdicial 
question,  and  must  consequently  take  precedence  of  all  others 
in  the  discussion. 

*'  Now,  upon  this  question,  I  have  no  hesitation  in  saying, 
that  my  opinion  is  entirely  against  this  dairo  of  the  daughter, 
and  that  I  think  the  original  destination  in  her  favour,  in  the 
deed  of  1802,  was  effectually  revoked,  and  supet  seded  ia  to/o, 
by  the  subsequent  settlements  of  1821.  I  do  not  go  so  mu^i. 
on  the  words  of  revocation  in  these  letter  deeds  (though  these 
are  by  no  means  to  be  disregarded),  as  on  the  total  diversity  in 
the  whole  scheme  and  policy  of  the  two  settlements ;  and  the 
utter  impossibility  of  supposing  that  the  party  who  executed 
the  latter  could  intend  that,  in  any  contingency,  any  part  of  the 
former  should  have  effect.  My  view  of  the  matter  is  shortly 
this :  Both  settlements  are  total  or  general  settlements,  and  im- 
port a  destination  of  the  whole  property  of  the  testator.  But 
they  are  fundamentally  irreconcil»ble  with  each  other,  and 
obviously  incapable  of  standing  together,  not  only  in  their  ge- 
neral import  and  efiecf,  but  in  every  one  head  and  item  of  their 
smallest  details.  The  whole  trustees  and  executors  are  different 
— the  whole  legacies  and  legatees  are  difilerent ;  and  the  desti- 
nation of  (he  residue  i«  entirely  to  different  peraons,  md  under 
totally  different  conditions.  The  provisions  for  the  daughter, 
in  particular,  fire  of  so  opposite  and  inconsistent  a  natuir«  as  to 
make  it  a  matter,  not  of  probable  inferenee,  but  of  absolute  cer- 
tainty, that  it  must  have  been  meant  to  recal  the,  former  t«  toto, 
when  the  latter  were  substituted  in  their  place. 

**  The  first  general  settlement  is  contained  in  a  single  deed, 
executed  in  April  1802.  It  is  in  the  form  of  a  trust-conveyance 
to  ten  several  persons — some  of  whom  undoubtedly  survived 
till  after  1821 — and  conveys  expressly  his  whole  property  and 
effects,  heritable  and  moveable,  in  Scotland,  the  West  Indies, 
or  any  other  place :  And  after  directing  the  payment  of  his 
debts,  and  certain  specific  legacies  and  annuities,  appdnta  t^e 
whole  free  residue  to  be  made  over,  in  fee-simple,  to  the  law- 
ful issue  of  his  own  body,  if  he  should  have  any ;  or,  on  fail- 
ure of  such  issue,  to  his  daughter,  the  present  claimant,  and  to 
other  persons  in  the  event  of  her  predecease.  In  the  event  of 
his  having  lawful  issue,  her  provision  is  reduced  to  a  legacy  of 
£10«000,  payable  on  her  marriage  or  attaining  mjority: — 
And  this  is  the  whole  of  the  original  settlement,  on  which  she 
now  founds,  as  still  subsisting,  at  least,  as  to  the  unentailed 
Scotch  heritage.  It  reserved,  of  course,  the  fullest  powers  of 
revocation ;  and,  without  any  such  reservation,  was  indisputably 
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linUe,  in  in  own  nature,  to  be  totally  evactuted  by  any  subse- 
quent and  inconsistent  arrangement. 

*'  The  teeond  and  last  general  settlement  was  effected  by  four 
several  deeds,  which  are  all,  howerer,  to  be  taken  together, 
and  were,  in  fact,  executed  vntco  eontextu,  and  with  express  re- 
ference to  each  other,  in  June  1821.  Such,  at  least,  I  think,  is 
now  to  be  taken  as  the  true  date  of  this  last  or  subsisting  gene- 
ral settlement — for  though  one  important  part  of  it,  the  first 
entail  of  Montgreenan,  was  actually  made  in  1818,  yet,  as  it 
was  added  to,  and  substantially  completed  by,  a  supplementary 
deed,  of  equal  date  with  the  others  in  June  1821,  the  whole  en- 
tailed disposition  may  properly  be  held  to  have  been  deliberately 
confirmed  and  granted  de  novo  as  at  that  period,  when  it  was  for 
the  first  time  adopted  and  incorporated  into  the  general  settle- 
ment, which  was  then  undoubtedly  completed,  and  left  to  govern 
the  entire  succession  of  the  testator  at  his  death.  Now,  the 
•lightest  sketch  of  the  import  and  tenor  of  this  last  settlement 
will  suffice,  1  think,  to  show  how  necessarily  its  execution  im- 
plied (even  if  it  had  not  expressed)  the  total  and  final  revocation 
of  the  former. 

'*  le  consisted  then,  as  I  have  said,  of  four  main  branches, — 
First,  the  entail  and  supplementary  entail  (the  last  being  dated 
23d  June  1821)  of  the  principal  property  of  Monrgreenan ;  in 
which  it  is  very  remarkable  that  his  daughter  is  not  called  to  the 
succession  in  any  event,  either  as  heir  or  institute ;  the  destina- 
tion bsing,  first,  to  his  own  lawful  issue,  and  on  failure  of  such 
issue,  to  Robert  Robertson,  the  hmband  of  hU  daughter,  and  the 
issue  of  their  marriage;  whom  failing,  to  other  substitutes. 

"  Then  comes,  of  the  same  date,  June  1821,  a  last  will  and 
testament  in  the  English  form,  making  over  the  whole  of  his 
property,  of  every  description,  out  of  Scotland,  to  eight  several 
executors  or  trustees, — no  one  of  whom  is  the  same  with  any 
of  those  in  the  deed  of  1802, — for  the  purpose  of  paying  all  his 
hiwful  debts,  and  a  great  number  of  large  legacies  there  speci- 
fied ;  including  an  annuity  of  £3000  a-year  to  his  daughter  and 
her  husband,  and  no  less  than  £30,000  to  their  younger  children. 
I  do  not  see  the  least  reason  to  doubt  that  this  deed  was  intend- 
ed to  convey,  and  did  effectually  convey,  to  the  trustees,  the 
whole  West  India  property  of  the  testator;  and  indeed,  as  they 
are  anxioasly  enjoined  immediately  to  sell  what  is  so  conveyed, 
and  oui  of  Ae  proceeds  to  pay  these  large  legacies,  and  all  the 
debts ;  and  as  the  daughter  now  says,  and  the  fact  is  not  dis- 
puted, that  he  never  bad  any  heritabU  property  whatever  out  of 
Scotland,  except  that  in  the  West  Indies,  and  very  little  per- 
•onal, — it  seems  to  me  very  plain,  that  it  was  mainly,  if  not  en- 
tirely for  the  purpose  of  conveying  his  large  West  Indian  estates, 
that  this  anxious  and  elaborate  deed,  containing  full  directions 
for  the  sale  of  all  the  '  lands,  messuages,  and  real  estate  thereby 
conveyed,'  was  framed  and  executed. 

*'  Nor  does  it  appear  to  me  that  the  slightest  doubt  is  thrown 
apoo  this  by  the  fact,  that  he  also  left  behind  him,  in  the  third 
place,  a  supplementary  or  additional  deed  (of  the  same  date  of 
June  1821),  having  express  relation  to  this  West  India  property. 
This,  too,  is  in  the  English  form,  and  is  entitled  a  lease  and  re- 
lease, whereby  the  whole  West  India  property  is  again  made 
over,  in  a  new  technical  form,  to  the  very  same  trustees  and 
executors  m  those  in  the  general  will — under  burden  of  all 
debts  affecting  that  property,  and  of  all  legacies  which  have  been 
or  may  be  left  by  aay  will  or  testamentary  writing.  The  imme- 
diate object  or  use  of  this  last  deed  I  do  not  of  course  presume 
professionally  to  understand.  But  it  appears  to  me  to  have  been 
intended  to  give  the  executors  more  ready  and  advantageous 
access  to  the  properties,  and  to  vest  them  with  a  more  authori- 
utive  title  than  they  might  have  had  under  the  general  will 
alone,  to  which  this  deed  is  obviously  relative  and  ancillary, 
and  of  which  indeed,  as  being  executed  wnieo  comtextu,  and  in 
fisvoor  of  the  same  parties,  it  can  only  be  regarded  as  exegetic 
or  eooBplementary.  I  have  omitted  to  mention,  that  the  leading 
ittscractioo  in  both  these  deeds  is  to  invest  the  whole  residue, 
after  payment  of  debts  and  legacies,  in  the  purchase  of  lands  to 
be  eotailad  along  with  those  of  Montgreenan. 

'*  ThmfimHh  and  last  part  of  the  general  settlement  of  1821 
is  the  tmt-deed  more  immediately  in  question,  and  of  equal 
date  witk  the  three  former,  whereby  the  testator  makes  over 
to  the  same  eight  trustees  and  executors,  as  in  the  two  last-men- 
tioaed  deeds,  the  whole  of  bis  'properties  of  every  description 


in  Scotland,  except  only  his  entailed  estates,  under  burden 
of  his  debts  and  legacies  generally,  and  of  certain  specific  lega- 
cies mentioned  in  the  body  of  it,  including  one  to  bis  daughter 
and  her  husband,  of  his  whole  plate,  furniture,  library,  frc.,— 
with  a  concluding  instruction,  parallel  to  that  in  the  two  other 
deeds,  to  invest  the  whole  free  residue  in  lands  to  be  entailed 
with  Montgreenan.  The  general  will  contains,  however  need- 
lessly, an  express  and  absolute  revocation  of  all  former  wills  and 
testamentary  dispositions ;  while  this  trust-deed,  of  equal  date, 
also  expressly  revokes  '  all  former  deeds  and  settlements  in  re- 
lation to  the  subjects  herein  conveyed,  in  so  far  as  inconsistent 
with  these  presents — excepting  only  the  .said  two  deeds  of  en- 
tail, and  a  will,  conveyance,  and  lease  aher  the  English  form, 
relative  to  my  estates  in  England  or  the  West  Indies.' 

*'  Now,  whether  these  clauses  of  revocation  are  looked  to,  or 
the  general  tenor  of  the  settlements  in  which  they  occur,  I 
think  it  equally  clear,  that,  by  their  execution,  the  whole  former 
settlement  was  funditus  and  totally  recalled.  I  sbould  hold 
this  to  be  pretty  clearly  the  case  even  as  to  the  special  legacies 
given  by  that  former  settlement ;  for  though  their  subsistence 
might  not  be  directly  inconsistent  with  the  tenor  of  those  last 
executed,  yet,  considering  that  both  were  general  settlements-, 
that  the  original  legaciirs  (very  few  in  number)  were  charged 
indiscriminately  upon  the  whole  fee-simple  succession,  and 
only  directed  to  be  paid  by  certain  trustees  from  the  undivided 
succession  then  placed  in  their  hands — and  that,  twenty  years 
after,  the  whole  of  that  property  was  taken  finally  away  from 
these  original  trustees — a  very  great  part  of  it,  viz.,  the  large 
entailed  estate,  undoubtedly  discharged  of  all  legacies,  and  the 
remainder  placed  in  the  hands  of  an  entire  new  set  of  trustees, 
who  had  no  connection  with,  or  knowledge  of  the  former  deed, 
with  specific  directions  to  pay  out  of  its  proceeds,  not  these,  but 
certain  other  enumerated  legacies,  to  entirely  different  persons, 
and  to  a  very  large  amount, — it  would  seem  difficult  to  doubt 
that  the  whole  of  these  original  bequests  must  be  held  to  have 
been  recalled ;  and  the  declared  burdens  which  are  alone  no- 
ticed in  that  ultimate  settlement,  or  in  any  way  intimated  to 
the  present  trustees,  to  have  been  the  only  burdens  with  which 
it  was  intended  to  affect  it.  The  cam;  is  very  nearly  as  if  the 
original  legacies  had  been  charged  exclusively  upon  a  particular 
property,  and  that  property  had  been  afterwards  alienated  for 
obviously  inconsistent  purposes. 

"  But  however  this  may  be  as  to  the  original  legacies,  or  the 
original  legatees,  to  whom  nothing  whatever  is  left  by  the  new 
settlement,  it  really  seems  impossible  to  doubt  that  at  all  events 
the  whole  original  provisions  for  the  daughter  were  finally  re- 
called, and  that  it  would  be  directly  and  palpably  taconsts/eii^ 
to  hold  that  any  of  these  could  be  claimed  along  with  those  in 
the  last  set  of  instruments.  The  first  provisions  were  an  alter- 
native legney  of  £10,000,  or  (in  the  event  which  has  happened) 
a  right  to  take  in  fee-simple  the  whole  free  property,  of  every 
denomination.  By  the  new  settlement,  however,  she  is  most 
certainly  to  have  neither  of  these  things ;  but  in  their  place,  and 
as  an  entire  new  provision,  she  is  to  get,  along  with  her  husband, 
a  joint  annuity  of  £3000  a-year,  with  a  legacy  of  plate,  books 
and  furniture — to  have  her  husband  institute,  and  her  children 
first  heirs  in  the  new  entail— to  have  £30,000  for  her  younger 
children — and  the  whole  farm-stock  and  utensils  upon  the  en- 
tailed property  for  her  husband.  The  question  then  is — not 
whether  this  was  or  was  not  an  adequate  compensation  for  the 
annulment  of  the  former,  pro  visions, — for  the  testator  was  en- 
titled to  annul  all  these  without  any  compensation  at  all, — but 
whether  the  granting  of  this  new  provision  did  not  necessarily 
import  the  total  annulment  of  the  old?  and  upon  this  I  do  not 
see  how  there  can  well  be  a  doubt. 

**  The  words  of  revocation  are — '  in  so  far  as  inconsistent  with 
these  presents.'  But  could  '  these  presents,'  which  did  not 
leave  a  particle  of  heritage  in  fee-simple  to  any  one,  but  directed 
the  whole  property,  after  paying  debts  and  legacies,  to  be  en- 
tailed to  the  entire  exclusion  of  the  daughter,  be  in  any  way 
consistent  with  a  settlement  which  had  no  entail  in  contempla- 
tion, but  left  the  great  mass  of  the  property  directly  to  that 
daughter  in  fee-simple  ?  Looking  to  the  tenor  of  the  deed, 
therefore,  in  which  it  occurs,  the  clause  of  revocation,  I  should 
say,  must  be  read  as  if  it  had  run  in  terms  like  these — *  and 
whereas  I  now  mean  to  make  new  provisions  for  my  daughter 
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Mid  her  family,  entirely  inconsistent  with  those  in  my  original 
settlement,  I  hereby  revoke  absolutely,  and  annul  in  toto  the 
whole  of  these  former  provisions  ;*  in  which  case  it  does  not 
aeem  to  be  disputed  that  the  revocation  would  have  been  con- 
clusive, even  if  the  last  settlement  (from  being  made  on  death- 
bed, want  of  due  execution,  or  otherwise),  had  proved  altogether 
inefiectual.     But  the  important  thing  here  is,  that  that  settle- 
ment Aas  taktn  effkct  in  almost  all  its  particulars — and  especially 
that  the  claimant  has  got  Cor  will  get)  all  that  was  intended  for 
her  by  that  deed-^nd  will  in  fact  su^ier  no  substantial  prejudice 
by  the  subjects  in  dispute  being  taken  by  the  heirs-at-law.   Not 
only  is  she  and  her  husband  in  possession  of  the  whole  rents  of 
the  entailed  estate,  with  all  its  stocking  and  pertinents,  as  part 
of  the  goods  in  communion,  and  her  younger  children  provided 
m  £30,000,  which  was  plainly  the  main  remuneration  contem- 
plated when  the  former  provisions  were  withdrawn, — ^bnt  she 
herself  is  in  the  enjoyment  of  her  annuity  of  £3000,  and  her 
legacy  of  plate  and  furniture.    But  besides,  if  the  other  avail- 
able funds  are  sufficient  to  pay  the  debts  and  legacies,  the  only 
persons  having  any  interest  in  the  present  question  are  the  heirs 
of  entail,  in  whose  number  tAe  is  not  included ;  and  that  this  is 
truly  the  condition  of  matters  may  be  safely  enough  assumed 
from  the  fact,  that,  till  very  lately,  theirs  was  the  only  interest 
set  forth  by  the  acting  trustees,  one  of  whom  is  this  very 
claimant,  the  daughter  herself ;  and  even  if  the  other  funds 
should  prove  inadequate  for  payment  of  the  debts  and  legacies, 
the  only  parties  who  could  be  affected  by  the  heirs-at-law  suc- 
ceeding in  their  vindication  of  the  subjects  in  dispute,  would  be 
the  creditors  and  legatees.     But  as  it  is  only  to  the  reeidue  of 
the  Scotch  property,  after  satisfying  all  these,  that  she  was  ori- 
ginally provided  by  the  deed  of  1802,  it  is  plain  that,  in  such 
an  event,  nothing  whatever  would  remain  to  be  taken  by  her 
under  that  settlement.     In  any  view,  therefore,  she  has  really 
no  inteiest  to  maintain  that  that  deed  should  still  be  held  as  sub- 
sisting. 

'*  She  refers  to  certain  cases  as  to  the  effect  of  revocations 
occurring  in  deeds  which  were  reducible  on  the  head  of  death' 
bed.  But  nothing,  I  think,  can  be  more  unfortunate  than  such 
a  reference.  In  iheflrat  place,  there  is  nothing  parallel  in  theprin^ 
eiple  on  which  effect  isgiven  or  denied  to  revocations  on  deathbed, 
and  that  which  allows  or  disallows  them  in  cases  like  the  present. 
In  all  these  latter  cases  intention  alone  is  looked  to,  and  there 
is  truly  no  question  as  to  power ;  whereas  a  deathbed  deed  is 
always  annulled,  in  a  question  with  the  heir,  as  being  uitra  vires, 
or  rather,  as  not  being  truly  the  deed  of  the  party  ;  and  accord- 
ingly* if  the  settlement  of  1821  had  been  challengeable  on  that 
ground,  the  fundamental  conveyance  of  the  Scotch  heritage  to 
the  trustees  would  have  fallen  in  toto,  and  no  question  ever 
been  raised  as  to  its  being  applicable,  or  not  applicable  to  the 
purposes  of  the  trust ;  whereas,  in  the  actual  case,  the  trustees 
are  infeft  on  a  confessedly  valid  conveyance  to  them ;  and  the 
only  question  is,  for  what  purposes,  or  for  whose  beboof,  they 
shall  now  dispose  of  it?  But,  in  the  next  place,  the  whole 
doctrine  established  by  the  decisions  referred  to,  is,  when  pro- 
perly considered,  entirely  adverse  to  the  views  of  the  claimant, 
and,  in  fact,  of  itself  sufficient  to  exclude  her  present  pretensions. 
It  is  settled,  no  doubt,  that  the  mere  execution  on  deathbed  of 
an  inconsistent  disposition  of  heritage,  will  not  be  held  per  se 
to  revoke  a  former  revocable  settlement,  so  as  to  let  in  the 
challenge  of  the  heir-at-law ;  because  such  a  disposition,  in  the 
event  of  such  a  challenge,  would  be  ,a  mere  nulliiy  ;  and  the 
effect  of  the  challenge,  therefore,  would  necessarily  be,  to  leave 
things  exactly  as  they  were  before  it  was  executed— 4md,  con- 
sequently, on  the  footing  of  the  former  settlement.  But  wher- 
ever there  is  an  express  revocation  of  former  settlements,  though 
contained  in  a  deed  which  is  inoperative  against  the  heir  in  re- 
spect of  deathbed,  it  is  equally  well  settled  that  such  a  revo- 
cation is  effectual,  and  that  no  one  can  found,  either  against 
the  heir-at-law  or  any  one  else,  upon  these  former  settlements. 
In  the  remarkable  case  of  Crawford  and  Coutts,  an  attempt  was 
made  to  amalgamate  or  combine  both  these  rules,  by  a  clause 
of  revocation  very  peculiarly  expressed  ;  and  it  was  a  question 
of  some  diffkulty  to  determine  what  efl^ct  should  be  given  to 
it.  But  neither  of  the  rules  themselves  was  doubted  of,  or  has 
ever  since  been  brought  into  dispute  :  and  it  seems  plain  to  me, 
that  the  present  case  is  distinctly  within  the  principle  of  the 


last.   The  very  fact,  indeed,  that  there  was  thought  to  be  great 
difficulty  in  Crawford's  case,  satisfies  me  that  there  could  have 
been  none  whatever  as  to  this.     It  was  there  attempted  to  ex- 
clude the  challenge  of  the  heir-at-law,  by  an  ambiguous  or  im- 
plied saving  of  that  of  the  disponee  in  a  former  deed,  to  this 
limited  effect,  though  all  former  settlements  were  generally 
revoked.     In  short,  it  was  an  indirect  attempt  to  make  the 
revocation  of  those  earlier  deeds  depend  upon  the  latter  being 
allowed  to  subsist ;  and  the  greatest  doubts  were  entertained 
as  to  the  competency  of  effecting  such  a  purpose,  even  by  worda 
introduced  for  that  very  object.     In  this  Court,  however,  they 
were  found  to  be  effectual :  But  in  the  House  of  Lords,  even 
this  plain  expression  of  intention  was  found  to  be  unavailing, 
and  the  heir's  right  to  challenge  was  admitted,  in  consequence 
of  the  general  words  of  revocation,  though  so  significantly  quali- 
fied.    In  the  present  case,  however,  there  is  not  the  slightest 
indication  of  any  such  purpose  being  entertained.     The  revo- 
cation has  no  reference  whatever  to  the  ultimate  validity  of  the 
deed  in  which  it  is  contained,  but  only  to  the  consistency  or  in- 
consistency  of  its  actual  tenor  with  that  of  any  former  settlement. 
The  words,  in  my  opinion,  can  possibly  bear  no  other  sense ; 
since  I  am  unable  to  conceive  how  one  deed  can  be  found  to  be 
consistent  or  inconsistent  with  another,  except  by  collating  the 
several  provisions  which  they  actually  contain  ;  and  it  does  ap- 
pear to  me  to  be  nothing  less  than  simply  unintelligible  to  say, 
that  though  their  written  tenor  is  wholly  irreconcilable,  they 
might  become  consistent  by  one  of  them  proving  ineffectual ! 
That  the  one  may  no  longer  stand  in  the  way  of  the  other,  in 
such  an  event,  may  be  very  true;  but  when  it  is  confessedly 
settled,  even  in  these  favourable  cases  of  deathbed,  that  an  ex- 
press revocation  will  still  have  effect,  though  contained  in  a 
deed  wholly  inoperative  quoad  ultra,  the  plain  result  is,  that 
both  deeds  must,  in  all  such  cases,  be  found  ineffectual,  and 
neither  of  them  capable  of  displacing  the  heir-at-law.     In  the 
present  case,  the  revocation  is  as  express  as  words  can  make 
it,  and  the  inconsistency  of  the  two  deeds  as  indisputable ;  and 
therefore,  unless  it  can  be  maintained,  in  the  fsce  of  all  the 
authorities,  that  a  revocation  must  in  all  cases  be  sopite  by  the 
deed  containing  it  proving  inoperative,  it  is  obvious  that  the 
claimant  would  have  no  case,  even  if  the  whole  of  the  last  ge- 
neral settlement  of  1821  had  been  found  incapable  of  execution, 
and  she  left  accordingly  without  any  provision  under  either. 
But  when  it  appears  that,  on  the  contrary,  she  has  actually  been 
secured  in  the  whole  of  these  inconsistent  provisions,  it  must 
appear  altogether  extravagant  to  maintain  that  she  is  yet  en- 
titled to  exclude  the  heirs-at-law,  as  the  undi vested  disponee 
under  that  earlier  settlement. 

"  Holding  it  then  to  be  clear,  that  the  heirs-at-law  are  the 
only  parties  now  entitled  to  claim  these  heritable  subjects  from 
the  trustees,  the  only  remaining  questions  are — 1st,  Whether 
they  are  entitled  to  take  them  free  from  the  debts  and  legacies 
with  which  the  whole  succession  was  burdened  by  the  settle- 
ment of  1821  ?  And  2dbf,  If  they  are  liable  for  a  share  of  those 
debts  and  legacies,  whether,  and  to  what  extent,  they  are  en- 
titled to  relief  from  those  who  take  the  other  trust-properties? 
*'  Both  these  questions  are  attended  with  difficulty,  and  I 
cannot  say  that  I  have  absolutely  made  up  my  mind  as  to  the 
first  of  them.  But  the  inclination  of  my  opinion  is,  that  the 
heirs  are  now  entitled  to  take  these  subjects  freed  from  the  pur- 
poses of  the  trust ;  liable,  of  course,  as.  successors  titulo  lucra^ 
tivo,  to  the  debts  of  the  defunct,  and  as  representing  him;  but 
entitled  to  a  total  relief  from  those  who  have  no  other  title  to 
the  rest  of  the  trust-property  than  a  disposition  expressly  bur- 
dening it  with  these  debts. 

*'  The  chief  difficulty  in  the  way  of  this  opinion  arises  on  the 
cases  of  Erskine's  Trustees,  Hamilton  and  Campbell,  referred 
to  in  the  case  for  the  heirs  of  entail.  But  I  have  already  stated 
(in  the  note  to  my  interlocutor  of  13th  March  1839)  that  these 
cases  differ  entirely  from  the  present,  in  this  important  par- 
ticular, that  the  parties  there  found  liable  for  their  share  of 
legacies  and  provisions,  had  no  other  title  to  the  subjects,  which 
they  took  bodily  from  the  want  of  a  power  of  sale,  than  the  trust- 
deed  itself,  which  had  burdened  all  that  was  contained  in  It 
with  these  legacies ;  whereas  the  heirs  here  take  jure  sanguinis, 
and  by  a  title  independent  of  the  trust-deed  altogether.  In 
these  cases,  the  parties,  taking  under  the  deed,  were  most  justly 
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held  bound  by  the  deed ;  and  the  judgments,  in  lo  far  as  they 
touched  the  point  now  at  issue,  in  truth  proceeded  on  the  plain 
principle  of  approbate  and  reprobate.  It  is  very  true,  that  in 
the  present  case  the  heirs  must  take  ^om  the  tnutees;  and  do 
not  and  cannot  challenge  the  general  conveyance  under  which 
these  trustees  are  now  infeft  in  these  properties.  But  they 
assuredly  take  no  benefit  under  that  conveyance,  and  cannot 
therefore  be  held  to  approbate  it,  in  the  sense  of  law;  and  above 
all,  they  do  not,  like  the  parties  in  those  other  cases,  take  from 
these  trustees,  by  the  express  act  or  gift  of  the  truster,  but  by 
their  own  inherent  legal  rights  as  his  natural  representatives : 
And,  although  the  trust  is  construed  into  a  trust  for  their  be- 
hoof (because  trustees  can  never  have  anything  but  a  fiduciary 
holding,)  still  it  is  a  trust  constituted  and  created  by  the  opera- 
tion of  the  law  alone ;  and,  not  being  derived  from  the  will  or 
bounty  of  the  ancestor,  cannot  be  affected  by  the  qualities  and 
conditions  which  he  could  effectually  attach  to  provisions  hav- 
ing no  other  origin. 

**  niB  is  the  best  ground,  perhaps,  on  which  to  rest  the  opi- 
nion to  which  I  incline.     But  even  if  it  were  thought  more 
consonant  Mrith  principle  or  legal  theory,  to  account  for  the  con- 
stitution or  emergence  of  a  trust  for  the  heirs,  by  the  supposi- 
tion (or  fiction  rather)  of  an  intention  to  that  effect  on  the  part 
of  the  truster,  I  should  think  that  the  only  form  such  an  inten- 
tion could  assume,  consistently  with  what  is  now  fixed  in  law 
and  admitted  in  fact,  would,  if  embodied  in  explicit  language, 
be  substantially  to  this  effect: — *  I  make  over  all  my  property 
to  you  my  trustees  (except  my  entailed  estates),  and  desire  you 
to  vest  yourselves  with  it  immediately  on  my  death — and  then 
I  direct  you  to  sell  and  turn  the  whole  into  money,  except  my 
Seoteh  heritage :  and  out  of  the  money  to  realised,  to  pay  my 
debts  and  legacies — But  you  are  not  to  sell  the  Scotch  heritage ; 
but  to  find  out  my  heirs-at-law,  and  convey  to  them,  to  be  held 
by  them  as  if  they  had  succeeded  to  it  ab  intestato,*     Consider- 
ing that  the  trustees  are  in  point  of  fact  legally  vested  with  this 
property,  and  yet  directed  to  pay  the  debts  and  legacies  only 
out  of  the  proceeds  of  what  is  conveyed  to  them — that  it  has 
been  finally  decided  that  the  heirs-at-law  are  not  displaced  or 
excluded  from  this  Scotch  heritage ;  and  that,  as  it  cannot  be 
sold  or  disposed  of  by  the  trustees,  there  can  never  be  any  prO' 
eeede  of  it  in  their  hands — it  really  appears  to  me  that  the  only 
way  of  reconciling  the  law  and  the  facts,  and  of  explicating  the 
resulting  rights  of  the  parties,  is  to  hold  (or  assume)  that  the 
views  of  the  truster  (or  of  the  law  operating  on  what  has  been 
effectually  done  by  him)  had  been  embodied  in  some  such  words 
as  the  preceding.     The  only  other  way,  indeed,  in  which  such 
a  trust  for  the  heirs-at-law  could  have  been  directly  expressed, 
would  have  been  by  still  directing  the  trustees  (as  above)  to 
keep  the  Scotch  heritage  unsold,  and  to  make  it  over  to  the 
heirs-at-law,  *  but  only  in  order  that  they  might,  out  of  its  pro- 
ceeds, pay  their  proper  share  of  my  debts  and  legacies,  and  take 
nothing  but  the  surplus  to  themselves,' — an  arrangement  which, 
as  implying  that  these  unknown  heirs-at-law  were  in  truth  to  be 
nominated  as  a  subordinate  and  additional  set  of  trust-disponeea, 
and  associated  as  such  with  those  originally  appointed,  in  a  joint 
administration  of  the  property,  and  in  the  settlement  of  debts 
and  legacies^  and  questions  of  relief  among  the  different  benefi- 
dariet,  does  appear  to  me  a  great  deal  more  irreconcilable,  either 
with  the  settled  law  of  the  case,  or  the  general  frame  and  policy 
of  the  deed,  than  that  first  suggested. 

'*  But  even  on  the  supposition  that  the  heirs  are  to  take  the 
lands  burdened  with  a  share  of  the  debts  and  legacies,  there  still 
remains  the  question  as  to  the  particular  share  which  should 
be  Imposed  on  them,  or  the  order  in  which  they  and  the  other 
beneficiaries  should  be  made  liable  ?  Now  upon  this  question  I 
have  never  had  any  serious  difficulty.  I  hold  it  to  be  quite  im- 
possible to  maintain  that  the  burden  of  these  debts  and  legacies 
is  laid  on  the  Scotch  properties  conveyed  by  the  trust-deed  of 
June  1821,  in  any  respect  more  onerously  or  directly  than  on 
the  West  India  and  other  foreign  properties  conveyed  by  the 
other  deeds  of  the  same  date ;  or  that  there  is  the  least  pretence 
for  holding  that  these  last  properties  were  entitled  to  relief 
iirom  the  former ;  or  only  to  be  liable  subeidiarie,  and  after  these 
were  exbaosted.  I  take  it,  on  the  contrary,  to  be  too  plain  to 
admit  of  question,  that  the  whole  were  subjected  equally,  and 
intended  to  be  made  liable  pari  passu ;  in  to  far  as  the  nature 


of  the  several  properties  themselves  did  not  entitle  some  of  them 
to  exemption  or  relief  upon  common  principles  of  law :  For,  in 
the  absence  of  any  express  provision  to  the  contrary,  I  think  it 
impossible  to  doubt  that  the  ordinary  roles  of  ranking,  and 
rights  of  relief,  as  between  heir  and  executor,  for  example,  or 
fiar  and  liferenter,  can  never  be  held  to  be  superseded,  but 
must  have  effect,  in  the  ultimate  accounting  under  a  tru&t,  ex- 
actly as  in  the  settlement  of  debts,  and  distribution  of  property, 
in  ordinary  succession  ab  intestato.  Now  it  is  upon  a  plain  ap- 
plication of  these  familiar  rules,  that  I  come  to  the  conclusion 
that  the  heirs-at-law  in  the  present  case,  taking  a  land  estate  as. 
such  in  forma  speeifica,  are  entitled  to  relief  of  all  moveable 
debts  and  legacies  from  those  who  take  the  executry  of  the 
debtor  or  testator,  whether  directly  as  nearest  of  kin,  or  as 
special  legatees,  or  beneficiaries  under  a  trust-settlement :  And 
then  it  only  requires,  for  the  practical  decision  of  the  question,  to 
consider,  that  as  the  last  will  and  the  lease  and  release,  not  only 
grant  power,  but  expressly  direct  and  enjoin  that  the  whole  heri- 
table subjects  thereby  conveyed  should  be  sold  and  turned  into 
money  immediately  on  the  death  of  the  teetator;  so  there  can  be  no 
doubt  that  in  all  questions  with  the  trustees  and  executors  under 
these  last  deeds,  this  direction  must  be  held  to  have  been  duly 
obeyed,  and  that  the  whole  foreign  property  in  their  hands  must 
now  be  considered  and  dealt  with  as  actual  executry.  And  upon 
this  ground  alone,  I  hold  the  heirs  entitled  to  relief;  or  in  other 
words,  only  liable  after  the  whole  personal  estate  has  been  ap- 
plied and  exhausted. 

**  I  do  not  think  it  necessary  to  say  anything  as  to  the  extra- 
vagant proposition  of  the  trustees,  that  they  should  keep  the 
property  in  question  unsold,  in  perpetuity,  and  make  over  the 
annual  proceeds  to  the  heirs  of  entail — except  merely,  that  it  is 
not  only  wholly  without  warrant  from  the  trust-deed  itself,  but, 
as  I  think,  in  manifest  contradiction  to  its  most  express  injunc- 
tions, as  well  as  to  the  opinions  judicially  delivered  in  the  House 
of  Lords,  to  the  effect  that  the  heirs-at-law  had  not  been  dis- 
placed or  excluded  from  their  right  of  succession  by  the  tenor 
of  that  deed. 

"  The  opinion  which  I  have  thus  formed,  would  give  the 
heirs  right,  as  I  conceive,  to  the  whole  rents  and  profits  of  the 
subjects  from  the  period  of  the  ancestor's  death  :  For  the  doc- 
trine of  bona  fide  perception  and  consumption  appears  plainly 
inapplicable ;  and  I  do  not  see  bow,  in  a  question  with  bene- 
ficiaries under  a  trust,  it  is  possible  to  stop  short  of  this  con- 
clusion ;  the  heirs,  however,  being  always  liable  for  a  rateable 
share  of  the  expenses  of  the  trust-management." 

Lord  Mackenzie,  concurred  in  by  Lords  Gillies  and 

Cuninghame : 

'*  I  rather  think,  that  in  this  case  the  heirs-at-law  are  ex- 
cluded, by  the  trust-disposirion  1802,  from  all  right  to  the  sub- 
jects in  dispute,  i.  e.,  the  Scotch  unentailed  heritable  subjects. 
This  trust-disposition  undoubtedly  carries  these  subjects  away 
from  the  heirs-at-law,  if  it  be  not  revoked.  Now,  this  trust- 
disposition  1802  is  not  revoked  absolutely  in  the'trust-disposi- 
tion  1821,  relating  to  the  estates  and  effects  in  Scotland ;  but 
is  revoked  only  '  in  so  far  as  the  same  may  be  inconsistent  with 
these  presents.*  The  English  will  1821,  indeed,  which  con- 
veys the  English  property  of  the  testator,  contains  an  absolute 
revocation  of  prior  deeds ;  but  that,  I  think,  must  be  held  ap« 
plicable  only  to  deeds  relating  to  English  property ;  and  not 
applicable  at  all  to  deeds  disposing  of  heritage  in  Scotland^ 
which  fall  under  the  qualified  revocation  of  the  Scotch  trust- 
disposition  of  the  same  date  as  the  English  will.  I  cannot  con- 
strue the  English  will  so  as  to  make  it  contradict  the  Scotch 
trust-disposition  of  the  same  date  in  regard  to  Scotch  heritable 
subjects.  That  qualification  must,  I  think,  have  effect  given 
to  it ;  for  it  is  express.  It  might  be  inserted  with  a  view  to 
exclude  the  heirs-at.law  from  the  chance  of  pleading  the  law  of 
deathbed.  But  whatever  was  the  reason  for  inserting  it,  there  it 
stands,  an  express  qualification  of  the  revocation  of  the  trust- 
disposition  1802.  By  that  qualification,  the  trust-disposition 
1802  is  revoked,  in  so  &r  as  it  may  be  inconsistent  with  the 
Scotch  trust-disposition  1821.  But  in  so  far  as  it  may  not  be 
inconsistent  with  this  Scotch  trust-disposition  1821,  it  is  not 
revoked.  These  last  negative  words,  indeed,  are  not  expressed, 
but  they  are  implied  with  perfect  and  complete  certainty  from 
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the  ezpreis  limitation ;  and  the  implication  cannot  bare  an  effect 
lets  than  tbe  explicit  exprestion  of  ibe  negative  would  ba've 
bad.     Past  all  question,  I  think  tbe  matter  stands  just  wbere  it 
would  bave  stood  if  tbe  disponer  bad  said, — *  I  revoke  tbe  trust 
1802  in  so  far  as  majr  be  inconsistent  witb  tbis  present  deed ; 
but  in  so  far  as  it  may  not  be  inconsistent  witb  tbis  deed,  I  de- 
clare tbat  tbe  trust-deed  1802  shall  stand  unrevoked.'    Tbe 
question  then  comes  to  be,  is  tbis  trust-deed  1802  inconsistent 
witb  the  deed  1821,  in  relation  to  the  subject  now  in  dispute? 
Now,  1  think  tbat  it  is  not ;  for  tbis  reason :  Tbe  effect  of  the 
judgment  of  tbe  House  of  Lords,  substantially,  is  just  to  take 
the  Scotch  unentailed  heritage  our  of  tbe  trust-deed  1821  alto^ 
getber.     For,  as  tbe  effect  of  tbat  judgment  is  to  establish  tbat 
tbe  trustees  have  no  power  to  dispose  of  the  unentailed  Scotch 
heritage  for  any  of  tbe  purposies  of  the  trust  1821,  it  must  fol- 
low, I  think,  tbat  truly  it  is  not  conveyed  to  them  in  trust  at 
•II.     It  is  said  it  may  be  held  to  be  conveyed,  in  order  to  be  by 
them  conveyed  over  to  tbe  heir-at-law.     As  an  arrangement 
merely  between  the  heir  and  tbe  trustees,  such  a  thing  may 
possibly  be  admitted  by  a  kind  of  fiction  of  law.     But  in  sub- 
atance  we  may,  1  think,  be  quite  sure  tbat  tbis  was  not  tbe  in- 
tention of  tbe  truster,  and  tbat  be  never  made  bis  trust  in  order 
to  pass  bis  beritsge  to  bis  heir-at-law.     His  intention  was  just 
the  reverse.     It  was  to  exclude  bis  beirs-at-law  from  having 
any  right  as  such  heirs  to  this  property.   That  intention  be  has, 
in  respect  to  certain  subjects,  failed  to  express  effectively ;  and 
so  tbe  heir-at-law  claims  the  subject     But  that  ckim  rests  not 
on  any  conjecture  of  tbe  truster's  intention,  but  on  a  failure  of 
tbe  truster  to  express  tbat  intention.    It  comes  just  to  tbis, 
tbat  tbe  trustees  1821  ought  not  to  take  tbis  subject,  because  tbe 
trust-deed  gives  them  no  powers  to  execute  any  of  tbe  purposes 
of  the  trust  in  regard  to  it,  and  tbe  disposition  in  tbat  deed  is 
given  to  the  trustees  only  in  trust,  and  for  tbe  purposes  of  tbe 
trust.     They  ought  to  leave  it  to  the  beir-of-law,  as  not  dis- 
posed of  at  all  by  tbe  truster.     Tbe  heir  may  perhaps,  in  form, 
state  it  as  vested  in  tbe  trustees,  though  tiHe  causa,  and  plead 
tbat  they  ought  to  convey  it  over  to  him.     But  bis  plea  in  sub- 
stance rests  on  tbis,  tbat  tbe  trustees  never  bad  right  to  touch  it 
at  all,  and  tbat  substantially  tbe  trust-deed  1821  does  not  in- 
clude it  at  all.     Now,  in  tbat  view,  bow  can  it  be  said,  tbat  in 
relation  to  tbis  subject,  tbe  deed  1802  is  inconsistent  witb  the 
deed  1821  ?  The  trust-deed  1802  disposes  of  tbis  subject.    The 
deed  1821  does  not  dispose  of  it  at  all.     How  can  the  disposal 
of  tbis  subject,  by  the  deed  1802,  be  inconsistent  with  tbe  aoa- 
ditposal  of  it  by  tbe  deed  1821,  or  witb  tbe  disposal  of  other 
Bubjeds  by  tbe  deed  1821  ?  Tbat  I  am  unable  to  see.     It  is 
aaid  that  the  whole  tenor  of  the  deed  1821  is  inconsistent  with 
every  part  of  the  deed  1802.     That  certainly  is  so,  if  the  deed 
1821  be  read  so  as  to  dispose  of  the  Scotch  unentailed  heritage. 
But  if  that  unentailed  heritage  is  not  disposed  of  at  all  by  tbe  deed 
1821,  then  tbis  proposition  does  not  seem  to  be  true.    One  deed 
of  conveyance  cannot,  I  think,  be  inconsistent  witb  another 
deed,  wbere  tbe  operation  of  tbe  first  deed  does  not  binder  tbe 
second  deed  from  having  full  and  entire  effect  according  to  its 
own  tenor,  precisely  as  if  tbat  first  deed  bad  never  existed.     I 
think,  then,  tbat  the  heir-at-law  is  excluded  by  tbe  trust-deed 
1802,  which  still  carries  the  subject  in  dispute. 

"  What  is  to  he  the  effect,  then,  of  tbe  deed  1802?  I  do  not 
think  that  question  is  so  before  us  as  to  enable  us  to  decide 
upon  it,  nor  is  such  decision  perhaps  necessary.  If  tbe  heir-at- 
law  be  excluded,  the  other  parties  interested  do  not  seem  to 
differ  as  to  the  disposal  of  the  subjects  falling  under  ibe  deed 
1802,  in  which  they  only  are  interested." 

Ixfrd  FuUerUm : 

"  I  agree  witb  Lord  Mackenzie. 

*'  The  point  is  certainly  not  free  from  diflSculty,— -a  difficulty 
nuch  increased,  if  not  created,  by  tbe  omission  of  all  mention 
of  the  trust-deed  1802  in  the  discussion  in  tbe  former  action, 
which  terminated  in  tbe  judgment  of  tbe  House  of  Lords.  It 
is  also  to  be  regretted,  perhaps,  tbat  tbis  point,  I  mean  the  claim 
of  Mrs  Robertson  Oksgow  under  tbe  deed  1802,  has  attracted 
BO  little  attention  in  these  pleadings.  But  informed  as  I  am  at 
present,  looking  at  tbe  import  of  the  judgment  of  the  House  of 
Lords,  and  tbe  grounds  on  which  it  appears  from  the  report  to 
have  been  pronounced,  I  cannot  come  to  any  other  conclusion 


than  tbat  expressed  in  tbe  preceding  opinion,  vis.,  that  tbe  bene- 
ficial interests  created  in  favour  of  Mrs  Robertson  Glasgow  by 
tbe  deed  1802,  were  not,  in  so  fsr  as  regards  lands  situate  in 
Scotland,  effectuidly  revoked  by  the  deed  1821 ;  and  tbat  con- 
sequently tbe  beir-at-Uiw  was,  and  still  is,  excluded  by  tbe  deed 
1802." 

Lord  President  (Boyle) : 

**  I  am  dispoied  to  bold,  that  the  fair  result  of  tbe  judgment 
pronounced  by  tbe  House  of  Lords,  in  tbe  case  that  depended 
between  the  trustees  and  the  beirs-at-law  of  tbe  late  Mr  Glas. 
gow  of  Montgreenan,  reversing  the  decision  of  tbis  Court  with 
regard  to  tbe  property  of  Seafield,  part  of  bis  unentailed  lands, 
that  these  lands  are  not  effectually  carried  by  bis  trust-deed, 
executed  in  1821,  in  fiivour  of  any  persons  whatsoever,  and 
that  any  claim  that  bis  beirs-at-law  may  assert  to  them,  has  not 
been  affected  by  any  of  its  provisions.  Accordingly,  tbe  sum- 
mons of  declarator  at  tbe  instance  of  tbe  beirs-at-law  tbat  has 
since  been  raised,  concludes,  *  tbat  according  to  the  conception 
and  terms  of  tbe  said  trust-deed,  tbe  beirs-at-law  have  not  been 
legally  displaced,  disappointed,  or  excluded  from  tbe  aaid  sub-> 
jects,  in  favour  of  tbe  trustees,  or  of  tbe  parties  interested  io  or 
favoured  by  tbe  said  trust-deed;'  and  on  this  principle  it  ia 
maintained  throughout  their  pleadings,  tbat  they  take  jaresaa^vi- 
nU  alone  tbe  unentailed  lands,  which  in  reality  must  be  held  aa 
not  included  under  tbe  trust-deed  of  1821. 

**  It  is  at  any  rate  clear  beyond  all  question,  tbat  these  unen- 
tailed lands  are  not  conveyed,  or  directed  to  be  conveyed,  to 
the  beirs-ot-law  of  tbe  grantor,  either  in  reality  or  under  any 
fiction,  to  favour  whom  none  of  Mr  Glasgow's  deeds  indicate 
indeed  tbe  most  distant  intention.  But  if  these  lands  have  been 
disposed  of  to  any  other  person  or  persons  than  the  beirs-at^ 
law,  by  any  other  valid  deed,  either  under  tbe  dcnomioatioa 
of  lands  belonging  to,  or  that  might  belong  to  the  granter  at 
tbe  time  of  his  death,  effect  must  be  given  to  that  deed,  if  it 
has  not  been  revoked.  Now,  it  is  plainly  manifest,  tbat  by 
tbe  trust-deed  of  settlement  executed  by  Mr  Glasgow  in  1802, 
bis  whole  estates,  real  and  personal,  including  consequently 
the  unentailed  lands  that  he  might  die  possessed  of,  were  con- 
veyed to  trustees,  by  whom  the  residue  thereof,  after  fulfilling 
other  purposes,  was  directed,  on  failure  of  heirs  of  tbe  granter'a 
body,  to  be  made  over  to  and  in  favour  of  Ann  Glasgow,  bia 
natural  daughter,  now  Mrs  Robertson  Glasgow,  to  the  absolute 
exclusion  of  bis  beirs-at-law,  whose  right  of  succession  was  thus 
entirely  cut  off. 

"  It  is  said,  however,  tbat  by  tbe  trust-deed  of  1821,  relative 
to  Mr  Glasgow's  heritable  and  moveable  estate  in  Scotland,  tbe 
deed  of  1802  was  effectually  revoked,  and  it  certainly  is  by  this 
deed  alone  that  any  revocation  can  be  held  to  be  established ; 
because  tbe  English  will,  executed  of  tbe  same  date,  however 
ample  its  revocation  of  former  wills  may  be  held  to  be,  cannot, 
in  my  opinion,  operate  as  a  revocation  of  a  settlement  of  Scottish 
heritage,  nor  could  it  ever  be  intended  as  such.     What,  then, 
are  the  words  of  revocation  in  the  trust-deed  of  1821  ?     Tbe 
clause  runs  thus : — '  And  I  do  hereby  revoke  all  former  deeda 
of  settlement  executed  by  me  in  relation  to  my  real  and  per- 
sonal estate  and  effects  hereinbefore  conveyed,  in  so  Car  aa  tbe 
same  may  be  inconsistent  with  these  presents,  excepting  the 
said  two  deeds  of  entail,  and  a  will,  conveyance,  and  lease,'  &c. 
'*  Now,  nothing  can  be  clearer,  than  tbat  tbe  above  is  not  ai^ 
absolute  revocation  of  all  former  settlements.  It  is  only  a  quali- 
fied one,  and  solely  applicable  to  deeds,  *  in  so  far  as  tbe  same 
may  be  incoiuistent  with  these  presents.'    Whatever  deeds  are 
consistent  with  tbe  deed  in  which  this  limited  revocation  ia  con- 
tained, according  to  the  declared  purpose  of  tbe  granter,  shall 
not  be  held  as  thereby  revoked.  Now,  whatever  may  have  been 
the  object  which  tbe  granter  bad  in  view  by  so  restricting  tbe 
effect  of  bis  revocation,  there  is  no  ground  on  which  it  can  be 
denied  effect.     If,  then,  tbe  trust-deed  1821,  whatever  may  be 
its  effect  as  to  other  subjects,  has  not  disposed  of,  or  affected 
the  unentailed  lauds  belonging  to  tbe  granter,  but  has  in  reality 
left  them  as  entirely  open  to  tbe  claims  of  tbe  beirs-at-law  as  if 
it  had  never  existed,  it  is  not  easy  to  see  how  tbe  deed  of  1802, 
which  did  contain  a  direct  disposal  of  tbe  granter's  whole  estate, 
including  bis  unentailed  property,  can  be  held  as  inconsistent 
witb  that  of  1S21,  as  both  deeds  may  still  be  effectual  (or  their 
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respective  purpoiea,  wirbout  any  inconiitteiicy  whatever.  On 
these  groQods,  and  for  the  other  reasons  assigned  bjr  Lord  Mac- 
kenzie, I  coneor  in  bis  Lordship's  opinion." 

Lord  Ivory  declined  giving  anj  opinion,  having  been  oountel 
in  the  Cause. 

At  advising. 

Lord  MedmiffL,-^!  have  considered  the  cases  earefuUjr,  and 
feel  great  difficulty,  but  I  incline  to  agree  with  the  majority  of  the 
consulted  Judges.  Had  the  later  settlements  not  contained 
such  a  qualified  revocation  of  the  one  in  1802,  I  would  have 
held  it  revoked,  a»  ir  differs  in  so  many  particulars  from  those 
list.  But  the  revocation  is  restricted  to  the  terms,  '*  in  so  far 
as  inconsistent  with  these  presents."  The  conveyance  is  said 
to  be  insufficient,  because  the  House  of  Lords  found  that  it  was 
inoperative  as  to  the  unentailed  lands ;  but  still  the  deed  is  not 
Dull  and  ineffectual.  It  is  a  good  conveyance  to  the  trustees, 
who  roust  convey  either  to  the  beirs-at-law  or  to  Mrs  Glasgow. 
The  testator  showed  bis  intention,  by  his  trust-deed,  not  to  con- 
vey to  her  fully  as  much  as  he  can  be  supposed  to  have  done 
against  his  beirs^at-law.  I  own  I  am  at  a  great  loss  whom  to 
prrfer ;  but  the  deed  of  1802  does  not  seem  to  be  inconsistent 
with  that  of  1821. 

Lard  Mo^eraff.^^l  concur  with  the  opinion  of  Lord  Jeffrey ; 
and  it  ia  so  very  full,  that  I  need  not  go  into  details.  The 
deed  of  1802  was  not  a  special  conveyance  of  lands  to  Mrs 
Glasgow,  but  a  general  settlement,  superseded  and  revoked 
by  the  deed  of  1821.  Although  there  were  no  special  tevoca- 
tioii,  it  would  be  implied.  The  two  deeds  cannot  stand  together. 
Mrs  Glasgow's  claim  appears  to  be  an  ingenious  scheme  for 
defeating  the  judgment  of  the  House  of  Lords ;  but  1  am  of 
opinion  that  her  plea  is  not  well-founded  in  law. 

Lord  Justice-  Clerk I  regret  with  Lord  Fullerton  that  the 

argument  in  these  cases  has  been  conducted  so  exclusively 
against  the  heirs-at-law.  The  heirs-at-law  first  maintained  that 
they  were  entitled  to  take  the  unentailed  landd  directly ;  but 
that  view  failing,  they  now  follow  it  up  and  say,  that  the  trustees 
hold  the  lands  under  the  burden  of  denuding  in  their  favour ; 
that  there  are  no  trust-purposes  applicable  to  the  unentailed 
property,  and  hence,  that  the  trustees  must  reconvey  to  them  ; 
that  if  the  heirs-at-law  bad  appeared  in  the  adjudication  in  im- 
plement, it  would  not  have  been  granted,  seeing  the  trustees 
would  have  been  bound  just  to  reconvey ;  and  in  their  additional 
case  they  state  their  claim /are  sanguinie,  and  irrespective  of  the 
trust-deed  altogether.  They  show  that  the  trust-purposes  don't 
apply  to  the  unentailed  lands ;  that  in  truth  the  trust-deed  is 
silent  as  to  them ;  and  this  is  necessary  for  their  case.  For  if 
there  were  any  one  purpose  of  the  trust  which  could  be,  under 
the  trust,  worked  out  and  satisfied  from  the  unentailed  lands, 
the  law  would  effectuate  the  trust-deed  to  that  extent.  This 
being  the  nature  of  their  pleas,  it  is  necessary  to  determine  the 
effect  of  the  clause  of  revocation  in  the  deed  1821,  and  I  am  of 
opinion  that  it  does  not  revoke  the  deed  of  1802.  What  is  the 
effect  on  former  deeds  of  a  clause  of  revocation  in  one  which 
conveyed  lands  to  trustees  for  certain  purposes  which  could  not 
be  extricated  ?  The  truster  revokes  all  former  deeds,  as  the 
same  may  be  inconsistent  with  these  presents.  He  makes  re- 
ference to  the  effect  of  such  a  revocation  when  these  deeds 
shall  be  brought  into  collision,  and  compared  upon  this  principle, 
that  the  former  are  to  stand  recalled,  in  so  far  as  inconsistent 
with  the  latter,  and  no  farther.  The  testator  has  provided  for 
such  a  question  as  has  here  occurred; — if  the  conveyance  to  the 
trustees  be  not  sufficient,  and  if  the  ultimate  trust  be  not  effectual, 
the  former  is  not  to  fall.  He  had  no  intention  of  dying  intestate. 
If  the  last  trust  be  not  applicable  to  the  unentailed  lands,  is  not 
this  a  case  where  the  first  is  not  inconsistent  with  the  second  ?  The 
testator  does  not  leave  it  on  implied  revocation,  but  on  a  ques- 
tion of  law,  vis.,  the  legal  construction  of  two  deed«,  as  inter- 
preted by  a  Court  of  law.  He  dues  not  leave  it  to  the  Court  to 
say  merely  what  was  his  intention,  but  what  are  the  effects 
of  the  two  deeds,  and  the  extent  to  which  the  former  is 
inconsistent  with  the  latter.  If  the  deed  of  1821  gives  no  di- 
rections as  to  the  unentailed  lands,  the  deed  of  1602  must  subsist. 
The  intention  of  the  testator  would  be  violated,  if  we  were 
first  to  bold  the  deed  of  1821  silent,  and  then  that  the  deed  of 
1802g  eootaioing  directions^  was  revoked.     I  am  therefore  of 


opinion,  that  according  to  the  clause  of  revocation  and  the  in- 
tention of  the  testator,  the  deed  of  1802  was  not  revoked.  His 
Lordship  stated,  that  Lord  Meadowbank  had  authorised  him  to 
say,  that  he  concurred  with  the  opinion  of  the  Lord  Justice- 
General  and  Lord  Mackenzie. 

The  Court  preferred  the  claim  of  Mrs  Glasgow,  and 
allowed  expenses  to  both  parties  out  of  the  trust-funds. 

Authorities  for  R.  Glasgow,  &c. — Finnic,  ?9ov.  30, 1836.  Lord 
Stair  V.  Stair's  Trustees,  H.  of  L.  Dick  v.Gillies,  July  4,  1828 ; 
6  S.  and  D.  1065.  Elliot  v.  Cleghorn,  M'Lean  and  Robinson, 
App.  Cases,  1033.  Gordon  v,  Sutherland,  29th  January  1791; 
D.,  11,534.  Scott  of  Harden.  20th  Dec.  1751;  D.,  15,394. 
Kerr  V.  Turnbull,  I5th  Feb.  1758;  D.  1551.  Sloane  Lawrie 
V,  Donald;  M*Lean  and  Robinson's  Rep.,  1063.  Cameron  v. 
Dick's  Trustees,  affirmed  in  the  House  of  Lords,  29th  Aug. 
1833;  7  W.  andS.  106. 

Authorities  for  H.  Allan. — Bower  v.  Browns,  26th  Jan^ 
1770;  Mor.,  p.  5540;  Hailes,  p.  332.  Dundas  v.  Lewis,  13cb 
May  1807 ;  Mor.  App.  Writ,  No.  6,  and  Baron  Hume's  Dec.  p. 
917.  Stanley  V.  Bernes,  11th  Feb.  1831;  3  Haggard's  Eccl. 
Rep.,  p.  372.  Robertson  on  Pers.  Succ,  297,  et  $eq.  Story's 
Conflict  of  Laws,  p.  394.  Brodie's  Stair,  Note,  p.  599 ;  and 
Naysmyth  p.  Hare,  reported  in  Robertson  on  Pers.  Succ,  p. 
283.  Hill  V.  Hunter's  Trustees.  May  14.  1818;  F.  C.  Bowie 
V.  Bowies,  Jan.  16,  1811 ;  Bar.  Hume's  Dec,  p.  765,  and  Obn 
servations  of  Lord  Chancellor  in  Cameron  v,  Mackie,  29th  Aug. 
1833,  7  W.  and  S.,  106.  Angus,  Dec  6,  1825;  4  Shaw,  279. 
Russel  V.  Russel,  Jan.  23,  1745;  M.  5211.  Cimpbells  o. 
Campbell,  14tb  Jan.  1747;  M.  5219.  Executors  of  Sinclair  v. 
Fraser,  14rh  Feb.  1798;  Hume's  Dec,  p.  176.  Fraser  u» 
Fraser,  13th  Nov.  1804;  M.  App.  Heir  and  Executor,  No.  3. 
Bell's  Com.  L  p.  96,  and  cases  cited. 

Lord  Ordinary,  Jeffrey. — Act,   Rutherfurd,  Cowan;  James 

C.  Reddie,  W.S.,  Agent Ait.  Solicitor- General  (McNeill), 

Home;  Maclean  and  Hamilton,  W.S.,  Agents,^ S,W,  \ 


29th  January  1842. 

Second  Division (J.  W.) 

No.  104.— A.  V.  B. 
Bankrupt  Act,  §  4 — Deceased  Debtor. 

An  application  was  made  for  the  sequestration  of 
the  estates  of  a  deceased  debtor  before  the  expiration 
of  six  months  from  his  death,  but  with  the  concurrence 
of  his  executor.  The  heir  was  a  pupil ;  and  a  factor 
loco  tutoris  having  been  appointed,  also  concurred* 
The  Lord  Ordinary  thought  the  duty  of  a  factor  was 
rather  to  realise  and  preserve  the  estate,  than  to  con- 
cur in  its  alienation ;  and  was  advised  that  the  factor 
should  apply  to  the  Court  for  special  authority  to  con* 
cur. 

Lord  Ivory,  Eeporter, — f  J.  W.l 


29(^1  January  1842. 

Second  Divisio?r. — (J.W.) 

No.  105.— A.  V.  B. 


Bankrupt  Act,  §  114  and  116~Declaration. 

Before  a  bankrupt  is  discharged  and  reinvested  in 
his  estate,  on  the  offer  and  approval  of  a  composition, 
it  is  provided  that  he  shall  make  a  declaration  that  he 
has  made  a  full  and  fair  surrender  of  his  estate,  &c* 
When  the  death  of  the  bankrupt  intervenes  between 
the  approving  of  the  composition  and  the  stage  for 
making  the  declaration,  it  was  observed,  that  the  cause 
of  the  declaration  not  being  taken  should  appear  on 
the  record ;  and  observed  obiter  by  one  of  the  Judges 
(Lord  Justice- Clerk),  that  before  the  sequestration  be 
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declared  to  be  at  an  end,  iti  favour  of  his  representa- 
tives/they  should  make  the  same  declaration,  but  only 
to  the  best  of  their  knowledge  and  belief. 

Lord  Ivory,  Reporter. — f  J.  W.J 


29th  January  1842. 

Second  Division (J.  W.) 

No.  106. — MuRDO  Mackenzie,  Ohfector, 

Agent  and  Client-^Auditor's  Report — Objection. 

A  client,  dissatisfied  with  the  party  to  whom  the 
Sheriff  had  remitted  certain  business-accounts  which 
he  was  owing  to  his  law-agent,  to  be  taxed,  brought 
the  cause  into  the  Court  of  Session ;  and  the  Court,  at 
his  own  suggestion,  remitted  to  the  Sheriff-clerk  of 
Inverness-shire  instead.  On  the  day  fixed  for  the 
taxing,  the  client  intimated  that  he  meant  to  apply  to 
the  Court  for  leave  to  appeal  their  interlocutor  to  the 
House  of  Lords,  and  required  the  Sheriff-clerk  to  post* 
pone  executing  the  remit.  He  proceeded,  however,  with 
the  taxing ;  but  it  being  in  the  absence  of  the  client,  he 
objected  to  the  report,  and  craved  to  have  an  oppor- 
tunity afforded  him  of  stating  his  objections  to  the  ac- 
counts.   The  Court  appi*oved,  and  decerned. 

Act.  Solicitor-Genenl  (M'Neill),  Sandford Alt,  Dean  of 

Faculty  (Wood),  B.  S.  Gordon.— [.J. W.  | 


Ut  February  1842, 
Second  Division. — (J.  W.) 

No.  107. MOBRISON  V.  M'KlBDT. 

Process — Bill-Chamber — Extractor — It  it  incompetent /or  the 
Inner-House  to  decern  for  expenses  in  a  case  in  the  Bill' 
Chamber, 

The  Lord  Ordinary  on  the  bills  having  refused  a 
bill  of  suspension  with  expenses,  the  suspender  re- 
claimed to  the  Inner- House.  On  advising  the  reclaim- 
ing note  their  Lordships  adhered,  found  expenses  due, 
and  remitted  to  the  auditor  to  tax  the  account,  and 
report.  The  taxed  amount  was  afterwards  decerned 
for  by  the  Inner- House.  The  process  being  transmit- 
ted to  the  extractor  of  Court,  he  declined  to  issue  an 
Extract,  in  respect  it  was  Bill- Chamber  procedure,  and 
that  the  expenses  ought  to  have  been  decerned  for 
there.  A  note  was  boxed  to  the  Court  stating  this, 
and  craving  their  Lordships  to  delete  the  interlocutor 
approving  of  the  auditor's  report,  and  to  remit  to  the 
Lord  Ordinary  on  the  bills  to  decern  for  the  account. 
On  moving  the  note  on  Friday  last,  the  case  was  de- 
layed for  inquiry  into  the  form.  In  the  meantime,  the 
following  memorandum,  which  had  been  obtained  by 
the  agents  from  Mr  Parker,  was  laid  before  the  Lord 
Justice- Gerk: 

'*  The  Judges  of  the  Inner- House,  in  reviewing  an  interlocu- 
tor or  the  Lord  Ordinary  on  the  Bills,  are  sitting  as  a  Court 
of  review  in  fhe  Bill*  Chamber,  The  proceedings  are  not  in 
the  Court  of  Session,  and  indeed  cannot  be,  until  the  biU  is 
passed  and  brought  before  a  Lord  Ordinary  in  the  Outer- House, 
in  the  form  prescribed  by  the  Advocation  and  Suspension  Act 
(1838).     Accordingly, 

**  1«/,  Where  a  reclaiming  note  complains  of  an  interlocutor 
refusing  a  bill  of  suspension  in  the  Bill- Chamber,  and  their 
Lordships  intend  to  alter, — they  recal  the  interlocutor  reclaimed 
against,  but  they  do  not  pass  the  bill.  They  remit  to  the  Lord 
prdinary  to  pass  it.     6  Geo.  IV.  c.  120,  §  46. 

**  2df  If  the  reclaiming  note  complain  of  a  judgment  passing 


a  bill,  and  their  Lordships  Intend  to  alter ^  they  do  so,  and  remit 
to  the  Lord  Ordinary  to  refuse  the  hill,  with  or  without  ex- 
penses, as  the  Court  may  direct.  See  the  same  Statute  and 
section, 

*'  3<f,  In  like  manner,  where  the  bill  baa  been  refused  in  the 
Bill-Chamber,  with  expenses,  and  the  Court  intend  to  adhere 
with  costs,  tbey  '  refuse  the  reclaiming  note,  find  additional  ex* 
penses  due,  and  remit  to  the  Lord  Ordinary  to  modify  and  de* 
eemfor  the  same,*  The  proceedings  are  then  retransmitted  to 
the  Bill-Chamber,  where  the  account  is  given  in,  taxed,  and 
decerned  for.  The  Bill-Chamber  Clerks  issue  the  certificates 
or  extracts  of  all  judgments  in  Bill- Chamber  cases." 

On  resuming  consideration  of  the  written  note  to- 
day, the  Court  granted  the  prayer  thereof,  and  remitted 
to  the  Bill- Chamber  accordingly. 

Gibson- Craigs,  Dalsiel  and  Brodie,  W.S.,  Agents |  J.W.] 


6^  April  1841. 
House  of  Loans (W.H.D.) 

No.  108. — The  Royal  Bank  of  Scotland,  Appcl^ 
lantSt  V,  Adam  Chbistib  and  Othebs,  Bespon- 
dents. 

Trust,  Latent—Bankrupt—Statute  1661,  c  24_Reduction — 
Completing  Titles — Ancestor — Heir — Guarantee —  Security 
— Cash- Credit — Thomas  Allan,  partner  of  the  firm  of  Robert 
Allan  and  Son,  bankers  in  Edinburgh,  was  infeft  as  absolute  pro^ 
prietor  of  two  estates  which  were  purchased  by  him  with  funds 
belonging  to  the  firm,  and  in  the  books  of  the  firm,  accounts 
were  kept  relative  to,  and  in  the  name  of  these  estates,  in  which 
the  disbursements  by  the  firm,  in  the  purchase-money,  improve- 
ments, ffc,  were  put  to  the  debit,  and  the  rents  drawn  were 
carried  to  the  credit  of  the  accounts.     Robert  Allan  and  Son 
got  a  cash-credit  from  the  Royal  Bank,  and  in  security  and  re* 
payment  of  their  operations  thereon,  gave  their  joint  bond  as  a 
company  and  as  individuals —  Thomas  Allan  at  the  s<ume  time 
disponing  one  of  the  foresaid  estates  in  farther  security.     In 
less  than  a  year  after  Thomas  Allan's  death,  his  son  and  heir, 
also  a  partner  of  the  firm,  which  was  continued  under  the  same 
name  after  TViomas's  death,  granted  to  the  Royal  Bank  a  se^ 
cond  bond  and  disposition  in  security  over  the  two  foresaid 
estates,  in  consideration  of  an  additional  loan  to  the  firm^^ 
Held  (affirming  the  judgment  of  the  Court  of  Session),  1. 
That  these  estates  were  the  private  property  of  the  deceased 
partner,  and  not  held  in  trust  by  him  for  the  company :    2. 
lliat  being  so,  the  conveyance  by  his  son,  within  a  year  after 
his  death,  was  null  and  void,  under  the  second  branch  of  Sta- 
tute  1661,  c.  24,  prohibiting  dispositions  by  apparent  heirs  to 
the  prejudice  of  their  ancestors  creditors :  3.  TTiat  the  com- 
pany was  dissolved  by  the  death  of  the  partner,  and  that 
without  any  notification  to  the  public  or  to  customers,  although 
the  articles  of  copartnery  provided  specially,  '*  that,  in  the 
event  of  the  death  of  any  partner,  his  heirs  shall  not  be  en- 
titled to  examine  the  books  of  the  company  ;  but  the  survivors 
shall  make  up  a  statement  of  the  deceased  s  account,  counting 
up  to  the  first  balance  after  the  decease,  and  attest  the  same  by 
their  signatures  or  oath,  if  required;  and  such  statement,  signed 
and  attested,  shall  be  held  as  sufficient,  and  shall  preclude  any 
right  to  further  examination  by  the  heirs  or  others  .*'*  4.  That 
the  first  bond  and  disposition  in  security  was  not  a  continuing 
guarantee,  but  became  inoperative  on  the  death  of  the  partner 
by  the  change  in  the  company  which  then  took  place  ;  and,  5. 
That  the  cash-credit  having  keen  operated  upon  subsequently 
to  the  death  of  the  partner,  in  the  same  manner  and  under  the 
same  firm  as  before,  and  the  account  being  kept  by  the  bank  ae 
a  continuous  account,  a  balance  standing  against  the  company 
at  the  date  of  the  partner's  death,  was  cleared  off  by  payments 
afterwards  made  by  the  surviving  partners.     6.  Observed  by 
the  Lord  Chancellor,  that  the  principle  recognised  in  the  case 
of  Devaynes  v.  Noble,  1  Merivale^  530,  is  applicable  in  its 
full  extent  to  the  present  case. 

The  company  of  Robert  Allan  and  Son  carried  on 
business  for  many  years  as  bankers  in  Edinburgh ;  and, 
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during  the  period  of  its  subsistence,  there  were  various 
changes  in  the  individuals  composing  the  firm.  Upwards 
of  ttrentjyears  ago,  the  late  Mr  Thomas  Allan,  who  had 
then  the  sole  interest  in  the  concern,  assumed  his  cousin, 
Mr  Alexander  Wight,  as  a  partner ;  and  Mr  Allan's 
eldest  son,  Robert  Allan,  was  added  to  the  company 
in  1831,  under  a  provision  that  his  participation  in  the 
profits  should  not  commence  until  January  1832.  On 
that  occasion  the  parties  executed  certain  articles  of 
agreement,  by  which  their  respective  interests  in  the 
business  were  fixed  upon  the  footing  that  Thomas  Allan 
was  to  have  one-half,  and  Alexander  Wight  and  Robert 
Allan  one-fourth  share.  The  agreement  provided,  12th, 
"  That  in  the  event  of  the  death  of  any  partner,  his  heirs 
(ball  not  be  entitled  to  examine  the  books  of  the  company  ;  but 
the  surrirors  shall  make  up  a  statement  of  the  deceased's  ac- 
eoant,  counting  np  to  the  first  balance  after  the  decease,  and 
attest  the  same  by  tbeir  signatures  or  oath,  if  required ;  and 
sarh  statement,  signed  and  attested,  shall  be  held  as  sufficient, 
and  shall  preclude  any  right  to  further  examination  by  the  heirs 
or  others." 

Mr  Thomas  Allan  died  on  the  12th  September  1833. 
The  company  continued  to  carry  on  business  till  August 
1S34,  when  it  stopped  payment,  and  a  sequestration 
of  the  company  estates  was  awarded  on  2d  September 
following. 

At  Mr  Thomas  Allan's  death  he  was  infeft,  as  pro- 
prietor, in  the  two  estates  of  Campse  in  Fifeshire,  and 
Lauriston  in  Mid-Lothian.  The  circumstances  con- 
nected with  the  acquisition  and  management  of  these 
estates  by  Mr  Allan,  are  detailed  in  the  following  ex- 
tracts from  a  report  by  Mr  Donald  Lindsay,  account- 
ant, prepared  by  order  of  the  Court  of  Session  in  the 
present  action : 

Estate  or  Campse. 

This  estate  was  formerly  the  property  of  Mr  Darid  Betson, 
who  appears  to  have  obtained,  in  1812,  a  cash-credit  with  the 
company  of  Robert  Allan  and  Son  for  £8000,  for  which  be 
granted  to  trustees  for  them  a  bond  and  disposition  in  security 
orer  his  estate.  It  is  stated  that  Mr  Betson  was  sequestrated 
on  27th  September  1814,  and  that,  of  this  date  (27(b  February 
1S16),  the  lands  were  sold  by  missives  of  sale  to  Francis 
Walker.  £«q.,  W.S.,  at  the  price  of  £7000  Sterling,  payable  at 
Uirtinmas  1816 ;  and  that  Mr  Walker  then  declared  that  he 
had  made  the  purchase  for  the  behoof  of  Thomas  Allan,  Esq., 
laoker  in  Edinburgh.  The  articles  and  minutes  of  sale  ate  not 
produced. 

The  books  of  the  company,  previous  to  1st  January  1817,  are 
not  produced ;  but  it  appears  from  the  cash-ledger.  No.  10,  fol. 
404,  that  there  was  at  that  date  a  balance  of  £1887.  1.  6.  due 
to  them  on  an  account  kept  in  name  of  '*  David  Betson,  Dun- 
fermline, and  Messrs  Anderson  and  Wilkins,  London."  It 
would  appear  from  the  whole  tenor  of  the  correspondence  with 
Mtssrs  Anderson  and  Wilkins,  entered  in  the  company's 
English  letter-books,  that  whatever  may  have  been  the  form 
adopted  on  the  occasion  of  the  sale  of  the  lands  of  Campse  in 
1816,  the  purchase  was  then  made  by  desire  and  for  behoof  of 
Mesirs  Anderson  and  Wilkins.  See  letters  to  them  of  23d 
December  1816,  4rb  April  1817,  4th  April  and  1st  Bfay  1818, 
17ib  January,  4th  February,  and  21  st  February  1820.  During 
the  period  of  this  correspondence,  the  account  above  refei red  to 
was  continued,  and  the  advances  by  the  company  thereon  were 
greatly  increased,  the  rents  received  for  the  lands  of  Campse 
being  brought  to  the  credit  of  the  account.  Constant  com- 
pUints  are  OMide  by  the  company  of  the  extent  of  their  advances, 
and  of  the  inconvenience  thereby  occasioned  to  them ;  and 
Messrs  Anderson  and  Wilkins  are  urged  to  sell  the  lands  of 
^^pse,  or  relieve  the  account  by  paying  off  the  mortgage  held 
by  the  company  thereon. 

Of  tbesft  dates  (21st  November  and  2d  December  1820),  a 
dispoution  of  tbe  Janda  of  Campse  was  granted  by  the  trustee 


on  Betson's  estate,  with  consent  of  the  commissioners  thereon, 
and  of  Mr  Walker,  in  favour  of  Mr  Thomas  Allan  ;  and  of  this 
date  (13th  December  1820),  Mr  Allan,  as  surviving  trustee  of 
Robert  Allan  and  Son,  executed  a  disposition  and  assignation, 
with  consent  of  the  company,  of  the  heritable  debt  constituted 
in  favour  of  Robert  Allan  and  Son  to  himself  as  an  individual. 
The  narrative  of  this  deed  contains  the  following  declaration : 
**  And  the  said  Francis  Walker  having  declared  that  the  said 
purchase  was  made  by  him  for  behoof  of  me  the  said  Thomas 
Allan  as  an  individual,  an  absolute  disposition  thereof  is  to  be 
granted  to  me  as  the  purchaser ;  and  whereas  the  said  Robert 
Allan  and  Son,  as  the  creditors  in  the  said  heritable  security, 
are  entitled  to  draw  the  whole  of  the  foresaid  price  of  £7000, 
and  interest  thereon,  to  be  applied  towards  payment  of  tbeir 
aforesaid  debt  of  £8587.  0.  3.,  bearing  interest  from  the  1 6th 
day  of  July  1819  ;  and  it  is  fit  and  proper  that,  upon  receiving 
payment  thereof,  a  disposition  and  assignation  of  the  said  heri- 
table security  should  be  granted  to  me,  as  purchaser  foresaid, 
for  fortifying  my  title  to  the  said  lands ;  therefore,  having  in- 
stantly made  payment  to  the  said  Robert  Allan  and  Son  of  the 
foresaid  price  of  £7000,  and  interest  thereof  from  the  said  term 
of  Martinmas  1816  to  the  said  16tb  day  of  July  1819,  the  re- 
ceipt whereof  the  said  Robert  Allan  and  Son  do  hereby  ac- 
knowledge, I,  the  said  Thomas  Allan,  as  surviving  trustee  for 
the  said  company  of  Robert  Allan  and  Son,  have  sold  and  dis- 
poned," &c.  Mr  Allan  was  subsequently  infeft  on  the  disposi- 
tion by  Betson's  trustee.  The  account  in  the  company's  books 
is  continued  in  the  name  of  *'  David  Betson,  and  Anderson  and 
Wilkins,"  to  lltb  November  1823,  when  there  remains  a  ba- 
lance due  to  the  company  of  £8909.  10s.,  which  is  of  that  date 
transferred  to  the  debit  of  an  account  opened  under  the  title  of 
**  Estate  of  Campse,  near  Dunfermline."  In  making  the  trans- 
ference, this  balance  is  stated  to  be  the  '*  real  cost  of  Campse 
at  this  date."  This  account  is  continued  under  the  same  title, 
during  the  whole  period  of  the  existence  of  the  company. 
There  is  brought  to  the  credit  of  the  account  the  rents  received 
from  the  estate,  and  to  its  debit  the  outlay  connected  with  the 
estate,  and  the  expense  of  the  title  in  Mr  Allan's  person,  to- 
gether with  progressive  interest  on  the  account.  It  is  balanced 
annually,  and  the  balance  is  entered  to  the  credit  of  stock  in 
each  year's  balance-sheet,  under  the  title  of  "  Estate  of 
Campse." 

Estate  of  Laumston. 

The  negotiations  for  the  purchase  of  this  estate  were  com- 
menced by  Mr  Thomas  Allan  in  May  1823,  by  some  correspon- 
dence between  him  and  Dr  Coventry ;  after  which  Mr  Allan 
set  off  for  London,  where  Mr  Law,  the  proprietor  of  Lauriston, 
and  the  trustees  who  held  the  estate  for  him,  resided,  and  where 
Mr  Allan,  of  this  date  (18th  June  1823),  as  appears  from  the 
copy  in  his  own  hand* writing  produced,  made  an  offer  of  £26,000 
for  the  estate.  Subsequent  to  this,  difficulties  had  occurred 
with  regard  to  Mr  Law's  title  to  the  property,  and  the  terms  of 
the  disposition  to  be  granted  by  him  and  his  trustees  in  favour 
of  Mr  Allan.  It  was  not  until  the  close  of  1824  that  these 
difficulties  were  arranged,  by  an  agreement  that  £20,000  of  the 
price  was  to  be  in  the  meantime  invested  in  Government  stock 
in  the  names  of  trustees,  for  Mr  Law  and  Mr  Allan,  and  the 
remainder  to  be  paid  to  Mr  Law.  Both  this  £20,000  and  the 
remainder  of  the  price  were  provided  for  by  the  fundi  of  the 
company. 

In  October  1823,  an  account  was  opened  in  the  company's 
books,  under  the  title  of  *'  Estate  of  Lauriston,  near  Edin- 
burgh." This  account  is  continued  in  the  company's  books 
under  the  same  title,  and  is  debited  in  1824  with  the  price  paid  as 
above  stated,  together  with  stamps  and  other  expenses,  and  is 
balanced  on  31st  December  1824  by  the  sum  of  £26,272.  8.  7., 
which  is  included  in  the  company's  balance  at  that  date  under 
the  same  title.  In  the  succeeding  year's  account  there  are 
brought  to  its  debit  various  payments  made  on  account  of  outlay 
at  Lauriston ;  but  in  the  month  of  August  1825,  there  are  two 
accounts  opened  in  the  company's  cash  ledger, — the  one  entitled 
"  Improvements  at  Lauriston,"  and  the  other  *'  Expenses  at 
Lauriston."  These  accounts  are  continued  in  the  company's 
books,  the  improvement-account  being  charged  with  all  sums 
paid  by  the  company  of  that  nature ;  and  the  account  for  ex- 
penses, with  payments  for  farntture,  servantt'  wages,  taze«,  &c. 
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Tbey  are  balanced  annuHlly, — the  balance  of  the  improTement- 
•ccoont  being  carried  ro  cbe  debit  of  the  '*  Enfate  of  LiaurisCon/' 
and  that  of  the  expenses-account  to  the  debit  of  the  account  of 
*'  Thomaa  Allan  '*  The  estate-account,  besides  the  balance  of 
the  improvement-account,  annually  transferred,  is  debited  with 
public  and  parochial  burdens,  insurance,  &c.,  and  also  with  pro* 
gressive  interest,  stated  annually,  and  is  credited  with  the  sums 
actually  received  for  rents  ;  but  no  account  is  taken  of  the  rents 
of  the  house  and  gardens  which  were  occupied  by  Mr  Thomas 
Allan.  By  the  agreement  which  was  entered  into  between  the 
partners  when  Mr  Robert  Allan  was  assumed  in  1831,  it  is  pro- 
vided (article  8),  *'  That  LauHston  bs  taken  as  Mr  Thomas 
Allan's  own  speculation,  he  paying  the  6rm  3  per  cent,  interest 
upon  the  co^t,  and  on  what  is  or  may  be  laid  out  upon  the  pro- 
perty ;  but  the  balance  of  the  account  in  question  is  included  in 
each  year's  balance  of  the  company's  stock,  under  the  title  of 
"  Estate  of  Lauriston/*  as  well  after  as  before  the  date  of  this 
agreement. 

The  advances  made  by  the  company,  to  defiay  the 
expense  of  buildings  and  other  improvements  on  Lau- 
rtston,  amounted  in  the » end,  along  with  the  original 
price  of  £26,272.  8.  7.,  to  £46,987.  15s. 

In  March  1832,  the  company  applied  to  the  appel- 
lants for  credit  in  a  cash-account,  to  the  extent  of 
£20,000,  to  be  kept  in  the  bank's  books  in  name  of  the 
firm  of  Robert  Allan  and  Son — they  giving  their  joint 
bond  as  a  company  and  as  individuals ;  and  Thomas 
Allan  at  the  same  time  granting  a  disposition  of  the 
estate  of  Lauriston  in  security  of  the  advances.  On 
these  terms  the  proposal  was  acceded  to  by  the  direc- 
tors of  the  Royal  Bank,  and  a  bond  was  executed  ou 
30th  March  1832,  by  which  the  whole  of  the  partners 
bound  themselves,  jointly  and  severally,  and  their  heirs, 
executors,  successors,  and  representatives  whatsoever, 
and  also  the  company,  and  whole  stock  and  profits 
thereof,  to  pay  to  the  bank  and  their  assignees  the  said 
sum  of  £20,000,  or  such  part  or  parts  of  it  as  sliould 
be  paid  or  advanced  to  the  said  company  or  firm  of 
Robert  Allan  and  Son,  in  manner  therein  mentioned ; 
and  *<  for  further  security  and  more  sure  payment  to 
the  said  Royal  Bank  of  Scotland,  &C.,  and  without  pre- 
judice to  the  before -written  obligation  for  payment  of 
the  said  sums,  but  in  corroboration  thereof,"  Thomas 
Allan  sold,  alienated,  and  disponed,  all  and  whole  the 
lands  of  Lauriston,  under  the  usual  conditions  and  pro- 
visions of  cash-credit  bonds. 

Upon  the  precept  of  seisin  contained  in  this  bond 
and  disposition  in  security,  the  defenders  were  infeil, 
and  their  infeftment  duly  recorded ;  and  immediately 
thereafter,  the  company  or  firm  of  Robert  Allan  and 
Son  proceeded  to  operate  upon  the  cash-credit,  draw- 
ing out  and  replacing  from  time  to  time  such  sums  as 
their  occasions  required. 

In  July  1834,  after  Thomas  Allan's  death,  the  com- 
pany, having  occasion  for  a  loan  of  money,  over  and 
above  the  amount  of  the  cash-credit,  again  applied  to 
the  Royal  Bank  for  an  additional  advance  of  £22,000. 
The  application  was  acceded  to ;  and  the  security  then 
granted  by  them  to  the  bank  was  in  the  form  of  an 
heritable  bond,  and  bond  of  corroboration  and  dispo- 
sition in  security,  being  made  applicable  to  the  sums 
already  advanced,  or  to  be  advanced  on  the  cash-credit, 
to  the  extent  of  £20,000,  as  well  as  to  the  new  loan  of 
£22,000. 

Af^er  narrating  the  former  bond  and  disposition  in 
security  for  the  cash-credit,  the  new  bond  proceeded 
in  these  terms : 


"  And  now,  seeing  that  the  Coort  of  Direetora  of  the  said 
Royal  Bank  of  Scotland  have  agreed  to  continue  the  said  credit 
of  £20,000  upon  the  said  account,  kept  in  the  books  of  the 
said  Royal  Bank  of  Scotland,  in  Edinburgh,  in  the  name  of  the 
said  company  or  firm  of  Robert  Allan  and  Son,  as  aforesaid, 
upon  our  granting  the  bond  of  corroboration  and  disposition  in 
security  after  written — and  that  tbey  have  farther  instantly  ad- 
vanced and  paid  to  us,  for  behoof  of  the  said  firm  of  Robert 
Allan  and  Son,  the  sum  of  £22,000  Sterling,  in  consideration  of 
our  granting  the  bond  and  obligation  for  repayment  of  the  same, 
and  disposition  in  security  thereof  hereinafter  written ;  therefore 
we,  the  said  Robert  Allan  and  Alexander  Wight,  do  hereby, 
without  hurt  or  prejudice  to  the  heritable  bond  and  disposition 
in  security  before  mentioned,  or  to  any  of  the  obligations  therein 
contained,  or  to  the  infeftment  following  thereon,  and  aecnrity 
thereby  constituted  in  fiirour  of  the  said  Royal  Bank  of  Soot- 
land,  and  their  foresaids,  but  in  farther  corroboration  thereof,  et 
accumulando  jura  juribui,  bind  and  oblige  ourseWes,  both  aa 
partners  of  the  said  company  and  as  individuals,  jointly  and 
severally,  and  our  heirs,  executors.  Sec.,  and  also  the  said  com- 
pany or  firm  of  Robert  Allan  and  Son,  and  whole  stock  and 
profits  thereof," 

to  make  payment  to  the  Royal  Bank  of  the  said  sum 
of  £20,000,  or  such  part  or  parts  of  it  as  have  been,  or 
shall  be  advanced  to  the  company.  Then  followed  an 
obligation  by  the  partners  in  similar  terms,  for  repay- 
ment of  the  loan  of  £22,000 ;  and  finally, 

"  without  hurt  or  prejudice  to  the  obligations  for  payment  of 
the  several  sums  hereinbefore  written,  or  to  the  said  heritable 
bond  and  disposition  in  security  before  recited,  and  infeftment 
following  thereon,  and  security  thereby  constituted  in  favour  of 
the  said  Royal  Bank  and  their  foresaids ;  but  in  further  corro- 
boration thereof,*'  Sec, 

Robert  Allan  thereby  sold,  alienated,  and  disponed  to 
the  bank,  under  the  usual  conditions  and  provisions, 
the  lands  of  Lauriston,  and  also  the  lands  of  Campse, 
to  both  of  which  he  had  made  up  titles  as  heir  served 
and  retoured  to  his  deceased  father,  Thomas  Allan,  for 
the  express  purpose  of  being  enabled  to  grant  this  se* 
curity.  Upon  the  precept  of  seisin  contained  in  the 
bond,  infeftment  followed  in  favour  of  the  appellants. 
The  result  of  the  operations  upon  the  cash-credit,  as 
conjoined  with  the  advance  of  £22,000,  was  to  leave 
the  company,  at  the  date  of  their  failure,  debtors  to  the 
appellants  in  the  sum  of  £42,000. 

Mr  Robert  Christie,  accountant  in  Edinburgh,  was 
appointed  trustee  on  the  sequestrated  estate  of  the 
company,  and  of  Messrs  Robert  Allan  and  Alexander 
Wight  as  individuak.  With  his  concurrence  the  pre- 
sent action  was  raised  at  the  instance  of  the  respondents, 
as  creditors  of  the  deceased  Thomas  Allan,  either  as 
an  individual,  or  as  liable  for  the  debts  of  the  company 
of  which  he  was  a  partner,  concluding  for  reduction  of 
the  heritable  bond,  and  bond  of  corroboration  granted 
in  July  1834,  and  the  security  thereby  constituted  in 
favour  of  the  appellants,  on  the  ground,  that  being 
granted  by  Robert  Allan  within  a  year  of  his  father's 
death,  the  security  was  void,  as  being  to  the  prejudice 
of  bis  father's  creditors,  contrary  to  the  provisions  of 
the  Statute  1661,  c.  24.  The  summons  also  contained 
a  separate  declaratory  conclusion,  having  reference  to 
the  original  bond  and  disposition  in  security  granted 
in  1832,  namely,  that  it  should  be  found  and  declared 
that  Uie  balance  due  to  the  Royal  Bank,  as  aforesaid, 
under  that  bond  and  disposition  in  security,  whether 
taken  as  on  the  12th  of  September  1833,  when  Mr 
Thomas  Allan  died,  or  on  the  31st  of  December  1833, 
the  date  of  the  first  balance  of  the  books  after  his 
death;  had  been  paid,  and  the  security  thereby  extin* 
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guished,  and  the  lands  freed  and  disburdened  of  the 
debt. 

In  defence  it  was  maintained — 1.  That  the  estates 
of  Campse  and  Lauriston  were  not  the  private  property 
of  Mr  Thomas  Allan,  but  held  by  him  as  trustee  for 
the  company,  and  therefore  most  properly  pledged  for 
the  advances  to  the  company.  2.  Even  if  they  had 
been  his  private  property,  the  Statute  1661,  c.  24,  was 
only  applicable  to  conveyances  by  the  heir  in  favour 
of  his  own  creditors  to  the  prejudice  of  his  ancestor's, 
and  not  to  the  competition  of  ancestor's  creditors  inter 
se;  and,  3.  That  the  company  was  not  dissolved  by 
the  death  of  Mr  Thomas  Allan  in  1833,  either  at  that 
date,  or  of  the  nest  balance  thereafter ;  and  that  there- 
fore  the  bond  was  a  continuing  guarantee,  which  cover- 
ed  all  advances  made  to  the  company  down  to  their 
sequestration. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


«< 


The  Lord  Ordinary**  "  repels  the  defences  against  the  other 
conclusiooi,  both  reductive  and  declaratory,  and  decerns  in  terms 
of  these  conclusions :  Finds  the  defenders  (appellants)  liable 
in  expenses ;  appoints  an  account  thereof  to  be  given  in,  and 
when  lodged,  remita  the  same  to  the  auditor  to  tax  and  report. 

"  Note, — Under  the  reductive  conclusion,  the  Lord  Ordi* 
nary  thinks  it  clear  that  Campse  and  Lauriston  must  be  con« 
stdered  as  having  been  the  property  of  Thonus  Allan  individu- 
ally. He  stood  as  the  sole  owner  on  the  titles  and  on  the  re- 
cord ;  and  although  his  having  obtained  or  taken  the  money  of  bia 
partners  to  make  the  purchases,  and  caused  accounts  to  be  opened 
between  them  and  these  estates,  these  accounts  do  not  contra- 
dict the  titles,  but,  on  the  contrary,  in  some  respects  confirm 
them.  So  that,  however  the  comfxiny  might  have  compelled 
bim  to  pledge  or  sell  the  estates  in  order  to  pay  their  advancea 
for  the  original  prices,  if  they  bad  claimed  them  as  their  own 
during  bis  life,  this  would  have  been  a  demand  in  which  they 
would  have  had  no  right  to  succeed. 

"  If  this  be  assumed  to  be  the  fact,  the  question,  how  far  the 
creditors  of  Thomas  Allan,  who  dealt  on  the  faith  of  his  ap- 
parent ownership,  are  liable  to  be  affected  by  any  latent  equities 
to  which  be  may  have  been  subject,  does  not  arise.  He  was 
not  in  the  situation  of  a  trustee,  but  in  that  of  an  absolute 
owner,  liable  to  no  such  equities.  And  if  so,  the  Lord  Ordi- 
nary holds  that  the  disposition  of  his  property  to  the  defenders 
by  bis  son,  within  a  year  after  his  death,  was  an  infringement  of 
the  Act  1661,  e.  24.  The  defenders  say  that  this  disposition 
was  granted  to  one  of  his  creditors,  and  that  this  excludes  the 
Statute.  The  Lord  Ordinary  differs  both  as  to  this  viaw  of  the 
fact  and  of  the  law.  This  disposition  was  not  to  a  creditor  of 
Thomas  Allan,  but  to  the  defenders,  who  once  were,  but  who 
had  ceased  to  be  bis  creditors.  On  the  security  of  this  convey- 
ance, the  defenders  no  doubt  made  advances  which  went  to  the 
bouse  kept  by  the  surviving  partners,  and  this  house  waa  a  cre- 
ditor of  Thomas  Allan.  But  the  advances  were  not  made,  nor 
meant  to  be  made  to  the  house  in  its  cbaractet  of  a  creditor  of 
Thomas  Allan ;  and  the  son,  in  disponing  the  estates  in  security, 
had  no  view  but  to  raise  funds  for  the  use  of  his  own  company. 
Even  aaaaming,  therefore,  that  the  debt  due  by  Thomas  Allan 
waa  de  Jaeto  diminished  exactly  according  to  the  amount  of 
these  advances  (which,  however,  was  not  the  case),  this  use  to 
which  the  borrowers  chose  to  turn  their  loan,  cannot  alter  the 
legal  character  of  the  original  transaction. 

**  Bat  even  although  the  arrangement  bad  been  all  along  in- 
tended as  a  pure  bona  fide  conveyance  of  the  estate,  in  order  to 
raise  funds  for  the  direct  payment  of  one  of  Thomas  Allan's 
creditors,  still  it  would  have  been  struck  at  by  the  Act.  At 
least,  the  Lord  Ordinary  can  discover  no  authority  or  principle 
for  holding  that  that  valuable  Statute,  which  forbids  an  heir  to 
affect  bia  predecessor's  estate  within  a  year  after  his  death,  to 
the  prtjttdice  of  the  predecessor's  creditors,  can  be  held  to  be 
complied  with  by  the  heir'a  giving  it  all  away  to  a  single  credi- 
tor of  the  ancestor.     It  is  true  that  a  separation  of  the  ances- 


tor's creditors  from  those  of  the  heir,  and  not  any  distribution 
between  the  former,  inter  se,  forms  the  chief  description  of  the 
general  object  of  the  Act.  But  the  result  is  an  enactment,  de- 
claring that  *  no  right  or  disposition  made  by  the  said  apparent 
heir'  shall  be  lawful,  *  in  so  far  as  it  may  prejudge  bis  prede- 
cessor's creditors.'  Can  it  be  said  that  these  creditors,  as  m 
body,  are  not  prejudged  by  a  conveyance  of  the  whole  property 
by  the  heir  to  a  favoured  creditor,  as,  for  example,  to  a  com- 
pany of  which  he  himself  is  a  partner? 

'*  The  main  declaratory  conclusion — which  is,  that  the  debt 
due  by  Thomas  Allan  under  a  prior  bond  was  paid  before  the 
second  one  was  granted  by  the  son — ^requires  that  it  should  be 
fixed,  whether,  in  consequence  of  the  death  of  Thomas  Allan, 
on  12th  September  1833,  the  company  to  which  be  belonged 
was  dissolved,  either  then  or  at  the  next  balance  on  31st  De- 
cember thereafter.  The  Lord  Ordinary  holds,  that  there  is 
nothing  in  the  12rh  clause  of  their  '  notes  of  agreement'  which 
excludes  the  operation  of  the  established  rule,  that  the  death  of 
a  partner  dissolves  a  company.  The  settlement  with  that  part- 
ner's heirs  is  declared  to  be  delayed  till  the  next  balance ;  bat, 
quoad  the  public,  the  usual  result  is  allowed  to  take  place. 
And  if  the  partnership  was  dissolved  by  Thomas  Allan's  death, 
the  defenders  don't  and  can't  pretend  that  they  required  nodoe 
of  it. 

**  If  thia  shall  be  held  to  be  the  correct  view,  the  principlea 
of  the  case  of  Devaynes  v.  Noble,  1  Merivale,  530,  as  explained 
by  Mr  Bell,  Vol.  II.  p.  638,  apply  here.  And,  if  they  do,  it 
was  agreed  at  the  debate  that  the  balance  due  by  Tbonws  Allan 
to  the  defenders,  under  the  first  bond,  was  all  paid  prior  to 
granting  the  second  one." 

The  defenders  having  reclaimed,  the  accountant's 
report,  above  referred  to,  was  ordered  by  the  Court, 
upon  the  circumstances  connected  with  the  estates  of 
Campse  and  Lauriston.  Cases  were  also  ordered.  For 
the  arguments  of  parties  see  Jurist,  Vol.  XI.  pp.  448- 
4^0.  These  cases  were  afterwards  appointed  to  be 
boxed  for  the  opinion  of  the  other  Judges  on  the  fol- 
lowing adjusted  queries : 

"  Qftery,  1.  Whether,  keeping  in  view  the  state  of  the  feudal 
titles,  the  evidence  afforded  by  the  company's  books  and  other 
documents,  and  the  conduct  of  the  parties  generally,  the  estates 
of  CSampse  and  Lauriston,  or  either  of  them,  were  acquired  and 
vested  in  the  person  of  Thomas  Allan  as  his  own  individual 
property?  Or,  whether  they  were  held  by  biro  in  trust,  or  for 
behoof  of  the  company  of  Robert  Allan  and  Son,  or  subject  to 
their  disposition,  down  to  the  period  of  his  death  ? 

"  2.  Assuming  the  said  estates,  or  either  of  them,  to  have 
been  vested  in  Thomas  Allan  in  trust,  or  for  behoof  of  the  com- 
pany, or  subject  to  their  disposition — Is  the  bond  and  disposition 
in  security,  of  29tb  July  1834,  under  all  the  circumatances  ap- 
pearing on  the  record  in  this  process,  reducible  in  whole  or  in 
part — and  if  in  part,  to  what  extent  it  ia  reducible  under  the 
Act  1661,  aa  a  conveyance  granted  by  the  heir  within  year  and 
day  of  the  ancestor's  death,  and  to  the  prejudice  of  the  ancestor 'a 
creditors  ? 

"  3.  Assuming  the  said  eatates,  or  either  of  then,  to  have  been 
the  private  property  of  Thomas  Allan  as  an  individual,  or  to 
have  become  so  by  any  subsequent  arrangement  or  conveyance 
in  bis  favour — Is  the  bond  of  29th  July  1834,  with  reference  to 
the  whole  circumstances  of  the  case,  reducible  aa  above,  under 
the  Act  1661  ? 

'*  4.  Whether,  and  to  what  extent,  the  bond  of  30th  March 
1832  remained  in  force,  as  a  continuing  guarantee  and  tecotity 
over  the  estate  of  Lauriston,  to  cover  advances,  or  any  balance 
due  upon  advances,  made  by  the  defenders  to  the  company  of 
Robert  Allan  and  Son,  at  or  after  Thomas  Allan's  death,  and 
down  to  the  date  of  the  final  sequestration  of  the  company  ?  or, 
if  it  did  not  so  remain  in  force,  at  what  period  did  it  cease  to 
operate  as  a  continuing  guarantee  and  secvrity  over  the  estate  of 
Lauriston;  and  whether  the  balance,  if  any,  that  may  have  been 
due  when  the  said  bond  ceased  so  to  operate  aa  aforesaid,  was 
paid,  or  wholly  or  partially  extinguished  subsequently?" 

Opinions  were  given  in  bj  the  consulted  Judges, 
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"which  see  aniey  Vol.  XL  pp.  450-461.  On  advising 
(1 7th  May  1839)»  the  Court  adhered  to  the  Lord  Or- 
dinary's interlocutor. 

The  Royal  Bank  appealed,  pleading  a  reversal  on 
the  following  among  other  grounds: — 1.  The  respon- 
dents have  not  instructed  that  the  estates  of  Campse 
and  Lauriston  were  the  property  of  Thomas  Allan  in- 
dividually. On  the  contrary,  it  sufficiently  appears 
that  these  estates  were  not  the  absolute  property  of 
Thomas  Allan  as  an  individual,  but  truly  belonged  to 
the  company  of  Robert  Allan  and  Son,  although  the 
formal  title  was  made  up  in  the  name  and  person  of 
Thomas  Allan,  the  principal  partner  of  the  company. 
This  is  a  question  of  evidence  and  not  of  law,  on  which 
the  Judges  have  hesitated  and  differed  in  opinion. 
Both  estates  were  considered  and  treated  by  the  firm 
as  theirs  in  their  books,  &c. ;  and  in  a  question  of  this 
kind,  not  with  a  third  party,  are  onerous  acquirers  of 
the  property  from  Thomas  Allan,  where  the  shape  of 
the  title  might  have  been  conclusive ;  but  in  a  question 
as  to  the  true  nature  of  Thomas  Allan's  right,  it  is  ad- 
mitted on  all  hands  that  the  books  of  the  company 
must  afford  most  important  evidence.  By  the  feudal 
law  of  Scotland,  a  company,  as  such,  cannot  in  its  own 
name  or  firm  hold  heritable  property,  which  was  the 
reason  why  the  titles  of  the  property  were  taken  in  the 
name  of  Thomas  Allan  alone,  but  he  was  merely  a 
trustee  for  the  company.  This  view  is  corroborated 
by  other  circumstances, — \st,  the  8th  article  of  the 
agreement  in  1831,  **  That  Lauriston  be  taken  as 
Thomas  Allan's  own  speculation^  he  paying  the  firm 
3  per  cent,  interest  upon  the  cost,  and  upon  what  is, 
or  may  be  laid  out  on  the  property."  Campse  was 
held  in  the  same  manner  as  Lauriston,  and  no  such 
stipulation  was  made  as  to  Campse.  The  inference 
IS,  that  Campse  was  still  to  be  held  in  trust  for  the 
firm.  But,  even  as  regarded  Lauriston,  the  arrange- 
ment was  prospective^  and  was  never  afterwards  for- 
mally carried  into  effect.  2dy  The  only  important  use 
of  the  property  was  for  behoof  of  the  firm,  viz.,  by 
impledging  it  for  the  loan  to  the  appellants  in  1 832. 
2.  On  the  supposition  that  the  estates,  or  either  of 
them,  truly  belonged  to  Thomas  Allan  himself  and  not 
to  the  company,  the  Statute  1661,  on  which  the  re- 
spondents found,  would  not  apply  to  the  present  case, 
because  the  conveyance  challenged  was  truly  a  convey- 
ance in  favour  of  creditors  of  Thomas  Allan  the  an- 
cestor, and  the  Statute  does  not  strike  at  such  a  con- 
veyance as  that  in  question.  3.  The  security  which 
the  appellants  got  under  the  bond  of  1832,  continued 
as  an  effectual  guarantee  even  after  the  death  of  Thomas 
Allan ;  and,  at  all  events,  it  is  effectual  for  the  balance 
which  was  due  at  Thomas  Allan's  death,  or  at  the 
31st  of  December  thereafter,  and  the  appellants  are  not 
precluded,  by  any  thing  that  has  happened,  from  still 
striking  the  balance  at  one  or  other  of  these  dates,  if  it 
shall  be  held  that  they  were  in  error  in  supposing  that 
they  had  an  effectual  security  down  to  the  date  of  the 
bankruptcy. 

The  respondents,  in  reply,  maintained  the  pleas  which 
are  embodied  in  the  opinions  of  the  miyority  of  the 
Judges. 

At  the  conclusion  of  the  Lord  Advocate's  reply  on 
6th  April  1840: 
.  Lord  Chancelhr.-^lAy  Lords,  it  it  very  much  to  be  regretted. 


that  in  •  case  which  involves  so  much  property,  the  materials 
upon  which  we  are  called  upon  to  decide  are  so  extremely 
meagre,  and  the  evidence  so  ? cry  unsatisfactory.  I  do  not  find, 
however,  that  either  party  in  this  case  has  proposed  to  bring 
before  yonr  Lordships  any  other  facts  than  those  which  are  to  be 
found  on  the  printed  papers  before  your  Lordships*  house ;  nor 
do  I  find  that  the  learned  counsel  on  either  side  now  suggest 
that  any  opportunity  should  be  afforded  to  them  to  enable  them 
to  bring  forward  any  other  means  of  explaining  the  transactioD, 
beyond  the  papers  which  are  before  you.  Under  these  circum- 
stances, it  appears  to  me  that  the  only  course  your  Lordships 
can  pursue,  is  carefully  to  investigate  the  accounts,  and  the 
documents  which  are  printed,  and  to  see  whether  you  can  come 
to  any  satisfactory  conclusion  upon  them.  If  it  is  found  im- 
possible to  do  so,  why,  then  the  question  will  be,  what  means 
your  Lordships  should  adopt  for  the  purpose  of  getting  better 
information  ?  It  certainly  does  seem  very  strange,  that  in  a  trans- 
action of  comparatively  very  recent  date,  and  of  which  so  many 
persons  must  be  cognizant,  there  should  have  been  no  better 
information  as  to  the  title  of  these  respective  parties  who  are 
claiming  this  property,  than  that  which  appears  upon  the  printed 
papers  before  you.  It  may  be  that  neither  party  has  the  meana 
of  bringing  any  farther  evidence  forward ; — if  so,  then  it  is  im- 
possible that  you  should  come  to  a  satisfactory  conclusion  upon 
the  evidence  before  you,  without  a  very  careful  examination  of 
all  the  accounts  which  have  been  brought  under  your  consider- 
ation. If  the  points  which  were  made  as  to  the  titlt;  to  the 
estate,  shall  appear  to  have  been  decided  one  way,  then  of  course 
the  further  consideration  of  these  points  of  law  would  not  arise. 
But  it  is  material  to  come  to  some  conclusion  as  to  the  title  to 
this  property ;  and  for  that  purpose,  I  would  propose  to  your 
Lordships  that  you  should  adjourn  the  further  consideration  of 
this  cause. 

The  case  being  advised  of  this  date,  the  Lord  Chan« 
cellor  said: — 

My  Lords,  the  first  question  which  occurs  in  this  case  is, 
whether  the  estates  of  Lauriston  and  Campse  ought  to  be  con« 
sidered  as  the  property  of  the  late  Thomas  Allan,  or  as  held  by 
him  in  trust  for  the  firm  in  which  he  was  a  partner  ?  and  upon 
that  question  I  have  not  been  able  to  find  any  substantial  diffi- 
culty. The  negotiation  and  contract  for  the  purchase  of  Lau- 
riston was  conducted  by  Mr  Thomas  Allan,  and  in  his  own 
name ;  the  title  was  made  up  In  his  person  ; — he  was,  in  respect 
of  that  estate,  enrolled  as  a  freeholder  of  the  county  of  Edin- 
burgh. He  enlarged  the  house,  and  made  extensive  impiove- 
ments  to  the  estate,  and  lived  in  the  house  with  his  family,  for 
which  there  is  no  trace  of  bis  having  been  charged  with  any 
rent  to  the  firm.  It  appears,  however,  that  the  purchase-money 
was  paid  by  the  firm  ;  and  the  amount,  together  with  other  ex- 
penditure in  respect  of  the  estate,  was  not  placed  to  the  debit 
of  Mr  Thomas  Allan,  but  was  the  subject  of  a  separate  account, 
to  which  all  such  payments  were  carried  as  debits,  and  all  re- 
ceipts on  account  of  the  estate  were  placed  as  credits.  That 
such  an  account  should  have  been  opened,  proves  nothing ;  for  it 
appears  that  other  private  accounts  of  Mr  Thomas  Allan  were 
kept  in  the  books  of  the  firm, — such  as  the  education  account  of 
his  children  ;  but  why  the  balance  was  placed  to  the  account  of 
the  stock  of  the  firm,  and  not  to  the  private  account  of  Mr 
Thomas  Allan,  is  not  explained.  It  may  have  been  so  done  be- 
cause  the  firm  had  advanced  the  money  for  the  purchase  of  the 
estate,  and  it  may  therefore  have  been  thought  right  that  the 
property  itself  should,  in  their  books,  be  treated  as  belonging  to 
the  firm  till  the  payment  of  the  purchase- money  and  other  ex- 
penditure on  the  estate  had  been  arranged  between  Mr  Thomas 
Allan  and  bis  partners,  although  it  does  not  appear  that  the  firm 
had  any  security  upon  the  property.  But  however  that  may  be, 
all  ambiguity  which  that  mode  of  keeping  the  account  might 
otherwise  have  produced,  is  removed  by  the  notes  of  agreement 
entered  into  upon  the  admission  of  Mr  Robert  Allan  in  1831 ; 
the  8th  article  being — '*  That  Lauriston  be  taken  as  Thomas 
Allan's  own  speculation,  he  paying  the  firm  £3  per  cent,  interest 
upon  the  cost,  and  on  what  is  or  may  be  laid  out  upon  the  said 
property.*'  This  has  been  considered  in  the  argument  for  the 
appellants  as  a  new  contract,  giring  to  Thomas  Allan  what  be- 
fore belonged  to  the  firm.    But  it  was  probably  entered  into 
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only  for  the  purpose  of  guarding  against  the  new  partner  sup- 
posing, or  concluding  from  the  entries  in  the  books,  tliat  Lanris- 
ton  was  to  be  considered  as  the  property  of  the  firm  ;  and  it  does 
not  appear  that  any  change  in  the  mode  of  keeping  the  accounts 
was  adopted  on  this  memorandum  being  made.     The  whole 
bistory  of  the  purchase,  the  title  taken,  and  the  declaration  of 
the  partners,  prove  that  Lauriston  was  the  private  property  of 
Mr  Thomas  Allan.     The  case  of  Campse  is  so  far  different, 
that  the  firm  bad  originally  a  mortgage  upon  it.  The  mortgagor 
ha?ing  been  subject  to  a  sequestration,  this  property  was  sold, 
and  it  seems  doubtful  on  whose  account  it  was  purchased.    But 
in  December  1820,  it  was  conveyed  by  the  trustee  under  the 
sequestration   to  Thomas  Allan  ;  and  soon  after,  by  a  deed  to 
which  the  firm  were  parties,  it  was  declared  that  the  purchase 
was  made  for  Thomas  Allan  as  an  individual,  and  the  fiim  as- 
signed their  security  upon  the  estate  to  him  as  the  purchaser,  ac- 
knowledging the  receipt  of  £7000, — the  purchase-money.   It  is 
true  that  the  accounts  show  that  in  this  case,  as  in  the  case  of 
Laaristoo,  the  purchase-money  was  not  paid  by  Thomas  Allan, 
and  that  the  accounts  of  the  property  were  kept  in  the  same 
way  as  was  adopted  with  respect  to  Lauriston.     But  the  par- 
ties interested  have  acknowledged  that  the  property  belonged 
to  Thomas  Allan,  and  his  title  was  made  up  as  beneficial  owner; 
aod  all  his  dealings  with  the  property  were  consistent  with  his 
being  so.     There  is  not,  therefore,  I  think,  sufficient  evidence 
to  convert  him  into  a  trustee  for  the  firm.     So  far,  therefore,  I 
tbinb  the  judgment  of  the  Court  below  was  clearly  right ;  and 
in  this  judgment,  ten  out  of  the  twelve  Judges  concurred.    The 
question  which  it  seems  expedient  to  consider  in  the  next  place, 
is,  whether,  at  the  time  of  the  date  of  the  second  bond,  any 
thing  was  due  to  the  Bank  of  Scotland  from  the  estate  of 
Thomas  Allan  alone  ?  His  bond,  of  the  30th  of  March  1832, 
was  to  secure  repayment  to  the  bank  of  any  balance  to  the  ex- 
tent of  £20,000  which  might  be  due  to  the  bank  from  the  firm 
of  Robert  Allan  and  Son,  in  which  Thomas  Allan  was  a  partner, 
in  respect  of  adwances  and  accommodation  to  be  afforded  to  them 
by  the  bank.     Thomas  Allan  died  in  September  1833,  and  be- 
yond all  doubt,  by  that  event,  the  firm  of  Robert  Allan  and  Son, 
&«  it  had  up  to  that  time  existed,  was  dissolved,  so  fiir  as  it 
affected  the  bank.     That  the  business  was  to  be  considered  as 
going  on  as  before,  for  the  purpose  of  settling  between  the  sur- 
viving partners  and  the  estate  of  the  partner  deceased,  by  spe- 
cial agreement  between  the  partners,  cannot  affect  the  ques- 
tion ;  and  it  is  also  quite  clear  that  the  security  which  Thomas 
Allan  80  gave  to  the  bank,  to  secure  the  repayment  of  advances 
made  to  the  firm  in  which  be  was  a  partner,  that  is,  to  himself 
and  bis  partners,  could  not  be  used  as  a  security  for  advances 
made  after  his  death  to  a  firm  in  which   he  was  not  a  partner ; 
that  is,  to  the  persons  who  had  been  his  partners,  whether  they 
continued  the  old  style  and  firm,  or  adopted  another.     Now,  it 
is  not  in  dispute  that  the  payments  made  by  the  surviving  part- 
ners, with  whom  the  account  was  continued  after  Thomas  Allan's 
death,  to  the  bank,  without  any  specific  appropriation  prior  to 
the  date  of  the  second  bond,  exceeded  the  amount  of  the  debt 
due  to  the  bank  at  the  time  of  Thomas  Allan's  death,— and  the 
defendants  adnnit,  as  appears  in  the  59ih  page  of  the  appellants' 
ca.<e,  that  there  were  periods  between  the  time  of  Thomas 
Allan's  death,  and  the  date  of  the  second  bond,  at  which  there 
was  no  balance  due  to  the  bank,  and  that  at  the  date  of  the  se- 
^nd  bond,  there  was  only  a  balance  of  £400,  and  interest  due: 
So  that  there  is  no  ground  upon  which  it  can  be  maintained  that 
the  dfbtdue  at  the  death  of' Thomas  Allan  was  not  paid  at 
the  date  of  the  second  bond,  except  that  of  the  bond  of  1832 
»^ing  available  to  secure  advances  made  after  the  death  of 
Tbomaa  Allan,  for  which  there  is  no  pretence.     It  seems  to 
bave  been  supposed  by  some  of  the  learned  Judges,  that  the 
ca^e  of  Devaynes  was  not  applicable  to  the  present,  because 
'his  was  a  ease  of  credit,  and  not  of  deposit.     Those  learned 
Judges  recognise  the  law  in  Devaynes*  case  as  applicable  to 
Scotland,  as  indeed  the  case  of  Speirs  v.   Houston,  4  Bligh, 
«>15,  and  3  Shaw  and  Wilson,  assume  it  to  be.     It  is  to  be 
[cgretted  that  the  subsequent  decisions  which  have  taken  place 
»n  England  upon  that  subject  were  not  brought  under  the  con- 
•ideration  of  those  learned  Judges.    If  they  had  been,  I  have  no 
doubt  but  that  the  application  of  the  principle,  in  its  full  extent 
to  this  case,  would  hare  been  recognised  by  them.     Many  cases 


have  occurred  in  this  country;  but  it  is  sufficient  to  n»ention 
Pemberton  v.  Oahes,  4  Russel,  154 ;  Bodenham  v.  Purchas,  2 
Barnewall  and  Alderston,  39 ;  and  Simson  v.  Ingham,  2  Barne-. 
wall  and  Creswell,  65 ;  because  in  one  or  other  of  those  cases, 
all  the  circumstances  occurred  which  have  been  supposed  to 
distinguish  this  case  from  Devaynes'  case.  Without  therefore 
calling  in  aid  the  fact,  that  the  whole  debt  at  the  time  of  Tbomaa 
Allan's  death  was  destroyed  by  the  balance  due  to  the  bank, 
from  the  continuing  firm  having  ceased  to  exist,  such  debt  so 
due  at  Thomas  Allan's  death,  would  have  been  discharged  by 
the  application  of  the  subsequent  payments  to  such  debt, — such 
payments  having  been  made  without  any  appropriation  by  the 
parties  paying,  and  having  been  carried  by  the  parties  receiving 
such  payments  to  the  account  kept  by  them,  consisting  of 
the  old  and  new  transactions,  and  constituting,  therefore,  a  con- 
tinuing account,  and  from  which  appropriation  it  was  not  com- 
petent for  the  bank  to  remove  such  payments  at  a  subsequent 
time,  when  the  consequences  were  seen,  as  was  decided  in  Bod- 
enham V,  Purchas.  When,  therefore,  Robert  Allan,  the  son 
of  Thomas,  executed  the  second  bond  to  induce  the  bank  to 
continue  to  himself  and  his  then  partners  the  floating  credit 
to  the  amount  of  £20,000,  and  to  advance  £22,000  for  their  use, 
he  was  not  dealing  with  a  creditor  of  bis  father,  or  giving  to 
any  such  creditor  a  security  for  any  debt  of  bis  father,  but  he 
was  providing  a  credit  for  himself,  and  securing  a  debt  of  his 
own,  upon  the  security  of  property  derived  by  him  from  his 
father,  and  that  within  one  year  of  his  father's  death,  which 
is  precisely  the  case  guarded  against  by  the  Statute  of  16Q1. 
In  what  way  this  transaction  might  operate  upon  the  state  of 
the  account  between  Thomas  Allan's  estate  and  the  surviving 
partners,  does  not  appear  to  me  to  be  in  the  least  material. 
That  was  not  the  object  or  immediate  effect  of  the  transaction ; 
and  it  is  not  proved  that  what  was  advanced  by  the  bank  waa 
applied  in  payment  of  the  debt  due  from  Thomas  Allan  to  the 
firm.  The  question,  therefore,  does  not  arise,  whether,  within 
the  Statute,  an  heir  can  within  the  year,  effectually  prefer  one 
of  his  ancestor's  creditors  to  another,  by  giving  to  him  a  se- 
curity upon  the  ancestor's  estate.  The  ground  upon  which  I 
rest  my  opinion  is,  that  the  bond  and  security  of  1834  was  not 
given  to  secure  or  pay  any  debt  of  the  father.  This  case  has 
been  most  laboriously  argued  below,  and  at  the  bar  of  this 
House,  and  it  seems  to  have  engaged  very  largely  the  attention 
of  the  learned  Judges.  I  cannot  say  that  I  have  felt  the  diffi« 
culties  which  seem  to  have  been  entertained  by  some  others. 
I  think  it  sufficiently  proved  that  Lauriaton  and  Campse  be- 
longed to  Thomas  Allan  individually  ;  that  the  debt  due  to  the 
bank  at  the  time  of  his  death  was  discharged  before  the  date 
of  the  second  bond ;  that  the  security  of  1832  cannot  be 
applied  to  secure  any  debt  contracted  after  the  death  of  Thomas 
Allan  ;  and  that  his  son  Robert  had  no  power,  by  his  bond  of 
1834,  to  affect  the  lands  for  his  own  benefit,  and  to  secure  bis 
own  creditors  to  the  prejudice  of  the  creditors  of  his  father. 
It  follows  from  this,  that,  in  my  opinion,  the  judgment  of  the 
Court  below  was  right,  and  ought  to  be  affirmed.  Taking  this 
view  of  the  case,  it  is  unnecessary  to  consider  what  the  effect  of 
the  bond  of  1834  would  have  been  upon  the  liability  of 
Thomas  Allan's  estate  to  the  bank,  if  any  debt  had  remained 
due  upon  the  bond  of  1832.  The  surviving  partners  of  Thomas 
Allan  would  have  been  primarily  liable  for  the  debt ;  and  by  the 
bond  of  1834,  the  creditors  took  a  new  security  for  the  £20,000, 
and  continued  the  credit  for  that  sum  for  an  indefinite  period, 
which,  by  the  bond  of  1832,  and  the  law  applicable  to  it,  bad 
determined  at  the  death  of  Thomas  Allan.  As  to  costs,  it  is 
true,  that  upon  some  of  the  questions  considered  by  the  Judges, 
there  was  a  very  even  balance  of  opinion;  but  if  a  majority  had' 
bx^en  in  favour  of  the  appellants  upon  some  one  of  the  questions, 
it  would  not  have  influenced  the  decision  of  the  cause, — a  ma- 
jority upon  other  of  the  questions  being  against  them.  It  does 
not  appear  to  me  that  there  is  in  this  case  sufficient  to  induce 
the  House  to  depart  from  the  rule  (which  I  always  do  with  re- 
luctance) of  making  an  unsuccessful  appellant  pay  the  respon- 
dent's costs,  who  in  this  case  are  unsatisfied  creditors,  and  who 
have  been  under  the  necessity  of  instituting  these  proceedings,  and ' 
of  incurring  the  expenses  attending  their  progress,  for  the  pur- 
pose of  obtaining  relief  against  an  act  under  which  the  appel- 
lants* claim,  and  by  which  an  attempt  was  made  to  deprive  them 
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of  those  meant  of  oVaiiiing  payment  of  their  debts  to  which 
they  were  entitled.  I  therefore  shall  move  the  House,  that  the 
interlocutors  appealed  from  be  affirmed,  with  costs. 

Interlocutors  affirmed^  with  costs. 

Second  Division.—^Lord  Cockburn,  Ordinanf. — Rirhard«on 
and  Connell.  Appeflantt  SolicUon, — Alexander  Dobie,  /2e- 
$pondeni$  SolkUor fW.H.D.J 


2Qth  April  \SA\. 

HOUSB  OF  LOBDS.— (W.H.D.) 

No.  109« — Misses  Casamaijor  and  Others,  AppeU 
lants^  V.  Pearson  arid  Robertson,  W.S.,  and 
Others,  Respondents. 

Trust- Settlement  —  Succession  —  Construction  —  Annuity  —  A 

■  party  having  left  a  tru»t-»etlleinent,  with  direetiona  to  lay  out  ca- 
pitaliuma  to  aiuwer  annuities  o^£300,  £400  and  £400,  for  hit 

'  three  $iaters,  and  if  the  reaidue  ofhi»  estate  should  not  be  svffi' 
cient  for  yielding  the  annuities,  to  pay  the  interest  arising  on  the 
whole  residue  to  the  sisters,  in  proportion  to  the  annuities  pro^ 
vided  to  them  ;  and  also  with  directions  to  pay  the  capital 
sums  laid  out  for  producing  the  annuities  to  certain  residuary 
legatees,  as  and  when  the  sums  became  tangible  by  the  death  of 
the  said  annuitants  respectively ;  and  one  of  the  annuitants 
having  predeceased  the  truster,  and  another  having  died  during 
the  subsistence  of  the  trust ;  and  it  not  being  ascertained  bC" 
fore  the  accounting  was  completed,  whether  the  annual  income, 
arising  from  the  estate  while  both  the  annuitants  surviving  the 
testator  were  alive,  would  be  sufficient  to  satisfy  their  annuities 
for  that  period  in  full— Held  Qshenng  the  judgment  of  the 

'  Court  of  Session),  that  during  the  continuance  of  the  trust, 
the  annuitants  could  only  divide  among  themselves  the  income 

-  of  the  estate  as  far  as  it  would  go,  and  that  upon  the  death  of 
one  of  them,  the  share  or  capital  which  was  invested  to  secure 
the  payment  of  that  annuity  became  tangible  and  payable  to  the 
residuary  legatees ;  and  cause  remitted  to  the  Court  of  Ses* 
sion  with  a  declaration  to  that  effect. 

This  was  a  questioD  in  the  Porterfield  multiplepoind- 
ing,  in  which  a  judgment  on  other  points  was  formerly 
pronounced  in  the  Court  of  Session  (16th  December 
1836,  ante.  Vol.  IX.  p.  154),  and  carried  to  the  House 
of  Lords  (18th  July  1839,  ante.  Vol.  XII.  p.  101), 
where  it  was  partly  affirmed,  and  partly  reversed. 
The  points  raised  in  the  present  proceedings  chiefly 
regarded  the  rights  of  parties  interested  in  the  trust- 
funds  retained  to  produce  annuities  for  the  sisters  of 
the  truster,  Alexander  Porterfield,  in  terms  of  his  set- 
tlement. The  clause  of  the  settlement  providing  the 
annuities  was  in  these  words : 

"  Quarto,  In  the  next  place,  I  hereby  direct  and  appoint  my 
said  trustees  or  trustee  to  pay  the  following  annuities  to  my 
sisters  after  named,  which  I  hereby  leave  to,  and  settle  on  them 
during  their  respective  lives,  vis., — to  Mrs  Christian  Porterfield 
or  Fothringham,  wife  of  the  said  Frederick  Fotbringham,  an 
annuity  of  £400  Sterling ;  to  Mrs  Ann  Porterfield  or  Paterson, 
wife  of  Lieutenant- Colonel  Thomas  Paterson,  residing  in  Char- 
lotte Square,  Edinburgh,  a  like  annuity  of  £400  Sterling ;  to 
Mm  Margaret  Porterfield  or  Buchanan,  an  annuity  of  £200 
Sterling,  and  this  over  and  above,  and  in  addition  to  the  an- 
•fiuity  already  settled  on  the  said  Mrs  Margaret  Porterfield  or 
Buchanan  by  roe ;  which  several  annuities  hereby  provided,  I 
direct  and  appoint  my  said  trustees  or  trustee  to  pay  to  my  said 
sisters,  during  all  the  days  of  their  respective  lives,  and  that 
half-yearly,  commencing  payment  thereof  at  the  second  term  of 
Whitsunday  or  Martinmas  which  shall  happen  after  my  death, 
for  the  year  preceding  such  first  term  of  payment,  and  conti- 
nuing payment  thereafter  at  two  terms  in  the  year,  Whitsunday 
*aud  MartinoMS  as  aforesaid,  during  the  lives  of  my  said  sisters 
respectively :  And  for  the  better  fulfilment  of  this  purpose,  I 
hereby  direct  and  appoint  my  said  trustees  or  trustee  to  vest 
«^d  lay  out  capital  ioms  for  answering  the  foresaid  respective 


annuities,  on  any  security  or  securities  which  they  or  he  may 
think  proper,  either  personal,  heritable,  or  in  the  public  funds, 
and  to  take  said  securities  in  such  terms  as  they  or  he  may 
think  best  adapted  for  fulfilling  the  foresaid  purpose :  And  in 
the  event  that,  after  payment  of  my  debts,  fulfilment  of  the 
obligations  in  which  I  may  stand  bound  at  the  time  of  my 
death,  payment  of  the  expenses  attendant  on  the  execution 
hereof,  and  of  the  £500  to  my  said  sister  Mis  Alexander,  the 
residue  of  the  proceeds  of  my  funds  and  estate  shall  not  be 
sufficient  for  yielding  the  foresaid  annuities  hereby  settled  on 
my  said  sisters,  then  it  is  my  meaning  and  intention,  that  the 
said  residue,  whatever  it  may  be,  shall  be  vested  and  laid  out, 
and  the  interest  and  dividends  arising  therefrom  be  paid  unto, 
and  divided  .among  my  said  three  sisters,  Mrs  Fothringham,  Mrs 
Paterson  and  Mrs  Buchanan,  during  their  respective  lives,  in 
the  same  proportions,  and  exactly  in  the  same  terms  in  every 
respect,  as  above  pointed  out  with  respect  to  the  full  annoitiea 
of  £400,  £400,  and  £200 ;  and  I  do  hereby  direct  my  said 
trustees  or  trustee  to  regulate  themselves  accordingly." 

The  Jifth  clause  was  as  follows : 

**  In  the  event  of  there  being  any  of  the  proceeds  of  my  said 
funds  and  estate  remaining,  after  setting  apart  capital -sums  suf- 
ficient to  yield  the  three  annuities  of  £400,  £400,  and  £200, 
as  above  specified,  then  I  hereby  direct  my  said  trustees  or  trus- 
tee to  pay  such  surplus,  together  with  the  capital  sums  so  to  be 
set  apart  for  answering  the  foresaid  annuities,  as  and  when  such 
capital  sums  become  tangible  by  the  deaths  of  the  said  annui- 
tants respectively,  or,  in  the  event  of  there  being  no  surplus, 
then  the  capital  sums,  whatever  their  amount  may  be,  so  to  be 
vested  and  laid  out  as  aforesaid,  as  and  when  such  capital  sums 
shall  become  tangible  as  aforesaid,  to  and  among  Mary  Pater- 
son, Helen  Paterson,  Alexander  Paterson,  and  Mary-Ann  Pa- 
terson, all  children  procreated  of  the  marriage  between  the  said 
Lieutenant- Colonel  Thomas  Paterson  and  Mrs  Ann  Porter- 
field or  Paterson ;  Buchanan,  Buchan- 
an, and  Buchanan,  afl  daughters  of  the  said  Mrs 
Margaret  Porterfield  or  Buchanan,  equally  among  the  said  Mary, 
Helen,  Alexander,  and  Mary- Ann  Petersons, 

,  and  Buchanans,  share  and  share  alike, 

and  the  survivors  or  survivor  of  them,  and  that  at  the  first  term 
of  Whitsunday  or  Martinmas  after  their  respectively  attaining 
mujority  or  being  married,  whichever  of  these  events  shall  first 
happen  (under  the  declaration,  however,  after  mentioned),  or 
as  soon  after  the  first  of  said  events  as  the  said  capital  auras  so 
to  be  set  apart  for  answering  the  foresaid  annuities  shall  become 
tangible  by  and  through  the  deaths  of  the  said  seveial  annui- 
tants respectively." 

Mrs  Buchanan  predeceased  the  truster,  and  Mrs 
Fothringham,  who  survived  the  truster,  died  in  March 
1 834.  In  the  course  of  the  management  of  the  trust- 
estate,  it  was  not  distinctly  ascertained  whether  the 
annual  proceeds  would  be  sufficient  to  pay  the  annuities 
of  Mrs  Fothringham  and  Mrs  Paterson  in  full.  The 
trustee  having  made  up  a  set  of  accounts,  the  Misses 
Casamaijor  and  others,  who  had  right  to  the  capital 
sums  laid  out  for  the  annuities  when  they  should  be 
disengaged,  objected  to  these  accounts,  and  the  prin- 
ciple  on  which  they  were  constructed.  The  trustee 
had  proceeded  upon  the  principle,  that  on  the  supposi- 
tion of  there  not  being  more  annual  proceeds  than 
would  produce  the  annuities  of  Mrs  Paterson  and  Mrs 
Fothringham,  the  whole  annual  proceeds  should  be 
devoted  to  that  purpose,  without  any  deduction  on  ac- 
count of  disengaged  fee  or  capital  in  consequence  of 
the  annuitant  (Mrs  Buchanan)  predeceasing  the  testa- 
tor.  And  the  full  annuity  of  £400  not  having  been 
paid  to  each  of  the  ladies,  Mrs  Fothringham  and  Mrs 
Paterson,  for  a  certain  number  of  years,  it  was  main- 
tained by  the  trustee  that  they  had  a  claim  for  their 
arrears  upon  the  whole  auQual  proceeds,  and  that  the 
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sarplas  of  one  year  should  supply  the  deficiency  of 
another. 

The  Misses  Casamaijor,  &C.,  on  the  other  hand, 
pleaded— Thsit  two-tenths  of  the  residue  of  the  trust- 
estate  had  become  divisible  on  the  death  of  the  testa- 
tor, in  consequence  of  the  predecease  of  Mrs  Buchanan, 
who  would  have  been  an  annuitant  to  the  extent  of 
£200 ;  that  in  like  manner  four-tenths  were  divisible 
on  the  death  of  Mrs  Fothringham,  who  was  an  annui- 
tant to  the  extent  of  £400 ;  and  that  in  each  case,  the 
lurviviag  annuitant  or  annuitants  were  entitled  to  no 
more  than  the  proceeds  or  income  arising  from  the  re- 
maining proportionate  capital  sums.  But  the  various 
questions  which  arose  will  be  best  understood  from  the 
judgmeDt  of  the  Lord  Ordinary  disposing  of  them. 

"  20th  December  1839. — The  Lord  Ordinary  having  retum- 
eil  coDsidergtion  of  this  cause,  and  having  considered  the  inter- 
locutors of  the  Court,  and  the  judgment  of  the  House  of  Lords 
as  applied  by  the  Court — Holds  the  state  of  the  trust-accounts, 
No.  of  process,  the  revised  objections  to  that  state  for  Miss 
Jane  Casainaijor  and  others,  No.  of  process,  and  the  revised 
soswers  to  those  objections  for  Alexander  Pearson,  No.  of 
process,  as  now  duly  lodged;  and  having  beard  parties*  procu- 
ntora  on  the  state  of  the  cause,  and  on  the  said. objections  and 
answers,  Finds  that  the  event  of  Mrs  Margaret  Porterfield  or 
Buchanan,  one  of  the  annuitants,  to  whose  benefit  the  proceeds 
of  the  trosr-estate  were  in  the  first  instance  appropriated,  hav- 
ing died  before  the  testator,  had  not  the  efiect  of  vesting  in  the 
residuary  legatees  any  right  over  the  portion  of  the  capital  of 
tbe  estate  or  ita  proceeds,  which  must  otherwise  have  been  laid 
out  for  securing  an  annuity  of  £200  to  her  during  her  life,  ex- 
cept in  so  lar  as  there  might  be  during  the  lives  of  the  two  sur- 
riving  annnitants,  Mrs  Fothringham  and  Mrs  Paterson,  a  sur- 
plus of  the  annual  proceeds  of  the  whole  estate,  after  paying  in 
full  to  the  said  two  annuitants  the  annuities  of  J£400  each  pro- 
vided to  them,  in  conformity  to  the  findings  hereinafter  ex- 
pressed :  Finds  that  the  foil  security  and  payment  of  these  an- 
Buities  constituted  a  primary  and  preferable  burden  on  the  whole 
residue  of  the  trust-funds  and  estate,  after  deducting  the  sums 
necessary  for  paying  and  satisfying  the  testator's  debts  and  obli- 
gations, the  expenses  of  the  trust,  the  legacy  of  £500  to  Mrs 
AleiBoder,  and  the  two  legacies  of  £1000  each,  payable  to 
George  and  Thomas  Patersons :  And  finds,  that  until  the  said 
snooities  were  fully  satisfied,  so  far  as  the  whole  interests,  di- 
vidends, rents,  or  profits  of  the  said  free  fund  or  estate  might 
h«  sufficient  for  that  purpose,  no  tangible  or  divisible  surplus 
fund  could  arise  during  the  lifetime  of  the  two  annuitants  which 
could  be  claimed  by  the  residuary  legatees :  Finds  that,  in  de- 
teriaioing  what  shall  be  considered  as  the  residue  of  the  said 
trast-estate,  and  what  shall  be  considered  as  the  interest,  divi- 
ilrads,  rents,  or  produce  of  such  estate  primarily  appropriated 
to  the  payment  of  the  said  aniwitiea,  the  whole  expenses  in- 
curred in  realising,  or  endeavouring  to  realise  and  convert  into 
Boiiey,  the  various  subjects  constituting  the  trust-estate,  or  in 
changing  the  securities  thereof,  must  be  deducted  from  the  gross 
capital :  Finds  that  the  ordinary  annual  expense  of  managing 
the  trust-estate,  indading  the  ordinary  expense  of  management, 
and  uplifting  the  rents  of  the  heritable  estate  while  unsold, 
must  be  deducted  from  the  gross  annualrents  or  profits  thereof: 
But  6nds  that  all  extraordinary  expenses  brought  upon  the 
troit-estate  in  the  course  of  such  management,  such  as  the  ex- 
pense of  processes  fior  the  division  of  a  coromonty,  or  for  aug- 
Deotstion  of  ministers*  stipends,  or  any  similar  expenses,  must 
be  deducted  from  the  capital  stock  of  the  estate :  Finds  that  in 
BO  lar  as  there  may  have  been  at  the  death  of  Mrs  Fothringham 
sny  arrears  of  the  said  annuities  outstanding  and  unpaid  to  her, 
or  to  Mrs  Paterson,  to  the  utmost  extent  to  which  the  free  pro- 
ceeds of  the  funds  and  estate,  estimated  in  conformity  to  the 
judgnent  of  the  House  of  Lords,  and  the  above  finding,  were 
sdequate,  in  the  annual  produee  thereof,  to  the  full  payment  of 
the  said  annuities,  such  arrears  must  be  paid  in  preference  to 
any  cUim  by  the  residuary  legatees :  And  finds  chat,  in  case 
there  may  have  been  a  surplus  of  the  said  annual  produce  be- 


yond the  payment  of  the  said  annuities  in  any  one  year,  or  more 
years,  preceding  the  death  of  Mrs  Futhringbam,  such  surplus 
must  be  applied  to  make  up  any  deficiency  thereof  in  other 
years  of  the  same  period:  Finds  that  a  portion  of  the  capital 
stock,  or  money  previously  appropriated  to  the  security  and 
payment  of  the  said  two  annuities,  but  which  has  been  set  free 
by  the  death  of  Mrs  Fothringham,  one  of  the  said  annuitants, 
must,  so  far  as  necessary,  be  laid  out  for  securing  to  Mrs  Pater- 
son, the  surviving  annuitant,  in  conjunction  with  the  remaining 
sum  already  invested,  the  full  payment  of  her  said  annuity  of 
£400,  during  all  the  years  and  terms  of  her  life,  posterior  to  the 
term  for  which  the  annuity  to  Mrs  Fothringham  was  last  pay. 
able ;  but  in  respect  that  the  purpose  of  the  payment  of  the  said 
annuities  in  full  is  provided  for  solely  by  the  investment  of  ca- 
pital sums  sufficient  to  yield  an  equal  amount  in  the  proceeds 
thereof,  and  that  it  is  expressly  declared  in  the  trust-deed, 
that  in  the  event  that  '  the  residue  of  the  proceeds  of  my  estate 
shall  not  be  sufficient  for  yielding  the  foresaid  annuities  here- 
by settled,'  &c.,  the  testator's'  *  meaning  and  intention'  is,  that 
the  residue,  whatever  it  may  be,  shall  be  invested,  and  the  in- 
terest or  dividends  thereof  paid  to  the  annuitants  in  the  propor- 
tions of  their  several  annuities :  Finds  that  there  is  no  warrant 
in  the  trust-deed  for  applying  any  part  of  the  capital  of  the 
trust-estate  for  making  up  any  deficiency  in  the  said  *  proceeda' 
thereof,  for  paying  the  emerging  annuities  as  tbey  fell  due  dur- 
ing the  lives  of  the  annuitants  respectively :  Therefore,  finds  no 
elaim  competent  to  Mrs  Paterson,  or  to  the  executors  of  Mrs 
Fothringham,  for  sums  alleged  to  be  due  as  arrears  of  annuities 
fidling  due  prior  to  Mrs  Fothringham's  death,  in  so  far  as  it  may 
appear  that  the  whole  interest,  dividends,  or  profiu  of  the 
proceeds  of  the  estate  being  insufficient  for  the  payment  of  the 
full  annuities,  were  paid  to  them,  or  may  be  payable  under  the 
previous  finding  of  this  interlocutor,  proportionally,  according 
to  the  terms  of  the  trust-deed :  Finds  no  suffidcint  or  relevant 
ground  set  forth  in  the  process  for  impeaching  the  managemenC 
of  the  trustees  in  the  exercise  of  the  discretion  committed  to 
them  with  regard  to  the  time  and  manner  of  bringing  the  heri- 
table property,  composing  the  chief  part  of  the  trust-estate,  to 
sale ;  and  finds  that  the  trust-accounts,  as  between  the  pursuer, 
as  surviving  trustee,  and  the  objectors,  as  residuary  legatees, 
must  be  settled  and  adjusted  in  this  process  on  the  footing  of 
the  sale  and  previous  administration  having  been  in  this  respecs 
duly  conducted ;  and  before  farther  answer,  at  the  desire  of  both 
the  parties,  remits  the  whole  accounts  oif  the  pursuer  to  Mr 
William  Moncreiff,  accountant  in  Edinburgh,  with  instructions 
to  consider  the  accounts,  as  made  up  by  the  accountant  employed 
by  the  pursuer,  with  the  vouchers  thereof,  and  the  revised  ob- 
jections and  revised  answers  for  the  parties,  having  in  view  the 
points  of  law  determined  by  the  Lord  Ordinary's  former  inter- 
locutor, adhered  to  by  the  Court,  so  far  as  the  same  has  been 
affirmed  by  the  House  of  Lords,  and  by  the  judgment  of  the 
House  of  Lords  itself,  and  also  having  in  view  the  findings  of 
this  interlocutor;  with  power  to  him  to  call  for  all  explanations 
from  the  parties  which  be  may  think  necessary,  and  for  inspec- 
tion of  whatever  books  be  may  require  for  enabling  him  to  make 
a  satisfiictory  report  on  the  matters  still  in  dispute ;  and  to  re- 
port to  the  Lord  Ordinary  how  far  the  account  produced  exhi- 
bits a  just  and  true  account  of  the  pursuer's  intromissions  with 
the  trust-estate  and  funds,  according  to  the  principles  laid  down 
in  the  said  interlocutors  and  judgment ;  and  in  case  it  shall  ap- 
pear to  him  that  it  is  in  any  respects  insufficient  or  unsatisfac- 
tory, to  state  particularly  the  objections  which  arise  to  it,  arid 
the  grounds  of  tbem,  and  in  general  having  regard  to  the  said 
state  of  accounts  as  reported  by  the  accountant  to  the  pursuer, 
to  report  to  the  Lord  Ordinary  what  is  the  just  and  true  state 
of  the  account  between  the  pursuer  and  the  parties  severally  in- 
terested in  the  trust-esute :  And  further,  insUucts  the  account- 
ant, that,  in  framing  his  report  with  reference  to  the  expense  of 
the  trust-management  under  the  findings  of  this  interlocutor,  be 
do  exhibit  in  a  distinct  form  the  particuUr  articles  of  expense 
which  are  charged  severally  against  the  capital,  and  against  the 
yearly  rents,  interest  or  dividends  of  the  said  trust-funds  and 
estate.  And  recommends  to  him  to  prepare  hia  report  as  soon 
as  circumstances  will  enable  him  to  do  so. 

"  Note, — Some  observations  may  be  necessary  or  useful : 
**  1.  The  judgment  of  the  House  of  Lords  finds,  *  that  the 
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sum  applicable  to  the  payment  of  the  annailies,'  wai '  Me  re- 
sidue  of  the  said  trust-fund,  after  deducting/  &c.  It  is  very 
clear  to  the  Lord  Ordinary  that  this  can  only  mean  that  the  re- 
iidue  of  the  estate,  after  the  deductions  specified  were  made, 
that  is,  Xhefree  capital,  is  the  fund,  the  annual  issues  and  pro- 
fits of  which  are  to  be  applied  in  payment  of  the  annuities. 
There  might  indeed  have  been  an  ambiguicy  in  the  terms  em- 
ployed in  l\ke  first  part  of  the  fourth  provision  of  the  trust,  by 
which  the  annuities  are  appointed,  because,  in  general,  annuities 
given  as  special  legacies,  where  no  other  intention  is  expressed, 
may  be  preferable  over  the  whole  capital  of  the  estate :  But 
when  the  whole  of  the  fourth  provision  is  read  together,  there 
can  be  no  ambiguity,  because  it  is  in  plain  words  provided  that 
capital  sums  are  to  be  invested  for  securing  and  paying  the  an- 
nuities, which  are  afterwards  to  be  paid  to  the  residuary  lega- 
tees ;  but  that  *  in  the  event  that,  after  payment  of  my  debts,* 
he,  *  the  residue  of  the  proceeds  of  my  funds  and  estate  shall 
not  be  sufficient  for  yielding  the  foresaid  annuities,'  &c.,  *  then 
it  is  nuf  meaning  and  intention  that  the  said  residue,  whatever  it 
may  be,  shall  be  vested  and  laid  out,  and  the  inteeest  or  divi- 
dends arising  therefrom,  be  paid  unto  or  divided  among  my  said 
three  sisters,'  &c.,  in  the  same  proportions ;  and  the  testator  di- 
rects bis  trustees  to  regulate  themselves  accordingly.  The  Lord 
Ordinary  cannot  therefore  entertain  any  doubt,  that  all  that  the 
annuitants  could  claim,  is  either  full  payment  of  their  annuities, 
or,  if  the  estate  did  not  yield  so  much  in  annual  produce,  the 
whole  interest,  dividends,  rents,  and  profits  of  the  free  residue, 
whatever  it  might  be ;  and  the  judgment  of  the  House  of  Lords 
does  not  import  any  thing  else.  The  object  of  that  judgment 
was  singly  to  find,  that  the  two  legacies  provided  to  George  and 
Thomas  Patersoos  must  be  deducted  from  tbe  capital  before 
striking  the  residue,  as  well  as  tbe  debts,  expenses,  and  tbe  legacy 
of  £500. 

"  But,  on  tbe  other  band,  there  can  be  as  little  doubt  that 
tbe  full  annuities  of  £400  each  must  be  paid  to  the  annuitants, 
in  so  far  as  the  free  annual  proceeds  of  the  residue  of  the  funds 
and  estate,  reckoned  according  to  the  judgment  of  the  House 
of  Lords,  were  or  might  be,  at  any  time  during  their  lives  re* 
speetivehf,  sufficient  for  satisfying  them.  Therefore  the  Lord 
Ordinary  has  no  doubt  that  the  arrears  of  the  annuities  unpaid 
must  be  made  good,  in  so  far  as  there  are  any  funds  io  the  hands 
of  tbe  trustee,  which  consists  of  rents,  profits,  interest,  or  divi- 
dends accruing  from  tbe  trust-estate  in  any  of  the  years  during 
which  both  the  rights  of  annuity  subsisted,  although  in  particu- 
lar years  the  annuities  may  have  been  paid  in  full,  while  there 
was  a  deficiency  in  other  years. 

*'  2.  The  Lord  Ordinary  thinks  it  very  clear  that  there  is  no 
ground  for  the  plea  that  the  annuity  which  was  provided  to 
Mrs  Buchanan  roust  be  considered  as  a  burden  on  the  proceeds 
of  the  trust-estate  to  diminish  the  fund  for  payment  of  the  an- 
nuities to  Mrs  Fothringbam  and  Mrs  Paterson.  That  annuity 
never  existed,  having  completely  lapsed  by  Mrs  Buchanan  having 
predeceased  the  testator.  But  still  tbe  full  annuities  of  £400 
each  were  provided  to  Mrs  Fothringbam  and  Mrs  Paterson, 
and  are  found  to  have  been  primary  and  preferable  burdens  on 
tbe  whole  ]^oceeds  of  the  estate.  The  real  meaning  of  the  plea 
of  tbe  objectors  is,  that  the  benefit  of  Mrs  Buchanan's  pre- 
decease is  to  accrue  to  Mem  as  residuary  legatees,  although  there 
should  be  a  defalcation  in  tbe  annuities  to  Mrs  Fothringbam 
and  Mrs  Paterson ;  in  other  words,  that  these  annuities  shall 
not  he  prtferable  over  the  proceeds  of  the  estate,  but  that  the 
residuary  legatees  shall  be  preferable  to  them  pro  tanto.  The 
Lord  Ordinary  conceives  this  to  be  contrary  both  to  the  express 
words  of  tbe  settlement  and  to  tbe  final  judgment  of  the  Court 
and  the  House  of  Lords.  Mrs  Paterson  and  Mrs  Fothringbam 
are  asking  nothing  in  the  right  of  Mrs  Buchanan,  or  as  emerging 
to  tbem  by  her  death  ;  for  nothing  ever  was  vested  in  her,  and 
therefore  nothing  could  so  emerge.  They  are  asking  simply 
their  own  annuities  and  no  more ;  and  though  the  proceeds  ap- 
propriated to  the  payment  of  them  are  greater  in  consequence 
of  their  being  relieved  of  the  annuity  intended  for  her,  they  are 
still  nothing  else  but  the  proceeds  of  the  estate  over  which 
their  claim  is  preferable,  aye  and  until  their  full  annuity  shall  be 
satisfied. 

*'  3.  As  Mrs  Paterson  is  still  surviving,  the  Lord  Ordinary 
thinks  it  clear  that  ber  full  annuity  of  £400  must  be  paid  de 


fkturo,  altbougb  the  proceeds  of  the  estato  may  have  been  in- 
sufficient before  Mrs  Fothringham's  death  to  pay  both  the 
annuities  in  full.  For  her  right  remains  just  as  it  was. — apre- 
ferable  claim  over  the  whole  proceeds  of  tbe  estate,  though  tbe 
fund  is  enlarged  by  the  death  of  Mrs  Fothringbam. 

*'  4.  Tbe  only  question  on  which  tbe  Lord  Ordinary  enter- 
tains real  doubt  is,  how  far  there  is  a  just  claim  over  tbe  now 
enlarged  proceeds  of  the  estate  to  make  up  retro  the  deficiencies 
in  the  annual  proceeds  to  pay  the  two  annuities  during  Mrs 
Fothringham's  life.  It  is  with  some  difficulty  that  he  has 
come  to  be  of  opinion  that  this  part  of  the  claim  is  not  well 
founded.  In  the  case  of  Mrs  Fothringham's  executors,  it  can 
hardly  be  maintained ;  for,  attending  particularly  to  the  words 
of  the  settlement,  it  is  evident  that  tbe  preference  given  to  tbe 
annuities  was  over  tbe  annual  proceeds  of  the  estate  only,  and 
that  there  is  no  warrant  for  applying  any  part  of  the  capital  to 
make  up  those  annuities.  But  to  give  Mrs  Fothringham's 
executors  any  part  of  the  proceeds  accruing  after  her  annuity 
had  ceased,  would  really  be  to  apply  part  of  the  capital,  other- 
wise devolving  on  the  residuary  legatees,  to  make  up  ber  an- 
nuities during  her  life;  or,  in  another  view,  it  would  be  to  allow 
her  executors  to  draw  annuities  after  her  whole  right  to  Men  had 
fallen  by  her  death.  The  question  is  much  nicer  in  tbe  case  of 
Mrs  Paterson,  she  being  still  alive,  and  in  a  situation  to  say 
that  the  whole  free  proceeds  at  tmy  time  arising  should  atill  be 
appropriated  to  tbe  full  payment  of  her  annuity  from  the  begin- 
ning. The  Lord  Ordinary  is  sensible  of  tbe  difficulty  of  deny- 
ing efilect  to  this.  But,  on  tbe  whole,  considering  tbe  anxious 
terms  of  the  provision  for  payment  of  proportional  turns  only 
out  of  the  proceeds  existing,  and  the  clause  regulating  the  effect 
of  tbe  failure  of  one  annuitant,  be  does  not  think  that,  on  a  fair 
construction,  it  can  be  held  to  have  been  the  testator's  Intention 
to  give  such  a  retroactive  effect  to  the  increase  of  the  funds  by 
tbe  death  of  an  annuitant. 

"  5.  The  Lord  Ordinary  sees  no  sufficient  ground  laid  in  this 
process  for  any  claim  on  the  part  of  the  objectors  against  the 
trustee  personally  on  account  of  his  administration,  or  the  delay 
in  the  sale  of  the  estate.  In  all  such  trusts  there  are  difficulties 
which  the  parties  interested  in  the  ultimate  result  are  very  apt 
to  undervalue ;  and  they  are  bat  too  much  inclined  to  assign 
interested  or  unworthy  motives  for  what  is  no  more  than  tbe 
ordinary  course  of  such  things.  If  the  objectors  mean  seriously 
to  make  a  case  of  malversation  to  any  effect  against  the  trustee, 
they  ought  to  have  libelled  a  proper  action  of  damages,  on  such 
relevant  grounds  as  they  might  venture  to  adopt.  All  that  the 
Lord  Ordinary  says,  or  means  to  find,  is,  that  there  is  no  suffi- 
cient  ground  laid  in  this  process  for  requiring  the  pursuer  to 
account  on  any  other  principles  than  those  which  are  applicable 
to  every  trust,  containing  the  usual  clauses  for  the  protection  of 
such  trustee. 

*'  6.  But  undoubtedly  the  accounts  of  the  trustee  rendered, 
must  be  duly  audited.  And  tbe  Lord  Ordinary  certainly  thinks 
that  there  are  several  matters  involved  in  them  which  do  require 
investigation.  The  points  of  objection  at  last  insisted  in  were 
very  fow.  Indeed,  they  were  nearly  confined  to  tbe  payments 
mnde  upon  certain  bills  said  to  be  prescribed,  and  the  mode  of 
chsrging  interest  on  the  one  side  of  the  account,  and  allowing 
interest  on  tbe  other.  But  as  there  may  be  some  other  qiies« 
tions,  tbe  Lord  Ordinary  has  thought  it  proper  to  make  tbe 
remit  to  tbe  accountant  in  such  general  terms  as  to  embrace 
every  thing.  He  has  no  belief,  however,  that  tbe  accountant 
will  find  it  necessary  to  make  up  an  entirely  new  state  of  ac- 
counts, though  it  is  proper  that  tbe  whole  should  be  checked : 
and  the  result  must  be  brought  out  in  conformity  to  the  judg- 
ments of  the  Lord  Ordinary,  the  Court,  and  the  House  of  Lord:!. 
There  is  of  course  some  law  involved,  both  in  the  questions  re- 
garding the  bills  and  the  mode  of  stating  interest  But  so  much 
depends  on  the  facts,  that  it  is  better  to  see  tbe  precise  state  of 
them  before  deciding  any  thing. 

'*  7.  A  point  of  some  difficulty  was  in  tbe  end  debated  before 
the  Lord  Ordinary,  viz.,  in  what  manner  the  expenses  of 
management  of  the  trust-estate  should  be  charged  against  the 
fund ;  that  is,  whether  against  the  capital,  or  against  the  annual 
produce  of  that  capital  ?  It  is  clear  enough  that  the  expression 
in  the  trust-deed,  '  the  residue  of  the  proceeds  oi  my  funds 
and  estate,'  means  the  residue  of  capital  after  the  sulvjects  are 
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conrerted  into  money,  or  at  any  rate,  the  residue  of  the  stock 
of  the  estate,  after  the  appointed  deductions  are  made  from  it ; 
and  so  thfe  House  of  Lords  have  understood  it;  and  therefore  it 
is  rery  clear,  that  all  the  expense  incurred  in  bringing  it  into 
that  state  must  be  charged  against  the  capital  of  the  fund,  ac- 
cording to  the  express  terms  of  the  deed,  and  the  judgment  of 
the  HoQse  of  Lords.  But  the  difficulty  which  was  not  at  all 
under  the  view  of  that  House,  or  at  all  contemplated  in  the  par- 
ticular finding,  is,  that  there  was  an  heritable  estate  which  could 
not  in  any  riew  be  sold  in  an  instant,  and  which  was  not  in 
hct  sold  for  many  years ;  and  the  material  question  related  to 
the  erpenae  of  managing  that  estate  in  the  meantime.  It  is  not 
a  sioaple  point.  On  the  one  hand,  the  only  clauses  of  the  deed 
wbich  relate  to  the  expenses  of  the  trust,  suppose  them  to  be  de* 
dacted  hifore  the  residue  of  the  estate  is  to  be  struck,  the  whole  in- 
terest and  dividends  of  which  are  to  be  paid  to  the  annuitants  until 
the  full  annuities  be  paid;  and  H  is  not  at  all  an  ordinary  case  of 
liferent  and  fee,  but  a  case  of  spedial  annuities  appointed  to  be  paid 
preferably.  On  the  other  hand,  the  state  of  the  matter  to  which 
the  wdrds  plainly  apply  is  not  that  which  occurred.  There  is 
DO  metition  of  rents  at  all ;  and  therefore,  assuming  that  the 
trustees  did  their  duty,  and  that  still  the  sale  of  the  lands  was 
Dnavoidably,  or  at  least  in  bona  fide  delayed,  the  rents  can  only 
oome  in  place  of  interest  or  dividends,  by  inference  and  con- 
struction, by  a  necessary  implication  of  intention.  Taking  tbia 
to  be  the  fair  and  just  result,  the  question  is,  whether  it  can  be 
more  than  the  free  rents,  after  deducting  the  ordinary  and  ne- 
cessary annual  expenses  of  management,  that  can  be  so  taken.  On 
the  whole,  the  Lord  Ordinary  has  come  to  be  of  opinion,  that  the 
rents  cannot  be  reckoned  as  skrrogatum  for  interest  or  dividends 
till  after  deducting  the  ordinary  expenses  required  for  producing 
those  rents ;  but  that  all  extraordinary  charges  occurring  must 
be  deducted  from  the  capital  when  ultimately  realised.  He 
Diiderstsnds  that  the  state  of  the  trustees  is  made  up  in  some 
defrree  on  (bis  footing.  But  being  sensible  that  there  will  be 
diificulty  in  the  adjustment,  he  has  instructed  the  accountant 
to  exhibit,  in  •  distinct  form,  all  the  particulars  to  be  charged 
the  one  way  or  the?  other.*" 

Both  parties  reclaimed : 

The  Misses  Casamaijor  and  others  prayed,  that  it 
should  be  found,  1.  That  on  the  death  of  the  testator, 
two-teoth  parts  of  the  capital  of  the  free  residue  of  the 
trust-funds  became  tangible  and  divisible  among  the 
residuary  legatees :  2.  'Diat  any  surplus  d  the  capital 
of  the  free  trust-funds,  beyond  what  was  then  neces^ 
■ary  for  securing  the  annltities  payable  to  Mrs  Fo^ 
thriogham  and  Mrs  Paterson,  did  then  become  tangible 
and  divisible  among  the  said  residuary  legatees :  3< 
That  any  surplus  of  the  annual  proceeds  of  the  free 
residue  of  the  trust-estate  which  has  existed  in  any 
year  or  years  during  the  subsistence  of  the  trust,  be- 
yond what  was  necessary  for  satisfying  the  annuities 
payable  for  such  year  or  years  respectively,  was  not 
claimable  by  the  annuitants  to  make  up  deficiencies  in 
other  years,  but  belonged  to  the  said  residuary  lega- 
tees. 

Mrs  Fothringham'^s  trustees  and  Mrs  Paterson  pray- 
^  that  it  should  be  found  that  there  was  a  claim  com- 
,  petent  to  the  executors  of  Mrs  Fothringham  and  to 
Mrs  Paterson  to  be  paid  the  arrears  of  annuity  due  to 
them  prior  to  Mrs  Fothringham's  death,  out  of  the  rn- 
come  of  the  trust-funds  subsequent  to  that  event. 
The  claim  for  Mrs  Fothringham's  executors  was  given 
op  at  the  bar.  but  that  for  Mrs  Paterson  was  msisted 

10. 

At  advising  on  6tfa  June  1 840,  the  Court  pro- 
Doanced  the  following  interlocutor : 

*'  Alter  the  interlocutor  of  the  Lord  Ordinary,  in  io  far  as  it 
finds  no  claim  competent  to  Mrs  Paterson  for  sums  alleged  to 
be  due  as  arrears  of  amiuities  falUng  due  prior  to  Mrs  Potkring- 
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bam*8  death,  in  so  far  as  it  may  appear  that  the  whole  interest, 
dividends,  or  profits  of  the  free  proceeds  of  the  estate  being  in* 
sufficient  for  the  payment  of  the  full  annuities,  were  paid  to 
Mrs  Fothringham  and  Mrs  Paterson,  or  may  be  payable  under 
the  previous  finding  of  the  Lord  Ordinary's  said  interlocutor, 
proportionally,  according  to  the  terms  of  the  trust-deed ;  and 
find  that  Mrs  Paterson  is  entitled  to  payment  of  the  whole 
arrears  of  annuity  due  to  her  out  of  the  interest,  ditidends,  of 
profits  of  the  free  proceeds  of  the  whole  trust-estate  accruing 
during  her  own  lifetime  :  Quoad  ultra,  adhere  to  the  interlo- 
cutor reclaimed  againit,  and  refuse  the  desire  of  both  reclaiming 
notes  i  reserving  all  questions  of  expenses,  And  decerft." 

Misses  Casamaijor  and  others,  the  residuary  legatees, 
appealed,  and  maintained — 1.  During  the  period,  at  all 
events,  prior  to  Mrs  Fothringham's  death,  the  annuity 
payable  to  Mrs  Paterson  was  limited,  by  the  trust-deed, 
to  the  free  annual  proceeds  of  a  certain  proportion  of 
the  trust-estate ;  and  Mrs  Paterson  is  not  entitled  to 
have  her  annuity  for  that  period  made  up  to  £400 
a-year  from  the  annual  proceeds  of  the  trust-estate  ac- 
cruing subsequent  to  Mrs  Fothringham's  death.  2.  The 
Proportion  of  the  Capital  of  the  trust-estate,  which  Mrs 
'aterson  is  entitled  to  have  set  apart  for  ptoviding  her 
annuity^  did  not  become  larger  after  Mrs  Fothringham's 
death  than  it  was  during  her  lifetime.  3.  It  ought  to 
be  ascertained  under  the  accounting,  whether,  at  the 
time  of  the  testator's  death,  the  free  capital  of  the  trust- 
estate  #as  more  than  sufficient  for  procuring  invest- 
ments for  providing  the  full  annuities ;  and  if  such  was 
the  state  of  matters  at  that  time,  the  surplus  which  thea 
existed  should  be  dealt  with  as  a  fund  which  was  thea 
divisible  among  the  fiars  of  the  residue  ;  and  the  sub- 
sequent  interest  of  annual  proceeds  thereof  should  ber 
held  to  have  belonged  to  them,  and  not  to  the  liferent 
annuitants.  4.  At  all  events,  any  surplus  of  the  annual 
proceeds  of  the  free  residue  of  the  trust-estate,  which 
has  existed  in  any  year  or  years  during  the  subsistence 
of  the  trust,  beyond  what  was  necessary  for  satisfying 
the  annuities  payable  for  such  year  or  years  respec- 
tively, was  not  claimable  by  the  annuitants  to  make  up* 
deficiencies  in  other  years  ;  and  the  same,  with  the  in- 
terest thereof,  belongs  to  the  fiars  of  the  residue.  6. 
AecordiBg  to  the  true  meaning  and  eoBstroctioB  of  the 
settlement,  two-tenth  parts  of  the  capital  of  the  free 
residue  of  the  trust-funds  became  divisible  among  the 
fiars  of  the  residue,  on  the  truster's  death ;  and  each  of 
Mrs  Fothringham  and  Mrs  Paterson  became  entitled 
only  to  the  revenue  of  four-tenths  thereof. 

The  respondents  (the  surviving  trustee  and  surviv- 
ing ani^uitants)  maintained — 1.  As  there  was  a  defi- 
ciency in  the  annual  revenues  of  the  trust-estate,  after 
deducting  the  preferable  burdens,  to  pay  the  full  an- 
nuities to  Mrs  Fothringham  and  Mrs  Paterson,  and  as 
Mrs  Buchanan  had  predeceased  the  testator,  the  pay- 
ment of  these  annuities  constituted  a  primary  burden  on 
the  whole  residue,  and  rto  portion  of  the  capital  was  set 
free  by  the  death  of  Mrs  Buchanan  or  otherwise,  so  as 
to  admit  of  iU  being  divided  among  the  residuary  lega- 
tees. 2*  As  the  interests  and  dividends  drawn  from 
the  whole  residue  of  the  trust-estate  were  appointed  to 
be  applied  to  the  payment  of  the  annuities,  it  was  the 
plain  meaning  and  intention  of  the  testator  that  the 
surplus  revenue  of  one  year  should  be  applied  to  make 
up  the  deficiency  of  another  year,  while  such  surplus 
aeorued  during  the  lifetime  of  the  annuitants  respec- 
tively.   ^.  The  rights  and  interests  of  the  annuitant*' 
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cannot  be  affected  by  the  delay  on  the  part  of  the  trus* 
tees  to  bring  the  heritable  property  more  immediately 
to  sale. 

Lord  Chancellor My  Lords,  thi«  case,  wbick  has  unfor- 

tiiiurtcTy  been  the  subject  a  second  time  of  appeal  to  your  Lord- 
afaips*^  House,  raises  a  question  of  some  difllcuUy  from  the  ob- 
acurity  of  the  mode  of  eipression  wbicb  baa  been  adopted  by 
the  author  of  the  trust-deed,  upon  which  the  question  arises. 
My  Lords,  with  regard  to  the  former  appeal,  I  will  only  ob- 
serve, that  nothing  that  was  decided  upon  that  occasion  will 
have  the  slightest  reference  to  the  present.     It  regarded  to- 
tally different  interests,  and  different  parts  of  the  trust-deed. 
The  questions  now  for  consideration,  therefore,  are  totally  un- 
affected by  any  thing  which  was  decided  by  this  House  or  by 
the  Court  of  Session  upon  the  former  occasion.     My  Lords, 
the  circumstances  which  gave  rise  to  the  present  questions  are 
shortly  these  : — Provision  was  made  in  this  trust-deed  for  three 
annuities,  and,  subject  to  the  interests  of  thofe  annuities,  a 
gift  WAS  made  to  certain  persons  who  were  entitled  to  the  resi- 
due of  the  estate.     The  testator,  it  appears,  had  three  sistersb 
One  sister  died  before  his  own  death.     The  provision  was, 
that  the  property  should  be  sold,  and  the  proceeds  invested 
in  sufficient  sums  to  provide  for  the  payment  of  those  an- 
nuities.    Now,  one  question  raised  was,  whether  the  amount 
which  would  have  been  necessary  to  provide  for  the  annuity  of 
the  sister  who  predeceased,  was  or  was  not  to  be  a  fund  ap- 
pYicnble  to  the  paynsent  of  the  other  annuities,  or  whether  it 
was  to  go  immediately  to  those  who  were  to  take  in  remainder 
upon  the  death  of  the  annuitants?    Now,  the  short  answer  to 
that  claim  is,  that  the  annuity  having  lapsed  by  the  previous 
death  of  the  legatee,  at  the  moment  of  the  death  of  the  author  of 
the  trust,  there  was  no  such  annuity,  and  no  such  legacy.    That 
sum,  therefore,  was  a  fund  applicable  to  pay  those  legacies  and 
annuities  which  remained.     The  legacies  and  annuities  which 
remained,  were  the  two  annuities  of  £400  each,  to  each  of  the 
aurviving  sisters.     The  deed  therefore  must  be  read  and  con- 
strued as  if  there  were  no  such  disposition  in  it.     Upon  that 
point  there  does  not  appear  to  be  any  difficulty  whatever ;  and 
I  apprehend  it  to  be  quite  clear,  that  the  Court  of  Session  were 
Ytgbt  in  holding,  that  the  property  wbicb  existed  at  the  time 
of  the  testator's  death  was  applicable  to  pay  the  two  annuities 
of  £400  each.     But,  my  Lords,  the  difficulty  arose  here.     The 
testator  had  directed  the  property  to  be  sold,  and  out  of  the 
proceeds  of  the  sale,  sufficient  sums  to  be  invested  to  answer 
those  two  annuities  and  the  legacies.     His  death  took  place 
many  years  ago,  and  the  property  was  not  sold.     It  remained 
in  the  character  of  land,  and  produced  an  income,  which,  it  ap- 
pears, for  the  first  year  after  the  deatb,  was  more  than  suffi- 
cient to  pay  the  annuities  of  £400  to  the  two  sisters,  bat 
which,  at  a  subsequent  time,  did  not  produce  suffident  to  pay 
Ihose  two  annuities.     Nothing,  however,  was  done.     No  sale 
took  place — no  application  was  made  by  the  annuitants  to  have 
a  sale — no  application  was  made  by  the  residuary  legatees  to 
have  a  sale ;  but  tbe  property  remained  as  land  for  several 
years.     To  the  extent  of  the  income  of  the  land,  whatever 
was  produced  after  paying  the  prior  charges,  was  paid  over  to 
the  annuitants — ^leaving  at  first  a  surplus,  and  subsequently  not 
producing  enough  to  pay  the  annuities.     Then  one  of  the  an- 
nuitants died — one  of  the  sisters  died — and  the  surviving  sister 
makes  this  claim,  which  has  been  recognised  by  the  Court  of 
Session  (the  Court  of  Session  differing,  in  this  respect,  from 
tbe  opinion  first  expressed  by  the  Lord  Ordinary), — namely, 
that  the  surviving  sister  has  not  only  a  title  to  the  income 
which  may  arise  from  one-half  of  the  property  which  was  de- 
voted to  tbe  payment  of  that  annuity,  but  that  she  has  a  title, 
as  against  the  moiety  released  by  the  deatb  of  the  sister,  to  be 
paid  the  arrears  of  the  annuity  which  were  not  paid  out  of  the 
proceeds  of  the  land  at  tbe  time  of  tbe  testetor's  death.'    An- 
other claim  was  made,  that  the  surplus  income  which  arose  in 
the  first  year  after  the  death  of  the  testator,  is  also  applicable 
to  pay  the  subsequent  deficiencies.     The  Court,  however,  have 
decided,  that  this  is  a  privilege  belonging  to  the  surviving 
sister  atone,  and  that  the  representatives  of  the  sister  who  is 
dead,  are  bound  to  take  that  which  the  estate  produces,  and 
UiTt  BO  daim  against  any  part  of  the  property  for  the  payment 


of  tbe  deficiency.     My  Lords,  I  cannot  but  think  that  there 
has  not  been  quite  that  accurate  attention  paid  by  the  Court 
below  to  the  terms  in  which  this  property  is  devoted  to  tbe 
payment  of  the  annuities,  and  in  which  it  is  afterwards  given 
over,  which  might  have  been  bestowed  upon  it,  and  wbidi,  if 
understood  in  the  sense  in  which  I  understand  them,  would 
have  prevented  all  the  difficulty  which  has  arisen  in  the  Court 
below  in  dealing  with  those  minute  parts  of  the  case, — ^inas- 
much as,  according  to  the  construction  which  1  put  upon  this 
instrument,  there  is  no  room  left  for  raising  those  minor  points. 
It  is  clear  that  the  testator  contemplated  two  events.     It  is 
clear  that  he  contemplated  an  immediate  sale.     He  direcia  an 
immediate  sale.     It  is  contrary  to  his  intentions,  and  contrary 
to  the  expectations  he  entertains,  that  an  immediate  sale  should 
not  take  place.     Perhaps,  before  I  advert  to  the  particular 
language  used  in  this  instrument,  I  may  reeal  to  your  Lord- 
ships' recollection  the  rule  which  has  been  established  in  this 
country,  after  some  difficulty  and  some  doubt,  but  which  is 
now  fully  recognised,  and  which  is  the  only  rule  by  which 
questions  of  this  sort  can  be  determined  with  any  thing  like 
certainty,  or  any  thing  like  justice  to  the  parties.     It  frequent- 
ly happens  that  what  a  testator  contemplates  does  not  take 
place.     He  intends  land  to  be  converted  into  money,  or  money 
to  be  converted  into  land,  and  he  gives  ^directions  accordingly, 
and  those  directions  are  not  acted  upon  ;  and  after  many  years 
having  passed,  the  question  arises,  how  tbe  interests  of  the  par- 
ties are  to  be  arranged  ? — not  entirely  according  to  the  direc- 
tions of  the  testator,  because  he  has  given  no  directions  with 
respect  to  the  state  of  circumstances  that  has  arisen, — but  how 
the  intentions  of  the  testator  are  best  to  be  carried  out  with 
regard  to  the  state  of  circumstances  which  has  arisen  subee- 
quently  to  his  death ;  because,  of  necessity,  tbe  Court  must 
adopt  some  course  of  arranging  the  interests  of  the  parties. 
You  cannot  arrange  them  exactly  as  the  testator  intended,  be- 
cause the  facts  are  different  from  what  be  contempUted :  the 
Court  is  therefore  under  the  necessity  of  adopting  some  course 
with  reference  to  the  intention  of  the  testator,  and  with  refer- 
ence to  what  is  just  between  the  parties.     My  J^ords,  I  allude 
to  tbe  doctrine  laid  down  in  tbe  case  of  Sitwell  v.  Bernard  in 
6th  Vesey ;  and  there  are  many  other  cases  in  which  a  similar 
difficulty  has  occurred.     In  that  case  the  testator  intended  that 
all  the  moneys  should  be  converted  into  land.    That  was  the 
declared  intention  of  the  author  of  the  trust-disposition ;  and 
contemplating  that  to  take  place,  and  intending  that  to  take 
place  soon  aft^r  his  death,  and  intending  to  impose  upon  the 
parties  claiming  under  his  will  a  motive  to  stimulate  them  to 
'  carry  his  intentions  into  effect,  he  gave  the  whole  of  his  estate 
in  trust,  and  directed  his  income  to  accumulate  till  land  should 
be  purchased.     He  directed  the  money  to  be  invested  in  land, 
and  then  gave  a  tenancy  for  life,  with  remainder  over  in  the 
land  to  be  purchased.     Many  years  elapsed,  and  no  land  was 
purchased.     The  property  remained  as  the  testator  bad  left  it, 
in  the  shape  of  money ;  and  the  question  arose,  what  was  to  be 
done  with  it  ?     It  was  quite  contrary  to  tbe  testator 'a  declared 
intention,  that  any  party  should  derive  any  benefit  from  the 
fund,  so  long  as  it  remained  in  tbe  abape  of  money ;  but  the 
Court  held,  that  as  it  bad  remained  in  the  shape  of  money,  and 
there  had  never  been  a  conversion  of  it,  it  was  necessary  to 
adopt  some  middle  course  in  order  not  to  defeat  the  dbvioas 
intention  of  the  author  of  the  gift, — namely,  that  tbe  tenant 
should  derive  some  benefit ;  and  tbe  Court  directed  the  accu- 
mulation to  cease  after  the  expiration  of  tbe  first  year  after  the 
death  of  tbe  testator,  considering  that  a  reasonable  time  within 
which  tbe  intentions  of  tbe  testator  ought  to  have  been  carried 
into  effect,  and  directed  the  income  of  tbe  fund  so  existing  to 
be  paid  (o  the  party  who  was  tenant  for  life  of  the  land, — thus 
departing  from  the  terms  of  the  author  of  the  gift,  but  doing 
that  which,  under  all  the  circumstances,  appeared  to  be  most 
consistent  with  his  intention.     Now,  in  this  ease  there  b  a 
direction  to  convert  the  land  into  money  ;  and  when  converted 
into  money,  after  setting  apart  funds  to  meet  the  amount  of  tbe 
annuities  of  £400  a-year  each,  the  surplus  was,  in  so  many 
words,  given  over  to  the  legatees.    Now,  it  is  obvions  that, 
by  not  converting  the  land  into  money,  the  chance  which  the 
testator  contemplated  of  the  proceeds  of  the  esUte  being  inore 
than  was  necessary  to  meet  the  annuities,  and  of  there  being, 
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therefore,  a  fund  applicable  to  the  immediate  payment  of  the 
refiduary  legatees,  woald  not  come  into  operation,  because  it 
never  conld  be  ascertained  that  there  was  any  such  fund  ;  and 
therefore,  there  could  be  no  such  claim  enforced  till  after  the 
lale  took  place ;  and  therefore,  to  that  extent,  they  were  dis- 
tppointed  and  postponed.     Those  who  claimed  the  annuities 
bad  reason  to  be  content ;  because  it  was  immaterial  to  them 
whether  the  annuities  came  out  of  the  land  or  out  of  the 
money,  provided  there  was  sutflcient.     So  long,  therefore,  as  a 
itifficient  income  came  out  of  the  land,  they  received  what  it 
was  intended  they  should  receive.    But  when  that  income  failed, 
and  the  produce  of  the  estate  was  not  sufficient  to  pay  the  annui- 
ties, they  had  the  remedy  in  their  own  hands.    They  might  then 
hire  insisted  upon  the  execution  of  this  trust,  and  upon  the  sale 
of  the  estates,  in  order  that  they  might  have  the  benefit  of  having 
t  fund  which  probably  would  have  produced  more  income  in 
the  ibtpe  of  money  than  whilst  it  existed  in  the  shape  of  land, 
in  order  to  pay  the  annuities  which  the  land  was  to  pay.     But 
they  took  no  such  step.     They  received  the  income  of  the  land, 
M  far  IS  it  would  go.     Tbey  permitted  the  property  to  remain 
in  the  state  in  which  the  testator  had  left  it,  but  which  he  had 
directed  to  be  changed  into  another  form,  for  the  purpose  of 
lecnring  the  payment  of  the  annuities.     The  question  therefore 
is,  whether,  independently  of  the  particular  terms  of  the  gift  to 
which  I  have  adverted, — whether,  if  there  had  been  more  doubt 
opon  these  terms  than  in  my  opinion  there  is, — the  fair  justice  of 
the  ease  between  the  parties  would  not  be,  to  act  upon  the  rule 
estsblisbed  in  Sitwell  v.  Bernard,  and  the  other  cases,  that  if 
the  parties  chose  to  permit  the  property  to  remain,  contrary  to 
the  intention  of  the  testator,  in  the  state  in  which  he  left  it,  but 
which  be  bad  directed  to  be  changed,  that  they  should  take  it 
for  better  for  worse,  in  the  situation  in  which  they  have  it,  and 
are  not  entitled,  at  a  future  time,  to  pay  themselves  in  full,  to 
the  prejudice  of  those  who,  if  the  property  bad  been  converted 
at  the  time  the  testator  directed,  might  at  least  have  had  a 
chance  of  having  a  share  in  it,  and  who,  in  all  probability, 
woald  at  that  time  have  had  a  share.    Therefore,  independently 
of  the  particular  provisions  of  this  deed,  I  should  have  thought 
the  justice  between  the  parties  would  have  been,  to  let  them 
receive  such  income  as  the  land  would  produce,  until  the  period 
of  oottversioo,  and  to  give  them  no  title,  as  against  either  the 
future  income  of  the  fund,  or  as  against  the  capital  of  the  fund 
that  has  not  been  converted,  for  the  purpose  of  paying  the  de- 
ficiency of  the  fund.     Your  Lordships  will  just  permit  me  to 
call  your  attention  to  the  extraordinary  consequence  of  yielding 
to  this  claim.     The  first  year  after  the  death  of  the  testator, 
the  land  produced  more  than  enough  to  pay  the  annuities.    Now, 
lopposing  there  was  £200  more  than  enough  to  pay  the  an- 
nuities, the  claim  is,  that  that  surplus  fund  is  to  be  held  liable 
to  make  good  the  deficiency  in  any  future  year.     Now,  a  defi- 
ciency might  not  occur  for  twenty  or  thirty  years.     The  land 
might  have  been  sufficient  to  keep  down  the  annuities,  and  only 
juit  sufficient,  or  it  might  have  produced  more.     Then,  was 
that  accumulating  income  to  be  held  de  anno  in  annum  by  the 
trustees,  because  perchance,  twenty  years  hence,  the  land  might 
not  produce  sufficient  to  pay  the  annuities  ?  And  yet,  according 
to  the  claim  made  by  these  annuitants,  that  would  be  the  con- 
sequence.    If  they  have  a  claim  of  lien  to  answer  future  defi- 
ciencies, the  trustees  would  not  then  be  warranted  in  paying  it 
over  to  the  legatees.     In  what  situation,  then,  would  the  lega- 
tees be?  They  are  entitled  immediately  to  receive  the  surplus 
of  the  fund  beyond  what  is  necessary  to  pay  the  annuitants ; 
but  tbey  would  be  prohibited  from  receiving  the  surplus  be- 
yond what  is  necessary  to  pay  them;  and  the  funds  are  to  be  re- 
tained during  the  continuance  of  the  lives  of  the  annuitants,  in 
order  to  mest  the  possible  chance,  more  or  less  remote,  of  the 
land  not  being  sufficient  to  pay  the  annuities.     It  seems  quite 
impossible  that  such  a  construction  ahould  be  adopted,  leading 
to  such  extravagant  consequences.     In  point  of  fact«  there  has 
been  no  one  year  in  which  a  surplus  hM  been  found  beyond  the 
first  two  or  three  years.    But  that  makes  no  difference  in  prin* 
ciple.    It  only  shows  how  extravagant  the  proposition  would 
he,  to  consider  the  annuitants  as  entitled  to  the  surplus  of  one 
year,  in  order  to  meet  the  deficiencies  of  future  years.     But, 
my  Lorda»  when  we  come  to  see  what  it  is  that  the  testator 
^  directed  upon  the  face  of  thii  deed,  it  appears  to  me  that 


these  considerations  may  be  thrown  out  of  view ;  because,  as  I 
construe  this  instrument,  it  is  this: — Upon  the  sale  of  the  estate, 
if  the  funds  were  sufficient  to  secure  the  annuities  of  £400  (an 
event  which  undoubtedly  the  testator  contemplated),  then  there 
would  be  capital  sums  invested  sufficient  for  that  purpose,  and 
then  any  surplus  of  the  proceeds  of  the  estate,  and  those  capital 
sums  so  invested,  when  made  "  tangible,**  as  the  expression  is, 
by  the  death  of  the  annuitants,  were  to  be  paid  over  to  the  re- 
siduary legatees.     But  the  testator  had  tbe  prudence  not   to 
confine  his  view  to  that  event  only,  because  he  contemplated 
the  possibility  of  the  proceeds  of  tbe  sale  of  the  estate  not 
being  sufficient  to  secure  tbe  whole  amount  of  those  annuities, 
and  be  then  directs,  that  in  that  event,  there  being  no  surplus, 
the  whole  proceeds  of  the  sale,  after  paying  the  prior  charges, 
shall  be  invested,  be  the  amount  what  it  may,  and  that  the 
income  arising  from  that  fund,   which  is  assumed  to  be  in<» 
adequate  to  pay  the  annuities  of  £400  a-yeareach  to  the  sisters, 
shall  be  divided  between  the  sisters,  in  tbe  same  proportion  in 
which  they  would  be  entitled  to  the  full  income,  provided  it 
had  been  sufficient  to  pay  the  annuities,  and  then  upon  the  death 
of  each  of  the  annuitants,  either  the  whole  fund  which  shall 
have  produced  sufficient  to  pay  the  £400,  or  the  amount  of  the 
fund,  whatever  it  might  be,  should  in  that  event  be  paid  over  to 
the  residuary  legatees.     Now,  my  Lords,  if  that  be  the  con- 
struction of  the  deed,  then  it  excludes  all  tbe  other  questions, 
because  the  event  there  has  happened, — a  deficient  fund  exists—^ 
fund  not  sufficient  to  pay  the  whole  of  the  annuities.     Upon 
the  death  of  one  of  the  annuitants,  that  portion  of  the  fund 
which  was  set  apart  to  answer  that  annuity  is  to  go  over  to  thi5 
residuary  legatees.     Then,  what  claim  can  the  surviving  annui- 
tant have  against  the  income  of  the  other  moiety,  to  keep  down 
the  annuity  which  had  fallen  in  arrear  ?  Tt  is  quite  obvious  that 
there  cannot  be  both  claims.     If  it  is  liable  to  keep  down  the 
deficiency  of  the  fund  to  pay  the  annuity,  then  it  cannot  go  over 
to  the  residuary  legatees.     If,  then,  the  construction  of  this  in- 
strument be,  that  supposing  the  fund  to  be  inadequate  to  tbe 
payment  of  the  annuities,  yet  upon  the  death  of  one  of  tbe  an- 
nuitants, the  capital  of  the  fund  is  to  go  over  to  the  residuary 
legatees,  then  all  claim  of  the  surviving  annuitant  to  that  re- 
leased portion  of  the  fund  must  necessarily  fail,  according  to 
the  construction  I  pat  upon  this  deed.     It  is  also  free  from  the 
argument  which  was  pressed  at  the  bar,  and  which  seems  to  have 
been  rather  assumed  in  the  Court  below,-^naroe1y,  that  in  the 
event  of  the  fund  being  sufficient,  it  was  not  to  be  divided  into 
different  investments,  toanswer  tbe  different  annuities,  but  was  to 
remain  in  one  fund,  and  the  annuities  to  be  charged  upon  that 
gross  fund.     Now,  if  the  testator  has  directed,  that  upon  the 
supposition  of  the  fund  not  being  sufficient  upon  the  death  of 
one  of  the  annuitants,  the  fund  answerable  to  that  annuity  shall 
go  over,  it  is  not  very  material  whether  the  fund  was  to  remain 
as  one  aggregate  fund,  or  whether  the  fund  was  to  be  divided ; 
though  undoubtedly  the  intention  would  be  more  manifest,  if  it 
appeared  upon  the  face  of  tbe  instrument  that  the  fund,  even 
in  that  case,  was  to  be  divided,  and  to  be  set  apart  to  answer 
the  annuities  of  the  remaining  annuitants.     According  to  tbe 
construction  I  put  upon  this  instrument,  however,  he  has  direct* 
ed,  in  case  of  deficiency,  the  fund  itself  to  be  appropriated  ac- 
cording to  the  shares  and  proportions  to  which  the  annuitants 
would  have  been  entitled,  had  there  been  a  sufficient  fund.    The 
case  is  the  same, — there  is  no  difference  in  the  result, — if  be  had 
directed  that  the  share,  whether  a  divided  share  or  nn  undivided 
share,  applicable  to  the  annuity  of  one  of  the  sisters,  was  to  go 
over,  in  the  event  of  the  death  of  that  sister,  to  the  residuary 
legatee,  and  not  to  be  a  fund  to  make  good  tbe  annuity  of  the 
surviving  annuitant,  to  the  extent  of  forming  a  fund   which 
might  be  adequate  to  the  purpose.     Now,  before  the  particular 
words  are  adverted  to,  there  is  another  part  of  the  instrument 
only  necessary  to  be  adverted  to,  for  the  purpose  of  showing 
how  much  it  was  in  the  contemplation  of  tbe  author  of  the  deed 
that  the  property  might  not  be  found  adequate,  or  nearly  ade- 
quate, to  pay  those  annuities  of  £400  a-year,  and  the  legacies. 
He  directs,  in  a  subseouent  part  of  the  deed,  that  two  legacies 
of  £1000  each  should  be  paid,  according  to  the  construction  of 
this  instrument,  in  priority  to  the  application  of  the  funds  to 
secure  the  annuities.     That  is  to  say,  if  the  residue  amounts  to 
a  ceriain  lum,  £15,000,  then  the  two  legatees  were  to  bav« 


228 


REPORTS  OP  CAStS  DECIDED 


[February 


£1000  each;  bat  if  the  residue  wae  under  £15,000,  and  not  less 
than  £8000,  then  tbey  were  to  have  £500  each.  He  eontena- 
plated,  therefore,  the  possibility  of  that  event ;  and  he  also  con- 
templated tbat  there  might  be  less  than  £8000.  and  then  they 
Were  to  hAve  no  legacy  at  all.  Now,  I  will  suppose  that 
it  was  eiiactly  £8000.  If  it  came  exactly  to  £6000,  tbcn 
the  two  legatees  were  to  have  £500  each. — they  therefore 
were  to  have  £1000  out  of  the  £8000,— £7000  remaining  t<o 
answer  annuities  of  £1000  a-year.  tt  is  quite  clear  (for  it 
runs  through  the  whole  instrument)  that  he  contemplated  not 
only  the  case  of  there  not  being  enough  to  pay  the  £1000,  but 
of  there  being  a  fund  very  inadequate  indeeti  to  meet  those 
charges.  With  that  present  to  his  mind,  and  guarding  against 
both  alternatives,  he  makes  this  provision  i  tie  directs  the  pro- 
perty to  be  sold,  and  **  in  the  event  that,  after  payment 
of  my  debts,  fulfilment  of  the  obligations  in  which  I  may  stand 
bound  at  the  time  of  my  death,  payment  of  the  expenses  at- 
tendant on  the  execution  hereof,  and  of  the  £500  to  my  said 
sister  Mrs  Alexander,  the  residue  of  the  proceeds  of  my  fundi 
and  estate  shall  not  be  sufficient  for  yielding  the  foresaid  an- 
kiuities  hereby  settled  on  my  said  sisters** — (he  had  before  pro- 
vided for  their  being  sufficient — he  now  provides  for  their  not 
being  sufficient) — "  then  it  is  my  meaning  and  intention  that 
the  residue,  whatever  it  mav  be,  shall  be  vested  and  laid  out, 
and  the  interest  or  dividends  arising  therefrom  be  paid  unto, 
and  divided  among  my  three  sisters,  Mrs  Fothringham,  Mrs 
Paterson  and  Mrs  Buchanan,  during  their  respective  lives,  in  the 
same  proportions,  and  exactly  in  the  same  terms  in  every  respect, 
as  aboVe  pointed  out  with  respect  to  the  full  annuities  of  £400, 
£400  and  £200.'*  Now,  here  he  directs  not  merely  that  the 
annuities  shall  be  paid  in  those  proportions,  but  be  directs  that 
in  case  of  a  deficiency,  the  residue  shall  be  invested,  and  the 
income  paid,  "  in  the  same  proportions,  and  exactly  in  tbe  same 
terms.*'  How  is  that  direction  to  be  complied  with  ?  Why,  if 
there  were  but  two,  as  the  annuities  were  equal,  equal  sums 
to  be  invested,  and  equal  annuities  to  be  paid, — whether  the 
sum  amounted  to  only  £2000,  or  to  what  was  sufficient  to  pay 
the  annuities  of  the  £400  a-year,  was  perfectly  immaterial. 
Whatever  it  was,  the  sisters  were  to  share  it  equally  between 
themselves.  Tbe  intentions  of  the  testator,  and  his  directions, 
were  applicable  to  the  one  case  as  well  as  to  the  other, — the  only 
difference  being,  that  the  income  of  the  sisters  would  depend 
upon  the  amount  of  the  fund.  In  no  other  respect  were  the 
directions  of  the  testator  to  be  varied  by  the  circumstance  of  the 
estate  producing  more  or  less  money.  That  is  the  principal  di- 
rection ;  and  then  he  goes  on, — "  and  I  do  hereby  direct  my  trus- 
tees  to  regulate  themselves  accordingly.*'  Then  comes  the 
fifth  provision,  which  gives  the  fund  over — '*  Quinto,  In  the 
event  of  there  being  any  of  the  proceeds  of  my  said  funds  and 
estate  remaining,  after  setting  a|iart  capital  sums  sufficient  to 
yield  the  three  annuities  of  £400,  £400  and  £200,  as  above 
specified,  then  I  hereby  direct  my  said  trustees  to  pay  such  sur- 
plus, together  with  the  capital  sums  so  to  be  set  apart  for  answer- 
ing the  foresaid  annuities,  as  and  when  such  capital  sums  become 
tHngible  by  the  deaths  of  the  said  annuitants  respectively." 
Now,  so  far  he  has  provided  for  the  event  of  the  capital  being 
sufficient  to  meet  the  annuities,  and  he  has  directed  what  is  to 
be  done  with  the  surplus,  if  any,  together  with  the  capital  sums 
invested,  when  they  become  tangible  by  the  death  of  the  an- 
nuitants. Now  he  is  about  to  provide  for  the  other  contingency, 
of  the  fund  being  inadequate  for  this  purpose  :  *'  Or  in  the  event 
of  there  being  no  surplus,  then  the  capital  sums,  whatever  their 
amount  may  be,  so  to  be  vested  and  laid  out  as  aforesaid,  as  and 
wiien  such  capital  sums  become  tangible  as  aforesaid.*'  Then, 
what  is  the  second  alternative  ?  He  has  presented  us  with  two  al- 
ternatives.  In  the  early  part  of  tbe  instrument  he  has  directed 
the  investment  of  capital  sums  sufficient  to  answer  the  purpose 
of  the  annuities,  and  if  these  be  not  sufficient,  he  has  directed 
an  investment  of  the  residue,  whatever  it  may  be,  •to  answer 
tbe  annuities firo /an/0.  Then,  in  the  gift  over,  he  says:  if 
there  be  a  surplus,  the  surplus,  together  with  tbe  capital  sums 
so  invested,  when  become  tangible  by  the  death  of  the  annui- 
tants, is  to  go  over;  or  in  the  other  event,  of  the  funds  invested 
not  being  sufficient  to  pay  the  annuities,  then  the  capital  sums, 
become  tangible  by  the  death  of  the  annuitants,  are  to  go  over. 
Tb«,  my  Lords,  is  preciiely  what  has  happened,  although  the 


property  bat  not  been  sold,  and  tbe  inoAey  not  invested.  It 
has  been  hitherto  an  inadequate  fund ;  and  it  cannot  be  contended, 
that  if  the  estate  bad  been  sold,  and  bad  produced  a  fund  inade- 
quate to  pay  tbe  annuities  in  full, — that  if  in  that  event  tbe  re- 
siduary legatees  had  been  entitled  to  one-half  of  tbe  residuary 
fund  on  tbe  death  of  one  of  the  sisters^— tbey  would  not  be  en- 
titled to  one-balf  of  tbe  fund  whtfn  it  is  not  converted  into 
money.  If  that  could  not  be  contended  in  tbe  event  of  the 
fund  being  invested,  it  is  clear  that  it  could  not  be  contended 
in  tbe  present  circumstances  of  the  fund  not  being  invested.  If 
the  right  construction  of  tbe  sentence  be^  that  in  tbe  event  of 
the  fund  being  deficient,  there  nevertheless  shall  be  an  invest- 
ment of  tbe  fund,  whatever  it  may  he,  to  answer  the  annuities 
pro  tantOf  then  the  whole  is  intelligible.  But  if  that  be  not 
the  right  construction,  it  is  not  very  easy  to  understand  or  to 
decide  tbe  meaning  of  the  terms  of  the  instrument.  But  bow 
does  that  affect  the  claims  of  the  annuitants?  The  fund  is 
answerable  to  pay  the  annuities  equally:  each  annuitant,  there- 
fore! is  entitled  to  one-half,  whether  it  exists  as  one  fund,  or 
whether  it  is  divided.  It  is  difficult  to  see  bow  that  can  affect 
the  claim  of  either  of  the  annuitants  to  receive  out  of  tbe  future 
income  of  tbe  other,  what  shall  remain  unsatisfied  by  tbe  pro- 
duce of  the  estate.  My  Lords,  whether  tbe  one  construction 
or  the  other  be  correct,  I  apprehend  that  the  testator  baa  suffi- 
ciently declared  that  the  parties^  if  they  cannot  get  the  whole 
amount  of  the  annuities,  must  take  tbe  income  which  the  fund 
will  produce,  whatever  it  may  be»  and  that  upon  the  death  of 
one  of  the  annuitants,  the  fund  whicb  thus  becomes  tangible 
shall  go  over  to  tbe  legatees ;  and  with  that  declaration,  your 
Lordships  probably  will  think  it  right  to  vary  the  interlocutor 
which  has  been  appealed  from.  The  better  way  will  be,  to  de- 
clare that  to  be  the  construction  which  your  Lordships  put  upon 
this  instrument,  and  to  refer  it  back  to  the  Court  of  Session  to 
apply  that  to  the  interlocutor  to  be  pronounced.  This  case 
presents  some  difficulty.  In  the  first  place,  with  regard  to  tbe 
interlocutor  of  the  Lord  Ordinary,  which  is  left  untouched  by 
the  Court  of  Session,  except  so  far  as  it  is  altered  with  regard 
to  Mrs  Paterson*s  claim  to  future  arrears  of  the  annuity,  1  am 
not  quite  sure  that  I  entirely  follow  all  the  provisions  of  that 
interlocutor.  The  expressions  are  not  sufficiently  distinct  to 
enable  me  to  understand  how  far  the  learned  Judge  intended  to 
go.  For  instance,  the  second  finding  '*  finds  that  tbe  full  se- 
curity and  payment  of  these  annuities  constituted  a  primary  and 
preferable  burden  on  the  whole  residue  of  the  trust -funds  and 
estate,  after  deducting  the  sums  necessary  for  paying  and  satis- 
fying the  te»tator*8  debts  and  obligations,  tbe  expenses  of  tbe 
trust,  the  legacy  of  £500  to  Mrs  Alexander,  and  the  two  le- 
gacies of  £1000  each,  payable  to  George  and  Thomas  Paterson.** 
That  is  perfectly  correct,  according  to  my  view  of  tbe  case»  if 
it  is  confined  to  each  year ;  but  it  appears  tome  impossible,  from 
the  language  used,  to  ascertain  whether  the  learned  Judge  meant 
to  confine  it  to  each  year,  or  whether  he  meant  to  say  that  tbe 
fund  is  answerable,  during  the  whole  continuance  of  tbe  trust« 
to  make  good  those  annuities.  If  that  be  the  meaning,  then  I 
dififer  from  the  learned  Judge. 

Mr  Attorney-  General. — My  Lords,  if  I  may  humbly  suggest, 
it  would  be  very  important  that  your  Lordships  should  make 
an  express  declaration  in  your  order  upon  that  suliject. 

Lord  Chancellor, — It  will  be  quite  explicit,  if  tbe  House 
declare  the  true  construction  of  the  instrument  to  be,  that  aU 
though  the  income  was  inadequate  to  pay  the  annoitiea,  npon 
the  death  of  one  of  the  annuitants,  one-half  of  the  fund  went 
over  to  the  residuary  legatees,  and  it  precludes  the  possibility 
of  the  income  of  that  fund  being  applicable  to  any  other  pur- 
pose. 

Lord  Advocate, — Also  to  find  (which  was  not  done),  that 
Mrs  Paterson,  the  surviving  annuitant,  is  entitled  only  to  the 
income  of  one-half  of  the  fund  from  the  death  of  Mrs  Fotbring- 
ham. 

Mr  Attorney-  General,-^  Thtti  would  follow.     ^ 

Lord  Chancellor, — Tbe  Lord  Ordinary  thought  that  neither 
of  them  took  it.  When  it  came  before  tbe  Court  of  Session,  they 
were  of  opinion  that  Mrs  Paterson  was  entitled  to  payment  cf 
the  whole  arrears  of  the  annuity  due  to  her.  But  it  appears  to 
me  that  it  will  be  quite  free  from  all  doubt,  if  the  House  declare, 
that  during  the  continuance  of  the  trust,  the  aoouitauts  can  only 
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divide  the  income  of  the  estate  as  far  as  it  will  go,  and  that  upon 
the  death  of  one  of  tfaero,  the  share  which  was  invested  to  le- 
cure  the  payment  of  that  annoitj  went  over  to  the  residuary 
legttees.  That  would  exclude  all  the  other  questions ;  and  I 
think  the  better  way  will  be  to  make  these  declarations,  and 
then  to  refer  it  back  to  the  Court  of  Seaaion  to  apply  them. 

Ordered  accordingly. 

Second  Division-^Lord  Moncreiff,  Ordinary. — Richardson 
and  Connell,  ApptUanti'  Solidton, — Simpson  and  Cobb,  Re- 
•pomieMis'  Solieitcr* f W.H.D.J 

2d  February  1842. 

First  Division. — (H.  B.) 

No.  110. —  RoBEBT  Kemp  (Napiei^s  Trustee )y  and 
Others,  Pursuers^  o.  John  Napieb  and  Othebs 
(Mrs  Elizabeth  M^mUnnie  or  Napier's  Trusiees), 
Drfenders. 

Huiband  and  Wife — Donntio — Revocation.—^  hu$band,  a  avai- 
Ifer  of  jfearg  after  marriq^e,  executed  a  bond  of  annuity,  m 
which,  for  Out  alleged  purpose  of  eupplying  the  want  of  a  mar* 
riage-contract,  he  bound  himseff'  to  pay  to  hie  wife,  in  eatis- 
faction  of  her  legal  claims,  an  am^uity  of  £200  during  his  life, 
an4  of  £500  after  his  death,  in  the  event  qf  her  suroivance — 
Held  that  the  annuity  of  £200  was  revocable,  as  a  donatio 
inter  rirum  et  uxorem, 

John  Napier  of  MoUanoe  married  Mrs  Elizabeth 
M'Whinnie  in  1791  •  At  the  date  of  the  marriage  he 
was  a  clerk  in  the  office  of  the  Bank  of  Scotland  at 
Kirkcadbright, — waM  possessed  of  little  substance,  and 
received  no  tocher  with  his  wife.  A  few  years  after 
he  engaged  extensively  in  business,  and  in  speculations 
of  various  kinds*  In  1 806,  when  the  Galloway  Bank- 
ing Company  was  established,  he  became  a  partner  and 
manager,  and  continued  owner  of  one-half  of  the  whole 
stock  of  the  bank  till  its  dissolution  \n  1821.  In  the 
meanwhile,  and  subsequeptly,  he  made  large  purchases 
of  land — the  value  having  been  estimated  at  i^bove 
£120,000.  In  1827,  be  executed  un  heritable  bond  of 
annuity  in  favour  of  Mrs  Napier.  This  bond,  on  the 
narrative  that  no  marriage-contract  had  been  executed 
between  the  spouses,  **  proceeds  to  supply  that  defect" 
by  binding  Mr  Napier,  his  heirs,  executors  and  suc- 
cessors, to  pay  to  Mrs  Napier,  in  satisfaction  of  all 
legal  claima, 

'*  a  free  annuity  of  £200  Sterling  yearly  during  all  tbe  days  of 
my  life,  for  her  sole  use  and  benefit,  and  exclusive  df  my  ^iis 
mariti  or  eontrol,  debts  or  deeds,  in  any  manner  of  way,  pay- 
able at  two  terms  in  tbe  year,  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  first  term's  payment  thereof  at 
the  term  of  Whitsunday  first,  and  the  next  term's  payment  at 
Martinmas  thereafter,  and  so  forth  half-yearly,  termly  and  pro- 
portionally thereafter  during  my  lifetime,  with  one  fifth-part 
more  of  legitimate  penalty  in  case  of  failzie,  and  the  legal  inter- 
est of  the  said  annuity  from  and  after  the  respective  terms  at 
ivhich  the  same  falls  due,  and  in  time  eooiing  during  the  not- 
payment  thereof;" 

and  farther,  to  pay  to  her  "  a  free  annuity  of  £500 
Sterling  yearly  during  all  the  days  of  her  life,"  in  the 
event  of  her  survivance.  In  security  of  these  two  an- 
nuities the  bond  contains  procuratory  of  resignation 
and  precept  of  sasine  in  the  lands  of  Mollanoe  in  favour 
of  Mrs  Napier,  who  was  accordingly  infef^.  At  thq 
date  of  this  infeftment,  the  estate  of  Mollance,  though 
burdened  to  a  considerable  extent,  afforded  ample  se- 
curity for  the  annuity,  but  subsequently  additional 
bonds  were  granted  more  than  sufficient,  independently 
of  it,  to  exhaust  the  whole  estate. 


In  1836  Mr  Napier  became  bankrupt,  and  his  estates 
were  sequestrated.  In  these  circumstances  the  present 
action,  for  the  purpose  of  reducing  the  bond  of  annuity, 
was  raised  by  his  trustee,  Mr  Kemp,  and  insisted  in 
by  Messrs  Hankeys  and  Compan}',  bankers  in  London, 
who,  as  heritable  creditors  of  a  date  subsequent  to  that 
bond,  had  the  real  interest  in  the  action — ^there  being 
no  hope  of  any  reversion  for  the  persoiial  creditors. 

Defences  were  lodged  by  Mrs  Napier,  and  her  hus- 
band for  his  interest ;  and  she  having  died  during  the 
dependence,  the  action  was  carried  on  by  her  husband 
and  two  of  her  children,  as  her  trustees,  who  alleged 
that  the  whole  sums  fklling  due  under  the  annuity, 
from  1 827  to  1 839,  the  date  of  Mrs  Napier's  death, 
were  unpaid,  and  fell  to  be  ranked  preferably  on  the 
estate. 

The  fbllowing  were  the  grounds  of  reduction: — 
Firsi  (formal). 

"  Secundo,  Tbe  said  heritable  bond  of  annuity  is  null  and  in- 
efifectual  as  against  tbe  pursuer  or  the  creditors  of  tbe  said 
John  Napier,  in  respect  it  was  granted  by  him  whilst  he  was 
insolvent,  or  at  least  in  labouring  circumstances  and  largely  in- 
debted, and  was  a  fraudulent  and  oollosive  devioe,  intended 
for  the  purpose  of  excluding  or  prejudicing  the  olaims  of  the 
granter's  creditors,  prior  as  well  as  future.  Tertio,  The  said 
heritable  bond  of  annuity  is  null  and  reducible  at  the  instance 
of  tbe  pursuer,  as  trustee  foreiiaid,  under  the  Statute  1621,  c.  18, 
which  enacts  and  declares  *  all  alienations,  dispositions,  assig- 
nations and  translations  whatsoever,  made  by  (be  debtor  of  any  of 
his  lands,  teinds,  reversions,  actions,  debts,  or  goods  whatsoever, 
to  any  conjunct  or  confident  person,  without  true,  just,  and  ne- 
cessary causes,  and  without  a  just  price  really  paid,  tbe  same 
being  done  after  the  pontracting  of  lawful  debts  from  true  credi* 
tors,  to  have  been  from  the  beginning  and  to  be  in  all  time 
coming,  null  and  of  none  avail,  force  nor  effect,  at  the  instance 
of  the  true  and  just  creditor,  by  way  of  action,  exception  or  re- 
ply, without  farther  declarator.'  Quarto,  At  least  the  said 
heritable  band  of  annuity  is  revocable  or  reducible,  in  whole  or 
in  part,  as  a  donatio  inter  virum  et  uxorem,  and  is  to  be  held  as 
revoked  or  reduced  by  the  subsequent  contraction  of  debts,  both 
heritable  and  personal,  to  such  an  amount  as  to  produce  the  in- 
solvency and  bankruptcy  of  tbe  grantor;  and,  at  all  events,  the 
said  heritable  bond  of  annuity  ought,  under  the  circumstances 
before  stated,  to  be  now  reduced  and  sat  aside  accordingly,  at 
the  instance  of  the  pursuer  under  his  foresaid  right." 

The  pursuers  pleaded — 1.  The  bond  of  annuity 
challenged  is  null  and  reducible  at  the  instance  of  the 
pursuers,  in  respect  the  granter  was  at  its  date  insol- 
vent, or  at  least  was  largely  indebted  and  in  labouring 
circumstances,  and  the  granting  of  said  bond  was  a 
fraudulent  and  collusive  device  between  the  granter 
and  his  own  wife,  made  with  the  purpose  of  excluding 
or  prejudicing  the  granter's  creditors.  2.  Said  bond 
is  null  and  reducible  at  the  instance  of  the  pursuers 
under  the  Statute  1621.  3.  The  bond  is  revocable  or 
reducible,  in  whole  or  in  part,  as  a  donatio  inter  virum 
et  uxorem^  and  must  now  be  held  to  be  revoked,  and 
the  pursuers  are  entitled  either  to  exercise  the  power 
of  revocation,  or  have  the  deed  declared  invalid.  4. 
At  least  the  said  bond,  in  consideration  of  the  circum- 
stances under  which  it  was  granted,  and  the  purpose 
fbr  which  it  is  now  attempted  to  be  used,  ought  to  be 
set  aside  at  the  instance  of  the  pursuers,  in  whole  or 
in  part.  5.  Separatimy  The  bond  is  inefibctual  or  re- 
ducible, in  so  far  as  relates  to  the  aijjiinity  of  £200 
during  the  husband's  life  ;  in  respect  it  was  gratuitous, 
unreasonable,  revocable,  and  incapable  of  competin^^ 
with  onerous  crcditorsj — and  the  claim  for  arrears  o 
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annuity,  now  insisted  in  by  the  wife's  representatives, 
over  and  above  the  aliment  and  support  afforded  to 
herne\f  during  her  life,  is  untenable  in  law. 

The  defenders  pleaded — 1.  The  pursuers,  Messrs 
Ilankeys  and  Company,  who  are  posterior  creditors, 
hiiving  contracted  with  Mr  Napier  long  after  the  date 
of  the  bond  in  question,  and  the  said  bond  having  been 
nmdo  public,  and  acted  upon  from  its  date,  and  in  the 
knowledge  of  the  pursuers  at  the  time  they  took  their 
heritable  securities,  it  is  not  competent  for  the  pur- 
suers now  to  plead  the  alleged  insolvency  of  Mr 
Napier  at  its  date  as  a  ground  of  reduction,  and  they 
are  barred  personali  excepiione  from  maintaining  this 
action.  2.  It  is  not  competent  for  Messrs  Hankeys 
and  Company  to  pursue  reduction  of  the  bond  to  Mrs 
Napier,  they  being  personally  barred  from  challenging 
it  on  the  grounds  libelled  on  t  inasmuch  as  they  acted 
and  transacted  with  Mr  Napier  up  to  the  date  of  his 
so(|ue8tration  in  1836  as  his  general  agents  and  bank- 
ers in  London,  and  were  well  aware  of  the  state  of  his 
affttirs,  and  had  numerous  transactions  with  him,  and 
M'ere  ooi\junct  and  confident  persons  at  the  time  when 
their  own  heritable  bond  in  security  and  infeflment 
were  taken.  3.  The  bond  of  annuity  and  the  sasine 
in  favour  of  Mrs  Napier  are  neither  null  nor  reducible 
on  any  of  the  grounds  pleaded  by  the  pursuers,  Messrs 
Hankeys  and  Company,  who  are  posterior  creditors, 
tranaaotiug  on  the  faith  of  the  public  records,  and 
were  aware  of  the  real  prior  security  in  favour  of  Mrs 
Napier.  4.  More  particularly,  they  are  neither  null 
nor  reducible  on  the  alleged  ground  of  Mr  Napier's 
insolvency  at  the  date  of  the  bond,  or  as  a  fVaudulent 
and  collusive  device  between  him  and  Mrs  Napier,  for 
the  purpose  of  prejudicing  or  excluding  his  onNlitors : 
in  respect  that,  at  the  date  of  the  lx>nd,  Mr  Napier 
was  not  insolvent,  nor  even  in  labouring  oircum- 
•tauoes  t  and  so  far  fVom  being  a  fVaudulent  and  col- 
lusive device  to  ii\jure  his  creditors,  the  transaction 
^as,  on  the  contrary,  a  natural,  fair,  and  onerous  one. 
5.  Aa  the  bond  was  granted  for  a  just,  true,  and  oner* 
ous  consideration,  and  in  return  for  the  rights  sur- 
rt'ndered  by  Mrs  Napier,  it  is  not  reducible  under  the 
Statute  ItVJl,  6.  The  bond  is  not  revocable  or  re- 
duoiUKs  in  whole  or  in  ))art,  as  a  damatio  imirr  rirum 
rl  wtottH^  and  neither  in  fact  nor  in  law  can  it  l>e  held 
as  revoked,  or  as  still  revocable  by  the  pursuers.  7. 
Se^n%tiit^  In  respect  that  Mrs  Napier  renounced  her 
right  of  teroe,  claims  of  Jtu  rtikiie^  and  all  others 
Ciunpetent  to  her  aAer  her  husband's  death,  in  consi- 
deralian  of  the  annuity  of  £200  during  his  life,  as  veil 
as  the  piovi;$ioo  thereafter*  such  annuity  was  neither 
gratuitous  nor  unreasonable,  neither  is  it  revocable  at 
the  instance  of  posterior  creditors,  taking  infeftflient  in 
the  full  knowledge  of  sodi  prior  secniitj.  &  As  the 
said  aiiouity  was  granted  to  Mrs  Xapicr,  exdosive  of 
her  htt:^ud*$  jms  wi  iiu  ker  U  mutes  are  enlitlcd  to 
re\x»vcr  the  anrears  ;  nor  hare  tke  pMstis  any  jvsS 
iMttnur-cIju!Q  in  kw,  cxrcpt  for  sack  riMw  m  Mr 
N4.p*er  may  have  grxated  to  Mrs  Xapcer  for 
use  ^::i  bea<'i:  siace  t^  difie  of  ker  kashaadTs 

1  .-^  Lori  Ocil 


writs  produced,  sastaini  the  reasons  of  reduction,  snd  redacei, 
decerns  and  declares  in  terms  of  the  libel :  Finds  no  ezpeniei 
hitherto  incurred  due  to  either  party,  and  decerns. 

'*  Note -This  is  a  challenge  of  an  heritable  bond  of  aiinoity 

granted  by  a  husband  in  favour  of  his  wife,  wherebjr  be  bound 
himself  instantly  to  pay  to  her  an  annuity  of  £200,  secludiDg 
hii  own  jus  mariti,  and  which  was  to  be  raised  to  £500  in  cue 
she  survived  him.  That  bond  of  annuity  was  granted  in  1827, 
when  the  spouses  had  been  married  for  nearly  forty  yean,  and 
when  the  husband  was  engaged  in  a  most  extensive  trade.  In- 
feftment  was  at  the  same  time  given  to  the  wife  orer  landi 
which  certainly  formed  an  ample  security  at  its  date  for  the  an- 
nuity, if  the  bond  was  valid  and  irrevocable. 

'*  The  husband,  however,  afterwards  contracted  heritable 
debts  over  the  properties  contained  in  this  seourity  to  an  amount 
exceeding  their  value ;  and  he  incurred  other  penoHal  debts  to 
a  very  large  amount,  for  which  it  is  said  there  are  not  fundi  to 
afford  one  farikimg  of  a  dividend.  His  estate  was  sequestrated 
in  1836,  and  the  trustee  has  brought  the  present  action  for  get- 
ting aside  the  wife's  bond  of  annuity ;  and  it  is  insisted  on,  ii  ii 
believed,  chiefly  for  behoof  of  posterior  heritable  creditors, 
whose  security  will  be  greatly  deficient  if  the  h«sritable  bond  in 
favour  of  the  wife  be  sustained.  She  herself  is  now  dead;  but 
her  family,  as  her  successors,  allege  that  the  whole  annaitiei 
from  1827  till  her  death  in  1839  are  unpaid,  and  fril  to 
be  ranked  preferably  on  the  proceeds  of  the  heritable  estates 
now  sold.  Her  bond  has  now  heen  reduced  on  the  following 
grounds :— 

"  Itf,  The  hond  of  annuity  was  a  voluntary  unilateral  deed, 
granted  by  a  husband  in  a  precarious  and  extensive  trade  in 
favour  of  his  own  wife,  while  no  wUeeedeMt  oUu^tion  bai  been 
proved  binding  him  to  execute  such  a  deed.  It  is  humbly 
thought  that  this  is  a  plain  case  of  donatio^  which  the  basbsnd 
was  entitled  and  bound  to  revoke,  when  it  was  necessary  for  the 
purposes  of  justice  to  bis  onerous  creditors  that  he  should  exe- 
cute a  revocation. 

'*  Sif,  If  the  husband  bad  the  power  of  revoking  this  dona- 
tion, it  is  supposed  to  be  a  clear  and  inoontestable  proposition 
in  law,  that  this  fiiculty  was  adjudgeable  by  bis  crediton,  snd 
must  be  held  as  transferred  to  the  trustee  in  the  aeqnesiratioB  foe 
their  behoof,  in  virtue  of  the  adjudication  contained  in  the  Act 
of  Sequestration See  Erskine,  B.  1.  tit.  6,  §  31. 

**  On  the  whole,  it  humbly  appears  to  the  Lord  Ordinary  that 
the  security  under  challenge  is  a  novel  spcdcs  of  preference 
attessptsd  to  be  given  by  a  husband  to  a  wife,  anad  that  it  woald 
be  alike  eoatrary  to  the  prtndplea  of  bankrapt  law  and  to  the 
interests  of  trade  to  anpport  it.** 

Both  parties  redaimed, — the  defenders  on  the  merits, 
and  the  parsoers  for  expenses. 

At  advising. 

Lord iVest^Al.— There  b  assanifest  dbdmctioa bctveea  the 
annuity  af  £200  SBade  payable  dnrii^  Napier's  life,  and  the 
anavity  of  X500  SBade  payable  after  his  dcntk,  in  the  cveat  of 
bis  wife's  sarvivance.  The  fetter  is  granted  in  Ucn  of  her  lefil 
daias,  as^  rvlkto,  Ike,  and  any  be  enniiitrifd  OBetens;  bat  if 
there  ever  was  a  pwdy  giainitooa  dnnarinn  beta c*a  hnsbsad 
andwife,itistkisaanaityof  JtaOOt.  Tbe  liMpli  i|iii.irinn  theaii, 
wbeiber,  in  coaseqaeBce  of  Mr  Xapier  ^vin^  becaase  maclnei 
(for  I  don't  nay  tknt  ke  was  so  aft  tke  tine  wkca  tke  bond  was 
granted),  bis  cre^tora^  wbo  wiU  otkerwi 
debts,  ate  ant  entitfed  to  have  U  recaDcd 
tbe  (incacion :  and  I  Aink  tke  Lard 
rightly,  only  be  kas  gone  a  littfe  too  fer.  fer  ke 
tke  wbofe  renaons  of  radacMi,  wkife  we  me  innllnird  tn  go  es- 
tif^ J  en  tbe  fewtk. 

Xavrf  GySesL^l  eancv.  In  coMafnaWBef  Mrs  Xspier's 
dearb,  tke  asMnity  of  £Sm  assj  ke  hfd  e«t  ef  view,  tkoagh 

thM  it  «ms  granted  in  bca  ef  tke  wtfa's  dMnaa^  and  that  the  ocfer 
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CMieof  the  annuity  of  £200«  and  makes  it  eren  lets  than  pin- 
iDoneji—mtking  it,  in  fact,  just  continiie  to  be  the  hatband*! 
oirn  property.  In  thete  circumttancet,  intolvency  having  taken 
place,  ind  there  having  been  a  de  facto  revocation  of  the  annuity 
bj  the  ftubsequenc  granting  of  bonds  in  favour  of  other  heritable 
creditors,  I  can  have  no  difficulty  in  concurring  with  your  Lord- 
•bip  to  ftuitain  the  fourth  reaton  of  reduction. 

Lord  Mackenzie I  concur.  The  interlocutor  of  the  Lord  Or- 
dinary must  certainly  be  varied.    At  to  the  annuity  of  £500,  it  it 
gone;  hat  the  Lord  Ordinary  tuttaint  the  whole  reaiont  of  reduc- 
tion, whereat  all  that  it  meant  it  only  to  tustain  one-half  of  one 
reason,  namely,   the  fourth.     Now,   in  so  far  as  the  action 
concludes,  that  on  sequestration  the  annuity  of  £200  became 
rerocsble  as  a  donation,  I  am  clear  that  it  must  be  sustained. 
It  was  clearly  a  donaiio, — the  was  to  draw  it  during  her  bus- 
btad's  life, — she  granted  nothing  in  return,  and  the  wat,  more- 
orer,  to  receive  an  annuity  of  £500  in  the  event  of  her  tur- 
Tiring.    Being  thut  a  donatio^  it  wat  clearly  revocable ;  and 
tben,  when  the  hutband  became  intolvent,  and  tequestration 
took  place,  the  creditors,  without  reference  to  the  period  when 
their  debts  were  incurred,  became  vested  with  the  right  of  rc- 
Tocation.    It  it  not  disputed  that  they  have  revoked  it ;  and 
bad  tbejr  not  done  it  themselves,  they  were  clearly  entitled, 
after  the  sequestration,  to  compel  the  husband  to  do  it  for 
then.    I  don't  see  that  any  thing  depends  on  the  date  of  the 
reduction, — it  rests  on  the  right  of  revocation.     And  I  have 
ilways  understood,  that  when  a  donatio  it  revoked,  it  it  re- 
voked altogether,  at  to  alt  effectt  of  being  good.     It  it  taid, 
tbat  if  part  had  been  paid,  there  would  have  been  no  title,  on 
rerocstion,  to  reclaim  it, — the  money  having  been  actually  paid 
under  the  exdntion  or  the  jut  nuariti,     I  have  aome  doubt  of 
this.   If  the  money  it  actually  tpent,  it  it  gone.     The  apoutet 
bare  spent  it  together,  and  neither  the  husband  nor  his  creditors 
eoold,  by  revocation,  reclaim  payment  of  what  he  had  given  hit 
wife  to  spend.     But  nothing  of  the  kind  is  asked  here.     There 
it  no  conclusion  to  this  effect.    But  the  wife's  trustees  maintain. 
Dot  only  that  she  was  entitled  to  keep  what  she  speat,  but  to 
make  good  the  whole  right  whicb  vested  in  her, — meaning  by  this 
the  whole  of  the  arreart.     I  cannot  tee  it ;  at  I  have  already 
laid,  in  so  far  as  the  money  is  spent,  it  is  gone ;  but  in  so  hr  at 
it  exists,  I  cannot  see  in  what  respect  it  differs,  after  revocation, 
from  the  case  of  moveables.    Say  moveables  existed  to  the  value 
of  £1000,  how  could  the  wife  have  resisted  the  husband's  right 
to  revoke  a  donation  of  these  ?  Just  as  little  could  she  have 
resitted  the  revocation  of  a  sum  of  money,  if  the  money  had 
been  marked,  and  not  spent.     The  present  is  an  a  fortiori  case; 
for  here  the  money  has  not  been  paid  at  all,  and  what  the  wife's 
trostees  claim  is,  only  the  arrears  not  paid.     Suppose  that,  in- 
itesd  of  an  annuity,  the  bond  granted  by  the  husband  had  been 
for  a  sum  of  £1000  instantly  payable,  is  it  possible  to  doubt 
tbst  on  revocation,  if  none  of  it  bad  been  spent,  but  all  bad 
remained  due,  tbere  would  have  been  a  good  ground  to  re- 
daim  payment  of  this?  I  cannot  have  the  least  doubt.     The 
plain  effect  of  revocation  it,  that  the  wife  can  demand  nothing, 
past  or  future,  on  the  ground  of  the  donation.     It  is  said  that 
tbe  Messrs  Hankcys  are  claiming  for  a  debt  contracted  in  1835, 
wbereas  the  bond  was  granted  in  1827.   I  don't  see  the  relevancy 
of  this  statement.    They  are  creditors,  and  are  entitled  to  the 
foil  benefit  of  the  revocation.  They  are  just  in  the  husband's  place. 
I  sffl  therefore  clear  that  we  ought  to  adhere  to  the  interlocutor, 
it  so  far  at  it  sustains  the  fourth  reason  of  reduction,  and  de- 
clares that  notbing  can  now  be  claimed  by  the  wife  under  tbe 
bond  of  annuity. 

l^d  Fktterton. — I  concur  entirely.  In  the  firtt  place,  it  ia 
•Imost  admitted  that  the  annuity  for  £5200  must  be  considered 
it  a  donation ;  and  in  the  tecond  place,  it  cannot  be  disputed 
that  the  granting  of  subsequent  heritable  securities  and  seques- 
tration amount  to  a  revocation.  It  has  in  het  been  recalled ; 
tnd  the  only  question  is  the  effect, — whether  the  revocation  dis- 
poses of  all  claims  for  arrears  previous  to  its  date  ?  1  cannot 
Ke  the  sligbtest  doubt  for  h<^ding  that  it  does  not.  After  re- 
vocation bias  been  made  in  circumstances  like  the  present,  if  a 
ram,  forming  part  of  the  donation,  is  clearly  extant  or  traceable, 
tbe  effect  ia  to  enable  the  party  interested  in  the  revocation  to 
tecover  it.  Suppose  each  year's  annuity  bad  been  paid  as  it  fell 
due,  and  lodged  in  bftok,  tbe  crediton  would  clearly  have  been 


entitled  to  the  whole  amount ;  but  all  difficulty  is  here  removed, 
because  no  payment  has  been  made,  and  the  only  sums  in  dis- 
pute are  arrears  not  paid.  I  cannot  see  any  ground  fur  the  de- 
fenders* claims. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it 
sustains  the  whole  reasons  of  reduction  libelled ;  adliere  to  said 
interlocutor,  in  as  far  as  it  sustains  the  fourth  reason  of  reduction 
as  applicable  to  that  part  of  the  heritable  bond  which  relates  to 
the  annuity  of  £200,  and  to  that  extent  refuse  the  reclaiming 
note  for  said  trustees,  and  reduce,  decern,  and  declare  in  terms 
of  the  libel  accordingly :  Find  it  unnecessary  now  to  entertain 
the  action  as  to  any  other  part  of  said  bond,  or  to  any  of  tbe 
other  reasous  of  reduction  ;  refuse  tbe  reclaiming  note  for  said 
Robert  Kemp  and  others,  and  find  neither  party  entitled  to  ex- 
penses." 

Lord  Ordinary,  Cuningbame Act.   Robertson;   Shepherd 

and  Grant,  W.S.,  Agentt, — Alt.  Whigham,  Aytoun;  Williaoa 
Spalding,  S.S.C.,  Agent F.  Clerk [H.B.] 


2d  February  1 842. 
First  Division. — (H.  B.) 

No.  111. — Lethem's  Representatives,  RaiserSy  fk 
William  Baird  and  Mrs  Janet  Haddow  or 
Fell,  Claimants, 

Husband  and  Wife — Surrogatum — Circumstancea  in  which  a 
wife  wa$  preferred  to  her  kusbantfs  creditor t,  for  a  turn  of 
money  which  had  been  lodged  by  him  in  the  hands  of  a  third 
party  for  a  epedai  parpose,  but  which  wag  held  to  be  clearly 
traceable  as  part  of  the  price  of  her  heritable  estate. 

John  Haddow  of  Easterseat,  was  succeeded  in  that 
property  by  his  two  daughters,  as  heirs-portioners. 
Mary,  one  of  them,  was  married  to  William  Fell,  who 
afterwards  acquired  right  to  the  other  daughter's  half. 
The  whole  property  thus  came  to  belong  to  Fell  and 
his  wife — one-half /ira  indiviso  to  each.  In  1827,  Fell 
borrowed  the  sum  of  £540  from  William  Roberton,  to 
whom,  with  the  concurrence  of  his  wife,  he  granted  a 
disposition  of  the  lands  of  Easterseat,  ex  facie  abso- 
lute, but  restricted  by  a  back  letter  to  a  security  for 
the  sum  lent.  At  the  same  time.  Fell  addressed  the 
following  holograph  letter  to  Roberton  : 

"  The  disposition  granted  to  you  by  me  and  Mrs  Fell,  for 
tbe  lands  of  Easterseat,  for  the  purpose  mentioned  by  you  to 
me,  of  your  letter  of  this  date,  should  they  ever  be  sold  by  you, 
I  hereby  bind  myself  to  allow  you  to  retain  £500,  to  secure  an 
annuity  for  Mrs  Fell,  in  such  manner  as  we  shall  think  proper. 
Should  you  get  up  your  money,  they  shall  be  returned  to  us  in 
the  same  manner  as  previously  disponed." 

In  1829,  Roberton,  with  the  consent  of  Mr  and  Mrs 
Fell,  sold  the  lands  of  Easterseat  to  George  Hamilton 
for  £1260.  Before  the  price  was  paid,  certain  alleged 
creditors  of  William  Fell  used  arrestments  in  the  hands 
both  of  Roberton  and  Hamilton.  The  price  was 
however  settled  in  terms  of  the  following  state,  holo- 
graph of  William  Fell : 

"  1829. 

April  4 By  price  of  Easterseat,  received  by  Mr  Roberton 

this  day,      .  .  .  £1260    0    0 

Sum  uplifted  from  property  during  his  posses- 
sion, ,  ,  .  63  15    0 


To  principnl  sum  of  debt  due  Mr 

Roberton,    .  .  £600    0    0 

To  interest  due  thereon,  «        56  16    8^ 


£1313  15    0 


Carry  forward,    £656  16    8}  £1313  15    0 
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Brought  forward,  £656  16    8^X1313  15    0 
Sum  expended  by  Mr  Roberton 

relative  to  tbe  property,  0  16    7 

Sum  retained  in  band  to  pay  ex- 
penses and  burdens,  42    0    0 
Amount     of    sum    already    ad- 

rancedy      ,  p  150    0    0 

849  13    8^ 

£464    1     8^ 

**  This  account  setrled,  and  the  bal.  of  £464.  1.  8^.  pd.  to 
toe  by  Mr  Wm.  Roberton,  jun.  of  Kennedies,  who  is  hereby 
discharged  bT  me  of  all  demands  this  4th  day  of  April  1829 
^ears."         '  "  William  Fell." 

On  this  occasion  Fell  addressed  the  following  letter 
to  Mr  Patrick  Lethem : 

**  4/A  April  1829 Sir,  As  your  friend  Mr  Roberton  enter* 

tains  some  scruples  about  some  arrestments  lodged  in  his  hands 
by  alleged  creditors  of  mine,  and  as  I  have  erery  wish  to  gire 
him  satisfaction  on  the  subject,  I  now  consign  in  your  hands  the 
sum  of  £300  Sterling  for  his  relief,  in  case  of  any  of  the  ar- 
restments lodged  in  his  hands,  or  in  tbe  hands  of  Mr  George 
Hamilton,  are  found  to  be  eflVctual  in  any  respect,  and  any  ex- 
penses he  may  be  put  to  on  that  account ;  and  if  he  is  sub- 
jected, his  draft  ppon  yon  vjriU  be  ii^pScient  warriMit  to  you  for 
the  money." 

It  appears  to  have  been  understood  at  the  time  by 
Messrs  Roberton  and  Lethem,  and  also  by  William 
Fell  himself,  that  the  £300  consigned  belonged  to 
Mrs  Fell.  Accordingly,  in  a  note  by  William  Fell  to 
Lethem,  he  says, 

**  2Sih  October  1829 Mr  Lethem  will  please  pay  Mr  Ro- 

berton  the  interest  due  upon  the  mpney  deposited  in  his  hands 
belonging  to  Mrs  Fell,  and  this  shall  bp  his  authority," 

And  in  a  letter  of  Roberton,  addressed  after  Lethem's 
death  to  his  son^  he  calls  the  sum  ponsigned,  **  money 
]t>elonging  to  Mrs  Fell.'' 

Fell  having  gone  off  to  America,  a  process  of  multi- 
plepoinding  was  raised  by  Lethem's  representatives. 
The  fi^pd  in  medio,  being  composed  of  the  £300  origin 
naliy  consigned,  with  the  interest  accruing  thereon 
0ince  182^,  was  claimed  in  ioio  by  Mrs  Fell,  and 
also  by  William  Baird,  pro  ianto,  in  payment  of  a 
debt  for  which  decree  had  been  obtained  against  Wil- 
liam Fell  previous  tp  the  sale  of  Easterseat.  Baird  had 
endeavoured  to  fortify  his  claim  by  successive  arrest- 
|nents«     No  arrestment  had  been  used  by  Mrs  Fell. 

Baird  pleaded — 1.  The  arrestments  used  by  the 
claimant  in  the  hands  of  the  raisers,  being  the  first  and 
only  effectual  diligence  to  attach  the  fund  in  medio, 
the  claimant,  in  virtue  of  said  arrestments,  is  entitled 
to  be  preferably  ranked  and  preferred  to  the  whole  of 
said  fund.  2.  Whatever  claim  Mrs  Fell  may,  under 
the  circumstances  alleged  by  her,  have  against  her  hus- 
band or  Mr  Roberton  to  make  good  their  alleged  ob- 
ligations to  her,  she  can  have  no  claim  to  compete  with 
the  claimant  for  any  part  of  the  fund  in  medio,  which 
was  clearly  a  personal  fund  belonging  exclusively  to 
Fell,  the  common  debtor,  and  as  such  was  duly  attach- 
ed by  the  claimant's  diligence. 

Mrs  Fell  pleaded — l.The  claimant  is  entitled  to  be 
ranked  and  preferred  in  terms  of  her  claini,  in  respect 
^hat  the  fund  in  medio  is  now,  and  always  has  been, 
the  claimant's  property,  as  being  the  eurrogaium  for 
her  portion  of  the  pro  indiviso  half  of  the  said  lands, 
which  does  not  fall  under  the  jus  mariti  of  her  hus- 
band, and  is  not  attachable  by  his  creditors.    2.  In 


respect,  farther,  that  the  said  consignation  waa  made  on 
the  understanding  that  the  rights  of  parties  were  not 
to  be  thereby  affected,  but  were  to  be  given  effect  to 
as  if  the  price  had  still  remained  in  the  hands  of  the 
purchaser.  3*  In  any  view,  the  claimant's  husband  had 
no  power  to  impignorate  the  said  sum,  belonging  to 
the  claimant  as  aforesaid,  in  security  of  his  own  pro- 
per debts,  without  the  special  consent  and  authority  of 
the  claimant  herself.  4.  Even  supposing  the  sum  eon- 
signed  had  been  attaphable  for  the  debts  of  her  hus- 
band, the  claimant  would  be  entitled  to  be  ranked  and 
preferred  over  it,  pari  passu,  with  her  husband's  other 
just  and  lawful  creditors,  who  have  not  validly  attached 
the  same  by  diligence,  for  the  amount  of  one-half  the 
price  of  the  said  lands,  with  interest  from  the  said  4th 
April  1829,  the  date  of  settlement  of  the  price.  5.  The 
claim  of  Mr  Baird  ought  to  be  repelled,  in  respect  he 
has  not  produced  legal  evidence  of  the  debt  said  to  be 
contained  in  the  alleged  decree  at  the  instance  of  him 
and  Mr  Maxwell,  on  which  the  homing  at  their  instance 
bears  to  have  been  issued.  6.  Mr  Baird's  claim  ought 
not  to  be  sustained,  as  stated,  seeing  that,  of  the  two 
arrestments  founded  on  by  him,  the  first  is  prescribed, 
and  both  are  otherwise  invalid  and  ii^sufiicient  to  create 
any  preference  over  the  fund  in  medio,  in  respect  of 
the  circumstances  herein  before  stated. 

Tbe  Lord  Ordinary  pronounced  the  following  inter- 
locutor I 

"  16M  December  1841 The  Lord  Ordinary  having  beard 

counsel  in  this  process,  and  thereafter  considered  the  claims 
and  productions  of  the  respective  claimants,  finds  that  the  fund 
in  medio  is  composed  of  the  sum  of  £300  Sterling,  with  tbe 
interest  accruing  therepn  since  1829 :  Finds  that  the  principal 
sum  is  clearly  traced  to  have  been  a  part  of  the  price  of  the 
lands  of  Easterseat,  of  which  tbe  claimant,  Mrs  Fell,  was  pro- 
prietrix  to  the  extent  of  one-half,  and  that  the  same  was  brought 
to  sale  in  1829,  in  virtue  of  a  general  disposition  (qualified  by 
a  back  letter  limiting  it  to  a  security)  extending  over  tbe  whole 
property,  to  which  Mrs  Fell  became  a  party  for  a  debt  of  her 
husband's :  Finds,  that  when  Mrs  Fell  subscribed  the  said  dis- 
position for  her  husband's  bebopf  in  |8?7,  be  granted  a  holo- 
graph letter  or  obligation,  addressed  to  tbe  creditor,  binding 
himself,  in  the  event  of  a  sale,  that  £500  should  be  invested  ia 
tbe  purchase  of  an  annuity  for  the  claimant ;  which  obligation 
seems  to  have  been  highly  just  and  proper  in  itself,  and  at  all 
events  has  never  been  reduced  or  diallenged :  Finds  that  the 
sum  tn  medio  forms  pprt  of  the  price  of  tbe  claimant's  lands, 
which  were  sold  during  her  coverture  for  J^1260  Sterling,  or 
thereby,  and  consequently  is  a  portion  of  the  fund  which  should 
have  been  employed  in  the  purchase  of  the  said  annuity  for  her : 
Finds  that  the  claimant  is  entitled  to  tr^ce  and  to  claim  this 
fund  preferably,  and  to  the  exclusion  of  the  creditors  of  her 
husband,  prior  to  tbe  tale  of  her  lands :  And  finds  it  established 
that  the  debt  of  the  competing  claimant,  Mr  Baird,  was  not 
contracted  posterior  to  the  sale,  or  on  the  faith  of  the  fund  tn 
medio,  but  was  due  to  Baird  at  a  prior  period  by  William  Fell, 
the  husband  alone:  Therefore,  on  the  whole,  sustains  the  claim 
of  Mrs  Fell,  and  prefers  her  to  the  fund  i«  medio  ;  and  repels 
the  claim  of  Mr  Baird,  and  decerns :  Finds  no  expenses  hitherto 
incurred  due  to  either  party,  and  decerns. 

'*  Note, — As  the  Lord  Ordinary  views  this  case,  it  is  one  in 
which  the  principles,  both  of  strict  law  and  of  equity,  alike  sap- 
port  Mrs  Fell's  claim. 

'*  When  she  was  asked  to  join  her  husband  in  a  security  ex- 
tending over  her  portion  of  the  estate  in  1827,  the  husband 
most  properly  bovnd  himself,  if  the  lands  were  sold,  that  £500 
of  the  price  should  be  expended  in  purchasing  an  annuity  for 
Mrs  Fell.  This  was  a  highly  onerous  and  most  reasonable  obli- 
gation, entitled  to  every  support  from  the  law.  Accordingly, 
when  the  lands  were  sold  in  1829,  they  brought  a  pr^ce  irhicb 
showed  that  Mrs  Fell's  half  of  the  price  way  for  aboTc  £500. 
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According  to  a  state  produced,  it  was  upwards  of  £630,  but 
after  certain  appropriations  to  her  hnslmnd's  debts,  the  free  ba- 
lance left  to  ber  in  the  purchaser's  hands,  in  April  1829,  was 
reduced  to  £464.  Had  Mr  Roberton  acted  rightly  in  reference 
to  this  balance,  he  should  have  brought  a  multiplepoinding,  in 
which  a  separate  curator  ahould  have  been  appointed  for  Mrs 
Fell,  and  twery  shilling  of  this  balance  should  have  been  in- 
Tested  for  the  purchase  of  the  annuity  to  her. 

*'  Inttead  of  that,  £164  was  paid  to  Mr  Douglas,  and  the 
remaining  £300  was  deposited  (on  4th  April  1829)  in  Mr 
Let  hem's  hands  as  a  guarantee  fund  to  meet  certain  arrestments 
raised  by  the  husband's  creditors,  in  case  any  claims  under  them 
should  ever  be  rendered  effectual.  Fortunately  no  claim  has 
arisen  under  tkeee  arrestments ;  and,  therefore,  the  question  is 
brought  simply  to  this, — whether  the  wife  can  now  demand  this 
payment  of  the  price  of  her  own  lands  to  meet  in  part  her 
onerous  and  just  claims,  arising  from  a  sale  of  her  estate,  to  which 
her  husband,  during  her  coverture,  got  her  accession  ? 

'*  The  Lord  Ordinary  is  clearly  of  opinion  that  she  is  now 
entitled  to  trace  and  identify  this  fund, — seeing  that  none  of 
the  parties  for  whose  use  it  was  (improperly)  pledged  in  1829, 
can  urge  any  claim  upon  it.  She  has  now  a  good  right,  both  in 
equity  and  law,  to  be  placed  in  the  same  situation  she  would 
hare  been  if  a  multiplepoinding  had  been  brought  by  Roberton 
relative  to  the  fund  in  his  hands  in  1829.  If  the  Lord  Ordi- 
nary do  not  greatly  mistake  the  case,  the  claim  of  Mrs  Fell,  for 
her  own  half  of  the  price,  or  at  least  for  JUW  of  it,  could  not 
then  bare  been  resisted. 

"  It  is  quite  true,  as  pleaded  by  the  opposing  competitor,  that 
Mrs  Fell  used  no  diligence  to  attach  the  fund,  while  the  other 
claimant  has  fortified  his  claim  by  successive  arrestments  of  it 
as  belonging  Lo  Fell;  but  in  the  Lord  Ordinary's  opinion,  no 
diligence  on  the  part  of  ^rs  Fell  was  necessary  to  attach  the 
fund,  as  it  was  radically  her  own  property ;  and  whatever  plea 
night  have  been  let  up  by  any  creditor  under  a  very  specific 
pledge,  to  which  her  consent  may  have  been  obtained,  she  has 
that  eqnitable  lien  on  the  fund,  quoad  ultra,  which  entitled  her  to 
claim  it  to  thjB  exclusion  of  all  the  other  creditors  of  her  hus- 
band. 

*'  The  Lord  Ordinary  has  given  no  expenses  yet  incurred, 
because  Mrs  Fell  would  have  been  obliged  to  make  a  claim  in 
this  process,  even  if  unopposed ;  but  if  the  litigation  goes  on, 
both  the  past  and  future  expenses  will  be  in  the  hands  of  the 
Court" 

Both  parties  reclaimed, — Mrs  Fell  for  expenses,  and 
Baird  on  the  merits. 

At  advising,  the  Court  did  not  call  on  Mrs  Fell's 
coaosel. 

Lord  GilUea. — I  concur  in  the  opinion  of  the  Lord  Ordinary. 
Fell  bound  himself,  in  selling  Easterseat,  to  vest  £500  of  the 
price  in  the  purchase  of  an  annuity  for  his  wife, — was  this  a 
binding  obligation?  I  cannot  conceive  any  obligadon  more 
itticily  onerous. 

Lord  President I  am  of  the  same  opinion.  On  looking  at 

the  whole  productions,  I  think  it  impossible  not  to  be  satisfied 
that  the  fund  in  medio  is  clearly  traced  to  be  in  right  of  the  %rife. 
Look  at  the  letter  where  he  describes  it  as  Mrs  Fell's  money, 
and  to  the  letter  of  Roberton  of  the  same  effect.  Even  after 
she  recovers  this  sutn,  the  lady  will  still  be  very  unfortunate,  as 
ibe  only  gets  £300  instead  of  £600,  the  price  of  her  pro  in- 
dioito  half. 

Lord  Mackenzie  and  Lord  FuUerton  concurred. 

The  Coart  adhered  on  the  merits,  but  altered  as  to 
the  expenses,  and  found  Baird  liable  to  Mrs  Fell  in 
the  whole  expenses  of  the  competition. 

Lord  Qrdinarg,  Cuninghame.— For  Mrt  Fell,  Rutherfurd, 
nome;  M'Lean  and  Hamilton,  W.S.,  Agente, — For  Baird, 
Solicitor- Qeneral  (M'Neill),  Monteath  ;  John  Henderson, 
S.S.C.,  Ag€nt.^B,  Clerk |  H.B.] 


No.   112. 


2d  February  1842. 

Second  Division (J.W.) 

-Dasiel  Kino,  Pursuer,  v.  Maboabet 
Patrick  or  Kino,  Defender, 

Divorce — Adultery. 

Vide  ante,  p.  27.  The  Court  of  this  date  resumed 
consideration  of  this  cause,  and  disposed  of  it  on  the 
merits.  Lord  Medwyn  and  Lord  Moncreiff  concurred 
in  opinion  with  the  Lord  Ordinary,  that  the  adultery- 
was  proved ;  while  the  Lord  Justice- Clerk  considered 
that  the  evidence  was  not  sufficient  to  establish  guilt* 
The  following  interlocutor  was  pronounced : 

'*  Find  it  proved  that  the  defender  committed  adultery  with 

the  Rev.  J M on  the  night  between  Tuesday  tha 

7th  and  Wednesday  the  8th  of  March  1837 ;  and  on  the  night 
between  Tuesday  the  Ist  and  Wednesday  the  2d  of  August 
1837,  and  therefore  decern  and  declare  in  the  divorce,  in  terms 
of  the  conclusions  of  the  libel." 

Lord  Ordinary,  Cuninghame. — Act,  Rutherfurd,  Robertson, 
Macfarlane;  Lockhart,  Hunter  and  Whitehead,  W.S.,  Agente, 
— Alt.  Solicitor.Oeneral  (M*Neill),Patton,  Paterson  {  Wother- 
spoon  and  Mack,  W.S.,  Agente, — [J.W.] 


3d  Felfruary  IS42. 
Second  Division (J.W.) 

No.  113. — James  McClelland  (AUantf  Trustee )9 
Pursuer,  v.  Robert  Rodoeb  and  CoiiPANT,  De^ 
fenders. 

Process~.Jury  Trial-^Motion  for  New  Trial — Held  iueomps' 
tent,  when  moving  for  a  new  trial,  to  found  upon  miadireetion, 
or  omieaion  in  point  of  law  on  the  part  of  the  Judge,  no  ex- 
eeption  to  the  charge  having  been  taken  at  the  tried. 

About  the  beginning  of  February  1839,  the  defen- 
ders made  an  advance  of  £3000  to  James  Allan  and 
Son,  who  drew  a  bill  on  them  for  the  amount,  pay- 
able at  four  months'  date.  The  bill  of  lading  of  the 
cargo  of  the  "  Hope,**  consisting  of  grain,  was  indorsed 
over  and  delivered  to  the  defenders ;  but  it  was  alleged 
that  no  real  transfer  of  the  cargo  was  thereby  intended 
to  be  made.  It  was  said  to  have  been  agreed  between 
the  parties  that  Allan  and  Son  should  pay  discount  on 
the  bill  to  the  bank,  or  person  who  discounted  the  bill; 
and  besides,  they  were  to  pay  the  defenders  a  commis- 
sion of  four  per  cent,  for  making  the  advance,  if  the 
sale  of  the  cargo  of  the  "  Hope**  should  be  unprofitable. 
But  if  the  cargo  should  be  sold  to  profit,  the  defenders 
were  to  be  entitled  to  one-half  of  the  profits.  On  the 
arrival  of  the  Hope  at  the  Broomielaw  in  March  1839, 
James  Allan  took  charge  of  the  cargo.  Part  of  it  he 
sold  at  the  ship's  side,  and  the  remainder  he  put  in  the 
store  of  Alexander  Galloway  in  bis  own  name.  The 
cargo  commenced  being  discharged  on  the  21st  March 
1839,  and  its  delivery  was  completed  on  the  30th.  On 
the  evening  of  the  3 Ist  March,  or  early  in  the  morning 
of  the  1st  April,  Allan  resolved  to  suspend  payment; 
and  about  ten  o'clock  on  the  forenoon  of  the  1st  April, 
and  immediately  before  the  despatch  of  circulars  noti- 
fying his  bankruptcy  to  his  creditors,  he  addressed  to 
Alexander  Galloway  a  note  in  the  following  terms : — 
"  Deliver  to  Messrs  Rodger  aqd  Company  all  our  Eng- 
lish barley  landed  from  the  Hope."  The  storehouse- 
keeper,  after  receiving  this  letter,  executed  and  deli- 
vered an  acknowledgment  of  the  receipt  of  740  bolls 
of  barley  on  account  of  Robert  Rodger  and  Company, 
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and  subject  to  their  order.  This  document  was  ob- 
tained by  James  Allan,  who  went  to  the  store  in  order 
to  obtain  a  transfer  of  the  grain,  and  was  handed 
by  him  to  the  defenders.  A  corresponding  entry  was 
made  in  the  books  of  the  storehouse-keeper,  and  an 
account  was  opened  in  the  name  of  Rodger  and  Com- 
pany. Thereafter  the  barley  in  store  was  sold  by  the 
defenders,  and  they  drew  the  proceeds.  Further,  there 
were  sums  due  on  account  of  purchases  from  the  cargo 
of  the  Hope,  unpaid  to  Allan,  amounting  to  about 
£544.  13.  5 ;  and  on  the  2d  and  3d  of  April,  new  in- 
voices were  rendered  by  him  to  the  purchasers,  bearing 
that  he  had  sold  the  grain  for  behoof  of  the  defenders. 
In  consequence,  they  demanded  and  received  payment 
from  the  parties,  but  two  of  them  insisted  upon  an  in- 
demnity against  being  subjected  to  a  second  payment. 

On  the  8th  April  1839,  the  estates  of  James  Allan 
and  Son,  and  James  Allan  as  the  sole  partner  of  the 
firm,  were  sequestrated.  The  pursuer  was  appointed 
interim  factor  on  the  sequestrated  estate,  and  on  the 
7th  of  May  1839>  he  was  appointed  trustee.  His  no- 
mination was  confirmed  by  the  Court  on  8th  May  1839. 

The  present  action  was  instituted  for  the  purpose  of 
challenging  the  transactions,  and  the  deeds  expressive 
thereof,  whereby  the  grain  in  store,  and  the  proceeds 
of  what  was  sold  and  not  recovered  by  Allan,  were 
appropriated  by  the  defenders. 

Pleaded  by  the  pursuer — 1.  The  transactions  where- 
by the  defenders  appropriated  the  grain  in  store,  and 
the  proceeds  of  so  much  as  had  been  sold  by  Allan 
and  Son,  but  unrecovered  by  them,  are  reducible,  see- 
ing that  they  were  not  truly  the  proprietors  of  the 
grain  at  the  time,  that  the  right  of  property  in  the 
cargo  never  was  truly  transferred,  or  intended  to  be 
transferred  to  them,  and  the  right  to  the  grain,  and  to 
the  unrecovered  proceeds  of  so  much  as  was  sold  by  the 
bankrupt  passed  to  his  creditors.  2.  The  transactions 
challenged,  and  deeds  expressive  thereof,  are  reducible 
under  the  Act  1696,  c.  5.  3.  The  grain  in  question 
having  been  placed,  with  the  knowledge  and  concur- 
rence of  the  defenders,  under  the  disposition  and  con- 
trol of  the  bankrupt,  after  the  alleged  transfer  in  their 
favour,  and  the  bankrupt  having  publicly  and  in  every 
respect  dealt  with  the  cargo  as  his  own  property,  it  must 
be  held  to  have  passed  to  the  creditors  of  the  bankrupt, 
even  upon  the  assumption,  which  is  contrary  to  the 
fact,  that  a  real  transfer  had  originally  taken  place; 
and  no  acts  of  the  bankrupt  done  after  he  had  become 
hopelessly  and  notourly  bankrupt  and  insolvent,  can 
defeat  the  rights  of  his  creditors.  4.  The  whole  trans- 
actions are  reducible  ex  capite  fraudie^  seeing  that  the 
object  and  intention  of  the  defenders  and  the  bankrupt 
was,  through  the  form  of  a  pretended  transfer,  and  the 
colourable  title  thereby  given,  to  vindicate  the  goods 
intended  to  be  transferred  in  the  event  of  Allan  and 
Son's  bankruptcy,  and  to  withdraw  them  from  the  law- 
ful creditors  of  the  bankrupt,  while  the  pretended  seller 
was  to  remain  the  true  proprietor  of  these  goods,  and 
to  sell  and  dispose  of  them  at  pleasure,  subject  only  to 
a  claim  on  the  part  of  the  defenders  for  a  commission 
or  a  share  of  the  profits.  No  act  done  in  completion 
of  such  an  illegal  agreement  can  legally  prevail  to  affect 
the  rights  of  the  general  body  of  the  creditors  of  the 
bankrupt.  5.  Generally,  the  transactions  complained 
of,  and  documents  found^ed  on  by  the  defenders,  are 


illegal,  invalid,  and  reducible,  and  the  petitory  conclu- 
sions of  the  action  are  well  founded. 

Pleaded  by  the  defenders — 1.  There  is  no  room  in 
the  present  case  for  a  reduction  under  the  Act  1696, 
inasmuch  as  the  transference  of  the  cargo  in  question, 
and  any  appropriation  of  the  same,  or  of  any  part  thereof, 
was  not  in  satisfaction  or  security  of  any  prior  debt, 
but  of  a  present  advance  or  novum  debilum.  2.  There 
is  equally  little  room  for  any  reduction  at  common  law, 
in  respect  that  no  fraud  upon  the  creditors  of  James 
Allan  and  Son  took  place,  but  the  transactions  com- 
plained of  were  fair  bona  fide  transactions,  which  the 
parties  were  entitled  to  engage  in,  carry  through  and 
complete,  according  to  the  true  terms  of  the  agreement 
between  them.  3.  Generally,  there  is  no  valid  ground 
for  any  of  the  conclusions  of  the  summons,  reductive, 
declaratory  or  petitory. 

The  following  issnes  were  adjusted  and  sent  to  trial : 

"  It  being  admitted  that  on  the  8th  day  of  April  1839,  the 
estate  of  James  Allan  and  Son,  grain -merchants  in  Glasgow,  of 
which  James  Allan  was  the  sole  partner,  was  sequestrated  under 
the  Bankrupt  Statute,  and  that  the  pursuer  is  trustee  on  the  said 
estate : — 

"  1.  Whether,  on  or  about  the  1st  day  of  April  1839.  the 
said  James  Allan  and  Son  were  insolvent,  and  wrongfully  and 
fraudulently  granted  the  order.  No.  20  of  process,  to  transfer  to 
the  defenders  about  700  bolls  of  barley,  then  in  the  warehouse 
or  granary  or  granaries  of  one  Alexander  Galloway,  in  Alston 
Street,  Glasgow ;  or  wrongfully  and  fraudulently  transferred 
the  said  grain,  or  caused  the  same  to  be  transferred  to  the  de- 
fenders ?  and  whether  the  defenders  are  indebted  and  resting- 
owing  to  the  pursuer,  as  trustee  aforesaid,  in  the  sum  of  £1200, 
or  any  part  thereof,  with  interest  thereon,  as  the  value  of  the 
said  barley,  fraudulently  transferred  as  aforesaid  ? 

"2.  Whether,  on  or  about  the  said  1st  day  of  April  1839.  at 
least  within  sixty  days  prior  to  the  said  8th  day  of  April  1839, 
the  said  James  Allan  and  Son  granted  the  said  order,  or  caused 
the  said  transfer  to  be  made  as  aforesaid,  in  payment  or  security 
of  a  prior  debt  due  by  them  to  the  defenders,  in  preference  to 
other  creditors,  in  violation  of  the  enactment  of  the  Statute 
1696,  cap.  5?  and  whether  the  defenders  are  indebted  and  rest- 
ing-owing  to  the  pursuer,  as  trustee  aforesaid,  in  the  sum  of 
£1200,  or  nny  part  thereof,  with  interest  thereon,  as  the  value 
of  the  said  barley  ? 

**  3.  Whether,  on  or  about  the  1st,  2d,  3d,  4th,  and  5th  days 
of  April  1839,  or  any  of  them,  the  said  James  Allan  and  Son 
wrongfully  and  fraudulently  granted  the  orders,  Nos.  21,  22, 
23,  and  24  of  process,  and  one  to  Thomas  Hill,  late  malt- 
ster in  Glasgow,  or  any  of  them,  ordering  the  persons  there- 
in named,  or  any  of  them,  to  pay  to  the  defenders  the  price  of 
certain  quantities  of  grain  imported  in  a  vessel  called  the  Hope; 
or  wrongfully  and  fraudulently  caused  ihe  said  payments  to  be 
made?  and  whether  the  defenders  are  indebted  and  resting- 
owing  to  the  pursuer,  as  trustee  aforesaid,  in  the  sum  of  £600, 
or  any  part  thereof,  with  interest  thereon,  as  the  amount  of 
the  sum  or  sums  in  the  orders  last  aforesaid,  fraudulently  trans- 
ferred as  aforesaid  ? 

*'  4.  Whether,  on  or  about  the  said  Ist,  2d,  3d,  4th,  and  5th 
days  of  April  1839,  or  any  of  them,  at  least  within  sixty  days 
prior  to  the  said  8th  day  of  April  1839,  the  said  James  Allan 
and  Son  granted  all  or  any  of  the  orders  last  aforesaid,  or  caused 
payment  of  the  same  to  be  made  in  payment  or  security  of  a 
prior  debt  due  by  them  to  the  defenders,  in  preference  to  other 
creditors,  in  violation  of  the  Statute  1696,  cap.  5?  and  whe- 
ther the  defenders  are  indebted  and  resting-owing  to  the  pur- 
suer, as  trustee  aforesaid,  in  the  said  sum  of  £600,  or  any  part 
thereof,  with  interest  thereon,  as  the  amount  of  the  sum  or  sums 
in  the  orders  last  aforesaid  ?*' 

The  jury  returned  the  following  verdict : 

"  At  Glasgow,  the  first  day  of  May  1641  years,  before  the 
Honourable  Lord  Ivory,  compeared  the  said  pursuer  and  the 
said  defenders  by  their  respective  counsel  and  agents,  and  a 
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jury  having  been  empsnnelled  and  sworn  to  try  the  Bsid  issues 
btftireen  the  said  parties,  say,  apon  their  oath,  that  in  respect 
of  the  matters  proven  before  them,  they  find  for  the  pursuer 
j£ll<^2.  16s.,  being  the  sum  in  the  first  and  second  issues,  and 
£544.  13.  5.,  being  the  sum  in  the  third  and  fourth  issues,  with 
ioteresc  on  both  sums  from  1st  September  1839." 

The  defenders  moved  for  a  rule  to  show  cause  why 
a  new  trial  should  not  be  granted.  The  verdict  was 
challenged  on  three  grounds :  1 .  That  it  was  against 
law ;  2.  against  evidence ;  and  3.  that  the  Judge  did 
not,  la  his  direction  to  the  jury,  state  sufiSciently  and 
explicitly  the  effect  of  the  bill  of  lading.  It  being  ob- 
jected in  limine^  that  no  exception  to  the  charge  of  the 
Judge  had  been  taken  at  the  trial,  it  was 

Argued^  That  it  was  not  disputed  that  the  money 
was  advanced,  and  that  the  bill  of  lading  was  indorsed 
io  security.  This,  in  law,  gave  right  to  the  defenders 
to  follow  and  take  possession  of  the  grain.  A  view  of 
the  legal  character  of  the  bill  of  lading  was  necessary 
to  a  right  inference  from  the  facts ;  but  this  was  omit- 
ted by  the  Judge.  By  the  Act  55  Geo.  III.  c.  42,  § 
6  and  7,  it  is  competent  to  move  for  a  new  trial  on  the 
express  ground  of  misdirection ;  and  a  bill  of  excep- 
tions is  not  necessary ;  neither  is  there  any  authority 
in  the  cases  for  requiring  a  note  to  be  taken  at  the 
trial,  so  as  to  form  the  foundation  of  a  bill  of  excep- 
tions. This  may  be  a  convenient  rule,  and  if  it  be  not 
observed,  it  may  be  difficult  to  get  evidence  of  the 
charge ;  but  the  presumption  is,  that  the  Judge  lays 
down  good  law,  and  if  the  Court  can  be  satisfied  that 
the  verdict  is  contrary  to  it,  the  justice  of  the  case  re- 
quires a  new  trial:  59  Geo.  III.  c.  35,  §  16  and  17. 
Anderson,  2  Mur.  p.  261.  Fisher,  2  Mur.  p.  595. 
Forbes,  3  Mur.  p.  51.  Scott,  3  Mur.  p.  529.  Rogers, 
4  Mur.  p.  31.  Adam  on  Jury  Trial,  pp.  331,  185,  341, 
320.    Hosey,  4  Mur.  p.  424. 

Anstoered — If  there  be  no  remonstrance  against  the 
charge  of  the  Judge  at  the  time,  acquiescence  is  to  be 
implied :  Allardice,  4  Mur.  p.  539*  An  objection  to  fL 
verdict  as  against  law,  must  be  not  against  law  gener- 
ally, but  against  the  law  fixed  and  laid  down  by  the 
Judge  at  the  trial.  Parties  ought  then  to  object  to 
the  law  laid  down,  and  get  a  note  of  it  taken  by  the 
Judge,  so  that  there  may  be  a  record  by  which  all  must 
be  bound.  A  Judge  is  not  bound  to  have,  or  to  pre- 
serve notes  of  his  charge.  The  more  recent  cases  are 
all  in  support  of  the  necessity  of  an  exception  being 
Uken  at  the  trial:  Robertson,  29th  June  1838,  F.  C; 
H.  and  R.  App.  Cases,  3d  June  1839-  Campbell,  Ist 
July  1834,  F.  C.  Scott  and  Gifibrd,  2d  March  1832, 
F.C. 

At  advising. 

Lord  Justice- Cierk, — The  issues  are  said  to  depend  upon 
natters  of  fact  and  law,  and  a  right  inference  could  not  be 
drawn  from  the  facts  without  the  law  being  laid  down.  In  the 
full  knowledge  of  the  law  by  the  defenders'  counsel,  the  charge 
of  the  Judge  was  given,  and  no  observation  was  made  upon  it. 
With  the  ud  of  that  charge  a  verdict  was  returned  for  the  pur- 
suer, and  I  am  clearly  of  opinion  that  the  defenders  are  not  now 
entitled  to  raise  any  question  upon  law  which  waa  not  objected 
to  at  the  trial.  Jury  trial  in  Scotland  rests  upon  Statute  or 
decisions.  We  are  not  bound  to  adopt  any  arbitrary  rules  from 
England ;  and  we  have  no  benefit  from  their  practical  roles. 
In  England,  the  Courts  have  received  the  report  of  the  Judge  as 
to  what  WM  stated  at  the  trial  and  ex  inlervaUo.  This  is 
haiardous.  One  word  determined  the  Cromarty  cause,  in  which 
I^rd  Coctenbam  aet  aside  Lord  Cockburn't  charge.    By  Sta* 


tute  we  have  right  to  a  motion  for  a  new  trial,  but  we  have  no 
provision  that  we  shall  not  make  the  law  stated  at  the  trial 
matter  of  record.  Being  so  left  at  liberty,  are  we  not  entitled 
to  make  this  matter  of  certainty  and  precision  ?  As  to  misdirec- 
tion, it  is  said  that  it  is  not  provided  that  the  objection  on  that 
ground  must  be  stated  at  the  trial;  but  the  same  clause  admits 
of  a  motion  for  a  new  trial  on  the  improper  admission  of  evi- 
dence ;  and  it  would  be  utterly  extravagant  to  hold  that  this 
could  be  taken  advantage  of,  without  the  objection  being  taken 
at  the  trial.  In  principle,  both  cases  are  alike.  There  are 
several  principles  applicable  to  jury  trial,  opposed  to  the  course 
proposed:  Is/,  Trial  consists  of  two  parts;  that  which  prepares 
for  the  verdict,  and  the  verdict  itself.  Now,  there  is  nothing 
final  as  to  the  Judge's  law ;  and  if  objected  to,  be  may  see 
cause  to  alter,  omit  or  supply.  But  although  a  verdict  may 
be  reviewed,  that  which  is  prior  to  the  verdict  becomes 
closed  and  final  by  the  verdict.  What  is  complained  of  to  the 
Court  must  have  been  complained  of  to  the  Judge :  Hamilton, 
Robertson  and  Campbell.  In  the  2d  place,  I  am  not  aware  that 
a  Judge  can  be  called  on  to  write  out,  ex  intervallo,  the  law  which 
he  charged,  and  which  was  not  objected  to.  He  may  now  ac- 
company his  notes  with  remarks — a  thing  of  very  doubtful  ex- 
pediency ;  but  he  cannot  be  called  on  to  furnish  a  certificate  of 
what  law  he  laid  down.  In  such  a  case  there  would  always  ba 
some  misunderstanding.  The  Judge  cannot  recollect  all  his  ex- 
pressions ;  and  it  is  in  human  nature,  that,  in  framing  his  report, 
be  should  be  in  fiivour  of  correct  expressions  and  correct  law 
rather  than  the  contrary.  I  cannot  therefore  understand  how  a 
party  can  object  to  misdirection  when  he  has  no  record  of  it,  and 
can  obtain  none.  The  Judge  may  say,  either  he  does  not  recollect, 
or  declines  ex  intervallo,  or  sends  what  he  understands  to  be  what 
he  said.  Is  this  fitting  injudicial  proceedings  ?  Are  the  partiea 
to  be  satisfied  when  the  Judge  varies  from  their  own  notes ;  or 
is  the  Court  to  be  satisfied  ?  Why  should  parties  bring  things  to 
such  a  pass  when  they  could  so  easily  remedy  it  by  objecting  at 
the  trial  ?  It  were  to  place  the  Judge  in  a  very  cruel  situation. 
In  the  3<f  place,  whatever  charge  a  Judge  gives  is  to  aid  tb« 
jury,  and  to  enable  them  to  understand  &cts,  or  to  draw  infer- 
ences. For  this  end  the  law  must  be  correctly  stated,  and  clearly 
explained  ;  and  it  is  only  of  importance  as  addressed  to  them  by 
the  Judge  ;  for  it  is  of  no  consequence  what  is  stated  as  law  by 
the  counsel.  The  Judge  does  not  sit  to  pronounce  judgment 
himself,  but  to  aid  the  jury ;  they,  therefore,  are  most  noaterially 
interested  in  the  correctness  of  the  Judge;  and  if  there  be  any 
omission  on  bis  part,  it  is  peculiarly  incumbent  upon  the  par- 
ties to  remind  him  of  it.  Hence,  any  system  t>f  reviewing  a 
charge,  when  the  attention  of  the  Judge  has  not  been  called  to 
its  incorrectness  before  the  jary  retire,  is  a  most  imperfect  pro- 
cedure, and  at  variance  with  the  principles  of  jury  trial.  In 
the  4ih  place,  from  the  necessity  of  the  case,  a  great  deal  of 
what  passes  at  a  jury  trial  is  matter  of  conventional  arrange- 
ment and  consent  between  the  counsel  and  the  Judge,  both  as 
to  the  admission  of  evidence,  and  as  to  the  law  required  to  be 
laid  down.  No  record  whatever  of  this  is  kept  till  some  ob- 
jection be  taken  and  put  on  record.  Whatever,  therefore,  is  not 
objected  to,  I  hold  to  be  acquiesced  in.  As  grounds  for  a  new 
trial,  I  see  no  difference  between  a  misdirection  not  objected 
to,  and  the  improper  admission  of  evidence  not  objected  to ; 
much  less  between  law  not  charged,  but  said  to  have  been 
omitted.  The  early  cases  may  be  explained  ;  and  the  conclusion 
of  the  matter  is  stated  by  Adam,  pp.  172,  310  and  339.  It 
being  admitted  that  the  verdict  is  in  accordance  with  the  charge 
of  the  Judge,  this  excludes  any  argument  on  law  not  moving 
for  a  new  trial. 

Lord  Medwyn, — It  being  assumed  that  the  law  waa  not  fully 
enough  laid  down  at  the  trial,  can  the  defenders  now  object  to 
the  verdict  on  this  ground?  Adam  says,  that  when  there  is  a 
misdirection  by  the  Judge,  the  remedy  in  England  is  by  moving 
for  a  new  trial.  Here  it  is  very  generally  done  by  a  bill  of  excep- 
tions, which  may  be  presented  on  a  Judge  refusing  to  lay  down 
the  law.  Is  the  practice  in  England,  then,  excluded  here  by  Statute 
or  decisions?  The  recent  cases  seem  to  determine,  that  where 
a  verdict  is  to  be  disturbed  on  the  ground  of  misdirection,  it 
should  be  by  a  bill  of  exceptions.  This  secures  accuracy, — is  fair 
both  to  the  Judge  and  the  opposite  party ;  and  if  the  casea  fix 
it,  I  shall  be  happy  to  see  the  practice  made  conformable. 
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Lard  Moncreiff. — I  concur ;  but  in  early  yeari  there  was  a 
strong  impression  that  it  was  competent  to  move  for  anew  trial 
on  the  ground  of  misdirection,  although  no  exception  was 
taken,  or  note  required  to  be  taken  at  the  trial,  and  that  this  was 
not  matter  of  favour.  But,  in  eiamining  the  later  cases  for  a 
considerable  period,  it  seems  settled,  that  unless  the  party 
raise  the  objection  to  the  law  of  the  Judge  at  the  trial,  it  is 
incompetent  to  do  so  in  a  motion  for  a  new  trial.  The  case  of 
Campbell  is  not  exactly  in  point ;  but  it  is  evident  that  it  was 
there  held,  that  unless  the  question  of  law  be  raised  at  the 
trial  by  appeal  to  the  Judge,  either  objecting  to  the  law  stated 
or  omitted,  it  is  incompetent  to  get  at  it  in  Court.  Robertson 
also  is  to  the  same  effect ;  and  looking  to  these  cases,  I  concur 
with  your  Lordships.  I  must,  however,  interpose  one  qualifi- 
cation,— that  when  required  to  say  whether  a  verdict  be  contrary 
to  evidenctf,  wf.  must  apply  our  minds  to  the  law  applicable 
to  the  facts,  and  keep  it  in  view.  Looking  to  the  issues  here, 
while  considering  whether  the  verdict  be  contrary  to  evidence, 
we  must  have  in  our  minds  what  is  insolvency,  and  what  con- 
stitutes fraudulent,  and  must  regard  also  what  is  put  in  issue,  and 
what  in  defence.  I  cannot  raise  law  in  relation  to  misdirection 
or  onission  ;  but  1  do  not  say  I  cannot  regard  any  law. 

Subsequently  the  pursuer  proceeded  to  show  cause 
why  a  new  trial  should  not  be  granted — and  argttedy 
that  although  the  nature  and  effect  of  bills  of  lading, 
of  insolvency,  and  the  Act  1696,  must  be  considered 
generally,  yet  the  fact  that  the  law  on  those  heads  had 
been  omitted  to  be  laid  down  at  the  trial,  was  now,  as  a 
substantive  exception  to  the  verdict,  entirely  out  of  the 
question.  The  real  point  put  to  the  jury  was,  whether  it 
was  the  intention  of  the  parties,  as  disclosed  by  the  cir- 
cumstances attending  the  transactions,  that  the  bill  of 
lading  should  transfer  the  property  of  the  cargo  ?  The 
jury  held  there  was  no  suoh  intention ;  and  if  so,  that 
then  the  grain  stood  vested  in  Allan  at  his  bankruptcyi 
and  belongs  to  his  trustee. 

Replied — That  having  advanced  money,  and  received 
the  bill  of  lading  in  security,  that  transferred  the  right 
to  the  cargo, and  was  civil  possession :  Bell,  I.  198,  199* 
Then,  if  the  defenders  had  the  right,  did  they  waive  it? 
If  the  jury  proceeded  on  this  ground,  the  verdict  was 
contrary  to  evidence. 

The  Court  refused  the  motion,  and  discharged  the 
rule. 

Act,  Rutherfurd,  Patton :  Ritchie  and  Hill,  W.S.,  Agentt — 
Alt,  Solicitor-General  (M'Neill),  Penney;  Simon  Campbell, 
S.S.C.,  Agent |  J.W.J 


3(f  February  1842. 
Second  Division (J.W.) 

No.  114. — Carfrae's  Trustees,  Raisersy  v,  John 
Carfrae,  Claimant^  and  Harriet  and  Jane  Car- 
FRAE,  Competing  CtaimafUs. 

Trust- Settlement — Heritable  and  Moveable  —  Provisions  to 
Children — A  party  by  hi$  tnut-ielthment  directed  hie  truw* 
tees,  **ifit  shall  not  have  been  done  previously,  to  lend  out 
on  good  heritable  security  the  sum  of  £10,000,  as  soon  after 
my  death  as  possible,  for  securing  payment  of  the  yearly  ta- 
terest  and  produce  to  my  widow;**  2d,  "  As  soon  as  poS' 
sible  after  the  death  of  the  longest  liver  of  me  and  my  said 
wife,  if  not  previously  done,  to  lend  out  the  sum  of  £9000 
for  the  security  of  provisions  to  my  daughters,**  Lastly,  *'  As 
soon  after  the  death  of  the  longest  liver  of  me  and  my  said 
wife  as  may  be  convenient,  to  convey  and  mahe  over,  in  equal 
portions,  to  my  sons  A  and  B,  the  free  residue  of  my  estate, 
heritable  and  moveable.**  The  wife  survived  the  truster.  He 
himself  left  heritable  securities  (o  the  amount  of  £7 iOO  ;  and 
the  trustees,  over  and  above,  took  heritable  securities  to  them* 
selves,  amounting  to  £10,184.     After  the  death  of  the  widow^ 


but  before  the  division  of  the  residue^  A,  the  son,  died  t«- 
testate.  In  a  competition  between  his  heir  and  executors  for 
the  half  of  the  residue  ^  Held,  1.  That  the  heritable  seeu- 
rities  left  by  the  truster  himself  were  to  be  imputed  pro  tan  to 
in  making  up  the  investment  of  £10,000  for  the  widow :  2. 
That  after  her  death  the  said  £10,000  was  to  be  kept  up 
to  the  amount  o/'£9000,  for  the  security  of  the  provisiomM  to 
the  daughters :  3.  7*hat  the  remaining  £1000,  together  with 
the  whole  other  residue  of  the  testator,  was  moveable,  and  that 
the  half  destined  to  the  residuary  legatee  deceased^  descended 
to  his  executors. 

The  late  John  Carfrae,  coachniaker  in  Edinburgh, 
grandfather  of  the  claimants,  died  in  1831,  leaving  a 
trudt-deed  of  settlement,  dated  8th  May  1830.  By 
this  deed  he  conveyed  certain  heritable  subjects  and 
bonds,  specially  described,  and  generally  all  his  pro- 
perty, heritable  and  moveable,  which  should  belong  to 
him  at  his  death,  to  the  raisers  of  the  present  process. 

The  fourth  purpose  of  the  trust  contiuns  the  follow- 
ing direction : 

"  I  do  hereby  direct  and  appoint  my  said  trustees  or  trustee, 
to  pay  to  my  said  wife,  during  all  the  years  of  her  life,  in  case 
she  shall  survive  me,  the  yearly  interest  and  produce  of  the 
sum  of  £10,000,  and  that  half-yearly,  at  two  terms  in  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  the 
first  payment  thereof  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas that  shall  happen  after  my  deceane  ;  and  for  securing  the 
said  yearly  payment  to  my  said  wife,  1  hereby  direct  vay  said 
trustees  or  trustee,  as  soon  after  my  death  as  possible,  if  it  shall 
not  have  been  done  previously,  to  lend  out,  on  good  heritable 
security,  the  sum  of  £10,000  Sterling,  and  to  make  regular 
payment  of  the  interest  thereof  to  my  said  wife  during  her  life, 
at  the  said  two  terms,  declaring  that  the  half-yearly  payments 
that  mny  be  made  to  her,  previous  to  the  money  being  so  lent, 
shall  be  at  the  current  rate  of  interest  paid  at  the  time  for  money 
lent  on  good  heritable  security." 

The  eighth  purpose  of  the  trust  is  thus  expressed : 

"  I  hereby  direct  and  appoint  my  said  trustees  or  trustee  at 
my  death,  if  my  said  wife  predeceases  me,  or  at  her  death  if  she 
survives  me,  to  set  apart  the  sum  of  £3000  Sterling  for  each  of 
my  said  three  daughters,  Jean,  Margaret,  and  Isabella,  and  that 
over  and  above  the  sum  of  £1000  Sterling,  provided  to  each  of 
them  as  aforesaid,  making  together  the  sum  of  £4000  Sterling 
to  each ;  but  it  is  declared  that  my  said  daughters  shall  in  no 
event  be  entitled  to  demand  payment  from  my  said  trustees  of 
the  principal  sum  of  the  said  £3000,  to  be  set  aside  for  each  of 
them,  nor  to  dispose  thereof  in  any  way  except  to  the  extent 
after  mentioned;  And  I  direct  my  said  trustees  or  trustee,  for 
the  security  of  the  said  provision  of  £3000  to  each  of  my 
daughters,  to  lend  out  as  soon  as  possible  after  the  death  of  the 
longest  liver  of  me  and  my  said  wife,  if  not  previously  done, 
the  foresaid  three  sums  of  £3000  each,  amounting  together  to 
£9000,  upon  good  heritable  security,  and  to  take  the  title  thereto 
to  themselves,  as  trustees  foresaid,  and  to  pay,  from  and  afker  the 
death  of  the  longest  liver  of  me  and  my  said  wife,  the  inreresc 
and  produce  arising  from  the  said  three  sums  of  £3000  each 
to  my  said  three  daughters  during  their  lives, — each  of  them  re- 
ceiving the  interest  corresponding  to  the  sum  of  £3000,  and 


no  more. 


The  last  purpose  of  the  trust  provides  for  the  dis- 
posal of  the  residue  in  these  terras : 

**  I  do  hereby  direct  and  appoint  my  said  trustees  or  trustee, 
as  soon  after  the  death  of  the  longest  liver  of  roe  and  my  said 
wife  as  may  be  convenient,  consistently  with  the  doe  execution 
of  the  other  purposes  of  the  trust,  to  convey  and  make  over  in 
equal  portions,  share  and  share  alike,  to  my  said  two  sons 
Thomas  and  William,  the  free  residue  and  remainder  of  my 
whole  means  and  eatate,  heritable  and  moveable,"  &e. 

To  accomplish  the  purposes  of  the  trust,  powers  are 
conferred  on  the  trustees  to  pursue  for  and  receive 
"  the  principal  sums,  inttrests,  and  annual  profits  of  the  debts. 
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beritttble  And  nooreable,  particularly  and  generally  btifore  eon- 
▼eyed,  to  take  new  security  therefor,  grant  discharges  thereof, 
and  renounce  or  dispone  the  securities  held  therefor.  They  are 
also  empowered,  if  it  shall  be  necessary  for  enabling  them 
to  pay  my  debts  and  the  provisions  and  legacies  herein  af^er 
inentioned,  to  sell  and  dispose  of  such  part  of  the  said  trust* 
esute  and  effects  as  they  shall  consider  proper*'* 

The  testator  was  survived  by  his  widow  and  his  two 
sons  and  three  daughters )  and  the  condition  in  which 
his  funds  stood  at  the  time  of  his  death  was,  that  inde- 
pendently of  the  special  heritable  subjects,  to  which 
the  present  question  does  not  relate,  there  were  £7400 
lent  on  heritable  security,  while  the  remainder  of  his 
funds,  amounting  to  £15,842,  were  moveable* 

Subsequent  to  the  testator's  death  the  trustees  lent 
upon  heritable  security  the  sum  of  £12,484.  18.  3.; 
while  of  the  £7400  standing  heritably  secured  when 
the  testator  died,  there  was  paid  up  only  £1600, — 
leaving  £5800  of  the  testator's  own  investments  still 
heritably  secured,  and  making  the  whole  amount  held 
by  the  trustees  upon  heritable  security  £18,284.  18s. 
3d.  In  this  situation  of  the  trust  the  testator's  widow 
died  in  January  1838,  and  in  November  1839,  Thomas 
Carfrae  also  died,  leaving  an  only  son  and  two  daugh- 
ters. Thomas  not  having  left  any  will,  his  estate  falls 
to  be  divided  according  to  the  law  of  intestate  succes- 
sion ;  and  the  present  process  was  raised  by  the  trus-* 
tees  of  John  Carfrae,  in  part  for  the  purpose  of  having 
It  determined  whether  Thomas's  share  of  the  residue 
of  the  trust<^estate  be  heritable  or  moveable,  or  to  what 
extent  it  is  heritable  or  moveable.  The  claimants  are 
the  tutor-at-law  of  the  son  of  Thomas,  who  is  a  pupil, 
and  the  two  daughters,  claimants  competing  with  him. 

The  danghtefspleaded^^Th^t  no  more  than  £10,000, 
at  the  most,  of  the  funds  of  the  testator,  can  be  viewed 
as  having  been  directed  by  him  to  be  heritably  invest- 
ed, if  it  shall  not  have  been  done  previously ;  but  that, 
as  there  stood  already  £7400  heritably  secured  at  the 
time  of  his  death,  the  only  portion  of  the  moveable  ot 
personal  funds  left  by  the  testator,  which  it  was  in- 
cumbent upon  the  trustees  to  iuvest  heritably  for  any 
purpose,  was  £2600,  the  sum  requisite  to  make  up  the 
£10,000.  There  was,  indeed,  an  express  direction 
that  £9000  should  be  heritably  secured  to  meet  the 
provisions  of  the  testator's  three  daughters ;  but  this 
was  to  be  done  only  after  the  death  of  the  widow,  and 
if  not  previously  done;  and  thus  the  investment  of 
£i  0,000  to  secure  the  widow's  liferent  interest  neces- 
sarily exhausted  the  testator's  instructions  also  as  to 
his  daughters'  provisions,  and  satisfied  at  once  the 
fourth  and  eighth  purposes  of  the  trust.  That  as,  upon 
the  death  of  the  widow,  the  heritable  investment  made 
for  her  security  was  to  the  extent  of  £9000j  specially 
destined  to  be  kept  up  for  the  daughters'  provisions, 
and  as  the  remaining  sum  of  £1000  was  not  specially 
destined  in  an  heritable  shape  to  the  residuary  legatees, 
but  was  left  by  the  testator  to  fall  back  into  the  gene-* 
ral  estate,  and  to  be  dealt  with  as  residue, — thefe  is 
no  ground  for  holding  that  the  jtis  credili  of  the  resi- 
duary legatees  was  even  to  that  extent  made  heritable 
destinatione  testaioris.  As  the  interest  of  Thomas 
Carfrae  in  the  residue  was  to  the  extent  of  one-half, 
the  patrimonial  interest  depending  on  the  issue  of  this 
the  only  real  question  between  the  competing  parties, 
is  consequently  to  the  extent  of  £500.    Now,  although 


this  sum  had  been  heritably  invested,  in  conformity 
with  the  appointment  of  the  testator,  that  appointment 
had  reference  to  a  temporary  purpose,  being  the  mere 
securing  of  the  widow's  liferent  interest.  Had  the 
direction  of  the  deed  been  that  there  was  to  be  an  he- 
ritable investment  taken  by  the  trustees  for  behoof  of 
'  the  widow  in  liferent,  and  of  the  sons,  Thomas  and 
William,  in  fee, — then,  indeed,  the  subject-matter  to 
which  the^u^  erediti  in  Thomas  and  William  attached, 
would  have  been  so  far  heritable  destinatione  testatoris. 
But  there  is  no  such  declaration  in  this  deed.  Had 
the  widow  predeceased  the  testator,  no  temporary  in- 
vestment of  the  personal  funds  would  have  been  requi- 
site. The  sons  would  instantly  have  had  right  to  the 
whole  estate  of  their  father,  subject  to  the  special  pro- 
visions to  the  daughters  and  sisten  There  could  have 
been  no  question,  then,  that  iYiwjus  erediti  to  demand 
the  residue  from  the  trustees  was  of  a  moveable  nature. 
In  addition  to  the  £7400,  such  a  sum  must  have  been 
taken  from  the  personal  estate,  and  invested  on  heri- 
table security,  as  was  requisite  to  secure  the  £9000  to 
the  daughters*  But  the  whole  remaining  estate  being 
personal  at  the  testator's  death,  the  right  to  it  in  his 
sons  instantly  vested,  and  was  a  moveable  right,  and 
descendible  to  their  exe<iutdrSi 

Pleaded  for  the  tutor-at-laiV — That  to  the  extent  of 
the  heritable  bonds  left  by  the  truster,  £7400,  which 
were  not  specifically  invested  for  his  wife's  annuity 
and  his  daughters'  provisions,  and  no  part  of  which 
was  necessary  to  pay  the  debts,  legacies  and  provisions, 
the  residue  must  be  considered  heritable,  and  Thomas's 
share  of  it  must  descend  to  his  son  and  heir.  It  is  not 
to  be  presumed  that  money  provisions — as  those  in 
question,  though  directed  to  be  heritably  secured  by 
the  trustees,  unquestionably  are — were  intended  to  be 
defrayed  out  of  the  heritable  rather  than  out  of  the 
moveable  funds  of  the  truster.  On  the  contrary,  un- 
less it  clearly  appear  to  have  been  the  intention  of  the 
truster  that  the  heritage  should  be  applied  to  this  pur- 
pose, in  preference  to  the  moveable  estate,  it  must  be 
presumed  to  have  been  intended  that  those  money 
provisions  should  be  defrayed  out  of  the  moveable 
estate ;  but  these  heritable  bonds  were  not  invested  for 
this  specific  purpose  $  nor  does  the  trust-deed  afford 
the  least  indication  that  the  truster  intended  them  to 
be  held  as  invested  for  this  purpose.  It  is  impossible, 
therefore,  to  hold,  that  by  the  expression,  *<  if  it  shall 
not  have  been  done  previously,*'  the  truster  intended 
to  alter  the  nature  of  his  succession,  to  make  that 
moveable  which  he  left  heritable,  and  to  make  that  a 
burden  on  his  heritage  which,  sua  naturoj  was  a  bur- 
den on  his  moveable  estate.  Supposing,  however,  that 
the  truster  could  be  held  to  have  intended  this  sum  of 
£7400  to  constitute  part  of  the  £10,000  directed  to  be 
invested  on  heritable  security  for  his  wife's  annuity, 
of  this  only  £9000,  required  for  the  provisions  to  the 
daughters,  is  specifically  disposed  of  by  the  deed  of 
settlement.  The  remaining  £1000,  freed  on  the  wi- 
dow's death  from  her  annuity,  constitutes  part  of  the 
residue,  and  this  unquestionably  is  heritable.  It  was 
made  so  by  the  truster^s  own  act ;  and  although  his 
object  was  different,  he  must  be  held  to  have  contem- 
plated and  intended  all  the  legal  results  of  a  change 
from  moveable  to  heritable ;  one  of  which  is  a  descent 
to  the  heir  instead  of  the  executor.    It  has  been  con- 
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dusively  settled  by  a  long  aeries  of  decisions,  that  the 
object  of  a  party  in  investing  money  on  heritable  secu- 
rity, cannot  affect  the  consequences  as  to  succession. 
It  is  said,  however,  that  in  the  present  case,  the  object 
intended  was  temporary, — that  the  investment  can  only 
be  held  to  have  been  intended  to  last  during  the  widow's 
life;  and  that  the  money  was  then  to  be  uplifted  and 
paid  in  cash  to  the  residuary  disponees.  Now,  it  is 
quite  true  that  the  purpose  was  temporary,  but  there 
is  no  ground  for  maintaining  that  the  truster  contem- 
plated that  the  extra  sum  relieved  from  the  temporary 
burden  of  the  widow's  liferent  was  to  be  realised  before 
division.  On  the  contrary,  it  falls  under  the  general 
direction  as  to  making  over  and  conveying  the  residue 
to  the  two  brothers.  To  the  extent,  therefore,  of  £  1 000 
at  least,  the  residue  of  the  truster's  estate  must  be 
deemed  heritable ;  but  it  is  conceived  that  it  must  be 
so  held  even  to  the  full  extent  of  £7400,  being  the 
amount  of  heritable  bonds  left  by  the  testator  at  his 
death. 

A  record  having  been  made  up  and  cases  prepared, 
the  Lord  Ordinary  made  avizandum  to  the  Court,  and 
accompanied  his  interlocutor  with  the  following  note : 

"  The  Lord  Ordintry  has  reported  this  case,  because  the 
fiarties  are,  on  both  sides,  anxious  to  have  the  funnily  question 
that  has  here  arisen  authoritatively  settled  by  a  judgment  of  the 
Court. 

*'  The  view  which  the  Lord  Ordinary  himself  would  be  dis- 
posed ro  take  of  the  case  if  as  follows : — 

*'  1.  Apart  from  the  diflSculty  occasioned  by  the  directions  to 
lend  out  so  much  of  the  trust-funds  for  securing  the  widow's 
and  daughters'  provisions,  there  could  have  been  no  dispute,  as 
regards  the  construction  and  operation  of  the  clause  which  regu- 
lates the  disposal  of  the  residuary  interest  arising  under  the 
tiust-deed.  The  trustees  would,  in  this  case,  have  possessed 
no  authority  to  deal  with  the  trust-estate,  so  as,  in  any  respect, 
to  alter  its  character,  such  as  the  truster  had  left  it,  by  changing 
it  either  from  moveable  to  heritable,  or  the  reverse. 

'*  2.  It  seems  hardly  less  clear,  that,  in  dealing  with  the  pro- 
visions to  the  widow  and  daughters,  it  was  intended,  not  that 
the  trustees  should  lend  out  two  several  turns  of  £10,000  and 
£9000,  but  only  that  these  sums  should  be  lent  out  successive^, 
the  one  after  the  other.  That  is  to  say,  1st,  £10,000  was  to  be 
lent  out '  as  soon  as  after  my  (the  truster's  death)  as  possible,' 
for  securing  payment  of  '  the  yearly  interest,  and  produce*  to  the 
widow.  2d,  '  As  soon  as  possible  after  the  death  of  the  longest 
liver  of  me  and  my  said  wife,'  £9000  was  to  be  lent  out  (*  if 
not  previously  done*)  for  the  security  of  the  provisions  to  the 
daughters.     But, 

**  3.  The  original  investment  for  the  widow  having,  by  this 
time,  answered  its  primary  purpose,  so  far  as  regards  her  secu- 
rity, became,  on  her  decease,  available  also  for  this  latter  or 
secondary  purpose,  viz.,  of  an  investment  for  security  to  the 
daughters.  The  different  terms  at  which  the  investments  are 
directed  to  be  made,  the  one  on  the  truster's  own  decease,  the 
other  not  till  the  decease  of  the  longest  liver  of  him  and  his 
wife,  point  out  this  as  the  natural  construction.  The  direction 
to  lend  out  the  second  sum,  *  if  not  previously  done,*  seems  to 
have  had  in  view  what  would  or  would  not  be  necessary,  ac- 
cording to  the  contingency  of  the  wife's  surviving  or  prede- 
ceasing the  truster.  If  she  predeceased,  then,  her  provision 
lapsing,  there  would  be  no  room  for  the  primary  investment  in 
her  behalf;  in  which  case  a  lending  out  of  £9000  would,  as  not 
having  been  *  previously  done,'  be  required  for  security  of  the 
daughters.  If,  on  the  contrary,  she  survived  (which  was  the 
actual  case),  then  £10«000  having  been  already  lent  out,  a  fur- 
ther  lending  of  £9000  would  become  unnecessary  upon  her  de- 
cease; the  burden  upon  the  first  investment  ceasing  by  that 
event,  and  the  trustees  being  entitled  to  lend  farther,  only  '  if 
not  previously  done.' 

•'*  4.  But  here  the  question  arises,  Whether,  the  truster  himself 


having  left  certain  heritable  securities  to  the  amount  of  £7400, 
this  £7400  is  or  is  not  to  be  imputed  pro  tanto  of  the  fund 
which  the  trustees  are  directed  to  hold  invested  for  behoof  suc- 
cessively of  the  widow  and  daughters?  The  Lord  Ordinary  in- 
clines to  think  that  it  nHist  be  so  imputed.  For,  1.  In  direct- 
ing the  primary  investment  of  £10,000  to  secure  the  widow, 
the  trustees  are  appointed,  in  words  of  precisely  similar  import 
to  those  which  have  just  been  commented  on  with  reference  to 
the  secondary  investment  for  security  to  the  daughters,  to  lend 
out  this  sum  of  £10,000,  '  if  it  shall  not  have  been  done  pre- 
viously ;'  and  thus  the  same  principle  of  construction,  which  ex- 
cluded the  necessity  of  a  second  lending  out  of  £9000  for  the 
daughters,  £10,000  having  already  been  lent  out  for  the  widow, 
would  seem  equally  toexclude  the  necesrity  of  the  trustees  lending 
out  £10,000  for  the  widow,  £7400  having  already  been  lent  out  by 
the  truster,  so  as  to  be  available  pro  tanto.  2.  The  trust-deed 
conferring  no  further  power  to  lend  than  is  contained  in  the 
clauses  for  securing  the  widow's  and  daughters'  provisions,  the 
declaration,  in  another  portion  of  the  deed,  that  they  shall  not 
be  liable  *  for  the  solvency  of  any  person  to  whom  they  may  lend 
our  sums  of  money /or  answering  the  purposes  of  this  trust,*  would 
seem,  more  especially  when  combined  with  the  allusion  to  the 
possibility  of  sums  being  already  lent  out,  to  infer  an  implied 
limitarion  of  their  powers  to  such  a  lending  only  as  should  in 
strictness  be  necessary  for  explicating  theae  trust-purposes.  3. 
Nor  does  there  seem  much  force  in  the  argument,  that  the  pre- 
vious lendings  out  must  be  construed  as  necessarily  referring  to 
that  specific  form  of  investment  alone,  which  would  immediately 
connect  the  particular  security  with  the  individual  whose  in- 
terests were  to  be  secured ;  because,  in  no  view  does  the  truster 
appear  to  have  intended  that  there  should  be  any  such  specific 
connection  between  the  security  and  its  object, — the  investroenta 
being  all  to  be  made,  not  in  name  of  the  party  to  be  secured. 
but  in  name  of  the  trustees  themselves  ;  and  thus  the  title  of  the 
trustees,  when  completed  under  the  securities  created  by  the 
truster,  standing  substantially  in  pari  casu  with  their  title  to  any 
after  securities  which  might  be  created  by  themselves,  and 
taken,  like  the  others,  exclusively  in  their  own  names. 

'*  5.  There  remains,  however,  another  and  more  difficult 
question  behind.  For,  even  should  it  be  held  that  the  £7400, 
left  heritably  secured  by  the  truster,  falls  to  be  imputed  pro 
tanto  in  making  up  the  investment  of  £10,000  for  securing  the 
widow,  and  so  would  also  be  absorbed  in  the  secondary  appli- 
cation of  that  investment  for  security  to  the  daughters,  there  ia 
still  a  difference  of  £1000  between  the  investment  necessary 
for  the  widow,  and  that  required  for  the  daughters,  which,  in 
any  view,  must  be  dealt  with  as  forming  part  of  a  fund  which 
the  truster  expressly  directs  to  be  laid  out,  and  to  certain  effects 
held  in  the  shape  of  heritable  security.  Now,  how  far  this  £1000  is 
to  be  regarded  as  heritable  or  moveable,  is  a  question  on  which 
the  Lord  Ordinary  has  not  been  able  to  form  any  very  decided 
opinion,  nor  has  he  found  himself  much  aided  by  a  considera- 
tion of  Dieh  V.  Gillies,  4th  July  1828,  to  which  both  parties  re« 
fer  with  apparently  equal  confidence,  as  supporting  their  respec- 
tive arguments. 

**  On  the  one  hand,  if,  under  the  direction  to  invest  upon 
real  security,  the  matter  is  to  be  dealt  with  in  the  hands  of  the 
trustees,  precisely  as  if  the  truster  himself  had  made  the  invest- 
ment, and  thus  left  his  estate  so  far  in  the  shape  of  actual  heri- 
tage, this  unappropriated  balance  of  £1000,  as  not  having  been 
reconverted  into  moveables  prior  to  the  death  of  Thomas  Car- 
frae,  the  father  of  the  parties  here  competing,  and  there  being 
in  fact  no  necessity  for  such  reconversion  ftom  tbe  stare  of  the 
trust-funds  otherwise,  would,  it  is  thought,  fall  to  ha  dealt  with 
III  HI8  succession,  as  still  partaking  of  the  character  of  berttage. 
On  the  other  hand,  if  regard  be  had  to  the  very  tpeeiflc  and 
peculiarly  limited  purpose  of  the  direction  to  invest,  vis.,  ill  {he 
widow's  case,  'for  securing  the  said  yearly  payment  to  my  said 
Wife'  during  her  life,  i.  e.,  the  yeariy  interest  and  produce  of  the 
sum  of  £10,000 ;  and  in  that  of  the  daughters  *for  the  security 
of  the  said  provision  of  £3000  to  each  :*  And  further,  if  it  be 
kept  in  view,  that,  unless  with  the  burden,  and  for  the  purpose 
of  securing  these  parties,  the  whole  estate  of  the  deceased  vested 
in  the  residuary  legatees  a  morte  teslatoris,  at  which  period, 
with  the  exception  of  the  £7400  of  heriuble  debt  (itself  ex- 
hausted by  the  after  provisions),  the  entire  estate  (so  far  as  here 
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in  diseoMion)  wm  left  in  a  moveable  ibape  :  And  finally,  if  it 
be  considered,  tbat  not  only  for  tbe  purpose  of  investing  of  new, 
for  behoof  of  the  daughters,  £9000  out  of  the  £10,000,  which 
had  become  disengaged  by  the  widow*8  death,  but  still  more,  fur 
tbe  purpose  of  actually  dividing  tbe  remaining  £1000  between 
the  residuary  legatees,  it  might  have  been  requisite  to  uplift  and 
turn  into  money  the  original  investment,  there  is  much  to  be 
said  in  favour  of  holding  it  to  have  been  tbe  intent  of  the  truster 
himself  that  this  portion  of  tbe  residue  should,  so  far  as  the  re- 
siduary legatees  were  concerned,  be  regarded  and  dealt  with  as 
moveables. 

"  The  latter  view  seems  to  be  in  substantial  accordance  with 
that  of  the  minority  of  the  .Court  in  Dick  v.  Gillitn^  and  is  per- 
haps the  result  at  which  the  Lord  Ordinary  would,  on  the  whole, 
have  arrived,  but  for  the  apparently  conflicting  opinion  of  the  ma- 
jority in  tbat  case.  How  far,  as  here  contended  for  by  one  of 
the  parties,  there  be  not  room  to  doubt  whether  some  at  least 
of  the  Judges  composing  this  majoiity  were  not  influenced  by 
a  certain  degree  of  misapprehension  as  to  the  fund,  which  was 
in  tbat  case  set  apart  for  securing  the  mother's  annuity,  being 
identical  with  the  separate  provision  which  was,  from  a  distinct 
source,  settled  in  fee  upon  her  issue,  is  a  question  entitled  to 
the  consideration  of  the  Court,  but  upon  which  the  Lord  Ordi- 
nary does  not  feel  himself  entitled  to  enter.'* 

At  advisiog, 

Zx^d  Mledwyn. — The  testator,  by  his  trust-deed,  directs  his 
trasteea  to  pay  to  his  widow  the  yearly  interest  of  £10,000, 
and  on  her  death  to  lay  out  £3000  for  each  of  bis  three  daugh- 
ters, upon  heritable  security,  if  not  previously  done.  The  tes- 
tator left  £7400  heritably  secured  at  his  death  ;  bis  wife  sur- 
vived ;  and  the  last  purpose  of  the  trust  is,  as  soon  after  the  death 
of  the  longest  liver  of  roe  and  my  said  wife  as  convenient,  the 
truateea  shall  make  over  the  free  residue  of  tbe  estate  equally 
to  two  sons.  One  of  the  sons  died  before  this  last  purpose  was 
executed,  and  a  competition  now  arises  between  bis  heir  and 
executors  as  to  the  heritable  or  moveable  nature  of  the  residue. 
The  wife  sarvived,  and  at  her  death  the  £10,000,  secured  for 
her  annuity,  was  kept  up  to  the  amount  of  £9000  for  the  daugh- 
ters' provisions.  Thus  £1000  became  disengaged,  and  I  am 
clearly  of  opinion  tbat  it  is  moveable.  Tbe  sons,  on  the  death 
of  the  widow,  took  it  between  them  as  residuary  legatees.  This 
is  different  from  the  case  of  Dick,  where  the  estate  was  taken 
up  ttb  tRiestaio,  and  was  heritable.  But  here  the  estate  is  not 
taken  up  ab  inlesiato,  but  by  residuary  legatees,  and  as  a  personal 
fund. 

Lord  Moncreiff — I  am  clearly  of  tbe  same  opinion.  Nothing 
can  be  clearer  than  that  the  £7400,  heritably  secured  by  the 
truster  himself,  was  meant  to  be  imputed  as  part  of  the  invest- 
ment for  bis  widow's  annuity,  and  the  provisions  to  his  daugh- 
ters. The  only  point  is  as  to  the  £1000.  Tbe  trustees  invested 
heritably  £10,000,  but  tbe  investment  was  temporary  and  con- 
tingent. If  the  widow  had  not  survived,  things  would  have 
remained  as  they  were  at  the  truster's  death.  The  £7400  would 
have  been  taken  in  part  of  the  investment  for  the  provisions  to 
the  daughters,  and  all  tbe  rest  of  the  testator's  estate  would 
have  been  moveable.  Suppose  the  trustees  had  kept  tbe  £1000 
heritably  invested,  when  they  came  to  divide  the  residue,  they 
might  not  have  split  the  bond,  but  given  it  wholly  to  one  of 
tbe  sons  as  part  of  his  share.  One  of  the  sons  died  early,  and 
before  a  division;  but  tbe  residue  was  moveable.  As  to  Dick, 
it  is  impossible  to  assimilate  the  two  cases. 

The  Lord  Juttiee-  Clerk  concurred. 

Lard  Meadowbank  absent. 

The  Court  preferred  the  claim  of  the  daughters. 
No  expeuses  were  asked. 

Lord  Ordinary,  Ivory — For  Execuior$,  Rutherfurd,  Cowan ; 
Dalmaboyand  Wood,  W.S.,  Agents, — For  TVlor,  Solicitor- 
General  (M'Neill),  Dunlop;  P.  Bairnsfather,  W.S.,  AgenL^ 
T.  Ckrk.^[ J.W.\ 


SdFetnttaty  1842. 
Second  Division (J.  W.) 

No.  1 15. — David  Kibkland,  Pursuer  and  Advocator^ 
V,  Adam  Cbichton  and  Others  (Kirkland's  Trug- 
tees).  Defenders  and  Respondents, 

Trustees — Bona  Fides— Personal  Liability— CArnrmsteaces  r'ls 
whick  gratuitous  trustees  were  found  not  to  be  personally  liable 
for  the  expense  of  a  process  of  count  and  reckoning  instituted 
against  them,  and  in  which  they  were  ultimately  unsuccessful, 

James  and  David  Kirkland  carried  on  business  to- 
gether as  tanners,  from  1807  to  1814,  when  the  eon- 
tract  expired,  and  the  books,  which  were  kept  by  James* 
were  marked  as  correct.  Without  any  new  agreement, 
the  copartnery  continued  until  it  was  dissolved  by  the 
death  of  James  in  1826.  The  defenders,  his  trustees, 
having  discovered  a  bill  for  £200  due  to  him  by  David, 
dated  March  1803,  demanded  payment;  and  in  Sep- 
tember 1831,  instituted  an  action  against  him  for  re- 
covering its  contents.  David  thereupon  brought  a 
counter  action  of  count  and  reckoning  against  the  trus- 
tees, claiming  a  balance  of  £900  as  due  to  him  on  the 
copartnery  concerns.  In  the  Inferior  Court,  there 
were  no  fewer  than  four  reports  by  accountants  given 
into  process  successively.  The  first  brought  out  a 
balance  in  favour  of  the  trustees,  amounting  to  £400. 
This  balance  diminished  in  each  of  the  two  following 
reports;  and  in  the  fourth,  the  balance  turned  in  favotir 
of  David,  to  the  amount  of  £91*  Decree  was  pro- 
nounced in  the  Inferior  Court  in  terms  of  the  last  re- 
port ;  but  David,  dissatisfied  with  the  judgment,  advo- 
cated the  cause  to  the  Court  of  Session.  On  a  remit 
by  the  Lord  Ordinary  to  an  accountant,  he  enlarged 
the  balance  in  favour  of  David  to  about  £500 ;  and 
this  being  objected  to  by  the  trustees,  he,  by  a  supple- 
mentary report,  still  further  enlarged  the  balance  against 
them  to  tbe  sum  of  £612.  Hs.  The  bill,  with  twenty 
3'ears'  interest  upon  it,  was  found  to  be  due  by  David, 
but  the  processes  were  not  conjoined,  and  the  accounts 
of  the  copartnery  had  never  been  adjusted,  further 
than  by  the  doqueting  in  1814.  The  Lord  Ordinary 
pronounced  the  following  interlocutor : 

'*  Ith  December  1841 Tbe  Lord  Ordinary  having  heard 

procurators,  Recals  the  interlocutors  of  the  Sheriff  complainetl 
of,  and  decerns  af^ainst  tbe  representatives,  tbe  children  and 
legatees  of  James  Kirkland,  for  the  sum  of  £612.  14i.  Sterling, 
with  interest  thereof  from  the  lltb  day  of  November  1839  until 
paid  *.  Decerns  also  against  the  respondents,  tbe  trustees  of  the 
said  Jamea  Kirkland,  for  the  said  sum  of  £612.  14s.,  with  the 
interest  thereon  from  the  said  lltb  of  November  1839  until 
paid :  Finds  the  respondents,  as  trustees,  and  personally,  liable 
in  expenses  of  process  incurred  both  in  the  Inferior  Court  and 
in  this  Court :  Allows  an  account  to  be  lodged,  and  remits  to 
tbe  auditor  to  tax  and  report." 

Kirkland's  trustees  reclaimed.     At  advising. 

Lord  Medwyn, — There  can  be  no  doubt  that  trustees  may  so 
misconduct  themselves  as  to  subject  themselves  personally  to 
tbe  expenses  of  a  litigation  which  they  may  have  carried  on;  and 
there  is  no  occasion  to  quote  the  cases  of  Morrison  and  Rae- 
burn.  But  if  they  be  gratuitous  trustees,  and  carry  on  an  ac- 
tion for  tbe  benefit  of  the  estate,  they  are  not  to  be  made  per- 
sonally liable  for  tbe  expenses,  although  unsuccessful.  There 
is  nothing  here  unreasonable  in  their  conduct.  The  copartnery 
was  dissolved  in  1826,  and  no  claim  was  made  by  the  pursuer 
till  1831.  It  is  said  tbat  the  books  were  in  possession  of  the 
trustees ;  but  they  were  in  the  bands  of  the  pursuer  in  1829, 
and  at  any  time  before  tbat,  he  might  have  enforced  his  right 
.of  access  to  them.     The  books  must  have  been  incorrect,  judg- 
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ing  from  the  different  results  brought  out  in  the  accountants*  re- 
ports ;  and  no  doobt  they  were  kept  by  James ;  but  his  co- 
partner was  as  much  bound  as  he  to  see  that  they  were  cor- 
rect. An  action  was  brought  upon  the  bill,  and  the  claim  is 
so  clear  that  it  cannot  be  disputed.  The  trustees,  therefore, 
had  £200,  with  interest  upon  it  for  twenty  years,  to  meet  any 
expense  in  the  count  and  reckoning ;  and  were  they  bound  to 
acquiescence  in  a  claim  for  a  sum  amounting  to  £900.  There 
were  four  reports  in  the  Inferior  Court.  In  three  of  them  the 
balance  was  in  favour  of  the  trustees,  and  in  the  fourth,  the 
balance  turns  in  favour  of  David  to  the  amount  of  £91.  Still, 
deducting  this  from  the  sum  due  on  the  bill,  the  trustees  had 
sufficient  funds  to  carry  on  the  action.  David  very  properly 
advocated,  as  the  result  shows ;  but  were  the  trustees  entitled 
to  stand  by  ?  The  first  report  here  was  more  unfavourable  for 
them,  and  they  stated  objections  to  it,  which  were  repelled. 
The  second  or  supplementary  report  which  they  procured,  is 
the  only  instance  of  their  litigiousness ;  but,  by  the  second,  tbe 
pursuer  is  bettered  to  the  amount  of  £100.  To  subject  trus- 
tees personally  in  expenses  of  process,  there  roust  be  mala  fides 
established  against  them ;  and  I  see  no  reason  for  imputing  it 
here. 

Lord  Moncreiffi — I  am  of  the  same  opinion,  and  see  no 
ground  for  subjecting  these  trustees  personally  in  the  expenses 
of  process.  The  pursuer  speaks  of  the  time  since  James  Kirk- 
land  died,  and  tbe  means  he  had  of  calling  the  trustees  to  ac- 
count ;  but  why  did  not  David  call  James  to  account  during 
his  life  ?  Non  conttat  that  he  could  not  have  explained  the 
deficiency ;  and  the  presumption  is  that  David  knew  this. 
The  trustees  lost  no  time  in  advertising  for  claims  against  the 
estate.  This  showed  their  bonafideM;  and  from  no  claim  being 
then  made  by  David,  they  had  reason  to  believe  that  none  such 
existed.  It  is  only  in  1831,  when  they  claim  upon  the  bill, 
that  he  then  says  he  has  a  large  claim  on  the  copartnery,  and 
which,  moreover,  he  said  terminated  in  1814.  Tbe  trustees 
had  funds  in  their  hands :  they  could  know  nothing  of  tbe  ac- 
counts personally :  they  were  bound  to  claim  the  bill,  and 
David  meets  it  by  this  action  of  count  and  reckoning.  An  im- 
partial accountant  gives  in  three  reports,  and  in  all  of  them  the 
balance  is  in  their  favour.  What  could  trustees  do?  Could 
they  give  it  up  after  the  decree  of  the  Sheriff?  Had  they  done 
so,  they  would  have  been  personally  liable  to  James's  repre- 
sentatives. It  would  be  a  rule  of  extreme  hardship,  that  trus- 
tees should  be  personally  liable  for  all  the  expenses  in  clearing 
up  accounts  between  those  partners. 

Lord  Justice- Clerk, — I  am  of  the  same  opinion.  It  is  an 
important  principle,  that  trustees,  in  entering  upon  litigation, 
ought  to  be  sure  they  have  funds  to  meet  tbe  expenses  of  the 
opposite  parties ;  but  this  rule  is  not  trenched  upon  by  the  opi- 
nions of  your  LfOrdsbips.  Every  case  must  depend  upon  its 
own  circumstances.  Tbe  interlocutor  decerns  for  the  principal 
turn  against  the  estate;  and  the  trustees,  acting  gratuitously,  are 
found  liable  personally  for  tbe  expenses,  without  finding  those 
beneficially  interested — the  children  and  legatees — personally 
liable  first.  They  may  still  be  liable;  but  the  interlocutor 
subjects  tbe  trustees  first,  who  have  no  intereat  in  the  estate. 
Clyne*s  trustees  were  held  liable  personally,  but  on  the  ground 
that  two  of  them  were  largely  interested,  and  that  the  liti- 
gation was  obstinately  and  pertinaciously  carried  on.  Tbe 
pursuer  says  in  his  count  and  reckoning,  that  the  partnership 
terminated  in  1814,  and  he  claimed  bis  balance  on  tbe  ground 
that  it  had  so  terminated,  when  be  knew  it  went  on  to  1826. 
Of  all  cases,  this  was  the  one  in  which  the  trustees  were  en- 
titled to  say  that  the  matter  ought  to  be  cleared  up,  and  yet  so 
complicated  did  it  turn  out,  that  it  required  six  different  reports 
to  bring  the  accounts  to  such  a  state  as  that  the  rights  of  the 
parties  could  be  determined. 

Lord  Meadomhank  absent. 

The  Court  pronounced  the  following  interlocutor : 

*'  Alter  the  interlocutor  of  the  Lord  Ordinary  complained  of, 
in  io  far  as  it  finds  the  respondents  personally  liable  in  the  ex- 
penses of  process :  Find  no  expenses  due  upon  the  discussion 
raised  by  the  reclaiming  note :  of  new  find  expenses  due  from 
the  trust-estate,  and  allow  an  account,"  &c. 

Xorcf  Ordinary,  Cockburn.^ilcr.  Maitland,  Paterson  |  Tait 


and  Ciichton,  W.8.,  Agents Alt.  Solicitor- General  (M'Neill). 

Tair ;   Menzies  and   Menteath,    W.S.,    Agents — F.    CUrk, — 
[J.W.] 
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3d  February  1842. 

First  Division (H.  B.) 

•Bathia    Peter,    Pursuer  and  Respan^ 
William  Renkie's    Representatives, 
Defenders  and  Advocators, 

Master  and  Servant — Wages —  Where  sertiees  are  rendered,  the 
presumption  o/lauf,  in  the  ahunee  of  cireunutances  sufficient 
to  exclude  it,  is,  that  wages  are  due. 

Bathia  Peter  brought  an  action  before  the  Sheriff  of 
Aberdeenshire,  in  which,  on  the  narrative  that,  in  the 
end  of  the  year  1820,  the  late  William  Rennie,  tailor 
in  Sandyhillock  of  Monymusk,  had  applied  to  her  to 
enter  his  service  and  take  charge  of  his  house ;  that 
she  had  accordingly  done  so  from  1821  till  his  death 
in  1 636 ;  that  she  had  made  no  specific  agreement  as  to 
the  amount  of  wages,  and  that,  in  fact,  none  had  been 
paid  her, — she  concluded  against  his  representatives 
for  payment  of  the  sum  of  £128,  being  at  the  rate 
of  Jtd  for  each  year  of  her  service ;  or,  alternatively,  for 
the  sum  of  £30,  Rennie's  arm-chair  and  littlest  cow, 
alleged  to  have  been  bequeathed  by  him  to  herself  and 
her  son.  In  defence,  Rennie's  representatives  maintain- 
ed, that  the  proper  presumption,  in  the  circumstances, 
was,  that  the  board  and  maintenance  which  the  pur- 
suer and  her  son  received  in  Rennie^s  house,  were  under- 
stood by  the  parties  to  be  an  adequate  remuneration 
for  her  services ;  that,  in  point  of  fact,  she  had  never 
properly  acted  as  Rennie's  servant,  having  been  taken 
into  his  house,  along  with  her  child,  in  charity,  and  been 
allowed  to  go  out  to  Monymusk  and  the  neighbour- 
hood to  earn  money  for  herself,  by  washing  and  other 
work.  She  had  in  this  way  acquired  a  considerable 
sum  of  money.  The  defenders  had  handed  over  to 
her  a  bank  check  in  her  name  for  £26,  found  among 
Rennie's  papers,  and  also  paid  her  other  sums  of  lent 
money, — ^the  wliole  amounting  to  no  less  than  £56. 
As  to  the  bequest  said  to  have  been  left  her,  it  ap- 
peared that  some  paper  of  a  testamentary  nature  had 
been  impetrated  from  Rennie  the  night  before  his  death, 
but  the  defenders  maintained  that  it  was  not  of  a  de- 
scription to  enable  any  one  to  claim  a  legacy  under  it. 

A  proof  was  led,  frojn  which  it  appeared  that  Ren- 
nie, who  was  a  man  of  some  substance,  had  a  Groft» 
and  kept  cows.  A  sister  lived  with  him,  who  for  some 
time  was  able  to  undertake  the  chief  management  of 
his  house,  but  she  latterly  became  very  frail,  and  the 
management,  which  for  some  time  had  devolved  chiefly 
on  the  pursuer,  devolved  on  her  entirely  on  the  sister's 
death.  The  Sheriff-substitute  pronounced  an  interlo- 
cutor assoilzieing, — issuing  the  following  note : 

'*  The  Sheriff-substitute  is  aware  that  in  certain  cases  it  has 
been  decided  that  wages  are  due  without  any  special  agreement 
to  that  effect,  but  he  does  not  think  this  one  of  those  cases. 
Here  the  pursuer,  and  for  some  time  her  child,  lived  with  tbe 
late  William  Rennie,  and^  as  she  says,  without  having  been 
promised  or  paid  any  wages  i  but  she  may  have  expected  tbe 
old  man  to  have  left  her  a  legacy,  or  other  remuneration  for  her 
service ;  and  it  appears  that,  in  an  improbative  writ,  a  legacy  is 
actually  left,  and  forms  the  second  conclusion  of  the  libel.  The 
expectation,  then,  may  be  assumed  as  the  cause  of  the  pursuer's 
entering  into,  and  remaining  in,  Rennie's  house ;  and,  if  her  ex- 
pectation  be  not  realised,  it  is  held  she  cannot  now  claim  wages 
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from  Reonie's  representatiFes.  In  regard  to  tbe  legacy,  the 
pursuer  departs  from  her  claioi  to  it,  under  the  writing  referred 
to,  and  restricts  it  to  £100  Scots ;  but  tbe  Sberiff-substitate  is 
not  aware  of  any  authority  for  such  restriction,  and  it  is  opposed 
to  tbe  narrative  of  the  libel." 

On  appeal  to  the  Sheriff  this  interlocutor  was  re- 
called, and  an  interlocutor  pronounced  finding^the  defen- 
ders liable  to  the  pursuer  "  in  the  sum  of  £24  Ster- 
ling, with  interest  as  libelled,  being  wages  for  the  last 
three  years  during  which  the  pursuer  lived  with  the 
late  William  Rennie,  and  acted  as  his  servant." 

Rennie's  representatives  advocated,  and  pleaded — 1. 
The  last  interlocutor  of  the  Sheriff*  depute,  reversing 
that  of  his  Substitute,  and  awarding  wages  to  the  pur- 
suer, is  erroneous,  and  ought  to  be  recalled,  in  respect 
the  pursuer  has  failed  to  establish  that  she  entered,  or 
continued  in  the  house  of  the  deceased  William  Rennie, 
under  a  contract  of  service  for  hire.  2.  Because  the 
facts  proved  or  admitted  by  the  pursuer  are  inconsistent 
with,  and  negative  of  her  claim  for  wages,  and  more 
particularly,  the  facts  that  she  and  her  child  were  enter- 
tained by  the  deceased  at  bed  and  board,  and  that  she 
commenced  and  continued,  during  all  the  seventeen 
years  libelled,  her  residence  in  the  deceased's  house, 
without  stipulating  for,  demanding,  or  receiving  wages. 
3.  SeparcUimy  Not  only  is  the  rate  of  wages  allowed 
extravagant  and  unreasonable,  but  any  services  render- 
ed by  the  pursuer  to  the  deceased  were  amply  compen- 
sated by  his  maintenance  of  herself  and  her  child,  and 
from  her  present  claims  not  having  been  advanced  until 
after  the  deceased's  death,  the  defenders,  his  represen- 
tatives, ought  to  be  assoilzied  with  expenses. 

Batbia  reter  pleaded — I.  The  evidence  adduced 
having  established  that  the  respondent  acted  as  the  ser- 
vant of  the  deceased  William  Rennie,  and  that  he  was 
benefited  by  her  services,  the  legal  presumption  is,  that 
she  has  a  good  claim  for  a  reasonable  and  adequate  re- 
muneration on  account  of  these  services  against  the 
advocators,  who  are  the  representatives  of  the  said 
William  Rennie,  and  lucrati  by  his  succession.  2.  No 
circumstaDces  sufficient  to  overrule  this  legal  presump- 
tion have  been  proved,  but,  on  the  contrary,  the  expres- 
sion of  intention  on  the  part  of  the  said  William 
Rennie  to  leave  the  respondent  a  legacy,  and  the  other 
facts  in  the  case,  tend  to  confirm  and  strengthen  the 
legal  presumption  in  favour  of  the  respondent's  claim 
for  remuneration.  3.  The  Sheriff's  judgment  is  well 
founded  upon  the  merits,  inasmuch  as  the  respondent 
has  a  good  claim  for  remuneration  on  account  of  ser- 
vices performed  to  the  said  William  Rennie  during  the 
last  three  years  of  his  life ;  and  the  yearly  amount  of 
wages  decerned  for  is  fair  and  reasonable  in  the  cir- 
cumstances of  the  case. 

Tbe  Lord  Ordinary  pronounced  the  Allowing  inter- 
locutor : 


•• 


l6lA  December  1841. — Tbe  Lord  Ordinary  having  heard 
the  pardes,  and  considered  tbe  process.  Finds  that  tbe  proof 
establishes,  Imo,  That  the  respondent  served  the  late  Williuin 
Rennie  as  a  servant  during  tbe  last  three  years  of  bis  life  :  2Jo, 
That  it  establubes  that  no  wages  were  paid  to  her  for  this  ser- 
vice daring  this  period :  Finds,  3/u»,  That  by  law  an  obligation 
to  pay  wages  is  implied  in  tbe  fact  of  accepting  of  service,  un- 
less there  be  eircomstances  which  exclude  this  implication  :  Finds, 
4/0,  That  no  such  circumstances  are  established  by  tbe  proof 
here.  And  5to,  That  it  is  proved  that  £24  for  three  years  is 
i«ot  too  high  wages  according  to  tbe  custom  of  tbe  country : 
Therefore,  on  these  grounds,  partly  of  fact  and  partly  of  law, 
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repels  tbe  reasons  of  advocation,  and  remits  to  tbe  Sheriff  stm- 
phciter:  Finds  tbe  advocators  liable  in  expenses;  appoints  an 
account  thereof  to  be  given  in,  and  when  lodged,  remits  tbe 
same  to  tbe  auditor  to  tax  and  to  report." 

Rennie's  representatives  reclaimed.     At  advising, 

Lord  President — This  case  is  certainly  deserving  of  atten- 
tion, for  there  is  a  good  deal  of  contradictory  proof.  On  tbe 
whole,  however,  1  think  there  are  principles  sufficient  to  au- 
thorise us  in  supporting  the  interlocutor  of  tbe  Lord  Ordinary. 
I  own  I  have  been  much  enlightened  by  tbe  case  read  from 
Baron  Hume's  Decisions,  p.  394.  Though  there  are  peculiarities 
in  that  case  which  make  it  differ  in  some  respects  from  tbe  pre- 
sent, tbe  principle  of  it  applies  very  strongly  to  tbe  last  three 
years  of  tbe  pursuer's  service.  There  are  many  cases  where  the 
Court  have  felt  themselves  under  tbe  necessity  to  award  wages 
without  any  express  stipulation.  In  this  case,  I  think  there  is 
satisfactory  proof  that  the  pursuer  was  originally  engaged  as  a  ser- 
vant, undera  special  covenant  or  contract  between  berand  Rennie. 
Then  the  services  which  she  was  required  to  render  were  of  a  very 
important  description.  Rennie  bad  a  croft  and  kept  cows,  and 
it  is  proved  that  bis  sister,  who  lived  with  him,  was  quite  unable, 
from  the  state  of  her  health,  to  take  tbe  active  management. 
Tbe  view  that  the  pursuer  was  not  sufficiently  requited  for  her 
services  by  tbe  lodging  given  to  herself  and  child,  is  strongly 
fortified  by  the  fact  that  the  old  man  himself  endeavoured,  by 
means  of  a  testamentary  bequest,  to  give  her  a  compensation. 
Though  not  drawn  up  formally,  the  document  clearly  indicates 
bis  intention,  and  I  would  have  been  pleased  if  it  could  have 
been  sustained.  On  the  whole,  I  am  clearly  of  opinion  there 
is  sufficient  evidence  to  satisfy  us,  that  tbe  pursuer *s  claim  of 
wages  for  tbe  last  three  years  of  her  service  ought  to  be  sus- 
tained. 

Lord  GUliet. — Tbe  evidence  is  circumstantial,  and  by  no 
means  free  from  contradiction ;  but  on  the  whole,  I  am  inclined 
to  concur  with  your  Lordship.  1  feel  confirmed  in  this  opinion 
by  tbe  decision  in  Baron  Hume.  There  some  circumstances,  per- 
haps, are  more  strong ;  some  of  them  also  are  less  strong  than 
here.  After  the  full  statement  of  your  Lordship,  I  don't 
trouble  tbe  Court  with  going  over  tbe  evidence.  Tbe  material 
point  is,  that  the  pursuer  was  a  servant ;  that  is,  that  she  work- 
ed for  Rennie  as  her  muster,  and  was  entitled  to  be  paid.  On 
tbe  whole,  tola  re  pertpecia,  I  think  tbe  interlocutor  ought  to 
be  sustained. 

Lord  Mackenzie T  have  arrived  at  the  same  conclusion, 

though  I  cannot  say  that  tbe  case  is  free  from  difficulty.  The 
proof  is  not  very  satisfactory  either  way;  but  it  is  probable  tbe 
pursuer  became  an  jnmate  in  Rennie's  house  on  a  general  under- 
standing that  if  she  did  service  she  would  be  fairly  remunerated. 
No  doubt  she  obtained  lodging  for  herself  and  child,  and  was  oc- 
casionally permitted  to  go  out  and  wash  for  her  own  benefit, 
and  for  a  long  time  it  does  not  appear  that  much  service 
was  required  from  her,  as  Rennie  and  bis  sister  appear  to  have 
managed  in  a  great  measure  for  themselves.  This  state  of 
matters,  however,  gradually  changed,  and  she  came  at  last  to 
do  very  much  the  work  of  an  ordinary  servant.  Now,  the 
only  claim  under  consideration  relates  to  tbe  last  three  years, 
when  her  service  appears  to  have  been  of  this  desciiplion. 
Both  the  man  and  his  sister  were  old  and  frail,  and  the  pursuer 
appears  to  have  done  all  the  work  that  was  necessary.  In  this 
situation  there  must  have  been  an  understanding,  that  when 
she  was  doing  tbe  work  of  an  ordinary  servant,  she  ¥ras  en- 
titled to  ordinary  wages,  under  any  qualification  arising  from 
circumstances.  I  admit  that,  for  an  ordinary  servant,  the  sum 
of  £8  yearly  is  not  excessive.  It  is  true  Rennie's  farm  was 
very  small ;  but  be  appears  to  have  been  a  man  of  considerable 
substance.  My  only  doubt  is,  whether  tbe  pursuer  is  to  be 
regarded  as  so  completely  an  ordinary  servant  as  to  be  entitled 
to  full  ordinary  wages.  If  she  was  permitted  to  do  something 
for  herself,  there  may  be  some  ground  for  modification.  It  is 
not  common  for  a  servant  to  go  away  with  her  whole  wages  in 
her  pocket ;  but  here  she  is  claiming  tbe  whole  as  clear  profit, 
after  lodging  and  clothing  herself  and  child.  There  might, 
therefore,  be  some  room  for  deduction ;  but  the  point  is  not 
clear,  and  I  am  not  inclined  to  differ.  On  the  whole,  I  think 
the  claim  muat  be  sustained. 
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Lord  FulUfion, — I  concur.  I  tbink  tbe  principle  of  liability 
bas  been  correctly  laid  down  by  your  Lordibip ;  and  as  to  tbe 
amount,  after  fixing  tbe  liability,  I  am  not  disposed  to  interfere 
witb  tbe  judgment  of  tbe  Sheriff. 

The  Coart  adhered, 

hard  Ordinary^  Cockbum. — Act,  Dean  of  Faculty  (Wood), 

£.   Gordon;    George  Monro,  S.S.C.,  Ageni Ali.  Hector; 

Jobn  Hunter,  W.S.,  Agent N.  CUrk fH.B.  | 


3d  February  1842. 
First  Division. — (H.  B.) 

No.  117. — Misses  Margaret  an^f  Jane  Gray  Far- 
QUHAR,  Claimants  and  Advocators,  v.  William 
FiNiiAY  HamiltoNi  Claimant  and  Respondent. 

Entail — Heirs- For tioners — Representation — Service — An  en- 
tot'/  having  been  rendered  ineffectual  by  the  Mueceanon  ofheirt- 
portionera,  while  the  deetination  in  favour  of  a  teries  ofeubBti" 
tutee  remained  unexhausted — Held  that  the  heir  in  poeteeeion 
previous  to  the  tuccesaion  of  the  heirB'portionere,  was  subject 
to  the  fetters  of  the  entail^ — that  the  estate  was  not  affectabU 
by  his  debts,^-and  that  the  heirs-portioners  (his  sisters)  had 
not  incurred  representation  to  him  by  serving  to  him  as  heirs 
of  tailzie  and  provision. 

After  the  interlocutor  of  the  15th  of  June  1841, 
(vide  ante.  Vol.  XIII.  p.  45 1,)  the  cause  returned  to  the 
Lord  Ordinary,  when  Mr  Hamilton  claimed  to  be  pre- 
ferred to  the  whole  fund  in  medio,  on  the  ground  that 
the  Misses  Farquhar  represented  their  brother,  and 
were  liable  for  his  debts.  The  estate  of  Gilmilnscrofl 
had  been  settled  in  1772  under  strict  entail, — the  des- 
tination being  to  Alexander  Farquhar  (the  entuler), 
and  the  heirs-male  of  his  body ;  whom  failing,  to  his 
daughter,  "  Jean  Farquhar,  and  to  the  heirs  whatsom- 
ever  of  her  body ;  whom  failing,  to  the  heirs-female  of 
my  said  present  or  any  subsequent  marriage,  and  the 
heirs  whatsomever  of  their  bodies;  whom  failing,  to 
Dr  William  Farquhar,  physician  in  New  York,  Ame- 
rica, my  brother-german,"  and  a  series  of  heirs,  ter- 
minating with  the  heirs  and  assignees  whomsoever  of 
the  entailer.  On  the  entailer's  death  his  daughter. 
Miss  Jean  Farquhar,  succeeded,  and  ^ade  up  titles 
under  the  entail.  She  was  succeeded  by  her  son. 
Colonel  Gray  Farquhar,  who  also  made  up  titles  as 
heir  of  entail,  and  died  in  1828,  leaving  a  son,  John 
Gray  Farquhar,  and  two  daughters,  the  present  claim- 
ants. John  Gray  Farquhar  possessed  under  the  entail 
till  his  death  in  1836.  As  he  died  without  issue,  the 
succession  opened  to  his  sisters  as  heirs-portioners. 
At  first.  Miss  Margaret  Farquhar,  the  eldest  sister, 
attempted  to  make  up  a  title  to  the  estate  by  serving 
as  heir  of  tailzie  to  her  brother ;  but  Miss  Jane  Gray 
Farquhar  having  brought  a  reduction  of  this  service, 
and  the  infeftment  following  upon  it,  concluded  to 
have  it  found  and  declared  that  she  had  an  undoubted 
right  "  to  make  up  titles  as  heir-portioner  and  of  pro- 
vision to  her  deceased  brother  in  special,  to  her  pro 
indiviso  portion  of  the  said  lands  and  tenantry  of  Gil- 
milnscroft,"  &c. ;  and  farther,  that  the  succession  '<  hav- 
ing opened  up  to  the  heirs  whatsoever  of  the  said  Jean 
Farquhar,  and  under  that  character  to  the  heirs-por- 
tioners of  the  late  John  Gray  Farquhar,  the  fetters 
imposed  to  the  late  tailzie  have  now  become  inopera- 
tive, and  the  pursuer  and  the  other  heir-portioners  are 
entitled  to  possess  and  enjoy  the  estate  in  fee-simple, 
free  from  the  restrictions  and  limitations  imposed  by 


the  said  deed  of  tailzie.'*  Decree  having  been  pro- 
nounced in  terms  of  the  libel,  the  Misses  Farquhar 
were  served  heirs-portioners  and  of  provision  to  their 
brother,  John  Gray  Farquhar,  as  the  person  last  infefl 
in  the  lands,  and  have  made  up  titles  to  the  estate  of 
Gilmilnscroft  in  fee-simple. 

Mr  Hamilton  maintained  that  the  Misses  Farquhar, 
by  entering  into  possession  of  the  lands,  and  drawing 
the  rents,  had  incurred  a  representation  to  their  brother, 
and  had  therefore  no  right  to  compete  with  him  as 
their  brother's  just  and  lawful  creditor. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*'  3d  July   1841 The   Lord   Ordinary  having  beard   tbe 

counsel  for  tbe  parties,  and  considered  tbe  process — Repels  tbe 
fifth  plea  for  the  Misses  Farquhar,  viz.,  that  William  Finlay 
Hamilton  is  barred  by  the  letter  of  bis  deceased  father,  of  8th 
August  1836,  from  claiming  on  tbe  estate  of  tbe  late  Jobn  Far- 
quhar: Ranks  and  prefers  tbe  claimant,  Margaret  Gray  Far- 
quhar for  the  sum  of  £22.  10.  6.,  being  the  funeral  expensea 
of  tbe  deceased  John  Farquhar :  Quoad  ultra,  ranks  her  and 
tbe  said  William  Finlay  Hamilton  pari  passu  :  and  appoints  the 
cause  to  be  called,  in  order  that  it  may  be  settled  bow  they  are 
to  proceed  towards  the  ascertainment  of  the  amount  of  their 
debts  :  Finds  no  expenses  due  to  either  party. 

**  Note The  Lord  Ordinary  bas  found  that  Mr  Hamilton  ia 

not  barred  by  the  letter  of  8tb  August  1836:  be  nefertbelesB 
thinks  this  plea  by  no  means  free  from  doubt. 

**  Hamilton's  claim  for  a  preference  is  founded  on  tbe  pro- 
position, that  whenever  an  entail  is  brought  to  an  end  by  the 
succession  of  heirs-portioners,  tbe  estate  must  be  considered  as 
having  been  a  fee-simple  in  the  person  of  tbe  immediately  pre- 
ceding substitute, — that  tbe  portioners  take  in  this  view  as  heirs 
of  that  unfettered  substitute, — and  that  they  are  thus  liable  for 
his  debts.  The  Lord  Ordinary  bas  not  given  effect  to  this 
plea,  because,  though  an  entail  may  practically  terminate  when 
the  succession  actually  opens  to  heirs-portioners,  be  sees  no 
principle  or  authority  for  holding  that  tbe  fact  of  their  succes- 
sion operates  backwards,  and  compels  us  to  bold  that  the  fetters 
were  dissolved  before  they  succeeded,  and  while  the  estate  was 
possessed  by  tbe  immediately  previous  heir. 

**  It  may  be  true  that  when  the  whole  line  of  tbe  substitutes 
is  exhausted,  tbe  last  one  having  nothing  but  heirs  whatsoever 
before  him,  is  free.  But  heirs  whatsoever  and  heirs-portioners 
are  quoad  hoe  essentially  different,  especially  where,  as  is  tbe 
case  here,  the  substitution  extendr  beyond  the  heirs-portioners. 
So  long  as  John  Farquhar,  tbe  substitute,  who  stood  just  before 
tbe  heirs-portioners,  was  alive,  it  could  not  be  known  whether 
that  distribution  of  the  estate,  which  is  tbe  practical  result  of 
the  succession  of  such  heirs,  was  to  take  place  or  not.  Jobn 
Farquhar  might  have  bad  a  son,  or  his  sisters  might  have  died 
or  been  reduced  to  one.  In  this  situation,  is  it  the  law,  that 
because  tbe  succession  of  heirs-portioners  was  probable,  tbe  heir 
in  possession  was  unfettered  ?  It  is  maintained  for  Mr  Hamil- 
ton, that  an  heir  may  be  fettered  or  unfettered  contingent^,  and 
that  John  Farquhar  was  at  least  free  quoad  bis  sisters,  because 
no  one  can  enforce  fetters,  merely  that  be  or  she  may  get  tbe 
estate  unentailed.  But  contingent  fettering  seems  to  be  a  novelty 
in  our  law ;  and  it  is  surely  competent  to  the  last  substitute  m 
tbe  series  to  purape  an  irritancy  against  any  previous  possessor, 
although  the  clear  consequence  of  his  enforcing  the  entail  is, 
that  it  brings  tbe  lands  to  him  free.  It  is  very  difficult  to  be- 
lieve that  two  sisters,  to  whom  an  estate  is  in  tbe  course  of  de- 
scending, under  tbe  destination  in  an  entail,  are  obliged  to  submit 
to  see  it  sold  in  contravention  of  that  entail  by  a  prior  substi- 
tute, merely  because,  being  heirs-portioners,  tbe  tailzie  must 
become  inoperative  when  the  succession  reaches  them.  There 
is  no  case  to  warrant  this.  And  in  the  case  of  Mure,  16tb  Fe- 
bruary 1837,  tbe  Court  in  its  reasoning  adopts  tbe  principle  of 
Lord  Corehouse  (the  Ordinary),  as  expressed  in  his  note,  that 
the  estate  becomifs  a  fee-simple  *  as  soon  as  tbe  succession  opens 
to  tbe  beirS'femate.' 

**  Tbe  Lord  Ordinary  bas  found  no  expentes  due,  because  the 
parties,  in  point  of  success,  have  been  about  equaU" 


1642.] 


IN  THE  COURT  OF  SESSION,  &c. 


243 


Mr  Hamilton  reclaimed  on  the  merits^  and  Miss 
Margaret  Gray  Farquhar  for  expenses. 

When  the  cause  came  to  be  advised,  the  Court,  after 
hearing  parties,  ordered  minutes  of  debate. 

Pleaded  by  Mr  Hamilton — 
By  oar  early  law,  a  serTice  as  heir  of  provision  to  a  particular 
estate  rendered  the  party  universally  liable  for  the  debts  of  his 
predecessor.  It  was  afterwards  thought  that  a  title  limited  to  a 
particular  estate  ought  not  to  infer  a  general  responsibility,  and 
it  was  accordingly  held  that  the  representation  incurred  by  a 
serTice  as  heir  of  provision,  should  be  limited  to  the  value  of 
the  succession.  To  this  extent  it  never  has  been  doubted  that 
service  as  heir  of  provision  necessarily  infers  representation.  In 
this  instance,  John  Gray  Farquhar  was  the  heir  alioqui  success 
smnu  to  the  maker  of  tile  entail,  and  when  he  dies  without 
issue,  his  sisters,  as  his  heirs-portioners  or  heirs-at-law,  were 
entitled  to  succeed  to  all  his  heritable  and  moveable  property  not 
otherwise  destined.  Having  served  to  him  in  this  character,  it 
seems  impossible,  according  to  the  well-known  rules  of  law,  to 
deny  that  they  have  rendered  themselves  liable  for  their  brother's 
debts,  at  least  to  the  extent  of  the  value  of  the  succession.  It 
b  true  that  a  party,  who  makes  up  a  title  as  heir  of  tailzie  and 
provision  under  a  strict  entail,  incurs  no  representation  by  a 
service  to  the  heir  last  in  possession.  This  is  the  well-known 
statutory  exception  introduced  by  the  Act  1685,  as  essential  to 
give  a  validity  to  entails.  It  is  obvious,  however,  that  the 
Misses  Farquhar  cannot  claim  the  benefit  of  it,  as  they  have 
expressly  repudiated  the  entail,  and  made  up  their  title  in  fee* 
simple.  Nothing  can  show  more  strongly  the  effect  of  a  ser- 
vice as  heir  of  provision,  in  establishing  a  passive  title,  than  the 
proviso  in  the  Act  1685,  as  to  the  mode  in  which  an  heir  of  en- 
tail is  directed  to  make  up  bis  titles  in  case  of  contravention. 
He  is  to  pass  over  the  contravener,  and  serve  to  the  party 
last  infeft  who  did  not  contravene.  The  Legislature  saw  no 
other  way  of  enabling  the  heir  to  escape  from  liability  for  the 
cootravener's  debts,  than  by  sanctioning  a  marked  deviation 
from  feudal  principles,  and  allowing  him  to  make  up  his  title 
hy  passing  over  the  person  last  infeft  in  the  fee.  It  is  said 
that  John  Farquhar  could  not  contract  debts  which  could 
be  made  to  affect  the  estate, — that  his  sisters,  or  even  any 
remoter  substitute,  could  have  prevented  him  from  doing  so  by 
a  declarator  of  irritancy ;  but  it  is  clear  that  the  only  effect  of 
soch  a  declarator  would  be,  not  to  preserve  the  entail,  hut  to 
bring  it  immediately  to  an  end,  by  giving  the  estate  to  the  heirs- 
portioners  in  fee-simple.  And  it  is  difficult  to  believe  that  a 
court  of  law  would  ever  give  effect  to  a  penal  irritancy,  of  which 
this  was  to  be  the  necessary  result.  It  is  said  that  John  Farquhar 
night  have  left  a  son  or  a  single  heir-female — that  there  was  a 
possibility  that  heirs-portioners  might  not  have  succeeded.  Ad- 
mitting this,  it  does  not  affect  the  argument  in  the  case  which 
has  actually  occurred.  There  is  no  inconsistency  in  holding 
that  a  party,  who  is  prohibited  from  contracting  debt  in  a  certain 
event,  may  yet  be  entitled  to  contract  debt  which  will  affect 
the  estate,  if  the  entail  should  come  to  an  end  by  the  succession 
of  heirs-portioners.  The  prohibition  against  contracting  debt 
remains  effectual  so  long  only  as  the  entail  is  in  force.  This 
doctrine  is  well  illustrated  by  the  case  of  Henry  v.  Watt.  Even 
supposing  John  Farquhar  had  been  a  fettered  proprietor  during 
his  life,  the  entail  having  come  to  an  end  at  his  death,  the  estate 
reoiaiDed  in  his  karediiaa  Jaeena  as  an  unfettered  fee,  and  was 
consequently  liable  to  be  affected  by  his  debts ;  for  the  question 
is  not,  whether  the  debts,  when  contracted,  were  struck  at  by  the 
entail,  but  whether  they  can  be  made  effectual  against  the  estate, 
now  that  the  entail  is  at  an  end  ?  The  present  claimant  is  con- 
fident that  this  question  must  be  determined  in  Uie  affirmative. 

Pleaded  by  the  Misses  Farquhar — 
The  true  question  to  be  decided  Is,  whether  the  property  of 
Gilmilnscroft  was  a  fee-simple  in  the  person  of  the  late  John 
Gray  Farquhar,  or  continued  an  entailed  estate  in  him  until  it 
was  vested  io  his  sisters  ?  It  is  of  importance  to  observe,  that 
the  clause  calling  the  Misses  Farquhar  as  the  heirs  whatsoever 
of  Jean  Farquhar,  occurs  in  the  middle  of  the  destination,  and 
immediateiy  before  a  long  series  of  postponed  substitutes, — 
that  the  fetters  of  the  entail  are  complete,  and  directed  against 


all  the  substitutes  without  exception, — and  thnt,  in  regard  to 
the  character  in  which  the  Misses  Farquhar  made  u^  their  title, 
it  was  as  heirs  of  tailzie  and  provision  to  their  brother  nnder 
the  destination, — the  heirs  whatsoever  of  Jean  Farquhar  being 
in  fact  the  precise  character  in  which  both  their  brother  and 
their  father  made  up  their  titles.  The  only  difference  is,  that 
in  consequence  of  the  entailer's  omission  to  exclude  heirs-por- 
tioners,  notwithstanding  of  his  intention  to  keep  up  the  entail 
throughout  a  long  series,  the  succession  of  heirs-portioners  de- 
stroyed the  entail,  and  necessarily  made  the  estate  a  fee-simple. 
The  argument  on  the  other  side  derives  all  its  plausibility 
from  confounding  the  case  of  heirs-portioners  succeeding  to  an 
estate  under  a  destination  to  heirs  whatsoever,  having  a  long 
series  of  substitutes  called  after  them,  with  the  case  of  heirs 
whatsoever  of  the  last  substitute  called  at  the  end  of  a  long 
destination.  No  two  cases  can  be  more  unlike.  Where  the 
last  substitute  of  a  series,  to  whom,  and  to  whose  heirs  what- 
soever, an  entailed  estate  is  destined,  takes  up  the  property, 
he  is  a  fee-simple  proprietor,  because  the  clause  in  favour  of 
heirs  whatsoever  is  merely  a  clause  of  style,  originally  intro- 
duced to  prevent  the  estate  from  falling  to  the  Crown  or  su- 
perior, and  used  without  any  intention  of  fettering  the  last  spe- 
cial substitute,  or  benefiting  his  heirs  whatsoever  at  his  ex- 
pense. But  if  it  be  admitted  that  Gilmilnscroft  was  effectually 
entailed  on  Jean  Farquhar  and  her  descendants,  so  long  as  they 
were  males,  or  if  females  not  heirs-portioners,  it  follows  ne- 
cessarily that  John  Gray  Farquhar  was  under  the  fetters  of  the 
entail ;  because  heirs-portioners  are  only  presumptive  heirs  till 
their  immediate  predecessor  dies.  Their  succession  may  be 
disappointed  at  any  time  by  the  birth  of  an  heir-male ;  or,  when 
the  succession  opens,  only  one  of  them  may  be  alives  It  was 
therefore  impossible,  before  John  Farquhar's  death,  to  know 
whether  the  succession  of  heirs-portioners  was  to  take  place  or 
not.  The  thing,  therefore,  truly  pleaded  on  the  other  side  is, 
that  there  was  a  contingent  fettering  of  John  Gray  Farquhar — 
.that  in  one  event  he  was  to  be  regarded  as  an  entailed  pro- 
prietor, and  in  another  not, — and  that  his  real  character,  which 
it  was  impossible  to  determine  in  his  life,  was  to  depend  on  his 
being  succeeded  by  one  heir,  or  by  heirs-portioners.  The 
strangeness  and  novelty  of  such  a  doctrine  is  sufficient  for  its 
condemnation. 

At  advising, 

Lord  Mackenzie, — The  question  comes  to  this,  whether  the 
brother  held  the  estate  free,  or  under  the  fetters  of  the  entail  ? 
If  he  held  it  free,  the  Lord  Ordinary's  interlocutor  is  wrong,.^if 
not,  it  is  right.  It  is  said  that  he  held  it  free,  because  the  heirs 
next  in  succession  to  him  were  heirs-portioners.  Now,  when 
an  entailed  estate  comes  to  the  heirs  whatsoever,  and  assignees 
of  the  granter,  in  the  end  of  the  destination,  I  understand  the 
fetters  not  to  affect  these.  But,  further,  I  understand  the  fet- 
ters to  be  held  not  to  be  imposed  in  favour  of  them.  They  are 
viewed  as  thrown  in  merely  to  exclude  the  Crown's  taking  as 
ullimu9  htarea,  or  as  a  declaration,  that  after  the  entail  is  ended, 
the  ordinary  legal  succession  is  to  revive  again,  without  fetters 
by,  or  privileges  from  the  entail.  In  this  way  the  heir  of  en- 
tail who  is  last  before  such  heirs  whatsoever,  is  regarded  as  the 
last  heir  of  entail,  and  so  is  free  of  the  fetters,  because  there  is 
truly  no  heir  of  entail  intended  to  be  protected  by  fetters  after 
him.  But  this  is  not  a  case  of  that  kind  at  all.  To  come 
nearer  to  the  present  case,  when  an  entailed  estate  actually 
comes  to  heirs-portioners,  then,  also,  I  understand  the  fetters  to 
be  at  an  end,  because  the  Statute  gives  no  warrant  for  the 
division  of  an  estate,  entailed  and  registered  as  one,  into  an  in- 
definite number  of  small  entailed  estates.  There  is  no  provision 
for  sucH  a  division,  nor  can  we  suppose  it  contemplated  and  in- 
tended by  any  entailer.  It  is  inconsistent  with  the  whole  frame 
of  an  entail.  How  could  the  fetters  work  if  an  entailed  estate 
were  held  in  common  property  or  divided  into  half-a-dozen 
shares,  and  these  again  divided  without  limit  ?  Or  how  could 
this  preserve  a  fismily,  or  estate,  or  name?  I  therefore  admit  an 
entail  to  be  at  an  end  when  the  estate  actually  comes  to  heirs- 
portioners.  But  I  cannot  see  why  an  entail  should  be  at  an  end 
because  it  has  come  to  the  heir  of  entail  next  to  heirs-femate, 
and  where  there  is  no  exclusion  of  heirs-portioners,  but  where 
these  are  not  the  mere  heirs  whatsoever  at  the  end  of  the  ties- 
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tination,  bat  bave  otber  beirs  of  entail  subitituted  after  tbem. 
For,  Isl,  tbe  diviaion  may  never  take  place ;  there  may  be  but 
one  female  heir,  or  Done :  2c/,  We  cannot,  in  such  case,  lay  tbat 
the  entailer  did  not  regard  these  contingent  bcira-portioners  at 
fit  to  be  protected  by  tbe  entailing  fetters.  We  are  sure  of  the 
contrary  by  tbe  extension  of  tbe  destination  after  tbe  heirs-fe- 
male, and*  tbe  general  application  of  the  fetters  to  these  after 
beirs.  I  cannot  therefore  hold  the  beir  of  entail  next  to  presump- 
tive beirs-portioners  to  be  free.  The  entail  may  go  on.  It  may 
overleap  the  heirs-portioners,  and  last  for  ^ges  one  and  indivi- 
sible. And  in  any  event,  it  goes  to  those  that  we  cannot  say 
were  not  ranked  among  the  beirs,  and  protected  by  the  entail,  or 
that  were  to  bold  it  merely  as  under  ordinary  legal  soccession. 
It  is  said  to  be  a  general  rule,  that  whenever  it  appears  tbat  an 
beir  of  entail  will  be  free  of  the  fetters,  the  heir  next  before 
bim  is  also  free,  because  tbe  after  heir  cannot  pursue  for  irri- 
tancy, so  as  to  hold  tbe  estate  himself  in  fee-simple.  But  un- 
der that  rule,  all  entails  would  be  unavailing.  Tbe  last  heir 
is  free,  therefore  tbe  next  to  him  is  free,  and  so  the  next 
to  him,  back  to  the  first  in  tbe  destination.  They  would  in 
this  way  all  go  free  in  succession, — just  as  in  a  child's  game  at 
cards,  when  one  is  knocked  down,  th(*y  all  fall  in  their  turn. 
But  we  can  never  adopt  that  rule.  We  may  adopt  tbe  rule, 
tbat  the  beir  immediately  before  the  beirs  whatsoever,  and  as- 
signees of  the  granter,  is  free ;  but  we  can  do  no  more.  We  can 
never  adopt  tbe  general  rule  pleaded. 

Lord  Gilliet  concurred  with  Lord  Mackenxie. 

Lord  FuUerton, — This  is  a  case  of  nicety  and  difl&culty,  and 
after  hearing  tbe  opinions  just  delivered,  I  must,  of  course,  ex- 
press mine,  which  is  different,  with  great  hesitation.  But  I 
think  tbat  the  heirs-portioners  do  represent  their  brother,  which 
it  in  result  tbe  same  as  holding  that  be  was  the  unfettered  pro- 
prietor of  the  estate  at  the  period  of  bis  death.  There  cannot 
be  a  doubt  of  tbe  intention  of  the  entailer.  He  made  over  the 
estate  to  the  heirs-male  of  bis  own  body ;  whom  failing,  bis 
daughter,  Jean  Farqubar,  and  the  heirs  whatsoever  of  her  body ; 
whom  failing,  tbe  heirs -female  of  her  present  or  any  subsequent 
marriage,  and  tbe  beirt  whatsoever  of  their  bodies ;  whom  fail- 
ing, to  Dr  William  Farqubar,  &&, — the  line  of  succession  being 
protected  by  all  the  prohibitions  of  a  strict  entail.  He  evi- 
dently considered  tbat  heirs-portioners  were  excluded.  There 
was  a  special  power  to  alter  the  succession,  wherever  the  ap- 
parent and  presumptive  heirs  were  female,  so  at  to  *'  ^etile  the 
estate  upon  a  younger  daughter  in  preference  to  an  elder  daugh- 
ter."  Accordingly,  in  the  former  case,  depending  between  the 
eldest  sister  and  the  youngest,  it  was  maintained  that  there  was 
enough  in  tbe  deed,  by  implication  at  least,  to  exclude  heirs- 
pordonert.  But  this  argument  was  unsuccessful.  It  was  held 
that  heirt-portionert  were  not  excluded ;  and  that,  consequently, 
the  fetters  bad  become  inoperative,  and  the  entail  had  come  to 
an  end.  The  younger  daughter  thus  succeeded  in  her  action, 
declaring  that  she  and  her  sister  were  entitled  to  the  estate  at 
beirt-portloners  of  tbe  late  John  Gray  Farqubar;  and  titles  were 
made  up  by  them  accordingly.  The  queddon  now  is,  whether 
they  represent  the  preceding  beir,  their  brother ;  or,  whether  they 
have  a  right  to  plead  the  fetters  of  the  entail  against  bis  debts. 
I  do  not  think  this  question  is  solved  by  what  the  Lord  Ordi- 
nary says  about  contingent  fettering.  Tbat  is  no  novelty.  It 
happens  in  every  case  in  which  the  deeds  or  debts  of  tbe  last 
substitute  come  in  question.  The  last  substitute  under  an  en- 
tail unquestionably  holds  tbe  estate  under  its  fetters ;  and  it  is 
not  known  until  hit  death,  whether  he  has  the  uncontrolled 
power  of  disposal  or  not.  The  true  way  of  stating  the  proposi- 
tion is,  not  tbat  he  holds  tbe  estate  In  fee-simple,  but  that,  in 
tbe  event  of  his  not  leaving  heirs  of  his  body,  or  proper  beirt 
of  entail,  there  is  nobody  in  existence  who  can  plead  the  fetters 
Against  him  or  bis  deeds.  Now,  this  is  a  thing  which  cannot 
be  known  till  his  death,  just  as  in  the  present  case  it  could  not 
be  known  till  the  death  of  the  late  proprietor,  whether  he  left 
two  sisters  heirs-portioners  of  provisions,  or  one  a  fettered  heir 
of  entail.  But  again,  I  do  not  mean  to  bold  that  it  necessarily 
follows,  from  the  circumstance  of  a  party's  not  being  fettered, 
that  be  cannot  plead  tbe  fetters  against  a  prior  heir.  I  can  sup- 
pose the  case  of  fetters  being  laid  upon  one  heir,  for  tbe  express 
purpose  of  giving  the  fee-simple  of  the  estate  to  another.  This 
was  the  case  in  Henry  v.  Watt,  where  tbe  destination  was  to 


Robert  Henry,  and  tbe  heirs-male  of  hit  body ;  whom  fisiling, 
to  Robert  Watt,  and  tbe  heirs-male  of  his  body ;  whom  failing, 
to  bit  heirs  and  assignees  whomsoever  ;  while  the  .fetters  were 
laid  only  on  Henry,  and  the  heirs-male  of  bis  body.  There  it 
was  clear  that  Watt,  though  not  subject  to  tbe  fetters  of  the 
entail,  might  have  pleaded  them  against  Henry ;  because  sucli 
wat  clearly  the  intention  of  tbe  entailer.  But  I  cannot  think 
that,  although  under  the  terms  of  th^  destination  this  coulil 
be  done,  the  same  principle  applies  to  this.  I  think  it  would 
require  some  clear  expression  of  the  entailer's  intention,  tbat 
a  party  is  to  be  so  favoured  as  to  be  able  to  plead  fetters  to 
which  he  himself  is  not  liable.  Such  a  case  at  that  jutt  men- 
tioned is  really  an  exception  from  the  general  rule;  accord- 
ing to  which  it  may  be  fairly  held,  that  as  the  fetters  are  im- 
posed in  order  to  preserve  tbe  estate,  they  come  to  an  end 
when  that  object  is  no  longer  attainable.  Tbe  analogy  of  tbe 
case  where  the  heirt  whatsoever  and  assignees  of  tbe  granter 
succeeding,  is  clearly  in  favour  of  tbe  general  proposition. 
There  it  is  held  that  such  beirs  cannot  plead  the  fetters  against 
tbe  immediately  preceding  beir.  When  tbe  estate  devolvet 
upon  them,  it  is  said  to  have  been  held  in  fee-simple  by  tbe 
last  substitute,  because  they — the  heirs  whatsoever — are  not 
persons  in  whom  the  entail  is  to  subsist,  and  in  whose  &vour 
tbe  entailer  intended  the  fetters  should  operate.  Now,  in  tbe 
present  case,  I  cannot  think  tbe  heirs-portioners  ttand  in  a  dif- 
ferent tituatioD.  It  is  said  tbat  they  are  favoured  persons,  be- 
cause they  are  called  as  heirt  of  entail,  and  followed  in  the  des- 
tination by  various  other  substitutions.  That  would  be  con- 
clusive if  they  took  in  that  character — if  they  took  as  beirs  of 
entail ;  i.  e.,  at  partiet  through  whom  the  estate  would  go, 
under  tbe  fetters,  to  tbe  next  heirs  in  tbe  destination,  according 
to  the  terms  of  the  deed.  But  they  take  in  a  totally  different 
character :  they  take  in  consequence  of  the  legal  inefficacy  of 
tbe  entail,  for  the  purpose  of  the  entailer,  and  under  a  charac- 
ter clearly  not  favoured,  or  even  cont^plated  by  the  entailer, 
viz.,  as  heirs-portioners  entirely  free  from  the  fetters.  If  ibey 
bad  taken  at  fettered  heirs — as  tbe  channel  of  transmitting  the 
estate  in  tbe  succeeding  line  of  descenr, — tbe  only  character  in 
which  they  are  called, — there  could  have  been  no  doubt  that 
they  were  not  bound  by  tbe  deeds  of  their  predecessor.  But 
they  do  not  take  under  that  character  ;  and  *I  therefore  doubt 
whether  they  can  be  held  out  as  being  favoured  parties  en- 
titled to  plead  the  fetters.  They  stand  in  the  same  situation 
as  beirs  whatsoever  and  assignees,  in  the  general  case.  The 
circumstance  of  there  being  substitutes  of  entail  called  after 
them,  so  far  from  being  favourable  to  them,  is  against  them. 
It  shows  tbat  the  entail  was  not  intended  to  come  to  an  end  in 
their  persons ;  and  that  event  was  a  contingency  not  contem- 
plated by  the  entailer.  It  is  undeniable,  that  by  the  terms  of 
the  entail,  the  fetters  are  imposed  on  these  ladies  at  tbe  beirt 
whatsoever  of  Jean  Farqubar,  as  expressly  as  on  the  other  sub- 
stitutes ; — just  as,  in  the  ordinary  case,  the  fetters  bear  to  be 
imposed  on  tbe  heirs-general  called  in  the  last  clause  of  the 
destination.  But  in  the  present  case,  at  in  tbe  latter,  these 
parties  plead,  and  have  established,  that  the  fetters  cannot  af- 
fect them ;  because,  by  the  operation  of  law,  the  entail  has 
come  to  an  end  in  their  person ;  and  that  being  fixed,  I  do 
not  see  why,  in  the  one  case  more  than  in  the  other,  parties  who, 
on  that  ground,  have  got  rid  of  tbe  fetters,  should  be  entitled 
to  urge  them  against  the  debts  or  deeds  of  their  predecessor. 

Lord  President, — After  having  heard  Lord  FuUerton,  I  can- 
not say  that  I  do  not  feel  difficulty  in  this  case ;  but  I  am, 
nevertheless,  still  inclined  to  concur  with  the  majority  of  the 
Court.  I  have  hardly  any  thing  to  add  to  what  Lord  Mac- 
kenzie said.  There  is  a  manifest  distinction  between  this  case 
and  that  of  the  heir  immediately  before  the  destination  to  the 
entailer's  beirs  and  assignees.  Here  the  clause  under  which 
tbe  heirs-portioners.  succeed,  it  followed  by  teveral  special 
branches.  And  if  there  had  been  a  tingle  dtughter  instead  of 
two,  she  would  have  made  up  her  title  at  heir  of  entail.  It 
was  impossible  to  predict  tbat  this  would  not  be  the  cate.  One 
of  the  daughtert  might  have  died.  It  bat  been  found  tbat  tbe 
entail  is  not  effectual  against  the  beirs-portionert.  Still  they 
took  under  the  destination  of  the  entail ;  and  the  question  is, 
whether  they  are  liable  for  tbe  debts  of  the  last  beir?  For  tbe 
reasons  stated  by  Lord  Mackenzie,  I  think  they  are  not. 
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The  Court  odheretL 

Mr  Hamilton's  Authorities Ersk.  B.  III.  t.  8,  §32,  50,  51, 

6S  and  82.  1  Be\V%  Com.,  p.  658-9.  Henry  v.  Watt,  13th 
June  1832.     Ersk.  B.  HI.  t.  8,  §  70.  92. 

Misses  Farquhar*s  Authorities Craig  de  Feudis,  Lib.  II. 

Dieg.  17.  §  11  and  12;  Lib.  1.  D.  10,  §  6;  Lib.  IL  D.  14.  § 
2,  3.  M'Kenzie,  B.  III.  t.  10.  Dirleton  voce  Limitation. 
Stair,  B.  II.  t.  3.  §  43;  B.  IV.  t.  18,  §  8.  Ersk.  B.  IV.  t. 
18,  §  1 ;  B.  III.  t.  8,  §  32.  Earl  of  March  o.  Kennedy,  M. 
15.412.  Lesslie,  15th  December  1710,  M.  15,358.  Henry  v. 
Watt,  13tb  June  1832.  Mure  o.  Mure,  16th  February  1837. 
Mowat,  6th  February  1823. 

Lord  Ordinarjf^  Cockbum. — For  Mine*  Farquhar,  Solici- 
ror-General  (McNeill),  Christison  ;  £.  and  A.  M*Millan,  W.S., 
Agemii — For  iUi-  Hamilton,  Dean  of  Faculty  (Wood),  Mac- 
kenzie;  Joko  Bowie,  W.S.,  Agent, — N.  Clerk f  H.B.J 


Ath  February  1842. 
First  Divibion (H.B.) 

No.  1 1 8. — Andrew  Wand  and  Curators,  Pursuers 
and  Respondents,  v.  Charles  Stewart  and  James 
GiBB,  Defenders  and  Advocators. 

Landlord  and  Tenant — Sequestration — Pro  indiviso  Proprietors 
—  Circumstance*  in  which  Mequestration  of  the  whole  crop  and 
stocking  on  certain,  lands,  at  the  instance  of  a  proprietor,  pro 
indiviso,  of  two-thirds,  with  the  concurrence  of  a  party  holding 
right  hg  decree  of  maiUs  and  duties  to  the  rent  of  the  other 
third,  held  not  incompetent. 

Alexander  M'Call  let  to  Charles  Stewart,  for  nine- 
teen years  from  Martinmas  1818,  at  a  yearly  rent  of 
£66,  all  and  whole  the  fourth  part  or  quarter  of  the 
lands  of  Westertown  of  Pitgobar.  During  the  cur- 
rency of  the  lease  the  property  of  the  lands  was  trans- 
ferred from  M*Call  to  Andrew  Wand  (a  minor)  to  the 
extent  of  two-thirds,  while,  by  decree  of  maills  and 
duties,  the  right  to  the  rents  of  the  other  third  was 
acquired  by  Mrs  Agnes  Sawers  or  Howden.  The 
original  tenant  having  died,  was  succeeded  in  the  lease 
by  his  son,  Charles  Stewart,  against  whom  Wand,  with 
the  consent  of  his  curators,  presented  a  petition  to  the 
Sheriff  of  Perthshire,  in  which,  on  the  narrative  that 
the  rent  of  the  lands  let  amounted  to  £66,  under  an 
annual  deduction  of  £16  for  the  want  offences  (which 
deduction  for  1836  and  1837  Mrs  Agnes  Sawers  or 
Howden  had,  with  her  husband's  consent,  agreed  should 
be  retained  by  the  tenant  out  of  her  third  of  the  rent), 
and  under  dedaction  also  of  10s.  annually,  from  1829 
to  1836,  for  ground  resumed  for  plantation,  leaving 
rent  to  the  amount  of  £40  past  due  for  crop  1836,  and 
to  the  amoant  of  £43.  10s.  about  to  become  due  for 
crop  1837,  he,  with  consent  of  the  said  Agnes  Sawers, 
and  under  deduction  of  such  public  burdens  as  the 
tenant  should  prove  to  have  paid  by  producing  vouchers, 
craved  the  Sheriff  to  decern  against  him 

'*  for  the  sum  of  £40  aforesaid,  being  for  the  rent  of  crop  1836, 
which  fell  due  as  aforesaid ;  and  also  for  the  sam  of  £43.  10s. 
Sterliog,  being  for  the  rent  of  crop  1837,  to  become  due  as 
aforesaid,  with  the  interest  that  may  be  due  on  these  sums  at 
pajraenty  and  full  expenses ;  and  in  the  meantime,  in  security 
of  the  said  sum  of  rent  due  for  crop  1836,  and  of  the  said  sum 
of  rent  to  become  due  for  crop  1837,  to  grant  warrant  for  in- 
ventorying and  sequestrating  the  whole  crop,  stocking,  bestial, 
implementt  of  husbandry,  household  furniture,  goods,  gear,  and 
other  effects  on  said  possession,  for  the  rents  they  are  respec- 
tively liable  for;  and,  on  an  inventory  being  reported,  to  grant 
warrant  for  tdting  as  much  of  the  sequestrated  effects  as  will 
latisfy  and  pay  the  turn  already  due  and  incurred,  together  with 


the  expense  of  sequestration  and  roup,  and  all  other  procedure 
to  fulluw  hereon." 

Among  other  preliminary  defences,  Stewart,  found- 
ing on  the  case  of  Ritchie,  17th  December  1830, 
pleaded  specially,  that  ^*  the  application  is  incompetent, 
as  the  conclusion  for  decree  for  payment  of  rent  can- 
not be  entertained  in  a  summary  form,  and  the  other 
conclusions  are  merely  subsidiary,  and  oiade  dependent 
upon  the  first  one  for  decree." 

The  Sheriff-substitute,  by  interlocutor  11th  Septem- 
ber 1837,  repelled  <'the  objection  to  the  form  of  the 
action,"  adding  in  a  note : 

'*  The  proctice  in  this  Court  of  concluding  for  ordinary  de- 
cree for  arrears,  and  for  deficiency  after  application  of  the  hy- 
pothecated effects,  is  not  usual  in  other  inferior  courts,  and  is 
very  much  opposed  to  the  train  of  recent  decisions  in  the  Su- 
preme Court ;  nevertheless,  it  has  the  advantage  of  saving  a 
multiplicity  of  actions." 

The  Sheriff,  on  appeal,  having  affirmed  this  interlo- 
cutor, Stewart  pleaded  on  the  merits,  that  there  was 
"  a  pluris  petitio  to  a  considerable  amount,"  more  espe- 
cially as  the  petitioners,  by  their  own  confession,  had 
right  only  to  two-thirds  of  the  rent,  and  were  not  en- 
titled, under  an  alleged  agreement  to  which  he  was  no 
party,  to  throw  the  burden  of  the  deduction  to  which 
he  was  entitled,  on  a  party  having  right  to  only  one- 
third  of  the  rents :  Ersk.  B.  II.  t.  6,  §  66,  Paxton  r. 
Hunter,  Mor.  16,121.  Wingate,  17th  February  1809, 
F.  C.  Brown,  23d  February  1826.  Stewart  had  pre- 
viously consigned  the  rent  of  1 836,  under  reservation 
of  his  claims  for  abatement,  and  obtained  a  recal  of  the 
sequestration — the  petitioners  not  opposing  it ;  and  he 
now  lodged  a  bond  of  caution  by  James  Gibb  for  the 
current  rent  (1837),  as  the  amount  might  be  ascertain- 
ed. In  respect  of  this  consignation  and  caution,  the 
petitioners  lodged  a  minute  departing  "  from  the  de- 
mand made  in  the  petition  for  a  personal  decerniture" 
against  the  defender. 

Thereafter  the  Sheriff-substitute,  before  closing  the 
record,  appointed  parties  ^*  to  lodge  minutes  on  the 
state  of  the  action  in  point  of  form,"  and  issued  the 
following  note : 

'*  The  action  was  one  of  sequestration,  and  for  decree  for 
rents.  The  sequestration  has  been  recalled,  and  the  conclusion 
for  payment  has  been  passed  from,  and  nothing,  therefore,  re- 
mains for  decision  but  the  expenses.  The  bond  is  not  one  con- 
ditional to  pay  what  might  be  fixed  in  this  process,  but  one  ab- 
solutely to  pay  the  fixed  rent  of  a  certain  year.  The  other  year's 
rent  is  nowise  secured.  In  these  circumstances,  there  appenrs 
no  termini  hahiles  for  a  decision.  The  parties  are  permitted  the 
opportunity  of  being  heard  before  closing  the  record,  that  it  may 
be  amended,  if  necessary.  A  supplementary  ordinary  action 
for  payment  of  the  rents  might  be  the  best  mode  of  extricating  the 
case,  to  which  the  cautiqper  might  be  made  a  party,  but  the 
terms  of  the  bond  appear  to  have  precluded  any  discussion  as 
to  the  rent  of  the  year  1837." 

The  petitioners  and  Mrs  Howden  adopted  the  sug- 
gestion of  the  note,  and,  afler  repeating  the  statements 
contained  in  the  original  petition,  and  narrating  the 
procedure  which  had  taken  place  under  it,  slated,  that 
they  had  "  deemed  it  necessary  to  bring  the  present 
supplementary  action  against  the  said  Charles  Stewart, 
and  also  against  the  said  James  Gibb  as  his  cautioner." 
They  accordingly  concluded  against  Stewart  for  pay- 
ment to  Wand  of  £6.  3.  4.  as  balance  of  rent  due  for 
crop  1836, — against  Stewart,  and  Gibb  as  his  cautioner, 
for  payment  also  to  Wand  of  £43.  lOs.,  under  certain 
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deductions,  as  rent  of  crop  1837, — and  farther,  against 
Stewart  for  payment  to  Mrs  Howden  of  £3.  19*  2^  as 
the  balance  of  her  third  of  the  rent  of  1836,  and  of 
£6  as  her  balance  of  the  rent  of  1837,  under  certain 
deductions. 

In  defence  to  this  action  Stewart  and  Gibb  pleaded 
— I.  This  action,  being  brought  as  supplementary  of 
a  previous  one,  which,  in  so  far  as  regards  its  merits, 
has  been  sopited  or  abandoned,  and  brought  to  an  end, 
it  is  an  incompetent  and  irregular  proceeding,  and  will 
fall  at  once  to  be  dismissed  as  incompetent,  with  costs. 
2.  This  action  is,  in  various  important  and  substantive 
particulars,  totally  dissimilar  to  the  previous  one ;  and 
upon  this  gpround  also  it  is  incompetent,  and  will  fall 
to  be  dismissed,  with  expenses.    3.  Even  if  the  action 
could  be  taken  up  and  regarded  as  a  separate  one,  it 
is  incompetent  and  irregular,  in  so  far  as  the  instance 
of  the  pursuers,  Mrs  Howden  and  her  husband,  are 
concerned,  seeing  they  already  hold  a  decree  of  the 
Supreme  Court  for  what  is  here  concluded  for  in  their 
name.    4.  In  so  far  as  the  action  is  directed  against 
the  defender,  Mr  Gibb,  upon  his  bond  of  caution,  the 
action  is  incompetent  aud  irregular,  seeing  the  bond 
was  judicial,  and  merely  an  accessory  of  the  previous 
process,   and  any  decree  that  might  be  pronounced 
in  that  process  could  not  be  competently  made  the 
ground  of  a  separate  action ;  and  the  conclusions  of 
the  previous  action  having  been  passed  from  and  aban- 
doned, the  bond  has  fallen.    5.  The  pursuer,  Mr  Wand, 
cannot  competently  maintain  any  new  action  for  re- 
covery of  the  rents  sought  to  be  recovered  under  the 
previous  process,  until  the  previous  action  have  been 
dismissed  with  full  expenses,  and  until  he  have  paid 
the  whole  expenses  of  that  previous  process.  6.  Quoad 
the  rent  of  crop  and  year  1836,  the  pursuer,  Mr  Wand, 
has  been  more  than  paid  his  just  proportion  of  that 
rent,  and  he  had  no  ground  whatever  for  making  it  the 
subject  either  of  a  supplementary  or  a  separate  suit. 
7.  In  reference  to  the  whole  subject-matter  of  the  pre- 
sent suit,  the  action  is  groundless,  because  unnecessary 
and  uncalled  for ;  seeing  that,  whilst  the  defender,  Mr 
Stewart,  was  always  ready  to  pay  the  balance  of  rent 
for  crop  and  year  1836,  due  to  Mrs  Howden  and  her 
husband,  payment  never  was  demanded  at  their  in- 
stance) and  that  payment  of  the  moiety  of  the  rent  for 
crop  and  year  1837,  due  at  Candlemas  last,  was  offered 
to  be  paid  on  the  pursuers'  granting  proper  receipts 
for  their  respective  profiortions,  and  that  long  before 
this  action  was  raised.     Lastly,  In  the  shape  and  situ- 
atioQ  in  which  matters  are  now  placed,  and  stand  be- 
tween the  parties,  the  defender,  Mr  Stewart,  is  entitled 
to  retain  the  rent  in  his  hands,  especially  that  propor- 
tion of  it  in  which  the  pursuer,  Mr  Wand,  is  in  the 
right,  until  his  claim  for  the  expenses  of  this  and  the 
previous  process  be  determined,  and  his  claim  for  abate- 
ment on  account  of  ground  taken  off  and  planted  be 
adjusted,  and  that  in  security  of  these  claims. 

The  Slieriff-substitute  pronouncad  the  following  in- 
terlocutor : 

*'  25th  July  1838.— Having  adviged  this  process,  Repels  the 
objections  urged  against  the  same  being  conjoined  with  the  ori* 
ginal  action  of  sequestration,  and  conjoins  the  actions  accord- 
ingly :  Allows  parties  to  noake  such  additions  to  their  revised 
papers,  and  (o  meet  the  additions  of  each  other,  so  that  the  re- 
cprd  may  be  thereon  closed  in  these  conjoined  actions,  reserving 


always  the  effect  of  the  defenders'  objections,  as  bearing  on  the 
title  to  sue,  and  otherwise,  on  the  merita.'* 

"  Hugh  BAacLAT." 
"  Note, — There  isnodisputingbot  what  the  case  has  got  nucli 
involved.  But  there  does  not  appear  any  welUfounded  objec- 
tion against  the  mode  adopted  by  the  pursuers.  In  all  the  cases 
founded  on  by  the  defenders,  it  will  be  observed  that  the  ori- 
ginal action  was  inept,  and  of  coarse  incapable  of  being  supple- 
mented. Here  there  is  no  question  as  to  the  competency  of  the 
sequestration,  whatever  objection  lay  against  the  personal  con- 
clusion. By  recal  of  the  sequestration,  the  action  by  no  means 
fell.  It  was  only  the  act  or  exeeutioH  of  the  sequestration  that 
was  recalled  on  cantion.  The  action  itself  remained  unaffected. 
As  well  might  it  be  argued  that  recal  of  arrestments  used  on 
the  dependence,  occasions  the  action  on  which  the  precept  is- 
sued to  perish.  The  cautioner  stood  (or  at  least  was  meant  to 
stand)  in  room  of  the  subjects  placed  under  sequestration.  Had 
the  pursuers  cboeen  to  arg^e  the  point,  the  Substitute  thinks 
now  that  be  would  have  been  brought  to  see  the  competency  of 
prosecuting  in  the  action,  to  the  effect  of  ascertaining  the  rents, 
and  thereby  warranting  execution  on  the  bond  (if  judidal)  to 
the  extent  of  the  sums  found  due  under  the  sequestration.  Bat 
as  no  decree  could  have  been  given  against  the  tenant  himself, 
there  is  no  advantage  in  bringing  this  new  snit ;  and,  besidee, 
the  cautioner  has  now  an  opportunity  of  seeing  that  no  greater 
burden  is  laid  on  him  than  what  he  can,  nnder  his  bond,  be 
justly  subjected  in..  Several  of  the  preliminary  objections  ap- 
pear directed  against  the  former  action  rather  than  the  present, 
and  so  may  be  too  late.  But  the  objections  to  the  title  are  re- 
served,_28th  November  1826,  Cargill;  29th  January  1829, 
Scott;  25tb  February  1829,  M'Dougall;  A.  Murray  v,  Wallace, 
in  this  Court ;  Act.  Moncreiff— ilft.  Gardiner  and  Spottiswood.*' 

This  interlocutor  was  affirmed,  on  appeal,  by  the 
Sheriff,  who  added  the  following  note : 

"  It  is  no  doubt  true,  that,  when  a  summons  is  radically  inept, 
its  conclusions  cannot  be  aided  by  a  supplementary  one ;  and  this, 
for  the  plain  reason,  that  there  is  no  competent  procesa  in  Court 
to  which  it  can  be  made  supplementary.  But  thia  is  not  the 
case  here.  The  sequestration  was  unquestionably  a  eompetent 
proeeu ;  and,  although  the  respondent,  by  lodging  a  bond  of 
caution,  gave  rise  to  some  embarrassment  as  to  the  power  of  the 
Court  to  extricate  the  rights  of  parties  in  that  process,  the  Sheriff 
is  of  opinion  that  the  process  was  not  put  an  end  to  by  the  pro- 
ceedings that  took  place  in  it.  It  was  just  a  case  in  which  a 
supplementary  action  was  warranted  and  advisable.  The  other 
points  of  the  case  also  have  been  properly  disposed  of.  There 
has,  surely,  been  much  unnecessary  litigation  where  the  sum 
substantially  in  dispute  between  the  parties  is  so  very  trifling." 

After  a  variety  of  procedure  in  the  conjoined  actions 
the  Sheriff-substitute  pronounced  the  following  inter* 
loGutor : 

"  \8th  March  1840 Having  advised  this  process.  Finds  that 

the  defender  does  not  now  insist  in  these  actions  for  any  farther 
allowance,  in  respect  of  ground  taken  for  planting,  than  the  sum 
credited  by  the  pursuers,  which  sum  appears  &rtber  to  have  been 
agreed  on  and  allowed  in  previous  settlements  between  the 
parties :  Finds,  in  reference  specially  to  the  defence  founded  on 
the  irregularity  of  the  sequestration,  now  mainly  pled  for  the 
defender,  that  the  contract  of  lease  was  made  between  the  de- 
fender and  one  party  proprietor,  and  the  rent  made  payable 
was  not  the  subject  of  division :  Finds  that  subsequently  the 
rent  suffered  a  division  in  the  persons  of  the  creditors :  Finds, 
in  reference  to  the  annual  deduction  awarded  to  the  tenant,  that 
it  was  immaterial  to  him  from  what  party  he  obtained  relief  of 
the  same,  provided  he  got  such  relief :  Finds  that  the  defender 
was  informed  extrajudicially,  and  in  front  of  the  action,  that  he 
was  to  obtain  the  beneflt  of  his  awarded  deduction  in  the  man- 
ner agreed  on  between  the  creditors :  Finds  that  he  baa  shown 
no  interest  to  object  to  such  arrangement-^no  damage  that  he 
can  thereby  sustain — and  no  third  party  has  appeared  to  chal- 
lenge the  same  t  Finds  nothing  in  the  correspondence  of  partiea 
and  their  agents  to  render  the  institution  of  these  actions  im- 
proper and  unnecessary,  or  to  prevent  the  pursuers  recovering 
their  expenses  occasioned  thereon  by  reason  of  the  pleat  and 
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defeoees  repelled :  On  the  merits,  appoints  the  cause  to  be  en- 
rolled, that  parties  may  state  what  order  they  crave  in  reference 
to  the  rents  consigned,  or  what  decree  the  pursuers  farther  crave 
under  their  summons :  Finds  the  pursuers  entitled  to  their  ex- 
penses, but  subject  to  modification,  in  respect  of  the  mode  in 
which  the  actions  have  been  conducted,  which  has  resulted  in  a 
mass  of  litigation  on  a  matter  of  small  importance :  Appoints 
an  account  thereof  to  be  lodged  and  taxed,  and  decerns." 

AgaiD,  OD  the  Ist  April  1640,  he  pronounced  the 
following  interlocutor : 

"  Having  resumed  consideration  of  the  process,  with  the  re- 
daiming  petition  of  the  defender,  reserves  entire  all  claim  com- 
petent to  the  defender  in  reference  to  the  ground  taken  for 
planting ;  sustains  the  sequestration,  as,  under  the  circumstances, 
not  incompetent ;  refuses  the  prayer  of  said  petition  ;  adheres 
to  the  jodgmeifit  reclaimed  against,  and  decerns. 

**  Hote The  rent  was  payable  in  one  sum,  and  to  one  party. 

Subsequently  a  change  took  place  in  the  proprietorship.  One 
party  got  right  under  an  absolute  title  to  two-thirds  of  the 
rent,  and  another  party  got  a  right  in  security,  or  rather  as  an 
heritable  creditor,  to  the  remaining  third.  The  tenant  remained 
equally  bound  for  the  whole.  A  deduction  was  awarded  him 
from  the  gross  rent.  This  deduction  the  heritable  creditor 
agreed  to  take  wholly  on  himself,  so  as  to  give  the  absolute 
profirietor  his  right  to  the  full  two-thirds  of  the  rent.  In  a 
question  between  the  creditors  of  these  parties,  or  even  between 
the  creditors  of  the  tenant  and  the  landlord,  there  might  be 
some  room  for  a  question  of  competition  of  diligence  and  right 
of  preference.  The  Sheriff-substitute,  however,  cannot  per- 
ceive where  is  the  title  or  the  interest  of  the  tenant  to  thrust 
himself  into  the  matter,  and  to  insist  that  the  deduction  shall, 
like  the  rent,  be  shared  in  equal  proportions." 

This  interlocutor  was  aiErmed  by  die  Sheriff,  who 
added  In  a  note : 

"  There  has  been  in  this  case  a  very  wanton  abuse  of  litiga- 
tion. The  defenders  had  no  legitimate  interest  to  interfere 
in  the  matter  as  they  have  done ;  and,  as  they  were  not  only  the 
origioators  of  the  discussion,  but  also  the  leading  movers  in  it 
after  it  commenced,  they  have  been  properly  found  liable  in 
expenses." 

Ultimately  the  Sheriff-substitute  pronounced  the  fol- 
lowing interlocutor : 

"  25M  September  1840 Approves  of  the  state  of  accounts 

aa  amended  under  directions  of  the  Court :  Allows  the  pursuers 
to  uplift  from  the  sum  consigned  the  sum  of  £47.  12.  9.,  with 
the  interest  which  has  arisen  thereon :  Allows  the  defender  to 
uplift  the  residue:  Finds  the  expenses  of  the  pursuers,  as  taxed, 
amount  to  £60.  9.  11^.,  which  modifies  to  £50;  and  for  that 
sum,  and  the  expense  of  extract,  decerns  against  the  defender." 

The  defenders  advocated ;  and  a  note  of  additional 
pleas  in  law  having  been  lodged  by  the  pursuers,  these, 
with  the  record  of  the  Inferior-court,  were  held  to  be 
the  record. 

The  pursuers'  additional  pleas  are  as  follows : — 1. 
The  petition  for  sequestration  and  sale  was  well  found- 
ed, in  respect  that  the  advocator,  Stewart,  was  owing 
and  liable  for  the  rents  therein  set  forth ;  and  that,  in 
such  circumstances,  a  landlord  is  legally  entitled  to 
have  his  tenant's  effects  sequestrated  and  eventually  sold, 
in  security  and  payment  of  the  rent.  2.  The  ordinary 
action  abo  was  well  founded,  in  respect  that  the  advo- 
cator, Stewart,  in  virtue  of  his  lease,  and  his  cautioner 
in  virtue  of  his  bond  of  caution,  were  respectively 
owing  the  sums  claimed  from  them.  3.  The  advocator 
was  not  entitled  to  other  or  larger  deductions  than  were 
allowed  to  him  in  these  actions,  in  respect,  (1.)  That 
the  £16  which  was  claimable  by  Stewart  under  the 
decreet«arUtnd  was  deducted  from  another  part  of  the 
rent  which  was  payable  by  him,  but  not  included  in 


either  of  these  actions :  (2.)  That  the  claim  for  the 
small  piece  of  planted  ground  was  illiquid,  but,  notwith- 
standing, deduction  was  given  for  a  sum  which  not  only 
was  the  full  value,  but  was  the  value  agreed  on  by  the 
parties ;  and,  (3.)  That  deduction  was  claimable  by 
Stewart  for  public  burdens,  only  on  his  producing 
vouchers,  and  deduction  theredf  was  always  offered 
and  given  to  him,  on  his  complying  with  that  condition. 
4.  The  advocator,  Stewart,  having,  in  the  process  of 
sequestration,  consigned  part  of  the  rent  in  dispute, 
and  found  caution  for  the  remainder,  it  was  competent 
in  that  process  to  have  pronounced  decree  for  the  sums 
consigned  in  the  bond  ;  although,  oh  majorem  cautetam^ 
and  to  save  the  discussion  of  the  advocators'  objection 
to  the  competency,  the  summons,  which  was  instituted 
for  rents,  included  those  for  which  these  sums  were 
owing. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  14/A  December  1841 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process,  repels  the  reasons  of  advo- 
cation, and  remits  to  the  Sheriff  Siiiip/tci7er»  and  decerns :  Finds 
the  advocators  liable  in  expenses ;  allows  an  account  thereof  to 
be  given  in,  and  remits  the  same  to  the  auditor  to  tax  and  to 
report. 

'*  Note The  Lord  Ordinary  is  clear  that  the  justice  of  the 

case  is  entirely  with  the  respondents ;  and  he  agrees  with  the 
Sheriffs,  depute  and  substitute,  that  the  advocator  has  been 
straining  points  of  form  very  groundlessly,  and  apparently  for 
no  object  except  litigation. 

'*  The  Lord  Ordinary  must  say,  however,  that  he  is  not  to  bo 
understood  as  approving  of  the  practice  of  the  Sheriff-court  of 
Perthshire,  mentioned  m  the  Sheriff's  note  of  the  11th  of  Sep- 
tember 1837'  If  the  case  had  turned  on  an  adherence  to  that 
practice,  the  preceding  interlocutor  would  not  have  been  pro- 
nounced." 

The  advocators  reclaimed.  At  advising, 
Lord  Presideni, — I  am  decidedly  of  opinion  that  there  has 
been  here  a  great  deal  of  unnecessary  litigation  ;  and  I  am  also 
free  to  say,  that  the  practice  of  the  Sheriff-court  of  Perth,  of 
introducing  a  personal  conclusion  for  payment  of  rent  in  the 
summary  petition  for  sequestration,  could  not  have  been  sanc- 
tioned. That  question,  if  raised  tempestivi  and  insisted  in, 
would  have  been  fiital  to  the  petition.  It  is  said  that  the  prac- 
tice is  most  expedient;  but  however  expedient  it  may  be 
thought  to  be,  it  has  received  no  countenance  from  the  recenc 
Act  of  Sederunt.  The  defender,  however,  instead  of  insisting 
on  this  preliminary  objection,  has  pleaded  the  nterits,  and  it  is 
by  these  that  the  case  must  now  be  decided.  Now,  in  the  first 
place,  I  cannot  think  there  is  any  foundation  for  the  plea,  that 
the  two  proprietors  had  no  right  to  make  the  arrangement  by 
which  the  deduction  to  be  given  to  the  tenant  was  thrown  en- 
tirely on  one  of  them.  The  petition  was  not  presented  in  the 
name  of  Wand  alone,  hot  with  the  consent  and  concurrence  of 
Mrs  Howden;  t.  e.,  it  was  presented  by  the  proprietors  of 
two-thirds,  with  the  concurrence  of  the  party  in  right  of  the 
rents  of  the  other  third.  Wand,  from  the  nature  of  the  hold- 
ing, was  not  entitled  to  sequestration  in  his  own  name,  but  tha 
deficiency  of  title  was  cured  by  the  concurrence  of  the  other 
party.  Then  I  am  satisfied  that  there  waa  nothing  irregular  in 
the  arrangement  as  to  the  deduction,  and  that  the  tenant  had 
no  interest  to  object  to  it.  But  then  it  is  objected,  that  the 
original  petition  and  supplementary  action  were  conjoined  after 
there  had  been  a  complete  recal  of  the  sequestration.  The  re- 
cal  was  merely  to  the  effect  of  Uberating  the  thing  seques- 
trated ;  and  the  interlocutor  of  the  Sheriff  accordingly,  after 
recalling  the  sequestration,  "  requires  the  parties,  within  seven 
days,  to  state,  in  terms  of  the  Act  of  Sederunt,  whether  they 
hold  their  pleadings  as  containing  their  full  and  final  statements 
of  fact."  It  is  clear  from  this  interlocutor  that  the  Sheriff 
understood  that  the  recal  had  done  nothing  more  than  remove 
the  nexui  which  the  sequestration  had  laid  on.    The  process 
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did  not  go  out  of  Court.  The  defenderi  arc  obliged  to  admit 
that  it  remained  in  Court  to  the  effect,  at  least,  of  obtaining  a 
decision  on  the  expenses;  but  I  tbink  it  remained  to  tbe  effect 
of  determining,  on  the  merits,  tbe  whole  sums  that  were  due. 
On  this  point  I  don't  see  any  difficulty.  Tbe  Sheriff  then 
sogt^esrs  a  supplementary  action,  but  afterwards  alters  bis  mind, 
and  thinks  tbe  original  actiwi  would  bare  been  sufficient.  The 
second  opinion  appears  to  me  the  more  correct  one.  Tbe  pursuers 
might  bare  gone  on  without  entering  into  a  new  and  expen- 
sive litigation.  Their  having  done  so,  though  at  the  suggestion 
of  tbe  Sheriff,  may  affect  the  question  of  expenses ;  but  as  to 
tbe  merits,  I  cannot  see  any  objection  to  the  competency  of 
the  supplementary  action  and  its  conjunctidta  with  the  original 
petition.  The  length  of  tbe  process  is  truly  monstrous,  and  the 
Sheriff  complains— as  he  well  might — of  the  flood  of  litigation. 
The  justice  of  the  case,  however,  is  clearly  with  tbe  pursuers, 
who  only  obtained  decree  for  the  sums  fairly  due  under  tbe 
lease.  The  only  question  is,  whether  tbe  pursuers  ought  not 
to  be  made  answerable  for  parts  of  the  litigation  as  having 
been  unnecessary  ?  On  this  ground  tbe  expenses  have  been 
modi6ed ;  and,  on  the  whole,  I  am  inclined  to  adhere  to  tbe 
Lord  Ordinary's  interlocutor. 

Lord  CrillieB, — I  am  not  able  to  adopt  tbe  view  of  the  case 
now  explained  by  your  Lordship,  though,  as  opposed  both  to 
your  Lordship  and  the  Sheriff,  I  roust  give  my  opinion  with 
peat  diffidence.  At  the  very  outset  of  tbe  process  an  ob- 
jection was  taken  to  the  regularity  of  the  petition  in  concluding 
for  payment  of  rent,  but  tbe  Sheriff  pronounced  an  interlocutor 
repelling  this  objection  and  the  other  preliminary  defences. 
Perhaps  it  was  competent  for  the  defender  to  have  advocated 
at  this  stage ;  but  for  not  having  done  so,  is  he  to  be  subjected 
to  the  penalty  of  not  being  entitled  to  obtain  redress  after- 
wards ?  This  seems  harsh,  and  I  cannot  assent  to  it.  But 
this  is  not  the  only  point  as  to  which  I  have  doubts.  It  b|»- 
pears  that  tbe  lands  under  lease  belonged  to  two  pro  indivUo 
proprietors — one  having  right  to  two-thirds,  and  tbe  other  to 
one-third.  A  process  is  brought  by  one  of  them,  with  the 
concurrence  of  the  other.  It  is  necessary  then  to  attend  to  the 
nature  of  this  process.  What  is  the  prayer  ?  It  is  for  seques- 
tration in  security  of  rent  for  crop  1836  and  1837 ;  and  the 
thing  sought  to  bie  sequestrated  manifestly  included  the  whole 
goods  and  gear  of  the  tenant,  subject  to  the  right  of  hypothec. 
Now,  I  would  here  stop  in  limine.  What  right  had  Wand 
thus  to  ask  sequestration  of  the  whole  ?  Tbe  objection  was 
fatal :  he  was  not  proprietor  of  the  whole.  What  right  bad 
Howden  to  ask  for  sequestration  ?  She  bad  no  feudal  right, 
and  could  not,  by  her  concurrence,  give  a  right  to  Wand  which 
was  not  in  herself.  I  cannot  get  over  this  preliminary  diffi- 
culty. There  was  here  a  sequestration  of  property,  of  which 
the  party  sequestrating  was  not  proprietor.  Is  this  agreeable 
to  the  law  of  Scotland  ?  It  is  a  new  doctrine  to  me,  that  se- 
questration is  competent  to  any  one  but  the  proprietor.  Then, 
what  follows  on  this  irregular  sequestration?  I  don't  go  over 
the  whole  procedure,  but  it  appears  that  sequestration  was 
awarded,  and  afterwards,  on  the  I5tb  November  1837,  was  re- 
called. Then  a  bond  of  caution  for  the  rents  is  lodged.  And 
what  takes  place  ?  The  pursuers  gave  in  a  minute,  stating, 
that  they  depart  from  tbe  pemonal  conclusion  against  the  ten- 
ant; and  then  the  Sheriff  says  that  nothing  now  *'  remains  for 
decision  but  tbe  expenses."  It  is  true  he  afterwatdf  says  that 
**  a  supplementary  ordinary  action  for  payment  of  the  rents 
might  be  tbe  best  mode  of  extricaring  the  case."  I  cannot  ex- 
plain the  meaning  of  this.  To  me  it  appears  absolutely  unin- 
telligible. Tbe  petition  mentioned  tbe  rents  only  of  1836  and 
1837.  No  other  years  were  litigated  or  referred  to.  When, 
therefore,  the  sequestration  had  been  recalled,  and  the  conclu- 
sion passed  from,  the  Sheriff  was  certainly  right  in  saying 
there  were  "  no  termini  habilee  for  a  decision" — no  ground  for 
further  litigation  or  dispute.  The  expenses  remained  to  be 
decided;  but  quoad  the  merits  they  were  passed  from.  On 
these  grounds,  I  think  the  supplementary  action  was  unneces- 
sary. Your  Lordship  also  thinks  so,  and  I  don't  see  how 
we  can  give  decree  in  favour  of  tbe  pursuer  for  unnecessary 
litigation.  This,  however,  only  affects  the  question  of  ex- 
penses. On  the  merits,  I  am  unable  to  get  over  the  objection 
to  the  competency  of  the  sequestration. 


Lord  Mackenzie, — There  has  been  a  monstrons  amount  of 
litigation  for  nothing.     In  this  we  must  all  agree,  whether  tbe 
practice  of  the  Sheriff-court  of  Perth  be  right  or  wrong.     Aa 
to  the  merits,  lam  inclined  to  concur  in  opinion  with  your  Lord- 
ship.    It  is  said  the  petition  was  objectionable,  and,  notwith- 
standing of  the  practice,  I  think  it  was  objectionable;  but  the 
objection  applied  only  to  the  personal  conclusion.     In  so  far  as 
it  prayed  for  sequestration,  the  petition  was  not  incompetent. 
Admitting  the  irregularity  of  the  personal  conclusion,  there  was 
nothing  to  prevent  the  Sheriff,  without  dismissing  the  petition 
altogether,  from  limiting  it  to  an  ordinary  sequestration.    When 
the  Sheriff  says  that  **  the  conclusion  for  payment  had  been 
passed  from,"  his  meaning  must  have  been  that  the  personal  de- 
ceriiiture  had  been  passed  from.    To  give  his  words  their  literal 
meaning  would  be,  to  hold  that  the  petitioners  had  abandoned 
their  claim  to  the  money  altogether,  and  of  course,  were  never 
to  obtain  payment  of  it  by  any  form  of  applicatioq.     This  could 
never  be  the  meaning;  and  if  the  words  used  b«ar  this  meaning, 
it  must  obviously  be  from  mistake.     But  then,  if  the  mistake 
was  of  any  consequence,  the  defenders,  who  objected  to  further 
procedure,  might  have  advocated.     They  did  not  do  so;  and  it 
it  is  said  that,  notwithstanding,  the  objection  may  still  be  plead- 
ed.    Perhaps  it  may  be  true  that  advocation  is  not  necessary 
in  all  cases,  when  a  point  is  wished  to  be  kept  open.     But  here 
a  supplementary  action  was  brought,  to  which  the  defenders 
pleaded,  and  tbe  litigation  went  on.     If  by  this  supplementary 
action  the  original  flaw  was  mended,  it  would  be  too  much  for 
the  defenders  to  say,  that  an  advocation  having  at  length  been 
brought,  all  tbe  previous  procedure  must  be  overturned,  and  the 
original  objections  to  the  form  of  the  action  discussed  over  again. 
On  this  point  I  can't  differ  from  the  opinion  expressed  by  your 
Ivordsbip.    Then,  as  to  the  objection  that  tbe  petition  prayed  for 
tbe  sequestration  of  the  whole  effects  on  the  lands,  while  the  peti- 
tioner was  proprietor  only  of  a  part,  I  don't  think  it  well  founded. 
There  bad  been  no  division  of  the  property.     It  was  held  pro 
indivino  as  a  joint  interest, — tbe  lands  and  moveables  forming 
only  one  estate.     Each  pro  indiviso  proprietor  had  thus  a  right 
to  sequestrate  the  whole  moveables,  though  only  to  tbe  extent 
of  the  rent  due  to  himself.     Now  the  objection  here  is,  that 
certain  deductions  were  due  to  tbe  tenant  from  the  whole  rent, 
and  that  one  proprietor  prayed  for  sequestration  of  the  whole 
rent  due  to  him,  without  reference  to  the  deduction,  on  tbe 
ground  that  be  had  obtained  tbe  concurrence  of  the  other  pro- 
prietor, to  throw  tbe  whole  burden  of  the  deduction  on  that 
proprietor's  share.     I  can't  see  anything  to  prevent  the  two 
proprietors  from  making  this  arrangement.    If  they  chose  to  lay 
their  heads  together,  and  the  one  who  had  the  worse  remedy 
says,  '*  I  will  extinguish  the  claims  for  deduction  out  of  the 
share  of  rent  due  to  me,  and  the  rest  will  be  divided  between 
us  according  to  our  respective  rights,"  what  title  or  interest 
had  the  tenant  to  object  to  such  an  arrangement?    That  is 
my  view,  and  I  therefore  cannot  see  that  the  tenant's  objec- 
tion ought  to  be  sustained.     But  then,  it  is  said  that  the  action 
was  brought  to  an  end  in  consequence  of  the  sequestration 
having  been  recalled,  and  tbe  conclusi6n  for  payment  having 
been  passed  from.     Now,  I  roust  confess  that  this  statement  by 
the  Sheriff  is  altogether  beyond  my  comprehension.     If  the 
action  was  at  an  end,  it  is  plain  that  not  one  farthing  of  tbe  con- 
signed money  could  ever  be  obtained.     It  was  consigned  in  that 
process,  and  if  got  np  at  all,  must  have  been  by  an  order  in  that 
process.     If  any  right  remaineid  to  issne  such  an  order,  the  ac- 
tion was  not  ended.     The  same  thing  may  be  said  as  to  the 
bond  of  caution.    It  was  not  for  an  absolute  sum,  but  for  a  sum 
to  be  afrerwards  ascertained.     Of  course  it  was  competent  to 
dispute  the  amount  of  the  sum,  but  how  could  this  be  done  in 
an  action  that  was  ended  ?  I  don't  think  it  was  possible  to  put 
an  end  to  the  action,  or  prevent  the  pursuers  from  going  on  as 
they  di.d.     Having  gone  on,  tbey  got  a  judgment  which  I  tbink 
correct,  and  I  therefore  can't  see  that  we  would  be  warranted 
in  overturning  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Fuller  ton. — The  case  is  so  perplexed  and  complicated 
that  it  is  not  easy  to  come  to  any  satisfactory  decision  upon  it. 
I  am  inclined  to  adopt  the  view  of  Lord  Gillies,  and  I  do  not 
regret  that  tbe  Court  will  thus  be  divided,  as  it  will  give  us  a 
ftirifaer  opportunity  of  considering  the  points  of  law  involved  in 
the  case.     The  action  was  brought  in  the  form  of  a  amDraary 
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petitioo,  praying,  Iti,  for  a  personal  deoerniture,  and  2d,  for 
sequestration.  The  tenant  consigns  in  process  the  amount  of 
rent  due,  and  in  consequence,  applies  for  the  recal  of  the  se- 
questration. The  Sheriff  accordingly  pronounces  an  interlocu- 
tor recalling  it.  Here  he  did  not  say  the  action  was  at  an  end, 
for  the  other  conclusions  of  the  petition  were  sustained  as  com- 
petent. Of  course  the  action  goes  on,  but  afterwards  a  bond  of 
esQtion  is  lodged,  and  the  petitioners,  in  consequence,  give  in  a 
minute,  in  which  they  *'  depart  from  the  demand  made  in  the 
petition  for  a  personal  decerniture  against  the  said  defender." 
Now,  after  this,  I  don't  know  what  remained  to  be  discussed. 
I  think  the  Sheriff  was  right  in  saying  that  nothing  remained 
for  decision  but  the  expenses,  though  I  also  think  he  was  un- 
fortunate in  suggesting  a  supplementary  ordinary  action.  To 
this  action  there  is  an  objection  to  which  I  am  unable  to  see  an 
sntwer.  If  all  was  out  of  Court  but  the  expenses,  what  could 
be  the  use  of  a  supplementary  action,  when  there  was  nothing 
to  supplement  ?  But  then  it  is  said,  that  because  the  litigation 
went  on,  the  defenders  are  not  now  entitled  to  plead  this  ob- 
jection in  the  advocation.  I  am  not  prepared  to  adopt  this 
view.  Though  the  fact  that  the  defenders  allowed  the  litiga- 
tion to  go  on,  may  be  a  good  ground  for  affecting  the  expenses,  I 
don't  think  it  has  subjected  them  to  the  penalty  of  not  being 
permitted  now  to  plead  the  objection.  Then,  as  to  the  other 
point,  which  I  regard  as  of  importance  in  principle,  riz.,  whether, 
in  the  case  of  two  proprietors,  the  wholeof  the  deductions  claim- 
able by  the  tenant  from  the  dumuh  rent  could,  by  arrangement 
without  the  tenant's  concurrence,  be  thrown  upon  one  of  them  ? 
and  whether  the  other  could  sequestrate  for  the  whole  rent  ? 
It  appears  to  me  a  difficult  question.  It  was  found  by  arbitra- 
tion, that  the  true  rent  was  just  the  nominal  rent  of  £66,  subject 
to  a  deduction  of  £16— in  other  words,  £50.  Now,  when  there 
is  a  divided  right  of  property — one  holding  two-thirds  and  the 
other  one-third,  each  was  entitled  only  to  draw  the  proportion 
of  rent  effeiring  to  his  share,  mtaas  the  deduction.  Now,  the 
amount  due  to  each  being  thus  fixed,  was  Mr  Wand,  by  agree- 
ment with  tbe  other  proprietor,  entitled  to  sequestrate  for  his 
whole  share  without  deduction  ?  1  have  great  doubts  of  this. 
What  was  the  effect  of  the  arrangement  ?  It  was  just  to  operate 
at  an  assignation  by  Mrs  Howden  of  part  of  her  rent  in  favour 
of  Wand.  This  is  the  true  view  of  the  matter.  But  I  don't 
see  any  thing  like  an  assignation.  I  see  only  a  private  arrange- 
ment ;  and  besides,  even  if  there  had  been  an  assignation,  the 
assignee  must  have  taken  it  under  the  qualifications  of  the 
cedent.  If  the  cedent  could  not  sequestrate  for  the  whole  with- 
out deduction,  neither  could  the  assignee.  On  the  whole,  the 
ease  is  attended  with  so  many  difficulties,  I  am  glad  that  our 
difference  of  opinion  will  give  ui  an  opportunity  of  reconsider- 
ing it. 

The  Court  being  equally  divided,  the  case  was  al- 
lowed to  lie  over ;  and  being  again  advised. 

Lord  Oittiea, — I  don't  mean  to  give  any  other  opinion,  but 
to  explain.  This  property  is  held  pro  indiviso,  to  the  extent  of 
two-thirda  by  one  proprietor,  and  of  one-third  by  another.  In 
these  circumstances,  this  action  is  brought  by  only  one  of  them. 
It  is  said  to  have  been  brought  with  the  consent  of  the  other, 
but  it  is  a  consent  of  a  particular  description,  and  at  most, 
amounts  to  nothing  more  than  a  non  repugnantia.  The  only 
pursuer  is  Wand,  and  he  concludes — for  what  ?  For  sequestra- 
tion of  the  whole  crop,  &c.,  on  the  lands,  including  both  his 
own  two-thirds,  and  the  other  one-third.  To  me  this  seems 
altogether  inept.  What  is  the  process  of  sequestration  ?  It  is 
merely  tbe  legal  mode  of  rendering  the  landlord's  hypothec 
effectual;  and,  of  course,  is  competent  only  to  the  landlord,  who 
has  the  hypothec.  In  short,  the  hypothec  is  the  measure  of  the 
Sequestration.  Here,  however,  the  proprietor  of  two-thirds 
Bequestrates  for  the  whole.  It  is  said  there  was  a  difficulty  of 
aequestrating  otherwise,  as  the  lands  were  held  pro  indiviso.  I 
can't  see  this  difficulty.  What  was  there  to  prevent  the  pro- 
prietor of  two-thirds  from  sequestrating  to  the  extent  of 
two-tbird»?  Attend  to  the  consequences  of  his  being  allowed 
to  sequestrate  for  more.  If  the  Sheriff  had  granted  warrant  of 
aale,  could  he  have  sold  more  than  was  covered  by  his  own 
hypothec?  I  think  there  have  been  great  faults  ou  both  tides; 


and  that  neither  party  is  entitled  to  the  whole  ezpenaea;  bat  I 
cannot  see  the  competency  of  this  sequestration. 

Lord  Pre$ident, — I  admit  that  great  weight  is  due  to  the  ob- 
servations of  Lord  Gillies.  Where  there  are  two  proprietors, 
one  having  right,  say  to  one-half,  and  the  other  to  the  other 
half,  it  is  clear  that  one  is  not  entitled  to  sequestrate  for 
the  whole.  But  then,  I  take  a  different  view  from  his  Lord- 
ship as  to  the  nature  and  extent  of  the  concurrence,  which  I 
think  amounted  to  much  more  than  a  limited  consent,  or  mere 
non  repugnantia,  I  am  aware  that  a  party  having  only  a  decree 
of  maills  and  duties,  is  not  like  a  proprietor ;  but  he  has  a  sub* 
stantial  interest  sufficient  to  make  his  consent  and  concurrence 
available.  I  am  clear,  with  Lord  Gillies,  that  neither  party  is 
entitled  to  the  whole  expenses.  They  must,  at  all  events,  be 
very  greatly  modified.  Indeed  the  question  is,  whether  any 
expenses  ought  to  be  given  at  all. 

Lord  Mackenzie, — This  is  a  most  absurd  case  altogether.  It 
has  given  rise  to  a  roost  expensive  litigation,  involving  nico 
points  of  law,  some  of  which  never  occurred  to  me  till  this 
moment.  A  new  crux  juris  has  been  suggested  by  counsel.  Ic 
is  pleaded,  that  where  property  is  held  jointly,  none  of  the  pro- 
prietors can  sequestrate  for  his  own  share  without  the  consent 
of  the  others.  I  am  rather  inclined  to  adopt  a  different  view, 
and  think  that  a  joint  proprietor  is  entitled  to  sequestrate  for 
his  own  share,  though  perhaps  the  proper  course  would  be  for 
all  the  proprietors  to  sequestrate  for  their  joint  hypothec.  In 
the  present  case,  though  there  is  a  difficulty  in  admitting  that 
the  one  proprietor  could  sequestrate  for  the  whole,  I  am  still 
inclined  to  think  the  answer  sufficient,  that  the  objection  was 
removed  by  the  concurrence  of  the  other ;  and  that  as  the  sum 
was  due,  the  tenant  had  no  interest  entitling  him  to  object  to 
tbe  arrangement  of  his  landlord. 

Lord  Fullerton. — I  believe  there  never  was  a  more  senseless 
litigation.  No  interest  of  importance  was  involved.  The  ori- 
ginal dispute  appears  to  have  arisen  in  consequence  of  the  ten- 
ant insisting  that  his  receipts  should  contain  a  general  reserva- 
tion of  his  claims.  Then,  in  consequence  of  thb  dispute,  cornea 
a  process  of  sequestration.  That  process  is  objected  to  as  in- 
competent—.y?rs/,  as  craving  a  personal  decerniture  against  the 
tenant;  and,  secondly,  as  craving  sequestration  for  a  greater 
amount  than  the  share  of  the  party  sequestrating.  I  am  in- 
clined to  adroit  that  the  consent  of  the  party  having  right  to 
one-third,  was  sufficient  to  authorise  the  proprietor  of  two- 
thirds  to  crave  sequestration  of  the  whole.  Still  this  did  not 
remove  the  other  objection,  that  as  the  true  rent  was  only 
£S0,  the  proprietor  of  two-thirds  was  not  entitled  to  seques- 
trate for  two-thirds  of  £60.  The  point,  however,  was  of  little 
practical  importance.  The  sequestration  was  for  crop  1838 
and  crop  1837.  The  rent  of  1836  was  consigned,  and  a  bond 
of  caution  granted  for  tbe  rent  of  1837*  Then  the  defender 
obtains  a  recal  of  the  sequestration,  and  the  pursuer  passes  from 
the  personal  decerniture.  The  question  then  was,  how  to  get 
at  the  rent  of  1837.  There  was  no  doubt  a  bond  of  caution, 
but  it  was  blundered,  as  it  contained  no  reference  to  the  se- 
questration. To  remedy  the  blunder  a  supplementary  action 
ie  brought.  I  have  changed  my  opinion,  that  the  whole  pro- 
cess of  sequestration  had  been  brought  to  an  end.  I  think  it 
still  remained  to  certain  effects,  and  that,  when  the  ordinary 
action  was  brought — not  by  Wand  himself,  with  Mrs  Howden's 
concurrence,  but  also  by  Mrs  Howden  herself  for  her  own  in- 
terest— it  was  perfectly  good,  as,  on  Howden's  part,  there  was 
not  only  concurrence,  but  instance.  This  action,  whether  or 
not  properly  called  supplementary,  goes  on,  and  the  pursuers  are 
allowed  to  uplift  the  money.  The  only  question  now  is,  if 
the  Sheriff's  interlocutor  ought  to  be  supported?  On  the 
merits  I  think  it  ought,  but  I  have  great  difficulty  as  %o  the  ex- 
penses. There  was  great  irregularity  in  the  original  proceed- 
ings. Tbe  sequestration  appears  to  have  been  applied  for 
without  any  reasonable  purpose,  and,  at  last,  the  very  point 
which  gave  rise  to  it  was  decided  in  favour  of  the  advocators. 
I  cannot  think  the  modification  allowed  by  the  Sheriff  is  suffi- 
cient. 

The  Court  adhered,  except  as  to  the  expenses,  which 
they  found  due  to  neither  party. 

Lord  Ordinary  Cockburn,  for  Jefttef,~~For  Advocators, 
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Solicitor-Geoeral  (M'Neill),  Maitland ;  WotberspooD  and  Mack, 
W.S.,  Agents, — For  Respondents,  Rut berfard,  Marshall ;  John 
Gibson,  W.S.,  Agent.— B.  Clerk [H.B.] 


Bth  February  1842. 

FuisT  Division (H.  B.) 

No.  119- — John  Chaflin  and  Mandatory,  Pur- 
suersy  V.  William  Allan,  Defender. 

Proeess — Proof — Parole — Bond  of  Presentation — Held  incom- 
petent to  prove  by  parole,  or  remit  to  trial  by  jury,  an  alleged 
promise  by  a  party  to  present  a  debtor  on  a  certain  day  or  pay 
the  debL 

A  bill  for  £275,  dated  18th  July  1839»  accepted  to 
Robert  Hume  of  Berners  Street,  London,  by  Richard 
Lechmere  of  Steeple  Aston,  Oxford,  was  protested  for 
non-payment.  Immediately  thereafter,  Mr  Hume,  on 
behalf  of  himself  and  John  Chaplin  of  Great  Marl- 
borough Street,  to  whom  he  had  indorsed  the  bill,  trans- 
mitted it,  with  the  protest,  to  Mr  Thomas  Baillte,  S.S.C., 
with  instructions  to  sue  Lechmere,  the  acceptor,  for 
payment  forthwith, — informing  him  that  he  was  to  be 
one  of  the  knights  in  the  tournament  at  Eglinton  Castle 
on  the  following  week,  and  that  there  was  no  time  to 
be  lost ;  that  he  had  two  fine  horses  with  him — the  one 
a  grey,  the  other  a  bay ;  but  that  if  he  had  not  the 
cash,  a  bill  of  one  or  two  months  might  be  taken.  Mr 
Baillie,  after  registering  the  instrument  of  protest,  went 
to  Eglinton  Castle,  and  on  making  inquiry  for  Mr 
Lechmere,  was  informed  that  his  two  horses  were  then 
in  Lord  Eglinton's  stables,  but  that  Mr  Lechmere  him- 
self had  apartments  at  the  Eglinton  Arms  inn,  Irvine. 
Mr  Baillie,  on  going  to  the  itra,  did  not  find  Mr  Lech- 
mere, and  lefl  the  following  letter  for  him : 

"  I  beg  to  acquaint  yon  tbat  yoar  bill  to  Mr  Robert  Hume, 
Berners  Street,  London,  for  J£275,  now  past  due  on  tbe  21tt 
instant,  bas  been  transmitted  to  me  (at  my  bouse,  4,  Baxter's 
Place,  Edinburgb),  for  tbe  purpose  of  obtaining  payment.  Being 
here,  and  unwilling  to  adopt  any  unpleasant  measures  without 
previously  seeing  you,  I  called  to-day  at  Eglinton  Castle  for 
tbat  purpose,  but  was  unable  to  obtain  any  proper  information, 
which  renders  necessary,  in  tbe  meantime,  tbe  precautionary 
steps  now  adopting.  I  have  no  desire,  however,  to  adopt  any 
ultimate  proceedings  if  they  can  be  avoided,  and  therefore  I 
have  now  addressed  you  to  say,  that  if  you  wish  to  see  me,  I 
will  be  found  at  the  Eglinton  Arms  at  six  o'clock  this  after- 
noon, or  half-past  nine  to-morrow  morning ;  and  when  we  meet 
I  hope  we  will  be  able  to  arrange  the  business  without  incurring 
any  further  trouble  or  expense." 

In  the  afternoon  of  the  same  day,  Mr  Baillie  saw 
Mr  Lechmere,  who  told  him  it  would  not  be  in  his 
power  to  pay  the  bill  for  eight  days,  but  that  he  ex- 
pected remittances  by  the  6th  September,  when  he 
would  be  in  Edinburgh  and  punctually  settle  the  bill. 
Mr  Baillie  explained,  that  his  instructions  did  not  allow 
him  to  grant  any  indulgence  in  point  of  time,  without 
a  guarantee  from  some  responsible  person,  and  that 
without  this  he  would  be  under  the  necessity  of  arrest- 
ing Mr  Lechmere's  two  horses,  and  also  the  armour, 
dresses  and  accoutrements.  Mr  Lechmere  stated, 
that  the  only  gentleman  then  in  Irvine  with  whom  he 
was  acquainted  was  Mr  Allan,  president  of  the  Royal 
Scottish  Academy  of  Painting,  and  that  he  thought 
Mr  Allan  would  have  no  objection  to  stand  good  for 
his  appearance  in  Edinburgh.  On  coming  to  this  un- 
derstanding, the  parties  went  to  Mr  Allan's  apartments, 
which  were  in  an  a<i|joining  house,  but  not  finding 


him,  an  appointment  was  made  to  meet  at  the  inn 
next  morning  at  half-past  nine  o'clock.  Mr  Baillie's 
statement  was,  that  on  going  to  the  inn  according  to 
appointment,  he  found  Mr  Allan  and  Mr  Lechmere 
waiting  for  him.  Mr  Lechmere  introduced  Mr  Baillie 
to  Mr  Allan,  and  stated  that  he  had  shown  Mr  Allan 
Mr  Baillie's  letter  to  him,  and  had  explained  how  he 
was  situated,  and  that  Mr  Allan  had  kindly  acceded  to 
his  request  to  guarantee  his  appearance  at  Edinburgh. 
Mr  Baillie  further  stated,  that  Mr  Allan  assented  to 
Mr  Lechmere's  statement,  and  that  Mr  Baillie  there- 
upon said,  that  for  the  sake  of  accuracy,  and  preventing 
any  mistake,  it  would  be  proper  for  Mr  Allan  to  give 
a  written  memorandum  of  the  understanding  come  to* 
but  when  Mr  Baillie  was  about  to  read  the  draught 
which  he  had  prepared  for  that  purpose,  Mr  Allan 
drew  himself  up,  saying,  that  writing  was  quite  unne- 
cessary ;  that  he  trusted  his  word  was  as  good  as  his 
bond.  Mr  Baillie  then  said,  it  would  be  sufficient  for 
him  that  Mr  Allan  distinctly  understood  the  precise 
terms  of  the  guarantee,  which  was,  that  Mr  Lechmere 
would  attend  at  Mr  Baillie's  chambers  that  day  week, 
namely,  Friday  the  6th  day  of  September  next,  at 
twelve  o'clock  noon,  to  settle  the  debt  mentioned  in 
Mr  Baillie's  letter  to  him  the  preceding  day.  Mr  Allan 
upon  this  stated,  that  all  mistakes  would  be  sufficiently 
prevented  by  Mr  Baillie  giving  him  a  note  of  his  ad- 
dress in  Edinburgh,  and  the  time  agreed  upon  for  Mr 
Lechmere's  attendance.  Mr  Baillie  accordingly  took 
a  card  from  his  card-case,  and  having  written  in  pencil 
under  his  printed  name  on  the  card,  "  4,  Baxter^s  Place, 
Edinburgh,  Friday,  6th  September,  12  o'clock,"  handed 
the  card  to  Mr  Allan,  who,  after  reading  it,  put  it  in 
his  pocket  On  the  day  fixed  for  Mr  Lechmere's  at- 
tendance, Mr  Allan  made  his  appearance  pnnctaally  at 
twelve  o'clock ;  but  one  o'clock  having  arrived  without 
the  appearance  of  Lechmere,  Mr  Baillie  drew  up  a 
short  minute  of  the  facts,  and  having  read  it  over  to 
Mr  Allan,  and  two  witnesses  who  were  present,  was 
handing  it  to  the  witnesses  to  sign,  when  Mr  Allan 
snatched  the  paper  and  tore  it  in  pieces,  and,  taking 
up  his  hat,  left  the  house. 

Mr  Chaplin,  the  indorsee  on  the  bill,  and  MEr  Baillie 
as  his  mandatory,  brought  the  present  action,  in  which, 
after  narrating  the  above  statement,  and  stating  that 
in  consequence  of  relying  on  Mr  Allan's  verbal  promise 
to  produce  Mr  Lechmere,  Mr  Baillie  had  been  induced 
to  stop  proceedings  when  the  schedules  of  arrestment 
were  in  the  hands  of  the  messenger  to  be  executed, — 
he  concluded  against  Mr  Allan  for  payment  of  the 
amount  of  the  bill  with  interest,  on  the  pursuer  grant- 
ing him,  for  his  relief,  an  assignation  to  the  bill,  and 
the  diligence  which  had  been  used  upon  it. 

In  defence,  Mr  Allan  denied  that  he  ever  undertook 
any  conditional  obligation  to  pay  Lechmere's  debt  if 
he  failed  to  present,  himself  at  Mr  Baillie's  office  on 
the  day  mentioned ;  that  it  was  not  explained  to  him ; 
and  that  he  had  no  idea  that  Mr  Baillie  had  refrained 
from  doing  diligence  against  Lechmere's  effects  in  con- 
sequence of  what  passed  on  the  occasion  referred  to. 
He  therefore  pleaded — 1.  An  obligation  of  the  descrip- 
tion alleged  to  have  been  undertaken  by  the  defender, 
could  in  law  be  constituted  only  by  a  perfect  writing, 
or  by  an  informal  writing  fortified  by  rei  interventus; 
and  no  writing  being  libelled  on,  there  is  no  coittpetent 
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or  relevant  grouDd  of  action.  2.  The  pursuer's  aver- 
ments  can  in  any  event  be  admitted  to  probation  by 
the  writ  or  oath  of  the  defender  only.  3.  The  defen- 
der having  neither  made  any  promise,  nor  undertaken 
any  obligation  of  the  nature  and  description  libelled 
00,  and  the  pursuer's  averments  being  unfounded  in 
point  of  fact,  there  is  no  claim  competent  against  the 
defender. 

Lord  Moncreiff,  before  whom  the  cause  came  to  de- 
pend, in  appointing  the  cause  to  be  enrolled  with  a 
view  to  close  the  record,  issued  the  following  note : 

"  The  Lord  Ordinary,  attending  to  the  suggestion  of  counsel 
when  avizandum  was  made,  has  considered  this  record  very 
ptrticularly.  The  only  observation  be  has  to  make  on  tbe  form 
of  it  is,  that  tbe  defender  has  not  met  tbe  demand  in  article  10 
of  the  condescendence,  for  production  of  tbe  card  referred  to  in 
that  and  the  8th  article,  though  in  the  4th  article  of  his  own 
itstement  he  admits  that  he  received  it. 

"  It  would  not  be  proper  that,  in  the  present  state  of  the 
cBQse,  the  Lord  Ordinary  should  intimate  any  opinion  on  tbe 
merits  of  it,  even  in  point  of  releraney.  It  is  a  very  singular 
caie ;  and  if  there  be  any  truth  in  tbe  pursuer's  averment,  it  is 
too  plain  that  both  be,  and  especially  his  agent,  Mr  Baillie,  have 
been  very  unjustly  treated,  and  some  part  of  tbe  case  certainly 
admits  of  proof,  by  tbe  messenger's  execution  of  tbe  charge  and 
other  documents.  But  tbe  case  of  the  defender  may  be  diffi- 
cult. He  evidently  means  to  maintain  that  it  is  not  competent 
to  prove  the  averment  as  to  his  personal  undertaking,  however 
articulately  set  forth,  by  parole  evidence.  It  is  an  important 
question,  on  which  the  Lord  Ordinary  can  at  present  give  no 
opinion.  He  will  only  observe,  that  there  are  exceptions  to  the 
general  rule,  that  cautionary  obligations  cannot  be  proved  by 
parole.  This  case  may  not  fall  under  any  of  these  exceptions. 
But  the  reasoning  and  ground  of  decision  in  tbe  case  of  Camp- 
bell r.  M*Lachlan,  4tb  June  1752,  as  reported  by  Kilkerran 
and  Elcbies,  may  deserve  consideration,  as  also  the  observation 
of  the  late  Lord  Meadowbank  in  the  case  of  Bell,  13th  Novem- 
ber 1812.  The  cases  of  Watt,  10th  December  1628  and  Hun- 
ter,  February  1824,  which  went  to  a  jury  trial  and  was  decided 
OH  a  special  verdict,  may  also  be  considered,  and  the  case  of 
M'Ewan,  13tb  July  1816,  on  the  other  side,  may  be  attended  to. 

"  Tbe  Lord  Ordinary  must  own,  that  though  it  may  be  so 
found,  it  will  only  be  on  very  dear  conviction  of  tbe  state  of 
the  law  that  he  can  withhold  this  case  from  a  fair  investigation 
of  the  facts  of  it,  however  it  may  be  in  the  end  decided." 

On  the  removal  of  Lord  Moncreiff  to  the  Inner- 
House,  the  cause  came  to  depend  before  Lord  Ivory, 
who,  after  ordering  mutual  cases,  and  advising  them, 
made  avizandum  with  the  cause  to  the  Court*  His 
Lordship  at  the  same  time  explained  his  views  in  the 
following  note : 

"  The  Lord  Ordinary,  after  giving  much  anxious  attention 
to  this  case,  has  been  induced  to  take  it  to  report — 1.  Because 
of  the  great  importance  of  the  question  ;  and  2.  Because,  feel- 
ing strongly  that  tbe  case  is  wholly  with  tbe  pursuer  in  an 
equitable  point  of  view,  and  concurring  therefore  as  he  does  in 
all  the  disinclination  originally  expressed  by  Lord  Moncreiff, 
to  '  withhold  this  case  from  a  fair  investigation  of  tbe  facts  of 
it*  before  a  jury,  he  is  afraid  that,  were  be  himself  to  decide, 
bis  present  leaning,  as  regards  the  law  of  the  question,  might 
compel  him  to  exclude  parole  evidence  as  incompetent,  and  so, 
however  unwillingly,  to  pronounce  in  favour  of  tbe  defender. 
He  cannot  help  thinking,  with  Lord  Moncreiff,  that  *  if  there 
be  any  truth  in  the  pursuer's  averment,  it  is  too  plain  that  both 
he,  and  especially  bis  agent,  Mr  Baillie,  have  been  very  unjustly 
treated ;'  and  altogether  he  holds  tbe  case  to  be  one  eminently 
deserving  tbe  consideration  of  the  Court. 

"  If  the  Lord  Ordinary  had  felt  at  liberty  to  deal  with  '  the 
card,*  referred  to  in  article  8  of  tbe  pursuer's  condescendence, 
and  admitted  (minute,  No.  20  of  process),  to  have  been  received 
by  the  defender,  and  received,  too,  spedsJly  with  a  view  to  fix 
the  time  andphet  at  which  be  and  Mr  Lcchroere  were  to  wait 


upon  the  pursuer's  agent,  as  a  sufficient  written  memorandum  of 
the  entire  agreement  alleged  to  have  taken  place  between  the 
parties,  he  should  certainly  have  been  disposed  (notwithstanding 
tbe  imperfect  note  of  Bill's  case  in  tbe  report  of  j^muiiore  Coal 
Company,  let  February  1811,  to  bold  that  there  was  enough  of 
rei  tii/ert;eff/i»  averred  by  the  pursuer  to  exclude  locue  pemitentice 
on  tbe  defender's  part.  For,  as  tbe  Lord  Ordinary  undei stands 
JBilVe  case,  there  was  nothing  there  beyond  *  tbe  mere  allegation 
of  intention'  to  use  arrestment,  without  any  overt  act  of  the 
creditors  to  show  that  such  intent  bad  been  in  tbe  actual  course 
of  execution.  Whereas  here  there  was  already  parata  executio, 
Tbe  diligence  was  in  the  messenger's  bands,  and  the  messenger 
on  the  spot.  And  tbe  very  thing  that  the  parties  had  in  view, 
and  which  was  tbe  express  subject  of  tbe  alleged  agreement  be« 
tween  them,  was  tbe  abstaining  from  further  execution  of  the 
arrestment,  not  merely  as  a  threatened,  but  as  an  already  tn- 
choated  diligence. 

*'  Tbe  Lord  Ordinary's  ground  of  hesitation  lies  deeper. 
For,  let.  If  writing  was  essential  as  a  ba$ia  of  evidence  to  make 
out  the  defender's  obligation,  he  scarcely  thmks  that  the  card 
in  question  (unsatisfactory  as  tbe  defender's  account  of  it  other- 
wise unquestionably  is)  can  be  received  as  sufficiently  embody- 
ing the  es»entialia  of  such  an  obligation,  even  after  making  every 
allowance  for  it  as  an  informal  writing :  And,  2d,  The  case 
comes  thus  to  be  narrowed  to  tbe  simple  question,  whether 
writing  was  necessary  at  all  ?  Now,  in  so  far  as  tbe  writing 
founded  on  was  essentially  defective,  its  defects  could  not  com- 
petently be  supplied  by  parole  evidence — M'Lean,  let  July  1834. 
And,  in  tbe  total  absence  of  writing  (or  what  comes  to  be  tbe 
same  thing,  where,  from  defects  inessentiaUbus,  tbe  writing  can- 
not be  regarded),  tbe  Lord  Ordinary — in  face  of  the  express  au- 
thority of  TaBgie,  24th  July  1764  (Monboddo,  5  Br.  8upp., 
899),  and  the  less  direct,  though  still  important  inferential  bear- 
ing of  Dunmore  Coal  Company  (supra) — B^Neill,  7th  June 
1814  (Baron  Hume,  103^,  and  other  cases — would  not  feel 
himself  warranted  to  decide  that  a  cautionary  obligation  like 
that  in  the  present  question  (which  was  to  all  intents  equiva- 
lent both  in  its  character  and  objects  to  a  bond  of  presentation) 
falls  within  any  of  those  exceptions  that  have  from  time  to  time 
been  made  firom  the  general  rule,  that  *  cautionary  obligations, 
correctly  speaking,  can  be  proved  only  by  writing  duly  executed, 
according  to  the  requisites  of  tbe  Statutes,  or  recognised  as  a 
privileged  writ.'~.(BeU*s  Principles,  §  248,  and  see  also  §  249, 
where  the  various  exceptions  from  the  above  rule  appear  to  be 
correctly  enumerated.)" 

At  advising. 

Lord  Gillies* — This  is  a  very  singular  case.  It  appears  that 
Mr  Lechmere  was  indebted  to  Mr  Hume,  in  London,  in  a  sum 
of  £275.  Hume  sends  down  the  bill  to  an  agent  in  Scotland, 
and  informs  bim  of  circumstances  which  would  enable  him  to 
secure,  by  arrestment,  what  would  be  equivalent  to  payment. 
Steps  were  accordingly  taken  by  Mr  Baillie,  the  agent,  who 
acted  in  the  matter  with  great  propriety  and  becoming  delicary. 
He  finds  tbe  information  which  he  received  true,  and  that 
Lechmere,  the  debtor,  has  horses  and  accoutrements  of  a  value 
greater  than  the  debt.  In  these  circumstances  he  writes  to 
Mr  Lechmere  the  letter  quoted  in  the  appendix,  and  than 
which  nothing  could  be  more  proper ;  not  having  seen  him,  he 
proceeds  to  make  out  a  schedule  of  arrestment,  and  execution 
of  charge,  with  the  view  of  carrying  his  instructions  into  effect. 
In  these  circumstances,  Lechmere  brings  forward  the  defender, 
Mr  Allan,  who  undertakes  that  Lechmere  shall  appear  In  Edin- 
burgh, in  Mr  Baillie's  office,  on  a  day  named,  viz.,  6th  Septem- 
ber. Tbe  day  came,  and  Allan  came,  but  not  Lechmere.  In 
these  circumstances  the  present  action  is  brought  against  Allan ; 
and  the  defence  is,  that  no  such  promise  had  been  made  at  all, 
or  if  there  was,  it  amounted  only  to  a  verbal  obligation,  whereas, 
in  order  to  be  effectual,  it  must  have  been  constituted  by  writ- 
ing. I  cannot  receive  this  defence.  When  a  party,  by  a  sort 
of  promise,  makes  another  believe  that  he  has  come  under  a 
proper  obligation,  and  so  induces  that  other  to  abstain  from 
using  means  by  which  he  would  have  secured  payment,  he 
makes  himself  liable; — be  makes  tbe  promise  for  tbe  purpose  of 
inducing  the  other  to  delay ;  and,  in  fact,  does  induce  him.  Here 
is  both  an  obligation  and  a  rei  inlerventus.     On  this  point,  tbe 
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two  casei  mentioned  by  Mr  Bell  in  hia  IlIuBtrations  are  in- 
structive, and  also  the  opinion  of  the  late  Lord  Meadowbank, 
as  quoted  in  the  papers.  His  Lordship's  observation  appears 
to  apply  exactly  to  the  present  case.  The  promise  may  be 
proved  or  not,  but  it  is  evident  that  Allan  acted  so  as  to  pre* 
vent  Baillie  from  proceeding  with  his  parata  executio.  The 
question  here  is,  has  Mr  Allan  acted  so  as  to  make  himself  lia- 
ble for  the  debt  ?  As  to  the  form  of  the  action,  some  doubts 
have  been  stated ;  but  if  it  be  true  that  he  prevented  execution 
from  proceeding,  and  if  it  be  true,  that  but  for  his  having  so 
prevented  it,  the  debt  would  have  been  recovered,  then  I  think 
there  is  a  good  claim  against  him  in  equity  and  at  common 
law.  I  don't,  however,  deny  that  the  case  is  attended  with 
considerable  difficulty. 

Lord  Mackenzie, — The  case  is  no  doubt  one  of  difficulty. 
The  case  has  been  before  two  Lords  Ordinary,  Moncreiff  and 
Ivory,  and  their  Lordships  are  inclined  to  take  opposite  views. 
I  am  afraid  we  must  also  have  a  difference  of  opinion  here, 
for  I  am  unable  to  concur  in  the  opinion  which  has  been  de- 
livered by  Lord  Gillies.  The  view  in  which  the  case  presents 
itself  to  me  is  this : — There  was  room  here  for  a  bond  of  presenta- 
tion being  given.  Now  the  common  way  in  which  that  is  done 
is  by  a  formal  deed,  of  which  the  ordinary  style  is  well  known. 
Accordingly,  the  agent  here  proposes  that  such  a  bond  should 
be  granted,  but  the  other  party  objects,  and  the  agent,  not  from 
want  of  knowledge,  but  induced  by  strong  gentlemanly  feeling,^ 
stronger  it  would  seem  from  the  event  than  there  was  any  oc- 
casion for, — instead  of  the  regular  bond  of  presentation,  accepts 
of  an  oral  bond,  accompanied,  it  is  said,  with  a  card,  which  how- 
ever proves  nothing,  for  it  bore  no  date.  Then  the  arrestment 
was  given  up,  and  when  the  day  of  presentation  came,  the  debtor 
failed  to  appear.  I  hope  some  contingency  occurred  to  prevent 
him ;  but  be  that  as  it  may,  he  did  not  appear,  and  Mr  Allan  is 
now  sued  on  his  oral  bond  of  presentation.  The  defence  is, 
that  the  obligation  was  cautionary,  and  not  being  in  writing 
could  not  be  enforced.  It  is  said,  however,  that  there  was  a 
rei  inierventuB,  I  cannot  say  that  there  was  such  an  interventue 
as  could  support  an  oral  obligation  of  this  kind.  No  doubt  rei 
interventui  may  support  an  improbative  writing;  but  lam  not  sure 
that  witnesses,  by  attesting  that  a  party  had,  by  an  oral  obligation, 
as  in  the  present  instance,  effected  a  delay  of  execution,  could 
make  that  obligation  effectual.  It  would  be  dangerous  to  go  that 
length,  for  it  would  be  impossible  to  know  where  to  slop.  In 
£ict,  all  cautionary  obligations,  though  unaccompanied  by  writ- 
ing, might  be  rendered  effectual  in  the  same  way.  I  rather  in- 
cline, therefore,  to  the  view  of  Lord  Ivory,  that  the  present 
action  cannot  be  sustained,  though  I  am  sorry  to  do  so ;  for 
there  can  be  no  doubt  thiit  Mr  Baillie  has  been  very  ill  used. 

Lord  FuUerton,  —  The  case  is  attended  with  considerable 
difficulty,  but  on  looking  at  the  form  of  the  action,  I  am  inclined 
to  concur  in  the  opinion  jnst  delivered.  The  action  is  founded 
on  an  obligation  said  to  be  constituted  by  an  oral  bond  of  pre- 
sentation, and  to  which  it  is  sought  to  give  the  effect  of  a  bond 
of  presentation  in  common  form.  Whatever  effect  the  obliga- 
tion might  have  in  another  view,  I  don't  think  that  there  is  here 
enough  to  go  before  a  jury.  A  bond  of  presentation  is  a  docu- 
ment of  a  very  peculiar  kind.  It  not  only  contains  an  obliga- 
tion that  the  debtor  shall  appear  on  a  certain  day,  but  expressly 
stipulates,  that  if  he  does  not,  the  granter  of  the  bond  shall  pay 
or  perform  his  obligation.  I  don't  see  it  distinctly  averred  in 
the  record,  that  there  was  an  obligation  by  Allan  to  pay,  if 
Lechmere  did  not  appear.  The  point  does  not  seem  to  have 
been  brought  nnder  his  notice.  The  question  then  is,  if,  under 
the  present  summons,  the  pursuer  is  entitled  to  a  proof,  on  the 
allegation  of  a  bond  of  presentation  constituted  without  writing, 
and  unaccompanied  with  an  obligation  to  pay  if  the  debtor  failed 
to  appear.  I  think  this  would  be  extremely  hazardous,  and  I 
know  of  no  authority  for  it.  I  give  no  opinion  on  the  other 
view,  that  the  obligation,  such  as  it  was,  induced  Mr  Baillie  to 
act  upon  it,  and  that  there  was  thus  a  rei  interventug,  I  think 
it  very  likely  that  great  loss  and  damage  has  been  sustained  by 
having  been  so  induced;  and  whether  this  may  afford  good 
ground  for  an  action  of  damages,  I  don't  know.  That  point  is 
not  properly  here ;  for  the  only  question  is,  whether  an  oral 
bond  of  presentation  is  iit  to  go  before  a  jury,  with  the  additional 
proviso  that  it  does  not  appear  the  granter  of  the  bond  undertook 


to  pay,  if  the  debtor  failed  to  appear.  I  agree  with  Lord  Mac- 
kenzie, that  it  is  not  fit  to  go  before  a  jury;  but  as  to  the  other 
question  of  damages,  I  give  no  opinion. 

Lord  Pre$ide/U. — I  feel  all  the  difficulty  of  this  case,  and  its 
importance  as  involving  a  nice  point  of  law;  and  I  confess  I 
would  not  have  been  unwilling  to  take  a  little  more  time  to  con- 
sider it.  From  the  time  when  I  saw  that  the  point  turned  on  the 
validity  of  an  oral  bond  of  presentation,  I  had  great  doubts  of 
the  competency  of  the  action ;  and  though  I  have  felt  the  force 
of  the  observations  of  Lord  G41lies,  I  must  confess  that  my 
doubts  are  not  removed.  The  state  of  the  case  is  just  this : — A 
party  with  parata  executio,  in  consequence  of  a  transaction  by 
which  another  party  undertakes  to  present  the  debtor  on  a  cer- 
tain day,  desists  from  following  out  his  diligence,  thinking  him- 
self safe  with  the  verbal  obligation  which  he  had  received.  He 
is  now  seeking  to  give  full  effect  to  this  obligation,  as  if  it  were 
equivalent  to  a  regular  bond  of  presentation.  The  question 
then  is,  can  there  be  a  valid  bond  of  presentation  which  is  not 
written?  or  can  we  allow  a  proof  at  large,  by  means  of  which 
this  oral  bond  is  to  be  made  as  effectual  as  if  it  had  been  con- 
stituted by  writing  ?  This  would  be  hazardous  indeed.  The 
observations  of  Lord  Mackenzie  appear  to  be  of  great  force. 
We  must  beware  of  breaking  in  upon  the  rules  of  law  as  to  the 
necessity  of  writing.  It  is  easy  to  foresee  the  abuses  which  would 
arise  from  admitting  oral  proof  of  cautionary  obligations.  We 
are  here  tied  down,  as  Lord  Fullerton  has  observed,  by  the  par- 
ticular form  of  the  action.  I  don't  anticipate  the  result  of  an 
action  of  damages  regularly  brought ;  but  as  the  action  now 
stands,  I  am  not  able,  with  all  respect  for  the  opinion  of  Lord 
Gillies,  to  get  over  the  difficulties  which  seem  to  me  to  make 
it  impossible  to  sustain  it. 

The  Court  pronounced  the  following  interlocutor : 

**  Find  ir  is  not  competent  to  prove  the  alleged  promlfte  by  parole 
evidence,  or  to  remit  the  case  to  trial  by  jury ;  assoilzie  the  de- 
fenders from  the  conclusions  of  the  libel,  but  find  no  expenses 
due,  and  decern." 

Pursuers'  Authorities. — Clackmannan  v.  Nisbet,  6th  Febru- 
ary 1624 ;  Brown's  Sup.,  and  Bell's  Illustrations,  Vol.  I.  p.  2. 
Hunter  v.  Carson,  17th  February  1824.  Bell,  13th  February 
1812.  Lord  Meadowbank's  Observations,  F.  C.  Porteoua  v. 
M*Beath,  9th  June  1812 ;  Hume's  Decisions,  p.  98. 

Defender's  Authorities.  _Bankton,  B.  I.  t.  23.  §  35. 
Erskine,  B.  III.  t.  3.  §  61.  Bell's  Principles,  §  277.  Erskine, 
B.  IV.  t.  2,  §  20.  Bankton,  B.  I.  t.  11,  §  3.  More's  Stair, 
Vol.  I.  p.  144.  Bell's  Principles,  §  248  and  249.  Edmon- 
stone  V.  Lang,  22d  June  1786;  Mor.  17,057.  Hailet,  p.  995. 
Brown  v.  Campbell,  28th  November  1794,  and  Sinclair  v.  Sin- 
clair, 3d  November  1795;  Bell's  Fol.  Cases.  M'Ewan  v. 
Crawford,  13th  February  1816;  F.  C.  Porteous  v.  M'Beath, 
9th  June  1812;  Hume's  Dec,  p.  98.  Tassey  v.  M'Lintocb, 
24th  July  1764;  Brown's  Sup.,  Vol.  V.  p.  899.  M'Neill  v. 
Black;  Hume'a  Dec,  p.  103.  M'Gowan  o.  Nelson,  27th  No« 
yember  1829.  Campbell  v,  Munro,  15th  November  1815^ 
Hume's  Dec,  p.  106. 

Lords  Ordinary,  Moncreiff  and  Ivory. — Aet»  Solicitor- Ge- 
neral (M'Neill),   Pattison;  Thomas  Baillie,  S.S.C.,  Agent 

Alt,  Robertson,  Cook;  Nairne  and  Bertram,  W.S.,  Agents, — 
rH.B.J 


9t/t  February  1842. 

Second  Division (J.W.) 

No.    120. Ax^BXANDSB    AiNSLIE,    PuTsueTf    V.    The 

TauSTBEsybr  the  Cbeditors  of  the  Citt  of  Edik* 
BUROHy  and  Others,  Defenders. 

Superior  and  Vassal — Burgh — Retention — Relief — In  m  feU" 
charter  granted  by  the  magistrates  of  a  royal  burgh,  the  sub* 
jects  were  to  be  held  free  of  all  public  burdens.  The  affairs 
of  the  burgh  having  been  put  under  trust  in  terwts  of  a  Statute^ 
by  which  the  magistrates  were  authorised  and  required  to  com<* 
pound  for  all  and  every  debt  due,  and  obligation  contracted  by 
them,  by  granting  bonds  of  annuity  at  the  rate  of  £3  Sterling 
for  every  hundred  pounds  of  such  debts^^Hsld,  I«  That  tke 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


253 


vasMol  was  entitled  to  retain  aU  feu»ditHea  and  catuahiee, 
tchether  payable  on  account  of  the  property  in  queetion,  or  on 
account  of  any  other  property  held  in  feu  of  the  magistrates, 
until  he  shall  be  relieved  of  aU  the  taxes  within  the  obligation 
of  exemption^  which  he  may  have  been  compelled  to  pay  since 
Ae  constitution  of  the  statutory  trust :  2.  TTiat  for  the  whole 
sums  on  account  of  taxes  or  other  burdens  as  aforesaid^  which 
the  vassal  may  have  paid  before  the  constitution  of  the  trust, 
the  magistrates  are  bound  to  deliver  an  annuity-bond  corres- 
ponding to  the  amount,  in  terms  of  the  Statute :  3.  That  the 
vassal  is  not  bound  to  accept  of  annuity-bonds,  at  the  rate  and 
in  the  terms  of  the  Statute,  for  the  sums  paid,  as  above  ex- 
pressed,  since  the  constitution  of  the  trust;  but  that,  as  to 
such  sums,  the  magistrates,  as  superiors,  are  bound  in  full 
exemption  and  relief  to  the  vassal,  both  for  what  he  has  paid 
and  for  what  may  be  exigible  from  him  in  all  time  coming. 

CoDtinuation  of  case,  19th  November  1839>  Vol. 
XIL  p.  179. 

This  cause  having  gone  back  to  the  Lord  Ordinary, 
under  a  remit  from  the  Lords  of  the  Second  Division 
to  hear  parties  on  the  extent  of  the  claim  of  retention 
pleaded  by  the  pursuer,  the  interlocutor  now  under 
review  was  pronounced  by  his  Lordship : 

"  20th  May  1840. — The  Lord  Ordinary  having  resumed  con- 
itderation  of  the  record  and  proceedings  in  this  cause,  with  the 
interlocutor,  and  remit  by  the  Court,  and  having  further  beard 
parties'  procurators  in  terms  thereof,  and  made  avizandum,  Finds 
of  new,  that  the  pursuer  is  entitled  to  retain  all  feu-duties  and 
casualties,  whether  payable  on  account  of  the  property  in  ques- 
tion, or  on  account  of  any  other  property  held  in  feu  of  the 
M«gistrates  of  Edinburgh,  which  became  payable  to  the  original 
defenders,  the  statutory  trustees,  or  which  are  now  payable,  or 
Day  become  payable  to  the  Magistrates  of  Edinburgh,  as  now 
reinstated  in  their  own  rights,  or  vested  in  the  rights,  and  sub- 
ject to  the  obligations  of  the  statutory  trustees,  until  he  shall 
be  relieved  of  all  the  taxes  found,  by  the  Lord  Ordinary's  former 
interlocutor  of  the  28th  November  1837,  to  be  within  the  ob- 
ligation  of  exemption  and  relief  libelled  on,  which  he  personally, 
or  any  tenants  to  whom  he  may  be  bound  in  relief  thereof  by 
the  warrandice  of  their  leases,  may  have  been  compelled  to  pay 
since  the  constitution  of  the  statutory  trust,  or  may  hereafter 
be  required  or  compelled  to  pay :  And  in  respect  of  the  findings 
in  the  said  interlocutor,  and  of  the  interlocutor  of  the  Second 
Division  of  the  Court  of  the  19th  November  1889,  and  of  the 
finding  above  expressed.  Finds  and  declares  that  the  Lord  Pro- 
vost, Magistrates,  and  Town-council  of  the  city  of  Edinburgh, 
ss  representing  the  said  city  and  the  community  thereof,  are 
bound  to  exempt  or  relieve  the  pursuer  and  his  successors  in 
the  subjects  libelled  from  all  town's  burdens,  burgh  and  county 
cess,  stents,  taxations,  and  all  other  public  burdens  of  whatever 
kind,  now  imposed,  or  hereafter  to  be  imposed  upon  the  sub- 
jects libelled,  or  upon  the  proprietors  and  occupiers  thereof  ^aa 
•Bcb,  subject  to  the  qualification  as  to  tenants  above  expressed, 
snd  in  particular,  from  the  special  impositions  libelled,  with  the 
exception  of  the  improvement  tax,  without  prejudice  to  any 
qneition  arising  from  the  peculiar  nature  of  any  new  tax  which 
losy  be  hereafter  imposed :  And  further.  Finds  and  declares 
thst  the  pursuer  is  legally  entitled  to  retain  the  whole  feu-duties 
or  other  casualties  exigible  from  him  on  account  of  the  subjects 
libelled,  as  well  as  all  other  feu-duties  or  casualties  exigible 
from  him  for  any  other  subjects  held  by  him  of  the  city  of  Edin- 
liurgb,  and  that  in  payment  and  security  not  only  of  the  whole 
taxes  and  burdens  already  paid  by  him,  excepting  as  aforesaid, 
^ut  of  all  taxes  and  burdens  which  may  he  hereafter  paid  by 
bim  on  account  of  the  said  subjects :  And  further.  Finds  and 
declares  that  the  said  Lord  Provost,  Magistrates,  and  Town- 
council,  and  all  others  coming  in  the  room  and  place  of  the 
city  trustees,  appointed  by  the  Statute  libelled,  are  bound  to 
rsnk  the  pursuer,  as  creditor  of  the  said  city,  for  the  whole  sums 
paid  by  the  pursuer  before  the  constitution  of  the  trust  in  the 
persons  of  the  said  city  trustees  (on  account  of  taxes  or  other 
burdens  as  aforesaid),  and  of  the  interest  of  the  said  sums  from 
the  respective  dates  of  payment  thereof;  and  also,  in  so  far  as 
*uch  ranking  may  be  necessary  to  give  him  full  relief  for  the 


sums  paid,  as  above  expressed,  since  the  constitution  of  the 
trust,  and  that  they  are  further  bound  to  deliver  to  tbe  pursuer 
an  annuity-bond  corresponding  to  the  amount  of  the  said  sums, 
and  interest  at  the  rate  and  in  the  terms  specified  in  the  Stain  te 
of  1st  and  2d  Victoria,  cap.  65 :  Decerns  and  declares  accord- 
ingly :  Finds  additional  expenses  due,  and  remits  the  account, 
when  lodged,  to  the  auditor  to  be  taxed. 

**  Note, — The  Lord  Ordinary  again  heard  the  parties  very 
fully  on  the  question  remitted  by  the  Court.  It  does  not  very 
clearly  appear,  from  tbe  terms  of  the  remit,  what  was  the  par- 
ticular point  regarding  the  extent  of  the  right  of  retention  on 
which  the  Court  thought  that  there  should  be  farther  hearing. 
But  the  case  was  argued  by  tbe  defenders,  to  the  full  effect  of 
maintaining  that  the  pursuer  has  no  right  of  retention  at  all  of 
the  available  feu-duties  of  other  property,  in  relief  either  of  the 
taxes  already  paid,  or  of  those  which  may  become  exigible.  The 
Lord  Ordinary  cannot  accede  to  a  proposition  which  would  be 
the  same  thing  in  effect  as  to  declare,  that  by  tbe  execution  of  the 
statutory  trust,  and  the  subsequent  reinstatement  of  tbe  Magis« 
trates,  the  rights  of  the  pursuer,  by  his  charter,  have  been  sub- 
stantially extinguished,  or  changed  into  a  very  limited  and  un- 
definable  claim  of  ranking. 

"  It  is  impossible  that  the  situation  of  the  pursuer  can  have 
been  rendered  worse,  or  that  the  present  defenders  can  have 
required  any  stronger  right  against  htm  by  tbe  force  of  the  Sta- 
tute 1st  and  2d  Victoria,  c.  55.  The  defenders  founded  very 
particularly  oil  some  of  the  clauses  of  that  Act,  particularly  the 
6l8t,  as  vesting  a  real  right,  equivalent  to  infeftment,  in  favour 
of  the  creditors.  But  every  idea  of  any  change  being  thereby 
effected  to  the  prejiidice  of  the  pursuer,  is  excluded  by  the  ex- 
press terms  of  the  80th  section  of  that  Statute,  bearing,  *  that 
nothing  herein  contained  shall  affect  any  action  or  suit  sioio  ex- 
isting or  depending  in  any  Court,  relative  to  any  estate,  writ, 
property,  or  effects,  heritable  or  moveable,  real  or  personal, 
mentioned  in  this  Act,  or  in  the  schedules  hereunto  annexed,  either 
belonging  to,  or  claimed  by  any  other  person  or  party  s  but  such 
actions  and  suits  shall  be,  and  the  same  are  hereby  fully  saved 
and  reserved  to  all  persons  and  parties,  to  the  eject  of  establish- 
ing such  rights  and  interests  as  if  this  Act  had  not  been  passed.* 
As  this  action  was  not  only  in  Court,  but  actually  heard  and 
decided  by  the  Lord  Ordinary  before  the  last  Statute  was  passed, 
it  is  impossible  that  the  rights  of  the  pursuer  can  be  in  any 
manner  impaired  by  the  particular  provisions  of  that  Act.  It 
is  possible,  certainly,  that  the  state  of  the  question  as  to  the  ex- 
tent of  the  right  of  retention,  may  be  in  some  measure  simplified 
by  the  fact,  that  the  statutory  trust  is  now  at  an  end,  the  Statute 
being  repealed  by  the  40th  section  of  the  new  Act,  and  that  the 
Magistrates  are  now  reinstated  in  all  their  rights,  subject  only 
to  the  provinions  in  favour  of  the  general  creditors. 

'*  The  Lord  Ordinary  will  not  enter  into  the  subtleties  of 
tbe  argument,  which  he  has  now  fully  considered  for  the  second 
time.  The  last  discussion  was  somewhat  clearer  than  the  for- 
mer, being  freed  from  the  other  points  in  the  case.  But  al- 
though he  is  sensible  that  difficulties  may  be  raised  by  abstract 
reasonings,  he  is  still  of  opinion  that  the  pursuer's  right  of  re- 
tention was,  upon  very  simple  principles,  good  against  the  trus- 
tees, and  must  still  be  good  against  the  Magistrates. 

"  The  Magistrates  were,  and  are  superiors  of  the  subject  in 
question,  and  also  of  the  other  subjects  for  which  feu-duties  are 
payable.  The  obligation  in  the  feu-charter  has  been  found 
binding,  and  the  nature  of  it  has  been  defined.  It  gives  a 
negative  security  by  relief,  not  depending  upon  any  act  of  the 
Magistrates.  Apart,  therefore,  from  any  question  about  the 
trust,  the  right  to  retain  the  feu-duties  of  other  property  is  clear, 
upon  the  most  ordinary  principles  of  the  law  of  retention,  and 
does  not  at  all  depend  on  any  question  of  real  right.  What 
would  be  tbe  situation  of  a  proper  singular  successor  in  any  of 
these  other  feus,  it  is  not  necessary  to  inquire.  But  the  obli- 
gation and  tbe  claim  of  relief  are,  by  their  nature,  continuous  : 
the  claim  of  relief  emerging  upon  the  payment  of  taxes  in 
each  successive  year,  while  the  feu-duties  are  also  payable  to 
the  superior  for  each  year.  In  this  situation,  the  whole  property 
of  the  Magistrates  was  transferred  into  the  management  of 
the  statutory  trustees.  They  were  not  put  in  the  situation 
of  a  trustee  in  a  sequestration;  and  they  neither  got  nor 
could  have  acquired  any  feudal  title  io  any  particular  ihIh 
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ject.  They  coald  sell  the  property,  and  tben  the  Magit" 
iratei  were  required  to  execute  dispositiont.  But  though  the 
diBtribution  among  creditor!  claiming  was  to  be  by  the  rules 
of  sequestration,  the  trustees  were  in  a  rery  different  situa- 
tion from  a  trustee  holding  as  singular  successor  or  adjudger. 
Quoad  third  parties  having  rights  in  feudal  subjects,  or  con- 
nected with  them,  the  trustees  came  into  the  place  of  the  Ma- 
gistrates. Taking  the  whole  property  together,  they  stood  for 
the  time  tuperiort  in  their  place.  Among  the  feudal  subjects 
they  took  this  particular  property  to  which  the  obligation  of 
relief  is  attached,  and  both  they  and  the  present  defenders  have 
admitted,  that  in  so  taking  it  they  became  tubjeet  to  the  pereonal 
obligation  for  relief  of  taxes.  Now,  so  far  as  a  debt  may  have 
been  contracted  under  that  obligation  before  the  constitution  of 
the  trust,  the  pursuer  has  only  been  found  entitled  to  a  rank- 
ing. But  after  the  trust  was  constituted,  when,  on  the  one 
hand,  an  obligation  of  relief  emerged  against  the  trueteee,  and 
on  the  other,  an  obligation  for  feu-duties  emerged  in  their  fa- 
Tour  as  superiors  against  the  pursuer,  how  can  it  be  that  he 
should  not  be  entitled  to  satisfy  the  one  obligation  by  retaining 
the  feu-doties  due  under  the  other  ?  The  defenders  put  cases 
of  singular  successors  or  adjudgers  obtaining  a  title  in  one  pro- 
perty for  which  feu-duties  are  due,  and  tben  say  that  the  vas- 
sal could  not  retain  those  feu-duties  for  satisfaction  of  a  per- 
tonal  claim  of  re/ie/* arising  upon  another  subject.  This  is  all 
yery  intelligible  where  the  adjudger  or  singular  successor  gets 
a  special  title  in  the  one  subject,  and  is  not  liable  to  the  personal 
obligation  in  the  other.  But  how  that  can  apply  to  the  case  of 
a  party  who,  while  be  holds  the  active  right  in  the  one,  only 
taken  as  a  part  of  a  nnioersitas,  is  liable  to  the  personal  obliga- 
tion in  the  other,  it  is  not  easy  to  understand.  To  make  any 
thing  of  the  case,  there  must  have  been  a  special  title  taken  in 
the  other  subjects,  and  this  feu  must  have  been  entirely  reject- 
ed, in  so  far  as  such  a  thing  might  have  been  competent.  But 
here  it  is  admitted  that  the  personal  obligation  of  relief  was 
binding  on  the  trustees,  and  is  now  binding  on  the  defenders. 
And  how,  then,  can  it  be  held  that  the  pursuer  shall  be  obliged 
to  pay  the  feu-duties  on  the  one  hand,  without  getting  imple- 
ment of  the  obligation  of  relief  on  the  other,  both  emerging  be- 
tween  the  same  parties  in  the  same  years  t  The  Lord  Ordinary 
cannot  see  any  legal  ground  for  the  plea. 

'*  The  statutory  condition  of  the  defenders,  though  it  enables 
them  to  raise  a  puzzle  in  the  question,  does  not  really  improve 
their  argument.  The  first  Statute  stands  repealed.  The  se- 
cond was  passed  pending  this  litigation.  A  certain  part  of  the 
estate  is  made  subject  to  a  security  for  the  creditors,  and  is 
made  adjudgeable  for  the  annuities.  This  could  not  hurt  the 
pursuer.  But  the  Magistrates  are  still  the  proprietors  of  all, 
subject  to  the  securities.  The  creditors  are  not  here  at  all, — 
neither  has  any  part  of  tbe  entate  been  adjudged.  The  Magis- 
trates pay  the  annuities  from  the  general  produce  of  their  estate 
and  funds,  and  then  they  appropriate  all  the  rest  of  the  produce 
to  themselves.  And  what  they  now  maintain  is,  that  the  im- 
portant obligation  of  relief  in  the  pursuer's  charter  shall  be  sub- 
stantially extinguished  in  all  time  coming,  or  reduced  to  a  mere 
claim  of  ranking,  as  a  consequence  of  the  proceedings  under  tbe 
trust  now  at  an  end,  while  yet  he  shall  continue  liiible  in  all 
fature  years  for  full  payment  of  tbe  feu-duties  of  all  the  other 
subjects.  The  Lord  Ordinary  cannot  think  that  there  is  either 
law  or  equity  to  warrant  such  a  conclusion." 

Both  parties  reclaimed ;  and  on  the  4th  December 
1840,  the  Court,  before  answer,  appointed  cases  to  be 
prepared  and  boxed  on  tbe  points  arising  out  of  tbe 
interlocutor. 

Pleaded  by  the  punuer — 1.  That  he  is  entitled  to 
retain  the  whole  feu-duties  and  other  casualties  exigible 
from  him  by  the  Magistrates,  on  account  of  all  the 
subjects  held  by  the  pursuer  from  the  town,  in  payment 
and  security  of  taxes  and  burdens  already  paid,  or 
vhich  may  yet  be  levied  from  the  pursuer  on  account 
of  the  said  subjects.  2.  That  the  pursuer  is  entitled 
to  be  ranked  upon  the  city  funds,  and  to  receive  an 
annuity-bond  for  the  whole  sums  due  to  him  on  ac- 


count of  taxes  and  burdens  paid  for  the  period  anterior 
to  the  trust.  3.  As  the  Magistrates  have  taken  up  the 
whole  superiorities  of  the  subjects  held  by  the  pursuer 
from  the  town,  they  must  now  implement  the  obliga- 
tion of  relief  contained  in  the  charter  to  the  Prince's 
Street  subjects,  by  satisfying  that  claim  of  relief  in 
full,  in  so  far  as  concerns  taxes  or  burdens  paid  by,  or 
exigible  on  account  of  said  subjects,  since  the  consti- 
tution of  the  original  trust — the  pursuer  not  being 
bound  to  submit  to  a  ranking,  or  to  take  an  annuity- 
bond  for  that  part  of  his  claim. 

Pleaded  by  the  defenders — 1.  That  the  pursuer, 
before  applying  his  right  of  retention  at  all,  must  sub- 
mit to  have  his  whole  debt  diminished  twenty-five  per 
cent.,  by  acceptance  of  an  annuity- bond,  being  only 
entitled  to  pay  or  secure  himself  through  his  right  of 
retention,  so  far  as  that  security  may  afibrd  the  means 
of  satisfying  his  diminished  claim;  and,  2.  That  he 
must  farther  accept  of  an  annuity-bond  for  any  balance 
which  may  remain  due  to  him  of  his  reduced  debt, 
unpaid  through  his  right  of  retention,  and  that  without 
reference  to  whether  the  balance  arises  on  account  of 
years  prior  or  subsequent  to  the  constitution  of  the 
original  trust. 

At  advising. 

Lord  Justice-  Clerk -.There  are  two  matters  involved  in  this 

case,  which  roust  be  kept  quite  distinct — the  right  of  retention 
and  the  right  of  relief.  The  interlocutor,  dated  28th  Novem- 
ber 1837,  gave  complete  relief  to  Mr  Ainslie  of  all  taxes, 
whether  exigible  befoie  or  since  the  constitution  of  the  trust ; 
and  to  this  interlocutor  the  Court  adhered,  19th  November 
1839,  excepting  as  to  the  point  of  retention.  The  argument 
seems  to  have  gone  beyond  the  remit  The  first  interlocutor 
fixed  that  the  Magistrates  must  give  full  and  complete  relief  to 
Mr  Ainslie,  and  therefore  excludes  any  question  as  to  the  sums 
for  which  annuity-bonds  must  be  granted.  These  must  be 
framed  so  as  to  meet  the  claim  for  full  relief.  The  interlocu- 
tor of  1837  did  not  give  a  right  of  retention  for  taxes  paid  be- 
fore the  constitution  of  the  trust ;  and  tbe  second  interlocutor 
does  not  go  beyond  this,  and  there  is  no  complaint ;  but  the 
first  gave  complete  relief  of  all  taxes,  whether  paid  before  or 
after  tbe  constitution  of  the  trust.  This  interlocutor  is  now 
final ;  and  it  appears  to  me  that  any  argument  upon  that  bead 
is  beyond  the  remit  to  the  Lord  Ordinary.  This  is  a  question 
between  a  superior  and  vassal;  and  creditors  raking  up  a  right 
of  superiority  must  implement  all  tbe  obligations  contained  in 
the  feu-roiirract. 

Lord  Medwyn I  was  not  prepared  for  this  view  of  the  first 

interlocutor.  I  never  thought  the  pursuer  was  to  rank  so  as  to 
get  full  payment  of  what  was  due  prior  to  the  constitution  of 
the  trust.  For  any  taxes  which  he  had  paid  before  the  trust, 
he  must  have  ranked  as  an  ordinary  creditor,  and  got  an  an- 
nuity-bond. Fiee  relief  is  a  term  of  doubtful  meaning  in  bank- 
ruptcy. When  a  creditor  gets  5s.  or  10s.  of  composition,  it  is 
said  he  gets  full  relief.  The  argument  maintained  by  the  de- 
fenders is,  that  the  pursuer  must  claim  as  a  contingent  credi- 
tor ;  but  they  undertook  to  relieve  the  vassal  of  all  taxes : 
clearly  this  was  not  one  of  the  debts  to  be  ranked  in  terms  of 
tbe  Statutes.  The  debts  appointed  to  be  compounded  were 
sums  of  money  borrowed ;  but  this  is  an  obligation  attaching 
to  the  Miigistrates  as  superiors ;  and  if  they  had  sold  their  right 
of  superiority,  it  must  have  been  under  this  burden.  If  the 
feu-duty  payable  had  been  equal  to  the  taxes  the  vassal  had  a 
right  to  be  relieved  of,  can  it  be  doubted  that  be  was  entitled 
to  retain  it  on  (he  bankruptcy  of  the  superior?  Although  tbe 
obligation  was  contracted  prior  to,  and  was  existing  at  the  time 
of  the  bankruptcy,  it  was  an  inherent  condition  of  the  contract, 
and  was  annual  and  continuous.  There  is  no  warrant  to  com- 
mute any  other  than  ordinary  debts.  The  Magistrates  are  again 
reinvested  in  both  properties,  and  there  can  be  no  doubt  of  tbe 
vassal's  right  to  retain  the  feu-duties. 
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Lord  Momereiff. — If  it  were  not  for  what  seemed  to  be 
onderstood  at  the  last  advising,  I  would  have  been  much  im- 
pressed with  what  your  Lordship  saifl  as  to  again  entering  upon 
the  question  of  relief.  Nothing  was  remitted  but  the  point  of 
retention  ;  but  if  the  whole  cause  is  to  be  gone  over  again,  I 
remain  of  the  same  opinion  as  before.  A  claim  for  taxes  which 
had  been  paid  by  the  vassal  emerged  both  before  and  after  the 
constitution  of  the  trust ;  and  for  the  first  of  these,  the  inter- 
locutor finds  he  is  only  entitled  to  a  ranking :  it  could  not 
mean  more,  or  why  say  ranking  at  all  ?  But,  for  taxes  emerg- 
ing during  the  subsistence  of  the  trust,  the  vassal  is  entitled  to 
full  payment.  The  trustees  having  taken  up  the  feus  as  supe- 
riors, roust  give  complete  relief  for  taxes  emerging  during  the 
subsistence  of  the  trust. 

Lord  Meadowbank  absent. 

The  Court  pronounced  the  following  interlocutor  s 

**  Recal  the  said  interlocutor,  and  of  new  find  that  the  pur- 
saer  is  entitled  to  retain  all  feu-duties  and  casualties,  whether 
payable  on  account  of  the  property  in  question,  or  on  account 
of  any  other  property  held  in  feu  of  the  Magistrates  of  Edin- 
borgh,  which  became  payable  to  the  original  defenders,  the 
statutory  trustees,  or  which  are  now  payable,  or  may  become 
payable,  to  the  Magistrates  of  Edinburgh  as  now  reinstated  in 
their  own  rights,  or  vested  in  the  rights,  and  subject  to  the 
obligations  of  the  said  statutory  trustees,  until  he  shall  be  re- 
lieved of  all  the  taxes  found,  by  the  Lord  Ordinary's  interlo- 
cutor of  the  28th  of  November  1837,  to  be  within  the  obliga- 
tion of  exemption  and  relief  libelled  on,  which  he  personally, 
or  any  tenants  to  whom  he  may  be  bound  in  relief  thereof  by 
the  warrandice  of  their  leases,  may  have  been  compelled  to  pay 
since  the  constitution  of  the  statutory  trust,  or  may  hereafter 
be  required  or  compelled  to  pay :  And  in  respect  of  the  find- 
ings in  the  said  interlocutor,  and  of  the  interlocutor  of  this 
Division  of  the  Court  of  the  19th  of  November  1839,  and  of 
the  finding  above  expressed,  find  and  declare  that  the  Lord 
Provost,  Magistrates  and  Town-council  of  the  city  of  Edin- 
burgh, as  representing  the  said  city  and  community  thereof,  are 
bound  in  all  time  coming  to  exempt  and  relieve  the  pursuer, 
and  his  successors  in  the  subjects  libelled,  from  all  town's 
burdens,  burgh  and  county  cess,  stents,  taxations,  and  all  other 
public  burdens  of  whatever  kind,  now  imposed,  or  hereafter  to 
be  imposed  upon  the  subjects  libelled,  or  upon  the  proprietors 
and  occupiers  qua  such,  subject  to  the  qualification  as  to  ten- 
ants above  expressed;  and,  in  particular,  from  the  special  im- 
positions libelled,  with  the  exception  of  the  improvement  tax ; 
without  prejudice  to  any  question  arising  from  the  peculiar  na- 
ture of  any  new  tax  which  may  be  hereafter  imposed :  Find 
and  declare  that  the  pursuer  is  legally  entitled  to  retain  the 
whole  feu-duties  or  other  casualties  exigible  from  him,  or  on 
account  of  the  subjects  libelled,  as  well  as  all  other  feu-duties 
or  casualties  exigible  from  him  for  any  other  subjects  held  by 
bim  of  the  city  of  Edinburgh,  and  that  in  payment  and  se- 
curity not  only  of  the  whole  taxes  and  burdens  already  paid 
by  bim,  excepting  as  aforesaid,  but  of  all  taxes  and  burdens 
which  may  be  hereafter  paid  by  him  on  account  of  the  said 
sabjects:  And  further,  find  and  declare  that  the  said  Lord 
Provosr,  Magistrates  and  Town-council,  and  all  others  coming 
in  the  place  and  room  of  the  city  trustees  appointed  by  the 
Statute  libelled,  are  bound  to  rank  the  pursuer,  as  creditor  of 
the  snid  city,  for  the  whole  sums  due  and  payable  before  the 
constitution  of  the  trust  in  the  persons  of  the  said  city  trus- 
tees (on  account  of  tixes  or  other  burdens  as  aforesaid),  which 
the  pursuer  may  have  paid,  and  of  the  interest  of  the  said  sums 
from  the  respective  dates  of  payment  thereof;  and  that  they  are 
further  bound  to  deliver  to  the  pursuer  an  annuity-bond  cor- 
responding to  the  amount  of  the  said  sums  and  interest,  at  the 
rate  and  in  the  terms  specified  in  the  Statute  1  and  2  Victoria, 
cap.  55 :  Find  that  the  pursuer  is  not  bound  to  accept  of  an- 
nuity-bonds at  the  rate  and  in  the  terms  specified  in  the  fore- 
said Statute,  for  the  sums  paid,  as  above  expressed,  since  the 
constitution  of  the  trust,  or  for  the  interest  thereon :  Find 
that,  aa  to  such  sums,  the  principles  of  ranking  as  a  creditor 
are  not  applicable,  and  that  the  said  defenders,  as  superiors, 
are  bound,  as  above  expressed,  in  full  exemption  and  relief  to 
the  pursncr,  and  his  successors  in  the  subjects  libelled  on,  of  all 


burdens  and  impositions  above  specified,  which  have  been  ex- 
acted from  him  since  the  constitution  of  the  trust,  or  may  be 
exigible  in  all  time  coming :  Decern  and  declare  accordingly  : 
Of  new  find  additional  expenses  due,  and  remit  to  the  auditor 
to  tax  the  account,  and  report  in  common  form." 

Lord  Ordinary,  Moncreiff. — Act.  Solicitor- General  ^M'Neill), 

G.  G.  Bell ;  Dalmahoyand  Wood,  W.S.,  Agents Alt.  Ruther- 

furd.  Cowan ;  Graham  and  Anderson,  W.S.,  Agents, — T.  Clerk, 
H"J.W.  I 


9th  February  1 842. 
Second  Division. — (J.  W.) 

No.  121. — Elizabeth  M*Kinlay,  Petitioner  and  Re- 
spondent, V,  Stewart  Mitchell,  Respondent  and 
Advocator, 

Catholic  Creditor — Heritable  Security  —  Assignation —  Pay- 
ment— A  creditor  made  a  loan  to  a  widow,  on  an  asiignation 
by  her  of  her  liferent  interest  in  an  heritable  subject  vested  in 
family  trustees.  He  then  made  another  advance  to  the  trus- 
tees themselves  on  an  heritable  bond,  with  a  power  of  sale,  over 
the  same  subject,  to  which  the  widow  was  a  direct  party  as  the 
holder  of  the  liferent.  The  creditor  having  proposed  to  sell, 
the  widow  tendered  payment  of  the  second  advance  by  her  son- 
in-law,  one  of  the  beneficiaries  under  the  trust,  and  insisted  on 
an  assignation  to  the  bond —  Held  that  the  creditor  was  not 
bound  to  grant  the  assignation  to  the  prejudice  of  his  first  se- 
curity. 

By  a  trust-disposition  and  settlement,  dated  Ist 
February  1816,  the  late  Walter  M*Kiulay  disponed 
his  whole  heritable  and  moveable  estate  in  favour  of 
the  respondent,  and  the  other  persons  therein  named, 
as  trustees,  with  power  to  them 

"  to  borrow  money  upon  the  heritable  subjects  for  answering 
the  purpose  of  the  trust," — **  to  sell  and  dispose  thereof  by  public 
roup  or  private  sale,  as  they  should  think  most  advantageous,— 
to  receive  the  prices,  and  grant  conveyances ;" — to  '*  uplift  the 
rents,  maills,  and  duties  of  said  heritable  subjects,  and  to  out- 
put and  input  tenants,  and  let  houses." 

But  subject  to  the  free  liferent  use  and  right  of  the 
petitioner,  his  wife. 

The  truster  died  in  1818,  and  the  trustees  accepted 
of  the  trust,  and  were  infefit  in  the  subjects.  The  pe- 
titioner was  also  duly  infeft  in  her  liferent  right,  and 
in  1828  executed  a  disposition  and  assignation  in  favour 
of  the  respondent,  proceeding  on  the  narrative,  that 
she  having  built  a  tenement  of  land  on  the  steading 
conveyed  by  the  deed  of  settlement, 

'*  did,  in  order  to  complete  the  erection  of  said  buildings  or 
otherwise,  borrow  from  the  respondent  tho  sum  of  £500 ;  that 
he  had  no  security  for  repayment  of  the  said  sum  of  £500  so  lent 
to  her,  and  that  as  it  was  a  duty  and  obligation  incumbent  on  her 
to  secure  him  accordingly,  she  made  and  constituted  the  respon- 
dent, his  heirs,  assignees,  and  successors  whomsoever,  her  law* 
ful  and  irrevocable  cessioners  and  assignees,  not  only  in  and  to 
the  whole  rents  and  duties  of  the  said  subjects  to  which  the 
petitioner  was  provided  in  liferent,  as  aforesaid,  during  her  life, 
with  all  action  and  execution  competent  to  her  for  the  same, 
but  also  in  and  to  the  said  disposition  and  deed  of  settlement, 
and  the  sasine  thereon,  in  so  far  as  were  expressed  in  her  favour, 
with  all  that  had  followed,  or  was  competent  to  follow  there- 
upon." 

But  it  was  thereby  provided  that  the  respondent  should 
apply  the  proceeds  of  the  rents,  1^/,  in  payment  of  the 
interest  of  the  principal  sum ;  2df  in  payment  of  an 
annuity  of  £40  yearly  to  the  petitioner ;  and,  3dy  in 
extinction,  pro  tantOy  of  the  principal  sum  borrowed. 
In  1829)  a  policy  of  insurance  was  also  effected  on  the 
petitioner's  life  in  favour  of  the  respondent.     And  in 
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1831,  a  decree  having  been  obtained  in  the  High  Court 
of  Admiralty  'against  the  trustees,  for  payment  of  the 
sum  of  £\50f  with  expenses  of  process,  they  borrowed 
from  the  respondent  the  sum  of  £320,  to  be  applied  in 
payment  of  the  sum  decerned  for,  and  of  the  expenses 
incurred  in  the  management  of  the  trust.  In  security 
they  granted  a  bond  and  disposition  of  the  trust-sub- 
jects, with  the  special  advice  and  consent  of  the  peti- 
tioner, for  all  right  of  liferent,  or  other  right  or  title 
which  she  had  in  or  to  the  said  subjects.  The  bond 
contained  assignations  to  the  writs,  rents,  maills  and 
duties,  from  and  after  Whitsunday  1831,  power  of 
entering  into  possession  of  the  property  and  uplifting 
the  rents,  powers  of  sale,  and  various  other  clauses. 
^The  respondent  was  infeft  in  the  subjects  on  the  bond, 
conform  to  instrument  of  sasine  in  his  favour,  dated 
and  recorded  in  the  Register  of  Sasines  kept  for  the 
burgh  of  Glasgow  the  14th  June  1831.  No  interest 
having  been  paid  on  the  bond  for  several  years,  the 
respondent,  after  the  necessary  intimation,  requisition 
and  protest,  proceeded  to  advertise  the  subjects  for 
sale.  Thereupon  the  petitioner  procured  her  son-in- 
law,  one  of  the  iiars  in  the  subjects,  to  offer  payment, 
on  receiving  a  valid  assignation  to  the  bond  and  dispo- 
sition in  security.  The  respondent  offered  a  discharge 
of  the  bond,  but  refused  to  grant  an  assignation,  on  the 
ground  that  he  was  a  catholic  creditor,  and  could  not 
be  compelled  to  assign  a  right  to  his  own  prejudice. 
He  also  made  offer, 


«• 


on  receiving  payment  of  all  his  claims,  principal,  interest, 
and  expenses,  under  bis  disposition  and  assignation  to  Mrs 
M*Kin1ay*s  liferent,  and  the  bond  and  disposition  in  security  for 
£320,  to  grant  assignation  to  these,  with  bis  whole  cUims, 
grounds  of  debt  and  securities  (excepting  and  excluding  always 
the  personal  obligation  in  the  last-mentioned  bond.)  On  re- 
ceiving payment  of  the  whole  sums,  principal,  interest,  and  ex- 
penses contained  in,  or  incurred  in  relation  to  the  bond  and  dis- 
position in  security  for  Xd20,  to  grant  an  assignation  thereto, 
but  always  on  the  express  condition  that  there  shall  be  inserted 
therein  valid  and  sufficient  clauses,  to  the  effect  that  until  Mr 
Mitchell's  claims  under  the  disposition  and  assignation  to  Mrs 
M'Kinlay's  liferent  be  satisfied  and  paid,  or  until  Mrs  M*Kinlay*s 
liferent  interest  shall  determine  by  her  death,  the  assignee  shall 
not  be  entitled  either  to  sell  the  subjects  (except  under  the  bur- 
den of  Mrs  M'Kinlay's  liferent  as  a  real  and  preferable  burden), 
or  to  raise  any  action  of  poinding  of  the  ground,  or  maills  and 
duties  against  the  tenants,  or  any  other  process  to  defeat  Mrs 
M'Kinlay's  liferent  vested  in  Mr  Mitchell  as  a  real  and  preferable 
burden,  until  his  claims  be  extinguished." 

The  petitioner  refused  compliance  with  either  of 
these  offers,  and  presented  a  petition,  craving  the  She- 
riff of  Lanarkshire 

"  to  decern  and  ordain  the  said  Stewart  Mitchell  to  grant  to  the 
•aid  Samuel  Wilson,  and  at  his  expense,  or  to  any  third  party 
whom  the  petitioner  may  name,  but  always  at  the  expense  of 
such  third  party,  a  valid  and  effectual  assignation  to  the  said 
bond  and  disposition  in  security,  to  the  extent  of  the  sums  paid 
to  the  said  Stewart  Mitchell,  to  the  effect  of  enabling  the  assig- 
nee to  recover  the  contents  of  the  assignation,  as  accords, — such 
assignation  being  only  granted  by. the  said  Stewart  Mitchell  free 
of  any  personal  obligation  against  him,  and  upon  payment  to 
him  of  the  principal  sum,  and  whole  consequents,  contained  in 
the  said  bond  and  disposition  in  security ;"  '*  and,  in  the  mean- 
time, to  interdict,  prohibit,  and  discharge  the  said  Stewart 
Mitchell,  and  all  others  acting  under  his  authority,  from  selling 
or  disposing  of  the  subjects  and  others  in  question,"  &c. 

Interim  interdict  having  been  granted  as  craved,  the 
petition  resolved  into  a  summary  action ;  and  a  record 


having  been  made  up  and  closed,  the  Sheriff-substitute 
pronounced  the  followiiig  interlocutor : 

"  I5tk  January  1841. — Having  advised  the  closed  record. 
Finds  that  the  pursuer  has  a  sufficient  title  and  interest  to  insist 
in  this  action ;  but  finds  that,  in  the  whole  circumstances  of  the 
ease,  and  for  the  reasons  stated  in  the  subjoined  note,  the  de- 
fender, Mitchell,  is  not  bound  to  grant  to  the  proposed  assignee, 
Samuel  Wilson,  or  to  any  other  assignee,  an  assignation  to  the 
bond  and  disposition  in  security,  referred  to  in  process,  and  held 
by  the  said  defender ;  therefore,  sustains  the  defences,  assoilzies 
the  defender,  and  recals  the  interim  interdict  formerly  granted  : 
Finds  the  pursuer  liable  in  expenses ;  allows  an  account  thereof 
to  be  lodged,  and  when  lodged,  remits  the  same  to  the  auditor 
to  tax  and  to  report ;  and  decerns." 

(Signed)        "  Henrt  Glassford  Bell." 

'*  Note — It  is  true  that,  in  the  ordinary  case,  where  payment 
is  tendered  to  a  creditor  by  one  who  is  not  the  proper  debtor, 
the  creditor  is  bound  to  accept  of  that  payment  in  preference  to 
doing  diligence  against  either  the  person  or  estate  of  his  debtor, 
and  is  also  bound  to  grant  an  assignation  to  the  party  paying,  of 
any  separate  security  he  may  hold  for  his  debt.  But  there  ia 
an  express  exception  to  this  general  rule,  when  the  creditor,  by 
assigning,  would  weaken  the  preference  of  any  other  debt  vested 
in  himself  affecting  the  subject  sought  to  be  assigned, — it  being 
in  all  such  cases  held  that  no  creditor  can  be  compelled  to  assign 
a  right  to  his  own  prejudice.  The  question  therefore  here  i», 
whether  the  assignation  sought  for  would  prejudice  the  defen- 
der ?  He  holds  an  assignation  in  security  to  the  liferent  of  the 
same  subject,  impignorated  to  him  by  the  bond  and  disposition. 
The  pursuer  argues,  that  the  pledge  for  the  sum  in  the  assigna- 
tion to  the  liferent,  and  the  pledge  for  the  sum  in  the  bond, 
are  two  different  things,  and  so  far  she  is  correct, — the  one 
pledge  being  the  ip$uM  corpuB,  and  the  other  merely  its  fruits. 
But  it  by  no  means  follows,  that,  were  the  pursuer  to  assign 
away  his  bond,  his  own  assignation  to  the  liferent  would  not  be 
affected.  In  the^rst  place,  the  trust-estate,  to  which  he  stands 
in  the  relation  of  trustee,  would  remain  burdened  with  a  debt, 
instead  of  being  cleared  of  debt,  according  to  the  will  of  the 
truster,  and  a  personal  responsibility  might  thus  be  incurred  by 
the  trustee.  In  the  next  place,  the  assignee  might  bring  the 
estate  to  sale  at  any  time,  and,  provided  the  purchase-money 
covered  the  amount  in  his  bond,  he  would  have  little  or  no  in- 
terest to  put  such  a  value  upon  it,  as  would  compel  the  purchaser 
to  keep  the  rental  as  high  as  possible ;  whilst  the  defender,  on 
the  other  hand,  has  a  direct  interest  that  nothing  be  done  to 
dilapidate  the  rental,  or  incur  a  risk  of  its  being  lowered.  These 
considerations  clearly  bring  the  present  within  the  category  of 
those  cases  referred  to  by  Erskine,  B.  III.  t.  6,  §  11.  It  may 
be  added,  that  there  appears  to  be  also  a  specialty  in  £ivour  of 
the  defender,  in  respect  that  the  only  obligation  incumbent  upon 
him  by  the  terms  of  the  bond  is,  on  redemption  being  made, 
not  to  assign,  but '  to  execute  all  writings  necessary  for  disen- 
cumbering the  said  subjects  of  this  security.*  Were  the  defen- 
der to  assign,  this  obligation  would  become  imprestable  on  him. 
Neither  can  the  defender  be  accused  of  acting  captiously,  aee- 
ing  that  he  has  a  right  to  protect  his  own  interests,  and  has 
made  various  alternative  proposals  to  the  pursuer,  all  of  which 
appear  reasonable." 

On  an  appeal  to  the  Sheriff,  he  pronounced  the  fol- 
lowing interlocutor : 

"  15M  February  1841. — Having  considered  the  interlocutor 
appealed  from,  and  reviewed  the  whole  process,  for  the  reasons 
stated  in  the  following  note,  alters  the  interlocutor  complained 
of ;  decerns  in  terms  of  the  prayer  of  the  original  petition,  under 
this  limitation,  that  the  whole  rights  vested  in  the  defender 
under  his  £500  bond  are  reserved  entire,  as  therein  constituted, 
and  that  the  assignee  in  whose  favour  the  respondent  is  ordain- 
ed to  denude  is  the  pursuer's  son-in-law,  Wilson,  mentioned  in 
the  pleadings;  declares  the  interdict  perpetual ;  finds  the  pur- 
suer entitled  to  expenses ;  appoints  an  account  thereof  to  be 
given  in,  and  remits  the  same  to  the  auditor  to  tax  and  to  re- 
port ;  and  decerns.*'  (Signed)        "  A.  Auson." 

*'  Note, — It  is  not  without  some  hesitation  that  the  Sheriff 
has  altered  the  interlocutor  in  this  case,  as,  although  he  differs 


1842.] 


IN  THE  COURT  OF  SESSION,  &c 


257 


In  opinion  from  tbe  Sheriff-folMtitttte,  yet  he  fully  appreciates 
the  distinct  interlocutor  by  him.  In  fact,  be  concurs  in  all  tbe 
legal  position!  laid  down  in  tbat  interlocutor,  and  it  is  in  tbeir 
application  to  the  special  circumstances  of  this  particular  case, 
that  he  alone  sees  grounds  for  altering  it.  Tbe  view  be  takes 
of  tbe  case  ia  this :  By  the  settlement  of  the  deceased^  tbe  re- 
spondent was,  inter  aUo$,  constituted  a  trustee  for  behoof 
of  tbe  pnrsaer,  as  liferentrix,  and  tbe  parties  mentioned  in  tbe 
trosC-deed  as  fiars.  This  character  of  trustee  be  still  bears,  and 
St  forms  an  important  feature  in  the  present  case.  The  trust- 
deed,  howerer,  conferred  a  power  upon  the  trustees  to  borrow 
money,  which  tbe  testator  foresaw,  as  tbe  result  has  proved, 
might  be  necessary  for  the  amelioration  or  preservation  of  the 
property,  and  therefore,  any  sum  borrowed  by  the  trostees  in 
tbe  exercise  of  a  sound  discretion  under  tbat  power,  must  be 
held  to  be  within  the  powers  conferred  by  tbe  trust.  £500 
was  borrowed  by  the  pursuer  from  tbe  respondent,  one  of  the 
truatees,  and  as  she  had  only  a  life  interest  in  tbe  property,  the 
mode  of  securing  the  respondent,  as  lender,  was  necessarily  very 
expensive.  The  premium  upon  tbe  policy  of  insurance  effected 
on  the  pursuer's  life  was  £30.  2.  11.  a-year,  interest  at  5  per 
cent,  was  charged,  amounting  to  £25,  a  commission  of  5  per 
cent,  was  charged  for  factor  fee,  and  interest  ot  5  per  cent. 
was  charged  on  all  disbursements,  making  tbe  total  inter- 
est or  expense  against  tbe  pursuer  for  this  loan  of  £500,  little 
leas  than  £60  a.year.  The  Sheriff  does  not  say  there  was 
any  thing  wrong  in  these  charges,  only  they  prove  that  the  re- 
spondent amply  secured  his  own  interest  in  the  transaction,  as 
the  bond  and  disposition  contained  a  power  to  intromit  with  the 
rents  until  these  several  charges  were  defrayed.  Thereafter  it 
became  necessary  for  the  trustees,  as  representing  the  deceased, 
to  borrow  a  sum  of  £320  to  meet  a  demand  which  was  made 
upon  tbe  trust-estate,  and  tbe  respondent,  still  the  trustee  on 
the  estate,  again  lent  this  sum  of  £320,  upon  receiving  a  bond 
and  disposition  in  security,  containing  a  power  to  sell,  from  the 
trustees,  with  consent  of  the  pursuer  as  liferentrix.  Tbe  re- 
spondent. It  appears,  was  taking,  or  threatening  to  adopt  mea- 
sures to  sell  the  property  under  these  powers,  which  had  greatly 
risen  in  value,  in  consequence  of  the  general  rise  in  the  value 
of  property  at  the  Broomielaw,  where  it  is  situated,  and  the 
present  application  is  presented,  at  the  instance  of  the  widow, 
to  interdict  that  proceeding,  and  to  have  tbe  respondent  or- 
dained, upon  receiving  payment  of  the  £320  last  borrowed,  to 
grant  an  assignation  to  the  security  which  he  holds  therefor,  and 
also  its  powers,  in  favour  of  the  petitioner's  son-in-law,  who 
tendered  the  full  sum  in  the  bond«  and  who,  in  right  of  his  mfe, 
one  of  the  fiars  in  the  property,  has  a  reversionary  interest  in 
the  trust-estate  after  expiry  of  the  pursuer*s  liferent  interest. 
Tbe  respondent  says  he  is  willing  to  grant  a  discharge  of  the 
£320  bond,  but  he  will  not  grant  an  assignation,  because,  he 
says,  it  would  prejudice  bis  security  under  his  prior  disposition  9 
and  tbe  question  now  is,  can  be  be  compelled  to  grant  such  an 
assignation  ?  Now,  tbe  legal  position  is,  no  doubt,  well  founded, 
tbat  a  catholic  creditor  cannot  be  compelled  to  grant  an  assigna- 
tion instead  of  a  discharge,  where  that  assignation  is  calculated 
to  injure  any  other  rights  vested  in  his  person  i  that  is  to  say« 
the  law  will  not  compel  a  catholic  creditor  to  part  with  a  right 
which  makes  a  prior  right  worse.  But,  can  any  such  injury 
arise  from  an  assignation  being  granted  to  the  £320  bond  as  the 
puraoer  requires?  The  Sheriff  cannot  see  that  it  will.  These- 
eority  which  the  respondent  enjoys  under  the  £500  bond,  and 
relative  insurance,  will  just  remain  where  it  was,  as  if  tbe  sub- 
sequent £320  bond  had  never  been  granted.  The  respondent 
says,  tbat  tbe  party  to  whom  the  assignation  of  the  £320  bond  is 
granted  may  sell  the  property,  and  that  he,  the  creditor,  has  no 
security  that  it  will  be  brought  to  the  most  advantageous  sule, 
and,  therefore,  that  his  security  for  ultimate  payment  of  the 
£500  may  be  lessened.  If  there  is  any  truth  in  this  statement, 
it  arises  from  the  respondent,  a  trustee  on  the  estate,  consenting 
to  undue  powers  being  conferred  upon  himself  as  a  creditor  on 
the  property,  and  he  has  no  right  to  complain  of  what  he  himself 
was  inatrnmental  in  producing.  But  it  is  impossible  to  see  how 
the  respondent's  security  is  lessened  in  this  way,  when  it  U  re- 
collected that  the  pursuer  of  this  action  is  the  widow,  who  is 
vested,  under  the  settlement  of  the  deceased,  with  the  liferent 
of  the  prdperty,  and  is  infeft  therein,  and  that  the  party  who 
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tenders  the  money,  and  proposes  to  become  assignee,  is  her  son- 
in-law,  and  now,  in  right  or  his  marriage,  one  of  the  fiars.  It 
is  impossible  to  conceive  how  these  parties,  interested  as  life- 
renter  and  fiar  in  the  residue  of  the  estate,  will  sacrifice  the 
property  at  an  nnder-value.  But,  even  if  they  should  be  dis- 
posed to  do  so,  the  respondent  has  himself  to  blame  for  it ;  be- 
cause it  was  he,  contrary  to  bis  duty  in  tbat  respect  as  trustee, 
who  burdened  the  property  in  his  own  favour  with  rights  of  a 
more  extensive  nature  than  he,  as  trustee,  should  have  consented 
to.  The  respondent's  original  character  as  trustee  attaches  to 
him  throughout  the  whole  transaction,  and  he  cannot  shake  him- 
self loose  of  it,  and  law  will  not  permit  him  to  scruple  at  di- 
vesting himself  as  creditor  of  a  right,  which,  according  to  his 
own  showing,  he,  as  trustee,  should  never  have  consented  to 
burden  the  property  with.  What  he  is  now  striving  to  do  is, 
not  to  preserve  his  rights  under  the  £500  bond,  but  to  secure 
to  himself  additional  advantages,  which,  contrary  to  his  duty  as 
trustee,  he  had  acquired  under  the  £320  bond." 

The  respondent  advocated  the  caase,  and  the  Lord 
Ordinary  pronounced  the  following  interlocutor: 

"  2d  July  1841. — The  Lord  Ordinary  having- heard  the  coun- 
sel for  the  parties,  and  considered  the  process,  advocates  the 
cause  :  Recals  the  interlocutor  of  the  Sheriff  of  15ch  February 
1841 :  Sustains  the  defences  against  the  original  petition  :  As- 
soilzies the  defender,  and  decerns:  Finds  the  advocator  en- 
titled to  expenses  both  in  this  and  in  the  Inferior  Court ;  ap- 
pointa  an  account  thereof  to  be  given  in,  and  when  lodged,  re- 
mits to  the  auditor  to  tax  the  same  and  to  report. 

"  Abte. — The  case  of  the  respondent  rests  almost  entirely 
on  a  misapplieation  of  the  judgment  of  the  Court  in  Sligo 
against  Menxies,  18th  July  1840.  It  was  there  found  that  a 
creditor  who  had  a  real  security,  and  a  cautioner  for  a  first  loan, 
and  who,  without  consulting  his  osutioner,  had  afterwards  made 
a  second  advance  on  the  security  of  the  same  subject,  could  not 
deal  with  the  last  seeority  in  such  a  way  as  to  violate  his  im- 
plied contract  with  the  cautioner,  by  rendering  any  assignation 
that  he  might  get  nseless.  Erskine's  doctrine, — *'  that  in  equity 
no  creditor  can  be  compelled  to  assign  a  right  to  hia  own  pre- 
judice," was  not  disowned  by  the  Court ;  for  all  that  waa  de- 
termined was,  that  a  creditor  could  not  protect  his  own  interest 
by  destroying  that  of  another  party ;  and  least  of  all,  when  tbat 
party  was  a  cautioner  who  had  only  interfered  on  a  reliance  that 
his  privileges  would  be  given  effect  to. 

*'  The  present  is  a  quite  different  case.  The  creditor  here 
made  a  loan  to  a  widow  on  an  assignation  by  her  of  her  liferent 
interest  in  an  heritable  subject.  He  then  made  another  advance 
on  an  heritable  bond,  with  a  power  of  sale  over  the  same  sub- 
ject, which  bond  was  not  merely  consented  to  by  the  widow^ 
but  she  was  a  direct  party  to  it  as  the  bolder  of  the  liferent. 
In  this  situation  the  creditor  proposes  to  sell  under  his  bond. 
But  she  objects,  and  tenders  payment  by  her  son-in-law,  the 
fiar.  The  creditor  is  ready  to  take  the  moneys  and  to  grant  sr 
discharge,  but  she  insists  on  his  assignation. 

"  The  Lord  Ordinary  is  of  opinion  that  she  has  no  right  to  in- 
sist on  this,  because  it  is  injurious  to  the  creditor's  interest  under 
tbe  first  loan  to  this  very  person.  His  security  for  this  first 
loan  consists  solely  on  his  holding  her  authority  to  uplift  the  rents 
under  her  liferent  right.  But  if  he  assigns,  the  assignee  may 
sell  or  deal  with  the  property  in  such  a  manner  as  to  render  the 
rents  less  valuable.  It  is  said  Chat  this  is  improbable,  because 
it  mutt  be  the  interest  of  tbe  liferenter  and  of  the  fiar  to  keep 
them  up.  But  after  getting  the  assignation,  they  may  transfer 
to  a  stranger  9  and  moreover,  the  creditor*s  right  under  the  as- 
signed liferent,  being  purely  personal,  might  be  superseded  al- 
together by  the  real  right  of  any  party  to  whom,  under  the  as- 
signation demanded  from  him,  the  property  might  be  conveyed. 
What  would  tbe  assignation  of  the  liferenter  he  worth  against 
an  action  of  maills  and  duties  ?  The  creditor,  besides,  is  one  of 
three  private  trustees  over  this  property,  and  the  widow  has 
dealt  with  him  in  this  character.  Can  she  then  insist  on  an  as- 
signation, the  effect  of  which  is,  that,  instead  of  clearing  the 
subject,  which  is  the  duty  of  trustees,  it  would  be  kept  en- 
cumbered ? 

'*  In  short,  this  is  nearly  the  reverse  of  Sligo's  case.  It  is 
the  case  of  a  debtor,  in  two  obligations  to  one  creditor,  trying 
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to  make  the  power  of  defeating  tbe  first  of  them  a  condition  of  hia 
fulfilling  the  last;  and  the  true  design  is  disclosed  by  the  important 
fact,  that  tbe  creditor's  offer  to  assign,  as  required,  provided  only 
his  prior  right  was  made  safe,  was  rejected,  or  was  at  least  not 
accepted  of  by  the  party  insisting  for  an  assignation  in  addition 
to  the  discbarge. 

**  All  tbat  is  said  about  tbe  hardship  of  tbe  terms  on  which 
the  loans  were  made,  and  about  the  incorrect  conduct  of  the 
trustees  as  sucb,  is  irrelevant." 

The  petitioner  reclaimed.     At  advising, 

The  Lord  Justice-  Clerk  observed, — this  application  looks  very 
like  a  declarator,  and  not  a  petition  for  interdict.  It  is  admit- 
ted that  the  creditor  is  properly  selling,  but  you  say  he  roust 
grant  an  assignation  of  his  bond  and  disposition  in  security. 
The  Sheriff  also  decerns  in  terms  of  the  prayer  of  tbe  petition  ; 
and  although  no  objection  is  stated  on  this  ground,  it  is  right 
that  the  Court  should  notice  it. 

Buchanan, — It  is  a  summary  application  presented  on  the  exi- 
gency of  tbe  occasion  ;  tbe  main  question  is  as  to  tbe  interdict ; 
and  we  only  ask  the  Sheriff  to  cognosce  the  grounds  on  which 
it  is  asked. 

Lord  Medwyn, — Tbe  real  question  is  as  to  granting  the  as- 
signation. 

Lord  Moncreiff. — Conld  you  set  forth  sucb  grounds  in  a  sum- 
mons before  tbe  Sberiff? 

Ruiherfurd,  for  the  advocator,  consented  to  waive  the  ob- 
jection. 

On  the  merits. 

Lord  Afedwyn, — There  can  be  no  doubt  that  a  creditor  is  not 
hound  to  assign  a  right  to  his  own  injury.  The  creditor  here 
has  a  right  in  security  both  to  tbe  liferent  and  to  the  fee  of  the 
subjects,  and  be  cannot  be  compelled  to  assign  his  right  in  the 
fee,  without  protection  for  bis  first  security.  Tbe  son-in-law, 
though  fiar,  might  assign  to  a  third  party,  and  so  injure  or  de- 
feat the  right  of  liferent.  A  fair  offer  is  made,  and  not  accepted; 
while  an  action  of  maills  and  duties,  or  a  poinding  of  the  ground, 
involves  a  competition.  Tbe  general  reservation  in  the  inter- 
locutor of  tbe  Sberiff  is  of  no  consequence  without  a  specific 
clause.     I  agree  with  the  interlocutor  of  the  Lord  Ordinary. 

Lord  Moncreiff. — I  am  of  the  same  opinion ;  and  unless  there 
were  some  object  in  view,  in  order  to  prevail  over  the  liferent 
security,  there  could  be  no  objection  to  the  offer  made  by  the 
creditor.  Mitchell  is  a  friend  of  tbe  family,  and  waits  before 
he  sells ;  the  debtor  offers  payment,  on  condition  tbat  he  shall 
grant  an  assignation  to  bis  bond  and  disposition  in  security, 
which  is  to  be  used  against  his  liferent  right,  and  made  trouble- 
some to  him.     Tbe  case  of  Sligo  is  totally  different. 

Lord  Justice-  Clerk I  have  looked  somewhat  narrowly  into 

the  Inferior  Court  record,  and  think  tbat  Mr  Mitchell  has  been 
hardly  used.  As  a  friend,  he  advances  £500  on  adequate  se- 
curity, and  upon  a  speculation  be  gets  a  security  on  a  life  policy, 
and  then,  when  there  comes  a  large  claim  against  the  estate,  he 
pays  it,  lest  some  one  else  should  make  the  advance,  and  injure 
his  security.  There  is  no  objection  to  his  power  of  sale ;  but 
it  is  said  tbat  be  is  bound  to  grant  an  assignation.  It  is  a 
mistake,  however,  to  suppose  that  the  primary  obligation  on 
a  creditor  is  to  assign  on  payment.  The  primary  object  of  the 
security  is,  tbat  be  is  to  be  paid;  and  it  is  only  held  in 
equity,  that  he  is  not  to  sell  if  any  one  come  forward  and 
offer  payment.  He  is  entitled  to  payment  absolutely,  and 
without  assignation ;  and  it  is  not  necessary  tbat  there  should 
be  a  certainty,  but  only  a  reasonable  prospect  of  risk  to  entitle 
him  to  refuse  to  assign. 

Lord  Meadowhank  absent. 

Tbe  Court  adheredy  with  additional  expenses. 

Lord  Ordinary,  Cockburn — Act.  Solicitor- General  (M*Neill), 

Buphanan  ;  John  CuUen,  W.S.,  Agent Alt.  Rutherfurd,  Mait- 

land;   Wotherspoon  and  Mack,   W.S.,  Agents T.  Clerk 

[J.W.J 


TEIND  COURT. 

9th  February  1842. 

No.  122. 

The  following  augmentations  were  awarded : 

Nigg — Presbytery  of  Tain— did  stipend,  24th  January  1821, 
15  cbalders,  and  £8.  6.  8.  for  communion  elements. — Stipend 
modified  of  this  date,  16  cbalders,  and  £8.  6.  8.  for  communion 
elements, — being  an  augmentation  of  1  chalder. 

Langholm — Presbytery  of  Langholm — Old  stipend,  19th 
June  1816,  15  cbalders,  and  £10  for  communion  elements. — 
Stipend  modified  of  this  date,  18  cbalders,  and  £10  for  com- 
munion elements, — being  an  augmentation  of  3  cbalders. 

\Oth  February  1842. 

First  Division. — (H.  B.) 

No.  123. — Mrs  Elizabeth  M'Ewen  or  Munkoch, 
Pursuer^  r.  Daniel  M*Ewen,  Defender, 

Aliment — Pupil —  Where  a  pupil,  seven  gears  of  age,  had  a  free 
income  of  about  £490,  arising  from  the  interest  of  money  left 
him  by  his  father,  who  had  lived  in  a  comparatively  humble 
station,  the  sum  of  £150  yearly  was  awarded  to  his  mother  as 
his  aliment  during  pupillarity, 

Alexander  Munnoch,  merchant  in  Stirling,  died  in 
April  1 835,  leaving  a  widow,  Mrs  Elizabeth  M'Ewen 
or  Munnoch,  and  their  only  child,  Alexander  Munnoch, 
a  mere  infant  He  lefl  property  to  a  very  considerable 
amount;  but  in  terms  of  an  antenuptial  contract  of 
marriage,  the  widow  was  entitled  only  to  the  liferent 
of  £2000  at  four  per  cent.,  and  the  legal  interest  of 
her  tocher  of  £300 — making  her  whole  annual  income 
£92.  At  first,  Archibald  Munnoch,  tbe  pupil's  uncle, 
was  served  bis  tutor-at-law,  and  in  1836,  on  the  appli- 
cation of  the  widow,  was  decerned  by  the  Court  to  pay 
her  at  the  rate  of  £60  per  annum  as  aliment  for  the 
pupil  till  be  should  be  seven  years  of  age.  In  1837, 
the  tutor-at-law  was  allowed  to  resign  the'  office,  and 
the  Court,  on  his  suggestion,  appointed  Daniel  M*Ewea 
as  factor  ioco  tutaris.  The  pupil  having  attained  the 
age  of  seven  years,  the  period  for  which  the  previous 
aliment  was  decerned,  Mrs  Munnoch  raised  the  present 
summons,  in  which,  on  the  statement  that  the  present 
fortune  of  the  pupil  might  be  fairly  estimated  at  be- 
tween £14,000  and  £15,000,  yielding  an  annual  return 
of  nearly  £490,  and  might  be  expected  to  amount  at 
his  majority  to  at  least  £20,000 ;  and  that,  considering 
the  age  of  the  pupil,  tbe  additional  outlay  in  his  cloth- 
ing, education,  and  otherwise,  and  the  present  and 
apparent  future  extent  of  his  fortune,  the  aliment  of 
£60  was  altogether  inadequate,  she  concluded  that  Mr 
M'Ewen,  the  factor  loco  tutoris,  should  be  decerned  to 
make  payment  to  her  of  £150  yearly  in  name  of  ali- 
ment to  the  pupil,  besides  the  expense  of  medical  at- 
tendance if  necessary. 

M^Ewen  lodged  defences,  in  which  he  admitted  the 
accuracy  of  the  pursuer's  statements,  and  his  unwilling- 
ness to  object  to  the  sum  proposed,  provided  it  did  not 
seem  to  the  Court  excessive. 

At  advising, 

Lord  President Tt  is  impossible  to  object  to  the  conduct 

of  the  factor  in  lotiging  defences.  It  is  clear,  however,  tbat 
we  cannot  lay  ouf  of  view  tbe  improvement  which  has  taken 
place  in  the  pupiTs  circurasinncea  since  the  former  aliment  \v&9 
granted,  and  the  additional  expenses  which  bis  clothing  and 
education  will  now  requiie.     I  don't  think  tbe  sum  asked  is  ex- 
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trantgant.  We  will  Ax  it  for  a  limited  period,  and  when  it  ex- 
pires it  will  be  in  our  power  again  to  modify  it  according  to  cir- 
comstances. 

Lord  Giliies. — I  am  of  the  same  opinion.  It  ii  true  the 
father  appean  to  have  been  in  a  bumble  station :  that,  bow- 
erer,  is  not  permanent  in  this  country.  Rank  is  hereditary, 
but  the  want  of  it  is  not  hereditary.  The  pupil  should  be 
treated  like  a  young  man  who,  at  his  majority,  will  probably 
bate  a  fortune'  of  £20,000. 

Lord  Mackenzie, — 1  am  of  the  same  opinion.  The  funds  are 
substantial,  and  seem  to  justify  the  aliment  concluded  for, 
though  I  should  certainly  be  unwilling  to  grant  such  an  ali- 
ment as  would  prevenc  future  accumulation.  To  do  so  would 
be  in  effect  to  lower,  or  at  least  prevent  the  improvement  of  the 
pupil's  station. 

Lord  FuUerton  concurred. 

The  Court  decerned  for  £150  of  aliment  during 
pupillarity,  with  expenses  to  both  parties  out  of  the 
estate. 

Oo  the  following  day,  the  pursuer's  counsel  stated 
that  the  aliment  formerly  granted,  and  that  now  prayed 
for,  were  exclusive  of  medical  attendance,  and  moved 
that  the  interlocutor  should  be  framed  accordingly. 
The  Court  did  not  see  the  propriety  of  the  alteration, 
bat  left  it  open  to  the  pursuer,  in  the  case  of  any  ex- 
traordinary  illness,  to  bring  it  under  their  notice. 

Act,  Solicitor- General  (M'Neill),  Neaves;  Home  and  Rose, 

^.%.,Agenii AU.  Marshall;  J.  F.  Wilkie,  S.S.C,  Agent. 

-N.  C^A.— [H.B.] 


nth  Febrttary  \%A2. 
Second  Division (J.  W.) 

No.  124. — George  Anderson  and  Others  (Anders 
son's  Trustees),  Pursuers,  v,  Claud  Russell  and 
Others  (CampbeWs  Trustees),  Defenders, — Et  ^ 
contra, 

Superior  and  Vassal — Obligation — Feu -Contract — Implement — 
B\f  certain  articles  of  roup  two  lots  of  ground  were  feued  in 
1813,  and  in  1825  a  formal  contract  of  feu  was  entered  into  by 
the  superior  and  vassal^  varying  essentially  from  the  articles  of 
roup.  The  contract  provided^  that  *'  when  the  stances  shall 
be  buiU  upOHf  the  buildings  shall  be  in  a  line  pointed  out  by 
A  B,  and  be  constructed  conform  to  a  plan  approved  by  an 
architect  to  be  appointed  by  the  superior :  Further,  that  the 
vattal  ahali  be  at  one  half  of  the  expense  of  making  the  com- 
non  gewers  opposite  to  the  stances,  and  also  of  one  half  of 
making  the  streets,  lighting  and  cleaning  the  same,  jfc. ;  and 
M  so  far  as  the  said  drain,  jfc.  are  already  finished,  the  vassal 
becomes  bound  to  pay  the  expense  thereof.**  The  stances  re- 
mained unoccupied,  and  in  1840,  the  trustees  of  the  vassal 
raised  an  action  to  have  the  superior  ordained  to  furnish  an 
slevation  plan,  to  make  streets,  ffc,  the  vassal  being  willing  to 
pay  one  half  of  the  expense  of  making  the  same  opposite  the 
two  stances  feued;  and  in  the  event  of  the  superior  failing  so 
to  do,  to  have  the  feu-right  declared  at  an  end ;  and  in  any 
event,  to  have  repayment  of  the  feu-duties  already  paid,  or  at 
least  relief  from  the  payment  thereof  in  future — Held  that  the 
demands  made  upon  the  superior  could  not  be  maintained  either 
as  conditions  of  the  feu-contract  or  as  independent  rights :  2. 
TTutt  the  feu-contract  could  not  be  controlled  by  the  articles  of 
roup. 

These  counter  actions  relate  to  the  interpretation  to 
be  put  on  a  contract  of  feu,  entered  into  between  the 
late  John  Campbell,  W.S.,  and  the  late  John  Anderson, 
ironfouuder,  Leith  Walk.  The  one  is  an  action  at  the 
instance  of  Mr  Anderson's  trustees,  claiming  implement 
of  certain  stipulations  under  which,  it  is  alleged,  the 
superior  came  to  the  vassal  by  the  feu-contract,  and 
demanding  a  judgment  from  the  Court,  that,  in  the 


event  of  these  stipulations  not  being  fulfilled,  the  feu- 
contract  has  become  null  and  void.  The  other  is  an 
action  at  the  instance  of  Mr  Campbell's  trustees,  with 
concurrence  of  certain  heritable  creditors  who  obtained 
deeds  of  security  over  the  subjects  from  Mr  Campbell, 
concluding  generally  for  payment  of  the  feu-duties, 
and  implement  of  the  other  obligations  undertaken  in 
the  feu-contract  by  the  vassal.  It  was  not  disputed 
that  decree  should  be  pronounced  in  the  latter  action, 
unless  Mr  Anderson's  trustees  should  succeed  in  the 
counter  action  at  their  own  instance. 

On  the  12th  June  1811,  there  were  exposed  to  sale 
by  public  roup,  <<  all  and  whole  the  areas  on  the  north 
and  south  sides  of  Prince  Regent  Street,  which  belongs 
to  John  Campbell,  W.S.,  and  is  part  of  a  park  situated 
at  the  back  of  the  Citadel  of  Leith."  Previously  to  the 
roup,  there  had  been  prepared  by  Mr  Gillespie  Graham, 
architect,  a  sketch  of  the  ground,  showing  its  position, 
and  the  direction  of  the  streets  and  some  other  parti- 
culars. This  plan  was  the  only  one  exhibited  or  re- 
ferred to  at  the  time  of  the  roup.  The  defenders 
maintain  that  it  is  a  ground  plan  sufficient  for  the  pur- 
pose of  building;  while  the  pursuers  aver  that  it  is 
useless  as  a  working  plan. 

The  second  clause  in  the  articles  of  roup  provides, 

"  that  each  purchaser  shall  be  obliged,  within  five  years  from 
Whitsunday  last,  to  build  a  house  upon  his  purchase  ;— and  tbe 
houses,  in  as  far  as  the  same  respects  Prince  Regent  Street, 
shall  run  in  the  line  pointed  out  by  the  said  plan,  and  shall  be 
built  conform  to  an  elevation  plan  to  be  approved  of  by  James 
Gillespie,  architect  in  Edinburgh,  or  some  other  architect  to  bd 
appointed  by  the  said  John  Campbell,  but  shall  not  exceed  three 
storeys  in  height  above  tbe  level  of  the  street.*' 

The  third  clause  provides, 

"  that  each  purchaser  shall  be  obliged  to  pay  a  part,  in  pro- 
portion to  tbe  extent  of  front  of  his  purchase,  of  tbe  expense 
of  paving  and  causewaying  the  whole  street,  and  also  the  meuse- 
lane  after  mentioned,  and  keeping  the  same  in  repair,  and  also 
of  making  and  repairing  tbe  common  sewers ;  and  each  purchaser 
shall  have  relief  of  one-half  of  the  said  expenses  from  tbe  feuac 
on  the  opposite  side  of  Prince  Regent  Street,  when  the  same 
shall  be  feued." 

The  sixth  clause  is  as  follows : 

"  Tbe  purchasers  shall  be  obliged  not  to  erect,  or  cause  to  be 
erected,  on  their  respective  purchases,  any  thing  that  can  be 
deemed  a  nuisance ;  and  they  shall  also  be  obliged  to  pay  a  part, 
in  proportion  to  the  extent  of  front  of  tbeir  purchases,  of  the 
expense  of  lighting  and  cleaning  the  said  street,  which  it  is 
hereby  stipulated  shall  be  formed  agreeably  to  a  section  corres- 
ponding as  nearly  as  may  be  convenient  to  tbe  level  of  Great 
Junction  Street,  which  intersects  Prince  Regent  Street,  at  tbe 
sight  of  tbe  said  James  Gillespie,  and  John  Paterson,  engineer 
for  tbe  Leitb  Docks;  as  also  to  pay  their  proportion  of  the  expense 
of  bringing  in  water,  and  of  any  other  general  plan  of  police 
which  may  be  adopted  by  the  majority  of  the  feuars  of  tbe  said 
street,  or  which  may  be  enforced  by  law  ;  and  also  to  concur 
in  any  general  regulations  to  be  made  by  a  majority  of  tbe  said 
feuars,  as  said  is." 

At  the  time  of  the  roup,  the  late  Mr  Anderson  ap- 
peared and  purchased  a  building  lot  at  the  end  of 
Prince  Regent  Street,  "  with  a  return  of  forty  feet 
alongst  Great  Junction  Street."  He  also  purchased 
the  area  of  Great  Junction  Street  adjoining  to  the  pre- 
ceding lot ;  and  it  was  declared  that  this  purchase  was 
made  **  under  all  the  conditions  and  stipulations  in  tlie 
foregoing  articles  which  relate  to  Prince  Regent  Street, 
but  which  are  hereby  expressly  agreed  to  be  binding 
also  with  regard  to  this  street/' 
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For  a  number  of  years  after  181 1,  Mr  Campbell  was 
unable  to  give  his  feuars  entry  to  the  purchases,  owing 
to  disputes  between  him  and  the  magistrates  of  Leith 
as  to  the  level  of  certain  streets,  and  the  want  of  plans, 
streets,  common  sewers,  &c.  These  disputes  were  at 
last  settled,  and  a  feu-contract  was  execttted  between 
Mr  Campbell  and  Mr  Anderson  on  29th  and  30th  N<h 
vember  1825,  and  3d  January  1826,  making  the  first 
term's  feu-duty  payable  at  Whitsunday  1820  instead 
of  1813  (the  period  specified  in  the  articles  of  roup), 
and  containing  the  following  declaration : 

"  That  when  the  foresaid  two  stances  shall  be  built  apon»  the 
front  of  the  bouses  shall  run  in  the  line  of  the  said  streets,  as 
shall  be  pointed  out  by  Mr  James  Gillespie,  architect  i  and  the 
fronts  of  them,  if  at  any  tine  they  shall  be  rebuilt,  shall  run  in 
the  same  line,  and  the  said  houses,  with  every  thing  else  con- 
nected therewith,  together  with  the  levels  of  the  street,  the 
front  pavement,  the  back  ground,  the  causeway,  and  the  com- 
mon sewers,  in  so  far  as  they  are  not  constructed  or  built,  shall 
be  built  and  constructed  conform  to  a  plan  and  elevation  to  be 
Approved  of  by  an  architect  to  be  appointed  by  the  said  John 
Campbell  or  his  foresaids.  And  fortber,  the  said  John  Ander- 
son binds  and  obliges  faimaelf,  and  his  foresaids,  to  be  at  the 
one-half  of  the  expense  of  makmg  and  keeping  in  repair  the 
common  sewers  opposite  to  the  said  subjects,  and  also  of  one- 
half  of  paving  and  causewaying  the  said  streets,  making  iron 
railings,  lighting  and  cleaning  the  said  streets,  and  in  so  far  as 
the  said  drain,  fcc.,  are  already  finished  and  built,  be  becomes 
bound  to  pay  the  expense  laid  out  thereon  by  the  said  John 
Campbell  to  the  said  Claud  Russell,  his  trnstee  foresaid." 

Long  before  the  date  of  the  feu-contract  the  feuing 
speculation  had  entirely  failed.  Mr  Anderson,  how- 
ever, continued  to  pay  the  feu-duty  down  to  the  period 
of  his  death  in  1834.  An  action  was  thereafter  raised 
against  his  trustees  for  payment  of  the  f^u-dttties  from 
Martinmas  1833  to  Martinmas  1836,  amounting  to 
£108.  2s.  Sterling.  In  this  action  the  Lord  Ordinary 
decerned  in  terms  of  the  libel,  and  the  Court  adhered, 
reserving  to  all  parties  their  respective  claims  and 
rights  under  the  articles  of  roup  and  relative  feu-con- 
tract as  accords — (viele  ante,  Vol.  XIL  p.  220,  5th 
December  1839). 

Notwithstanding  the  judgment  pronounced  against 
them,  Mr  Anderson's  trustees,  whilst  paying  the  feu- 
duties  for  which  decree  was  obtained,  refused  to  pay 
those  which  subsequently  fell  due.  It  became,  there- 
fore, necessary  to  raise  the  present  action  against  them, 
in  which  a  running  decree  for  the  feu-duties  is  sought, 
and  a  judgment  for  implement,  generally,  of  the  feu- 
contract  is  claimed. 

Anderson's  trustees  raised  the  other  of  these  two 
processes ;  and  their  conclusions  against  the  defenders 
are  the  following : 

'*  Therefore,  the  said  defenders  ought  and  should  be  decerned 
and  ordained,  by  decree  of  the  Lords  of  our  Council  and  Ses- 
sion, to  furnish  and  exhibit  to  the  pursuers  a  good  and  suffi- 
cient feuing  and  building  plan,  and  a  good  and  sufficient  eleva- 
tion plan,  not  merely  in  regard  to  the  said  two  stances  feued  by 
the  said  John  Campbell  to  the  said  John  Anderson,  but  also 
embracing,  and  which  should  be  binding  on  the  defenders  and 
their  vassals,  and  all  others,  in  regard  to  all  the  remaining  areas 
in  Prince  Regent  Street  and  Great  Junction  Street ;  and  they 
ought  and  should  be  further  decerned  and  ordained  to  make  and 
complete,  in  a  good  and  substantial  manner,  according  to  pro« 
per  levels  and  sections,  and  of  the  stipulated  width,  the  said 
road  or  street  called  Prince  Regent  Street,  so  far  as  not  already 
formed  or  completed,  and  also  the  said  road  or  street  called 
Great  Junction  Street,  and  to  get  the  same  opened,  levelled, 
formed,  causewayed,  and  paved  in  a  proper  manner,  the  pur- 


sners  being  ready  to  pay  one-half  of  the  expense  of  maknig  and 
keeping  in  repair  the  common  sewers  opposite  the  two  stances 
feued  to  the  said  John  Anderson  as  aforesaid,  so  far  as  not 
already  made  and  paid  for,  and  aUoone-balf  of  paving  smdcausr^- 
waying  the  said  streets,  and  making  iron  ratlings  opposite  to  the 
said  two  stances.  And,  in  the  event  of  the  defenders  failing  to 
implement  said  obligations  between  and  the  1st  day  of  January 
next,  or  whatever  other  day  our  said  Lords  shall  be  pleased  to 
^x  and  limit  for  such  purposes,  it  ought  and  should  be  found 
and  declared,  that  the  said  fen-right,  and  all  obligations  incum- 
bent on  the  said  deceased  John  Anderson  tmder  the  said  articles. 
Conditions,  and  minutes  of  roup  and  feu-contract,  or  otherwise. 
In  regard  to  said  subjects,  have  ceased  and  determined,  and  be- 
come totally  void,  and  that  they  are,  and  shall  be  of  no  effect  in 
future/' 

The  summons  further  concludes  for  repetition  of  the 
feu-duties,  or  otherwise,  to  have  it  found  and  declared 
that  the  superior  has  no  claim  for  feu-duties  till  these 
obligations  are  performed  by  him ;  and  that  the  pur- 
suers are  entitled  to  damages. 

The  processes  having  been  conjoined  and  a  record 
made  up. 

The  pursuers  pieaded — 1.  By  the  articles  of  roup 
and  feu-contract  in  favour  of  the  late  Mr  Anderson, 
the  defenders,  as  representing  the  original  superior, 
are  bound  to  point  out  the  line  of  I^'ince  Regent  Street 
and  Great  Junction  Street,  and  they  are  also  bound  to 
furnish  a  plan  and  elevation  showing  the  design  of  the 
houses  to  be  built  in  these  streets,  and  every  thing 
connected  therewith,  together  with  the  levels  of  the 
street,  the  front  pavement,  the  back  ground,  the  cause- 
way, the  common  sewer,  and  whatever  is  necessary  for 
a  complete  working  ground  and  elevation  (dan.  % 
The  superior,  according  to  the  proper  construction  of 
the  articles  of  roup,  and  of  the  feu-contract,  ia  bound 
to  make  the  common  sewers,  foot  pavements  and  streets, 
to  introduce  water,  and  generally  to,  do  whatever  is 
necessary  for  rendering  the  pursuers'  buildings  acces- 
sible and  habitable,  according  to  the  intention  and 
views  of  parties  when  they  entered  into  the  feu-oon- 
tract, — the  vassals  being  only  bound  to  pay  their  pro- 
portion of  the  expense.  3.  The  defenders  are  at  all 
events  bound,  especially  as  ahnost  the  whole  building 
ground  in  question  remains  their  property,  and  19  vn- 
feued,  to  contribute,  along  with  the  feuars,  to  the  ex- 
pense of  the  works  referred  to  in  the  last  plea,  in  pro- 
portion to  the  extent  of  ground  not  feued.  4.  The 
defenders  having  refused,  after  a  formal  requisition 
served  upon  them,  to  furnish  the  pursuers  with  ground 
and  elevation  plans,  and  having  by  that  refusal  render- 
ed it  impossible  for  the  pursuers  to  erect  any  buildings, 
have  now  no  longer  any  claim  under  the  feu-contract, 
and  are  liable  in  repetition  of  the  feu-duties  and  other 
outlay  libelled,  or  in  damages ;  and  at  any  rate,  can 
have  no  claim  for  future  feu-duties  till  such  titBe  as 
proper  plans  are  furnished  by  them.  6.  As  the  defen- 
ders have  also  refused,  after  formal  requisition  by  the 
pursuers,  to  be  at  the  expense  of,  or  to  contribute  to- 
wards making  the  roads,  sewers,  and  other  common 
works  above  mentioned;  and  as  any  houses  which 
might  be  built  while  the  ground  is  in  its  present  state 
must  be  inaccessible  and  uninhabitable,  the  pursuers 
are  not  bound  to  build  in  terms  of  the  requieittons  upon 
them  by  the  defenders'  agent,  but,  on  the  contrary,  are 
entitled  to  have  it  declar^  that  the  feu-eontraet  is,  on 
that  ground,  at  an  end,  or  alternatively,  to  have  de- 
creet for  implement  of  these  obligations  upon  the  su- 
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perior,  and  for  repetition  of  the  feu-dnties  and  outlay 
already  paid,  aa  well  as  relief  from  the  feu-duties  be* 
eoming  due  io  future,  till  audi  time  as  the  superior 
has  made  the  roads,  and  performed  his  other  obliga- 
tions. 

The  defenders  pleaded — 1  •  The  judgment  pronounced 
in  the  previous  process  between  the  parties  forms  res 
jadwaiOf  at  all  events  to  the  extent  of  the  matter  set 
forth  in  that  judgment  2.  Independently  of  that  judg- 
ment, there  are  no  good  grounds  on  which  the  pursuers 
can  maintain  any  of  the  demands  made  in  their  sum- 
mons, whether  these  are  set  forth  as  conditions  of  the 
feu-contract  remaining  in  validity,  or  as  independent 
rights  in  their  own  part.  3.  More  particularly,  in  re- 
gard to  plans,  all  has  been  done  on  the  superior's  part 
which  is  requisite.  It  remains  for  the  vassal,  if  he 
shall  think  fit,  to  exhibit  a  plan  to  be  approved  of  by 
the  superior.  4.  Farther,  there  is  no  obligation  on  the 
superior  to  pave  and  causeway  the  streets,  or  to  make 
drains,  or  do  any  of  the  other  things  demanded  in  the 
summons.  The  obligations,  in  these  respects,  are  all 
laid  on  the  feuars,  with  a  mere  mutual  relief  inter  se, 
5.  Generally,  there  is  no  good  ground  for  annulling 
the  feu-contract,  or  suspending  its  operation,  the  de- 
fenders having  fulfilled,  or  being  ready  to  fulfil,  all  that 
is  incumbent  on  them  as  in  room  of  the  superior.  6. 
The  pursuers  are  bound  to  make  payment  of  the  feu- 
duties  in  arrear,  and  to  fulfil  the  other  obligations  of 
the  feu-contract ;  and  to  this  end,  effect  ought  to  be 
given  to  the  coBclusioos  of  the  counter  action  at  the 
iostanoe  of  the  defenders. 

The  Lord  Ordinary  appointed  mutual  cases,  and 
made  avizandum  to  the  Court,  accompanying  his  in- 
teriocutor  with  the  following  note : 

*'  The  present  actioa  is  raised  upon  articles  of  roup  and  a 
fen-coatract,  whi^  were  rery  recently  under  consideration  of 
the  Second  Division  of  the  Court,  in  an  action  between  the 
Bame  parties,  brought  by  the  trustee  for  the  superior's  creditors 
■gainst  Mr  Anderson's  heirs, ybr  payment  of  the  feu-duties  of 
two  lots  of  ground  near  Leith  Docks,  feued  by  the  deceased 
John  Anderson  (predecessor  of  the  pursuers)  from  Mr  John 
Campbell,  senior,  W.S.,  in  1813.  The  Lord  Ordinary  (Mon. 
creiff)  and  the  Court  gave  decree  for  these  feu*duties,  chiefly 
00  the  groand  that  they  were  constituted  by  liquid  obligation 
binding  on  the  feuars,  and  that  the  latter  could  not  set  off  illi- 
quid daims  for  breach  of  tbe  (alleged)  counter  obligations  of 
t^e  superior,  which  were  held  to  be  illiquid,  by  way  of  except 
tioii,  against  feu-duties  then  long  past  due.  At  tbe  same  time, 
tbe  Lord  Ordinary  reeerved  the  claims  of  tbe  feoars,  so  far 
sf  bis  Lordship  thought  them  primn  fade  competent,  to  be 
conititnted  in  a  separate  action;  and  the  Court  afterwards, 
io  itill  more  ample  terms,  made  a  similar  reservation,  when 
tbey  decerned  against  the  feoar's  heirs..^See  reports,  5th  De- 
cembcf  1839. 

"  The  claims  thus  reserved  are  brought  forward  in  the  pre- 
sent action,  and  as  the  Lord  Ordinary  is  of  opinion  that,  to  a 
certain  extent,  they  are  founded  in  law  and  in  material  justice, 
while  bU  views  may  possibly  interfere  with  those  expressed  by 
the  Court,  though  from  the  form  of  the  action,  not  embodied 
m  tbe  previous  judgment,  be  thinks  it  most  suitable  to  report 
(be  present  question  to  their  Lordships,  upon  the  full  exposi- 
tion of  the  argument  of  both  parties  contained  in  tbe  revised 
caics. 

"  The  chief  claims  of  the  pursuers,  stated  to  arise  as  counter 
obligations  against  tbe  superior  under  tbe  articles  of  roup  and 
contract  of  feu  libelled  on,  are — Is^  That  the  defenders,  as  re- 
presenting the  superior,  shall  furnish  tbe  pursuers  with  proper 
and  correct  ground  and  elevation  piane  of  tbe  street  in  which 
Ibe  areas  feued  are  situated,  and  which  tbe  pursuers  are  bound 
to  erect  on  tha  groands  libelled  on.    And,  2ef,  That  the  defeu- 


d4*rf  shall  form  and  complete  the  street  along  whieh  the  areas 
Eeiied  by  the  pursuers'  predecessor  were  represented  to  lie,  as 
W4.>II  as  the  other  atreet  called  Great  Junction  Street,  as  a  ne- 
cessary road  of  ingress  to,  and  egress  therefrom,  and  that  they 
shall  construct  a  proper  common  sewer,  and  bring  in  water ^  in 
terms  of  the  obligations  said  to  be  implied  on  tbe  superior,  from 
the  nature  of  the  contract,  and  particularly  from  the  sixth  clause 
of  the  artides  of  roup, — the  pursuers,  as  feuars,  paying  the  pro- 
portion of  the  expense  of  these  operations,  laid  upon  their  pre- 
decessor by  the  same  articles.  The  questions  thus  raised  may 
not,  at  first  sight,  appear  of  difficult  extrication,  but  some  of 
the  points  are  of  considerable  importance  in  the  law  of  superior 
and  feuar  in  the  neighbourhood  of  large  towns. 

'*  I.  With  regard  to  the  pursuers'  demand  for  additional  plans 
which  they  call  upon  the  superior  to  furnish,  it  is  thought  that 
that  demand,  at  least  to  the  extent  made  by  the  pursuers  in 
their  summons,  is  scarcely  now  an  open  question.  It  was  fully 
considered  by  the  Lord  Ordinary  and  the  Court,  when  the 
petitory  action  for  feu-duties  was  before  the  Court  in  1840;  a 
clear  opinion  was  then  expressed,  that  it  was  the  duty  of  the 
vassals  themselves,  under  a  sound  construction  of  the  articles 
of  roup,  to  present  for  the  approbation  of  the  superioi's  architect, 
an  elevation  plan  of  the  houses  they  intended  to  erect  on  the 
lots  feued;  and  with  deference,  even  if  the  Lord  Ordinary 
were  entitled  to  give  an  opinion  on  that  question,  he  could  not 
depart  from  the  views  expressed  on  this  point  io  the  interlocu- 
tor and  note  of  Lord  Moncreiff,  under  tbe  state  of  the  fact«, 
assumed,  when  the  case  ^vas  formerly  before  the  Court.  To 
these  it  is  sufficient  to  refer. 

'*  It  seems  clear,  both  upon  the  articles  of  roup  and  contract 
of  &u,  that  the  feuars  were  entitled  and  bound  to  provide,  at 
least,  their  own  elevation  plans,  and  present  them  to  the  supe- 
rior's architect  for  approbation.  This  was  probably  intended  to 
give  some  latitude  to  tbe  feuars.  They  were  taken  bound  to 
build  houses  not  exceeding  three  storeysin  height,  but  apparently, 
if  plaeed  within  proper  lines,  the  houses  might  be  of  such  lower 
height,  and  after  such  fashion  as  were  required  for  the  business 
and  views  of  each  feuar.  The  opinion  of  the  Court  on  this  point 
seems  to  have  coincided  with  that  of  Lord  Moncreiff.  Accord- 
ingly, the  pursuers'  demand  for  an  elevation  plan  seems  quite  out 
of  the  question. 

**  But  the  pursuers  urge  a  special  plea  with  regard  to  the 
ground  plan,  which  may  deserve  consideration.  They  state 
that  by  the  second  clause  of  the  articles  of  roup,  their  prede* 
cessor  was  bound  to  build  houses  on  his  lot,  which,  '  in  as  far  as 
the  same  respects  Prince  JUgent  Street,  shall  run  in  the  line 
pointed  out  by  the  said  plan,'  Now  the  pursuers  state  on  re- 
cord (revised  condescendence,  art.  11),  that  the  superiors  *have 
never  provided  any  working  ground  plan  of  the  stances  for 
building,  showing  their  area,  angles,  &c.  &c.,  and  in  illustration 
of  that  averment,  they  add  more  specially  in  their  revised  case 
(p.  17),  '  their  readiness  to  go  to  proof  upon  their  statement^ 
that  the  engraved  plans  (in  process)  are  perfectly  ttseless  as  work- 
ing ground  plans.'  To  the  eye  of  any  individual  unacquainted 
with  scientific  land  surveying,  the  ample  plan.  No.  36  of  pro- 
cess, appears  to  be  quite  sufficient  to  delineate  the  site  of  each 
lot.  At  the  same  time,  if  the  ground  is  not  at  present  in  a 
situation  to  enable  any  architect  for  tbe  feuar  to  prepare  an 
elevation  plan  applicable  to  his  lots,  the  Lord  Ordinary  is  not 
prepared  to  say  that  the  superior  must  not  either  furnish  such 
ground  plan,  or  so  form  and  construct  tbe  street  upon  which  the 
lots  are  situated,  as  to  enable  any  architect  forthwith  to  prepare 
an  elevation  plan  for  tbe  feuar.  In  that  view,  the  first  claim  of 
the  pursuers  seems  in  some  measure  to  be  connected  with  tha 
second,  which  presents  the  most  important  question  for  the  con« 
sideration  of  the  Court. 

**  II.  The  pursuers*  next  claim  therefore  is,  that  the  superiors 
are  bound  to  form  and  complete  the  street  called  Prince  Regent 
Street,  in  which  the  lots  feued  by  Mr  Anderson  are  situated. 
The  pursuers'  plea  resolves  into  this,  that  their  predecessor 
feued  these  lots  as  areas  situated  upon  a  street ;  that  the  seller 
came  uniler  an  implied,  if  not  an  express  obligation  that  a  street 
should  he  made,  and  the  necessary  accommodations  of  water, 
common  sewers,  &c.,  therewith  connected,  afforded  to  tbe  feuars, 
on  their  paying  a  proportion  of  the  expense  thereof,  correspond- 
ing with  ihe  breadth  of  tUcir  feu,  and  that  the  superior  must 


262 


REPORTS  OF  CASES  DECIDED 


[February 


fulfil  that  obligation ;  or  otherwise,  that  the  fetiar  is  entitled  to 
be  liberated  from  the  contract,  and  to  claim  damages  from  the 
superior.  The  Lord  Ordinary  must  own  that  he  does  not  see 
any  sntisfactory  answer  to  that  claim  on  the  part  of  the  feuar  in 
the  present  case. 

*'  He  is  humbly  of  opinion  that  the  articles  of  roup  and  con- 
tract of  feu  must,  like  other  instruments  of  agreement  between 
man  and  man,  be  construed. «ecua<fum  subjectam  materiam.  They 
relate,  in  so  far  as  the  feuar  was  concerned,  to  yery  small  and 
valuable  areas  of  ground,  in  close  contiguity  with  a  great  town. 
They  were  represented  as  lying  along  a  street^  and  the  prices 
offered  were  those  of  high  priced  urban  subjects.  A  feu -duty 
of  9s.  6d.  per  foot  for  areas  of  ground  such  as  those  here  de- 
lineated amount  to  some  hundred  pounds  per  annum  for  each  acre. 
Hence,  before  resorting  to  the  written  contract,  the  presump- 
tion ab  ante  is  rery  strong,  that  a  proprietor  feuing  and  letting 
out  such  ground  as  part  of  a  street,  shall  at  least  furnish  the 
street  along  which  it  is  represented  that  the  houses  to  be  built 
will  be  situated. 

'*  But  the  implication  arising  from  the  written  contract,  as 
constituted  by  the  articles  of  roup  and  contract  of  feu  is,  in  the 
liOrd  Ordinary's  mind,  decisive  of  the  present  question.  By 
clause  3d  of  the  articles  of  roup,  it  was  provided  that  '  each 
purchaser  shall  be  obliged  to  pay  a  part,  in  proportion  to  the 
extent  of  front  of  his  purchase,  of  the  expense  of  paving  and 
causewaying  the  whole  street,  and  also  the  meuae  lane  after 
mentioned,  and  keeping  the  same  in  repair,  and  also  of  making 
and  rcpHiring  the  common  sewers;  and  each  purchaser  shall 
have  relief  of  one-half  of  the  said  expenses  from  the  feuar  on 
the  opposite  side  of  Prince  Regent  Street,  when  the  same  shall 
be  feued  *  Ic  is  apprehended  that  no  plain  man  reading  the  pre- 
ceding article,  could  suppose  that  only  apart  of  the  street  was 
to  be  formed,  when  it  was  expressly  provided  that  the  whole  street 
should  be  paved  and  causewayed. 

-  *'  In  like  manner,  the  completion  of  the  street  was  parenthe- 
tically held  out  in  the  6th  article,  which  enacted  thai  the  feuars 
'  shall  also  be  obliged  to  pay  a  part,  in  proportion  to  the  extent 
of  their  purchases,  of  the  expense  of  lighting  and  cleaning  the 
said  street,  which,  it  is  hereby  stipulated,  shall  be  formed  agree' 
ably  to  a  section  corresponding  as  nearly  as  may  be  convenient  to 
the  level  of  Great  Junction  Street,  which  intersects  Prince  i?e- 
gent  Street,  at  the  sight  of  the  said  James  Gillespie,  and  John 
Paterson,  engineer  for  Leith  Docks,  as  also  to  pay  their  propor^ 
tion  of  the  expense  of  bringing  in  water.'  Here  it  was  pro- 
vided that  the  street  '  shall  be  formed,'  and  each  party  asks,  by 
whom  f  and  of  course  answers  the  question  in  his  own  favour, 
by  alleging  that  the  burden  was  not  laid  on  him.  But  while  the 
street  must  be  completed  by  some  party,  it  will  be  carefully 
marked  that  no  more  in  any  case  is  to  be  advanced  by  any 
feuar  than  a  proportion  of  the  expense  of  the  street  correspond- 
ing to  the  front  of  each  feu.  The  contract,  too,  contemplates 
the  very  event  which  has  occurred,  of  the  whole  street  not  being 
feued.  The  feuar  on  one  side,  is  to  advance  the  expence  of 
paving  the  whole  breadth  opposite  to  his  own  lot ;  his  relief  from 
a  part  of  that  limited  advance  being  secured  when  the  opposite 
lot  comes  to  be  feued  ;  but  more  is  not  required  of  him,  what- 
ever other  portions  of  the  street  may  be  unfeued.  How  then  can 
a  Judge  called  to  enforce  these  articles,  find,  first,  that  the  whole 
street  shall  be  formed,  paved,  and  causewayed,  and  next,  that 
one  or  two  feuars  shall  advance  the  tf/io/^  expense  thereof,  when 
the  contract  expressly  provides  that  the  feuars  shall  only  ad- 
vance a  part  of  the  expense,  in  proportion  to  the  extent  of  their 
own  area  ?  Farther,  when  it  was  provided  that  a  street  shall 
be  formed,  and  when  each  feuar*s  expense  thereof  was  limited 
and  defined,  on  whom  was  the  remaining  expense  to  be  laid? 
It  could  fall  on  none  else  but  on  the  other  party  to  the  con- 
tract— the  superior, — who  expected  to  reap  a  great  advantage 
from  these  feus,  and  did  obtain  a  most  lucrative  offer  from  the 
feuars  who  acquired  any  of  the  lots  exposed  under  these  con- 
tracts. In  fact,  if  the  superior  was  not  to  undertake  this  burden, 
the  whole  transaction  must  fall  to  the  ground,  as  the  articles 
would  be  inextricable,  and  inapplicable  to  the  situation  of  parries 
if  no  street  was  ever  made, — the  formation  of  which  was  pre- 
cedent and  essential  to  the  possession  of  the  feuars,  so  as  to 
bring  their  areas  within  the  desoription,  and  to  adapt  them  to 
the  uses  contemplated  by  the  articles  of  roup. 


"  It  is  humbly  tboaght,  also,  that  there  are  other  pecaliari- 
ties  in  the  present  case,  well  entitled  to  weight  in  a  court  of 
justice.  When  the  6th  clause,  so  often  referred  to,  provides 
that  the  street  shall  be  formed,  without  saying  by  whom,  it  must 
instantly  occur,  that  if  there  be  any  vagueness  and  ambiguity 
in  the  clause,  the  exposer,  from  whom  the  articles  flowed, 
should,  in  all  conscience  and  law,  be  answerable  for  it.  If  it 
be  a  just  and  salutary  rule  of  law  in  general,  that  obligations  in 
dubio  are  to  be  interpreted  contra  proferentem,  the  ofiaxim  seems 
peculiarly  entitled  to  effect  in  the  case  of  a  party  inviting  pur- 
chasers to  a  sale  of  bis  property  exposed  by  public  roup  ;  and 
still  more  clearly  ought  it  to  be  enforced  when  the  articles 
have  been  promulgated  by  a  proprietor  who  was  an  experienced 
practitioner  of  the  law  like  Mr  Campbell,  and  who,  moreover, 
stipulated  (articles  of  roup,  art  1,)  that  the  whole  rights, 
titles,  and  securities  to  be  prepared  in  fiivour  of  the  purchaser 
and  bis  successors,  '  are  all  to  be  expede  and  ezecoted,  or 
taken  by  the  said  John  Campbell  and  his  foresaids,  or  their  or- 
dinary man  of  business  for  the  time.'  As  it  appears  from  the 
writs  produced  that  the  deceased  Mr  Anderson,  the  feuar, 
acted  on  this  clause,  and  reposed  exuberant  trust  in  the  supe- 
rior, by  employing  no  other  man  of  business  than  Mr  Campbell 
when  be  bid  for  these  feus,  his  representatives  are  entitled,  on 
the  highest  grounds  of  law  as  well  as  of  equity,  to  the  benefit  of 
any  ambiguity,  if  such  can  be  traced,  in  the  contract  now  under 
consideration. 

'*  It  is  said  that  the  present  question  arises  from  the  failure 
of  an  extensive  building  speculation,  which  the  feuars  wish  to 
throw  upon  the  superior.  But  though  the  fact  here  stated  be 
true,  the  inference  of  the  defenders  does  not  seem  just.  Un- 
questionably the  hope  of  all  parties  as  to  the  expected  value 
of  this  ground  has  failed ;  audit  is  supposed  that  even  if  the 
whole  of  Regent  Street  had  been  completed,  the  speculation 
would  have  failed,  and  the  feuars  would  still  suffer  a  great  loss, 
as  their  areas,  instead  of  being  worth  9s.  6d.  per  foot,  might 
still  not  be  worth  half-a-crown.  Bat  the  question  is,  if  the 
feuars  are  bound  to  bear  a  greater  share  of  loss?  To  hold  that 
they,  and  not  the  superiors,  are  bound  to  advance  the  expense 
of  paving  the  whole  street,  would  be  to  throw  on  the  feuar  a 
part  of  the  loss  which  naturally  falls  on  the  superior.  In 
fact,  if  any  feuars  pave  any  other  part  of  the  street  than  that 
opposite  to  their  own  areas,  the  articles  of  roup  contain  no 
clauses,  and  provide  no  machinery  for  their  reimbursement  when 
the  lower  or  higher  parts  of  the  street  are  ultimately  feued. 

"  Farther,  it  is  plausibly  remarked  by  the  defenders,  that  it 
is  impossible  to  look  round  a  great  town  without  seeing  nu- 
merous instances  of  single  houses  built  along  unformed  streets, 
which  remain  for  years  as  examples  of  the  failure  of  feuing 
speculations  in  these  districts,  from  which  it  is  inferred  that 
no  superior  ever  undertakes  the  formation  of  streets.  But  it 
is  obvious  to  answer,  that  no  argument  applicable  to  the  present 
question  could  be  drawn  from  these  instances,  unless  the  con- 
tracts or  agreements  were  examined  under  which  the  lots  were 
feued,  and  under  which  the  houses  have  been  afterwards  held. 
The  records  of  the  Court  attest  that  every  different  proprietor 
of  feuing  property  has  hit  own  rules  for  the  attraction  or  regu- 
lation of  builders, — as  in  the  neighbourhood  of  this  city.  Lord 
Moray  has  one  set  of  rules,  Heriot's  Hospital  another,  while 
other  proprietors  of  suburban  ground  about  Stockbridge,  Leitb 
Walk,  Newington,  &c.  &c.,  act  upon  their  own  views  of  what 
is  most  expedient  and  advantageous.  The  present  case  must 
obviously  be  decided  on  the  contract  libelled  on,  and  on  its 
own  circumstances,  which  have  been  now  brought  fully  into 
view. 

'*  On  these  grounds,  the  Lord  Ordinary  would  be  inclined  to 
hold  that  the  second  plea  or  branch  of  the  pursuers'  libel  is 
substantially  well  founded.  This  is  limited  to  the  constitution 
of  the  superior's  obligation  to  form  and  complete  Regent  Street, 
so  far  as  not  already  formed  and  completed,  and  also  the  road 
or  street  called  Great  Junction  Street,  and  to  get  the  same 
opened,  levelled,  formed,  causewayed  and  paved  in  a  proper 
manner.  No  doubt  the  defenders  have  argued,  that  on  the 
same  principle  on  which  the  pursuers  urge  this  plea,  they  might 
be  called  on  to  complete  the  whole  of  the  numerous  streets 
and  lanes  represented  on  the  feuing  plan.  But  while  the  pur- 
suers urge  no  such  demand,  it  is  thought  that  as  the  pursuers' 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


663 


treas  are  rituated  both  in  Regent  Street  and  Great  Junction 
Street,  they  have  a  direct  connection  with,  and  interest  in  those 
streets,  which  they  do  not  possess  in  any  other  streets.  Then 
as  the  articles  of  roup  (art.  6)  provided,  that  Regent  Street 
fball  be  *  formed  agreeably  to  a  section  corresponding  as  nearly 
as  may  be  convenient  to  the  level  of  Great  Junction  Street,' 
the  formation  of  Junction  Street  seems  to  be  a  preliminary 
operation  indispensably  necessary  to  the  proper  construction 
and  completion  of  Regent  Street.  No  doubt  the  fifth  article 
provided  that  the  feuing  plans  should  be  binding  on  the  said 
John  Campbell,  '  only  in  regard  to  Prince  Regent  Street, 
where  the  same  intersects  Couper  Street,  and  not  in  regard  to 
any  of  the  other  streets  therein  laid  down.*  That  clause  may 
exempt  the  superior  from  any  obligation  to  finish  at  present 
these  other  streets :  but  the  minute  of  sale,  entered  into  when 
Mr  Anderson  made  his  offer  at  the  roup,  specially  declared, 
'  that  that  part  of  Great  Junction  Street  which  relates  to  the 
shove  stance'  (t.  e.  Anderson's  area),  *  is  to  run  in  the  line  pointed 
out  hf  the  before^mentioned  plan.*  And  therefore  it  seems  plain 
that  the  pursuers  have  pleas  relative  to  the  completion  of  Prince 
Regent  Street  and  Great  Junction  Street,  which  do  not  apply  to 
the  other  streets,  and  which,  accordingly,  are  not  maintained  in 
the  present  action. 

**  There  are  other  conclusions  of  a  very  important  nature  in 
the  pursuers'  summons,  into  which  it  is  unnecessary  to  enter 
till  the  extent  of  the  superior's  obligations  is  ascertained.  The 
pursuers  seem  to  have  been  subjected  to  heavy  claims,  and  to 
s  severe  loss,  which  can  hardly  be  laid  entirely  on  them,  if  it 
shall  be  found  that  the  superior  and  those  in  his  right  have 
failed,  for  the  great  length  of  time  which  has  elapsed  since  the 
date  of  the  feus,  to  fulfil  specific  obligations  incumbent  on  them 
hj  their  contract.  But  it  is  plainly  impossible  to  discuss  these 
till  the  pleas  of  the  parties  as  to  the  legal  construction  of  the 
original  contract  are  disposed  of." 

At  advising, 

Lord  Justice- Clerh The  summons  at  the  instance  of  An- 
derson's trustees  is  founded  upon  the  articles  of  roup  and  the 
feu-contract.  I  don't  understand  how  any  presumptions  ab  ante 
can  arise  between  a  superior  and  vassal  as  to  the  formation  of 
streets,  or  such  like.  I  know  no  other  measure  of  the  rights  of 
parties  than  the  contract,  and  any  such  presumptions  are  pre- 
eminently hazardous.  The  feuar  held  under  the  articles  of  roup 
for  a  number  of  years — the  speculation  fistiled ;  and  in  1825  a 
feu-contract  was  entered  into  containing  obligations  different 
&om  those  in  the  articles  of  roup.  The  superior,  wishing  to 
lighten  the  burden  on  the  vassal,  relieves  him  from  the  obliga- 
tion to  build  within  a  certain  period,  and  gives  up  his  claim  for 
feu-dnties  prior  to  1820.  The  contract  being  thus  concluded, 
it  is  incompetent  to  look  back  upon  the  articles  of  roup,  which 
are  materially  different.  The  contract  mentions  them  only 
narrative,  and  is  not  in  implement  or  pursuance  thereof.  It  is 
in  itself  a  substantive  deed.  The  summons  says  the  contract  was 
entered  into  in  pursuance  of  the  articles,  with  the  view  of  mak- 
ing them  regulate  the  construction  of  the  contract ;  but  there 
is  no  warrant  for  this.  Any  reference  to  the  articles  is  excluded 
hy  the  completed  bargain ;  and  this  is  a  rule  which  cannot  be 
too  rigidly  enforced.  The  case  is  very  short.  We  have  only  to 
compare  the  conclusions  of  the  summons  with  the  clauses  of  the 
contract.  It  provides,  that  when  houses  are  built,  they  shall  be 
in  a  line  such  as  shall  be  pointed  out  by  Mr  Gillespie ;  but  how 
can  he  be  required  to  point  out  the  line  before  the  vassal  is  pre- 
pared to  build  ?  Then  it  provides  that  the  houses  shall  be  con« 
form  to  a  plan  and  elevation  to  be  approved  of  by  an  architect 
appointed  by  the  superior.  This  is  no  obligation  on  the  superior 
to  famish  a  plan.  Lastly,  the  vassal  binds  himself  to  be  at  one- 
half  of  the  expense  of  making  the  common  sewers,  paving  and 
causewaying  the  streets,  &c.  This  is  to  be  done  by  the  vassal, 
and  implies  that  he  must  pay  one-half  of  the  expense.  No  ob- 
ligation is  laid  upon  the  superior.  It  is  said  that  he  must  fur- 
nish the  street,  and  he  must  pay  in  proportion  to  the  ground 
not  feued.  I  cannot  agree  to  this  view  of  the  relative  rights  of 
parties.  There  is  no  demand  made  upon  the  vassal  to  build. 
In  the  action  at  the  instance  of  Anderson's  trustees,  I  would 
sustain  the  second  defence  and  assoilzie ;  and  in  the  other  ac- 


tion, repel  the  defences,  and  decern  in  terms  of  the  conclusions 
of  the  summons. 

Lord  Medwyn. — The  respective  rights  of  the  parties  arise 
under  the  articles  of  roup  and  the  contract ;  but  it  is  a  common 
rule,  that  prior  minutes  and  communings  cannot  control  a  con- 
cluded contract.  The  contract  here  is  different ; — the  articles 
are  narrated,  and  may  be  used  in  explaining  any  obscurity ;  but 
we  cannot  import  the  one  into  the  other.  If  a  superior  feus 
ground  for  houses,  he  must  provide  access  to  them,  or  he  could 
not  insist  on  payment  of  the  feu-duties.  But  the  feuar  is  not 
entitled  to  retain  his  feu-duty  by  merely  insisting  on  access,  if 
he  has  no  occasion  for  it,  and  has  not  begun  to  build.  The  ob- 
ligations are  mutual,  and  it  were  unreasonable  to  insist  on  ful- 
filment by  the  superior,  while  the  vassal  has  not  put  himself  in 
a  condition  to  insist  upon  it,  by  fulfilling  his  own  part  of  the 
obligations  by  building.  Till  the  pursuers  do  something  to  ful- 
fil their  own  obligation,  they  can't  insist  on  these  accommoda- 
tions. They  do  not  say  they  intend  to  build ;  their  object  is 
to  get  quit  of  the  contract.  Matters  are  still  in  the  same  situa- 
tion as  when  Anderson  entered  into  the  contract;  and  he  con- 
tinued to  pay  the  feu-duty  down  to  his  death,  without  making  any 
demand  upon  the  superior  for  implement  of  these  conditions. 

Lord  Monereiff. — The  case  is  to  be  decided  on  the  special 
contract,  and  not  on  loose  general  law.  Every  question  must 
be  determined  by  a  reference  to  the  contract,  which  was  entered 
into  in  the  full  knowledge  of  all  the  circumstances  at  the  time, — 
which  altered  the  articles  of  roup, — was  implemented  by  Ander- 
son, who  took  possession  of  the  ground,  and  paid  the  feu-duties 
without  objection  till  his  death.  A  contract  so  entered  into, 
and  acted  upon  by  the  original  parties,  cannot  be  set  aside  by 
trustees.  The  contract  is  the  regula  regulans  for  determining 
the  rights  of  parties,  and  the  trustees  wish  to  effect  a  total 
voidance  of  it.  The  same  pretensions  were  set  up  in  defence 
against  the  former  action ;  but  it  was  determined  that  the  con- 
tract was  subsisting  and  binding  on  both  parties.  I  have  just 
compared  the  conclusions  of  the  summons  with  the  clauses  in 
the  contract,  as  has  been  done  by  your  Lordship,  and  have  come 
to  the  same  conclusion,  so  that  it  is  unnecessary  for  me  to  go 
over  what  I  have  written.  The  obligations  are  laid  upon  the 
vassal,  and  not  upon  the  superior.  True,  the  superior  had  done 
something  before  the  contract,  and  the  obligation  on  the  vassal 
is  to  pay  the  expense  laid  out.  I  can  see  no  ground  on  which 
the  case  can  be  maintained.  There  was  considerable  specula- 
tion on  both  sides ;  if  successful,  it  might  have  turned  out  of 
vast  profit  to  the  vassal ;  as  it  is,  the  risk  may  have  fallen  upon 
him ; — but  seeing  that  the  transaction  stood  upon  the  articles  of 
roup  for  fourteen  years — that  the  original  party  then  entered  in- 
to a  fen-contract,  and  went  on  paying  the  feu-duty  till  his  death, 
— is  it  tolerable,  that  after  the  superior  has  been  tied  up  all  the 
while  from  doing  any  thing  with  the  ground,  that  the  vassal  can 
now  turn  round  and  ask  the  contract  to  be  set  aside,  unless  this 
and  that  be  done, — not  one  word  in  relation  to  which  is  in  the 
contract? 

Lord  Meadowhank  absent. 

The  Court  sustained  the  second  defence,  and  as- 
soilzied  in  the  action  at  the  instance  of  Anderson's 
trustees;  and  in  the  other  action,  repelled  the  defences, 
and  decerned. 

Lord  Ordinary,  Cuninghame Act.  Cbristison ;  Renny  and 

Webster,    W.S.,    Agents.— .Alt.   Penney;    Thomas  Raoken, 
S.S.C,  Agent T.  Clerk L^-W-J 


\2ifi  February  1842. 
FutsT  Division. — (H.B.) 

No.  125. — Peter  Greig  and  Others,  Petitioners^ 
V,  John  Miller  and  James  Normand,  Respon- 
dents. 

Burgh,  Managers  of—Lease— Statute  3  Geo.  IV.  c.  91— 7%* 
managers  of  a  disfranchised  burgh  are  bound,  in  letting  the 
burgh  property,  and  in  all  their  other  proceedings,  to  conform 
themselves  to  the  rules  and  regulations  that  would  be  binding 
on  the  Magistrates  and  Councillors. 

The  burgh  of  Djsart  liaving  been  placed  under  the 
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.  HEPORTS  OF  CASES  DECIDED 


[Febrnarj 


(nhwrge  of  three  maDagers,  Peter  Greig,  one  of  them, 
and  certain  of  the  burgesses,  presented  a  petition  to 
the  Court,  in  which,  on  the  allegation  that  Messrs 
Miller  and  Normand,  the  other  two  managers,  had 
*'  pursued  a  system  of  managing  the  affairs  of  the 
burgh  on  their  own  individual  authority,  or  by  private 
concert  between  themselves  ;"  that  they  had  taken 
many  steps  <<  detrimental  to  the  interests  of  the  burgh," 
and,  by  these  irregular  proceedings,  '<  involved  its  af- 
fairs in  litigation  and  expense  for  objects  of  no  public 
importance  ;"  that  they  had  "  even,  in  some  instances, 
taken  upon  them  to  dispose  of  the  property  of  the 
burgh  on  lease,  and  otherwise,"  without  complying 
with  the  provisions  of  Act  3  Geo.  IV.  c*  9l»  to  which 
they,  as  judicial  managers,  were  as  much  bound  to 
conform  as  the  ordinary  magistrates  and  council  would 
)iave  been, — ^they  prayed  the  Court  to  find 

f'  that  the  said  John  Miller  snd  James  Normand,  jun.,  have 
been  guilty  of  malversation  in  their  said  oflSces  of  managers  of 
the  said  bargh  of  Dysart,  or  have  acted  irregularly  and  illegally 
therein,  and  to  remove  them  from  their  said  offices  accordingly, 
and  nominate  other  persons  as  managers  in  their  room  ;  so  that 
the  affairs  of  the  said  burgh  may  be  fairly  and  efficiently  ad- 
ministered i  and  to  find  and  declare  that  the  managers  now  and 
hereafter  administering  the  a:9uir8  of  the  said  burgh,  are  bound 
to  conform  themselves  to  the  rules  and  restrictions  that  would 
be  binding  on  the  legal  Magistrates  and  Councillors  of  the 
burgh,  and  that  they  are  only  entitled  to  act  or  interfere  in  the 
administration  of  the  affairs  of  the  said  burgh,  at  regular  meet- 
ings of  the  managers  duly  called,  or  in  consequence  of  resolu- 
tions previously  adopted  at  suoh  meetings,  and  to  enjoin  the 
said  managers  to  conduct  themselves  accordingly  ;  or  to  afford 
the  petitioners  such  further  or  other  remedy  in  the  premises  as 
to  your  Lordships  shall  seem  fit,  and  to  find  them  entitled  to 
expenses." 

Messrs  Miller  and  Normand  denied  the  allegations 
of  the  petition,  but  admitted  that,  in  terms  of  a  reso> 
lution  entered  in  the  minutes  of  a  meeting  of  mana- 
gers, to  which  the  petitioner,  Mr  Greig,  had  been  re- 
gularly summoned,  though  he  did  not  attend,  certain 
premises  of  the  burgh  had  been  let  without  public  ad- 
vertisement for  a  term  of  years,  of  which  the  rent  was 
to  be  highest  at  first,  with  a  fall  afterwards.  They 
maintained,  however,  and  offered  to  peril  their  defence 
on  the  fact,  that  the  lease  was  most  beneficial  to  the 
burgh,  and  the  rent  as  high  as  any  public  competition 
could  have  obtained. 

At  advising, 

Zord  President — The  main  objention  to  the  conduct  of  the 
respondents  is,  the  granting  a  lease  of  the  burgh  property  with- 
out due  advertisement.  I  cannot  entertain  a  doubt  that  ma* 
nagers  appointed  to  manage  the  affairs  of  a  disfranchised  burgh 
cannot  be  possessed  of  powers  superior  to  those  with  which 
the  law  has  intri|sted  the  Magistrates  and  Council.  The  mode 
of  procedure  in  letting  the  property  of  the  burgh  has  been  ex- 
pressly declared  on  the  authority  of  the  Legislature  ;  and  with- 
out entering  into  the  question,  whether  managers  failing  to 
comply  with  the  terms  of  the  Act  incur  its  penalties,  the  point 
we  have  to  consider  is  simply  this, — seeing  the  clear  line  which 
that  Act  has  drawn  as  to  the  letting  of  burgh  property,  can  we 

Possibly  sanction  the  course  which  these  managers  have  taken  ? 
see  no  ground  whatever  to  impute  improper  motives  to  them. 
I  am  not  at  all  inclined  to  interfere  with  their  petty  squabbles. 
I  look  merely  to  this  one  transaction,  and  ask,  whether  a  lease 
of  burgh  property  so  granted  can  be  sustained  ?  1  have  the 
greatest  doubt  of  this.  These  managers  ought  dearly  to  have 
acted  as  the  Town-council  must  have  done.'  At  the  same  time, 
I  cannot  see  anything  in  their  conduct  implying  such  gross  mis- 
fouduct  |s  to  call  for  their  immedii^t^  removal.     That  I  t^iink 


would  fix  a  stigma  on  thsm  more  severs  thao  th(  extent  of 
their  offence  requires. 

Lord  Gillies. — I  concur  with  your  Lordship.  These  mana- 
gers have  been  going  on  a  wrong  tack,  in  first  doing  the  thing 
and  then  calling  a  meeting  to  approve  of  it.  This  was  alto- 
l^ether  irregular.  It  will  not  do  to  say  that  they  were  the  ma- 
jority, and  could  have  carried  at  the  meeting  any  course  they 
bad  previously  resolved  on.  We  must  suppose  that  they  re- 
mained open  to  conviction,  and  it  was  therefore  not  impossible 
that  the  arguments  of  the  other  manager,  if  opposed  to  their 
proposal,  might  have  induced  them  to  change  their  opinion  of 
its  propriety.  Then,  as  to  the  Act  of  Parliament,  I  agree  with 
your  Lordship  that  they  were  bound  to  have  complied  tvitb  it. 
It  is  said  the  lease  was  luivaotageous;  but  there  is  certainly  some- 
thing very  strange  in  the  fact  that  it  stipulated  for  a  fiiU  in  after 
years  instead  of  a  rise.  There  is  still  a  question  behind, — Have 
these  managers  been  guilty  of  such  noalversation  as  calls  npon 
us  to  remove  them  and  appoint  others  7  The  affirmative  ia  a 
grave  conclusion,  and  I  confess  I  am  not  prepared  to  come  to  it. 

Lord  Mackenzie, — I  concur.  I  don't  attach  importance  to 
the  other  allegations ;  but  the  one  relating  to  the  lease  deserves 
attention.  I  don't  enter  into  the  question,  whether  the  Aet  of 
Parliament  applies  to  the  case  of  managers,  and  annuls  any 
agreement  wbieh  they  may  have  made  contrary  to  its  provisions, 
but  certainly  the  existence  of  such  an  Act  ought  to  have  im- 
pressed them  with  the  necessity  of  acting  with  eminent  caution. 
As  to  the  lease  itself,  \  am  not  satisfied  that  it  was  disadvanta- 
geous to  the  burgh.  On  the  contrary,  ray  impression  is,  that 
it  was  a  good  enough  bargain.  Assuming  this  to  be  the  fiact, 
it  appears  that  a  wrong  has  been  committed  by  these  managers 
in  the  manner  of  acting,  but  that  no  barm  has  resulted  from  iL 
In  these  circumstances,  I  should  think  an  admonition  sufficient. 
The  removal  from  a  public  office  like  this  inevitably  carries  a 
stigma  with  it ;  and  the  consequence  of  resorting  to  it»  unless  on 
strong  grounds,  would  be  to  deter  individuals  from  accepting 
of  the  appointment.  I  cannot  see  any  thing  here  to  call  for 
removal. 

The  Court  pronounced  the  following  interlocutor : 

"  Find  that  the  respondents,  as  managers  of  said  burgh,  acted 
irregularly  and  improperly  in  their  mode  of  letting  the  subjects 
in  question  ;  but  that  the  irregularity  was  not  of  a  description  to 
chU  for  their  removal  from  said  management:  Find  that  in  their 
future  proceedings  as  managers,  they  shall  be  bound  to  conform 
themselves  to  the  rules  and  regulations  that  would  be  binding 
on  the  Magistrates  and  Councillors  of  said  burgh,  and  that  they 
are  only  entitled  to  interfere  in  the  administration  of  its  affairs 
at  meetings  of  the  managers  duly  called  or  authorised  ;  apd  furr 
ther,  find  that  in  respect  of  the  impropriety  aforesaid,  the  respon- 
dents are  personally  liable  in  expenses ;  allows  an  account,"  &c. 

Act,  Solicitor-General  (M*Neill),Neaves;  Roderick  M'Ken- 

zie,  W.S.,  Agent Alt,  Robertson,  Q.  ikll;  WUliain  Hunt, 

W.8.,  Ag€ni,~^V.  C/«rA.^rH.B.] 


I2th  February  1842. 
Second  Division, — (J.W.) 

No.  126. — A.  B.,  Advocator^  v,  Jai^et  Chisbolm, 

Bespondent. 

Parent  and  Child — Aliment — Process — The  mother  of  a  naHtral 
child  having,  for  an  oneiroug  conBideratitm,  dieekarged  M 
claims  against  the  alleged  father,  and  afterwards  brenght  an 
action  against  him  for  inlying  charges  and  aliment,  in  vena/ 
form — Held  that  she  could  not  pursue  for  inhfing  charges,  or 

'  for  aliment  prior  to  the  date  of  the  action  ;  but  as  the  could 
not  discharge  the  claims  of  the  child,  the  action  sustained  for 
behoof  i^  the  latter,  for  aliment  falling  due  thereafter. 

Janet  Chisbolm  raised  an  action  before  the  Sheriff' 
of  Inverness,  concluding  against  the  defender  for  the 
sum  of  £5  of  inlying  charges  at  the  birth  of  a  male 
child,  alleged  to  have  been  begot  in  fornication  with 
him,  and  for  the  sum  of  £10  Sterling  yearly  for  the 
aliment  and  support  thereof,  commencing  from  the 


1842.] 


IN  THE  COURT  OF  SESSION,  &e. 
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birth  of  the  child.  In  defence — ^wkile  the  defender 
expressly  denied  being  the  father  of  the  child — he 
founded  on  a  probative  discharge  granted  by  the  pur- 
suer, whereby,  in  consideration  of  two  sums,  amount- 
ing to  £52,  12.  6.9  paid  to  her  by  him,  she  discharged 
him 

"  of  tU  daims  and  demands  competent  to  the  said  child,  or  me 
u  the  mother  of  the  said  child,  on  account  of  aliment  due  or 
to  become  due,  inlying  charges,  or  otherwise,  and  generally,  of 
all  claims  and  demands  arising  from  the  paternity,  or  alleged 
paternity  of  the  said  child  against  the  said  A  B  as  the  father, 
or  alleged  or  reputed  father  of  the  said  child,  on  account  oJF 
aliment,  inlying  charges,  or  ottierwise,  and  of  all  action  and 
execBtion  competent  thereon :  And  further,  I,  the  said  Janet 
Cbisholm,  bind  and  oblige  myself  to  free  and  reliere  the  said 
A  B,  and  bis  foresaids,  of  all  claims  and  demands  competent  to 
the  said  child,  or  to  me  as  the  mother  of  the  child,  on  account 
of  inlying  charges,  aliment  or  othervrise,  in  all  tiose  coming." 

On  6th  August  1 840,  the  Sheriff 

"  Repels  the  defence  founded  on  the  discharge  produced,  as 
uhra  vire§  of  the  party  granting  the  same ;  and  in  respect  the 
libel  is  denied,  allows  the  pursuer  a  proof  of  the  same,  and  to 
the  defender  conjunct  probation ;  grants  diligence  against  wit* 
Detsea  and  havers,"  &c. 

"  Note. — The  discharge  in  this  ease  is  ex  facie  incompetent 
and  nulL  It  sets  out  by  acknowledging  receipt  of  two  sums 
of  money ; — the  first  on  or  about  24th  May,  more  than  two 
months  before  the  birth  of  the  child  s  and  the  second,  for 
which  no  date  is  assigned,  being  probably  the  further  price  paid 
for  obtaining  this  discharge.  The  document  produced  bears  to 
have  been  granted  at  the  request  of  the  defender,  and  is  dated 
several  months  after  the  birth  of  the  child, — ^its  tenor  being, 
'  to  discharge  and  ezoner  the  said  A  B  of  all  claims  and  de- 
mands ampeUtU  to  the  said  child,'  &c. 

"  Such  an  attempt  to  get  rid  of  an  obligation,  imposed  alike 
by  the  laws  of  nature  and  of  every  dvilixed  community,  can 
never  be  countenanced  in  a  court  of  justice;  fortunately,  in  the 
present  case,  it  itfeh  de  §e,  bearing  as  it  does  ta  grcMOf  that 
it  transacts  the  rights  of  a  third  party." 

The  defender  advocated  under  the  40th  section  of 
the  Judicature  Act,  and  pleaded^  that "  the  action  being 
raised  in  name  of  the  pursuer  Janet  Chlsholm  alone, 
and  being  founded  on  her  own  alleged  individual  rights, 
it  is  effectually  barred  by  the  transaction  entered  into 
between  her  and  the  defender,  expressed  in,  and  in- 
structed by,  the  formal  and  probative  deed  of  discharge 
produced  by  the  advocator.'' 

The  respondent  pleaded — That  the  action  was  for 
behoof  of  the  child,  and  no  bargain  by  her  could  relieve 
the  defender  of  his  natural  obligation  for  aliment. 

The  LfOrd  Ordinary  pronounced  the  following  inter- 
locutor, accompanied  by  a  relative  note : 

"  12th  January  1842 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  record,  advocates  the  cause ;  recals 
tbe  inteiloeutoc  complained  of;  sustains  the  defence  founded 
upon  the  discharge ;  assotlsies  the  defender,  and  decerns :  Re- 
serving all  the  rights  of  the  respondent's  infiint  son,  of  which 
kbe  alleges  that  the  advocator  is  the  father,  and  of  the  tesponv 
dent,  or  any  other  party,  as  administrator  for  this  infant ;  and 
particularly  reserving  to  the  infant,  and  to  its  administrator,  to 
raise  an  action  for  obtaining  aliment.  If  due,  from  tbe  advocator, 
and  to  the  respondent  her  defenees  against  any  such  proceed- 
ings: Finds  the  advocator  entitled  to  expenses,  both  in  this 
Court  and  in  the  Sheriff-Court:  Appoinis  accounts  thereof  to 
he  given  in,  and,  when  lodged,  remits  the  same  to  the  auditor 
to  tax  and  to  report. 

**  Note. — The  discharge  is  effectual  as  against  the  mother, 
hut  is  of  no  efficacy  as  against  the  child.  And  therefore,  if 
this  action  had  been  instituted  by  the  child,  or  by  any  person, 
even  hb  mother,  as  administratrix  for  him,  the  discharge  would 
not  have  formed  any  obstacle.    But,  <is  the  eummom  iiande, 


tbe  action  is  raised  solely  in  the  name,  and  solely  for  the  ad- 
vancement of  the  interests  of  the  mother,  insomuch  that  it  con- 
cludes for  payment  of  the  very  inlying  charges  which  her  dis- 
charge bears  to  have  been  paid.  If  the  advocator  be  the  father, 
he  is  plainly  bound  to  maintain  the  child ;  but  after  what  has 
happened,  it  is  not  clear  that  he  is  obliged  to  risk  what  be  may 
be  liable  to  give,  by  paying  it  to  the  mother — which  shows  that 
her  claim,  and  the  claim  of  her  child,  are  not  necessarily  iden- 
tical. In  the  case  of  Pott,  7th  December  1833,  the  action  was 
not  raised  solely  by  the  mother,  but  also  by  the  child." 

The  respondent  having  reclaimed,  the  Court  held 
that  she  could  not  to  any  effect  pursue  for  her  own 
behoof;  and  as  she  must  be  considered  to  have  de- 
frayed the  inlying  charges  and  the  aliment  of  the  child 
prior  to  the  raising  of  the  action,  out  of  the  sums  ac- 
knowledged to  have  been  received  from  the  advocator, 
the  action  to  that  extent  could  not  be  sustained.  But, 
on  the  other  hand,  as  she  could  not  discharge  the  daims 
of  the  child,  or  of  any  one  actually  alimenting  him, 
and  as  it  was  not  alleged  that  she  was  unfit  to  take 
charge  of  him,  while  an  infant,  that  the  action  should 
be  sustained  at  her  instance,  for  behoof  of  the  child, 
for  the  aliment  due  subsequent  to  its  date. 

The  following  interlocutor  was  pronounced : 

'*  Recal  the  interlocutor  of  the  Lord  Ordinarv ;  and  in  re- 
spect it  is  not  alleged  by  the  reclaimer  that  she  has  contracted 
any  debt  for  the  bygone  diment  of  the  child  at  the  date  of  the 
action,  sustains  the  defences  founded  on  the  discharge  by  the 
pursuer  against  her  claims  for  inlying  charges,  or  for  bygone 
aliment  prior  to  the  date  of  tbe  summons ;  and  with  this  find- 
ing  remit  the  cause  to  the  Sheriff:  Find  the  reclaimer  entitled 
to  the  expense  of  printing  the  note ;  modify  the  same  to  three 
guineas,  and  decern.*' 

Lord  Ordinary,  Coekburn. — For  Advocator,  Rutherfurd, 
Graham  Bell;  Laurence  M.  Macara,  W.S.,  Agent, — For  Re* 
epondent,  Solicitor-General  (M'Neill),  Rhind ;  Patrick  Adam, 
8.S.C.,  Agent.-^T,  Clerh [J.W.] 


i2ih  February  1842. 

Second  DiyisiON. — (J.W.) 

No.  127. — Craig  r.  Thomsoit. 

Process— Proof-Reference  to  Oath — Production  of  Documents. 

.  A  party  baring  brought  an  action  against  his  client, 
ninety  years  of  age,  for  recovery  of  certain  business 
accounts  which  had  prescribed,  the  record  was  closed 
without  any  productions  being  made,  and  a  reference 
was  made  to  the  oath  of  the  defender.  In  the  refer- 
ence  a  summons  was  produced,  and  the  defender  was 
asked  if  he  recollected  of  the  action  relative  thereto-^ 
Held  that  the  document  might  be  shown,  to  refresh  the 
memory  of  the  deponent,  but  could  not  be  used  in  evi- 
dence to  contradict  his  oath,  or  be  produced  in  process* 

Act.  MaitUnd._il/l.  TurnboU.— [J.W,J 


I2ih  February  lS4t2. 
Second  Division. — (J.W.) 

No.  128. — Thomas  Dobes,  Pursuer,  v.  Messbs  Hornb 
and  Rose,  W.S.,  Defenders. 

Diligence  —  Reparation — Guarantee — Agent  and  Principal— 
Liability — A  creditor  having  obtained  decree  and  diligence 
against  his  debtor  for  the  sum  of  JC1<K2.  6.  9|.,  the  aaents  of 
the  debtor  wrote  saying, — *'  we  have  now  received  authority  to 
offer  you,  for  an  assignment  of  the  debt  and  diligence,  the  sum 
of  J&5,**  which  was  accepted  of.  Eighteen* days  thereafter, 
the  agents  wrote,  stating  that  the  party  expected  to  mahe  the 
adoance  had  found  it  impossible  to  give  the  money.    In  an 
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[February 


action  againtt  the  agent*  themselveB — Held  that  they  were  per* 
Bonalig  liable  to  implement  the  offer  which  they  had  made. 

In  February  and  March  1841,  the  pursuer  obtained 
decree  and  sentence  against  Mr  Hamilton  Miller  for 
the  sum  of  £102.  6.  9i*>  in  virtue  of  which  he  executed 
a  charge  against  him,  and  thereafter  obtained  a  warrant 
for  his  apprehension  and  imprisonment.  In  conse- 
quence, the  agents  of  Mr  Miller,  the  defenders  in  the 
present  action,  addressed  to  the  pursuer's  agent  a  let- 
ter of  offer  for  an  assignment  of  the  debt  and  diligence 
in  the  following  terms : 

"  We  received  your  letter  of  the  6tb.  We  are  authorised  by 
a  friend  of  Mr  Miller  to  offer  you  payment  of  the  expenses  in 
the  action,  and  a  dividend  of  lOs.  per  pound  on  the  principal 
sum,  and  the  ordinary  expense  of  diligence  (but  not  that  un- 
necessarily incurred  by  sending  to  Aberdour,  &c.)  on  condition 
of  an  absolute  supersedere  of  diligence,  and  an  assignation  to 
the  debt  to  the  extent  paid,  so  as  to  allow  the  assignee  to  rank 
on  any  fund  which  may  be  realised  from  Mr  Miller's  claims  on 
the  Dalswinton  estate." — "  We  can  assure  you  that  Mr  Miller  has 
not  a  sixpence  to  pay  this  or  any  other  claim ;  and  we  are,"  &c. 

This  offer  was  duly  communicated  to  the  pursuer 
by  his  agent,  who  was  instructed  by  him  to  address 
a  letter  to  the  defenders,  which  he  accordingly  did  on 
the  following  day  (10th  April  1841),  refusing  the  same, 
but  at  the  same  time  making  offer  to  accept  of  10s. 
per  pound  on  the  principal  sum  and  interest  contained 
in  the  decree,  with  expenses  of  process  and  of  diligence 
in  full,  and  to  grant  a  discbarge  or  assignation  of  the 
debt  and  diligence  at  the  expense  of  the  defenders' 
client,  if  required.  The  defenders  made  two  several 
applications  to  the  agent  of  the  pursuer  for  delay  in 
communicating  the  above  proposal,  which  was  accord- 
ingly granted;  and  thereafter,  on  the  21st  April,  they 
addressed  another  letter  of  offer  to  the  pursuer's  agent, 
in  the  following  terms : 

"  We  have  now  received  authority  to  offer  you,  for  an  as- 
signment of  Mr  Dorea*s  decree  and  diligence  against  Mr  Miller, 
£85,  which  we  hope  you  will  accept."  **  Mr  Miller  is  now  at 
home,  in  a  stat<e  of  health  which  renders  personal  diligence  out 
of  the  question,  and  with  the  exception  of  what  may  be  re- 
cbvered  in  a  difficult  and  complicated  litigation  with  the  Dal- 
■winton  trust,  he  has  no  fund  out  of  which  you  can  realise  any 
thing.    We  are,"  &c. 

On  the  23d  April,  the  pursuer  directed  his  agent  to 
accept  of  this  offer,  which  he  did  in  a  letter  in  the  fol* 
lowing  terms : 

**  Edinburgh,  23d  April  1841 I  am  favoured  with  yours  of 

the  21st  inst.,  making  offer  of  £85  for  an  assignment  of  Mr 
Dorea's  decree  and  diligence  against  Mr  Hamilton  Miller,  to 
which  Mr  Dores  agrees, — the  expense  of  the  assignation  falling 
on  your  client.  I  therefore  send  you  enclosed  the  decree,  in 
order  that  you  may  prepare  the  assignation.     I  am,"  &c 

On  the  llth  May,  the  defenders  returned  the  decree 
and  diligence,  accompanied  with  the  following  note : 

"  We  regret  to  be  under  the  necessity  of  returning  the  de- 
cree Dores  v.  Miller, — the  party  from  whom  Mr  Miller  expected 
the  advance  to  pay  you  the  composition  proposed,  having  found 
at  impossible  at  present  to  give  him  the  money,"  &c 

In  consequence  the  present  action  was  raised,  con- 
cluding against  the  defenders  to  implement  their  part 
of  the  letters  of  offer  and  acceptance  by  making  pay- 
ment to  the  pursuer  of  the  sum  of  £85. 

The  defeudevB  pleaded — 1.  The  summons  sets  forth 
no  relevant  ground  of  action  against  the  defenders  per- 
sonally. There  is  no  medium  concludendi  from  which 
personal  liability  can  be  inferred  against  the  defenders, 


in  reference  to  a  transaction  in  which  confessedly  they 
were  acting  as  agents  for  a  third  party.  2.  The  de- 
fenders are  not  parties  to  any  bargain  or  agreement 
with  the  pursuer,  and  did  not  become  personally  bound 
to  purchase  the  pursuer's  claim  against  their  client  Mr 
Miller,  or  to  pay  Mr  Miller's  debt  to  the  pursuer,  or 
any  portion  of  it.  3.  SqjartUimj  and  under  reserva- 
tion of  the  pleas  above  stated.  The  letters  specially 
libelled  do  not  contain  or  constitute  a  concluded  bar- 
gain. Either  party  was  entitled  to  resile,  notwith- 
standing the  letters  libelled. 

The  record  having  been  closed  on  summons  and 
defences,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 

'*  6M  ybvember  1841. — The  Lord  Ordinary  having  heard  the 
counsel  for  the  parties,  and  considered  the  process,  sustains  the 
defences,  assoilzies  the  defenders,  and  decerns :  Finds  the  de- 
fenders entitled  to  expenses :  Appoints  an  account  thereof  to 
be  given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the 
same  and  to  report. 

••  Note, — A  party,  though  be  may  in  truth  be  acting  for 
another,  may  undoubtedly  so  conduct  or  express  himself  as  to 
constitute  an  obligation  against  himself  personally.  This  was 
the  position  into  which  the  defender  placed  himself  in  the  case 
of  Sorley's  trustees,  14th  February  1832 ;  and  it  seems  to  have 
been  that  into  which  other  agents  placed  themselves  in  the 
English  decisions  referred  to  by  the  pursuer.  These  anthorities 
only  show  that  the  circumstance  of  the  obligant  being  an  agent, 
and  describing  himself  as  such,  are  not  sufficient  to  prevent  his 
becoming  obliged.  But  though  an  agent  may  bind  himself,  the 
question  here  is,  did  the  defenders  do  so  ? 

**  Now  the  Lord  Ordinary  thinks  that  they  did  not.  The  letters, 
especially  when  read  together,  show  that  they  merely  communi. 
cated  a  proposal  made  by  an  employer,  who  is  recognised  by  the 
pursuer  as  their  client.  Every  letter  bears  this  to  be  their  bitua- 
tion.  The  only  obligation  constituted  against  themselves  is,  that 
they  shall  disclose  the  person  for  whom  they  profess  to  be  acting, 
and  this  it  is  not  said  that  they  have  failed  to  do. 

"  The  pursuer  says  that  the  offer  communicated  by  them 
obstructed  his  diligence.  But  if  he  chose  to  abate  bis  dili- 
gence  during  the  discussion  of  a  proposal  perfectly  honest  on 
their  part,  they  are  not  responsible  for  this. 

'*  If  the  defenders  had  been  bound  personally,  the  Lord  Ordi- 
nary would  have  disregarded  their  plea,  that  the  pursuer's  accept- 
ance of  the  offer  was  qualified  by  a  condition  not  agreed  to.  .  Be- 
cause their  silence,  after  that  condition  was  intimated,  was  a 
virtual  acceptance  of  if. 

**  But  he  decides  upon  the  ground  that  there  was  no  obligation, 
beyond  that  of  revealing  their  party,  constituted  against  them.*' 

The  pursuer  reclaimed,  and  argued^  that  a  law-agent 
does  not  stand  in  a  more  favourable  situation  than  a 
factor  in  mercantile  transactions,  who  is  presumed  to 
know  the  circumstances  of  the  party  for  whom  he  acts ; 
and  those  with  whom  he  deals  are  entitled  to  go  against 
either  him  or  his  principal:  1  fiell,  492.  Young,  14th 
December  1831.  Stevenson,  26th  July  1836.  Bur- 
rel  «.  Jones,  3  Barn,  and  Aid.  p.  47.  The  Lord  Or- 
dinary says,  that  the  defenders  are  only  bound  to  dis* 
close  the  party  for  whom  they  acted;  but  they  are 
bound  to  disclose  one  able  and  willing  to  pay.  Miss 
Miller  was  not  called  in  the  action  because  her  name 
was  not  disclosed  till  after  the  action  was  instituted. 
The  pursuer  has  no  case  against  her,  as  no  mandate 
has  been  produced ;  but  if  the  defenders  hold  an  au« 
thority  from  her  to  make  the  offer  which  they  did,  they 
will  have  their  relief. 

Answered — The  principle  contended  for  goes  this 
length,  that  unless  an  agent,  before  he  makes  such  an 
offer,  has  taken  from  his  client  a  written  mandate  on 
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which  action  may  be  raised,  he  will  be  personally  liable 
Id  implement.  The  question  is,  does  Miss  Miller  dis- 
pute the  authority  which  she  gave  ?  We  say  she  is 
bound ;  and  they  don't  say  that  she  disowns  the  au- 
thority on  which  we  proceeded. 

At  advising, 

Lord  Justice- CUrk 1  cannot  concur  with  the  Lord  Ordi- 
nary. In  my  opinion,  the  case  is  clear  for  the  pursuer,  but  it 
is  one  of  great  practical  importance.  In  MHfch,  Dores  held 
diligence  against  Mr  Miller,  and  on  the  6th  of  April,  he 
writes  inquiring  whether  he  had  any  proposal  to  make  for 
liquidation  of  the  debt.  Home  and  Rose  write  on  the  9th 
April— (reads  letter.")  This  is  an  offer  of  payment,  and  con- 
tains a  statement  of  Mr  Miller's  inability  to  pay  one  sixpence. 
Then  comes  the  letter  of  the  2l8t  April,  making  an  offer  of 
£>5,  and  implying  that  the  money  was  ready  to  he  paid.  It 
imports  the  belief  of  the  agents  that  they  had  sufficient  autho- 
rity to  make  the  offer,  and  amounts  to  a  guarantee.  The  cha- 
racter and  effect  of  the  letter  are  most  important.  It  relates 
to  the  matter  of  staying  diligence  when  the  creditor  was  ready 
to  incarcerate,  and  when  time  was  of  the  greatest  moment. 
The  party  was  a  Sheriff,  and  no  exertions  would  be  spared  by 
his  friends  in  order  to  avoid  what  would  lead  to  a  forfeiture  of 
his  office.  Here  the  diligence  was  to  be  immediately  acted 
upon ;  and  the  letter  imports  immediate  payment.  One  party 
was  ready  to  imprison,  and  the  other  to  pay.  Where  the  fundi 
were  to  be  got,  the  creditor  bad  nothing  to  do  with.  After  cap- 
tion, such  an  offer  implies  that  the  money  is  ready  to  be  paid. 
If  the  pursuer's  agent  had  sent  for  the  money  next  day,  with  the 
assignation  signed,  the  defenders  were  bound  to  pay.  In  many 
matters  conducted  through  agents,  they  are,  at  the  utmost,  only 
liable  for  damage — not  implement ;  but  in  an  offer  of  this  kind 
for  staying  diligence,  all  distinction  between  principal  and  agent 
is  exclud^.  The  offer  succeeds,  and  the  diligence  is  stayed. 
Their  letter  was  a  guarantee  that  they  had  the  money  ready  on 
demand.  The  offer  wns  not  to  be  the  commencement  of  new 
proceedings,  but  only  payment,  as  if  caption  were  in  the  hands 
of  the  messenger.  Agents  ought  not  to  interfere,  if  not  certain 
th^it  the  money  will  be  provided;  or  if  uncertain,  they  ought 
to  make  the  creditor  acquainted  with  it.  In  staying  diligence, 
the  party  who  makes  the  offer  is  truly  the  principal.  The 
doctrine  of  the  Lord  Ordinary,  that  the  agent  is  only  bound  to 
disclose  the  principal,  is  utterly  inapplicable  to  such  a  case. 
If  there  is  a  principal  able,  hound  and  willing,  to  pay,  then 
there  will  be  no  question  ;  but  it  is  not  enough  that  the  agent 
produce  a  principal  able  and  bound.  If  not  also  willing,  he 
gives  only  a  law-suit  and  not  payment.  If  he  has  mistaken 
the  instructions  of  his  principal,  be  must  carry  on  the  suit  for 
his  own  relief.  1  don't  go  upon  the  specialties  at  all,  but  upon 
hrosd  principle.  It  is  asked,  why  does  not  the  pursuer  ascer- 
tain whether  Bliss  Miller  disowns  the  authority  given  to  the 
defenders?  But  is  that  an  offer  to  pay  £85?  The  facts  just 
show  the  dttty  and  liability  of  agents.  The  agent  ought  to 
know  and  be  sure  of  his  ground  before  be  makes  such  an  offer. 
If  the  defenders  have  a  written  mandate  from  Miss  Miller,  they 
are  safe ;  if  they  have  not,  parole  evidence  is  questionable ; 
and  then,  in  an  action  at  the  instance  of  the  pursuer,  Home  and 
Rose  would  be  objected  to  as  witnesses  without  a  discharge 
from  the  creditor,  and  thus  he  would  lose  his  recourse  against 
them. 

Lord  Medwyn I  agree  with  your  Lordship.     I  don't  think 

that  a  law-agent  in  all  cases  incurs  the  reaponsibility  of  a  mer- 
cantile factor;  but  he  may  so  act  as  to  render  himself  person- 
ally liable.  When  a  party,  on  the  faith  of  an  offer,  has  done 
iomething  which  cannot  be  recalled,  the  agent  is  bound  to  pro- 
dace  a  responsible  person.  Here  the  diligence  was  ready.  The 
agents  believed  that  the  transaction  would  go  on,  and  on  the 
23d  of  April  it  was  completed.  During  all  this  time  diligence 
^as  suspended,  when  payment  might  have  been  recovered. 
On  the  1st  and  11th  of  May,  the  pursuer  remonstrates  against 
delay,  and  then  be  receives  the  letter  returning  the  decree,  and 
stating  that  the  party  expected  to  advance  the  composition 
could  not  give  the  money.  I  do  not  see  how  the  pursuer  could 
have  bad  any  action  against  Miss  Miller,  because  she  had  not 
bound  benelf,  nor  was  be  bound  to  proceed  against  her.     The 


offer  and  acceptance  being  counterparts,  and  acted  on  for  a 
month,  it  is  too  late  for  the  defenders  to  disclose  their  principal 
in  this  process.  They  should  have  ascertained  that  Miss  Miller 
was  able  as  well  as  willing  to  give  the  money ;  and  they  ought 
to  have  avoided  delay. 

Lord  Moncreiff. — I  have  given  a  great  deal  of  consideration 
to  this  case,  and  I  cannot  say  that  I  differ  from  your  Lordships 
in  the  result ;  but  I  do  not  think  it  an  easy  case,  and  I  would 
not  throw  out  of  view  the  specialties.  For  if  an  agent  writea 
to  a  creditor  in  terms  of  the  letter  founded  on  here,  for  the  pur- 
pose of  staying  diligence,  and  if  immediately  thereafter  he 
wrote,  stating  that  the  party  resiled, — and  if  he  disclosed  the 
party's  name,  and  gave  the  authority  on  which  he  made  the 
offer, — I  see  no  example  laid  down,  or  decided  in  law,  for  hold- 
ing that  the  agent  would  be  personally  liable.  Gordon  v.  Hill, 
18th  November  1839,  bears  a  little  on  one  point.  An  action 
was  raised  on  a  prescribed  bill.  The  pursuer  was  willing  to 
compromise,  and  the  agent  of  the  defender  wrote,  saying  dis- 
tinctly, 1  offer  £50  as  a  settlement  of  the  case.  Afterwards 
be  discovered  that  the  bill  was  on  a  wrong  stamp,  and  then  at- 
tempted to  retreat  from  the  offer  be  had  made.  No  action  was 
brought  against  the  agent  but  against  the  principal,  and  the 
pursuer  got  decree.  The  party  for  whom  the  agent  made  the 
offer  was  solvent ;  and  in  the  case  I  have  supposed,  I  assume 
that  the  party  is  solvent.  In  such  a  case,  I  find  no  authority 
for  bringing  an  action  directly  against  the  agent  without  calling 
the  principal.  Diligence  is  a  much  stronger  case  than  any 
other,  and  the  offerer  should  he  prepared  to  pay ;  but  I  would 
he  sorry  to  lay  it  down  as  a  rule,  that  action  could  proceed 
against  an  agent  direct,  if  he  gives  up  a  solvent  party,  and 
shows  his  authority.  In  the  English  case  quoted,  and  also  in 
Sorley,  there  was  a  plain  guarantee.  If  the  case  were  to  be 
decided  on  abstract  law,  I  think  it  a  very  doubtful  case ;  but 
the  offer  having  been  made  with  the  view  of  staying  diligence, 
the  agent  ought  to  have  been  certain  of  fulfilling  it  before  he 
made  it.  I  cannot  throw  out  of  view  the  specialties  of  the 
case ;  but  considering  them,  I  don't  see  how  the  agents  can  be 
relieved.  It  is  not  stated  that  they  bad  any  authority  from 
Miss  Miller  on  which  action  could  have  proceeded.  It  is  said 
Miss  Miller  does  not  deny  having  given  authority ;  but  that  is 
not  enough.  It  is  sufficient  for  the  pursuer,  at  the  present  stage, 
that  her  authority  is  not  produced.  Looking  to  the  delay 
which  occurred,  and  taking  all  the  circumstances  into  account, 
along  with  the  peculiar  nature  of  the  case — the  staying  of  dili- 
gence— I  think  that  the  agents  are  liable. 

Lord  Meadowbanh  absent. 

The  Court  alteredy  decerned  Id  terms  of  the  libel^ 
and  found  expenses  due. 

Lord  Ordinary^  Cockburn Act  Rutherfurd,  Mure ;  Robert 

Anderson,  S.S.C.,  Agent. — Alt,  Solicitor- General  (McNeill), 
Inglis;  Parties  ^^rents T.  Clerk [J.W.] 


15M  FetmuiTy  1842. 
Second  Division. — (J.  W.) 

No.  1 29' — John  Gbeoohson  and  Others,  Raisers^  v. 
Archibald  Edward  Macdonau),  Claimant, 

Tntst-Deed — Trustees,  Discretionary  Powers  of — Process — 
Multiplepoinding — Competency-^il  testator  bequeathed  the 
sum  of  £3000  to  his  natural  son,  the  interest  of  which  he 
appointed  to  be  applied  in  defraying  the  expense  of  his  board 
and  education,  **  until  he  make  choice  of  a  profession ;  and 
how  soon  my  trustees  are  satisfied  that  he  is  doing  well  in  such 
profession,  and  that  it  will  be  prudent  to  give  him  the  command 
of  the  capital  sum,"  to  pay  it  over  to  him.  The  legatee, 
after  having  completed  his  thirty^second  year,  finaUy  made 
choice  of  the  business  of  a  farmer,  hut  had  not  taken  any  farm: 
and  under  these  circumstances,  required  that  the  legacy  6e- 
queathed  to  him  by  his  father  should  be  paid  over  to  him.  The 
trustees  raised  a  multiplepoinding,  for  the  purpose  of  having  it 
determined  whether  they  were  warranted  to  comply  with  the 
demand.  The  action  was  dismissed,  1st,  t'li  respect  of  its  being 
incompetent  in  the  form  of  a  multiplepoinding ;  and,  2d,  in  re- 
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Bpecl  thai  the  quution  raited  was  matter  for  the  dieeretum  of 
the  trusteee  in,  the  first  iuetanee. 

The  question  at  issue  relates  to  the  construction  of 
the  following  bequest,  contained  in  the  trust-deed  of 
the  late  Alexander  Macdonald  of  Glenaladale : 

*'  Second^  I  leave  and  beqaeath  to  my  natural  son,  Archibald 
Edward  Macdonald,  the  sum  of  £3000  Sterling,  with  which  my 
lands  and  estate  of  Glenaladale  are  hereby  burdened  in  manner 
after  mentioned,  and  bearing  interest  from  the  first  term  of 
Whitsunday  or  Martinmas  after  my  death,  £1000  of  which  I 
appoint  my  trustee  or  trustees  to  inrest  in  his  or  their  names 
upon  a  redeemable  annuity,  the  income  of  which  to  be  applied 
in  defraying  the  expense  of  the  said  Archibald  Edward  Mac- 
donald's  board  and  education,  and  until  be  make  choice  of  a  pro- 
fession ;  and  bow  soon  ray  said  trustees  are  satisfied  that  be  is 
doing  well  in  such  profession,  and  that  it  will  be  prudent  to 
give  him  the  command  of  the  foresaid  capital  sum  of  £3000,  I 
hereby  direct  and  appoint  them  to  invest  him  in  the  right  of  the 
eaid  annuity-bond  of  £1000,  and  convey  to  him  such  other  se- 
curity as  they  may  hold  for  the  remaining  £2000,  in  order  that 
he  may  be  put  in  the  absolute  right  of  the  whole." 

The  testator  died  in  January  1815,  and  the  claimant 
reached  majority  in  November  1830.  The  £1000  re- 
ferred to  in  the  trust-deed  was  never  invested  upon  a 
redeemable  annuity,  it  being  considered  by  the  trus- 
tees and  the  claimant  inexpedient  and  unnecessary. 
No  part  of  the  £3000  has  ever  been  paid,  and  the  whole 
of  that  sum,  together  with  about  £800  of  accumulated 
interest,  is  now  in  the  hands  of  the  trustees. 

After  the  education  of  the  claimant  was  completed, 
exertions  were  used  by  the  trustees  to  procure  for  him 
a  commission  in  the  army,  but  without  success.  The 
profession  of  a  civil-engineer,  to  which  he  afterwards 
directed  his  attention,  was  also  abandoned  as  unsuita- 
ble. The  only  other  business  or  employment  for  which 
he  has  shown  a  preference,  is  that  of  a  farmer,  and  for 
some  time  past  he  has  been  occupied  in  acquiring  the 
practical  knowledge  necessary  to  qualify  him  for  that 
line  of  life.  As  yet,  however,  he  has  not  taken  any 
farm  nor  commenced  business  on  his  own  account. 

Under  these  circumstances,  the  claimant  having  re- 
quired that  the  capital  provision  left  by  his  father, 
should  be  immediately  paid  over  to  him ;  and  the  pur- 
suers having  entertained  doubts  how  far,  in  the  right 
execution  of  the  trust  committed  to  them,  they  would 
be  warranted  to  comply  with  this  demand — the  claim- 
ant having  not  yet  entered  upon  a  profession,  it  was 
arranged  that  the  present  process  of  multiplepoinding 
should  be  brought  for  the  purpose  of  having  the  ques- 
tion judicially  determined* 

The.  Lord  Ordinary,  after  hearing  parties  on  the 
closed  record,  ordered  minutes  of  debate  to  be  given  in, 
and  made  avizandum  therewith  to  the  Lords  of  the 
Second  Division,  accompanying  his  interlocutor  with 
the  following  note : 

"  The  object  of  both  parties  in  this  amicable  suit  is,  to  have 
an  early  and  authoritative  judgment  of  the  Court  on  the  ques- 
tion that  has  arisen  between  tbem  as  to  the  construction  of  the 
trust-deed.  To  facilitate  their  views  in  this  respeet,  the  L9rd 
Ordinary  has  at  once  taken  the  cause  Co  report. 

**  |Iad  be  been  to  dispose  of  the  matter  himself,  his  decided 
inclinatiaa  would  have  been  to  sustain  the  claim  for  Mr  Biac- 
donald. 

**  Apart  from  th?  words  of  the  bequest,  the  material  hcU  of 
tbe  case  seem  to  be  these: — Is^  That  the  trust-deed  bears  date 
in  October  1816,  and  was  apparently  executed  in  tbe  prospect 
and  anticipation  of  its  being  speedily  followed  by  the  di>iptution 
of  the  testator, — bis  death  having  sctually  takep  place  in  Jaam^ry 


thereafter.  Sif,  That  the  claimant,  to  provide  for  whom  was 
tbe  object  of  the  bequest,  was  then  a  mere  child,  not  quite  seven 
years  old,  it  being  admitted  that  he  did  not  reach  majority  till 
November  1830.  3d,  That  with  the  single  exception  of  this 
bequest,  there  were  no  means  ever  provided,  or  ever  likely  to 
be  provided,  whether  for  the  claimant's  maintenance  and  edu- 
cation in  childhood,  or  for  settling  him  in  a  profession  in  a  more 
advanced  age ;  and  that  as  this  was  known  to  the  testator  (the 
claimant  being  his  natural  son),  it  is  fiiirly  to  be  presumed,  that 
whatever  directions  were  adjected  by  him  as  to  tbe  management 
and  disposal  of  tbe  fund  bequeathed,  the  primary  end  and  intent 
of  the  bequest  must  have  been  to  render  the  same  as  available 
as  possible  for  tbe  claimant's  settlement  in  life.  Mh,  That  the 
claimant  has  now  completed,  or  is  just  about  to  complete  his 
thirty-second  year,  having  still  no  other  means  belonging  to  him 
than  what  the  bequest  affords,  and  that  after  various  attempts 
on  the  part  of  the  trustees,  first  to  procure  for  him  a  commis* 
sion  in  the  army,  and  afterwards  to  educate  and  bring  him  up 
as  a  civil-engineer.  Sec,  which  are  admitted  to  have  been  un* 
successful,  he  has  himself  finally  made  his  choice  to  follow  the 
profession  of  a  farmer,  having  (as  tbe  trustees  themselves  state, 
revised  minute,  p.  0),  '  for  a  considerable  time  past  been  en- 
gaged in  qualifying  himself  for  following  out  that  line  of  life,* 
though  not  having  as  yet  actually  '  taken  any  farm,  or  commenced 
business  on  his  own  account.' 

"  So  far  the  parties  are  at  one.  But,  while  the  claimant, 
on  the  one  hand,  demands  his  legacy,  not  merely  as  indispensa- 
ble for  enabling  him  to  prosecute  the  farming  business  with 
success,  but  as  essential  even  to  his  entering,  with  any  regard  to 
prudence,  upon  the  responsibilities  of  tenant,  by  taking  and 
stocking  a  hrm  at  all, — the  trustees,  upon  the  other,  hold  them- 
selves not  in  safety  to  comply,  conceiving  that,  by  the  terms  of 
the  bequest,  it  is  requisite  that  tbe  claimant  not  only  shall  have 
made  choice  of  a  professfon.  but  shall,  moreover,  in  order  to  en- 
title him  to  payment  of  his  legacy,  '  have  made  euch  progreu 
in  it,  as  to  afford  reasonable  evidence  that  it  would  be  safe  and 
prudent  to  intrust  him  with  the  entire  command  of  the  money.' 
"  The  trustees  do  not  allege  that  there  is  any  thing  in  the 
conduct  or  character  of  the  claimant  to  render  it,  in  their  own 
eetimation,  supposing  them  to  have  been  vested  with  a  full  and 
absolute  discretion  in  tbe  matter,  unsafe  or  imprudent  to  intrust 
him  with  the  disposal  and  management  of  his  own  money. 
Neither  do  they  say,  that  in  proposing  to  follow  the  business  of 
a  farmer,  be  has  made  choice  of  a  profession  for  which  he  is  not 
qualified,  or  which  he  does  not  mean  in  good  faith,  and  with 
reasonable  prospects  of  success,  to  pursue.  Finally,  they  do 
not  say,  that  if  he  be  to  pursue  it,  the  possession  and  application, 
for  that  end,  of  the  money  which  he  now  demands,  would  not 
greatly  enhance  his  chances  of  succeeding.  The  first  elenent, 
therefore,  for  a  decision  in  the  claimant's  favour,  seems  here  to 
exist  in  its  fullest  force,  vis.,  that  unless  from  a  supposed  defeU 
of  power,  rested  on  the  express  intention  and  will  of  the  testa- 
tor, the  trustees  have  themselves  nothing  to  object  to  the  claim, 
and  would  not,,  on  any  grounds  within  their  own  mere  diMeretion^ 
have  resisted  it.  Indeed,  looking  to  tbe  mature  age  at  which 
the  claimant  has  now  arrived,  and  tbe  acknowledged  fact  that 
nothing  but  want  of  the  necessary  means  has  prevented  him  be- 
fore now  from  entering  upon,  and  successfully  prosecuting  the 
business  of  his  choice,  it  would  be  difficult  for  the  trustees,  in 
any  pure  question  of  dijicretion,  to  have  arrived  at  any  other 
conclusion. 

*'  Accordingly,  the  trustees  have  hardly  ventured  to  maintain, 
that  but  for  the  accumulated  interest  accruing  on  the  legacy, 
and  now  in  their  hands,  to  tbe  amount  of  about  £800,  whidi 
they  represent  as  '  probably  adequate  to  enable  him  to  take  and 
stock  a  farm  in  every  respect  suitable  for  a  beginner,*  they  could 
have  had  any  justification  for  withholding  payment  of  the  legacy. 
Indeed,  had  the  interest  been  annually  consumed,  as  the  testa- 
tor appears  to  have  intended,  in  the  expense  of  the  claimant's 
education  and  maintenance,  the  trustees,  before  they  ooald  have 
made  good  such  a  result,  must  have  been  prepared  to  contend  that 
the  claimant,  down  to  tbe  very  last  moment  of  his  life,  unless 
he  could  successfully  establish  himself  in  a  profession,  without 
the  possession  of  any  means  whatever ,  must  have  been  content  to 
see  tbe  provision  left  by  bis  father  for  tbe  express  purpose  of  his 
advancement,  remain  wholly  idle  and  unproductive. 
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'*  Bat  this  accamalation  of  interest,  the  Lord  Ordinary  Is 
disposed  to  regard  as  a  mere  accident  in  the  case.  It  was  not 
in  the  view  of  the  testator  in  making  his  settlement,  and  ought 
not,  therefore,  to  be  considered  now,  in  any  attempt  to  spell 
out  bis  meaning.  It  might,  besides,  at  any  time  have  been  put 
an  end  to  by  the  daimiUnt — as,  indeed,  it  may  be  even  now — 
by  simply  uplifting  what  is  his  own  absolute  property.  Had  it 
been  so,  the  same  abstract  question,  as  to  the  true  reading  and 
intent  of  the  trust-deed,  and  the  powers  thereby  vested  in  the 
trustees,  would  still  have  remained.  An  imprudent  and  ex- 
travagant expenditure  of  the  interest  might  no  doubt  have  been 
dealt  vrith  by  the  trustees,  in  coming  to  a  discretionary  jtidg- 
nent,  how  ht  it  might  be  safe  to  intrust  him  also  with  the 
principal.  But  where  it  is  conceded  that  they  have  nothing,  in 
point  of  mere  diecretion,  to  urge,  where  no  objection  has  been 
taken  on  that  head,  and  where  the  very  accumulation  of  the  in- 
terest speaks  to  the  prudence  and  propriety  of  the  claimant's 
past  conduct,  and  consequently  to  the  chances  of  '  bis  doing 
well  in  the  profession'  of  which  be  has  made  choice — it  is  quite 
plain,  that  so  far  as  the  question  of  conatmction  goes,  viz.,  whe- 
ther it  be  within  the  power  or  beyond  the  power  of  the  trustees 
to  pay  this  legacy — (the  expediency,  in  mere  discretion,  not. 
being  contested), — this  matter,  arising  out  of  the  accidental  ac- 
eomulation  of  interests,  can  have  no  proper  place. 

**  Is  there,  then,  anything  in  the  words  of  bequest  which 
ibould,  in  point  of  mere  construction,  constrain  and  force  the 
trustees  to  do  otherwise  than  they  would  have  been  disposed  to 
do,  supposing  them  to  have  had  unlimited  discretion  f 

"  1.  In  the  first  place,  the  legacy  is  so  given,  as  ex  concessit 
to  v€st  at  once  a  morte  testatoris, 

"  2.  There  is  no  destination  over,  so  as  to  ruse  a  conflicting 
interest  in  any  third  party.  The  legatee  is  not  to  forfeit  his 
right,  happen  what  may.  In  no  event  is  the  provision  to  lapse, 
10  as  even  to  fall  back  into  the  residuary  estate.  Whether  he 
choose  a  profession,  and  choosing  it  succeed, — or  the  reverse, 
—the  power  of  ultimate  disposal  is  with  him.  He  may  test 
upon  it.  He  may  convey  it  t»/er  vivos.  If  he  get  into  debt, 
his  creditors  may  attach  it.  Even  the  interest  annually  to  ac- 
crue upon  it,  is  not  secured  from  their  diligence.  It  is  not  de- 
clared an  alimentary  provision,  nor  in  any  way  protected,  so  as 
to  be  available  against  the  day  of  misfortune.  To  what  end, 
then,  withhold  it,  when  it  may  be  best  turned  to  account  for 
bis  advancement  ?  And  why  force  him  to  dispose  of  it—^at  a  loss 
it  may  be — by  a  sort  of  post  obit  transaction  ?  If  there  be  no 
good  end  to  answer,  it  is  not  to  be  presumed  that  such  was  the 
testator's  intention.  He  obviously  meant  to  do  what  was  best 
for  the  legatee.  And  without  express  words  of  positive  and 
unbending  direction,  the  constructioa  which  would  lead  to  an 
opposite  result  is,  in  duhio,  to  be  rejected. 

*'  3.  But  there  are  no  words  of  positive  and  unbending  di- 
rection. The  bequest  itself  is  absolute :  and,  so  far  as  there  is 
any  suspensive  quality  adjected  to  its  payment,  not  only  is  its 
existence  left  at  best  to  mere  implication,  but  there  is  a  peculiar 
ambiguity  in  the  expression  of  the  deed  as  to  the  very  term  and 
endurance  of  the  suspense.  Thus,  as  to  the  income  derivable 
from  the  £1000  appointed  to  be  invested  upon  redeemable  an- 
nuity, it  is  said  that  it  shall  be  applied  by  the  trustees  in  defray- 
ing the  expense  of  the  legatee's  *  board  and  education,  and  until 
h  wike  choice  of  a  profession  *  But  what  is  to  happen  after 
be  bas  so  made  his  choice  ?  Is  the  application  of  this  income 
tAea  to  stop  ?  The  trustees,  in  this  argument  of  construction, 
ought  consistently  to  have  maintained,  that  thev  have  no  power 
to  pay  the  ineome,  any  more  than  the  principal,  until  they  be 
satisned  *  that  he  is  doing  well  in  suck  profession,*  But  this 
could  never  be  maintained.  And  therefore,  taking  the  clause 
as  a  whole,  the  Lord  Ordinary  thinks  that,  both  as  to  income 
snd  stock, — the  '  making  choice  of  a  profession,'  when  the 
income  is  to  stop,  and  '  the  doing  well  in  such  profession,'  when 
the  stock  is  to  be  handed  over,  are  to  be  taken  as  equivalent  and 
co-ordinate  forms  of  words,  and  to  be  construed,  not  as  inferring 
two  distinct  termini  for  two  diverse  and  separate  events,  bat  as 
being  mere  doplioate  expressions  of  what,  in  the  testator's  mind, 
bad  substantially  reference  but  to  one  and  the  same  event. 
There  was  plainly  to  be  no  interval  between  the  cessation  of 
the  income,  as  referable  to  one  event,  and  the  payment  of  the  c^ 
pital  as  referable  to  another.     The  two  branches  of  the  tlauie, 


therefore,  and  the  diversity  of  expression  employed  in  each, 
must,  in  some  way  or  other,  be  reconciled.  Now  this,  as  it 
appears,  may  fairly  enough,  and  without  any  violence  to  the 
just  spirit  of  the  bequest,  be  done  by  holding  the  testator  to  bnve 
intended, — on  the  one  hand,  by  '  the  choice  of  a  profession,' 
and  on  the  other,  by  his  '  doing  well  in  such  profession,' — just 
such  a  deliberate,  persevering,  and  steady  devotion  of  himself 
to  a  particular  business  or  calling,  by  the  legatee,  and  such  a 
previous  endeavour  to  qualify  himself  for  its  successful  prose- 
cution, as  might  entitle  tbe  trustees  reasonably  to  infer  that  he 
would  do  well  in  it,  without  exacting,  as  an  additional  test, 
anything  so  extravagant  and  absurd  on  tbe  face  of  it,  as  that  he 
should  actually  have  succeeded  in  settling  himself  lucratively  in 
business,  without  either  capital  or  assistance  of  any  kind  to 
start  with.  . 

"  4.  If,  indeed,  the  opposite  construction  contended  for  by 
the  trustees  were  to  be  adopted,  the  ail  but  unavoidable  result 
must  be,  that  the  legacy  would  not  become  payable  during  the 
whole  lifetime  of  the  legatee.  It  is  very  trne,  that  as  things  have 
turned  out,  there  is  a  separate  fund  now  extant,  to  tbe  amount 
of  £800,  from  the  accumulation  of  interest  in  their  hands, 
wherewith,  as  the  trustees  have  submitted,  the  claimant  may 
probably  be  enabled  to  start  well  enough  as  '  a  beginner.' 
But,  as  already  remarked,  this  was  not  in  the  testaitor's  view, 
and  must  be  treated  as  an  accident.  What  the  testator  looked 
forward  to,  was  the  advancement  of  his  son,  by  the  direct  aid  of 
the  capital  of  the  provision.  He  never  intended  that  the  best 
years  of  his  son's  life  should  be  spent  in  idleness,  in  order  to 
hoard  up  a  separate  stock,  from  miserable  savings  out  of  his 
annual  income,  wherewith  to  set  him  up  at  the  ripe  age  of 
thirty-two,  or  later,  in  a  comparatively  trifling  business  by  way 
of  '  a  beginning.'  He  left  his  son  a  child,  and  therefore  natu- 
rally trusted  him  so  far  to  the  discretion  of  his  trustees.  But 
it  was  only  to  this  effect,  that  tbey  should  be  enabled  to  snper- 
intend  his  education,  until,  as  tbe  Lord  Ordinary  bas  proposed 
to  read  the  clause,  be  had  made  choice  of  a  profession.  And 
how  soon  he  had  done  this,  under  such  circumstances  as  to  give 
augury  of  success,  and  to  satisfy  them — for  that,  after  all,  is  the 
substance  of  the  matter — *  that  it  will  be  prudent  to  give  him 
the  command  of  the  forsaid  capital,' — he  enjoined  them  to  pay 
it  over, — having  nowhere,  it  will  be  observed,  given  counter 
injunction  that  they  should  even,  under  any  circumstances,  with- 
hold payment  of  the  money  altogether.  The  Lord  Ordinary  is 
satisfied  that  the  money  has  already  been  withheld  too  long; 
and  that  it  cannot  longer  be  withheld  without  defeating  the 
primary  end  that  the  testator  had  in  view  in  making  the  pro- 
vision. 

"  6.  Finally,  even  if  the  claimant  had  refused  to  betake  him- 
self to  any  profession,  and  had  resolved  to  employ  his  money, 
for  example,  in  the  purchase  of  a  life  annuity,  the  Lord  Ordi- 
nary is  by  no  means  satisfied  that  the  trustees  could  have  re- 
fused payment.  He  understands  the  rule  to  be,  that  even 
where  a  legacy  is  expressly  given  to  answer  a  particular  pur^ 
pose,  if  this  purpose  be  disappointed,  without  fault  in  the  lega- 
tor, the  legatee  is  still  entitled  to  the  legacy,  it  being  considered 
that  the  property  was  intended  for  the  legatee  at  all  events,  and 
that  the  mode  directed  for  its  application  was  merely  a  second- 
ary consideration,  and  independent  of  the  gift.  In  England, 
accordingly  (and  with  regard  to  the  eonstruction  of  legacies  our 
law  does  not  rest  on  a  different  principle),  Roper  gives  us  an 
instance  of  this,  the  case  '  of  a  sum  of  money  being  left  for  the 
benefit  of  an  infant,  as  an  apprentice  fee,  and  he  is  never  placed 
in  the  situation  or  character  of  an  apprentice. '-^(1  Roper  on 
Legacies,  551 ;  2  lb,  433.)  But  the  present  ease  is  still  str«nger, 
for  the  legacy  in  itself,  so  hx  as  the  mere  words  of  gift  go,  was 
not  here  given  for  any  particular  purpose.  It  was  given  abso- 
lutely, and  was  not  made,  either  exfigura  verborum  or  other- 
wise, defeasible  upon  any  contingency.  If  the  legatee,  there- 
fore, do  not  choose  a  profession,  shall  the  legacy  be  postponed 
or  forfeited  ?  Or  rather,  shall  not  the  directory  words  be  made 
to  yield  to  the  shape  in  which  the  case  actually  presents  itself, 
and  (the  supposed  condition  implied  in  these  words  being  bui 
of  secondary  consideration,  and  no  longer  applicable  to  the  ae* 
tual  case)  the  legacy  still  be  rendered  available  to  the  legatee, 
as  a  gift  which  was  at  all  events,  ^od  under  whatever  circum- 
stances, to  endure  for  his  benefit. 
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There  is  a  leparate  question  raised  by  the  trustees.  Whe- 
ther they  be  not  still  under  an  obligation  to  invest  £1000  of 
the  legacy  upon  redeemable  annuity  ?  But  if  the  Lord  Ordi- 
nary's riew  of  the  case  be  otherwise  well  founded,  there  would 
Seem  to  be  no  reason  why  the  claimant,  now  that  he  is  stu 
juris,  should  not,  as  the  sole  party  interested,  have  his  own 
way  as  to  this  matter.  He  is  now,  according  to  that  view,  en- 
titled to  demand  and  discharge  the  entire  provision  ;  and  even 
were  an  annuity  to  be  purchased,  he  would  be  entitled,  imme- 
diately on  getting  a  conveyance  to  it,  to  dispose  of  it  at  his 
pleasure.  Besides,  as  the  sole  object  of  purchasing  the  annuity 
was,  from  the  first,  to  enlarge  the  income  for  the  claimant's 
board  and  education,  '  until  he  made  choice  of  a  profession,* 
now  that  the  claimant  has  actually  made  that  choice,  there 
seems  still  less  reason,  than  at  any  former  period,  to  make  such 
an  investment.  If  the  trustees,  having  the  claimant's  consent, 
were  justified  in  not  doing  so  hitherto,  and,  more  especially,  if 
their  abstaining  be  placed,  as  they  have  placed  it,  on  the  foot- 
ing that  investment  in  that  form  was  inexpedient,  surely  still 
more  must  they  be  justified,  on  the  same  ground,  in  continuing 
in  the  same  course  now,  when  they  are  about  to  make,  once  for 
all,  a  final  settlement  with  the  claimant  for  the  whole  provi- 
sion." 

At  advising, 

Lord  Justice^  Clerh. — I  doubt  the  right  of  the  trustees  to  ask 
the  advice  of  the  Court  in  this  matter.  If  it  was  left  by  the  trust- 
deed  to  their  discretion,  they  must  judge  and  act  for  themselves. 
Besides,  a  multiplepoinding  is  not  the  proper  form  of  action. 

JLord  Medwyn, — I  have  the  same  opinion.  Looking  to  the 
terms  of  the  trust-deed,  it  is  a  matter  of  discretion,  which  the 
trustees  must  exercise  in  the  first  instance. 

Lord  Moncreiff, — If  there  were  a  question  as  to  the  power 
of  the  trustees,  it  would  be  different.  But  this  is  a  multiple- 
poinding with  only  one  party,  and  the  trustees  just  want  the 
advice  of  the  Court.  The  discretion  is  with  themselves,  and 
it  rests  with  them,  in  the  first  instance,  to  exercise  it.  If  the 
beneficiary  should  be  dissatisfied,  he  might  then  come  to  thp 
Court  and  get  an  opinion.  If  there  be  any  ambiguity  in  the 
trust-deed,  a  declarator  may  be  brought ;  but  the  present  form 
of  action  is  objectionable. 

Lord  Meadowbanh  absent. 

The  Court  dismissed  the  action— ^r#^,  in  respect  of 
its  form ;  and,  second^  in  respect  that  the  question 
raised  was  a  matter  for  the  discretion  of  the  trustees 
in  the  first  instance. 

Lord  Ordinary,  Ivory Act.  Miller;  Adam  M*Cheyne,  W.S., 

Agent. — AU,  G.  G.  Bell;  Fraser  and  Crawford,  W.S.,  Agents, 
— T.  CUrk fJ-W-l 


\Sth  February  1842. 

Second  Division (J.  W.) 

No.  130. — Andrew  Clason,  W.S.,  Pursuer,  v.  David 
Black  and  Others,  Defenders. 

Public  Officer — Messenger — Reparation — Negligence — Process 
— Statute  1672,  c.  6 — A  messenger  having  returned  an  exe- 
cution of  a  summons  in  which  a  number  of  the  defenders  were 
neither  named  nor  designed,  and  the  action  having  in  conse- 
quence been  dismissed,  and  the  pursuer  found  liable  in  expenses 
— Held,  in  an  action  by  the  pursuer  against  the  messenger, 
that  he  was  liable  for  the  expenses  paid  to  the  defender,  and 
for  those  incurred  by  the  pursuer  himself,  t»  raising,  executing, 
and  bringing  into  Court  the  summons  in  the  original  action,  as 
well  as  in  maintaining  the  same  against  the  preliminary  defence 
founded  on  the  invalidity  of  the  execution  returned. 

The  pursuer,  in  the  month  of  March  1837,  trans- 
mitted to  Mr  Alexander  M'Arthur  a  summons  of 
wakening  and  transference,  in  order  that  it  might  be 
executed  against  such  of  the  defenders  in  the  libel  as 
resided  in  the  neighbourhood  of  Inverary.  Mr  Mac* 
Arthur  put  the  summons  into  the  hands  of  the  defender, 


with  instructions  to  execute  it,  inter  eUios,  against  John 
Campbell,  late  of  Craignure,  and  the  defender  returned 
the  summons,  professing  to  have  duly  executed  the 
same  against  all  the  parties  named  in  the  execution, — 
in  particular,  against  the  said  John  Campbell. 

None  of  the  defenders  called  or  cited  to  the  libel 
lodged  defences,  with  the  exception  of  Mr  Campbell, 
who  proponed  the  plea  of  no  process,  in  respect  that 
the  parties  thereto  were  not  designed  in  terms  of  law 
in  the  executions  of  citation  returned  by  the  messen- 
gers employed.  This  defence  was  founded  upon  the 
terms  of  the  Act  1672,  c.  6,  which  enacts,  that  all  exe- 
cutions of  summonses  shall  *'  bear  expressly  the  names 
and  designations  of  the  parties,  pursuers  and  defenders, 
and  it  shall  not  be  sufficient  that  the  same  do  relate 
generally  to  the  summons,  otherwise  the  execution  shall 
not  be  sustained," — ^the  allegation  in  the  defence  being, 
that  in  the  execution  against  the  said  John  Campbell, 
a  number  of  the  other  defenders  called  to  the  action 
were  neither  named  nor  designed. 

The  Lord  Ordinary,  4th  July  1837,  sustained  the 
dilatory  defence,  dismissed  the  process  as  incompetent, 
and  found  the  pursuer  liable  to  Mr  Campbell  in  ex- 
penses. This  interlocutor  was  intimated  by  the  pur- 
suer to  the  defender  on  10th  July  1837,  and  led  to 
considerable  correspondence.  Ultimately,  however, 
the  defender  wrote,  4th  September  1837, 

'*  I  decline  to  give  any  advice,  or  to  interfere  in  the  matter, 
being  satisfied  that  the  alleged  blunder  is  not  one  for  which  I 
am  responsible,  under  all  the  circumstances  of  the  case.  I  con- 
sider  the  objection  untenable,  and  shall  maintain  the  validity  of 
the  execution  in  any  action  to  which  I  may  be  made  a  party." 

In  these  circumstances  the  pursuer  reclaimed  against 
the  Lord  Ordinary's  interlocutor;  but  the  reclaiming 
note  was  refused  by  the  Court  on  21st  December  1837, 
and  the  pursuer  was  subjected  to  Mr  Campbell  in  ad- 
ditional expenses, — (Vide  Vol.  X.  p.  171).  Mr  Camp- 
bell's expenses  amounted  to  £26.  3.  2.,  and  were  paid 
by  the  pursuer.  He  also  incurred  the  sum  of  £3 1 .  4s. 
5^d.  in  raising  the  summo'is  and  discussing  the  dilatory 
defence. 

The  present  action  is  directed  against  Mr  Black  th^ 
messenger,  and  his  two  cautioners,  and  concludes  fur 
payment  of  the  above  sums,  amounting  to  £57.  7.  7^. 

Pleaded  by  the  pursuer — 1.  The  expenses  sued  for 
having  been  occasioned  by  the  negligence  or  want  of 
skill  of  the  defender  Black,  in  the  execution  of  his 
duty  as  a  messenger- at  arms,  he  and  his  cautioners  are 
liable  in  reimbursement  thereof  to  the  pursuer.  2. 
There  are  no  grounds  relevantly  set  forth,  or  truly 
existing,  on  which  this  liability  can  be  evaded ;  and 
more  particularly,  (1.)  The  alleged  irregularity  of  the 
summons  can  form  no  justification  to  the  defender  for 
his  neglect  of  duty,  or  for  the  erroneous  and  inept  exe- 
cution returned  by  him.  (2.)  The  summons  was  not, 
in  point  of  fact,  irregular.  (3.)  Even  the  trregtilarities, 
as  alleged,  could  only  have  rendered  the  summons 
defective  as  a  warrant  of  citation  against  Mr  Harkness 
alone,  which  might  have  been  obviated  by  that  gentle- 
man voluntarily  appearing,  or  by  a  supplementary  sum- 
mons ;  and  this,  again,  forms  no  justification  for  the 
defeiider's  contravention  of  duty  in  not  executing  the 
summons. 

Pleaded  by  the  defender — The  action  is  unfounded, 
1.  In  respect  that  the  pursuer  has  not  suffered  any 
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damage  through  the  fault  or  negligence  of  the  defen- 
ders, or  either  of  them,  for  which  they  are  legally  re- 
sponsible. 2.  More  particularly,  in  respect  that  the 
pursuer's  said  original  summons  of  wakening  and  trans- 
ference was  null,  void,  and  objectionable,  having  been 
vitiated  by  erasures  in  essentialibuSy  having  contained 
no  valid  and  effectual  will  or  warrant  of  citation,  and 
having  been  inconsistent  with,  and  unwarranted  by  the 
bill  and  the  deliverance  thereon,  on  which  it  bore  to 
have  passed  the  Signet.  3.  That  the  draft  of  the  de- 
fender's execution  libelled,  was  specially  revised  and 
approved  of  by  the  pursuer's  country  agent,  as  well  as 
by  the  pursuer  himself,  before  appearance  was  entered 
under  said  summons.  4.  As  also,  in  respect  of  the 
difficulty  of  the  question  in  regard  to  the  formality  of 
the  said  execution,  and  the  general  practice  in  confor- 
mity therewith  in  similar  cases.  5.  On  the  part  of  the 
defender  Mr  Black,  the  messenger,  it  is  separately 
submitted,  (1.)  That  the  pursuer's  claim  is  unfounded, 
in  respect  that  the  defender's  execution  was  valid  and 
sufficient,  and  conform  to  the  general  practice  in  simi- 
lar cases :  (2.)  That  the  defender  cannot,  in  any  view, 
be  liable  for  that  part  of  the  expenses  claimed,  which 
were  incurred  prior  to  the  1 0th  July  1837,  the  date  of 
intimation  of  the  said  preliminary  defence  to  him  as 
aforesaid.  6.  On  the  part  of  the  cautioners,  Messrs 
Paterson  and  Livingstone,  it  is  submitted  that  they 
cannot,  in  any  view,  be  liable  for  the  expenses  claimed, 
seeing  that  they  did  not  receive  intimation  of  the  said 
preliminary  defence  until  long  after  it  had  been  finally 
sustained  by  the  Court. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  2d  November  1841. — The  Lord  Ordinary  having  heard  par- 
tics  on  the  closed  record,  and  made  avizandum,  repels  the  de- 
fences :  Finds  that  the  defenders  are  liable  to  the  pursuer, — 
the  defender,  David  Black,  primarily  as  principal  debtor,  and 
tbe  other  de(i;iider8,  Archibald  Paterson  and  Donald  Living- 
stone, conjunctly  and  severally  subsidiarie  as  his  cautioners, — 
primo,  for  the  sum  of  £26.  3.  2.,  being  the  admitted  expenses 
decerned  for  against,  and  paid  by  the  pursuer  in  the  original  pro- 
cess at  his  instance  against  Mr  Campbell  and  others;  and  also, 
stcundo,  for  the  expenses  incurred  by  the  pursuer  himself  in 
r^iing,  executing  and  bringing  into  Court  the  summons  in  the 
eaid  original  action,  as  well  as  in  maintaining  the  same  against 
the  preliminary  defence  founded  on  the  invalidity  of  the  exe- 
cution returned  by  Black,  as  the  said  expenses  shall  be  taxed 
^y  the  auditor  of  Court  between  agent  and  client,  with  interest 
upon  hoth  sums  of  expenses  from  the  date  of  citation  in  the 
present  action  ;  remits  the  last-mentioned  account  of  expenses 
to  the  auditor  to  tax  and  report :  Finds  the  pursuer  farther  en> 
titled  to  his  expenses  in  this  process ;  remits  the  account  thereof 
likewnse  to  the  auditor  to  tax  and  report,  and  decerns. 

"  Note 1.  On  the  main  defence,  so  far  as  regards  the  eX" 

pimespaid  by  the  pursuer  to  Campbell,  and  his  own  expenses, 
St  all  events  from  the  date  of  intimating  the  proceedings  upon 
the  preliminary  defence,  there  can,  it  is  thought,  be  no  doubt 
that  be  is  entitled  to  decree.  The  case  of  Henderson^  Sd  March 
1831,  is,  to  this  extent,  a  distinct  authority  in  his  favour. 

*'  Bar,  even  as  regards  the  expenses  incurred  by  the  pursuer 
prior  to  the  intimation,  the  Lord  Ordinary  has  felt  himself  bound 
fo  adopt  the  rule  of  decision  unanimously  given  effect  to  in  the 
later  case — Colliir,  6th  December  1836;  and  to  decern  also  for 
tbeie.  The  present  is,  indeed,  a  stronger  case  in  this  respect 
than  Cottier*8 ;  for  not  only  did  Black  here  (to  use  Lord  Bal- 
gray*fi  words),  '  allow  the  litigation  to  go  on  without  objection, 
and  would  have  taken  the  full  benefit  of  it  all,  had  it  proved 
successful  ;*  but  be  expressly  *  declined  to  give  any  advice,  or  to 
interfere  in  the  matter,'  and  insisted  *  that  the  alleged  blunder 
is  hot  one  for  which  J  am  respomibh,  under  all  the  circumstances 


of  the  case.  I  consider  the  objection  untenable,  and  shall  nuii'it- 
tain  the  validity  of  the  execution  in  any  action  to  which  I  may 
be  made  a  party.*  And  accordingly,  down  to  the  very  last,  even 
in  the  present  action,  he  has  contended  *  that  the  pursuer's  claim 
is  unfounded,  in  respect  that  the  respondent* »  said  execution  was 
valid  and  sufficient,  and  conform  to  the  general  practice  in  limilar 
cases.' 

**  Even  according  to  Henderson's  case,  it  would  be  but  a  com- 
paratively trifling  deduction  to  which  the  defenders  would  be 
entitled ;  for,  in  any  view,  the  expense  of  raising,  executing, 
and  bringing  into  Court  of  the  original  action,  would  seem  to 
be  a  loss  of  which  they  must  relieve  the  pursuer.  The  ques- 
tion would  thus  be  reduced  to  the  mere  expense  of  the  Outer 
House  debate  on  the  preliminary  defence. 

"  2.  The  other  grounds  of  defence,  the  Lord  Ordinary  doea 
not  consider  to  have  any  weight." 

The  defenders  reclaimed.     At  advising, 

Lord  Medwyn. — I  do  not  think  there  is  any  specialty  in  this 
case  to  relieve  Black.  The  country  agent  may  have  seen,  but 
does  not  appear  to  have  taken  charge  of  the  execution  returned. 
Neither  was  it  found  to  be  incorrect,  in' consequence  of  the  error 
in  the  will  of  the  summons;  but,  in  terms  of  the  statutory  law 
of  the  land,  a  messenger  has  a  peculiar  duty  to  perform,  and  he 
is  bound  to  know  the  statutory  law  which  regulates  it. 

Lord  Moncreiff. — 1  ana  clearly  of  the  same  opinion.  This 
was  a  statutory  duty,  and  the  messenger  fails  in  that  duty;  and 
in  consequence,  the  summons  was  found  not  duly  executed,  and 
dismissed.  The  preliminary  defence  was  settled  summarily,  and 
there  was  no  time  for  intimation  ;  but  the  pursuer  immediately 
thereafter  gave  notice  of  the  interlocutor  pronounced.  I  have 
not  the  least  idea  that  the  messenger  can  relieve  himself  by 
sending  a  draft  of  the  execution  to  be  revised  by  the  country 
agent,  who  was  not  employed  to  do  that,  but  merely  to  put  the 
summons  into  the  hands  of  the  messenger. 

Lord  Justice-  Clerk, — 1  am  of  the  same  opinion.  I  had  an 
idea  that  the  execution  was  revised  by  the  agent  in  the  country, 
but  this  would  not  relieve  the  messenger,  as  the  agent  had  no 
mandate  from  Clason  to  do  so.  Nor  can  I  admit,  that  when  a  pre- 
liminary defence  is  stated,  the  want  of  immediate  intimation  will 
relieve  the  messenger.  Often  there  is  not  time;  and  when  a  party 
receives  an  execution,  he  is  entitled  to  hold  it  good,  and  go  on 
to  defend  it — not  certainly  to  any  protracted  litigation  ;  but 
there  is  no  such  specialty  here,  and  I  think  it  precisely  a  case 
of  liability  for  which  the  messenger  must  be  answerable. 

I^rd  Meadowbank  absent. 

The  Court  refused  the  note,  with  additional  expenses. 

Lord  Ordinary,  Ivory Act.  G.  G.  Bell ;  Andrew  Clason, 

W.S.,  Agent.--Alt.  Solicitor- General  (M*Neill),  Horn;  John 
Ross,  S.S.C,  Agent T.  Clerk — |  J.  W.J 


\^th  Fefyruat-y  1842. 

Second  Division (J.  W.) 

No.  131 Heritors  a«rf  Kirk-Session  of  Ayton, 

Advocators^    v.    Heritors  and  Kirk- Session  of 
CoLDiNOHAM,  and  Jean  Allan,  Respondents. 

Parish — Commonty — Aliment — Usage — Proof—/*  a  question 
between  two  parishes  as  to  the  locality  of  the  residence  of  a 
pauper,  and  the  liability  of  the  one  or  the  other  to  aliment  her — 
Held  that  as  lands  can  be  neither  extra-parochial,  nor  belong 
in  common  and  pro  indiviso  to  several  parishes,  the  different 
portions  of  a  common,  allotted  in  a  process  of  division  before 
the  Court  of  Session,  do  not  accresce  to,  and  form  part  of  the 
parishes  in  which  the  different  dominant  tenements  are  situa* 
ted. 

Parish — Commonty — Title — Usage — One  of  the  allotments  of 
a  commonty  having  beenfeued  out  subsequent  to  a  decree  of  divi" 
sion —  Circumstances  in  which  the  usage  following  thereupon  was 
found  insufficient  to  annex  the  feu  to  a  parish  different  from 
that  in  which  it  was  described  as  lying  by  the  feu-contract. 

This  action   originated  in  a  petition  presented  by 
Jean  Allan  to  the  Sheriff  of  Berwickshire,  craving  him 
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to  ordain  the  Heritors  and  Kirk-session  of  the  parish 
of  Ayton  to  modify  aliment  to  her  and  her  indigent 
family.  The  Heritors  and  Kirk-session  put  in  answers, 
in  which  they  submitted  that  the  late  husband  of  the 
petitioner  possessed  a  property  (of  which  the  petitioner 
is  liferentrix)  situated  in  Coldingham  Moor,  in  the 
parish  of  Coldingham,  where  he  died,  and  where  he 
had  resided  for  five  years  immediately  preceding  his 
death.  The  Heritors  and  Kirk-session  of  Coldingham 
thereupon  sisted  themselves  in  the  action ;  and  the 
question  at  issue  between  the  two  parishes  is,  which  of 
them  is  liable  for  the  support  of  the  petitioner  ?  The 
solution  of  this  question  depends  on  the  fact,  whether 
the  lands  of  Laverock  Law  lie  in  the  parish  of  Aj'ton 
or  the  parish  of  Coldingham  Moor. 

Coldingham  Moor,  of  which  Laverock  Law  is  a 
part,  was  a  coramonty  surrounded  by  dominant  lands, 
situated  in  several  different  parishes.  In  1772,  a  pro- 
cess of  division  was  raised  before  the  Court  of  Ses- 
sion, and  a  claim  having  been  made  by  Mr  Fordyce 
of  Ayton,  in  respect  of  his  lands  in  the  parish  of 
Ayton,  a  share  of  the  common,  extending  to  602  acres, 
was  allocated  to  him  in  property,  as  part  and  pertinent 
of  his  lands.  Soon  af^er,  Mr  JPordyce  converted  his 
share  into  a  separate  farm,  and  gave  it  the  name  of 
Laverock  Law.  By  a  feu-disposition,  dated  24th  March, 
he  feued  out  part  of  this  farm  to  the  husband  of  the  pe- 
titioner, and  the  ground  is  described  in  the  title  as  <*  lying 
in  the  parish  of  Coldingham,  and  sheriffdom  of  Ber- 
wick," &c.  A  record  having  been  made  up,  and  a  proof 
allowed  and  adduced  for  both  parties,  the  Sheriff  ap- 
pointed minutes  of  debate  to  be  lodged  in  process. 

Argued  for  the  parish  of  Ayton — 
In  CafT*8  History  of  Coldingfaam  Priory,  it  is  observed, — "  The 
parish  of  Coldingham  is,  with  the  exception  of  that  of  Lander, 
the  largest  in  the  county  of  Berwick,  containing  within  its  area 
57,600  imperial  acres,  upwards  of  0000  of  which  form  the  ex* 
tensive  waste  called  Coldingham  Moor.*'  Again,  at  page  131, — 
*'  After  the  arrangement  of  parishes,  (he  present  parishes  of 
Ayton,  Eyemouth,  and  Coldingham,  form  3d  the  then  parish  of 
Coldingham.  At  the  Reformation,  Ayto.i  waa  disjoined  £roro 
Coldingham,  and  united  with  Lamberton ;  but  not  long  after- 
wards, it  became,  as  it  is  now,  a  parish  per  se."  According 
to  the  county  map  of  Berwickshire,  in  the  Scotch  Atlas,  and 
the  large  map  of  Sharp,  Greenwood,  and  Fowler,  published  in 
1826,  the  whole  of  the  tract,  known  as  Coldingham  Moor,  and 
in  the  very  centre  of  which  lies  the  allotment  of  Laverock 
Law,  is  entirely  vrithin  the  bounds  of  the  parish  of  Coldingham. 
The  terms  in  which  the  common  is  described  in  the  decreet  of 
division  1776,  are — "  the  coramonty,  commonly  called  the  Com- 
monty  of  Coldingham,  or  Coldingham  Moor."  In  all  the  leases 
and  feus  of  Lat erock  Law,  the  lands  are  described  as  *'  lying 
in  the  parish  of  Coldingham."  Down  to  1830,  the  whole  of  Mr 
Fordyee's  tenants  and  feuars  in  Coldingham  Moor,  including 
Laverock  Law,  have  been  invariably  charged  for,  and  paid  sta- 
tute-labour conversion-money,  as  in  the  parish  of  Coldingham. 
Although  feuars  alone,  and  not  superiors,  are  legally  liable  in 
poors'-rates,  the  feuars  of  Laverock  Law  have  never  been  so 
charged  in  the  parish  of  Ayton,  and  though  charged  for  road- 
tnoney,  for  two  years  subsequent  to  1830,  payment  was  effec- 
tually resisted,  and  at  last,  by  a  minute  of  the  Commissioners 
of  Supply,  they  were  allowed  to  expend  it  **  on  the  roads 
passing  through  their  own  lands."  According  to  the  law  of 
Scotland,  no  land  is  extra-parochial.  And  the  Moor  of  Cold- 
ingham was  at  no  time  common  to  several  parishes,  but  belonged 
either  entirely  to  one  parish,  or  in  distinct  and  separate  por- 
tions to  more  than  one  parish.  The  situation  of  a  common, 
as  within  any  particular  parish,  cannot  be  affected  by  the  loca- 
lity of  the  several  dominant  lands  whose  owners  have  an  in- 
terest therein.    The  only  competent  tribunal  by  which  the 


boundaries  of  a  parish  can  be  altered,  is  the  Court  of  Teinds ; 
and  the  Moor  of  Coldingham,  including  the  lands  of  Laverock 
Law,  being  locally  situated  within  the  bounds  of  the  parish  of 
Coldingham,  and  having,  prior  to  the  division  of  the  common ty, 
formed  part  of  that  parish,  no  portion  thereof  could  be  trans- 
ferred to,  or  fixed  in  another  parish,  by  virtue  of  the  decree  of 
division  pronounced  by  the  Court  of  Session,  or  by  any  usage 
following  thereupon. 

Argued  for  the  parish  of  Coldingham— 
According  to  Chalmers,  in  the  historical  account  which  he  gives 
of  the  Monastery  of  Coldingham,  in  his  Caledonia,  Vol.  II.  p. 
226,  it  appears  *'  that  before  the  Reformation,  the  monks  of 
Coldingham  had  acquired  in  proprioB  «•««,  the  churches  of 
Coldingham,  Ald-Cambus,  Ayton,  Fishwick,  ftc. ;  a  fact  which 
shows  clearly  that  both  Ayton  and  Ald-Cambus  were  then 
separate  parishes,  just  as  much  as  Coldingham.  The  titles  of 
Mr  Fordyce  describe  his  lands  as  all  lying  within  the  parochin 
of  Ayton  ;  and  where  a  party  is  infeft  under  a  bounding  charter, 
by  which  his  lands  are  expressed  to  lie  within  a  particular  pa< 
rish,  such  limitation  will  form  an  absolute  bar  to  his  prescribing 
any  right  of  property  in  lands  beyond  the  boundariea  expressed 
in  his  charter.  Accordingly,  if  the  comraonty  in  question  bad 
been  wholly  situated  in  the  parish  of  Coldingham,  the  proprie- 
tor of  Ayton  could  not  have  been  found  entitled,  in  the  division, 
to  a  share  in  the  property  of  the  common :  Hepburn  v,  Duke 
of  Gordon,  25th  November  1823.  Ut,  It  is  admitted,  that  ever 
since  the  date  of  a  division  of  the  valued  rent  in  1779,  the  lands 
of  Laverock  Law  have  always  been  separately  rated,  and  have 
paid  cess,  bridge,  and  rogue-money,  and  all  other  county  bur- 
dens, as  being  a  part  of  the  parish  of  Ayton.  2</,  Both  prior 
and  subsequent  to  the  division,  the  lands  of  Laverock  Law 
have  always  paid  stipend,  in  eumulo  with  the  rest  of  the  barony 
of  Ayton,  to  the  minister  of  the  parish  of  Ayton ;  and  it  is  ad- 
mitttfd  that  they  have  never  paid  stipend  to  the  minister  of  the 
parish  of  Coldingham.  3d,  It  is  further  admitted  and  proved 
by  the  documenta  in  process,  that  the  proprietor  and  tenanu  of 
Laverock  Law  have  always  paid  schoolmaster's  salary  to  the 
schoolmaster  of  the  parish  of  Ayton,  and  have  never  made  any 
similar  payments  to  the  schoolmaster  of  Coldingham.  4M,  It  is 
admitted,  that  neither  the  proprietor  nor  tenants  of  the  lands  of 
Laverock  Law  have  ever  at  any  time  been  charged  with,  or 
paid  poors*  rates  in  the  parish  of  Coldingham.  5tli,  It  is  proved 
by  the  lists  produced,  corroborated  by  the  evidence  of  the  she- 
riff-officer, that  the  residenters  on  the  lands  of  Laverock  Law, 
including  the  husband  of  the  present  petitioner,  were  charged 
for  road-money  in  the  parish  of  Ayton,  that  warrants  to  poind 
were  from  time  to  time  applied  for,  obtained  and  executed  by 
the  collector  against  the  defaulters,  and  that  although  little  was 
recovered  in  this  way,  no  appeal  was  ever  made  on  the  ground 
of  the  parties  having  been  charged  in  a  wrong  parish ;  and  lastfy, 
what  is  equivalent  to  actual  payment,  the  parties  so  charged 
were  allowed  by  the  statute-labour  trustees,  upon  their  applica- 
tion to  that  effect,  to  expend  the  sums  charged  against  them 
upon  the  repair  of  their  own  roads.  6th,  That  the  persons  re- 
siding at  Laverock  Law,  liable  to  serve  in  the  militia  of  the 
county  of  Berwick,  were  included  in  the  militia  lists  for  the 
parish  of  Ayton,  and  that  none  of  these  persons  were  ever  in- 
cluded in  the  lists  for  Coldingham  is  proved  by  the  lists  pro- 
duced in  process.  7th,  The  notoriety  of  the  fact,  that  Laver- 
ock Law  was  within  the  parish  of  Ayton,  is  farther  demonstra* 
ted  by  the  circumstance,  that  the  inhabitants  were  included  in 
the  population  of  that  parish  at  the  last  census  of  1831 ;  that 
they  gave  op  their  names  for  proclamation,  with  a  view  to  mar- 
riage, there ;  that  the  persons  resident  at  Laverock  Law,  quali- 
fied to  act  as  jurymen,  were  returned  in  lists  for  that  parish, 
and  that  they  claimed  and  were  enrolled  as  voters  in  the  same 
parish.  The  lands  of  Laverock  Law  having  thus,  for  the  last 
sixty  years  and  upwards,  formed  an  undoubted  part  and  parcel  of 
the  barony  of  Ayton,  which  is  confessedly  situated  wholly  with- 
in  the  parish  of  Ayton,  and  the  said  lands,  and  the  owners  and 
occupiers  thereof  respectively,  having  been,  during  the  whole  of 
that  period,  recognised  and  treated,  in  regard  to  all  public  and 
parochial  burdens,  rights  and  privilegen,  as  a  part  of  the  parish 
of  Ayton,  these  facts  amount  to  conclusive  legal  evidence,  that 
the  said  lands  of  Laverock  Law  do  belong  to,  and  form  a  part 
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of  the  taid  parish.  Laverock  Law  having  been  originally  part 
of  a  commonty,  in  which  the  heritors  of  several  lands  situated 
in  different  parishes  held  rights  of  common  property,  in  respect 
of  the  titles  of  the  said  dominant  lands,  and  possession  had  by 
tbem  in  the  common  ;  and  there  being  no  evidence  whatever  to 
show  that  the  whole  of  the  said  common  was  locally  situated 
witiiio  one  only  of  the  said  several  parishes ;  and  the  state  of 
the  titles,  and  of  the  use  and  possession  of  the  common,  pre- 
Tiou  to  the  period  of  division,  having  been  such  as  to  exclude 
the  application  of  the  usual  tests  for  determining  the  parochial 
boundaries  of  its  different  portions,  the  only  rational  and  prac- 
ticable rule  for  fixing  that  matter,  after  the  division  had  actually 
tiken  place,  was  to  hold  the  shares  of  the  common,  respectively 
illotted  to  the  heritors  of  the  said  several  lands,  as  parts  of  the 
Kveral  parishes  within  which  the  said  dominant  lands  respec- 
tively Uy. 

The  SherifT-substitute  pronounced  the  following  iu- 
teriocutor  s 

*'  5th  December  1839 The  Sheriff-substitute,  on  resuming 

coniideration  of  this  case,  with  the  minutes. of  debate  for  the 
heritors  and  kirk-session  of  the  parishes  of  Ay  ton  and  Colding- 
him  with  reference  to  the  subjoined  note,  Finds  that  the  parish 
of  Ayton  is  the  parish  liable  in  aliment  to  the  original  petitioner, 
Jean  Aitchison  or  Allan;  and  remits  to  the  Heritors  and  Kirk- 
setsion  of  that  parish  to  take  her  claim  under  consideration, 
lad  dispose  of  the  same  in  terms  of  law ;  and  supersedes  dis- 
posing of  the  question  of  expenses  till  it  shall  be  ascertained 
whether  this  interlocutor  shall  be  acquiesced  in  or  affirmed  by 
the  Sheriff. 

"JVble._By  the  decreet  of  dimion^  which  is  dated  12th 
December  1766  and  2d  March  1776,  and  intervening  dates,  No^ 
81  of  process,  the  commonty  in  question  is  described  as  '  the 
commonty  of  Coidingham,  or  Coldingham  Moor.*  No  farther  de- 
icription  is  given  to  it  in  any  part  of  the  decreet  as  lying  in  either 
of  the  pariihee  of  Coldingham,  Ayton,  Old-  Cambus,  or  Eyemouth. 
It  appears  sufficiently  established  that  it  never  did  lie  within  any 
one  of  these  paritheB,  but  lay  before  the  lands  comprehended  in 
these  parishes  were  separated  into  their  present  boundaries  (at 
what  period  before  the  decreet  of  division  no  evidence  has  been 
produced)  in  an  undivided  and  unseparated  state,  in  common,  as 
jnrti  and  pertinente  of  dominant  tenements,  situated  in  each  and  all 
9f  the  four  parishes  above  mentioned,  under  certain  rights  of  servi- 
tude to  the  other  tenements  no/  dominant.  By  the  decreet  of  di  vi- 
iioo,  to  which  all  parties  having  any  interest  in  the  commonty 
were  called,  the  Supreme  Court  accordingly  found  that  the 
Undi  of  certain  heritors,  situated  not  in  one  but  in  all  theybtrr 
portfAes  respectively,  '  are  dominant  tenements  upon  the  fore- 
said commonty,  and  have  a  common  property  thereon,  and  that 
the  said  heritors  of  the  said  lands  have  a  right  to  draw  a  share 
of  the  said  commonty,  conform  to  the  valuations  underwritten 
of  said  dominant  tenements  belonging  to  them  respectively.' 

"  By  the  decreet,  it  was  at  the  same  time  found  that  other 
Unds  were  not  dominant  tenements,  but  had  certain  servitudes 
on  the  commonty,  which,  with  roads,  were  provided  for  out  of 
the  measurement  of  the  commonty  before  the  respective  por- 
tions, as  parts  and  pertinents  of  the  dominant  tenements,  were 
allotted  to  these  tenements  respectively  in  absolute  property. 

"  Had  the  dominant  tenements,  in  each  of  the  four  parishes, 
not  been  fixed  by  the  decreet  of  division  of  the  commonty,  and 
certain  fixed  portions  allotted  to  them  (supposing  it  possible,  in 
that  case,  that  a  question  such  as  the  present  could  have  arisen), 
U  would  have  been  a  difficult  matter  to  have  ascertained  the 
proportions  in  which  each  dominant  tenement  was  liable  in 
•npport  to  a  pauper  having  acquired  a  legal  residence  upon  the 
commonty;  but  the  decreet  having  fixed  this,  and  allotted  to  the 
^minant  tenements  in  each  the  part  and  pertinent  which  be- 
longed to  it,  and  that  share  of  the  commonty  allotted  to  Mr  For- 
^yce  (whose  dominant  tenements,  beyond  a  doubt,  are  situated 
in  the  parish  of  Ayton)  being  that  part  of  the  commonty  now 
ailed  Laverock  Law,  a  part  of  whieh  was  feued  out  by  Mr 
Fordyee  to  the  petitioner's  husband,  and  on  which  she  has  ac- 
quired a  legal  residence,  the  difficulty  appears  to  be  removed, 
^  u  can  now  be  ascertained  what  portion  of  the  commonty 
Mc&parisAhasaright  to  as  parts  and  pertinents  of  the  domi- 
*«"<  tenements. 

:iCOTTlSH  JURIST. 


'*  If  the  valuations  of  the  dominant  tenements  have,  by  the 
decreet  of  division,  in  any  case  been  taken  in  cumulo,  where  they 
lay  in  different  parishes,  in  consequence  of  their  belonging  to 
the  same  heritor,  in  the  event  of  these  dominant  tenements  fall- 
ing into  the  hands  of  separate  heritors,  and  such  a  question  as 
the  present  occurring,  it  may  give  rise  to  another  division  of  the 
allotment  of  the  commonty,  so  far  as  respects  that  cumulo  valua- 
tion. Indeed,  one  instance  occurs  in  the  decreet,  where  separate 
allotments  were  set  apart  to  an  heritor  for  his  entailed,  and  an- 
other for  his  lands  held  in  fee-simple.  But  no  question  of  the 
kind  arises  in  the  present  case. 

*'  It  cannot  occasion  surprise  that  the  proof  brought  forward 
by  the  parishes  of  Ayton  and  Coldingham^  as  to  the  payments 
of  burdens  affecting  that  pottion  of  the  commonty  allotted  to  the 
dominant  tenements  in  the  parish  of  Ayton  belonging  to  Mf 
Fordyee,  should  not  have  been  uniform,  but  the  evidence  brought 
forward  by  the  parish  of  Coldingham  much  predominates,  and 
is  not  to  be  overlooked.  iThe  commonty,  notwithstanding  the 
division  of  it,  has  continued  to  bear  the  same  name  which,  in 
every  probability,  it  bore  before  the  separation  of  the  dominant 
tenements  into  separate  parishes,  and  certainly  bore  at  the 
date  of  the  decreet  of  division,  so  far  back  as  1766,  viz.,  '  the 
Commonty  of  Coldingham,  or  Coldingham  Moor.' " 

On  the  13th  March  1840,  the  Sheriff  having  resumed 
consideration  of  the  process,  the  Sheriff-substitute,  as 
advised  by  him,  affirmed  the  interlocutor  appealed 
against. 

"  yhte. — The  Sheriff  concurs  in  the  views  expressed  in  the 
note  subjoined  to  the  interlocutor  appealed  against. 

**  Whether  the  division  of  the  district  or  barony  of  Colding. 
ham  into  parishes  was  accompanied  by  an  express  declaration  of 
a  corresponding  right  in  each  of  the  parishes  to  a  proportional 
part  of  the  common  moor,  or  the  moor  was  afterwards  regarded 
as  situated  partially  in  each  of  these  parishes,  which,  in  point 
of  locality,  it  appears  that  it  may  have  been,  has  not  been  showrr^ 
and  it  was  not  judged  to  be  necessary  in  the  process  of  division 
before  the  Court  of  Session,  to  ascertain.  The  parishes  of  Cold- 
ingham, Ayton,  Old  Cambus,  and  other  parishes,  obtained  by 
that  decree  adjudged  rights  of  separate  property  in  what  was 
originally  a  district  common  to  all.  If  the  name  of  the  moor  was 
retained  from  the  original  barony  or  district,  and  was  not  adopted 
from  a  locality  in  the  parish  of  Coldingham  as  divided,  theappel" 
lants  have  established  no  ground  for  holding  that,  beyond  the  pro-' 
portions  adjudged  to  dominant  tenements  in  each  parish,  any  part 
of  the  moor  shall  be  held  to  be  located  in  one  parish  rather  than  in 
another:  while,  so  far  as  regards  the  understanding  and  conduct 
of  the  parishes  of  Coldingham  and  Ayton,  and  all  interested,  as 
to  the  locality  parochial  of  the  property  in  question  subsequent 
to  the  decree  of  division,  the  evidence  in  process,  whether  of  a 
nature  more  or  less  public,  seems  to  leave  little  doubt," 

The  Heritors  and  Kirk-session  of  Ayton,  presented 
a  note  of  advocation,  accompanied  with  the  following 
additional  pleas : — 1 .  According  to  the  principles  of 
the  law  of  Scotland,  no  lands  can  be  either  extra-paro* 
chial  or  common  to  several  parishes,  so  that  whatever 
may  be  the  rights  of  property  or  servitude  over  a  com- 
mon, it  must  be  locally  situated  either  wholly  in  one 
parish,  or  in  distinct  portions  in  different  parishes.  2. 
As  lands  can  be  neither  extra-parochial,  nor  belong  in 
common  and  pro  indiviso  to  several  parishes,  the  rule 
contended  for  on  the  part  of  the  parish  of  Coldingham, 
that  the  different  portions  of  a  common  shall,  subse- 
quent to  a  division,  accresce  to,  and  form  part  of,  the 
parishes  in  which  the  different  dominant  tenements  are 
situated,  is  unwarranted  and  untenable,  and  would,  if 
acted  on,  lead  to  the  greatest  difficulty  and  confusion. 
3.  An  estate  may  be  situated  exclusively  in  one  parish, 
and  yet  possess  rights  of  part  and  pertinent  over  lands 
in  other  parishes,  and  even  in  parishes  not  i  in  mediately 
contiguous  to  the  dominant  tenement. 
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The  Lord  Ordinary  made  avizandum  with  the  pro- 
cess to  the  Lords  of  the  Second  Division. 
At  advising, 

Lard  JuUice"  Clerk I  am  not  mtisfied  as  to  the  manner  an 

ivbich  this  case  comes  into  the  Inner- Ilouse.  It  is  a  qaestion 
of  faet,  in  which  the  assistance  of  a  jury  would  not  only  have 
been  beneficial,  but  is  almost  necessary.  Such  questions  are 
generally  tried  in  England  by  a  jury,  and  with  perfect  ease— 
(Burrel).  I  feel  the  more  inclined  to  state  this,  as  it  may  be 
rcrourked  upon  in  the  House  of  Lords,  if  the  case  should  be 
carried  to  appeal.  As  to  the  documents  produced,  such  as  re- 
gisters and  lists,  there  is  no  way  of  ascertaininf^  how  they  were 
made  up ;  and  the  value  to  be  attached  to  them  was  a  point 
proper  for  the  estimation  of  a  jury.  I  doubt  whether  registers, 
embracing  a  period  within  the  memory  of  men,  are  evidence, 
without  the  testimony  of  the  parties  by  whom  they  were  made 
up.  If  ibe  keepers  be  alive,  the  registers  are  only  secondary 
evidence  of  a  ^ety  low  character.  There  is  no  legal  presump- 
tion that  a  common ty  belongs  to  contiguous  parishes,  or  to 
those  within  which  the  dominant  tenements  ar«  situated.  It 
cannot  belong  ffro  indivUo  to  several  parishes.  I  never  heard 
of  a  comrooritv  in  reference  to  parishes,  or  as  parts  and  perti- 
nents of  parishes.  A  parish  is  territori»l,  and  implies  that  it 
consists  of  a  distinct  portion  of  ground,  however  difficult  it  may 
be  to  determine  the  boundaries.  Dominant  tenements  may 
have  fltlotments  of  a  commonty  fbrtfaest  removed  from  them; 
and  therefore  I  never  can  hold  that  a  division  of  commonty  can 
have  any  effect  upon  the  divisions  of  parishf:s.  Laverock  Law 
bad  no  connection  with  the  parish  of  Ay  ton  before  the  decree 
of  division  in  1776;  and  the  recent  usage  can  be  of  no  avail. 
The  question  is,  whether  the  facts  afford  any  presumption  retro 
of  a  prior  connection  ?  The  connection  is  by  reason  of  the 
allotment  alone,  and  is  not  only  recent  but  insufficient.  There 
is  a  good  deal  of  secondary  evidence  which  ought  not  to  have 
been  received ;  and  in  some  instances  it  is  not  uniform.  But  I 
attach  more  importance  to  the  titles  which  describe  the  lands 
as  lying  in  the  parish  of  Coldingbam — particularly  the  feu-dis- 
position granted  to  the  petitioner's  late  husband.  These  titles 
commence  when  there  was  no  inducement  or  interest  to  throw 
the  lands  out  of  the  parish  of  Ayton.  In  all  the  cases,  the 
utmost  importance  has  been  attached  to  the  evidence  contained 
in  the  titles — (Nith  fishings).  The  older  evidence  leaves  an 
impression  on  my  mind  that  the  moor  belonged  to  the  parish  of 
Coldingham.  The  case  of  Hepburn  is  not  applicaible.  Part 
of  the  commonty  lay  in  the  parish  of  Fetteresso,  and  Hepburn's 
lands  lay  in  Fetteresso ;  and  it  was  found  he  eould  not  prose- 
cute a  division  of  the  commonty  beyond  what  lay  in  the  parish 
of  Fetteresso.  But  that  case  does  not  sanction  a  runrig  divi- 
sion of  parishes  according  to  the  attempt  here,»^nor  does  it 
establish  that  contiguous  parishes  may  hold  a  pro  indivi$o  right 
of  property  in  a  common  moor.  Whether  Mr  Fordyce  could 
have  prosecuted  a  division  of  the  commonty,  was  a  question  in 
the  process  of  division,  and  may  not  have  been  started.  On 
the  whole,  I  see  no  ground  for  holding  that  the  moor  was  not 
in  the  parish  of  Coldingham,  except  upon  the  theories  of  the 
Sheriff,  which  I  think  inadmissible,  and  the  usage,  which  is  of 
recent  date.  On  this  question  of  presumptions,  the  case  of  Reid 
V.  Mercer  has  a  considerable  bearing. 

Lord  Monereiff, — I  entirely  concur.  There  might  be  a 
doubt  in  the  minds  of  a  jury  whether  the  lands  in  question 
were  situated  in  the  parish  of  Coldingham  or  not ;  but  it  is 
impossible  to  go  along  with  the  principles  relied  on  by  the 
Sheriffs.  It  is  impossible  to  hold  that  a  commonty  extending 
to  »x  hundred  acres  belonged  neither  to  one  parish  nor  an- 
other, but  was  in  all  four  separate  parishes.  I  can  understand 
that  one  part  might  be  in  each  parish,  and  that,  in  a  process  of 
division,  it  might  be  ascertained  which  part  belonged  to  each 
parish.  That  is  intelligible.  But  the  theory  is,  that  the  whole 
was  in  neither,  but  partly  in  each,  and  that  when  the  division 
took  effect,  the  parts  were  alloted — not  to  the  parishes,  but  to 
the  dominant  lands  which  immediately  fixed  the  parishes.  Hep- 
burn's case  has  no  application ;  but  it  is  said  Fordyce's  titles  de- 
scribed \\u  lands  as  situated  within  the  parish  of  Ayton,  and 
that  the  parts  and  pertinents  must  be  within  the  same.  This 
would  be  the  theory  of  the  Sheriff:^ ;  but   I  cannot  agree  with 


it.  On  the  whole  evidence,  we  must  say  that  the  feu  of  the 
petitioner  belongs  to  one  parish  or  another  ;  and  I  think  fit  be* 
longi  to  Coldingham.  Locally,  it  lies  in  the  centre  of  the 
moor,  away  from  the  parish  of  Ayton.  Usage  is  relied  <m  ; 
bvt  the  best  evidence  of  usage  is  that  in  the  titles  of  the  feu 
itself,  which  Fordyce  not  only  gave,  but  the  feuar  received. 

Lord  Medwffn,—^\i  the  usage  had  lasted  longer,  and  if  the 
evidence  of  it  bad  been  stronger,  I  would  have  thought  it  soffi- 
dcnt  to  join  the  lands  to  the  parish  of  Ayton,  notwithstandiitg 
their  discontiguity.  But  I  am  satisfied  that  the  usoge  is  neither 
consistent  nor  old  enough  %  and  looking  to  the  titles,  1  think 
the  evidence  preponderates  that  the  laiids  lay,  and  must  remain 
annexed  to  the  parish  of  Coldingham. 

Lord  Meadowbank  absent. 

The  Court  pronounced  the  following  Interlocutor : 

"  Advocate  the  cause :  Find  that  the  parish  of  Coldingham 
IS  the  parish  liable  in  aliment  to  the  original  petitioner,  Jean 
Aitchison  or  Allan,  and  remit  to  the  Heritors  and  Kirk-session 
of  that  parish  to  take  her  claim  under  consideration,  and  disiiosc 
of  the  same  in  terms  of  law ;  and  find  no  expenses  due  to  either 
party." 

Authorities  for  Advocators. — Dunlop's  Parochbl  Law,  pp. 
3d7-61.  Ron  v.  Earl  of  Haddington,  8th  June  1824;  S  and 
D.,  III.  115.  Bell's  Law  Dictionary,  voce  Parish.  Balfour's 
Practicks,  p.  175.  Carr's  Hist.,  pp.  5,  80  and  131.  Irvino 
9.  Dnndonald  ;  3  S.  and  D..  173.  Statistical  Account  of 
Scotland,  Vol.  I.  pp.  7S~60;  Vol.  II.  pp.  44,  45.  Craig,  Lib. 
II.  Dieg.  3,  §  24.     Connell  on  Tithes,  Vol.  I.  p.  308,  1st  edit. 

Authorities  for  Respondents Earl  of  Wigton,  23d  January 

1730 ;  Mor.  p.  2287.  Johnston  v,  Duke  of  Hamilton,  30th  July 
1708;  Mor.  p.  2481.  Young  tK  Carmiehael,  I7th  Novero- 
her  1671 ;  Mor.  p.  9636.  Hepburn  v.  Duke  of  Oordon,  25th 
November  1823;  Shaw's  Cases,  Vol.  II.  Chalmers*  Caledonia, 
Vol.  11.  p.  226.  Erskine,  B.  11.  f.  6.  §  3,  Ufine,  Wight,  p. 
109.  Connell,  Vol.  I.  pp.  307,  367, 1st  edit.  Wight's  Election 
Law,  A  pp.  No.  32. 

Lard  Ordinary,  Cockburn.— ^c<.  Dean  of  Faculty  (Wood), 
R.  Robertson;  Joseph  Grant,  W.S.,  Aqent. —  Alt,  Solicitor- 
General  (M'Neill),  Miller;  George  Turiibull,  W.S.,  Agent 

F.  C/erA.- 1  J.W.J 


22d  February  1842. 
Second  Division (J.  W.) 

No.  132.— 77i^  Trustees  of  the  Harbour  of  Dun- 
deb,  Pursuers^  v.  The  Magistrates  of  Dundee, 
Defenders. 

Obligation  —  Contract,  Mutual — Sale — Title,  Delivery  of — 
Price,  Payment  of—Statute  11  Geo.  IV.  c.  119— T%ema- 
gistralea  of  a  huryh  having,  by  virtue  of  an  Act  of  Parliament, 
transferred  their  rights  of  harbour  to  certain  statutory  trus' 
tees,  and  accepted,  in  consideration  thereof,  certain  bouds 
payable  ten  years  thereafter,  and  that  petiod  having  arrived — . 
Held  that  the  magistrates  were  entitled  to  withhold  delivery  of 
the  disposition  and  conveyance,  until  the  trustees  should  pay 
up  the  sums  contained  in  the  bonds. 

By  the  11th  Geo.  IV.  c.  119,  entituled  "  An  Act  for 
more  efTectually  maintaiDing,  improving,  and  extending 
the  harbour  of  Dundee,  in  the  county  of  Forfar/'  the 
trustees  to  be  elected  in  the  manner  appointed  by  the 
Act,  and  their  successors  in  office,  were  erected  into 
"  one  body  politic  and  corporate,  by  the  style  and  name 
of  the  Trustees  of  the  Harbour  of  Dundee.** 

The  38th  section  of  the  Statute  authorised  and  re- 
quired the  Magistrates  and  Council,  or  managers  ad 
interim,  of  the  burgh  of  Dundee,  on  compeBsation  in 
manner  therein  mentioned,  to  convey  and  make  orer 
to  the  said  Trustees  all  right,  or  claim  of  right,  which 
they  had  to  the  port  and  harbour  of  Dundee ; 
"  and  the  said  Mngistratcs  and  Council,  or  managers  ad  interim 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


275 


respectively,  ami  tbe  said  Trasfees  were  thereby  nutlioriscd  and 
required  to  treat  regarding  the  compensation  or  Taluc  to  be  paid 
to  the  said  Magistrates  and  Council,  or  nianapfers  respectively, 
on  behalf  of  the  community  of  Dundee,  for  the  right,  or  claim 
of  right,  so  to  be  transferred  ;  and  upon  payment  of  such  value 
or  compensation,  or  satisfaction  therefor,  the  said  Magistrates 
and  Council,  or  interim  managers,  were  directed  to  convey  the 
said  rights,  and  claims  of  right,  in  manner  before  mentioned." 

fo  terms  of  this  section,  the  Magistrates  and  Trus- 
tees concluded  an  agreement,  by  which  the  Trustees, 
on  the  one  hand,  became  bound  to  pay  to  the  Magis* 
(rates  and  Town-council  the  sum  of  £27,600,  as  at  the 
1st  September  1841,  and  to  grant  bonds  for  the  same, 
bearing  interest  at  the  rate  of  four  per  cent,  per  an- 
num, payable  half  yearly,  from  1st  September  1831, 
during  which  period  of  ten  years,  it  was  agreed  that 
the  said  principal  sum  should  remain  in  the  hands  of 
tfac  Trustees  at  tbe  credit  of  the  Magistrates  and  Town- 
council,  and  that  as  compensation  for  all  the  claims 
competent  to  the  said  Magistrates  and  Council  under 
the  said  Act,  or,  generally,  as  grantees  of  the  port  and 
harbour  of  Dundee.  On  the  other  hand,  the  Magis- 
trates and  Council  became  bound,  in  consideration  of 
the  said  sum  of  £27,500  so  agreed  to  bo  paid,  and 
bonds  to  be  granted  therefor,  to  renounce  and  make 
over  in  fayour  of  the  Harbour  Trustees,  their  whole 
rights  to  the  harbour  of  Dundee,  and  rates  and  duties 
leviable  thereat ;  and  they  farther  bound  themselves^ 
at  any  time  the  same  might  be  required,  to  grant  a 
formal  disposition  to  the  said  harbour  and  other  rates, 
containing  procuratories  of  resignation  and  precepts 
of  sasine.  In  conformity  with  this  arrangement,  bonds 
or  assignments  were  granted  by  the  Harbour  Trustees 
in  sums  of  different  magnitude,  but  amounting  in  whole 
to  the  sum  of  £27,600,  as  set  forth  in  a  schedule  of 
bonds  or  assignments  on  the  back  of  the  deed  of  re- 
nunciation. The  renunciation  itself  bears  this  narra- 
tive ; 

"  And  now,  seeing  that  the  said  Trustees  have,  in  implement 
of  their  part  of  the  said  treaty  and  agreement,  granted,  exe- 
cuted and  delivered,  or  are  about  to  grant,  execute  and  deliver, 
in  fivour  of  na  and  our  successors  in  oflSce,  bonds  or  assign- 
ments in  conformity  to,  and  in  terms  of  the  said  recited  Act,  as 
(pecifiod  in  a  schedule  thereof  hereunto  annexed,  and  amount- 
ing in  all  to  the  said  sum  of  £27,500  Sterling,  of  which  bonds 
or  assignments  we  hereby  acknowledge  the  receipt,  renouncing 
all  exceptions  or  objections  of  the  law  proponable  on  the  con- 
trary :  Therefore,  and  in  consideration  thereof,  we,  the  said 
Magistrates  and  Council,  have  renounced,  discharged  and  over- 
liven,  as  we  hereby  renounce,  discharge  and  overgive,  to  and 
in  fdvour  of  the  Trustees  of  the  Harbour  of  Dundee,  acting 
under  and  by  virtue  of  the  before-recited  Act  of  Parliament,  all 
H^bts,  and  claims  of  right,  and  claims  of  damages  competent  to 
Qi  under  the  said  recited  Act/'  &c 

By  section  62,  the  Trustees  were  empowered  to  bor- 
row any  sum  or  sums  of  money,  not  exceeding  at  any 
one  time  £180,000  in  whole,  on  the  credit  of  the  rates 
and  duties  of  the  harbour,  for  the  purposes  of  the  Act, 
**  and  to  grant,  assign,  and  set  over  the  several  rates 
and  tonnage,  and  other  duties  granted  by  the  said  Act, 
to  any  person  or  persons  whomsoever  who  should  be 
willing  to  advance  and  lend  money  thereon,  for  secur- 
ing repayment  of  the  same."  All  which  assignments 
should  be  granted  under  the  hands  of  the  trustees,  in 
the  form  prescribed  by  the  Act.  That  form  contains 
no  specific  term  of  payment,  nor  any  obligation  on  the 
Trustees,  either  personally  or  in  their  corporate  capa- 
city, to  repay  the  money  so  borrowed.     On  the  other 


hand,  tlio  bonds  granted  to  the  Magistrates  were  mado 
payable  on  the  1st  of  September  1811.  They  all  con- 
tain (1.)  an  oblir^rition  on  the  trustees,  qua  such,  to  pay 
at  that  date,  and  (2.)  a  separate  assignment  in  security 
to  the  rates  and  duties, — and  in  all  of  them  there  is 
inserted  a  clause  of  registration. 

The  Harbour  Trustees  having  recently  called  on  the 
Magistrates  and  Council  to  grant  a  formal  disposition 
of  the  harbour  in  their  favour, — and  the  parties  having 
differed  as  to  the  terms  in  which  it  should  be  expressed, 
— the  points  of  controversy  were  submitted  to  deter- 
mination in  the  present  action  of  declarator  at  the  in- 
stance of  the  Trustees  against  the  Magistrates.  In 
this  action  the  Lord  Ordinary  pronounced  an  interlo- 
cutor, dated  20th  March  1841,  approving  of  a  draft 
disposition  prepared  by  Mr  Alexander  Duff,  W.S.,  and 
appointing  the  same  to  be  executed  by  the  Magistrates. 
Both  parties  acquiesced  in  this  interlocutor,  and  the 
Magistrates  accordingly  executed  a  disposition  in  terms 
of  the  draft  as  adjusted.  At  the  date  of  that  interlocu- 
tor, the  term  of  payment  of  the  bonds  granted  for  the 
price  had  not  yet  arrived, — the  bonds  being  payable  at 
the  1st  of  September  1841 ;  but  the  Trustees  having  re- 
fused to  pay  the  money,  and  the  Magistrates  having,  in 
consequence  of  that  refusal,  declined  to  part  with  the 
disposition,  the  Trustees  enrolled  the  case,  and  moved 
tbe  Lord  Ordinary  for  an  order  on  the  Magistrates  to 
deliver  the  disposition.  A  note  of  objections  was 
lodged  for  the  defenders,  and  answers  for  the  pursuers. 

Pleaded  for  the  objectors — 1.  In  terms  of  the  Dun- 
dee Harbour  Act,  the  Trustees  had  full  power  and 
authority  to  treat  and  agree  with  the  Magistrates  and 
Council  regarding  the  amount  of  compensation  to  be 
paid  by  them  for  the  harbour,  and  other  rights  to  bo 
transferred  by  the  Magistrates ;  and  as  the  Act  pre- 
scribed no  limitation  as  to  the  time  at  which  such  com- 
pensation should  be  paid,  it  was  also  within  the  statu- 
tory powers  of  the  Trustees  to  agree  with  the  Magis- 
trates that  the  period  of  payment  should  be  postponed 
to  any  particular  term  that  might  be  fixed*,  and  to  grant 
bonds  or  obligations  accordingly,  binding  themselves, 
in  their  corporate  capacity,  to  pay  the  amount  at  the 
arrival  of  such  term.  2.  The  terms  of  the  bonds  ac- 
tually granted  by  the  Trustees  for  the  amount  of  com- 
pensation agreed  on,  differing  essentially,  both  in  form 
and  substance,  from  the  statutory  assignments  to  the 
rates  and  duties  applicable  to  the  case  of  borrowed 
money,  in  so  far  as  these  bonds  specify  a  fixed  term  of 
))ayment,  and  contain  an  express  obligation  on  the 
Trustees  to  pay  at  that  term  (over  and  above  an  as- 
signment in  security  to  the  rates  and  duties),  and  like- 
wise a  clause  of  registration  for  diligence,  prove  con- 
clusively that  the  consideration  contemplated  by  the 
parties  was  not  a  mere  assignment  of  the  nature  alluded 
to,  but  an  obligation  binding  the  trustees  to  pay  at  the 
stipulated  term.  3.  As  the  bonds  granted  by  the 
Trustees  contain  an  express  obligation  to  pay  on  tlu; 
1st  September  1841,  and  that  period  having  now  ar- 
rived, the  Trustees  are  not  entitled  to  demand  delivery 
of  the  disposition  from  the  Magistrates jind  Council, 
unless  they  themselves  are  prepared  at  the  same  time 
to  make  payment  of  the  agreed  on  price  or  compensa- 
tion. 4.  In  requiring  the  Trustees  to  perform  tfie 
counterpart  of  the  agreement,  the  Magistrates  are  nei- 
ther disturbing  the  statutory  arrangements  of  the  har- 
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bour  trust,  nor  imposing  any  hardship  or  inconvenience 
on  the  trustees,  since  these  parties  have  it  in  their 
power,  at  any  time,  to  raise  on  loan  the  funds  neces- 
sary for  paying  the  amount  of  compensation  to  the 
Magistrates. 

Pleaded  for  the  respondents — 1 .  Under  the  trans- 
action entered  into  between  the  parties  in  1831,  the 
compensation  due  to  the  Magistrates  and  Council  for 
the  transference  of  the  rights  of  harbour,  and  other 
rights  in  question,  was  finally  settled  and  satisfied,  and 
no  farther  claim  remained  in  the  Magistrates,  except 
under  the  bonds  or  assignments  granted  to,  and  ac- 
cepted by  them  as  statutory  securities.  2.  The  Magis- 
trates, under  the  transaction  in  question  and  subsequent 
proceedings,  were  truly  divested  of  all  right  to  the 
subjects  in  question,  and  cannot  now  plead  that  it  is 
competent  for  them,  on  any  footing,  either  to  annul 
the  arrangement  then  concluded,  or  to  withhold  the 
title  which  they  were  taken  bound  to  grant  at  any  time 
when  required.  3.  Under  the  terms  of  the  disposition 
finally  adjusted  and  executed  by  order  of  the  Lord 
Ordinary,  it  is  incompetent  for  the  Magistrates  to  al- 
lege that  they  have  not  got  full  implement  of  the  con- 
sideration therein  set  forth,  or  to  retain  the  disposition 
until  payment  of  the  sums  contained  in  the  assignments^ 
which  they  received  in  satisfaction  of  their  original 
claim.  4.  Under  the  mutual  dealings  of  the  parties, 
and  in  the  whole  circumstances  of  the  case,  the  utmost 
that  the  Magistrates  could  demand  under  the  assign- 
ments in  question,  as  at  1st  September  1841,  was,  that 
the  Trustees,  if  not  in  a  situation  to  pay  the  principal 
sums  in  the  assignments,  were  bound  to  relieve  the 
Magistrates  of  their  obligations  to  the  holders  of  the 
bonds,  by  paying  legal  interest  on  the  amount ;  and  as 
the  Trustees  have  always  been  willing  to  comply  with 
that  demand,  no  farther  claim  is,  in  hoc  statu,  compe- 
tent against  them. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, accompanied  by  a  relative  note : 

"  IBM  December  1841 The  Lord   Ordinary  having  heard 

counsel  on  the  motion  of  the  pursuers,  the  Trustees  of  the 
Harbour  of  Dundee,  for  delivery  of  the  disposition  and  convey- 
ance executed  by  the  defenders,  the  Magistrates  of  Dundee,  in 
terms  of  the  deed  of  renunciation  granted  by  them  in  1831,  as 
well  as  of  prior  judgments  in  this  cause,  now  final — Finds  that 
the  defenders  are  bound  forthwith  to  deliver  the  said  disposi- 
tion to  the  pursuers ;  reserving  to  the  defenders  to  take  such 
steps  for  recovering  payment  of  the  bonds  held  by  them  as  they 
may  be  advised,  and  to  the  pursuers  all  pleas  against  such  pro- 
ceedings, if  adopted,  as  accords;  and  allows  interim  decree  to 
the  preceding  effect  to  go  out  and  be  extracted,  if  the  said  dis- 
position be  not  delivered  on  or  before  the  first  sederunt-day  in 
January  next. 

*'  Note — The  Magistrates  of  Dundee,  as  representing  the 
community,  gave  up  their  right  to  the  harbour  of  Dundee  and 
its  pertinents  to  certain  trustees  in  1831,  soon  after  the  Act 
11th  Geo.  IV!  cap.  119,  was  passed,  entitling  the  latter  to  ac- 
quire that  harbour  and  the  dues  exigible  thereat.  Apparently 
after  much  communing,  the  price  or  consideration  was  fixed  at 
£27.500,  for  which  the  Magistrates,  in  1831,  agreed  to  take 
bonds  from  the  Trustees  *  in  terms  of  the  Act,*  A  deed  of  re- 
nunciation accordingly  was  executed  in  November  1831,  and 
bonds  containing  assignments  of  the  rates  for  sums  varying  in 
amount,  and  extending  in  all  to  £27,600,  were  then  granted  by 
the  Harbour  Trustees  to  the  Magistrates. 

**  These  bonds  bore  interest  at  four  per  cent.,  and  were  not 
payable  for  ten  years  till  Ist  September  1841 ;  the  reason  of 
such  postponement,  according  to  the  view  of  the  Harbour  Trus- 
tees, being,  that  the  money  should  carry  interest  only  at  that 


limited  rate  certain  till  1841 ;  while  tbe  Magistrates  allege  that 
the  postponed  time  of  payment  was  fixed  to  enable  them,  in 
September  1841,  to  demand  payment  of  the  price  of  tbe  harbour 
in  cash,  if  inclined  then  to  call  it  up. 

'*  From  circumstances  not  fully  explained,  there  was  consi- 
derable delay  in  the  adjustment  and  execution  of  a  formal  dis- 
position and  conveyance  by  the  Magistrates  in  favour  of  the 
Trustees,  in  terms  of  the  preceding  arrangement.  At  length, 
in  January  1840,  the  Harbour  Trustees  brought  the  present  ac* 
tion  against  the  Magistrates,  to  have  them  decerned  and  or- 
dained to  execute  and  deliver  a  valid  and  formal  conveyance  to 
the  pursuers  of  the  said  Harbour,  pertinents  and  dues.  After 
the  usual  preliminary  proceedings  and  debate^  the  Lord  Ordi- 
nary remitted  the  case  to  Mr  Alexander  Duff,  W.S.,  to  hear 
the  agents,  and  to  prepare  the  draft  of  such  a  conveyance  as 
appeared  suitable  to  the  previous  arrangements  and  legal  rights 
of  the  parties.  Mr  Duff  accordingly  prepared  the  draft ; 
counsel  and  agf*nts  were  beard  thereon  at  great  length ;  and  the 
draft  was  finally  adjusted,  and  the  principal  conveyance  was 
executed  in  terms  thereof  in  the  month  of  April  1841. 

"  It  was  supposed  that  this  exhausted  the  present  action ; 
but  this  has  not  turned  out  to  be  the  case.  The  same  delay  in 
finally  settling  the  question  still  occurred  as  had  been  exhibited 
in  the  previous  stages.  The  disposition  was  not  delivered  prior 
to  September  1841.  By  that  time  the  nominal  term  of  pay- 
ment, during  which  tbe  rate  of  interest  waa  limited  to  four  per 
cent.,  had  arrived.  The  Magistrates  then  demanded  payment 
of  the  principal  sums  from  the  Trustees.  The  latter  resisted, 
and  stated  that  they  were  neither  bound  nor  entitled  by  tbe 
Statute  under  which  they  acted,  to  pay  up  the  principal  sums 
in  the  bonds ;  that  the  Magistrates,  if  so  disposed,  might  now 
exact  tbe  full  legal  interest  instead  of  four  per  cent.,  but  that 
they  could  not  ask  more.  The  defenders,  on  the  other  hand, 
contended  that  a  new  ground  bad  lately  emerged,  in  consequence 
of  the  Trustees  refusing  to  pay  the  bonds  at  the  stipulated 
term,  which  entitled  them,  on  the  principles  of  common  law, 
to  refuse  implement  of  their  part  of  tbe  contract.  The  case 
was  assimilated  to  that  of  a  purchaser  who  refuses,  or  is  unable 
to  pay  the  price  of  an  estate  sold,  in  which  case  the  seller  has 
right  to  retain  the  title. 

"  In  order  to  bring  that  new  plea  in  due  form  under  discus- 
sion, the  pursuers  moved  for  a  special  order  or  decree  against 
the  defenders,  to  deliver  the  disposition  and  conveyance  to  tbe 
pursuers,  as  adjusted  at  the  sight  of  the  Court.  After  bearing 
parties  fully  on  that  motion  (tbe  pleas  of  the  parties  on  refer- 
ence to  it  being  shortly  exhibited  in  the  objections  and  answers 
lately  given  in),  the  Lord  Ordinary  was  of  opinion  that  the  ob- 
jections of  the  defenders  to  deliver  tbe  disposition  were  not  well 
founded,  and  therefore  he  has  granted  the  motion  of  the  pur- 
suers on  tbe  following  grounds : — 

"  Ist,  It  is  thought  that  the  plea  of  tbe  defenders  is  not 
maintainable  in  the  present  action,  and  under  the  terms  of  the 
conveyance  executed  in  terms  of  prior  interlocutors  long  ago 
final.  By  the  narrative  of  this  disposition  (which  so  far  cor- 
responds with  the  renunciation  executed  by  tbe  Magistrates  in 
1831),  it  is  incontestably  established  that  the  consideration  sti- 
puluted  consisted  of  bonds  granted  by  the  Trustees  in  virtue  o/" 
their  statutory  powers.  The  said  disposition  sets  forth,  that 
'  the  said  Trustees  have,  in  implement  of  their  part  of  the  said 
treaty  and  agreement,  granted,  executed  and  delivered  in  fisvour 
of  us  and  our  successors  in  office,  for  behoof  foresaid,  bonds  or 
assignments  in  conformity  to,  and  in  terms  of  the  said  Acts,  and 
amounting  in  all  to  the  said  sum  of  £27,500  Sterling,  and  that 
in  terms  of  the  obligation  to  that  effect  expressed  in  a  discharge 
and  renunciation  executed  by  us  in  favour  of  the  said  Trustees, 
dated  the  3d  day  of  November  1831.'  As  tbe  Magistrates  have 
long  ago  got,  and  still  retain  these  bonds,  they  are  in  possession 
of  the  only  consideration  stipulated  for  granting  tbe  conveyance, 
and  the  Magistrates  must  give  the  counter  consideration  for 
which  they  were  granted,  and  forthwith  deliver  the  disposition 
to  the  Trustees  for  the  harbour. 

'*  2d,  With  regard  to  the  plea  of  the  Magistrates,  that  a  new 
and  unexpected  circumstance  has  emerged  in  the  non-payment 
of  the  bonds  at  tbe  stipulated  term  of  payment,  which  entitles 
them  now  to  withhold  tbe  disposition, — it  is  thought  that  this 
objection  is  not  maintainable  in  this  cause,  and  between  the 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


277 


two  sets  of  poblie  fanctionaries  here  at  issue  with  each  other. 
If  the  Mai^stratei  are  advised,  or  sincerely  think  that  they 
hive  now  a  right  to  be  paid  the  amount  of  their  bonds  in  cash, 
let  tbem  give  a  charge  on  the  bonds.  It  is  not  thought  that  they 
can  either  reasonably  or  in  consistency  with  the  adjusted  terms 
of  the  conveyance,  resist  delivery  of  the  title  to  the  pursuers, 
till  the  extent  of  their  legal  right  under  the  bonds  is  tried.  As 
the  pursoers  aie  public  functionaries  who  cannot  alienate  the 
property  conveyed,  they  are  exposed  to  no  hazard  by  delivery 
of  the  title. 

"  Zd,  It  does  not  appear  to  the  Lord  Ordinary  that  the  de- 
fenders have  made  out  any  case  to  show  prima  facie  that  they 
ire  DOW  entitled  in  justice,  or  will  ever  be  able,  under  any  form 
of  proceeding,  to  demand  payment  of  these  bonds  and  assign- 
ments in  cash,  or  in  any  other  manner  than  the  other  holders  of 
bonds  and  assignments  of  the  rates  are  entitled  to  make  them  ef- 
fectual under  the  Act.  It  is  manifest,  both  from  the  deed  of  re- 
nunciation executed  in  1831,  and  from  the  conveyance  lately 
framed  and  executed  at  the  sight  of  the  Court  in  this  cause,  that 
the  bonds  stipulated  for  by  the  defenders  were  specially  declared 
io  words  that  cannot  be  mistaken,  to  be  '  bonds  or  assignments 
u  conformity  to,  and  in  terms  of  the  said  Acts.*  But  on  recur- 
ring to  the  Act  II th  Geo.  IV.  §  62,  it  seems  clear  that  tbe 
Trustees  were  only  entitled  to  grant  bonds  to  the  effect  of  as- 
li^rii^  the  rates  and  dues;  that  no  preference  of  one  creditor  over 
anotlier  could  be  given  among  the  holders  of  these  bonds ;  and 
that  the  Trustees  were  not  personally  liable  for  repayment  of 
the  same.  The  legal  import  and  effect  of  these  bonds,  therefore, 
ju«t  was  to  constitute  the  parties  creditors  over  the  rates  till  their 
principal  sums  were  paid. 

"  The  Magistrates  found  strongly  on  the  terms  of  the  bonds 
granted  to  them ;  they  state  that  they  differed  essentially  from 
the  style  given  in  tbe  Act  (§  62),  in  so  far  as  there  was  here  a 
ipecific  obligation  to  repay  tbe  principal  sum  at  a  definite  term 
(September  1841),  together  with  a  clause  of  registration  in  terms 
altogether  at  variance  with  the  form  and  substance  of  the  bond 
authorised  by  section  62.  But  the  cause  of  any  difference  in  the 
itjie  seems  to  be  self-evident.  The  style  in  section  62  of  the 
Act  was  adapted  to  bonds  granted  for  money  to  be  held  at  the 
legal  rate  of  interest.  The  Trustees  in  the  present  instance, 
however,  stipulated  for  bonds  more  favourable  to  the  trust  than 
these,  as  the  money  was  to  be  held  SLtfour  per  cent,  for  ten  years. 
Even  the  provision  in  section  63  of  the  Act  was  not  in  all  points 
applicable  to  tbe  transaction  between  the  parties,  as  that  enact- 
ment contemplated  the  case  of  money  being  always  capable  of 
being  raised  to  five  per  cent,  at  the  will  of  the  creditor,  on  six 
wnaks*  notice.  But  that  was  not  meant  here.  It  seems  plain, 
therefore,  that  the  bonds  were  framed  in  tbe  present  instance  to 
meet  a  particular  arrangement  made  by  the  parties  respecting  the 
interest,  and  by  no  means  to  give  the  Magistrates  a  preference 
over  the  holders  of  bonds  and  assignments. 

'*  In  all  other  points  the  Lord  Ordinary  conceives  it  to  be 
clear  that  the  Magistrates,  as  holders  of  these  bonds,  were  to 
he  subject  to  all  the  conditions,  and  to  have  all  the  rights  of  the 
other  bondholders  and  assignees  of  the  rates,  and  no  more.  It 
is  not  possible  to  give  any  other  interpretation  of  the  express 
words  both  of  the  renunciation  of  1831,  and  the  conveyance  of 
1841,  whereby  it  was  set  forth  that  *  tbe  said  bonds  or  assign- 
ments were  in  conformity  to,  and  in  terms  of  the  said  Acts.* 

'*  It  is  said  that  the  bonds  were  conformable  to  the  Acts,  be- 
cause the  trustees  were  authorised  by  clause  37th  of  the  Act  of 
llth  Geo.  IV.  to  '  treat  regarding  the  value  to  be  paid  for  the 
said  right,'  ftc,  and  it  is  said  that,  under  this  clause,  the  Trustees 
were  authorised  to  issue  bonds  payable  at  a  future  day  in  money. 
But  the  same  clause  provided,  that '  on  payment  of  such  value 
or  compensation,  or  satisfaction  therefor,*  the  Magistrates  and 
Council  should  convey  the  harbour;  and  tbe  Lord  Ordinary 
conceives  that  it  is  proved  beyond  doubt,  under  the  hand  of  the 
psrties,  that  all  interested  agreed  in  1831  that  satisfaction  for 
tbe  price  should  be  given  in  statutory  bonds,  with  an  arrange- 
ment as  to  the  interest,  not  contrary  to  the  Statute.  Accord- 
ingly, it  deserves  very  particular  notice,  that  the  Magistrates,  since 
IBdl,  have  had  under  their  bonds  the  security  which  the  Statute 
Authorises,  in  assignments  of  the  rates.  These  assignations  they 
still  bold :  and  their  present  proposition  is  to  recover  payment 
in  cash  from  the  trust- property,  of  large  sums  secured  by  as- 


signments, before  any  of  the  other  assignees  of  the  rates  are 
paid.  This  is  conceived  to  be  directly  contrary  to  tbe  Act.  If, 
then,  the  predecessors  of  the  defenders  really  had  it  in  view  to 
demand  payment  of  their  principal  sum  in  September  1841,  and 
at  the  same  time,  to  hold  legal  assignments  of  the  rates  for  a 
temporary  term,  they  were  attempting  to  obtain  two  sorts  of 
obligation  incompatible  under  the  Act,  and  which  tbe  Trustees 
were  not  entitled  to  grant.  The  defenders,  therefore,  cannot  in 
any  form  enforce  their  bonds  and  assignments  to  any  greater  ex- 
tent and  effect  than  *  in  conformity  to,  and  in  terms  of  the  said 
Act.' 

"  Finally,  when  the  defenders  referred  to  the  style  of  other 
bonds  and  assignments  as  being  different  from  theirs,  it  is  im- 
possible not  to  remark,  that  the  latter  were  subsequent  in  date 
to  tbe  defenders*  assignments,  and  apparently  intended  for  loans 
on  other  terms  than  were  agreed  upon  in  reference  to  the  price 
of  the  harbour.'* 

The  defenders  reclaimed.    At  advising, 

Lord  Medwyn. — This  appears  to  me  to  be  a  simple  case.  Tbe 
harbour  of  Dundee  is  proposed  to  be  enlarged,  and  the  Magis- 
trates are  empowered  by  Act  of  Parliament  to  make  over  all 
right  which  they  had  therein  to  trustees,  **  upon  payment  of  such 
value  or  compensation,  or  satisfaction  therefor,"  as  should  be 
agreed  upon.  -  The  Trustees  are  empowered  to  borrow  money 
to  the  extent  of  £180,000,  but  the  creditors  are  not  entitled  to 
exact  payment  unless  the  Trustees  insist  on  paying  only  a  low 
rate  of  interest.  The  compenMition  is  quite  distinct  from  the 
sums  borrowed.  The  Act  plainly  contemplated  that  it  should 
be  immediately  paid,  but  the  Magistrates  agreed  to  postpone 
payment  for  ten  years;  and  the  Trustees  now  say  that  the 
bonds  granted  are  not  payable  after  ten  years,  but  that  the  Ma- 
gistrates are  in  the  same  situation  as  ordinary  creditors.  They 
were  entitled  to  payment  at  September  1841.  Tbe  conveyance 
might  have  been  granted  within  the  ten  years,  but  these  have 
now  expired,  and  the  Magistrates  are  entitled  to  retain  the  title 
till  payment  of  the  compensation.  In  an  ordinary  purchase  the 
bargain  may  be  rescinded,  but  that  raimot  take  place  here ;  and 
the  Magistrates  are  entitled  to  enforce  implement  by  withholding 
the  title. 

Lord  Monereiff  and  the  Lord  Justice-  Clerk  concurred. 

Lord  Meadowbank  absent. 

The  Court  pronounced  the  following  interlocutor: 
*'  Find  that  the  defenders  are  entitled  to  withhold  delivery  of 
the  disposition  and  conveyance  executed  in  terms  of  the  treaty 
and  agreement  in  1831,  until  the  pursuers,  the  Harbour  Trustees, 
shall  pay  up  the  sums  contained  in  the  bonds  granted  by  them 
in  implement  thereof:  Find  the  defenders  entitled  to  expenses 
of  this  discussion,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly,  and  further,  as  shall  be  just." 

Authorities  for  defenders. — Stair,  I.  10,  Inst  section.  Demp- 
ster. M.  9163.     Selkirk,  9167.     Black,  Hume,  p.  699. 

Lord  Ordinary,  Cuninghame.  —  Act.  Solicitor  -  General 
(McNeill),  Rutherfurd,  Neavesand  Pat  ton ;  John  Yule,  W.S.. 
Agent. — Alt.  Anderson,  Miller;  William  Miller,  S.S.C.,  Agent. 
— F.  CferA.— I  J.  W.J 

22d  February  1842. 
Second  Division. — (J.W.) 
No.  133. — Mrs  Elizabeth  Madden  and  Othehs, 
Pursuers,  v,  Archibald  Currie's  Trustees  and 
Othebs,  Defenders, 

Husband  and  Wife — Liferent  and  Fee — Destination — Sale — 
Implement — Title — A  feu -right  of  certain  property  was  con- 
veyed "  to,  and  in  favour  of,  Edward  Kerr  and  Elizabeth  Kerr, 
and  to  the  longest  liver  of  them  two,  in  conjunct  fee  and  life^ 
rent,  and  to  the  heirs  of  the  marriage  of  the  said  Edward  and 
Elizabeth  Kerr ;  whom  failing,  to  his  and  her  own  nearest  and 
lawful  heirs  or  assignees  whomsoever,  equally  between  them  in 
fee,  heritably  and  irredeemably.**  The  husband  having  died 
leaving  no  issue  of  the  marriage,  the  widow  sold  the  property 
as  belonging  entirely  to  herself— Held  that  she  could  not  give 
a  valid  title  to  the  purchasers  for  the  property  sold. 

The  pursuers,  on  the  2 1st  of  April  1840,  sold  to 
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the  late  Arcliibald  Curric,  hair-dresser  in  Greenock, 
a  certain  subject  situated  in  the  town  of  Greenock* 
The  price  of  the  subject  was,  according  to  the  missives^ 
£530  Sterling,  and  the  purchaser's  entry  was  to  be  at 
Whitsunday  1840.  Archibald  Currie,  the  purchaser, 
is  now  dead ;  but  he  is  represented  by  the  defenders, 
who  refuse  to  accept  from  the  pursuers  alone  a  con- 
veyance of  the  subjects  as  in  implement  of  the  sale. 
In  consequence,  the  present  action  was  raised,  conclud- 
ing to  have  it  found  and  declared  that  the  pursuer, 
Elizabeth  Madden,  has,  by  virtue  of  a  disposition  and 
sasine  libelled  on,  a  good  right  and  valid  title  to  the 
whole  of  the  subjects  sold  to  Currie,  and  that  the 
pursuers  are  consequently  in  a  situation  to  grant  a 
valid  disposition  and  title  to  the  (^fenders,  as  the  re- 
presentatives of  the  purchaser.  The  title  founded  on 
in  the  summons  consists  of  a  feu-contract  or  disposi- 
tion granted  by  the  commissioner  of  the  late  Sir 
Michael  Shaw  Stewart,  Baronet,  whereby  the  subjects 
were  sold  and  disponed  in  feu-farm  and  heritage  for 
ever, 

*'  to  and  in  favour  of  Edward  Kerr*'  (the  pnrsaer't  first  hus- 
band), '*  and  £lizal)eth  Morrison  or  Kerr"  (tbe  pursuer),  **  and 
to  tbe  longest  liver  of  tbero  two,  in  conjunct  fee  and  liferent, 
and  to  tbe  beirs  of  the  marriage  of  the  said  Edward  Kerr  and 
Elizabetb  Morrison ;  whom  failing,  to  bis  and  ber  own  nearest 
and  lawful  heirs  or  assignees  wbumsoever,  equally  between 
tbem  in  fee,  heritably  and  irredeemably ;" 

which  contract  bears  the  dates  of  28th  October  and  24th 
December  1833.  In  virtue  of  the  precept  of  sasine 
contained  in  this  contract  of  feu,  sasine  was  granted  to 
and  in  favour  of  *<  the  said  Edward  Kerr  and  Elizabeth 
Morrison,  and  to  the  longest  liver  of  them  two,  in  con- 
junct fee  and  liferent,  and  to  their  aforesaids  in  fee," 
conform  to  instrument  of  sasine,  dated  the  6tli  of  Fe- 
bruary, and  registered  in  the  Particular  Register  at 
Glasgow,  the  Ist  day  of  April  1884.  Edward  Kerr 
having  died,  and  there  never  having  been  any  children 
bom  of  the  marriage,  his  widow,  the  pursuer,  maintain- 
ed that  she  thus  became  sole  fiar  of  the  whole  property 
under  the  foresaid  feu-contract  and  infeflment. 

Pleaded  in  defence — A  conveyance  to  spouses  in 
conjunct  fee  and  liferent,  and  to  the  survivor,  and  their 
heirs  and  assignees,  meaning  the  general  heirs  and  as- 
signees of  the  survivor,  will  vest  the  total  right  of  fee 
in  the  surviving  wife:  Erskine,  B.  III.  t.  8,  §  36; 
Fergusson  v.  M*George,  22d  June  1739,  Mor.  4202  ; 
M*Gregor  r.  Forrester,  3d  June  1831,  9  Shaw,  675, 
1  Shaw  and  M*Lean,  441.  But  the  case  is  different 
where  the  conveyance  is  to  the  spouses  in  conjunct  fee 
and  liferent,  and  to  the  survivor  and  the  heirs  of  the 
marriage,  and  not  to  their  general  heirs  and  assignees. 
In  that  case,  even  though  the  wife  survive,  the  fee  is, 
by  presumption,  in  the  husband.  It  was  so  found  in 
the  case  of  Nelson  v.  Murray,  Craigie  and  Stewart's 
Reports,  p.  65.  Tlie  same  rule  was  recognised  in  the 
cases  of  Finlayson  v,  Finlayson,  Mor.  12,874,  and 
M'Donald  r.  M'Lauchlan,  9  Shaw,  269;  and  inciden- 
tally also  in  the  case  of  M*Kellar  v.  Marquis,  3  Dun- 
lop,  172,  New  Series.  In  the  present  case,  if  there 
had  been  no  substitution  beyond  the  heirs  of  the  mar- 
ria«;e,  the  fee,  upon  the  principles  above  stated,  would 
have  been  exclusively  in  the  husband.  The  substi- 
tution that  here  occurs,  *<  to  his  and  her  own  nearest 
uiid  lawful  hell's  ur  assignees  whomsoever,  equally  be- 


tween them  in  fee,  heritably  and  iiredeemably,''  may 
have  the  effect  of  giving  to  the  wife  the  fee  of  one-half, 
but  cannot  have  the  effect  of  giving  her  more.  In 
these  circumstances,  the  defenders  are  not  bound  to  ac- 
cept a  title  from  the  pursuers,  unless  without  delay  an 
express  conveyance  ^all  also  be  offered  from  the  heirs 
of  Edward  Kerr,  after  these  parties  shall  have  taken 
up  by  service  the  other  half  of  the  subjects. 

The  record  having  been  closed  on  summons  and 
defences,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 


•• 


2d  December  1841 The  Lord  Ordinary  having  heard 

couiimI  on  tbe  record  as  closed,  and  thereafter  considered  the 
title-deeds  produced,  and  whole  process,  finds  that  in  1833  the 
deceased  Edward  Kerr,  first  husband  of  tbe  pursner,  Elisttbeth 
Morrison,  acquired  a  feu-right  of  tbe  property  libelled  on  from 
Sir  Michael  Shaw  Stewart,  whereby  if  was  conveyed  *  to  and 
in  favour  of  tbe  said  Edward  Kerr  and  Elizabeth  Morrison  or 
Kerr,  and  to  the  longest  liver  of  them  two,  in  conjunct  fee  and 
liferent^  and  to  tbe  heirs  of  tbe  marriage  of  the  said  Edward 
Kerr  and  Elizabetb  Morrison ;  whom  failing,  to  bis  and  ber  own 
Dearest  and  lawful  beirs  or  assignees  whomsoever,  equally  be- 
tween tbem  in  fee,  heritably  and  irredeemably  ;*  and  that  in- 
feftment  passed  on  this  feu-right,  in  the  course  of  the  same 
year,  in  favour  '  of  tbe  said  Edward  Kerr  and  Elizabetb  Morri- 
son, and  to  tbe  longest  liver  of  tbero  two,  in  conjunct  fee  and 
Uferent,  and  to  their  foresaids  in  fee  :'  Finds  that  a  house  was 
erecfed  on  these  premises,  and  that  Edward  Kerr  soon  after- 
wards  died :  Finds  it  presumable  that  the  said  feu-right  was 
granted  by  tbe  superior  in  the  above  terms  at  Edward  Kerr*a 
request,  and  that  the  pursuer  baa  not  established,  or  alleged, 
that  Kerr  was  under  any  antecedent  obligation  to  take  tbe  right 
in  these  terms :  Finds  it  not  alleged  that  the  ezpendituie  made 
on  the  premises  was  defrayed  by  funds  of  tbe  pursuer,  or  from 
which  her  husband's  jus  mariti  was  excluded  :  Finds  that  tbe 
said  Edward  Kerr  died  some  time  ago,  leaving  no  issue  of  tbe 
marriage,  and  that  tbe  pursuer  has  since  sold  the  said  subjects 
as  belonging  emlireUf  to  herself,  to  Archibald  Currie,  now  de- 
ceased, whom  the  defenders  represent :  Finds  that  tbe  pursner 
is  not  in  a  situation  to  give  a  valid  title  to  the  whole  property 
to  tbe  defenders;  and  that,  by  tbe  conception  of  the  said  feu- 
right,  she  was  only  vested  in  a  contingent  liferent  of  tbe  same, 
and  that  Iter  husband  was  fiar  thereof  during  the  subsistence  of 
tbe  marriage :  Finds  that,  upon  tbe  dissolution  of  the  marriage, 
the  pursuer  was  entitled  to  claim  one^fialf  of  the  fee  of  the  said 
property,  as  now  belonging  to  her  and  her  beirs,  under  tbe  ulti- 
mate destination  in  tbe  settlement,  without  prejudice  to  her 
right  of  liferent  over  tbe  other  half :  And  in  respect  this  ap- 
pears to  be  agreeable  to  tbe  view  of  ber  right,  admitted  in  the 
defences,  on  tbe  whole  matter  sustains  tbe  defences,  and  assoil- 
zies the  defenders  from  this  action  :  reserving  to  the  pursuer  to 
bring  such  action  of  implement  or  otherwise,  as  she  may  be 
advised,  of  the  contract  of  sale  libelled  on,  upon  her  tendering  a 
good  and  sufficient  title  to  tbe  defenders,  and  to  tbe  latter  partiea 
their  defences  thereagainst,  as  accords :  Finds  tbe  defenders  en- 
titled to  expenses,  as  the  same  may  be  taxed  by  the  auditor, 
and  decenis, 

*'  Note — Had  the  property  here  been  of  greater  value  than 
it  is,  the  Lord  Ordinary  would  probably  have  ordered  it  to  be 
argued  in  writing,  as  the  legal  construction  of  tbe  destination 
on  which  the  question  depends  is  of  importance  in  practice,  and 
deserves  to  be  deliberately  considered.  At  tbe  same  time,  as 
the  case  has  been  fully  and  elaborately  argued  at  tbe  bar,  and 
as  there  are  many  precedents  on  record,  having  a  close  analogy 
with  this  ease  (though  none  in  which  the  whole  words  used  in 
tbe  present  destination  occur),  the  Loid  Ordinary  has  found 
little  difficulty  in  satisfying  himself  that  tbe  construction  of  the 
destination  founded  on  by  tbe  defenders  is  tbe  sound  one. 

*'  The  general  canons  as  to  the  legal  import  of  destinations, 
in  conjunct  fee  and  liftrent,  to  spouses  and  their  heirs,  is  no- 
where better  explained  than  in  Professor  Bell's  Commentaries, 
Vol.  L,  p.  5G.  The  rule  which  at  first  sight  appears  most  ap- 
plicable to  tlic  present  case,  is  stated  under  the  5th  head  of  bis 
chapter  ou  this  subject,  as  follows  : — '  5.  When  the  destination 
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\i  to  busbniKl  and  \Tir<7,  and  tb«  tutviuar  and  their  keirB,  ir 
was  doubted  whether  tktir  heirt  did  not  mean  only  the  heirs  of 
tilt'  marriage.  But  tbit  opinion  did  not  prevaiL  The  fee  whs 
bold  to  be  in  the  surviving  wife,'  or  rather  in  the  aurviving 
party,  whether  husband  or  wife,  on  the  principle  that  it  was  the 
beirs  of  the  survivor  who  were  substttnted  to  tha  spouses  in  the 
nominstion.  And  the  oases  of  Fergusson  and  of  Rlddet),  re- 
ported in  the  Dictionary,  vocs  Fiar,  fp.  4202,)  and  others,  are 
referred  to  by  the  learned  author. 

**  But  the  destination  in  the  present  case  diff«irs,  in  two  im- 
portant parts,  from  the  preceding : — 

"  (1.)  The  right  here  was  not  taken  to  the  spouses,  and  '  the 
survivor  and  their  heirs  ;*  but  the  first  branch  of  the  substitution 
differed  in  a  material  point, — tbe  destination  nere  was,  *  to  the 
spouses,  and  longest  liver  in  conjunct  fee  and  liferent,  and  to  the 
heirs  (if  the  marriage;*  whom  failing,  to  his  and  her  own  nearest 
and  lawful  heirs,  eqftaUy  between  them,'  &c.  The  interposition 
of  (be  heirs  of  the  marria^  makes  an  essential  difference  in  the 
interpretation  of  the  right.  In  the  fint  place,  it  strengthens 
the  presumption  that  the  A«s6«n(f  was  meant  to  be  the  unlimited 
fiar,  and  to  have  the  absolute  power  of  burdening  and  disposing 
of  the  fee  of  the  subject  as  be  chose,  probably  in  the  view  that 
lucb  power  in  a  father  is  in  general  expedient  for  the  benefit  of 
the  children  themselves.  In  the  next  place,  however,  from  the 
efflct  given  to  the  rights  of  tbe  children  of  a  marriage,  the  wife, 
ander  such  a  dl^stination,  has  no  more  than  a  liferent^  and  has 
not  tbe  power  given  to  husbands,  which,  in  the  quaint  Jargon  of 
tbe  old  law,  Mas  conferred  on  them  oh  eminentiam  mascufini 
serus.  Accordingly,  Professor  Bell  lays  it  down  as  a  fixed  point 
under  his  second  head, — '  it  is  a  sufficient  destination  to  give  a 
fee  to  the  hutlnmd,  if  the  subject  is  taken  in  conjunct  fee  and 
lifL'rent,  and  to  the  Aetrs  of  the  marriage  in  fee.' 

'*  There  are  various  caaea  illustrative  of  that  rule,  which,  in- 
deed, has  never  been  controverted;  but  the  case  bearing  the 
most  near  resemblance  to  the  present  is  that  of  Nelson  v.  Murray, 
in  1732,  reported  in  Cralgle  and  Stewart's  Appeal  Cases,  p.  65, 
in  which  case  a  destination,  even  of  the  wife*s  estate,  to  herself 
And  her  hasband,  and  the  survivor,  in  corijuncl  fee  and  liferent, 
and  to  the  heirs  of  the  marriage  in  fee,  was  found,  on  the  fail- 
Hre  of  children  of  the  marriage,  and  notwithstanding  the  survi* 
Vance  of  tbe  wife,  to  vest  a  fee  in  tbe  husband  and  his  heirs. 
To  tha  same  effect  was  the  case  of  Edgar  in  1727,  (Diet.  p. 
4202),  Watson  in  1766,  (4288),  and  the  late  case  of  McDonald 
Slid  M*Laueblan  in  tbe  First  Division  in  1831,  (10  Sbaw,  269.) 
In  tbeB«  cases,  no  doubt,  the  ultimate  destination,  failing  chil- 
dren of  tbe  marriage,  was  to  the  husbixndts  heirs  and  assignees  9 
wbiie  here  tbe  ultimate  substitution  lain  other  terms,  which  re* 
inaia  to  be  noticed. 

*'  (2.)  Tbe  second  peculiarity,  therefore,  in  tbe  destination 
in  the  present  ease  is,  that  tbe  feu-right  is  destined,  on  failure 
of  the  children  of  tbe  marriage,  *  to  bis  and  her  own  nearest  and 
lawful  heirs  and  assignees  whomsoever,  equalig  between  them 
in  fee.'  It  is  apprehended  that  these  words  must  be  taken  in 
heir  plain  and  obvious  meaning,  as  a  substitution  of  tbe  beirs 
'f  each  spouse  to  tbe  extent  of  one-half  only,  and  not  as  changing 
he  right  primarily  given  to  the  wife,  which,  without  such  a  des- 
biatioR,  woold  have  been  that  of  a  liferentrix  only,  as  to  tbe  whole, 
i(o  that  of  a  fiar  of  the  entire  estate,  one-half  only  of  which  is 
d«tined  to  her  heirs.  It  would  be  a  new  application  of  techni- 
cs rules  and  principles  so  to  interpret  the  destination.  Accord- 
ia^ly,  there  are  various  cases  in  the  Dictionary,  in  which  the 
le^il  import  of  provisions  nearly  equivalent  (which  seem  to 
bste  been  coromoa  in  ancient  times)  is  well  fixed.  Thus,  in 
the  case  of  Anderson  o.  Bruce  in  1660,  (Diet*  p.  4332),  in 
wbi^h  there  was  a  destination  very  analogous  with  the  present, 
whei  the  husband  survived  the  wife,  he  was  found  to  have  the 
free  lisposal  of  a  fund  so  secured  during  his  life ;  and  the  ivife, 
ftotw'tbstanding  the  substitution  of  her  heirs,  was  found  to  be 
pnly  I  liftranirix,  A  similar  decision  was  pronounced  in  1697 
in  tbf  case  of  Laws,  (Diet.  p.  4236),  and  lastly,  in  the  case  of 
lydb  and  Ross  in  1707,  fp.  4238),  where  the  wife  survived 
withoit  leaving  children  of  the  marriage,  *  the  husband's  heir 
was  oidained  to  procure  himself  infcft  in  the  conquest,  and  to 
dispone  the  half,  with  warrandice  from  fact  and  deed,  to  the 
^fei  tssigneCf  though  the  hubband  was  fiar.' 


"  Those  aotborities  appear  to  be  sufficient  to  support  the  plvM 
of  the  defender  in  the  present  case. 

**  Hiid  this  been  a  question  between  the  husband  and  wife's 
heirs,  the  Lord  Ordinary  would  not  have  given  expenses  to 
either  party ;  but  as  the  defenders  are  purchasers,  having  right 
to  a  good  title,  which  it  has  been  found  has  not  yet  been  oifered 
to  them,  it  is  impossible  to  refuse  them  costs." 

The  pursuers  reclaimed.     At  advising, 

Lord  Justice*  Clerh. — In  this  action  the  defenders  plead,  that 
the  pursuer  has  not  right  to  the  whole  subject  sold,  but  only  to 
one-half.  It  is  fixed,  that  where  a  conveyance  is  to  spouses  *'  in 
conjunct  fee  and  liferent,  and  to  the  heirs  of  the  marriage,"  the 
fee  is  vested  in  the  husband  as  much  as  if  the  right  had  not  been 
cof\joined ;  and  the  right  of  tbe  wife  is  limited  to  a  liferent. 
The  case  of  Nelson  v.  Murray  is  clearly  in  point,  and  the  case 
of  Feigusson  is  not  inconsistent  with  it.  There  are  other  and 
older  cases  in  Bell's  Illustrations,  II.  p.  555,  and  there  is  one 
referred  to  in  the  Lord  Ordinary's  note.  The  heirs  in  this  case 
having  failed,  and  the  husband  having  died,  what  becomes  of 
the  other  half  it  is  needless  to  inquire.  If  the  pursuer  has  not 
right  to  the  whole  property,  she  can't  give  a  valid  title ;  and 
that  is  sufficient  for  deciding  this  case.  The  first  part  of  the  in- 
terlocutor  appears  to  me  to  be  too  special,  and  I  should  propose 
to  take  only  the  finding,  that  the  pursuer  is  not  in  a  situation 
to  grant  a  sufficient  title. 

Lord  Medwtjn I  concur.     The  heirs  of  the  marriage  always 

means  the  heirs  of  the  husband ;  and  in  such  a  destination,  al- 
though the  wife  survive,  and  there  be  no  beirs  of  the  marriage, 
the  law  holds  that  the  fee  is  in  the  husband.  A  conveyance 
in  conjunct  fee  and  liferent,  and  to  the  survivor,  is  not  of  mucli 
importance,  if  also  to  the  heirs  of  the  marriage.  The  wife,  in 
that  case,  only  takes  a  liferent.  The  terms  "  to  the  survivor,"  are 
only  of  consequence  when  the  further  destination  is  "  to  their 
heirs  and  disponees." 

Lord  Moncreiff. — Although  at  tbe  first  I  had  some  doubt,  I 
concur  in  thinking  that  the  wife  in  this  case  acquired  no  right 
to  the  whole  property  by  survivance,  and  this  is  sufficient  for 
judgment.  By  a  conveyance  '*  in  conjunct  fee  and  liferent,  and 
to  the  longest  liver,  and  to  their  heirs,"  tbe  wife  has  the  fee 
if  sbe  survive;  but  here  the  destination  is  not  to  "  their  heirs," 
but  to  **  tbe  heirs  of  the  marriage."  By  the  heirs  of  the  mar- 
riage, there  is  raised  a  positive  presumption  not  to  give  to  the 
heirs  of  the  wife.  Nelson  r.  Murray  leaves  no  doubt  as  to  the 
point  here  in  question,  although  there  may  be  some  obscuiity  in 
the  report. 

Lord  Meadowhanh  absent. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  the  interlocutor  complained  of;  of  new  find  that  the 
pursuer  cannot  give  a  valid  title  to  tbe  defenders  for  the  pro- 
perty sold,  and  assoilaie  them  from  tbe  conclusions  of  the  action, 
and  decern ;  reserving  to  the  pursuers,  within  due  and  prop«ir 
time,  to  bring  such  action  of  implement,  or  otherwise,  as  she  mny 
be  advised,  of  tbe  contract  of  sale  libelled  on,  upon  her  tender- 
ing a  good  and  sufficient  title  to  the  defenders,  and  to  them  their 
defences  as  accords ;  of  new  find  expenses  due  to  the  defenders, 
allow  an  account,"  &c. 

Lord  Ordinary,  Cuninghame.  —  Act,  Solicitor  -  General 
(M'Neill).   G.   G.Bell;   Gibson- Craigs.  Dalzicl,  and   Brodie, 

W.S.,  Agents Ah,  Dean  of  Faculty  (Wood),  Neaves;  James 

Stuart,  S.S.C.,  Agent T.  CferA.— [J.W.] 


22d  February  1842. 
Second  Division.— (J. W.) 

No.  134— ^JosEFH  Brown,  Pursuer,  v,  James  George 

and  OTHBRSy  Defenders, 

Superior  and  Vassal^Salo — Retention  of  Title  in  Security  of 
Price — Contract,  Breach  oi-^A  partg  sold  a  property,  and 
executed  a  diaposition  in  favour  of  the  purchaser,  in  virtue  of 
which  he  was  enrolled  as  a  voter  for  the  county,  was  entered 
in  the  rcntaUbook  of  the  sujterior,  and  obtained  possession  of 
the  subjects ;  but  it  being  admitted  that  the  deed  remained  in 
the  custody  tf  the  seller  at  his  death,  as  a  security  for  payment 
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of  the  balance  of  the  price ;  and  he  having  died  before  com- 
pitting  a  feudal  title  to  the  Mubjecti^Held,  in  a  question  be- 
tween  his  heir-at-law  and  the  disponees  of  the  purchaser,  that 
the  heir  had  the  only  good  and  undoubted  right  to  obtain  a 
charter  from  the  superior ;  and  that  the  disponees  were  not 
entitled  to  molest  the  superior  in  the  granting,  or  the  heir  in 
the  obtaining  of  the  same, 

Charles  Brown,  the  brother  and  immediate  ancestor 
of  the  pursuer,  held,  in  May  1837,  a  certain  subject  in 
the  village  of  Huntly.  The  original  rentaller  of  the 
subject  had  been  a  John  Allan.  But  the  right  and  title 
to  the  subject  had  been  transmitted  to  different  indi- 
viduals by  means  of  deeds  of  assignation  completed  by 
an  entry  of  the  assignee's  name  in  the  landlord's  ren- 
tal-book, followed  by  possession.  Charles  Brown's 
own  title  was  thus  constituted.  He  sold  the  property 
to  Robert  Porter  in  Huntly,  in  whose  favour  he  granted, 
upon  30th  May  1837,  a  deed  of  disposition  and  assig- 
nation, conveying  the  subject  to  him  and  fa  is  wife  in 
conjunct  fee  and  liferent,  &c.  The  price  agreed  upon 
was  £190,  whereof  £50  was  to  be  paid  at  Whitsunday 
1 837,  and  the  purchaser  engaged  to  grant  a  bill,  and 
security  for  payment  of  the  balance,  with  interest, 
within  a  year  from  said  term,  it  being  understood  and 
agreed  that  no  disposition  should  be  delivered  till  the 
security  was  granted. 

In  reference  to  this  agreement  the  following  memo- 
randum was  found  in  the  repositories  of  the  seller,  now 
deceased : 

"  Huntly,  26//1  May  1837. 
*'  The  canse  of  my  having  the  title-deeds  of  the  property  I  sold 
to  Robert  Porter  in  my  possession  is,  that  be  could  not  6nd  se- 
curity to  me  for  the  balance  due  of  the  purchase-price,  which  ia 
£190  Sterling.  £50  was  paid  to  me,  being  part  of  the  pur- 
chase-price, and  the  balance,  which  is  £140,  is  due,  for  which 
he  is  to  pay  me  fi.ve  per  cent.  Interest  until  paid  up,  and  I  re- 
tain the  title-deeds  until  the  whole  is  paid,  with  interest.*' 

(Signed)  "  Chas.  Brown." 

The  following  is  the  receipt  granted  for  the  £50 : 

**  Huntly,  SOth  May  1837. 

"  Sir — 1  have  received  from  you  £50  Sterling  in  part  of  the 
purchase-price  of  £190  Sterling  for  that  property  in  Huntly 
purchased  by  you  from  me  ;  and  having  executed  the  deed  in  your 
favour  to-day,  I  retain  the  same,  along  with  the  whole  title- 
deeds,  in  my  possession,  as  a  security  to  me  for  payment  of  the 
balance  and  interest, — your  entry  to  commence  at  26th  current. 
I  remain,"  &c.  (Signed)  "  Charles  Brown." 

**  Jas.  Skinner,  witness." 

**  Alex.  Stewart,  witness," 

The  summons  bears,  that  notwithstanding  the  reten- 
tion of  the  title-deeds,  it  was  stipulated  'Hhat,  in  the 
meantime,  the  said  Robert  Porter  should  be  put  into 
possession  of  the  said  subjects,  with  right  to  claim  and 
exercise  the  elective  franchise,  and  all  other  privileges 
which  could  be  exercised  by  a  proprietor  of  heritable 
subjects  burdened  with  an  unpaid  balance  of  the  pur- 
chase-price thereof;  and  that  the  said  Charles  Brown 
should,  if  it  became  necessary  so  to  do,  to  entitle  his 
intended  disponee  to  claim  such  rights,  exhibit,  but  in 
the  custody  of  his,  the  said  Charles  Brown^s,  own  agent, 
a  disposition  of  the  said  subjects  in  favour  of  the  said 
Robert  Porter."  The  above  conveyance  was  entered 
in  the  rental-book  of  the  lordship  of  Huntly  in  the  fol- 
lowing terms : — *<  Charles  Brown  disponed  feu.  No. 
213,  in  favour  of  Robert  Porter  and  spouse,  and  their 
family,  on  30th  May  1 837."  Porter  at  the  same  time 
entered  to  possession  of  the  subject,  and  continued 


thereafter  to  pay  the  feu-duty  or  rent  exigible  by  the 
landlord.  Moreover,  he  was  enrolled  as  a  freeholder 
for  the  county  of  Aberdeen  at  the  registration  for  the 
year  1838,  in  virtue  of  the  conveyance  from  Charles 
Brown — entry  in  the  landlord's  rental-book — and  pos- 
session of  the  subjects.  Porter  having  become  embar- 
rassed, he,  on  the  23d  May  1840,  executed  a  disposi- 
tion and  assignation  to  the  above-mentioned  subject  in 
favour  of  the  defenders.  This  deed  was  delivered  to 
the  defenders,  as  the  assignees,  and  was  forthwith  inti- 
mated both  to  the  factor  of  the  Duke  of  Richmond, 
the  landlord,  and  also  to  Sir  James  Gibson-Craig,  his 
Grace's  commissioner.  This  is  instructed  by  the  fol- 
lowing markings  indorsed  upon  the  disposition  itself: 

'*  This  disposition  was  this  day  presented  to  me,  and  noted 
in  the  rental  book  of  the  lordship  of  Huntly." 

(Signed)  "  Geo.  M'Pherson. 

<*  Huntly,  23</  May  1840." 
«  Intimated  29th  May  1840." 

(Signed)    "  J.  G.  Craio." 

Charles  Brown  having  died  before  he  had  taken  out 
a  charter  of  the  subjects,  and  completed  a  feudal  title 
to  the  same  in  his  person,  the  pursuer  expede  a  general 
service  as  his  nearest  and  lawful  heir  before  the  Sheriff 
of  Aberdeen,  on  the  5th  of  February  1841,  which  wa« 
duly  retoured  to  Chancery.  And  he  has  brought  the 
present  action,  concluding  to  have  it  found  and  declared 
that  he  has  the  only  good  and  undoubted  right  to  ob- 
tain a  feu-charter  from  the  superior,  to  the  end  that  he 
may  dispone  the  subjects  in  implement  of  the  missives 
or  agreement  of  sale  entered  into  between  his  deceased 
brother  and  the  said  Robert  Porter  or  his  assignees, 
on  payment  of  the  balance  of  the  purchase-price,  or 
failing  such  payment,  to  sell  and  dispose  of  the  sub- 
jects for  payment  of  the  said  balance ;  and  it  being  so 
found  and  declared,  "  Charles  Gordon  Lennox  Duke 
of  Richmond,"  the  superior,  and  one  of  the  defenders, 
'<  ought  and  should  be  decerned  and  ordained,  by  decreet 
foresaid,  to  grant  and  deliver  to  the  pursuer,  and  at  his 
expense,  a  feu-charter  of  the  said  subjects  accordingly; 
and  the  said  other  defenders  ought  and  should  be  pro- 
hibited and  discharged,  by  decreet  foresaid,  from 
troubling  or  molesting  the  said  Duke  in  regard  to  the 
granting  of  the  said  charter  in  favour  of  the  pursuer, 
and  the  pursuer  in  obtaining  the  same,  and  making  up 
a  feudal  title  thereon." 

It  wsiB  pleaded  in  defence — 1.  That  Messrs  George 
and  Falconer  and  Morrison,  being  now  vested  witl 
the  real  right  in  the  subjects,  according  to  the  natuc 
of  the  title,  the  pursuer,  as  the  heir  of  Charles  Browi, 
cannot  now  claim  any  right  in  the  property.  2.  Charbs 
Brown  being  bound  to  warrant  the  right,  title,  and  pes- 
session  which  he  granted  and  conferred  upon  Porter, 
the  defenders'  right  and  title  of  possession,  oneroisly 
derived  from  Porter,  cannot  be  called  in  question  by 
the  pursuer  as  the  heir  of  Charles  Brown.  3.  In  iny 
view  of  the  nature  of  the  title,  and  of  the  pursver's 
claim,  he  is  nothing  more  than  an  ordinary  personal 
creditor  of  Porter,  and  cannot  therefore  compete  with 
the  defenders  under  their  title  and  possession.  4.  The 
pursuer  cannot  claim  the  property,  or  the  right  to  com- 
plete a  feudal  title  thereto,  in  competition  with  the  de- 
fenders ;  or  at  least,  he  cannot  maintain  any  such  claim 
unless  upon  payment  of  the  defenders'  debts. 

The  record  having  been  closed  on  the  summons  and 
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defences,  the  Lord  Ordinary  pronounced  the  following 
interlocutor : 


ti 


25lA  November  1841 The  Lord  Ordinary  having  heard 

parties,  repeU  the  defences,  and  decerns  and  declares  in  terms  of 
the  libel :  Finds  the  pursuer  entitled  to  expenses :  Appoints  an 
account  thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  and  to  report. 

**  Note It  is  dear  that,  as  la  a  question  with  the  pursuer^ 

Porter  bad  no  right  to  dispone  in  favour  of  the  defender.  He 
had  neither  a  feudal  nor  a  personal  title  to  the  subject, — no 
right  or  title  whatever,  either  in  law  or  in  equity.  On  the  con- 
trary, the  contract  between  him  and  Charles  Brown  Mras,  that  be 
was  to  get  no  title  till  be  paid  the  balance  of  the  price,  and  his 
artempting  to  dispone  to  the  defenders  was  a  breach  of  this  ar- 
rangement. 

'*  Accordingly,  all  that  the  defenders  have  to  say  is,  that  they 
were  misled  to  give  him  credit  by  his  being  put  into  possession, 
and  by  his  being  allowed  to  exhibit  himself  as  the  owner  in  the 
Registration  Court.  If  the  defenders  can  make  the  pursuer  or 
the  propertv  responsible  for  their  debts  on  this  account,  they 
may  bring  forward  a  proper  claim  for  this  purpose.  But  the 
onljf  question  now  at  issue  is,  whether  they,  as  bis  disponees, 
are  entitled  to  prevent  the  pursuer  from  completing  bis  title  with 
the  superior?  The  Lord  Ordinary  thinks  they  are  not.  They 
trusted  to  no  sasioe — for  Porter  was  not  infeft ;  and  those  who 
trust  to  the  mere  possession  of  the  person  they  deal  with,*  or  to 
their  apparent  right  of  real  property,  ought  to  know  that  they 
are  liable  to  all  exceptions  competent  against  him. 

"  The  entries  in  the  rental-book,  whatever  effect  they  may 
have  in  any  other  action,  can  have  no  influence  in  the  question 
raised  in  this  summons.*' 

The  defenders  reclamed.     At  advising, 

Lord  Medwyn. — If  the  purchaser  had  paid  the  price,  he  would 
have  got  delivery  of  the  disposition,  but  the  seller  retained  it 
until  the  price  was  paid.  If  the  disposition  was  delivered  for  a 
temporary  purpose,  such  as  to  enable  the  disponee  to  be  ad- 
mitted to  the  elective  franchise,  but  was  thereafter  returned,  that 
was  no  delivery. 

Lord  Moncreiff. — The  disponee  might  defraud  the  register, 
but  be  was  not  entitled  to  defraud  the  party. 

Lord  Justice-  Clerh  concurred. 

Lord  Meadowbank  absent. 

The  Court  pronounced  the  following  interlocutor : 

"  In  respect  that  it  is  admitted  that  the  disposition  executed 
by  the  late  Charles  Brown  remained  at  his  death  in  his  cus- 
tody, in  terms  of  the  letter  in  process,  26tb  May  1837.  and  re- 
ceipt taken  by  Robert  Porter,  dated  30tb  May  1837,  Adhere  to 
the  interlocutor  of  the  Lord  Ordinary,  and  refuse  the  desire  of 
the  note :  Of  new  find  the  pursuer  entitled  to  expenses,**  &c. 

Lord  Ordinary^  Cockburn Act»  Anderson,  C  Robertson ; 

John  Honter,  W.8.,  Agent Alt,  Dean  of  Faculty  (Wood), 

G.  G.  Bell;  Andrew   Clason,    W.S.,   Agent T.    Clerk — 

I  J.  W.J 


TEIND  COURT. 


2Zd  February  1 842. 
No.  135. 

The  following  augmentation  was  awarded : 

Darrisdeer — Presbytery  of  Penpont — Old  Stipend,  20tb  De- 
cember 1820,  15  chalders,  and  £8.  6.  8.  for  communion  ele- 
ments.— Stipend  modified  of  this  date,  16  chalders,  and  £8.  6s. 
M.  for  communion  elements,  —  being  an  augmentation  of  1 
chalder. 


2Zd  February  \M2. 

FiasT  Division (H.  B.) 

No.  136. — James  Inolis  and  Alexander  Hume, 
Pursuers  and  Respondents^  v.  William  Richmond, 
Defender  and  Advocator. 

Property — Possessory  Judgment — Road—  An  individual  having^ 
at  hie  oum  hand,  encloeed  a  piece  of  ground  which  a  public 
body  had  kept  for  more  than  seven  years  under  their  charge, 
as  part  of  a  street  for  the  use  of  the  public,  on  the  allegation 
that  that  body,  and  the  public  through  them,  had  no  title,  and 
that  he  was  the  true  proprietor — Held  that  the  public  body 
were  entitled  to  retain  possession  until  dispossessed  by  the  order 
of  a  court  of  law. 

James  Inglis,  clerk  to  the  Commissioners  of  Police 
for  the  city  of  Glasgow,  and  Alexander  Hume,  super- 
intendent of  streets,  presented  a  petition  to  the  Dean 
of  Guild,  in  which — ^founding  on  a  Statute- Labour  Act 
(1S20),  relating  to  the  royalty  of  Glasgow,  and  vest- 
ing the  management  in  fifteen  trustees,  and  another 
Act  (1837),  transferring  the  powers  of  these  trustees 
to  the  General  Commissioners  of  Police,  and  em- 
powering them  to  sue  or  be  sued  in  name  of  their 
clerk, — they  complained  that  William  Richmond,  mer- 
chant in  Glasgow,  proprietor  of  a  wood-yard  within 
the  royalty,  had  proceeded,  without  consent  or  order 
of  law,  to  enlarge  his  wood-yard,  by  erecting  a  wooden 
paling  which  enclosed  a  considerable  portion  of  a 
public  street  and  foot-path,  which  had  been  upwards 
of  seven  years  under  the  management,  first,  of  the 
Statute- Labour  Trustees,  and  afterwards  of  the  Com- 
missioners of  Police,  for  the  use  of  the  public, — and 
prayed  that  he  should  therefore  be  ordained  to  remove 
said  paling,  so  far  as  it  encroached  on  the  foot-path 
and  street,  and  restore  them  to  the  state  in  which  they 
were  previous  to  his  interference. 

'  Richmond  pleaded,  as  a  preliminary  defence,  that 
the  Dean  of  Guild  had  no  jurisdiction,  as  the  object 
of  the  action  was  to  dispossess  the  defender  of  an  heri- 
table subject  in  which  he  was  infefl:,  and  in  the  actual 
possession.  This  defence  having  been  repelled  by  an 
interlocutor,  which 

'*  sustained  the  competency  of  the  Court  to  the  effect  of  regu- 
lating the  interim  possession  of  the  piece  of  ground  in  dispute; 
reserving  to  the  defender  to  establish  his  heritable  right  to  the 
said  piece  of  ground  in  the  competent  action  and  in  the  compe- 
tent Court." 

Richmond  pleaded  on  the  merits — 1.  The  defender, 
as  absolute  proprietor  of,  and  infefl  in  the  subjects  in 
question,  was  entitled  to  make  the  enclosure  com- 
plained of.  2.  The  pursuers,  or  the  public  whom  they 
profess  to  represent,  cannot  acquire  a  right  of  property 
in  a  street  or  passage,  except  in  one  or  other  of  two 
ways ;  Ist^  by  a  regular  feudal  title ;  or,  2d^  by  unin- 
terrupted possession  for  forty  years.  3.  The  pursuers 
do  not  claim  in  respect  of  either  of  these  rights.  They 
have  not  founded  upon  any  title  whatever.  4.  Al- 
though the  ground  in  dispute  had  remained  unen- 
closed, and  had  been  used  as  a  street  for  ten,  twenty, 
or  thirty  years,  this  would  not  imply  a  right  of  per- 
manent occupation  on  the  part  of  the  public,  without 
a  proper  title.  6.  It  is  not  competent  to  the  Dean  of 
Guild  to  prevent  a  proprietor  from  building  or  en- 
closing to  the  extreme  verge  of  his  property,  although 
his  doing  so  should  obviously  interfere  with  the  public 
convenience:  Smellie,  12th  May  1803;  Diet.  7588. 
6.  The  present  action  is  incompetent  in  your  Lord- 
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ship's  Court.  ,  Its  object  is  to  dispossess  the  defender 
of  an  heritable  subject  in  which  lie  is  infefl,  and  of 
M'hich  he  is  in  the  actual  possession.  It  is  competent 
to  the  Supreme  Court  only. 

The  pursuers  pUaded-^l.  The  defender  having 
made  the  erection  complained  of,  enclosing  and  ap- 
propriating to  himself  the  ground  in  dispute,  vi  aut 
clam,  he  is  bound,  and  the  Court  is  amply  warranted 
to  order  restitution  of  the  possession,  irrespective  of, 
and  witliout  inquiring  into,  the  defender's  alleged  right 
of  property.  2.  But  esto  that  tlie  defender  could  be 
allowed  to  justify  his  forcible  aggression  on  the  street, 
by  alleging,  or  oven  proving  that  the  ground  in  dis- 
pute was  originally  private  property,  and  has  been 
conveyed  to  him,  he  could  not  succeed  in  his  present 
attempt  to  deprive  the  Statute- Labour  Trustees  and 
the  public  of  the  possession  enjoyed  for  upwards  of 
seven  years.  3.  The  defender's  predecessors  having 
ceded  the  ground  in  dispute  for  the  purpose  of  form- 
ing London  Street,  as  laid  down  on  the  plan  of  1827, 
if  it  was  private  property  previously,  the  defender 
cannot  now  claim  the  ground  as  private  property. 

A  proof  having  been  led,  the  Dean  of  Guild  pro- 
nounced decree  in  terms  of  the  prayer  of  the  petition. 

Richmond  advocated,  and  put  in  an  additional  plea, 
to  the  effect  that  he  had  raised  a  declarator,  and  that 
the  {)Osse8sory  question  ought  to  be  sisted  until  the 
declarator  was  decided. 

The  Lord  Ordinary^pronounced  the  following  inter- 
locutor : 

••  18M  January  1842.— The  Lord  Ordinary  having  heard 
coaneel  for  the  partiea,  and  thereafter  made  avizandum  to  hira- 
aelf  with  the  whole  proceea.  Finds  it  proved  in  matter  of  fact, 
that  the  pursuers,  in  behalf  of  the  public,  have  for  upwards  of 
seven  years  bad  possession  of  the  area  or  stripe  of  ground 
chtiincd  by  tbera  as  part  of  the  public  street :  Finds,  in  matter 
of  law,  that  the  pursuers,  under  the  Acts  of  Parliament  re- 
ferred to  in  their  complaint,  have  the  rights  and  powers  be- 
longing to  the  Statute-Labour  Trustees,  and  have  charge  of 
the  public  streets,  &c,  within  the  royalty  of  the  city  of  Glas- 
gow ;  and  that  the  ground  in  question  having  been  for  mora 
than  seven  years  «  part  of  the  streets  within  the  royalty  of  the 
8.iid  town,  they  are  entitled  to  retain  possession  of  it,  and  to 
prevent  the  defender  from  inverting  that  possession  viafaeli, 
until  they  shall  be  dispossessed  by  the  order  of  a  court  of  law: 
Therefore  remits  the  cause  simpUcUer  to  the  Inferior  Court, 
and  dererns :  Finds  expenses,  both  in  this  Court  and  the  In- 
ferior Court,  due;  allows  an  account  of  the  expenses  in  this 
Court  to  be  given  in,  and,  when  lodged,  remits  to  the  auditor 
to  tax  the  same  and  to  report. 

"  yote — The  Lord  Ordinary,  after  bearing  parties  fully, 
has  not  discovered  any  sufficient  ground  for  altering  the  judg- 
ment pronounced  in  the  Inferior  Court,  ohhough  the  case  was 
argued  with  great  zeal  and  ability  by  the  advocator's  counsel. 
The  advocator  does  not  dispute  that  the  Police  Commissioners 
are  now  the  Statute*  Labour  Commissioners  for  the  city  of 
Glasgow,  and  that  their  clerk,  supposing  this  to  be  a  street 
falling  under  their  charge,  has  a  title  to  present  a  complaint  of 
this  nature,  where  any  encroachment  is  made  on  the  strecsts 
that  fall  under  their  superintendence.  The  plea  chiefly  urged 
by  the  defender  is,  that  the  ground  in  question  belonged  to  cer- 
tain comimssioners  appointed  by  the  5(h  Geo.  IV.  cap.  69,  for 
amending  a  former  Act  for  opening  a  street  from  the  Cross  of 
Glasgow  10  Munteith  Row,  and  that  the  property  having  been 
acquired  and  vested  in  them  under  that  Act  of  Parliament,  they 
had  no  power,  unless  by  a  sale  in  terms  of  the  Act  of  Parlia- 
ment, to  make  over  any  part  of  it  reven  the  street)  to  the  Sta- 
tute-Labour Trustees,  or  any  other  persons  ;  and  that  the 
Statute-Labour  Trustcts,  on  the  other  hand,  having  obtained 


no  conveyance  to  it,  bad  no  right  to  apply  the  sfatute-labour 
funds  to  it,  or  to  possess  it  as  one  of  the  streets  falling  undttr 
their  management  and  superintendence :  that  they  therefore 
have  no  sufficient  title  upon  which  they  can  found  a  possessory 
action  ;  while,  on  the  other  hand,  the  defender  has  received  a 
direct  conveyance  under  the  Statute  from  persons  to  whom  the 
ground  in  question,  including  this  stripe,  was  disponed  by  the 
London  Street  Commissioners  in  1837  under  the  Act  of  Par- 
liament :  Therefore,  that  while  there  is  a  direct  real  right  on 
his  part  under  the  Statute,  the  pursuers  have  no  title  to  which 
they  can  ascribe  the  possession  which  they  have  had. 

*'  It  appears  to  the  Lord  Ordinary,  that  if  this  hod  been  pos- 
sessed for  a  period  exceeding  seven  years  as  one  of  the  public 
streets  within  the  royalty  of  Glasgow,  the  pursuers  had  a  good 
title  to  complain  of  any  encroachment  made  upon  it.  The 
Statute  1  Geo.  IV.  cap.  88  (1820),  the  first  object  of  which  is 
declared  to  be  for  amending  the  47th  Geo.  III.  cap.  45,  rela- 
tive to  the  statute-labovr  cf  the  royalty  of  Glasgow,  declares, 
section  22,  that  that  Statute,  so  fiir  as  not  altered,  shall  remain 
in  force  and  be  construed  as  one  Act.  Sections  11  and  14  of 
the  47th  Geo.  III.,  taken  along  with  the  1st  Geo.  IV.,  of 
which  they  must  be  held  to  form  a  part,  give  ample  powers  to 
the  Statute- Labour  Trustees  for  the  royalty  of  Glasgow  (which 
the  complainers  are  admitted  to  have  become  under  the  Statute 
in  1837,  referred  to)  to  take  charge  of,  and  apply  the  statute- 
labour  funds  to  all  streets  within  the  royalty  of  Glasgow.  The 
question  comes  therefore  to  be,  bos  this  been  a  street  for  more 
than  seven  years  within  the  city  of  Glasgow  ?  The  defender 
says  no.  It  remained  the  exclusive  propehy  of  the  London 
Street  Commissioners,  who  hod  no  power  to  give  it  up  to  the 
Statute** Labour  Trustees,  and  they  sold  and  conveyed  if,  in- 
cluding the  disputed  ground,  to  the  defender. 

"  That  this  street  has  de  facto  been  paved  and  possessed  as 
a  street  is  abundantly  proved.  But  it  is  said  it  illegally  be- 
came such,  and  remained  the  property  of  the  Commissioners 
when  they  made  the  conveyance  to  the  defender's  authors  in 
1837.  This  makes  it  necessary  to  look  at  the  Statute  under 
which  this  street  or  way  was  opened.  The  third  object  of  the 
1st  Geo.  IV.  cap.  88,  section  30,  was  to  open  a  new  street 
from  Great  Hamilton  Street  or  Monteith  Row  to  the  Cross  of 
Glasgow.  That  was  the  communication  in  question,  but  the 
Magistrates  were  unable  to  accomplish  it,  and  therefore  the  5th 
Geo.  IV.  cap.  69  (1824),  was  passed  for  the  purpose  of  amend- 
ing the  former  Statute,  and  for  opening  a  street  from  the  Cross 
of  Glasgow  to  Monteith  Row.  Certain  coamissioners  were 
named,  and  all  who  should  subscribe  not  less  than  a  hundred 
pounds  for  making  the  street  were  appointed  commissioners 
for  opening,  causewaying  and  paving  the  said  street,  which  it 
is  declared  shall  be  called  London  Street.  A  particular  form  of 
conveyance  to  purchasers  is  fixed  in  the  Statute.  The  15th  sec- 
tion, upon  which  the  defender  founds,  declares  the  capital  stock, 
property  of  and  In  the  said  street,  and  of  the  hinds  and  grounds 
through  which  the  said  street  is  to  be  carried,  &e.,  to  be  vested 
in  the  subscribers.  The  16th  section  empowers  them  to  sell 
the  grounds  or  lands  to  be  acquired  by  them  on  each  wide  of  the 
said  street,  and  the  buildings  or  other  heritages  thereon.  The 
Act  contains  no  clause  relative  to  making  over  the  street  to  the 
Statute- Lalraur  Commissioners,  from  which  the  defender  argues 
it  could  not  be  legally  made  over  to  the  Statute- Labour  Commis- 
sioners, or  come  under  their  management.  The  Lord  Ordinary 
bos,  however,  come  to  the  opposite  conclusion.  The  object  of 
the  Statute  1  Geo.  IV.  cap.  88,  as  well  as  that  of  5  Geo.  IV. 
cap.  69,  which  was  passed  to  amend,  is  to  open  a  new  street 
from  Hamilton  Street  or  Monteith  Row  to  the  Cross  of  Gla^ow, 
— and  such  street  was  intended,  when  finished  and  opened,  to 
form  one  of  the  streets  of  Glasgow.  That  being  the  obvious 
intention  of  the  Act,  it  required  no  special  enactnient  to  provide 
that  the  street  or  communication,  when  opened,  was  to  fall 
under  the  management  of  those  who  were  by  law  intrusted  with 
the  charge  of  the  streets  of  Glasgow.  It  was  the  apparent  ob- 
ject of  the  Statute  that  it  should  be  so ;  and  if  it  had  liecn  in- 
tended that  the  street  should  remain,  after  it  was  completed  and 
opened,  In  possession  of  the  London  Street  Commissioners, 
clauses  would  have  been  required  for  that  purpose,  end  for  up- 
holding and  repairing  it,  and  managing  it  separately  from  the 
other  streets  in  Glasgow.     The  defender  has  referred  to  St 
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Jolin*«  Street  in  Edinburgh,  as  an  instance  of  a  street  remaininff 
shut  up,  and  separately  possessed  by  the  proprietors  alone,  and 
mainiained  by  tbem.     If  that  is  the  case,  it  is  evidently  the  ex- 
ception in  opposition  to  the  general  rule,   that  all  streets  and 
roiids,  when  opened,  fall  under  the  superintendence  and  manage- 
ment of  those  who  by  law  are  intrusted  with  the  manage- 
ment of  roads  and  streets  within  certain  limits,  and  levy  rate* 
for  the  purpose  of  maintaining  them.     Where  a  new  street  is  to 
be  made,  paved,  and  opened  by  certain  commissioners,  who 
undertake  the  expense  of  doing  so,  there  may  be  a  certain  period, 
before  the  buildings  are  finished,  during  which  it  may  be  con- 
sidered under  their  intermediate  management,  and  as  not  fully 
completed  and  opened  for  the  public.     In  this  case,  it  Appears 
from  minutes  of  the  Statute- Labour  Trustees,  that  on  the  30th 
October  1827,  the  London  Street  Commissioners  had  applied, 
through  their  architect  Mr  Weir,  to  the  Statute- Labour  Trus- 
tees, to  relay  a  part  of  the  causeway,  previous  to  London  Street 
Ixfin;^  opened  fur  carriages,  and  a  small  sum  was  granted.     In 
IS 28  there  was  a  further  application  from  the  treasurer  to  the 
London  Street  Company,  for  payment  of  the  expense  of  cause- 
waying.    The  consideration  of  that  application  was  however 
delayed  till  a  future  period  by  the  Statute- Labour  Trustees. 
On  the  7ih  of  December  1829,  there  is  a  renewed  application 
by  the  commissioners  for  London  Street,  stating  that  a  great 
proportion  of  the  intercourse  from  the  east  passes  through  that 
street,  and  that  consequently  much  of  the  expense  o!  keeping 
the  Gallowgate  is  saved.     This  renewed  application  is  referred 
fo  the  superintendent  by  the  Statute-Labour  Trustees,  who,  in 
bis  report,  complains  of  the  want  of  proper  fence-walls  and 
parapets.     On  the  16th  of  July  1832,  the  London  Street  Com- 
missioners presented  a  petition  to  the  Statute- Labour  Trustees, 
in  which  tiiey  set  forth,  that  in  the  years  1824, 1825»  and  1826, 
they  had  opened  this  new  street,  and  that  it  had  been  made  use 
of  for  some  years  as  a  great  leading  thoroughfare  into  the  city ; 
and  that  they  had  been  refused  the  money  laid  out  for  cause- 
waying, on  the  ground  that  the  street  was  not  two-thirds  built 
upon.   After  another  report,  the  Statute- Labour  Trustees  agree 
to  take  the  whole  itreet  under  their  protection  in  future,  and  to 
pay  the  London  Street  Commissioners  £110 as  a  compensation  for 
tbc  materials  laid  on  the  street;  and  a  receipt  for  that  money, 
dated  6rb  October  1832,  is  produced.     The  defender  maintains 
tbis  was  illegal  on  both  sides.     It  appears  to  the  Lord  Ordinary 
to  have  been  perfectly  legal.     The  London  Street  Commis- 
sioners were  anxious  to  get  rid  of  the  expense  of  maintaining 
tbc  street  as  soon  as  they  could.    The  Statute- Labour  Trustees 
appear  to  have  acted  in  general,  in  similar  cases,  on  a  rule  not 
to  take  streets  under  their  management  until  two-thirds  of  the 
houses  were  built.    But  it  does  not  appear  to  have  been  fancied 
by  the  commissioners  that  they  could  retain  and  sell  what  was 
a  public  street,  under  the  Act  of  Parliament,  or  possess  it  as 
their  separate  or  exclusive  property.    There  was  nothing  illegal 
in  the  London  Street  Commissioners  giving  up  the  street  they 
had  formed,  or  in  the  Statute-Labour  Trustees  applying  a  part 
of  their  funds,  then  and  afterwards,  towards  maintaining  a  com- 
monication  which  appears  to  have  been  considered  very  bene- 
ficial to  the  public.     At  all  events,  the  title  of  possession  i« 
apparently  good  and  sufficient, — the  defender  having  reserved 
to  him  whatever  pleas  he  can  make  good  in  his  action  of  decla- 
rator. 

*'  The  defender  has  stated  that  he  does  not  admit  the  accu- 
racy of  the  plans  (hat  have  been  produced  and  sworn  to ;  and 
bis  counsel  in  the  reply  stated,  that  the  street  was  broader  than 
tbe  seventy  feet  allowed  by  the  Statute,  without  including  the 
stripe  of  ground  in  question.  If  the  defender  was  not  satisfied 
with  tbe  accuracy  of  the  plans,  which  the  pursuers  have  proved 
by  witnesses,  he  bad  an  opportunity,  not  only  of  cross-examining 
those  witnesses,  but  of  producing  any  other  plan  while  tbe  proof 
wns  going  on  at  Glasgow,  and  establishing  its  superior  accuracy, 
if  that  could  be  done.  As  he  did  not  do  so,  the  Lord  Ordinary 
must  decide  according  to  the  evidence  taken,  and  plans  proved 
in  tbe  Inferior  Court 

•*  The  defender  urged  a  minor  point  in  the  case,  viz.,  (hat  the 
ground  enclosed  by  him  was  not  upon  London  Street,  but  on 
a  «trcet  which  had  no  name  at  the  time  his  authors  received 
their  conveyance,  but  has  since  been  called  Green  Street.  But 
it  appears  to  the  Lord  Ordinary  that  all  tbe  communication  from 


Great  Hamilton  'Street  to  the  Cross,  by  London  Street,  became 
equally  public  with  the  other  streets  of  Glasgow,  and  equally 
fell  under  the  management  of  the  pursuers,  and  there  b  no  rea- 
son for  making  any  distinction  between  that  and  the  other  streets 
of  Glasgow." 

Rlchmood  reclaimed.     At  advising, 

Lord  President. — I  see  no  solid  ground  for  altering  the  in- 
terlocutor of  the  Lord  Ordinary.  I  don't  wish  to  say  anv  thing 
as  to  the  question  of  title,  as  that  will  be  fornmlly  decided  ia 
the  declarator  which  is  now  tn  dependence.  But,  prima  facie ^ 
there  was  a  title  in  the  commissioners  who  transferred  it  lb  the 
Statute- Labour  Trustees,  by  whom  it  was  again  transferred  to 
the  Commissioners  of  Police.  Considered  as  a  possessory 
question,  there  can  be  no  doubt  that  the  groond  in  question  has 
been  enjoyed  for  seven  years  by  the  public,  and  that  the  ad- 
vocator's erection,  if  permitted  to  remain,  would  invert  tbe 
possession.  The  cases  which  have  been  quoted  to  show  that  a 
party  could  not  be  maintained  in  possession  without  some  title, 
referred  to  private  property ;  but  other  decisions  show  that  a 
distinction  roust  be  made  when  the  question  relates  to  public 
property. 

Lord  Gilliei, — I  have  arrived  at  the  same  conclusion,  though 
I  was  somewhat  puzzled  at  one  time  from  not  adverting  to  the 
distinction  to  which  your  Lordship  has  referred.  This  is  not 
a  question  of  private  property.  The  title  may  be  one  way,  and 
the  poss<*ssory  right  another.  If  it  had  been  merely  a  question 
of  private  right,  it  might  have  been  necessary  to  examine  the 
title  more  minutely ;  but  here  the  possession  was  first  in  one 
public  body,  who  transferred  it  to  another.  It  may  be  that 
Richmond's  title  is  better  than  theirs,  and  that  they  did  wrong 
in  taking  that  part  of  the  ground  under  their  charge ;  but  having 
done  so,  and  without  objection,  they  are  now  bound  to  prevent 
encroachment  on  their  possession.  Richmond  says  tbe  ground 
is  his  property.  That  is  a  good  plea ;  but  is  he  entitled  to  take 
the  law  into  his  own  hand,  and  enforce  his  right  hrevi  manu  f 
It  is  impossible  to  countenance  such  a  proceeding.  SpoUatio  ant€ 
omnia  re»iituenda.  The  public  have  enjoyed  the  use  of  thia 
ground,  and  it  is  the  duty  of  the  commissioners  to  defend  them 
against  encroachment.  I  concur  therefore  with  the  Lord  Ordi- 
nary. 

Lord  Maekenzie, — My  conclusion  is  the  same,  and  on  the 
seme  grounds.  Any  street  in  any  town,  if  such  encroach  men  te 
were  allowed,  might,  seven  years  after  its  formation,  be  blocked 
up  by  a  neighbouring  proprietor,  on  the  allegation  that  the 
ground  was  his,  and  tbe  public  had  no  title.  Here  they  have 
at  least  title  enough  to  support  their  possession.  It  is  not 
said  that  they  got  possession  clam^  or  by  any  unfair  means. 
They  took  it,  and  have  kept  it  without  objection  for  upwards 
of  seven  years.  In  these  circumstances,  even  the  true  pro- 
prietor could  not  be  allowed,  at  his  own  hand,  to  take  it  back 
again.  The  result  of  the  declarator  may  be,  to  find  that  the 
public  have  no  good  title ;  but,  in  the  mean  time,  it  is  impos- 
sible to  allow  this  sadden  inversion  of  the  possession. 

Lord  FuUerton, — X  agree  in  a  great  deal  of  what  has  been 
said.^  In  so  far  as  the  Statute-Labour  Trnstecs,  acting  for  tbe 
public,  have  had  possession,  it  is  impossible  to  allow  it  to  be 
inverted  in  the  manner  which  has  been  attempted ;  but  I  have 
some  doubts  as  to  one  piece  of  ground  forming  the  footpath. 
I  don't  see  that  the  public  have  had  the  same  use  of  it  as  of 
the  street;  and  I  doubt  if  mere  possession  bv  the  Statute- 
Labour  Trustees,  unaccompanied  with  actual  enjoyment  by  tbe 
public,  would  be  sufficient  to  support  that  possession  in  the  ab- 
sence of  a  proper  title. 

The  Couil  (uffiered. 

Lord  Ordinary,  Murray. — For  IngJis  and  Olhers,  Robertson, 

R.   Macfarlnne;  Charles  Fisher,  S.S.C.,   Agent For  i?icA- 

mond,  Rutherfnrd,  Muitland;  John  Collen,  W.S.,  Agent,^^B, 
C/efA.H  H.U.1 
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24th  F(hr%Mry  1842. 
Second  Division. — (J.W.) 

No.  137. — Jean  Beattie  and  Husband,  Purm&rs^  r. 
Robert  Murdoch,  Defender, 

Competition — Diligence — Preference  of  Ancestor'g  Creditors — 
Statute  1661,  c.  24— i4  creditor  of  a  party  deceased  having 
comtituted  his  debt  by  decree,  and  attached  the  estate  of  his 
debtor  wit  fun  three  years  from  the  period  of  his  death — Held 
that  a  bond  granted  by  the  heir  of  the  debtor  within  year  and 
day  of  his  death,  was  reducible  under  the  Act  1661,  c.  24, 
although  averred  to  have  been  granted  for  the  purpose  of  pay- 
ing  debts  due  by  the  ancestor. 

The  deceased  David  Beattie  was  proprietor  of  a 
small  heritable  property  in  Kilmarnock.     The  house 
having  fallen  into  disrepair,  his  daughter,  the  pursuer, 
advanced  several  sums  of  money  to  enable  him  to  re- 
build it.     David  Beattie  died  in  January  1836,  when 
the  work  had  not  been  taken  off  the  tradesman's  hands, 
and  was  succeeded  by  his  son,  Allan  Beattie,  who  en- 
tered into  possession  of  the  subjects  and  made  up  a 
title  thereto,  conform  to  precept  of  dare  constat  from 
the  superiors,  dated  2l8t  March  1836,  and  instrument 
of  sasine  following  thereon,  dated  26th  April,  and  re- 
corded 1st  June  1836.     On  the  same  day,  or  within  a 
year  from  his  father's  death,  he  granted  to  the  defender 
a  bond  over  the  subjects  for  £80,  which,  it  was  alleged 
by  the  defender,  was  expended  in  completing  the  re- 
pairs upon  the  house,  and  in  paying  the  business  ac- 
count of  the  agent  of  David  Beattie,  for  which  the  titles 
were  hypothecated.     The  pursuers,  as  creditors  of  the 
deceased   David  Beattie,   constituted  their  debt,  and 
attached  the  heritage  of  their  debtor,  within  three  years 
of  Ills  death, — Ist,  By  a  decree   in  foro,  dated  6th 
March  1838,  obtained  by  them  in  the  Sheriff-court  of 
Ayrshire  against  the  aforesaid  Allan  Beattie,  eldest 
son  and  heir  of  the  said  deceased  David  Beattie,  as 
representing  him,  and  as  having  made  up  titles  to  his 
father's  heritage :  2d^  By  a  decree  of  adjudication  and 
abbreviate  thereof,  obtained  against  the   said   Allan 
Beattie,  as  representing  his  father,  dated  3d  July,  and 
recorded  inthe  Register  of  Abbreviates  of  Adjudications 
the  29th  August  1838,  adjudging  from  the  said  Allan 
Beattie,  and  all  others  pretending  right  thereto,  the  said 
houses  or  subjects  in  Kilmarnock,  for  payment  and  satis- 
faction to  the  pursuers  of  the  several  sums  of  money, 
principal,  interest,  and  expenses,  amounting,  when  ac- 
cumulated at  the  date  of  the  decree  of  adjudication,  to 
the  sum  of  £62  Sterling :  3d,  By  a  charter  of  adjudi- 
cation from  the  trustees  of  Henrietta  Duchess  of  Port- 
land, the  superiors,  in  favour  of  the  pursuer,  Mrs  Jean 
Beattie  or  Torrance,  her  heirs  and  assignees,  dated 
the  15th  October  1838,  and  instrument  of  sasine  fol- 
lowing thereon,  in  favour  of  the  pursuer,  Mrs  Jean 
Beattie  or  Torrance,  dated  27th  November,  and  record- 
ed in  the  Particular  Register  of  Sasines  for  the  shire 
of  Ayr  on  the  5th  of  December  1838.    The  present 
action  was  instituted  for  the  purpose  of  reducing  the 
bond  granted  to  the  defender,  in  so  far  as  it  was  to 
the  prejudice  of  the  pursuers  and  of  their  security  as 
creditors  of  David    Beattie.     A  record  having  been 
made  up,  it  was 

Pleaded  for  the  pursuers — 1 .  The  pursuers  are  just 
and  lawful  creditors  of  the  deceased  David  Beattie,  and 
their  debt  is  validly  constituted  by  the  unchallenged 
decree  which  has  been  condescended  on.    2.  As  the 


pursuers  validly  and  effectually  attached  the  estate  of 
their  debtor,  David  Beattie,  by  their  diligence  within 
three  years  from  the  period  of  bis  death,  they  are  pre- 
ferable creditors,  in  terms  of  the  Statute  1661,  cap.  24, 
upon  the  estate  so  attached,  to  the  defender,  as  a  cre- 
ditor of  Allan  Beattie,  David  Beattie's  heir-at-law.  3. 
As  the  bond  by  the  said  Allan  Beattie,  as  his  father's 
heir-at-law,  in  favour  of  the  defender,  was  executed 
within  a  year  after  the  death  of  David  Beattie,  it  is,  in 
terms  of  the  Statute  1661,  cap.  24,  invalid  and  re- 
ducible at  the  instance  of  the  pursuers,  as  having  been 
granted  in  prejudice  of  their  rights  as  creditors  of  the 
ancestor  as  aforesaid.  4.  The  pursuers  are  therefore 
entitled,  in  terms  of  the  conclusion  of  their  summons, 
to  obtain  decree  of  reduction  of  the  bond  and  sasine 
libelled  on,  in  so  far  as  they  are  prejudicial  to  their 
preferable  rights  as  creditors  of  the  said  David  Beattie ; 
and  as  the  defender  has  been  in  possession  of  his  fa- 
ther's property,  the  pursuers  are  entitled  to  obtain  an 
account  of  his  intromissions  with  the  rents,  maills,  and 
profits  thereof;  or  alternatively,  to  obtain  decree  for 
the  specific  sum  of  rent  concluded  for.  Further,  they 
are  entitled  to  decree  of  removing  and  for  expenses 
as  libelled. 

Pleaded  for  the  defender — 1.  The  decree  of  con- 
stitution founded  on  by  the  pursuers  does  not  afford 
conclusive  evidence  of  the  debt  sought  to  be  enforced, 
and  the  subsistence  of  the  same  is  not  admitted.  2. 
The  provisions  of  the  Statute  1661  do  not  apply  to  a 
person  in  the  situation  in  which  the  said  Allan  Beattie 
was  when  he  granted  the  disposition  sought  to  be  re- 
duced. 3.  No  diligence  having  been  done  against  the 
said  Allan  Beattie,  as  prescribed  by  the  said  Statute, 
within  the  time  prescribed,  the  provisions  thereof  do  not 
apply  to  this  case ;  and,  in  particular,  the  first  branch 
libelled  of  the  said  Statute  is  not  applicable  to  deeds 
executed  by  the  heir.  4.  The  said  Statute  does  not 
apply  to  the  case  of  a  disposition  made  substantially 
for  behoof  of  the  ancestor's  creditors,  or  to  pay  debts 
of  the  ancestor,  more  especially  if  any  of  those  debts 
are  preferable  sua  natura.  5.  Supposing  the  said  pro- 
visions to  apply  to  this  case,  the  pursuers  could  not 
succeed  in  this  action,  without  giving  the  defender 
credit  for  such  disbursements  as  were  made  on  the 
property  adjudged  by  them,  and  sought  to  be  vindi- 
cated in  this  action.  6.  The  pursuers  are  not  entitled 
to  set  aside  the  said  security,  in  respect  it  is  not  averred 
in  their  libel  that  the  said  Allan  Beattie  is  not  pos- 
sessed of  means  available  to  the  pursuers  for  payment 
of  their  debt,  independently  of  the  said  subject,  and  in 
respect  it  is  not  averred  that  the  residue  of  the  pro- 
perty of  David  Beattie  is  insufficient  to  pay  the  debt. 
7.  In  no  view  of  this  case  are  the  pursuers  entitled  to 
more  than  a  pari  passu  preference  on  the  said  subject, 
along  with  the  defender. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"2d  December  1841 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process,  repels  the  defences,  and  de- 
cerns in  terms  of  the  declaratory  and  reductive  conclusions ; 
and  quoad  the  petitory  conclusion  for  accounting,  appoints  the 
cause  to  be  enrolled  :  Finds  the  defender  liable  in  the  expenses 
of  discussing  the  conclusions  now  disposed  of;  and  appoints  an 
account  thereof  to  be  given  in,  and,  when  lodged,  remita  to  the 
auditor  to  tax  and  report. 
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*'  Note 1.  The  Lord  Ordinary  holds  the  pursuer 't  decree  of 

constitution  as  conclusive  evidence  of  the  validity  of  her  debt. 

**  2.  Diligence  having  been  done  by  adjudication  against  the 
eitate,  be  does  not  hold  that  it  was  necessary  also  to  do  dili* 
gence  against  the  heir  personally. 

**  3.  As  the  pursuer  does  not  admit  that  the  bond  under  re- 
duction was  granted  for  the  purposes  or  to  the  effect  of  paying 
debts  due  by  the  ancestor,  the  Lord  Ordinary  would  have  al- 
lowed the  defender  to  prove  this,  if  he  bad  thought  the  fact 
relevant.  But  he  thinks  it  irrelevant ;  that  is,  he  is  of  opinion 
that,  assuming  the  matter  to  stand  as  the  defender  states,  still 
the  bond  is  reducible. 

**  4.  For,  after  reperusing  the  opinions  given  in  the  case 
Christie  against  the  Royal  Bank,  17th  May  1839,  and  the  re- 
port of  the  case  io  the  House  of  Lords,  6th  April  1841,  he  ad- 
heres to  the  principles  supported  by  the  majority  of  the  Court, 
that  a  deed  by  an  heir,  within  year  and  day  of  his  ancestor's 
death,  is  not  saved  from  reduction  under  the  Act  1661,  cap. 
24,  by  being  made  in  favour  of  one  of  the  ancestor's  creditors. 
He  has  nothing  however  to  add  to  the  very  full  and  very  learn- 
ed fiews  there  taken,  and  begs  to  refer  to  the  report  of  that 
case." 

The  defender  reclaimed.  At  advising,  the  Court 
proDouoced  the  following  interlocutor : 

'I  Adhere  to  the  interlocutor  complained  of,  and  refuse  the 
desire  of  the  note  ;  reserving  to  the  defender  in  the  present  ac- 
counting, or  in  any  ordinary  action  at  his  instance,  to  claim  credit 
for  such  sums  as  he  may  prove  to  have  been  beneficially  ex- 
pended towards  supporting  the  pursuer's  right  and  title,  and  to 
the  pursuer  her  objections  thereto ;  of  new  find  the  defender 
liable  in  expenses,  and  remit  to  the  Lord  Ordinary  to  proceed 
accordingly.*' 

LordOrdtHary,  Gockburn Act.  Solicitor-General  (M'Neill), 

Whigbam;  J.  and  J.  Macandrew,   S.S.C.,   Agents Alt.    A. 

M'NeiU;  L.  Mackintosh,  8.S.C.,  Agent P.  Clerk fJ.W.J 


24M  Felfruaty  1842. 
Second  Division. — (J.  W.) 

No.  138 — KiRKMAN  FiNLAY  and  Others,  Pursuers^ 
V.  James  Thomson  and  Archibald  M'Connell, 
Defenders* 

Reparation — Damages — Collision. 

This  was  an  action  concluding  for  reparation  of  loss 
and  damage  occasioned  to  the  steam-packet  Windsor 
Castle,  the  property  of  the  pursuers,  in  consequence  of 
a  collision  between  her  and  the  steam-packet  called  the 
Tartar,  the  property  of  the  defenders,  in  the  river 
Clyde. 

The  Court,  after  specific  findings  upon  the  evidence, 
assoilzied  the  defenders  simpliciler  from  the  conclusions 
of  the  libel. 

Lord  Ordinary,  Ivory ilc/.  Robertson,  A.  M'Neill;  Charles 

Fither,    S.S.C.,    Agent.^Alt,    Solicitor- General   (McNeill), 
M*ckenxie;    W.,   A.   G.,  and  R.   Ellis,    W.S.,   Agenlg T. 

C7eAA.-.[J.\V.] 


26th  February  1842. 

Second  Division (J.W.) 

No.  139- — Robert  Thomson,  Petitioner^  r.  John 
Hamilton  Mack,  Respondent  and  Advocator. 

Process — Petition,  Piayer  of — Decree — Waiver — Hypothec^ 
A  jtarty  presented  a  petition,  praying  the  Sheriff  to  decern 
and  ordabi  the  respondent  to  produce  in  process  an  account 
far  which,  he  alleged,  certain  title-deeds  were  hypothecated, 
andfailima  his  doing  so,  to  ordain  him  instantly  to  deliver  up 
the  title-deeds.  The  respondent  produced  his  account,  with 
answers  to  the  petition,  and  pleaded  retention  of  the  titles  till 
payment.     The  application  having  resolved  into  an  action  of 


count  and  reckoning  between  the  parties ;  and  the  Sheriff  hav- 
ing decerned  in  terms  of  the  original  petition,  after  a  conde- 
scendence  and  proof,  it  was  objected,  that  under  the  prayer  qf 
the  petition,  the  proceedings  subsequent  to  the  production  of 
the  account  were  incompetent — Held  under  the  circumstances, 
that  the  objection,  if  competent,  had  been  waived. 

The  petitioner  is  the  tutor-at-law  of  John  Thomson, 
who  succeeded  to  a  bond  of  £240,  which,  together 
with  the  instrument  of  sasine  following  thereon,  had 
been  deposited  by  his  father  in  the  hands  of  his  agents, 
of  whom  the  respondent  was  one.  The  petitioner  ap- 
plied for  delivery  of  the  bond,  and  received  for  answer 
that  it  would  be  delivered  up  on  payment  of  certain 
business-accounts  due  to  the  respondent  by  the  father 
of  the  pupil.  But  the  respondent  having  failed  to  ren- 
der his  accounts,  or  deliver  the  bond,  the  tutor-at-law 
presented  a  petition  to  the  Sheriff',  praying  him  "  to 
decern  and- ordain  the  said  John  Hamilton  Mack  to 
produce  in  process  the  said  account  for  which  he  al- 
leges the  said  deeds  are  hypothecated ;  and  failing  bis 
doing  so,  to  decern  and  ordain  the  said  defender  in- 
stantly to  deliver  up  to  the  petitioner,  as  tutor  foresaid, 
the  said  bond  and  disposition  in  security,"  instrument 
of  sasine  following  thereon,  and  relative  title-deeds. 

The  respondent,  in  his  answers,  admitted  that  the 
bond  was  in  his  possession,  and  stated,  that  "  he  can 
have  no  object  in  withholding  the  accounts,  nor  in  re- 
taining the  said  bond  and  disposition  farther  than  in 
securing  payment  of  the  accounts.  Copies  of  the  ac- 
counts are  herewith  produced.  They  amount  in  whole 
to  the  sum  of  £27.  16s.,  and  on  the  accounts  being 
paid  as  taxed,  if  a  taxation  is  required,  the  bond  and 
disposition,  and  infeftment  thereon,  will  be  instantly 
delivered  up."  The  relative  plea  was  in  these  terms : 
— Supposing  the  action  properly  directed  against  the 
respondent,  and  supposing  him  to  be  held  individually 
liable  as  the  custodier  of  the  said  bond  and  infeflmenty 
he  is  entitled  to  retain  possession  thereof  till  the  said 
accounts  be  paid. 

In  the  replies  it  was  averred,  that  the  respondent 
had  been  overpaid  his  account  by  his  intromissions 
with  the  estate  of  James  Thomson.  The  action  came 
thus  to  resolve  into  one  of  count  and  reckoning  between 
the  parties. 

A  record  having  been  made  up,  and  a  proof  led  with 
that  view,  the  Sherifi*  pronounced  an  interlocutor  de- 
cerning in  terms  of  the  original  petition. 

The  respondent  advocated  and  pleaded — The  advo- 
cator having,  in  the  outset,  satisfied  the  principal  con- 
clusion of  the  original  petition,  by  producing  with  his 
answers  to  it,  the  business-accounts  referred  to ;  and 
as  it  was  only  *'  failing  his  doing  so,"  or  in  the  event 
of  his  failure  to  produce  them,  that  decree  for  delivery 
of  the  titles  was  asked,  it  was  illegal  and  incompetent 
for  the  Sheriff*,  in  the  face  of  the  respondent's  own  ap- 
plication, to  go  beyond  its  conclusions,  and  to  pro- 
nounce the  decree  against  the  advocator  complained 
of,  for  delivery  of  these  titles. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  20th  November  1841 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process,  advocates  the  cause,  sustains 
the  second  additional  plea  for  the  advocator,  viz.,  that  after  he 
produced  the  account  called  for  in  the  original  petition,  it  was 
inco^Ip^tent  for  the  Sheriff",  under  the  peculiar  prayer  of  that 
petition,  to  proceed  further,  either  hy  ordering  a  proof  of  the 
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articles  of  the  account,  or  bjr  decerning  for  delivery  of  the  writ- 
ings :  Recnls  all  the  interlocutors  of  the  Sheriff  subsequent  to 
the  production  of  the  account ;  and  fiuds,  that  after  that  account 
n'as  produced,  the  proceedings  ought  to  have  terminated :  Finds 
the  advocator  liable  in  expenses  till  the  date  of  producing  the 
account ;  modifies  the  same  to  <£2.  28.,  for  which  decerns,  and 
finds  no  subsequent  expenses  due  to  either  p<irty. 

**  Note The  Lord  Ordinary  has  a  strong  desire  to  decide 

against  the  advocator,  because,  considering  the  position  of  the 
parties,  be  does  not  like  the  complexion  of  his  case. 

"  But  the  Lord  Ordinary  cannot  support  the  Sheriff's  interlo- 
cutors, because  he  thinks  that,  under  the  terms  of  the  prayer  of 
the  petition,  in  which  nothing  is  asked  except  that,  failing  the 
production  of  an  account,  certain  writings  should  be  produced, 
the  Sheriff  was  bound  to  have  considered  the  production  olf 
the  account,  as  satisfying  the  petitioner's  demand. 

'*  But  be  can  give  no  expenses  to  the  advocator,  because,  in^^ 
stead  of  resting  on  this  plea,  be  never  even  stated  it  till  the  case 
caroe  into  this  Court ;  on  the  contrary,  he  virtually  abaiidoued 
it  by  going  into  the  accounting  and  into  all  the  other  matters 
of  the  cause ;  insomuch,  that  if  it  stood  even  now  solely  on 
bis  oljecting,  the  Lord  Ordinary  would  not  give  effect  to  the 
plea.  But  it  is  parsjudicis  to  notice  the  terms  of  the  petition, 
and  not  to  go  beyond  what  is  prayed  for." 

The  petitioner  reclaimed*     At  advisiDg, 

Lord  Bfedwyn — I  cannot  concur  with  the  interlocutor  in  this 
case,  however  anxious  I  may  be  that  matters  should  be  accurately 
eonducted  in  a  legal  process.  If,  on  making  production  of  his 
accounts,  the  respondent  had  craved  to  be  assoilzied,  this  would 
have  been  granted,  or  the  prayer  of  the  original  petition  would 
have  been  allowed  to  be  enlarged.  But  he  pleads  retention  till 
his  accounts  be  paid.  If  they  are  to  be  paid,  they  must  first 
be  investigated  ;  and  he  joins  issue  thereon.  If  he  did  not  waive 
the  objection,  that  this  was  beyond  the  prayer  of  the  petition, 
he  should  have  stared  it  before  allowing  a  revised  condescendence 
and  proof.     This  is  very  like  a  waiver. 

Lord  Monereiffi — The  substance  of  the  thing  was,  that  the 
respondent  should  produce  his  accounts,  and  if  settled  or  paid, 
or  found  not  due,  then  to  produce  the  bond  and  titles.  If  the 
objection  had  been  taken  at  first,  then  the  Sheriff  would  have 
ordered  an  amendment  of  the  prayer.  I  think  there  was  a  suffi- 
cient waiver  to  justify  us  in  altering  the  interlocutor. 

Lord  JuMiiee-CierL — I  concur.  The  answer  of  the  respon- 
dent was  very  simple.  If  he  meant  to  rely  upon  this  objection, 
be  had  merely  to  produce  his  accounts  and  ask  absolvitor.  On 
the  contrary,  he  states  his  claim  of  retention  till  payment  of  his 
accounts.  Stewart  v,  Gloag  was  a  summons,  where  one  must 
look  to  the  conclusion ;  this  is  a  summary  petition  for  redress, 
and  the  prayer  must  be  looked  to  in  connection  with  the  pe- 
tition, and  is  more  flexible.  I  think  the  objection  was  clearly 
waived. 

Lord  MeadowbanA  absent. 

The  Court  rccalied  the  interlocutor,  repelled  the  ad- 
ditional plea  in  law,  and  remitted  to  the  Lord  Ordi- 
nary to  proceed  further  in  the  cause. 

Lord   Ordinary  Cockborn — AU,  A.  M^Noill;  E.  and  A. 

Macmillan,  W.8.,  Agents Alt,  Maitland,  Turnbull ;  Wother- 

spoon  and  Mack,  W.S.,  Agents F.  C/erA.^  J.  W.J 


26M  February  1842. 

Second  Division (J.  W.) 

No.  140. — John  Thomson,  Suspender,  v.  Agxes 

Westwood,  Charter, 

Prescription — Act  1579 — Parent  and  Child — Aliment  of  Bas- 
tard Child — Found  that  the  claim  for  aliment  of  a  bastard  child 
does  not  fall  under  the  triennial  prescription  of  the  Act  1579. 

The  suspender  was  charged  at  tlie  instance  of  Agnes 
Westwood,  residing  in  Airdrie,  for  aliment  to  an  illegi- 
timate child,  of  which  he  admitted  he  was  the  father,  at 
the  rate  of  £6  annually,  from  September  1 828,  the  date 
of  the  birth  of  the  child,  till  the  child  should  attain  the 


age  of  seven  years.  The  action  in  which  tlie  decreet 
under  sust)ension  was  pronounced,  was  brought  in  Sep- 
tember 1836.  The  suspQnder  pleaded,  that  he  had  al- 
ready paid  to  the  charger  sums  ou  account  of  this  child, 
more  than  equal  to  the  whole  amount  of  the  aliment 
claimed  ;  and  he,  at  the  same  time,  pleaded  the  trien- 
nial prescription,  as  applicable  to  the  iirst  five  years 
for  which  aliment  was  claimed. 

The  Lord  Ordinary,  entertaining  a  doubt  whether 
the  statements  made  by  the  suspender  upon  the  record 
were  sufficiently  specific  to  raise  the  plea  of  payment 
and  prescription,  pronounced  an  interlocutor,  20th  May 
1841,  ordering  the  suspender  to  condescend  more  spe- 
cially 

"  on  the  particular  items  of  goods  and  money  composing  the 
eumuh  amount  of  £135.  4.  2.,  which  he  alleges  to  have  be^n 
advanced  and  furnished  by  him  to  the  charger,  with  the  precise 
date  of  each  several  advance  or  furnishing,  and  the  manner  in 
which  he  proposes  to  apply  the  same.*' 

Against  this  interlocutor  the  suspender  reclaimed, 
and  contended,  that  he  had  already  put  upon  record 
a  sufficient  averment  of  payment  of  the  aliment  of  this 
child.  But  in  order  that  no  doubt  upon  the  question 
might  remain,  he  lodged  a  minute,  in  which  he  made 
the  following  explanation : 

"  The  Dean  of  Faculty  for  the  suspender  stated, — with  refer* 
ence  to  the  averment  made  on  the  part  of  the  suspender  in  the 
Inferior  Court  record,  and  repeated  in  the  record  in  this  Conrt, 
viz.,  that  he  had  paid  the  pursuer  sums  amounting  in  whole  to 
£135.  4.  2.,  being  considerably  more  than  he  was  bound  to  pay, 
or  the  pursuer  could  demand,  for  the  aliment  of  both  the  chil- 
dren of  which  the  defender  is  the  father, — that  although  tho 
averment  of  payment  of  the  sum  now  sued  for  is  there  made 
with  sufficient  specification,  the  suspender,  nevertheless,  farther 
averred,  that  from  the  date  of  the  birth  of  the  child  in  question, 
on  26c h  September  1826,  till  the  date  of  the  summons,  he  had 
advanced  and  paid  to  the  charger,  expressly  on  account  of  its 
aliment,  and  in  extinction  of  all  claim,  a  sum  amounting  to  up- 
wards of  £65  Sterling." 

Their  Lordships  of  the  Second  Division  pronounced 
the  following  interlocutor: 

"  26^A  June  1641 The  Lords  having  resumed  consideration 

of  the  rcclaioilng  note,  with  a  minute  for  the  reclaimer,  recal 
the  interlocutor  of  the  Lord  Ordinary  submitted  to  review ;  and 
in  respect  of  said  minute,  remit  to  his  Lordship  to  hear  parties 
on  the  plea  of  prescription,  and  to  do  therein  as  be  shall  see  cause, 
reserving  all  questions  of  expenses." 

The  Lord  Ordinary  afterwards  ordered  minutes  of 
debate  to  be  given  in  on  the  question  of  prescription. 
Argued  for  the  suspender — 

The  words  of  the  Statute  1579,  c.  83.  are,—"  that  all  actiones 
of  debt  for  house-maiHes,  mennis  ordtnars,  servanda*  fees,  mor- 
chantes  comptes,  and  utber  the  lilce^ debts,  that  are  not  founded 
upon  written  obligationes,  be  persewed  within  three  zieres, 
utherwise  the  creditour  sail  have  nae  action,  except  be  outhcr 
preif  be  the  writ  or  be  aith  of  his  partie."  By  this  Statute 
prescription  was  made  applicable  to  all  that  class  of  debts  which 
are  not  usually  constituted  by  writing,  and  which  were  supposed 
likely  to  be  paid  at  the  time,  or  periodically  as  they  fell  due. 
Sir  George  Mackenzie  remarks,  in  his  Observations  on  this  Act, 
that  it  was  founded  on  a  presumption  *'  that  men  would  not 
suffer  such  debts  to  lie  over  without  taking  an  obligation  for 
them  in  writ,  and  the  presumption  lies  for  their  being  yearly 
paid ;  and  that  which  was  presumptw  hominis  is,  after  th«  cur- 
rent of  three  years,  msde  here  presumptio  juris  et  deiure,*'  The 
claim  for  aliment  advanced  to  a  natural  child  closely  resembles 
those  claims  for  entertainment,  under  the  words  "  men's  ordinars." 
It  is  a  debt  of  the  like  nature,  consisting  of  periodical  and  con- 
tinuous advances,  which  the  party  was  not  likely  to  allow  to  run 
into  arrear  for  a  lengthened  period,  without  having  them  vouched 
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bj  a  written  obligation.  Accordingly,  cIrhm  for  repayment  of 
olimetit  generally  appear  clearly,  according  to  the  opinion  of 
oHr  institutional  writers,  and  the  course  of  decisions,  to  be  ex- 
posed to  the  triennial  prescription ;  nor  is  there  any  distinction 
between  aliment  advanced  under  a  contract,  and  aliment  ad- 
vanced in  implement  of  a  debilum  naturalei  Bnnkton,  B.  If. 
tit.  12,  §  27.  Ersk.  B.  III.  tit.  7,  §  17.  Bell's  Prin.  4th 
edit.,  p.  239.  Balfour  o.  Landale,  Not.  1683.  Harcarse,  p. 
216.  Hamilton  ».  Lady  Hamilton,  M.  11,100.  Galloway,  M. 
11,122.  In  Forsyth  v.  Simson,  16th  Feb.  1791,  Diet.  11,081, 
the  question  was  in  termimis  decided  in  favour  of  the  plea  of 
prescription,  and  is  the  last  case  in  which  the  general  question 
bag  been  decided  free  from  speclaltiea.  It  is  said  that  *'  all  the 
particulars  expressed  in  the  Statute  were  reducible  to  sale  or 
location  ;*'  but  it  is  plain  that  to  many  cases  of  sale  or  location 
the  Statute  does  not  apply.  For  instance,  to  bargains  of  salo 
of  moveables,  to  cases  of  a  single  furnishing,  or  to  casli  advances. 
If  is  farther  argued,  that  the  claim  of  the  mother  of  a  natural 
child  for  aliment  from  the  father,  is  one  of  recompense,  on  the 
principle  that  both  are  jointly  liable  for  the  child's  aliment;  and 
therefore,  that  if  the  mother  aliments  the  child  alone,  she  has 
paid  the  father's  share  of  the  aliment  as  well  as  her  own,  and 
is  entitled  to  repayment  of  the  advances  which  he  should  have 
made ;  and  to  such  claims  of  recompense  it  is  maintained  that 
the  triennial  prescription  bat  no  application.  But  by  whatever 
name  the  pursuer  may  characterise  her  claim,  the  substance  of 
the  matter  is,  that  the  father  of  a  natural  child  is  bound  in  law 
to  make  a  certain  annual  allowance,  according  to  his  circum* 
stances,  for  the  maintenance  of  the  child ;  that  the  mother,  in 
the  event  of  his  failing  to  do  so,  has  the  means  of  enforcing  pay- 
ment by  obtaining  a  decree  for  aliment  against  him ;  that  if  she 
does  not  apply  for  such  a  decree,  the  reasonable  presumption  is 
that  she  did  not  do  so,  because  the  fiatber,  without  the  com- 
polsitor  of  law,  had  fulfilled  the  obligation  to  the  extent  that 
the  law  would  have  imposed  it  upon  htm ;  and  that  this  presump- 
tioo  of  payment,  arising  from  the  absence  of  any  legal  demand, 
or  any  written  obligation  showing  that  the  sum  is  still  resting- 
owing,  is  j  list  as  strong,  if  not  more  so,  in  the  case  of  a  debt  due 
a  debUonaiUrale,  though  not  yet  legally  constituted,  as  of  a  debt 
which  the  father  was  bound  to  pay  under  a  specific  compact.  It 
is  a  decided  point,  that  it  makes  no  difference,  in  regard  to  the 
application  of  the  Statute,  whether  aliment  has  been  advanced 
nnder  a  specific  contract  or  not.  Though  no  bargain  has  been 
entered  into  on  the  subject,  and  the  aliment  may  have  been  ad- 
vanced voluntarily,  it  still  suffers  the  triennial  prescription: 
Smellie  v.  Cochrane.  The  cases  subsequent  to  Forsyth  pro- 
ceeded upon  specialties.  In  M*Dowall  v.  M*Lurg,  F.  C,  Feb. 
19,  1807,  the  pursuer  was  non  valena  agere.  In  Arbutbnot  v. 
Symon,  May  15,  1834,  the  decision  rested  not  upon  the  plea 
of  prescription,  but  upon  a  taciturnity  of  thirty-two  years ;  and 
th^  judgments  in  Thom  v.  Jardine,  24th  June  1836,  and 
Butcbart,  28th  June  1839,  proceeded  upon  the  admissions  of 
the  parties. 

Argued  for  the  charger.— 
The  Statute  has  plain  reference  to  a  class  of  debts  which  the 
creditor  may  have  vouched  by  written  documents,  or  has  the 
means  of  instantly  enforcing*  The  expression  '*  uther  the  like 
debts,"  cannot  possibly  amplify  the  class  to  which  it  relates.  It 
is  a  general  rule  of  construction,  that  an  expression  of  this  sort, 
following  an  enumeration  of  particulars,  can  have  no  extending 
force.  This  is  the  dear  law  both  of  England  and  Scotland. 
Accordingly,  however  similar  the  debt  may  be,  yet  if  it  arise 
from  a  different  species  of  obligation,  it  does  not  full  within  the 
purviea  of  the  Statute.  Thus  a  claim  ex  uegotiorum  gestione 
has  always  been  excluded  from  the  application  of  the  Statute, 
though  in  one  sen^e  a  like  debt :  Drummond  v,  Stewart,  M. 
11,103.  Long  before  the  date  of  this  decision,  and  on  the 
same  principle,  it  was  held  thai  bargains  of  sale  of  moveables 
and  single  transactions,  did  not  fall  under  the  Act :  White  v. 
Spencc,  January  1683,  M.  11,065.  Bitird  v.  Montgomery, 
February  1688.  M.  11,092.  Ewart  v,  Murray,  June  1730, 
M.  11,067.  The  doctrine  is  also  firmly  fixed  in  modern  prac- 
tice; Hamilton  v.  Murray,  24(h  January  1795,  M.  11,120. 
I'his  was  an  action  for  payment  of  the  price  of  seven  hundred 
hutibeU  of  pease  and  thirty  barrels  of  beef,  consigned  to  the 


defender  for  sale.  The  defence  was  the  triennial  prescription. 
It  was  held  that  the  object  of  the  Act  was  to  prevent  the  lianl- 
ships  from  the  loss  of  old  discharged  accounts  of  shopkeepers  and 
other  retailers,  but  not  to  apply  to  the  contract  of  mandate. 
The  defence  was  repelled :  Bell's  Illustrations,  p.  366.  Sailler  v, 
M*Lean,  18th  November  1794,  M.  11,119.  More  recently,  the 
same  doctrine  was  held  in  Nobles  v.  Armstrong,  Iltb  June 
1813.  Macfarlane  v.  Brown,  17th  January  1827,  5  S.  and  D.. 
p.  205.  Following  out  the  same  principle,  il  has  been  decided 
that  the  Act  does  not  apply  to  accounts  of  freight  betwixt  the 
owners  and  masters  of  a  ship;  Butchart  v.  Mudie,  13th  June 
1781;  Hailes,  II.  p.  885; — to  a  single  advance  of  money: 
Smith  V.  Bell,  19th  June  1829.  4  S.  and  D.  p.  771.  Keir  v. 
Magistrates  of  Kirkwall,  15th  June  1S27,  5  S.  and  D.  p.  802. 
The  claim  of  a  schoolmaster  for  his  salary,  arising  out  of  a  public 
provision,  does  not  fall  within  the  Statute :  Nicholson  v.  Monro, 
20th  January  1747,  M.  p.  11,080;— nor  a  claim  of  arrears  of 
pay  to  a  soldier:  Graham  v.  Earl  of  Leven,  14th  July  1709,  M. 
11,093.  It  has  also  been  held  that  the  triennial  prescription 
does  not  apply  to  any  claim  arising  in  conseiiuence  of  acting  as 
factor:  Freer  v,  Pateraon,  27th  July  1826,  S.  and  D.  Still 
more  particularly,  and  more  germain  to  the  matter  now  in  hand, 
it  has  been  held  that  the  prescription  does  not  apply  to  any 
claim  of  relief  amongst  corei  debendi:  Bland  v.  Short,  11th 
July  1825.  Now,  what  is  the  real  nature  of  the  obligation  to 
aliment  a  natural  child  as  betwixt  the  parents?  It  is  most  plainly 
the  obligation  of  recompense  or  remuneration.  The  parties  are 
correi,  and  the  obligation  which  the  one  has  against  the  other 
is  that  of  relief:  Stair,  I.  8,  2.  In  repotting  the  case  of  Balfour, 
Harcarse  himself  seems  to  have  thought  that  it  was  of  no  autho- 
rity, for  he  points  to  other  cases  decided  afterwards  ihun^pUle 
No.  776,  p.  220 :  "  Found  that  alimenting  and  process,  or  de- 
fence thereon,  doth  not  prescribe  in  three  years,  that  not  being 
in  the  case  of  men*s  ordinaries,  mentioned  in  the  Act  of  Par- 
liament: February  1687.  Irving  contra  Maxwell  of  Bamcleuch. 
The  like  was  found  betwixt  John  Dick  and  Walter  Gibson, 
merchant,  Glasgow.  Vide  No.  765."  In  Davidson  v.  Watson, 
M.  11,077,  it  was  found  in  the  House  of  Lords,  reversing  the 
judgment  in  the  Court  of  Session,  that  the  Act  does  not  apply 
to  actions  for  the  aliment  of  minora.  The  next  case  Is  that  of 
Paterson  v.  Cochrane,  (11,080,)  the  rubric  of  which  is, — **  Ali- 
ment of  bastard  child  found  not  to  fall  under  the  triennial  pre- 
scription of  the  Act  1579.  The  defender  had  acknowledged  hn 
had  paid  a  certain  sum,  which  was  evidently  not  snfficient." 
The  judgment  of  the  Court  was:  "  The  Lords  repelled  the  de- 
fence founded  on  the  Act  1579,  and  found  the  defender  liable 
in  £40  Scots  yearly,  for  maintenance  of  the  child  till  fourteen 
years  of  age,  and  in  expenses  of  process."  If  the  case  of  For- 
syth stood  alone,  it  might  be  deemed  an  express  authority  the 
other  way,  but  it  is  shaken  by  the  subsequent  course  of  de- 
cisions. In  the  case  of  M^Dowall  v,  M*Lurg,  the  triennial 
prescription  was  found  **  not  applicable  to  a  claim  of  aliment 
against  the  father  of  a  bastard  child,  he  having  gone  abroad." 
In  the  case  of  Finlayson  v.  Gown,  7th  July  1809,  F.  C,  it  was 
laid  down  by  the  Lord  President  (Blair)  that  no  prescription 
applied.  In  the  case  of  Arbutbnot  v,  Symon,  whieh  was  an 
action  for  a  long  term  of  arrears  of  aliment,  Lord  Medwyn  laid 
it  down  expressly,  that  *'  prescription  does  not  apply  to  such  a 
claim :"  More's  Stair,  voce  Prescription,  p.  275.  Note  a  a.  Tait's 
Law  of  Evidence,  p.  455.  Finally,  in  the  caseof  Thom  v.  Jardine, 
24th  June  1836,  Lord  FuUerton  found  that  the  triennial  pre- 
scription did  not  apply  to  such  a  case,  and  added  a  note  to  his 
interlocutor,  giving  a  concise  view  of  the  authorities,  and  his 
own  opinion  upon  the  point.  To  these  views  his  Lord»hip  ad- 
hered in  the  subsequent  case  of  Butchart  v.  Ireland,  28th  June 
1839. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  llth  January  1842 The  Lord  Ordinary  having  advised 

the  mutual  minutes  of  debate  for  the  parties,  and  resumed  con- 
sideration of  the  closed  record,  and  whole  cause,  repels  the 
plea  of  prescription :  Finds  it  admitted  that  the  suspender 
is  the  father  of  the  illegitimate  child  for  whose  aliment  the 
decree  now  under  suspension  was  pronounced:  Finds  that 
no  objection  has  been  taken  to,  or  lies  against  said  decree,  so 
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far  as  regards  either  the  rate  of  aliment  decerned  for,  or  the 
number  of  years  for  which  it  has  been  awarded:  Bat  finds  it 
alleged,  that  the  claim  for  said  aliment  has  been  wholly  satis- 
fied and  extinguished  by  the  suspender's  baring,  at  various 
times,  advanced  in  goods  and  money  to  the  charger  more  than 
be  was  bound  to  pay,  or  than  she  could  legally  demand  in  name 
of  such  aliment;  and  more  especially  (as  set  forth  in  his  minute 
of  24th  June  1841,)  *  that,  from  the  date  of  the  birth  of  the 
child  in  question,  on  26tb  September  1828,  till  the  date  of  the 
summons,  he  had  advanced  and  paid  to  the  charger,  expressly 
on  account  of  its  aliment,  and  in  extinction  of  all  claim,  a  sum 
amounting  to  upwards  of  £65  Sterling :'  Finds,  however,  on 
the  other  hand,  that  no  proof  of  this  alleged  advance  and  pay- 
ment has  been  adduced  by  the  suspender,  and  that,  in  the  ab- 
sence of  such  proof,  it  must  be  held  that  the  aliment  decerned 
for  is  still  resting-owing :  Therefore,  repels  generally  the  rea- 
sons of  suspension,  with  the  exception  of  that  set  forth  in  the 
suspender's  third  plea  in  law  as  to  the  incompetency  of  the 
Sheriff's  recal  of  the  previous  modification  of  expenses — >in. 
regard  to  which,  finds  that  it  was  not  competent  for  the  Sheriff, 
in  the  face  of  his  previous  final  judgment  of  19th  May  1837, 
finding  expenses  '  subject  to  modification,'  to  recal  said  modifi- 
cation ;  and  so  fiir,  therefore,  sustains  the  reasons  of  suspension, 
and  finds  the  suspender  entitled,  in  respect  of  said  modification, 
to  a  deduction  of  £1.  11.  10.  (the  sum-total,  subject  to  modifi- 
cation, as  at  the  said  19th  May  1837,  being  £5.  11. 10.)  from  the 
amount  of  expenses  charged  for :  Therefore,  on  the  whole 
matter,  suspends  the  letters  to  the  extent  of  the  said  £1. 11.  10; 
but,  quoad  ultra,  finds  the  letters  orderly  proceeded,  and  de- 
cerns :  Finds  the  suspender  liable  in  expenses ;  appoints  an  ac- 
count thereof  to  be  given  in,  and  remits  the  same,  when  lodged, 
the  the  auditor  to  tax  and  report. 

"  Note. — Upon  the  construction  and  application  of  the  Sta- 
tute, the  Lord  Ordinary  was  disposed  to  have  reported  the  case, 
for  an  authoritative  determination  of  that  most  important  ques- 
tion by  the  Court.  But  the  charger  having  pressed  for  judg- 
ment, and  stating  that  she  was  unable  to  bear  the  expense  of 
printing,  &c.,  the  Lord  Ordinary  did  not  feel  warranted  to 
withhold  a  deliverance  by  himself. 

"  The  view  which  he  takes  of  the  Statute  is  substantially, 
though  not  perhaps  in  all  its  details,  nor  more  especially  as  re- 
gards the  effect  attributed  to  some  of  the  authorities,  the  same 
with  chat  expressed  by  Lord  Fullerton  in  Thorn,  24th  June  1836, 
and  Btttchart,  2Sth  June  1839.  With  that  learned  Judge,  were 
the  case  to  be  dealt  with  as  one  now  arising  for  the  first  time,  he 
would  have  no  hesitation  in  ruling  that  the  statutory  prescrip- 
tion did  not,  and  was  not  intended  to  extend  to  a  claim  of  the 
nature  here  in  question.  He  cannot  regard  such  a  claim  as  a 
claim  of  debt,  in  the  proper  sense  of  the  word  debt,  as  used  and 
exemplified  in  the  Statute.  The  statutory  debts  are  all  more 
or  less  immediately  referable,  for  their  origin  and  constitution, 
to  some  contract,  bargain,  agreement,  or  at  least  some  dealing 
or  understanding  implying  positive  convention  between  the  sup- 
posed debtor  and  creditor.  In  house-mailta,  for  instance,  the 
debt  arises  on  a  contract  of  lease  between  landlord  and  tenant ; 
in  servants  fees,  on  a  contract  of  locatio  operarum  between 
master  and  servant ;  in  merchants*  accounts,  on  a  continued 
series  of  dealings  and  contractions,  as  between  buyer  and  seller, 
or  the  like ;  and,  finally,  in  mens  ordinaries,  on  some  positive 
agreement,  or  conventional  understanding,  between  the  party 
furnishing  and  the  party  receiving. 

"  It  is  thought  impossible  to  bring  a  claim  for  the  aliment  of 
a  natural  child,  such  as  is  exhibited  in  the  present  case,  within 
any  of  the  enumerated  heads  of  the  Statute  :  or  looking  to  the 
general  category  o(  debt,  as  that  word  is  there  applied,  to  bring 
it  within  the  scope  even  of  the  general  reference  to  *  other  the 
like  debts,*  with  which  the  more  special  enumeration  is  follow- 
ed up.  Such  a  claim  does  not  constitute  debt,  in  the  proper 
sense  of  contraction  or  convention  at  all.  It  is  a  claim  in  which 
the  child,  rather  than  the  mother,  is  at  bottom  the  father's  cre- 
ditor, and  the  liability  to  contribute  to  its  aliment  is  a  liability 
which  attaches  by  force  of  the  law  itself,  and  simply  in  respect 
of  the  birth  and  existence  of  the  child,  without  the  interven- 
tion of  any  act  or  proceeding  whatever  on  the  father's  part  to 
constitute,  in  the  statutory  sense,  a  claim  of  proper  debt  against 
him.     The  mother  indeed,  is,  as  regards  this  claim  of  aliment, 


as  much  debtor  to  her  child  as  the  father,  and  her  claim  against 
the  latter  is  truly  a  claim  for  rateable  contribution  or  relief,  just 
as  would  be  the  claim  of  the  parish,  where  the  mother  (as  fre- 
quently happens)  is  compelled  to  apply  for  parochial  aid. 

'*  It  has  been  urged,  that,  in  other  alimentary  questions,  the 
statutory  prescri|)tion  has,  in  various  instances,  been  held  to 
apply.  But  there  is  a  palpable  distinction  between  the  claim 
for  aliment  in  a  case  like  the  present,  and  that  which  arises  in 
the  class  of  caises  referred  to,  as  to  the  ordinaries  or  board, 
whether  of  a  person  sui  juris  and  dealing  with  his  own  means, 
or  of  a  minor  or  fatuous  person  having  means  under  the  ad- 
ministration of  others  by  whom  he  is  represented — the  liabiliry 
in  this  latter  case  being  always  more  or  less  a  liability  of  ex- 
press or  implied  paction. 

*'  The  real  difficulty  of  the  case  lies,  as  the  Lord  Ordinary 
considers  it,  in  the  conflict  of  authorities,  which  renders  it 
doubtful  whether  the  question  is  now  to  be  dealt  with  as  being 
still  an  open  one.  But  the  very  fact  that  the  authorities  are 
thus  in  conflict,  is  at  all  events  conclusive,  that  there  is  as  yet 
nothing,  in  point  of  legal  construction,  definitively  or  authorita- 
tively fixed.  And  in  dubio,  therefore,  the  Lord  Ordinary  is 
compelled  to  resort  to  the  Statute  itself,  were  it  only  to  decide 
how,  consistently  with  the  principles  of  a  just  interpretation, 
the  conflict  of  authority  is  to  be  solved. 

"  The  Lord  Ordinary  has  felt  himself  much  fortified  by  the 
two  consecutive  judgments  pronounced  tothe  like  effect  by  Lord 
Fullerton.  It  is  true  that,  in  reviewing  these  judgments,  the 
Court  (there  being  enough  to  support  them  otherwise)  did  not 
find  ir  necessary  to  adopt  or  proceed  upon  this  paiticular  ratio 
decidendi :  But,  on  the  other  hand,  neither  did  they  repudiate 
or  decide  against  it.  The  Lord  Ordinary  cannot,  in  such  cir« 
cumstances,  hold  the  authority  of  the  decision  to  have  been 
seriously,  if  at  all  affected.  And  at  all  events,  with  such  pre- 
cedents before  him,  he  should,  aa  an  Outer- House  Judge,  have 
hesitated  to  pronounce  differently,  even  had  bis  own  opinioa 
not  been  substantially  concurrent." 

The  suspender  reclaimed.     At  advising, 

Lord  Justice-  Clerk. — In  this  case  I  concur  with  the  Lord 
Ordinary  on  the  only  point  now  before  as — the  plea  of  pre- 
scription. I  own  I  am  not  anxious  to  express  a  general  opinion 
as  to  whether  all  claims  of  aliment  are  excluded  from  the 
triennial  prescription.  It  is  enough  that  the  aliment  of.  minors 
and  bastard  children  has  been  found  not  to  fall  under  it.  If 
the  case  of  Davidson  be  a  decision  on'  the  point,  and  if  there 
be  no  series  of  decisions  contrary  to  it,  it  is  authoritative,  being 
a  judgment  of  the  House  of  Lords.  The  report  by  Kilkerran 
is  short:  that  by  Clerk  Hume  is  fuller;  and  it  was  found  in 
this  Court  in  express  terms,  that  the  aliment  of  a  minor  did  fall 
under  the  triennial  prescription ;  and  if  the  judgment  in  the  House 
of  Lords  bad  been  designed  to  rest  on  any  other  ground  than 
the  reverse  of  this  finding,  there  were  grounds  in  the  interlo- 
cutor for  doing  so.  Craigie  and  Stewart's  Reports  give  the 
judgment  at  great  length,  and  very  specifically.  It  could  not 
bring  out  the  point  more  distinctly  against  prescription.  Pater- 
son  V.  Cochrane  is  another  decision  ;  and  I  see  no  specialties, 
although  Lord  Fullerton,  in  bis  note  in  the  case  of  Thorn, 
seems  to  say  that  there  were.  I  do  not  see  any  from  the  re- 
port ;  and  I  consider  it  a  decision  upon  the  general  point. 
Then  Finlayson  v.  Gown  is  another  direct  authority,  in  which 
we  have  the  opinion  of  President  Blair,  and  in  which  judgmenc 
was  given  for  fifteen  years*  aliment, — the  Court  holding  that 
the  triennial  prescription  was  not  applicable.  There  are  two 
cases  following  upon  a  judgment  in  the  House  of  Lords,  in  sup- 
port of  the  view  taken  by  the  Lord  Ordinary ; — at  the  same 
time  the  cases,  where  there  is  a  presumption  of  payment,  as  in 
the  case  of  Arbuthnot,  arising  from  taciturnity,  are  not  touched 
by  this  judgment. 

Lord  Medwyn. — The  apparent  conflict  of  authorities  arises 
mainly  from  not  attending  to  the  parties  against  whom  the  claim 
for  aliment  is  made.  The  presumption  of  payment  applies  only 
to  persons  of  full  age :  Forrest ;  Hamilton ;  Fraser,  1838. 
The  case  of  Davidson  adopted  the  same  prindple.  Payment 
in  the  case  of  a  minor  cannot  be  presumed  ;  and  the  House  of 
Lords  reversed  the  interlocutor  pronounced  in  this  Court.  If 
a  party  furnished  aliment  on  an  implied  or  positive  agreement. 
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the  claim  woold  fall  under  the  triennial  prescription  $  but  the 
aliment  of  a  child  is  not  matter  of  contract :  it  is  a  natural  ob- 
ligation, and  prescription  does  not  apply.  If  the  mother  fur- 
nish the  whole  aliment,  then  she  has  an  ordinary  claim  of  relief 
against  the  father  for  his  share.  There  is  no  case  since  For- 
syth sustaining  the  plea  of  prescription.  In  Finlayson,  the 
claim  was  for  fifteen  years*  aliment ;  and  I  then  acting  as  She- 
riff,  conceiving  it  to  be  a  very  grievous  case  upon  a  poor  roan — 
the  claim  amounting  to  about  £100~ restricted  it  to  £20 ;  hut 
the  Court  altered,  and  gave  the  full  amount,>^Lord  President 
Blair  expressing  his  opinion  that  the  plea  of  prescription  did 
not  apply.  In  the  case  of  Arbuthnot,  1834, 1  laid  it  down  that 
prescription  did  not  apply  to  such  a  claim ;  and  looking  upon  it 
as  a  claim  of  relief,  it  does  not  fall  under  the  purview  of  the 
Statute. 

Lord  Monereiff, — This  question  has  undergone  a  great  deal 
of  discussion,  and  there  have  been  contradictory  decisions ;  but 
finding  one  clear  case  decided  in  the  House  of  Lords,  followed 
by  Paterson  and  Finlayson,  and  the  two  cases  decided  by  Lord 
PuUerton,  I  do  not  see  how  we  can  go  past  the  judgment  in 
the  House  of  Lords.     I  am  therefore  for  adhering. 

lard  Meadowbank  absent. 

The  Court  adhered^  with  additional  expenses. 

Lord  Ordinary,  Ivory. — Act.  Moir ;  Wotherspoon  and  Mack, 
W.S.,  Agents — Ah.  A.  M'Neill ;  E.  and  A.  Macmillan,  W.S.. 
Agenti F.  Clerk [J.W.J 


26th  February  1842. 
Second  Division (J.  W.) 

No.  141. — Elizabeth  McGregor  or  Mdnro,  Pur* 
iuer,  V.  Poor  Andrew  Monro,  Defendery — Et  i 

contra* 

Process — Expenses — Poors'  Roll — Husband  and  Wife— .Se^ 
paration  and  Aliment — Adherence — A  husband  on  the  poors* 
roll^  defender  in  an  action  of  separation  ami  aliment,  and 
pursner  in  an  action  of  adherence^  moved  for  absolvitor  in 
the  one,  and  decreet  in  the  other,  in  respect  that  the  wife 
had  failed  to  lodge  her  revised  condescendence, — the  motion 
was  refused,  in  respect  that  he  had  failed  to  obtemper  an  order 
for  payment  of  £10  towards  her  expenses.  The  Court  admit- 
ted her  to  the  poors*  roll,  and  remitted  to  the  Lord  Ordinary 
to  receive  the  condescendence,  and  to  proceed  in  the  cause. 

The  first  of  these  conjoined  processes  was  an  action 
of  separation  and  aliment  at  the  instance  of  the  pur- 
suer against  her  husband,  and  the  second  an  action  of 
adherence  at  his  instance  against  her.  Defences  hav- 
ing been  lodged  in  both  processes,  the  Lord  Ordinary 
pronounced  the  following  interlocutor : 

"  17M  December  1841. — Conjoins  this  process  of  adherence 
with  the  previous  process  of  aliment ;  and  in  the  conjoined  pro- 
cess, appoints  the  condescendence  to  be  revised  against  the  box- 
day  in  the  recess,  and  the  revised  answers  to  be  lodged  against 
the  fifth  sederunt-day  in  January  next :  Farther,  ordains  the 
husband,  Andrew  Munro,  to  make  payment  to  Mr  David  John- 
stone Macbrair,  S.S.C,  the  agent  for  Mrs  Elizabeth  M'Gregor 
or  Munro,  of  £10  Sterling,  towards  the  expenses  of  carrying 
on  for  her  the  present  conjoined  process,  and  that  within  ten 
days,  and  decerns  ad  interim  accordingly,  and  also  for  the  ex« 
pense  of  extract,  in  case  that  shall  be  necessary  through  non- 
payment within  said  ten  days.'* 

Elizabeth  Munro  having  failed  to  obey  the  interlo- 
cutor of  the  Lord  Ordinary  by  revising  and  lodging 
her  condescendence,  the  conjoined  processes  were  en- 
rolled by  the  husband,  who  moved  for  absolvitor  in  the 
action  of  separation  and  aliment,  and  decree  in  the 
process  of  adherence. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  25<A  January  1842 — Lord  Murrav,  for  Lord  Coninghamc, 
SCOTTISH  JURIST. 


having  heard  the  counsel  for  the  parties  on  the  motion  for  the 
defender,  Andrew  Munro,  for  decreet  of  absolvitor  in  his  fa- 
vour, Refuses  this  motion  in  hoc  statu,  in  respect  the  said  Andrew 
Munro  has  failed  to  obtemper  the  order  for  payment  of  £10, 
pronounced  by  the  Lord  Ordinary  on  17th  December  last.*' 

The  husband  reclaimed. 

At  advising,  the  reclaimer  pleaded,  that  having  been 
admitted  to  the  poors'  roll  on  account  of  his  inability 
ia  pay  his  own  expenses,  it  was  unreasonable  to  stay 
proceedings  until  he  should  pay  her's.  She  ought  her- 
self to  go  upon  the  poors'  roll,  which  she  had  refused 
to  do. 

The  Court,  following  the  interlocutor  in  the  case  of 
Macgregor,  8th  July  1841,  (ante,  Vol.  XIIL  p.  0'28,) 
found  that,  the  husband  being  on  the  poors'  roll,  the 
wife  was  also  entitled  to  have  the  bene^t  of  that  roll, 
admitted  her  accordingly,  and  remitted  her  to 

as  counsel  and  agent  to  conduct  her  cause ; 
farther,  remitted  to  the  Lord  Ordinary  to  receive  the 
revised  condescendence  when  prepared,  and  to  proceed 
in  the  cause. 

Lord  Ordinary,  Murray. — Act*  Robertson ;  D.  J.  Macbrair, 
S.S.C,  Agent,^Alt.  G.  Ross,  jun. ;  William  Muir,  S.S.C, 
Agent F.  Clerk [J.W.J 
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SficoNn  Division (J.  W.) 

No.  142.— John  Mone,  Pttrsfter,  v.  Jonn  Andersox 

and  Others,  Defenders, 

Reparation — Damages — Wrongous  Imprisonment — Public  Offi- 
cer— Process-^  Summons — Justices — Relevancy — Proof — 
Oath,  Form  of — Roman  Catholic — A  Boman  Catholic,  ad- 
duced as  a  witness,  was  sworn  in  the  form  usual  in  the  courts 
of  this  country,  but,  on  the  requisition  of  the  public  prosecutor, 
was  desired  by  the  Justices  acting  as  judges  to  take  the  oath  a 
second  time,  with  his  hand  upon  a  copy  of  the  Sible  having 
the  figure  of  the  cross  cut  upon  it :  he  refused,  on  the  ground 
that  he  was  already  sworn,  and  in  consequence  was  imprisoned 
for  a  contempt  of  Court.  In  an  action  of  damages  against 
the  Justices  and  the  Proewrator'fiscal,  averring  malice  and, 
want  of  probable  cause,  it  was  held,  notwithstanding,  that  the 
facts  set  forth  in  the  summons  were  not  relevant,  and  the  action 
was  dismissed  on  the  summons  and  defences. 

On  the  24th  June  1841,  the  pursuer  lodged  a  con- 
plaint  at  the  Police-office  in  Airdrie  against  Matfaew 
Anderson,  carter,  and  the  following  excerpt  from  the 
Police  records  of  the  Burgh  Court  will  explain  the  in- 
stance at  which  the  complaint  was  brought,  and  the 
nature  of  the  charge : 

**  At  Airdrie,  the  2dth  day  of  June  1841  years.  The  Pro- 
curator-fiscal of  Court,  for  the  public  interest,  charges  the  of- 
fenders af^er  named  and  designed  in  this  and  the  following  pages, 
with  the  offences  and  contravention  after  specified,  and  craves 
that,  on  conviction  thereof,  they  may  be  punished  according  to 
law."  ••  Hugh  M'Culloch.  Prc-fiscal" 

"  Sitting  in  judgment— John  Anderson  and  William  Fleming, 
Esquires,  two  of  the  Magistrates  of  the  burgh  of  Airdrie/*  de- 
fenders in  the  present  action. 

**  Mathew  Anderson,  carter  in  Airdrie,  summoned  at  the  in- 
stance of  the  PrQ0Urator-fiscal  of  Court,  for  the  public  interest, 
is  charged  with  annoying  and  molesting  John  Mone,  spirit-dealer 
in  Bell  Street,  Airdrie,  on  the  forenoon  of  Thursday,  the  24th 
day  of  June  current,  between  the  hours  of  eleven  and  twelve 
o'clock ;  all  without  any  provocation,  and  in  breach  of  the 
peace." 

Mathew  Anderson  appeared  in  Court  in  terms  of 
the  citation  which  he  had  received,  and  the  pursuer,  as 
the  party  aggrieved,  was  cited  as  a  witness  against  hint* 
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The  pursuer  is  a  native  of  Ireland,  and  professes 
the  Roman  Catholic  religion ;  and  when  he  was  called 
upon  to  give  evidence,  some  discussion  ensued  as  to 
the  form  in  which  the  oath  should  be  administered  to 
him.  He  expressed  himself  willing  either  to  be  sworn 
in  the  legal  form  recognised  and  required  in  the  courts 
in  this  country,  or,  if  the  Magistrates  required  it,  in 
the  form  of  the  English  law,  which  is  also  that  followed 
in  Ireland.  After  some  consideration,  one  of  the  Ma- 
gistrates administered  to  the  pursuer  the  oath  usual  in 
the  courts  in  this  country,  and  the  pursuer  took  and 
emitted  the  same.  Thereupon  the  defender,  Lawson, 
who  is  superintendent  of  police,  and  who  was  present 
in  Court,  although  no  party  to  the  proceedings,  stated 
to  the  Judges,  that  in  consequence  of  the  pursuer  hav- 
ing been  so  sworn,  and  not  sworn  upon  the  Bible,  they 
would  not  get  a  word  of  truth  out  of  him.  The  public 
prosecutor  then  insisted  that  the  pursuer  should  take 
an  oath  again  in  a  different  form  and  manner,  viz.,  with 
his  hand  upon  a  copy  of  the  Bible,  having  the  figure  of 
a  cross  cut  in  white  paper  pasted  on  it.  But  the  pur- 
suer having  been  already  sworn  in  the  manner  usual 
in  this  country,  and  conceiving  that  he  was  not  bound, 
especially  after  the  remarks  of  the  defender,  Lawson, 
to  take  the  oath  again,  refused  to  do  so,  giving  for  his 
reason  that  be  was  already  sworn.  In  consequence  of 
this  refusal  he  was  not  examined  as  a  witness,  and  the 
complaint  against  Anderson  was  dismissed  as  not 
proven.  The  Procurator-fiscal  then  moved  the  Court 
to  have  the  pursuer  committed  to  prison  for  contempt 
of  Court;  aud  the  Magistrates  pronounced  an  order 
ordaining  him  to  be  imprisoned  accordingly.  The 
following  is  the  entry  which  appears  on  the  record: 
— "  John  Mone,  spirit-dealer  in  Airdrie,  having  been 
called  as  a  witness,  and  refused  to  take  the  oath,  the 
Bailies  remit  him  to  the  Police-office  till  the  Court  is 
over,  for  contempt  of  Court,  and  dismiss  him  with  an 
admonition." 

In  consequence  of  these  proceedings  the  pursuer  in- 
stituted the  present  action  of  damages,  directed  against 
tlie  two  Magistrates  who  officiated  as  judges,  the  Pro- 
curator fiscal,  and  the  Superintendent  of  Police.  The 
summons  set  forth, — That  the  statement  by  LAWson 
was  false,  calumnious  and  malicious,  and  meant  to 
charge  the  pursuer  with  an  utter  disregard  of  the  oath 
which  he  had  sworn,  and  an  intention  to  commit  wilful 
and  deliberate  perjury ;  that  the  Procurator-fiscal,  in 
insisting  upon  the  pursuer's  taking  an  oath  again  with 
his  hand  upon  a  Bible  bearing  the  figure  of  a  cross, 
did  so  upon  the  false  and  erroneous  assertion  that  such 
is  the  form  required  by  the  pursuer's  creed ;  that  after 
being  seized  by  the  officers  of  Court,  and  taken  to  the 
Police-office  of  the  burgh,  the  pursuer  was  searched 
and  locked  up  in  a  cell  used  for  the  confinement  of 
criminals;  that  the  commitment,  apprehension,  and 
imprisonment  of  the  pursuer  were  grossly  illegal,  nimi- 
ous  and  oppressive,  and  were  done  maliciously,  and 
without  any  reasonable  afid  probable  cluse ;  that  they 
took  place  in  the  court-room  of  the  burgh  in  the  middle 
of  the  day,  and  when  the  Court  was  crowded ;  that  the 
pursuer  has  been  resident  in  the  burgh  for  upwards  of 
five  years,  and  has  always  conducted  himself  in  a  quiet 
and  peaceable  manner ;  and  that  the  proceedings  were 
calculated  to  cause,  and  did  cause,  serious  loss  and 
injury  to  the  pursuer's  credit,  character  and  reputation, 


and  a  deep  wound  to  his  feelings :  '<  Therefore,  the 
said  defenders  ought  and  should  be  decerned  and  or- 
dained, conjunctly  and  severally,  or  severally,  to  make 
payment  to  the  pursuer  of  the  sum  of  £600  Sterling 
in  name  of  damages,  and  as  a  solatium  to  the  pursuer 
in  the  premises." 

Separate  defences  were  put  in  for  the  Magistrates 
and  the  Procurator-fiscal, — Lawson,  the  superintendent 
of  police,  lodged  no  defence. 

Pleaded  by  the  Magistrates — 1.  As  the  defenders 
were  acting  judicially  in  their  character  of  Magistrates, 
and  were  farther  sitting  as  judges  of  a  court  of  record, 
no  action  of  damages  is  maintainable  in  law  against 
them  for  any  judgment  pronounced,  or  act  done  by 
them  when  administering  justice  in  such  court, — at  all 
events,  without  alleging  in  the  summons  that  they  were 
actuated  by  malice,  and  proceeded  without  reasonable 
or  probable  cause.  2.  The  defenders,  sitting  as  Bailies 
of  a  burgh,  having  the  statutory  jurisdiction  conferred 
upon  them  by  the  Act  3  and  4  William  IV.  c.  77,  were 
entitled  to  vindicate  the  jurisdiction  of  their  Court, 
and  commit  for  contempt  of  their  authority ;  and  no 
relevant  action  of  damages  lies  against  them  for  so 
doing,  at  least  without  alleging  malice  and  want  of 
probable  cause.  3.  The  defenders  are  entitled  to  the 
protection  of  the  Statutes  43  Geo.  III.,  9  Geo.  IV.  and 
1 1  Geo.  IV.,  and  1  Will.  IV.,  founded  on.  4.  Gener- 
ally the  summons  is  irrelevant,  and  the  allegations  iu- 
sufficient  to  support  the  conclusions  thereof  against  the 
defenders,  who  are  entitled  to  be  assoilzied,  with  ex- 
penses. 

Pleaded  for  the  Procurator-fiscal — 1.  The  summons 
is  irrelevant,  as  libelled  against  the  defender.  2.  At 
any  rate,  the  defender  having  acted  in  the  matter  in 
question  bona  fide^  and  within  the  limits  of  his  public 
and  official  duty,  is  not  liable  in  damages  to  the  pur- 
suer. 3.  Even  supposing  that  the  defender  had  fallen 
in  any  respect  into  error,  he  could  not  be  subjected  in 
damages  unless  malice  and  want  of  probable  cause 
were  established  against  him. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'<  18M  December  1841 The  Lord  Ordinary  having  heard 

the  parties  on  the  defences  as  dilatory,  and  considered  the  sam- 
mons  and  defences,  sustains  the  defence  of  irrelevancy,  dismiasea 
the  action  as  to  all  the  defenders  except  James  Lawson,  and  de- 
cerns: Finds  the  said  defenders  entitled  to  expenses;  appoints 
an  account  thereof  to  he  given  in,  and  when  lodged,  remit*  the 
same  to  the  auditor  to  tax  and  to  report. 

"  Note — If  it  be  sufficient  to  render  an  action  of  damages 
against  Justices  or  other  public  officers  relevant,  that  the  words 
malice  and  want  of  probable  cause  be  used,  this  interlocutor  is 
wrong.  But  at  present  the  Lord  Ordinary  does  not  think  that 
these  phrases  can  always  prevent  the  real  truth  of  the  case,  as 
disclosed  in  the  summonSf  from  being  looked  at.  The  pursuer 
himself  reveals  facts  here  which  sustain  the  dilatory  defence  of 
irrelevancy. 

*'  He  admits  that  he  is  a  Catholic;  that  he  was  sworn,  when 
a  witness,  as  a  Protestant ;  that  when  the  Justices  desired  him 
to  take  the  oath  according  to  the  Catholic  form,  as  practised  in 
the  country,  he  refused,  and  that  it  was  for  this  ccntempl  of 
Court  that  be  was  committed. 

"  In  so  far  as  the  Justices  are  concerned,  these  facts  entitle 
them  to  have  the  art  ion  instantly  dismissed.  They  were  acting 
judicially,  and  within  their  jurisdiction^  and  it  was  their  clear 
duty  to  punish  this  clear  contempt.  Even  if  they  had  had  a  aia/s- 
cious  pleasure  in  annoying  the  pursuer,  this  feeling  will  not 
render  what  they  did  unlawful ;  and,  at  any  rate,  mi^ce  alone  it 
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not  enough.  Am  as  to  want  of  probable  cause.  It  cannot  be  stated 
without  refuting  itself.  The  pursuer  admits  that  all  this  may 
be  fairly  stated  in  defence  on  a  trial  of  the  merits.  But  if  the 
defenders  have  a  defence  of  irrelevancy,  they  are  entitled  to  be 
protected  from  protracted  torture. 

"  As  to  the  Procurator-fiscal,  it  is  set  forth  in  the  summons 
that  all  that  he  did  was  to  exercise  his  undoubted  right,  if  not 
doty,  of  insisting  that  the  witness  should  be  correctly  sworn, 
and  of  moving,  when  the  witness  refused,  that  he  be  committed. 
It  is  not  even  alleged  that  he  was  malicious  and  improbable  in 
bis  cause ;  for  these  terms  are  only  applied  to  the  *  said  com^ 
mitmentf  apprehension,  and  imprisonment,'  It  is  said  that  he  - 
made  an  erroneous  and  false  '  assertion.*  But  what  was  it? 
That  the  proposed  form  of  the  oath  was  such  as  was  '  required 
by  the  pursuer's  creed.'  Men  may  surely  differ  as  to  this  fact 
without  actions  of  damages.*' 

The  pursuer  presented  a  reclaiming  note,  praying 
the  Court  to  alter  the  interlocutor,  and  to  sustain  the 
action  as  relevant. 

At  advising, 

Lord  Medwyn, — 'Suppose  the  pursuer  were  to  establish  all 
the  facts  which  he  alleges,  we  are  now  required  to  institute  the 
inquiry,  whether  they  be  sufficient  to  render  an  action  of  da^ 
mages  relevant  against  the  defenders?  This  course  was  approved 
of  in  the  case  of  Duncan  }  and  the  Lord  Ordinary  has  dismissed 
the  action  as  irrelevant  against  all  but  Liawson.  Now,  assuming 
the  facts  to  be  proved,  do  they  show  that  the  Magistrates  aeted 
maliciously,  and  without  any  probable  cause?  It  is  the  common 
practice  to  swear  Roman  Catholics  in  a  peculiar  form ;  and  such 
practice  is  neither  illegal  nor  oppressive.  If  the  public  prose- 
cutor use  no  insulting  expression,  and  if  the  witness  object, 
it  will  be  presumed  that  he  considers  the  form  proposed  as  more 
binding  than  the  common  form ;  and  the  public  prosecutor  would 
the  more,  on  that  account,  insist  on  its  being  taken.  The  pur- 
suer in  this  case  does  not  object  that  the  manner  in  which  the 
oath  was  tendered  was  against  his  creed  or  conscience,  but  sim- 
ply that  he  was  already  sworn.  In  my  opinion,  he  was  not  en- 
titled to  refuse  the  oath  on  this  ground,  and  the  Magistrates 
were  entitled  to  insbt  on  his  taking  it,  and  to  punish  him  for 
refusing,  as  a  contempt  of  Court,  which  is  punishable  on  the 
spot.  The  Court  of  Justiciary  sometimes  commit  a  witness 
who  refuses  an  oath  on  the  ground  of  religious  scruples :  but 
here  no  such  reason  is  alleged.  The  Procurator-fiscal  only  did 
his  duty  iu  moving  that  the  witness  be  committed ;  and  the  Ma- 
gistrates were  guilty  of  nothing  oppressive  in  ordering  him  to 
he  so.  I  think,  therefore,  that  the  interlocutor  of  the  Lord 
Ordinary  is  right. 

Lord  Justice- Clerk,-"- AirnkTB  of  the  difference  of  opinion 
which  subsists  as  to  this  case,  I  approach  it  with  great  reluc- 
tance, and  have  repeatedly  considered  it.  I  think  the  interlo- 
cutor involves  points,  both  under  the  Statutes  as  to  >ury  trial 
and  those  protecting  magistrates,  of  the  very  greatest  importance. 
But  any  question  under  the  latter  Statutes  sinks  into  insignifi- 
cance, when  compared  with  the  principle  and  result  of  the  de- 
cision under  the  jury  Statutes.  It  humbly  appeara  to  me  that 
if  this  interlocutor  stands,  the  main  object  of  introducing  jury 
trial  is  defeated,  and  that  there  is  no  case  of  oppression  and 
wrong  which  the  Court  may  not,  on  its  own  notions  of  the  fiicts, 
intercept  before  going  to  trial,  and  thus  deprive  the  subjects  of 
the  judgment  and  opinion  of  a  jury  upon  the  character  of  the 
acts  in  wbieh  the  wrong  is  stated  to  consist.  I  do  not  wish  to 
found  merely  upon  the  first  sentence  of  the  note  of  the  Lord 
Ordinary,  although  I  concur  with  Mr  Maitland,  that  under  the 
Statutes  protecting  magistrates,  this  summons  is  relevant,  and 
cannot  competently  be  dismissed.  It  is  mora  important  to 
notice,  that  the  remainder  of  the  note  proceeds  upon  the  Lord 
Ordinary's  yiew,  and  estimate,  and  opinion  of  the  supposed  facts, 
and  assumes  that  a  contempt  of  Court  is  fully  proved  on  the  face  of 
the  summons.  Even  if  that  were  so,  yet  if  the  action  on  the  case, 
to  use  the  phrase  of  the  Statute,  that  is,  the  action  for  remedy 
and  redress,  shall  libel  that  the  acts  were  done  maliciously  and 
without  probable  cause,  the  action  is,  under  these  Statutes, 
perfectly  relevant,  and  must  be  disposed  of  by  the  verdict  of  a 
jury,  though  under  the  direction  of  course  of  the  Judge,  and 
the  nltimate  review  of  the  Court.    These  Statutes  give  no  pro- 


tection to  inferior  magistrates,  where  the  act  or  proceeiling  is  set 
forth  as  malicious  and  without  probable  cause,  so  as  to  exclude  a 
trial.  I  own  I  think  this  is  a  view  of  the  case  which  is  lost  sight  of. 
Under  these  Statutes,  when  that  allegation  is  made,  the  case  can- 
not, I  understand,  competently  be  withdrawn  in  England  from  the 
cognizance  of  a  jury.  I  do  not  think  this  Court  has  any  such 
power.  It  is  wisely  and  justly  held,  that  in  the  administration 
of  criminal  justice  by  inferior  magistrates,  there  may  be  great 
practical  oppression  and  wanton  tyranny,  even  under  regularity 
of  legal  forms ;  and  hence,  while  the  Legislature  has  extended 
great  indulgence  and  protection  to  them,  if  their  motives  are 
pure,  it  has,  on  the  other  hand,  most  wisely  seen  that  they  may 
often  be  liable  to  be  influenced  by  motives  from  local  causes  or 
knowledge :  so  that,  in  order  to  protect  the  liberty  of  the  sub- 
ject, it  is  right  that,  if  malice  and  want  of  probable  cause  h  esta- 
blisfaed,  there  shall  be  no  protection.  But  in  such  cases,  if  1 
read  these  Statutes  rightly — ^if  I  understand  the  principle  of  the 
jury  Acts,~the  Legislature  entertains  the  greatest  distrust  of  the 
estimate  and  opinion  which  the  Judges  of  courts  of  law  may 
form  of  the  character  of  the  facts  as  constituting  oppression, 
and  still  more  of  the  character  and  import  of  the  acts  by  which 
the  malice  and  the  want  of  probable  cause  are  to  be  established. 
1  own  I  entertain  f>f  myself  the  utmost  distrust  in  such  matters. 
Let  us  see,  in  the  first  place,  what  the  protecting  Statutes  require. 
The  first  of  the  Statutes,  the  43d  Ceo.  III.  c.  141,  relates  exclu- 
sively to  convictions  or  proceedings  against  the  party  apprehend- 
ed or  convicted, — but  it  is  the  Act  which  is  subsequently  ex- 
tended f  and  it  is  declared,  that  in  the  action  for  or  on  account  of 
any  such  conviction,  although  it  maybe  quashed,  the  party  shall 
not  be  entitled  to  recover  any  more  or  greater  damages  (this  ne- 
cessarily imports  that  there  is  to  be  a  trial)  than  the  sum  of  two- 
pence, nor  any  costs,  "  unless  it  shall  be  expressed  in  the  decla- 
ration in  the  action  whereon  the  recovery  shall  be  had,  and  which 
shall  be  in  an  action  upon  the  case  only-^(tbat  is,  a  proper  ac- 
tion for  trial  laid  on  the  special  facts)— >-that  such  acts  were  done 
maliciously,  and  without  any  reasonable  and  probable  cause." 
Here  a  trial  is  assumed  to  be  essential,  and  the  provision  is  merely 
that  more  shall  not  be  recovered,  unless  the  declaration  sets  forth 
the  malice  and  want  of  probable  cause,  which  must  be  in  an  ac- 
tion on  the  case,  which,  though  an  English  phrase,  is,  1  be- 
lieve, the  samie  as  a  proper  action  of  damages  with  us  on  ac- 
count of  the  alleged  injury.  This  is  a  Statute  applicable  to 
Great  Britain  and  Ireland.  Such  actions  are  now  jury  actions 
in  Scotland  ;  and  if  the  declaration  or  summons  in  the  action 
alleges  that  the  acts  were  done  maliciously,  and  without  reason- 
able and  probable  cause,  I  hM  that  the  party  has  an  absolute 
right  by  Statute  to  attempt  to  recover  damages  through  a  jury,' 
if  the  jury  think  damages  ought  to  be  given.  What  more  is  the 
party  bound  to  aver  in  the  action?  It  is  not  enacted  that  the  acts 
must  be  shown  upon  the  face  of  the  action  to  be  illegaL  They 
are  averred  to  be  illegal,  and  the  pursuer  undertakes  to  make  that 
out.  The  legality  of  the  acts  does  not  necessarily  exclude  the 
action  from  a  jury,  or  form  a  defence  in  bar,  if  malice  and  want 
of  reasonable  and  probable  cause  is  averred  as  leading  to  practi- 
cal oppression.  Here  there  is  a  statutory  declaration  as  to  the 
requisites  to  entitle  a  party  to  recover  damages,  if  that  allega- 
tion shall  be  made  out.  On  what  ground  can  the  Court  intercept 
this  case  from  trial  ?  The  9tb  of  Geo.  IV.  c.  29,  §  26-.a  Sta- 
tute  applicable  to  Scotland — extends  the  Statute  to  all  **  in- 
ferior judges  and  magistrates  in  Scotland,  in  regard  to  any  sen- 
tence pronounced,  or  proceeding  had  in  any  criminal  trial."  I 
am  ready  to  hold  this  to  go  beyond  the  case  of  the  party  appre- 
hended or  convicted,  as  in  the  British  Statute,  and  to  give  to 
the  defenders  the  benefit  which  they  abk — viz.,  that  it  applies  to 
any  thing  done  in  the  course  of  a  tiial.  The  11th  Geo.  IV. 
and  1  Will,  IV.  c.  37,  §  13,  clears  this  up,  by  declaring  tba« 
the  protection  shall  extend  to  all  aets  done  in  regard  to  any 
criminal  cause  or  proceeding.  Holding  the  case,  then,  though 
a  proceeding  as  to  a  wilAeas,  to  be  within  the  protection  of  the 
43d  Geo.  III.,  yet  the  party  has  averred  that  the  act  which  he 
alleges  was  illegal  and  oppressive,  was  done  maliciously,  and 
without  any  reasonable  or  probable  cause,  and  has  a  title  there- 
by under  the  Statute  to  recover  damages,  if  the  proper  tribunal 
for  taking  cognizance  of  the  damages  ere  of  opinion  that  thi^y 
are  due.  I  am  of  opinion  that,  with  the  effect  of  this  Statute, 
it  is  not  competent  for  the  Court  to  interfere,  and  that  on  thia 
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ground  alone  the  interlocutor  mnst  be  altered.     The  incom- 
petency of  intercepting  the  case  from  trial,  cvlmi  under  these 
Statutes,  will  more  clearly  appear,  when   I  notice  the  objec- 
tion!.    The  interlocutor,  in  my  opinion,  is  clear  and  insurmount- 
able in  point  of  statutory  incompetency,  under  the  ordinary 
system  of  jury  trial  in  Scotland.     With  a  view  to  that  qnes« 
tion,  it  is  necessary  to  see  what  the  statement  in  the  summons 
is,  and  what  is  the  supposed  point  of  irrelevancy  on  which  the 
interlocutor  is  founded.     I  take  the  fair  meaning  and  import 
of  the  summons  to  be  clear.     The  counsel  of  the  defenders 
took  the  same  view  of  it  in  argument  {  and  if  there  was  any 
doubt  as  to  what  the  party  meant,  certainly  I  think  that  of  it* 
self  would  be  a  sufficient  reason  for  a  condescendence  before 
answer ; — the  more  so,  as  the  only  result  would  be  a  new  ac- 
tion setting  forth  the  pursuer's  meaning  in  a  way  to  avoid  mis- 
take  or  doubt.     The  pursuer  states  **  that  be  is  a  native  of 
Ireland,  and  professes  the  Roman  Catholic  religion.     When 
he  was  called  upon  to  give  evidence  in  the  trial  in  question" 
(the  summons  states),  "  some  discustion  ensued  as  to  the  form 
in  which  the  oath  should  be  administered  to  him."    I  can  inter- 
pret this  only  to  mean,  that  being  and  professing  to  be  a  Roman 
Catholic,  a  question  arose  how  be  should  be  sworn.     I  shall 
speak  presently  to  the  distinction  in  the  note,  of  being  sworn  as 
9  Protestant  or  as  a  Catholic.     But  here,  in  the  outset,  the  party 
who  is  to  be  sworn,  and  whose  religion  I  think  the  statement 
imports  was  known,  tells  us  that  it  was  matter  of  discussion  how 
he  was  to  be  sworn.     Then  the  summons  goes  on  to  say,  that 
*'  the  pursuer  expressed  himself  willing  either  to  be  sworn  in  the 
legal  form  recognised  and  required  in  the  courts  in  this  country^ 
or,  if  the  Magistrates  required,  in  the  form  of  the  English  law, 
which"  (the  summons  states  expressly)  "is  also  that  followed  in 
Ireland,  the  pursuer's  native  country.     That  after  some  consi- 
deration, the  said  John  Anderson,  one  of  the  magistrates,  ad- 
ministered to  the  pursuer  the  oath  usual  in  the  Courts  in  this 
country ;  and  the  pursuer  took  and  emitted  the  same."     What 
is  the  meaning  of  this  declaration  ?  It  is,  I  think,  that  he  de- 
clared that  he  held  either  form  of  oath  to  be  equally  obligatory ; 
and  that,  if  sworn  in  either  way,  he  would  be  bound  thereby. 
This  is  a  very  important  point.     What  more  could  be  done  be- 
fore swearing  him,  unless  there  bad  been  an  inquiry  instituted 
into  bis  own  opinions,  or  those  of  his  persuasion  ?  The  pursuer 
was  willing  to  take  the  oath  in  either  of  the  ways  above  pro- 
posed or  talked  of;  thus  declaring  that  the  Scotch  form  was 
binding  on  his  conscience,  if  taken.     According  to  this  state- 
ment (and  we  must  go  entirely  upon  the  allegations  in  the  sum- 
mons,) the  pursuer  was,  in  my  opinion,  legally  and  effectually 
sworn,  and  in  the  way,  moreover,  y?rsl,  in  which  he  bad  a  right 
to  be  sworn ;  2<//y,  in  which  the  Magistrates  were  bound  to 
swear  him,  though  a  Catholic,  if  required,  and  no  reason  to  the 
contrary  proved ;  and  Zdly,  in  the  way  which  the  Magistrates, 
after  consideration,  and  in  the  knowledge  of  the  facts,  decided 
to  be  proper  and  fitting.     The  pursuer  having  been  willing  to 
take  it  in  the  mode  which  he  alleges  is  used  in  Ireland,  and 
which  we  roust  for  the  present  hold  to  be  the  mode  in  Ireland, 
What  is  it  that  the  summons  next  states?  (Read  summons,  p. 
2).     Then  the  summons  avers  the  imprisonment  under  the 
commitment,  and  that  the  same  "  were  grossly  illegal,  nimious 
and  oppressive,  and  were  done  maliciously,  and  without  any 
reasonable  and  probable  cause."    This  is  the  specific  and  sub- 
stantive averment.    What  follows  is  only  amplification.    I  can- 
not take  this  case  from  a  jury,  and  shall  deeply  deplore  for  the  in- 
terests of  the  subjects  of  the  country,  if  this  interlocutor  shall  stand. 
The  pursuer  was  regularly  and  deliberately  sworn  (of  course  I 
take  the  summons  as  a  statement  merely,  but  as  the  statement  on 
which  we  roust  now  go),  and  after  consideration  as  to  the  man- 
ner in  which  be  should  be  sworn.     Then  he  was  sworn  accord* 
ing  to  the  law  of  the  land, — legally,  effectually,  religiously  sworn. 
Then  a  party  present  makes  a  statement,  the  roost  injurious  and 
insulting  which  can  be  conceived,  and  one  directly  striking  against 
the  religious  faith  and  opinions  of  the  pursuer,  and  that  state- 
ment, accordingly,  as  a  gross  libel,  remains  for  trial.     But  what 
is  done  ?  Upon  this  statement,  that  not  a  word  of  truth  could  be 
got  from  the  pursuer  after  he  had  been  so  sworn,  the  Magistrates 
are  moved  to  swear  him  again,  and  in  a  particular  form, — ^nnd 
this,  the  summons  states,  upon  the  false  and  erroneous  assertion 
that  sucb  was,  and  is  the  form  required  by  the  pursuer's  creed. 


So  far  as  this  is  matter  of  averment>^and  I  think  it  is  wholly 
averment — it  is  enough  for  me  to  say  that  the  pursuer  avers, 
and  offers  to  prove,  that  no  such  form  of  oath  is  required  by  the 
religious  faith  of  Catholics.     Now,  this  is  a  most  vital  pait  of 
the  case.     The  only  pretence  for  making  a  roan  take  an  oath 
different  from  the  legal  oath,  is,  that  bis  religious  faith  is  sucb 
that  be  can  only  be  bound  by  an  oath  in  a  particular  form.     If 
that  ground  is  not  true*  then  swearing  him  in  that  manner  is 
against  law.    If  that  ground  is  not  true,  the  act  is  further  illegal ; 
because,  if  a  person  takes  the  oath  prescribed  by  law,  he  can- 
not be  legally  compelled  to  be  sworn  again  in  a  way  different 
from  the  legal  form,  and  against  his  religious  opinion.     It  that 
ground  is  nut  true,  there  was  no  contempt :  and  so  the  Lord 
Ordinary  seems  to  hold.     Now,  it  is  one  thing  to  administer  an 
oath  different  from  the  legal  form,  if  the  party  is  willing  to  take 
that  oath,  and  acknowledges  it  to  be  binding, — and  another  to 
compel  a  party,  under  the  penalty  of  contempt,  to  take  sucb  an 
oath,  when  he  is  willing  to  be  sworn  in  the  way  the  law  prescribes, 
and  objects  to  the  other  form ;  nay,  when  be  has  been  sworn 
in  the  legal  way  after  discussion.     Whether  this  was  a  form  re* 
quired  by  the  pursuer's  creed,  is  matter  of  fact,  and  most  im- 
portant matter  of  fact ;  for  it  was  the  ground  of  the  motion 
pressed  upon  the  Court.     I  hold  this  must  and  ought  to  bo 
matter  of  proof.     On  that  ground.   1  am  unwilling  to  say  a 
word  upon  the  subject;   but  I  think  it  right  to  state,  thai 
after  all  the  examination  in  my  power,  - 1  am  satisfied  that 
the  sign  of  the  cross  is  no  part  of  the  mode  of  administering 
an  oath  in  Catholic  countries,  or  under  the  Catholic  faith ;  and 
that  they  hold  a  person  to  be  religiously  sworn  by  our  oath, 
and  without  the  sign  of  the  cross.     Further,  I  am  satisfied 
that  this  extraordinary  plan  of  pasting  a  piece  of  white  paper, 
cut  in  the  shape  of  a  cross,  upon  a  Bible,  is  regarded  by  intelli- 
gent Catholics  as  a  gross  and  wanton  insult  to  their  lisith.    Th« 
sign  of  the  cross  is  made  in  token  of  reverence  by  the  partjr 
himself  on  certain  occasions — by  the  priest  in  certain  religious 
rites.     But  to  suppose  that  they  bold  that  to  put  the  hand  on 
a  symbol  of  the  cross  made  by  a  Protestant  clerk, — a  cross  in 
paper,  or  as  in  Mr  Neaves'  Bible  in  ink,  on  one  page, — ^is  a  religioua 
form,  is  truly  to  ascribe  to  them  the  admission  of  gross  idolatry. 
If  Catholics  choose  to  take  it,  good  and  well ;  but  the  law  ad« 
ministered  to  the  pursuer  must  be  the  law  equally  for  everjr 
Catholic  of  every  station ;  and  shall  it  be  said,  that  if  a  Catholic 
takes  the  oath  according  to  the  law  of  the  land,  he  can  be  again 
sworn,  upon  the  allegation  that  he  would  not  be  bound  by  the  oath 
in  the  way  here  proposed,  and  if  he  declines,  be  committed  to 
prison  instantly  tor  contempt  of  Court — by  a  refusal  which  ouljr 
the  more  proves  that  the  man  is  actuated  by  sincere  and  rational 
religious  belief.     I  put  the  case  that  this  had  been  a  Roman 
Catholic  bishop,  or  a  learned  and  intimate  friend  of  mine,  a  mem- 
ber of  the  bar, — is  he  to  be  so  dealt  with  by  an  inferior  magistrate^ 
because  somebody  in  Court  utters  a  gross  and  wanton  libel  upon 
him,  equally  injurious  to  his  character  and  to  his  religious  opi- 
nions, and  that,  when  he  seeks  redress,  alleging  that  the  act  waa 
oppressive  and  illegal,  as  well  as  malicious,  and  without  rea- 
sonable or  probable  cause,  he  can  be  told  this  was  a  contempt  of 
Court,  and  to  a  jury  we  will  not  send  you.     The  v«ry  rase 
lately  occurred  before  my  learned  friend,  the  late  Sheriff  of 
Perthshire,  where  a  Catholic  clergyman  was  to  be  examined  as  a 
witness.  The  Bible  with  a  paper  cross  was  tendered  to  him.  Ha 
declared  that  no  consideration  would  induce  him  to  take  an  oath 
in  a  way  so  revolting,  and  which  his  faith  abjured.     He  was 
much  pressed  by  one  of  the  bailies,  but  the  Sheriff  justly  de- 
clared that  he  could  not,  and  would  not,  compel  him  to  take  the 
oath  in  such  a  form.     The  legal  qualities  under  the  protecting 
Statutes  being  averred,  the  summons  further  avers  that  what 
was  done  was  illegal  and  oppressive.     How  can  this  be  decided 
until  the  facts  are  proved  ?  The  pursuer  says  there  was  no  in- 
quiry.    Is  that  not  a  particular  fact  ?   Is  the  whole  character  of 
the  scene — the  precipitancy,  harshness,  and  manner  in  which  the 
thing  was  done — of  no  moment,  especially  in  at  once  holding 
that  there  was  a  clear  contempt,  without  any  further  inquiry  ? 
So  far  from  thinking  that  there  was  contempt,  on  the  showing 
of  the  summons,  I  should  say  the  pursuer  acted  legally,  honestly, 
and  from  religious  motives.     As  a  proof  of  the  necessity  of 
knowing  the  facts,  I  recollect  Mr  Macfailane  pressed  upon  us,  in 
behalf  of  the  Inferior  Court  prosecutor,  M*Culloch  the  Pro« 
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curator-Btcal,  that  he  could  pot  be  lutpected  of  any  undue 
feeling  againct  the  pursuer,  for  the  profecution  originated  in  the 
puriuer*sown  complaint  of  an  ataauU  committed  on  himaelf,  which 
be  WAS  adduced  to  prove.     That  fact  would  be  a  most  excellent 
ob«cr ration  to  a  jury ;  but  would  it  not  just  weigh  greatly  in  con- 
sidering also  whether  the  man's  refusal  to  be  iworn,  proceeded 
from  any  desire  to  defeat  justice,  or  from  an  honest  feeling 
cbat  be  had  been  regMarly  sworn,  and  that  the  proposal  was  a 
gross  attack  on  his  religious  opinions  ?  Whether  the  thing  was 
lione  oppressively  and  illegally,  I  hold  to  be  a  matter  on  which 
tbe  opinion  and  estimate  of  a  jury  must  be  taken.     A  thing 
aigbt  be  legal,  and  yet,  in  the  circumstances,  most  grossly  op- 
pressive ;  nay,  might  originate  in  the  bitter  spirit  of  intolerant 
Protestant  bigotry ;  and  whether  it  was  oppressive  or  not,  I  ap- 
prehend this  Court  is  incompetent  in  law  to  decide.     Whether 
it  was  illegal,  combines  a  great  variety  of  mixed  matters  of 
faet  and  law,  and  on  which  I  equally  think  that  it  was  es- 
sentially necessary  that  the  opinion  of  a  jury  must  be  taken 
under  (he  guidance  and  direction  of  the  Court  as  to  law,  so 
far  as  there  is  pure  law  in  the  case.     But  the  view  of  the  Lord 
Ordinary   converts  the  question  into  a  point    of   law,    and 
one  of  the  very  deepest  importance.     He  says  that  the  man 
tras  sworn  as  a  Protestant,  and  that  he  was  ordered,  and  com- 
petently ordered,  to  take  another  oath,  because  a  Catholic, 
wbicb  he  bad  no  right  to  refuse.     I  have  already  shown  that 
tbe  ^t  that  he  was  a  Catholic  was  known  before  he  was 
sworn,  according  to  the  summons.     But  what  is  this  role  of 
law  that  is  to  subject  a  man  to  contempt  of  Court  and  sum- 
•ary  imprisonment,  upon  the  ground  that  he  has  been  sworn 
as  a  Protestant,  and  will  not  be  sworn,  as  it  is  called,  as  a 
Catholic.     I  am  not  aware  of  any  law  making  a  distinction  as 
to  a  witness  being  sworn  as  a  Protestant  or  as  a  Catholic     I 
do  not  understand  the  distinction.     The  law  requires  witnesses 
in  Scotland  to  be  sworn  in  a  particular  manner.     Whether 
there  is  any  prescribed  form  of  oath  in  England  or  not,  there  is 
in  Scotland  ;  and  the  form  in  Scotland  is  of  the  more  importance 
that  tbe  Judge  administers  the  oath.  Statute  has  made  exceptions 
for  Quakers  and  another  «ect.    The  common  law  of  this  country, 
and  of  every  country  in  Europe,  as  Lord  Stowell  has  beautifully 
pointed  out  in  a  veiy  striking  judgment,  hns  made  an  exception 
in  regard  to  Jews,  who  have  been  allowed  to  maintain  their  pe- 
culiar laws  and  customs,  even  as  to  marriage,  entire  and  invio- 
hite  in  the  very  heart  of  the  most  artificial  and  most  intolerant 
systems  in  Christendom.   A  special  rule  was  introduced  in  Eng- 
land as  to  Mahomedans  (Morgan's  case,  1  Leach,  64)  by  the  Su- 
preme Court,  after  full  discussion,  and  after  deliberate  inquiry. 
But  we  admit  of  no  exceptions  in  regard  to  Catholics  any  more 
than  Episcopalians.    They  must  equally  take  the  ordinary  oath, 
if  required.     In  practice,  those  who  have  been  In  the  habit  of 
being  sworn  by  holding  and  kissing  the  Bible,  as  being  natives 
of  England,  are  often  indulged  by  being  sworn  in  that  way, — 
a  practice  of  doubtful  authority  and  expediency.     I  do  not  say 
that  if  it  should  be  established  upon  proper  and  full  inquiry  in 
tbe  Supreme  Court,  that  any  particular  individual,  or  at  least 
sect,  did  not  regard  an  oath  as  obligatory  unless  administered  in 
a  particular  way,  it  would  be  incompetent  at  least  for  the  Su- 
preme Court  to  administer  the  oath  in  the  way  that  was  asrer- 
tained  to  be  in  the  understanding  and  principles  of  particular 
sects,  alone  binding  on  their  members,  although  no  such  case 
bu  yet  occarred,  or  has  ever  been  mooted.     And  it  must  be 
kept  in  view,  that  this  comes  to  be  a  very  delicate  sulqect  with 
tts,  when  tbe  Judge  is  the  party  who  administers  the  oath,  and 
i*i»y  thus  be  called  on  to  be  participant  in  forms  of  putting  the 
oath  indecorous  for  the  dignity  and  gravity  of  the  bench.     But 
as  to  any  socfa  distinction  in  regard  to  divisions  among  Chris- 
tians, as  Protestants  and  Catholics,  I  know  of  no  authority  for 
such  a  doctrine,  or  which  sanctions  the  notion  that  the  law  is 
to  be  aecoflHMidated  to  vagaries  or  mummeries  of  every  sect, 
or  of  every  individual — much  less  is  it  to  compel  Catholics  to 
take  an  oath  different  from  that  taken  by  Protestants.     I  find 
no  trace  of  such  a  doctrine  in  Hume ;  and  though  there  is  a 
loose  expression  in  Burnet,  it  is  inconsistent  with  the  very 
doctrine  which  he  himself  lays  down.     Indeed  it  would  be 
difficult  to  say  to  what  length  the  Court  might  be  called  upon 
to  go,  if  it  once  departed  from  the  principle  (which  certaritly 
tbe  spedal  dtatntes  seem  expressly  to  assume),  that  the  form 


of  oath  prescribed  by  the  law  of  Scotland  must  f>e  taken  by 
all  witnesses  who  do  not  fall  within  the  admitted  exceptions. 
Are  we,  in  swearing  a  German  Pandour,  to  adopt  the  notion 
and  practice  of  Hayraddin  Maugrabbtnin  Quentin  Durward — to 
face  him  to  the  east,  and  to  swear  him  by  tbe  Seven  Sleepers 
in  Cologne,  as  the  only  oath  which  we  believe  likely  to  bind 
him.  I  own  I  do  not  see  where  we  are  to  draw  the  line,  or 
refuse  to  adopt  special  forms  of  oath  when  said  to  be  obliga- 
tory on  the  individual,  if  we  once  adopt  tbe  notion  of  varying 
tbe  oath  for  any  sect  or  individual.  But,  still  more,  I  cannot 
find  the  slightest  trace  of  authority  for  the  doctrine,  that  if  par- 
ties are  reaidy  to  be  sworn  according  to  the  Scotch  form  of 
oath — be  they  Presbyterian,  Episcopalian  or  Catholic, — it  is 
competent  to  compel  them  to  take  another  oath  without  any 
inquiry  either  as  to  their  individual  opinions,  or  as  to  the  opi- 
nions of  their  sect.  The  Lord  Ordinary  holds  that  a  Catholic 
is  not  duly  and  religiously  sworn,  if  sworn  as  a  Protestant  is ; 
and  that,  because  he  is  a  Catholic,  he  can  be  compelled  to  take 
another  oath.  My  Lords,  I  own  that  proposition  is  perfectly 
new  to  my  mind.  That  in  the  Justiciary  of  late  years,  a  form 
of  oath  hns  been  administered  to  Catholics  willing  to  take  it,  I 
know;  but  that  is  a  very  different  matter.  The  law  lays 
down  a  form  of  oath,  the  great  characteristic  of  which  is,  that 
it  is  tinctured  with  no  peculiar  tenets,  and  is  based  simply  upon 
a  belief  of  an  Almighty  Being,  and  of  tbe  future  accountability 
of  man.  It  is  framed  for  the  purpose  of  being  taken  by  all  i 
and  I  do  not  find  the  slightest  authority  for  holding  that  the 
law  admits  that  any  who  take  that  oath  are  not  religiously 
sworn,  or  recognises  the  right  to  refuse  to  administer  that  oath 
to  those  who  are  willing  to  take  it.  I  apprehend  that  every 
man  has  a  right  to  be  sworn  in  the  way  which  the  law  has  pro- 
vided. To  subject  him  to  any  other  oath  is  in  itself  a  strong 
proceeding.  To  do  so  upon  the  imputation  that  he  does  not 
recognise  the  obligation  of  such  an  oath,  and  without  inquiry, 
is  a  still  stronger  act.  I  would  require  deliberate  inquiry  into 
the  opinions  of  such  a  body  as  the  Catholics,  before  we,  Pro- 
testants, are  to  hold  that  our  Scotch  oath  is  not  binding  on 
them.  We  know  that  the  peculiar  form  of  holding  and  kissing 
the  Bible  is  the  usual  form  in  England  and  Ireland.  It  is  even 
believed,  that  owing  to  the  unimpressive  way  in  which  an  oath 
is  muttered  over  by  an  officer  in  the  English  courts,  some 
natives  of  both  countries — Episcopalians  as  well  as  Catholics-. 
(the  former  probably  more  than  the  latter),  imagine  that  if 
they  do  not  kiss  the  book,  the  oath  is  not  administered.  But 
in  giving  either  the  option  of  such  an  oath,  one  is,  in  truth, 
showing  questionable  deference  to  the  established  and  legal 
form  in  England  and  Ireland — not  devising  an  oath  for  the 
supposed  opinions  of  one  set  of  Christians.  But,  while  there 
is  a  separate  and  distinct  mode  of  administering  an  oath  to 
Catholics,  by  which  alone  they  can  be  religiously  sworn,  and 
to  listen  down  upon  that  large  class  what  is  not  attempted 
either  in  England  or  Ireland — the  exhibition  and  the  touching 
the  sign  of  a  cross  as  an  article  of  their  creed,  without  any  in- 
vestigation, and  as  a  part  of  the  oath  to  which  they  must  sub- 
mit,— seems  to  me  one  of  the  most  intolerable  acts  of  oppres- 
sion which  I  ever  heard  of.  I  can  only  view  it  as  religious 
persecution.  And  yet,  farther,  if  a  man — I  must  assume  of 
respectability — known  to  be  a  householder — is  called  as  a  wit- 
ness— is  known  to  be  a  Catholic,  and  af^er  some  discussion  as 
to  how  he  is  to  be  sworn,  and  he  professes  himself  ready  either 
to  take  tbe  Scotch  oath,  or  to  be  sworn  according  to  the  way 
in  which  the  oath  would  be  administered  in  Ireland — his  native 
country, — and  he  is  then  deliberately  sworn  according  to  the 
laws  of  Scotland, — is  there  warrant  for  the  notion,  that  an  in- 
ferior magistrate  (without  even  that  inquiry  as  to  the  belief  of 
particular  sects  as  to  oaths,  which  is  not  fitting  for  such  tribu- 
nals, and  without  inquiry  as  to  this  man's  faith),  can  turn  round, 
and  upon  an  expectation  that  the  person  will  be  guilty  of  per- 
jury, order  him,  under  pain  of  contempt,  to  take  another  oath  in 
a  way  which,  to  that  person's  religious  opinion,  is  an  insult  upon 
his  faith  ?  It  does  humbly  appear  to  me  to  be  at  variance  with 
every  principle  of  law.  On  this  part  of  the  case,  I  am  decidedly 
of  opinion  that  there  is  no  power  to  compel  any  person  to  take 
an  oath  different  from  that  prescribed  by  the  law  of  the  hind,  un- 
ltf8ft  it  shall  be  solemnly  decided  after  full  inquiry,  as  in  the  case 
of  Omishund  and  Barker  (1  Atkins,  21)  in  England,  by  autbo*- 
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rirati^e  inquiry  in  the  Supreme  Court,  that  the  religious  tenets 
of  some  particular  sect  require  a  different  form  of  oath  ;  and, 
2dly,  that  when  a  party,  after  discussion  as  to  how  he  should 
be  sworn,  has  been  deliberately  sworn  according  to  the  law  of 
Scotland,  it  is  incompetent — before  any  thing  occurs  in  his  exa- 
mination to  create  suspicion,  without  inquiry  into  his  individual 
opinions,  or  that  of  his  sect,  but  upon  the  avowed  and  public 
imputation  that  he  will  not  feel  the  obligation  of  the  oath 
which  he  has  taken — to  order  him  instantly  to  take  another 
oath,  in  a  form  and  manner  as  unknown  to  him  as  it  is  to  the 
law.     So  far  from  thinking  his  conduct,  in  refusing,  to  be  con- 
tempt, I  regard  the  act  of  which  he  complains  (if  I  am  driven 
now  to  give  an  opinion  upon  it,)  to  be  not  only  illegal,  but  as 
intolerable  oppression  as,  in  a  free  country,  can  be  practised.    I 
regard  it  as  religious  persecution,  or  magisterial  despotism.     It 
is  said  he  did  not  state  the  oath  to  be  against  his  faith.     It 
would  be  somewhat  singular  to  require  from  a  poor  man,  in 
such  a  situation,  to  state  all,  or  the  best  defences  in  law  open 
to  him.    He  says— (See.)    That  was  enough.    The  Magistrates 
took  his  risk  of  going  wrong,  if  he  compelled  him  to  be  sworn 
again.     But  then  I  return  to  the  point,  that  the  whole  of  this 
discussion  is  incompetent  and  premature,  and  can  only  arise 
before  the  jury-^as  it  is  only  fit  and  proper  for  a  jury.     I  had 
at  one  time  intended  to  go  through  the  various  clauses  of  the 
Acts  of  1815,  1819,  1825  and  1830;  and  perhaps  that  is  not 
the  less  necessary,  owing  to  some  very  contradictory  judgments 
in  the  House  of  Lords,  pronounced  on  a  very  imperfect  state- 
ment of  the  clauses  in  these  Statutes.     But  these  various 
enactments  are  well  known  to  the  Court,  and  I  shall  not  go 
through  them.     But  it  is  very  necessary  to  advert  to  the  Judi- 
cature Act,  which,  singularly  enough,  has  not  been  adverted  to 
in  some  of  the  incidental  notices  of  these  matters  in  the  House 
of  Lords — nor  the  distinction  between  the  cases  appropriate 
for  jury  trial,  and  those  not  appropriate,  sufficiently  or  at  all 
brought  out.     The  general  principle  I  apprehend  to  be  clearly 
this:  that  in  the  cases  appropriate  for  trial,  they  can  only,  upon 
the  merits,  be  disposed  of  by  means  of  a  trial.     The  decision 
in  the  case  of  Kerr  establishes  that  point  as  the  general  rule. 
But  further,  the  second  section  of  the  Ist  William  IV.  c.  69, 
plainly  lays  that  down  as  the  principle  applicable  to  all  the  ap- 
priate  causes.     Exceptions  there  are  in  which  it  is  perfectly 
competent  to  decide  the  appropriate  causes  on  matters  of  law ; 
but  these  are  limited  and  peculiar ; — limited  in  character,  and 
peculiar  as  to  the  form  of  procedure.     In  theirs/  place,  the 
provision  in  the  59th  Geo.  III.,  as  to  raising  questions  of  law 
or  relevancy  on  the  summons  and  defences,  was  repealed  by  the 
Judicature  Act,  §  28:  and  none  of  these  provisions  are  now  in 
existence.    I  entreat  your  Lordships*  attention  to  that  important 
point.    The  Judicature  Act  made  separate  and  distinct  provision 
for  the  exceptions.     I  am  quite  aware  that  of  late  years,  since 
the  separate  Jury  Court  was  abolished,  we  have  been  a  little  apt 
in  practice,  but  with  the  consent  of  both  parties,  and  without 
|he  attention  of  the  Court  being  called  to  the  point,  to  con- 
foi^nd  the  proceedings  in  the  Judicature  Act  as  to  the  prepara- 
tion of  ordinary  cases  in  the  Court  of  Session  with  those  cases 
rbat  are  appropriate  to  jury  trial ;  and  the  regulations  as  to  which 
begin  with  the  28th  section.     I  beg  the  Court  to  observe,  that 
all  the  prior  sections  relate  to  the  cases  that  are  not  appropriate 
to  jury  trial ;  ^nd  in  particular,  the  16th  section,  as  to  the  dis- 
cussions of  questions  of  lav  and  relerancy  previous  to  trial,  under 
which  this  interlocutor  is  truly  pronounced  as  if  competent,  relates 
solely  to  the  causes  not  appropriate,  but  which  may  depend  on 
fact.     It  has  no  application  to  the  appropriate  causes.    There 
is  a  totally  separate  and  distinct  set  of  regulations  for  the  ap- 
propriate causes,  as  distinct  as^ny  two  matters  under  one  Sta- 
tute can  be.     3y  the  29th  section  they  are  to  go  to  the  Jury 
Court ;  and  then  the  33d  section  contains  the  following  pro- 
vision — (read  section  33).     This  is  now  the  only  provision.    It 
will  be  observed  that  this  provision,  as  to  the  appropriate  causes, 
admits  of  the  determination  of  such  questions  of  law  and  re- 
levancy only  on  a  completed  record.    No  dovbt  the  parties  have 
sometimes  been  willing  and  anxious  to  get  the  matter  decided 
at  once  f  but  whenever  the  attention  of  the  Court  has  been  called 
to  if,  this  has  been  uniformly  attended  to,  and  there  has  been 
ro  interlocutor,  when  the  notice  of  the  Court  was  directed  to 
the  matter  assoilzieing,  pronounced,  except  on  thje  closed  rjBCord. 


In  the  ease  of  Scott  v.  Carle,  wjiere  a  point  of  law  waa  raised 
as  to  a  process-caption,  the  record  was  prepared — ^tbe  cue  retrans- 
mitted to  the  Court  of  Session  roll,  and  this  Division,  on  advising 
minutes  of  debate,  remitted  to  the  Lord  Ordirwry  to  close  the  re- 
cord and  sustain  the  defences.   My  attention  has  been  directed  by 
one  of  your  Lordships*  number  to  the  case  of  Bell  o.  Mylne.  15th 
June  1838 ;  but  there  there  vn»  a  record.   I  was  for  the  pursoer. 
We  were  most  anxious  to  have  the  questioff  of  law  deddeid.   The 
session  papers  state  that  to  be  the  desire  of  both  parties.    The  ne- 
cessity of  going  to  a  jury  was  never  raised  in  this  Court.    There 
was  a  proper  question  of  law  for  determination, — viz.,  whether,  oo 
the  terms  of  the  minute  of  appointment,  the  teacher  was  remov- 
able,  and  the  point,  that  the  case  ought  to  have  gone  to  trial,  was 
raised  in  the  House  of  Lords  without  ever  having  been  stirred  in 
this  Court,  and  againat  good  £iith, — nay,  against  positive  consent. 
It  is  plain  that  the  point  had  not  been  argued  on  sound  grounds 
in  the  House  of  Lords,  for  Lord  Cottenham  seems  to  think 
that  it  was  optional  to  send  all  cases  to  a  jury ;  and  that  a  part/ 
can  insist  to  show  a  prima  facie  case  for  damages.     The  point 
came  to  be  raised  in  the  House  of  Lords  very  obvionsly,  in 
consequence  of  a  view  which  had  in  the  interval  been  thrown 
out  by  Lord  Cottenham  in  the  case  of  Montgomery  o.  Boswell, 
in  which  his  Lordship,  to  whom  the  distinction  between  the 
cases  appropriate  under  the  Statutes,  and  those  which  the  Court 
may  remit  to  trial  when  they  are  found  to  depend  on  matters  of 
fact,  and  prepare  for  trial  accordingly,  and  which,  to  the  last,  ara 
under  their  discretion,  was  not  (so  far  as  I  see)  diatinctl/ 
pleaded,  appears  to  hold  that  a  case — not  one  of  the  appropriate 
causes — once  remitted  to  the  jury  roll  must  be  tried,  contrary  to 
innumerable  cases  with  us,  and  universal  practice.     In  the  case 
of  Bell  V.  Mylne,  Lord  Cottenham  certainly  takes  a  very  differ* 
ent  view;  but  as  the  distinction  I  have  alluded  to  was  not 
pressed  on  him,  he  seems  to  hold,  that  as  to  all  cases,  even 
those  appropriate  for  jury  trial,  the  Court  may  decide  them  if 
they  choose,  without  a  trial.    If  the  distinction  had  been  pleaded, 
then  it  would  at  once  have  been  seen  that  Bell  o.  Mylne,  as  one 
of  the  appropriate  causes,  had  been  brought  within 'the  33d 
section  of  the  Judicature  Act,  and  so  was  competently  dealt 
with  by  the  Court  as  it  was :  So,  in  Findlater  v.  Duncan,  there 
is  an  incidental  remark  by  Lord  Cottenham  (in  which  I  observe 
that  Lord  Brougham  does  not  intimate  any  concurrence),  that 
the  point  might  have  been  decided  on  the  summons  and  de- 
fences ;  and  I  admit  that  the  question  might,  in  that  case,  have 
been  decided  on  the  records  for  the  point  was  a  distinct  and  pro- 
per question  of  law,  separate  from  the  merits,-^viz.,  whether 
an  action  will  lie  against  road  trustees  to  recover  out  of  the 
trust-funds.     In  this  case  the  action  is  disposed  of  as  an  ordi- 
nary Court  of  Session  cause,  under  the  first  sections,  under  the 
Judicature  Act.    I  think  that  is  manifestly  incompetent.    There 
must  be  a  completed  record  before  the  party  can  be  essoilxied 
upon  any  question  of  law,  in  any  of  the  appropriate  causes. 
This  distinction  was  not  lightly  adopted  by  the  commission 
which  suggested  that  Statute.     It  was  done  upon  two  broad 
principles :  ls<.  That  in  the  appropriate  causes  for  which  a  jury 
was  the  proper  tribunal,  questions  of  law  and  relevancy  were 
not  to  be  raised  until  the  precise  state  of  the  facts  was  obtain- 
ed  by  the  precision  and  accuracy  of  a  record,  with  the  deliberate 
intention  of  excluding  such  attempts  as  are  made  here  to  arrest 
these  cases,  and  exclude  trial ;  and  2dbf,  for  the  purpose  of  hav- 
ing the  proper  separation  of  law  or  relevancy  from  the  fisct 
brought  out  by  means  of  a  record,  so  as  to  prevent  the  Court 
usurping  or  encroaching  upon  the  functions  of  a  jury,  and  de- 
feating jury  trial.     These  were   wise  principles.     They  are 
embodied  in  the  Statute.     I  think   this  case,   and  the  note 
of  the   Lord  Ordinary,  illustrates  their  value  forcibly.     No 
doubt  actions  of  damages  are  often  raised,  which  the  counsel 
for  the  pursuer  know  had  better  be  brought  to  issue  as  speedily 
as  possible,  and  at  the  earliest  stage.     In  several  cases  that 
have  been  before  the  Court,  the  counsel  on  both  sides  have  con- 
curred— for  the  pursuer  as  much  as  for  the  defender — ^in  wishing 
to  sink  the  distinctions  under  the  Statute,  as  to  the  manner,  and 
the  stage  of  the  cause  in  which,  in  the  appropriate  cases,  ques- 
tions of  law  and  relevancy  might  be  raised,  for  the  laudable  par- 
pose  of  bringing  to  a  speedy  result  a  doubtful  or  desperate  ease.    I 
have  done  so  frequently  myself,  when,  along  with  the  counsel 
on  the  other  side,  we  knew  we  were  quite  out  of  form.    But  in 
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all  these  cues,  the  qnestion  on  which  the  judgment  of  the  Court 
was  asked  was  a  proper  question  of  law  or  relevancy,  separable 
from  the  facts, — not  the  whole  merits  of  a  mixed  case,  such  as  the 
present.  And  the  determination  of  such  questions  in  no  degree 
imported  the  superseding  the  functions  of  a  jury.  In  the  case 
of  Bell  V.  Mylne,  the  teacher  in  the  Dollar  Academy  held  his 
office  by  written  appointment.  His  record  stated,  that  there  was 
no  power  to  dismiss  him  under  that  written  document,  and  he 
therefore  claimed  damages.  There  there  was  a  question  of 
law  clear  from  facts.  In  the  case  of  Findlater  v.  Road  Trus- 
tees, the  point  might  have  been  raised  before  trial,  that  an  ac- 
tion did  not  lie  against  road  trustees.  That  was  a  separate 
question  of  law ; — or,  in  the  class  of  questions  which  arise  very 
conveniently  in  framing  issues,  whether  the  action  is  relevant 
without  malice — there  again  is  a  proper  and  separate  question 
of  relevancy ; — or  in  this  case,  if  the  statutory  averments  had 
been  left  out,  and  if  twopence  had  been  tendered,  that  the 
action  would  not  lie  for  more  might  be  pleaded  as  matter  of 
law.  Neither  do  I  wish  to  say  at  present,  that  when  the  re- 
cord is  prepared,  questions  might  not  be  brought  out  in  this 
case,  on  which  a  proper  question  of  law,  entirely  separate  from 
het,  may  not  be  brought  out.  But  the  judgment  of  the  Lord 
Ordinary  is  precisely  of  the  character  of  a  verdict  upon  the 
merits — the  mixed  merits  of  fiict  and  law.  I  have  examined 
every  case  which  has  occurred,  in  which  any  of  the  appropriate 
cases  have  been  disposed  of  on  questions  of  law  and  relevancy,  and 
I  cannot  find  one  in  the  least  degree  analogous  to  the  sort  of  ques- 
tion raised  in  the  present  case,  in  which  the  cause  is  to  be  at  once 
decided,  not  on  any  proper  and  distinct  question  of  law  or  rele- 
vancy separable  from  the  general  merits  of  the  case,  but  on  the 
view  which  the  Court  may  take  of  the  merits,  or  probable  merits 
of  the  cause,  without  trial  and  without  a  jury.  How  many  cases 
hare  there  been  of  the  alleged  illegal  and  oppressive  use  of 
diligence,  or  of  irregular  warrants,  and  similar  actions  of  damages, 
in  which  it  might  have  been  very  easy  for  the  Court,  upon  sum- 
mons and  defences,  to  dismiss  the  action — and  probably  very 
much  according  to  the  law  and  justice  of  the  case — upon  the 
sort  of  a  general  view  of  the  whole  merits  that  is  here  taken. 
No  doubt  there  is  a  practical  suffocation  of  these  cases  in  the 
I&sue-Chambera,  where  the  jury  clerks,  in  the  exercise  of  that 
sQperintendence  which  has  been  so  highly  beneficial,  and  been 
conducted  with  so  much  sagacity,  refuse  to  give  issues,  and  the 
party  generally  finds  out,  and  is  advised,  that  the  nature  of  his 
case  is  such  that  he  ought  to  acquiesce,  and  is  not  likely  to 
take  much  by  an  appeal  to  the  Court :  and  when  the  case  comes 
the  length  of  issues,  it  will  be  open  to  contend,  after  a  full  state- 
ment of  the  facts,  that  there  is  no  issuable  matter.  But  what 
I  object  to  as  utterly  incompetent  under  the  Statute — as  perfectly 
new  in  a  disputed  case — and  as  most  dangerous,  is,  firBt,  the 
decision  of  the  matter  in  the  present  stage  of  the  cause  ;  and 
teeondlf,  the  confounding  a  general  view  of  the  merits  of  the 
whole  case  with  a  proper  distinct  question  of  law  and  relevancy, 
separated  for  the  Court  from  any  matters  of  fact,  or  any  esti- 
mate of,  and  opinion  on,  the  effect  of  the  facts  averred.  I  must 
conclude  with  declaring,  that  to  the  disposal  of  this  case  I 
look  with  the  greatest  anxiety.  I  have  seen  as  much  of  vexa- 
tions actions  of  damages  as  any  man,  and  I  know  how  much  the 
system  of  jury  trial  has  suffered  from  this  evil,  peculiarly  inci- 
dent to  the  first  introduction  to  such  a  system.  But  these  are 
small  matters  when  weighed  against  the  general  principles  on 
which  the  system  is  based.  The  cognisance  of  cases  of  oppres- 
sion and  wrong  by  a  jury,  is  a  most  invaluable  part  of  the  ad- 
ministration of  justice.  Judges  are  not  the  best  fitted  for  esti- 
mating rightly  the  motives  in  which  wrong  originates,  or  the 
character  of  the  acts  in  which  it  consists.  We  are  apt  to  lean 
too  much  to  the  side  of  authority.  We  are  apt  to  judge  of  the 
probable  merits  of  a  case  too  much  from  previous  experience  of 
other  similar  cases.  We  are  the  better  of  the  aid,  and  concurrence, 
and  check  of  a  j  ury  in  disposing  of  such  cases.  Our  function  is  best 
discharged  in  stating  the  law  for  them,  in  the  first  instance,  to  apply ; 
and  if,  in  the  outset  ofsuch  causes  against  Magistrates,  before  even 
we  have  the  benefit  of  the  statutory  check  of  a  completed  re- 
cord, we  constitute  ourselves  the  Judges  of  what  was  oppressive 
or  not,  and  of  the  general  merits  of  the  action  of  damages,  I 
fear  that  one  of  the  greatest  uses  of  jury  trial,  and  one  of  the 
l>eBt  aaffgoardt  for  the  liberties  of  the  subject,  would  be  soon 


defeated.  In  the  present  case — where  there  is  a  certain,  and 
very  great  protection  given  to  inferior  magistrates,  but  where 
the  party,  in  terms  of  the  Statute,  undertakes  to  prove  that  the 
act  was  not  only  illegal  but  oppressive,  malicious,  and  without 
reasonable  or  probable  cause, — I  bold  it  to  be  entirely  beyond 
the  power  of  the  Court  to  intercept  the  case  from  trial,  on  its 
own  view  of  the  facts  and  general  merits  of  the  action.  I  see 
no  question  of  law  or  relevancy  separable  from  the  estimate 
which  the  Court  take  of  the  piopriety  and  character  of  the  acts 
done,  in  which  the  oppression  is  stated  to  consist. 

Lord  Mancreiff — This  appeared  to  me  to  be  a  short  and  very 
simple  case,  but  the  opinion  now  delivered  renders  it  one  of 
vital  importance  to  the  law.  I  thought  we  were  to  ju<lge  on 
the  facts  set  forth  in  the  summons ;  and  the  question  is  not, 
what  is  the  proper  form  in  which  an  oath  is  to  be  administered  to 
Roman  Catholics,  or  whether  the  Magistrates  exercised  a  sound 
discretion  in  the  manner  in  which  they  acted  here ;  but  the  ques- 
tion is,  whether  magistrates,  sitting  as  Judges,  and  pronouncing 
judgment,  must,  in  every  case  where  a  party  avers  malice,  go  be- 
fore a  jury?  If  it  appear  expedient  to  the  Lord  Justice- Clerk 
and  Lord  Medwyn,  I  am  willing  to  go  to  the  whole  Court  for 
their  opinion  on  the  matter.  After  the  cases  of  Duncan  and 
Bell,  I  entertain  no  doubt  that  it  is  not  only  competent  to,  but 
is  the  bounden  duty  of  the  Court,  where  no  case  is  stated  on 
record  that  ought  to  go  to  a  jury,  to  give  judgment  without 
allowing  it  to  go  farther.  In  Duncan's  case  it  was  held  by  Lord 
Cottenham  that  the  Court  ought  to  have  disposed  of  the  case 
on  the  summons  and  defences ;  and  he  reversed  the  interlocutor, 
remitting  the  cause  to  a  jury,  holding  that  no  relevant  case  was 
set  forth  in  the  summons.  I  don't  know  whether  be  proceeded 
accurately  upon  the  Statutes,  but  it  is  evident  be  considered 
them  carefully,  and  so  decided.  In  the  case  of  Duncan,  the 
wrong  was  committed  by  servants,  and  it  not  being  averred 
that  it  was  done  through  the  fault  of  the  trustees,  the  action 
was  held  to  be  irrelevant.  Here  it  is  attempted  to  make  Judges 
liable  for  what  was  done  in  the  judicial  seat.  In  the  case  of 
Bell,  Lord  Cottenham  repeats  his  law,  that  it  is  within  the 
competency  of  the  Court  to  take  cognizance  of  the  relevancy  of 
the  action  on  the  summons  and  defences.  In  Forbes  v,  Allison, 
1823,  it  was  said  there  was  no  relevancy  in  the  action,  and  it 
was  so  found.  This  was  done  upon  the  issues ;  and  accordiiig 
to  the  uniform  practice,  the  record  is  not  closed  till  the  issues 
be  settled.  Having  these  authorities,  I  am  not  called  upoiji,  nor 
entitled  to  go  into  the  terms  of  (he  Statutes.  Holding  that 
it  is  within  our  competency  to  decide  upon  the  relevancy,  I  hold 
that  there  is  no  case  against  the  Magistrates  which  can  be  sent 
to  a  jury.  They  were  sitting  as  Judges,  and  the  thing  complained 
of  is,  that  they  ordained  the  pursuer  to  be  imprisoned  for  con- 
tempt of  Court ;  that  is,  that  they  pronounced  a  judgment 
against  which  the  pursuer  complains.  But  there  must  be  some 
specific  statement  of  wilful  illegality.  The  Magistrates  cannot 
be  liable  for  error  of  judgment.  There  must  be  illegality  in 
the  thing  done  ;  and  it  won't  do  to  say  the  Judges  decided  ma- 
liciously,— otherwise,  every  party  who  loses  bis  cause  might 
drag  Judges  before  a  jury  in  an  action  of  damages.  It  is  easy 
to  put  in  the  word  maliciously ;  and  if  a  party  were  to  say  a 
legal  sentence  was  pronounced  maliciously,  would  that  sufiice  ? 
Illegality  must  first  be  established,  and  so  clearly,  that  Judges 
could  not  have  so  acted  in  bona  fide.  I  think  the  thing  com- 
plained of  here  was  injudicious,  but  it  was  not  illegal.  How  can 
I  say  that  it  was,  when  it  is  in  accordance  with  an  established 
practice,  not  of  yesterday,  and  frequently  resorted  to?  It 
occurred  in  the  noted  trial  of  Burke,  where  a  witness  was  sworn 
in  the  ordinary  way ;  but  it  having  turned  out  that  he  was  a 
Roman  Catholic,  he  was  asked  if  he  wished  to  take  the  oath  a 
second  time  in  another  form  ?  He  said  he  did  not  know ;  but  he 
was  afterwards  sworn  in  the  form  here  complained  of.  It  is  the 
general  practice  to  swear  Catholics  on  a  representation  of  the 
cross  i  and  the  clerks  of  Justiciary  carry  with  them  Bibles  marked 
for  that  purpose.  Now,  I  am  not  going  into  the  question  whether 
this  be  a  right  practice  or  not.  It  is  not  needful  for  the  deter- 
mination of  this  case;  and  it  is  not  stated  in  the  summons  that 
no  such  practice  obtains.  If  Hare,  in  the  case  referred  to,  had 
refused  to  take  the  oath  a  second  time  in  the  form  proposed,  it 
would  have  furnished  an  additional  reason  for  insisting  upon  his 
compliance ;  and  bad  he  refused,  he  would  have  been  committed. 
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If  it  had  not  been  insisted  in,  how  would  the  matter  have  stood 
before  the  jury  ?  It  has  been  the  practice  since,  and  must  have 
been  in  observance  before  ;  and  it  is  not  spoken  of  as  a  novelty. 
It  may  be  wrong,  and  founded  on  a  mistake,  as  to  its  not  being 
contrary  to  the  Roman  Catholic  creed.  But  the  Judges  only 
f>ropose  an  oath  in  the  form  recognised  by  practice,  and  the 
witness  refuses.  It  is  said  that  it  was  suggested  in  insulting 
terms,  but  the  case  against  Lawson  is  reserved.  The  Procura- 
tor-fiscal moves  the  Court  to  administer  the  oath  in  a  different 
form  i  and  the  Justices  require  Mone  to  take  it ;  he  refuses,  and 
it  is  said  the  requisition  was  insulting  to  his  fi^elings.  But  sup* 
pose  it  were,  where  is  the  illegality  in  the  Magistrates  having 
ordered  his  imprisonment  ?  It  may  be  he  has  a  right  to  refuse, 
and  henceforth,  it  may  be  proper  to  say  to  Justices,  you  shall 
not  enforce  the  taking  of  this  form  of  oath ;  but  meanwhile, 
how  can  I  say  that  it  was  illegal  ?  He  does  not  say  that  it  W4s 
contrary  to  his  conscience,  but  merely  that  he  had  been  already 
Bworn.  Nothing  is  averred  to  bring  it  within  a  case  of  malice. 
On  the  summons  and  defences  there  is  no  relevancy  ;  and,  ac^ 
cording  to  the  case  of  Duncan,  we  are  not  only  entitled,  but 
bound  to  dismiss  it. 

Mord  Meadowbank  absent. 

Th6  Court  pronounced  the  following  interlocutor : 

*'  Adhere  to  the  interlocutor  complained  of;  refuse  the  de« 
sire  of  the  note,  and  of  new  6nd  expenses  due  {  allow  the  ac- 
count to  be  given  in,  and  remit  the  same,  when  lodged,  to  the 
auditor  to  tax  and  report." 

Lord  Ordinary,  Cockburn. — For  the  Pursuer,  Maitland ;  John 

Cullen,  W.S.,  >4^en/.— -For  the  Justices,  Rutherfurd,   Handy- 

Side;  Wotherspoon  and  Mack,  W.8.,  Agents — For  Procurator- 

fiscal,  Macfarlane;  Lockhart,  Hunter  and  Whitehead,   W.S., 

4gents,^B,  Clerk — [J,W,] 


2d  March  1842. 
First  Division. — (H.  B.) 

No.  143. — William  Mubrat*  Pursuer^  v.  Miss  Anns 
Matilda  Murray  and  Others^  Defenders, 

Entail — Fetters.-..Resolutive  Clause-^Held  that  a  power  of  sale 
was  effectually  excluded  by  an  entail,  which,  after  prohibiting 
**  to  sell,  alienate  or  dispone,"  resolved  the  right  of  the  party 
doing  any  thing  **  in  the  contrary  of  the  said  provisions,  either 
by  alienating  or  disponing,**  without  mentioning  selling,— and 
irritated  **  the  debts,  deeds,  crimes,  and  delicts**  of  the  party 
doing  any  thing  "  in  the  contrary  of  the  said  provisions,  either 
by  alienating  or  disponing,**  **  or  contracting  debts,**  or  by 
committing  the  crime  of  treason,  or  any  species  thereof,  or  any 
other  crime  or  delict,  or  doing  any  other  deed,  civil  or  criminal" 

In  1825y  William  Murray  of  Polmaise,  the  heir  in 
possession  of  the  entailed  estate  of  Pitlocbie,  obtained 
an  Act  of  Parliament  empowering  him  to  sell  that 
estate,  and  apply  the  price  in  the  purchase  of  the  estate 
of  Cockspow  belonging  to  himself  in  fee-simple,  of 
TPhich  he  was  bound  to  execute  an  entail  at  the  sight 
of  the  Court  of  Session,  "  containing  all  clauses  need- 
ful in  favour  of  the  heirs  called  to  the  succession  by 
the  aforesaid  entail  of  the  estate  of  Pitlocbie,  and  ac- 
cording to  the  same  series  and  substitution,  and  under 
all  the  provisions  and  conditions,  declarations,  and 
clauses  prohibitory,  irritant  and  resolutive,  that  are 
contained  in  the  said  deed  of  entail ;  and  which  entail 
3hall  bind  the  institute  as  well  as  the  substitute,  so  that 
the  said  lands  and  estate  of  G>ckspow,  and  others  so 
to  be  conveyed,  may  be  enjoyed  by  the  same  persons 
who  would,  under  the  said  deed  of  entail  of  Pitlocbie, 
Iiave  enjoyed  the  said  entailed  estate,  to  be  sold  as 
aforesaid.-'  When  this  Act  was  obtained,  it  was  be- 
lieved that  the  entail  was  perfectly  valid;  but  Mr 
Murray,  having  been  advised  that  it  was  defective  in 


the  resolutive  and  irritant  clauses,  brought  the  present 
action  of  declarator,  in  which,  subsuming  that  the  fet- 
ters did  not  apply  to  sales,  he  concluded  to  have  it 
found  and  declared  that  he  has  "  full  and  undoubted 
right  and  power  to  sell  the  said  lands,"  and  that  certain 
missives  of  sale,  entered  into  between  him  and  John 
Murray,  merchant  in  Liverpool,  "  constituted  a  valid 
sale ;"  and  further,  that  he  <<  has  sole  and  exclusive 
right"  to  the  price,  and  that  the  same  is  his  **  absolute 
property."  At  the  same  time  with  the  declarator  an 
adjudication  in  implement  was  brought  by  John  Mur- 
ray the  purchaser. 

The  fetters  of  the  entail  are  as  follows : — It  is 
*'  provided  and  declared,  and  shall  be  so  declared  by  the  infeft"- 
ments  to  follow  hereupon,  and  by  the  services,  retours,  pre- 
cepts, and  instruments  of  sasine,  of  roe,  or  of  the  succeeding 
heirs  of  tailzie  in  all  time  coming,  that  it  shall  be  nowise  leiaome 
nor  lawful  to,  nor  in  the  power  of  me  or  the  heirs,  male  or  female, 
of  my  body,  nor  of  the  other  heirs  of  tailzie  above  written,  nor  the 
descendants  of  their  bodies,  to  tell,  alienate,  or  dispone  tbe  lands 
and  others  before  rehearsed,  or  any  part  or  portkm  thereof, 
either  irredeemably  or  under  reversion,  or  to  grant  wadsets  or 
infeftments  of  annualrent  furth  of  the  same,  or  to  burden  the 
said  lands  with  any  servitude  or  other  burdens  whatsoever;  nor 
to  set  nor  grant  any  tacks  of  the  same  above  the  space  of  ten 
years,  and  not  under  the  ordinary  rent ;  neither  shall  it  be  law- 
ful to  them,  nor  in  the  power  of  them  or  any  of  them,  to  con- 
tract any  debt  whatsoever,  nor  to  commit  any  crime  of  what- 
soever kind,  and  particularly  the  crime  of  treason,  or  any  spedea 
of  it,  or  to  do  or  commit  any  other  fact  or  deed,  civil  or  orimi- 
nal,  whereby  the  lands  and  others  before  mentioned,  or  any  part 
thereof,  may  be  apprized  or  adjudged,  or  any  other  iDMiner  of 
way  evicted,  forfeited,  or  become  caduciary,  or  the  order  of 
succession  hereby  set  down  anywise  altered,  innovate,  or  in- 
fringed, in  prejudice  of  this  present  tailzie,  or  of  those  who  shall 
succeed  in  virtue  thereof;  and  if  I  or  any  of  the  heirs  of  tailziei 
of  whatsoever  sex,  that  shall  happen  to  succeed  by  virtue  of  these 
presents  in  time  coming,  or  my  or  their  descendants,  shall  do 
anything  in  the  contrary  of  the  said  provisions,  either  by  alien* 
ating  or  disponing  the  lands  and  others  before  written,  or  anj 
part  thereof,  or  contracting  debts,  either  real  or  personal,  or  by 
committing  the  crime  of  treason,  or  any  speeies  thereof,  or  any 
other  crime  or  delict,  or  doing  any  other  deed,  civil  or  criminal, 
the  said  debts,  deeds,  crimes,  and  delicts,  and  all  and  every  on« 
of  them,  shall  not  only  ipso  facto  become  null  and  void,  in  so 
far  as  concerns  the  lands  and  others  before  written,  so  that  they 
shall  be  nowise  affected  or  hardened  therewith,  in  prejudice  of 
the  succeeding  heirs  of  tailzie  and  provision  ;  but  also,  the  con- 
tra veners  shall  not  only  forfeit,  amit,  and  tyne  their  right  to,  and 
interest  in  the  lands  and  others  before  specified,  bat  likewise  to  the 
maills,  duties,  rents,  profits,  and  casualties  thereof,  and  the  same 
shall  be  nowise  affectable  by  the  contravener's  creditors,  nor  shall 
they  be  affectable  by  them,  nor  fiill  under  their  single  or  liferent 
escheats,  and  the  said  haill  lands,  and  maills  and  duties  thereof, 
shall  ipsofaeto,  from  and  after  the  respective  deeda  of  contravene 
tion,  be  devolved  npon,  and  pertain  and  belong  to  the  person  that 
shall  be  next  and  have  right  to  succeed  by  virtue  hereof,  free  from 
all  debts,  deeds,  crimes,  and  delicts  done,  contracted,  and  com- 
mitted by  the  contraveners,  and  it  shall  be  lawful  to  the  person 
having  right  to  succeed,  to  use  any  legal  or  formal  method  for 
establishing  the  right  of  the  said  lands  in  their  person,  in  re- 
spect the  contravener's  right  will  be  resolved  and  extinct  from 
the  time  of  the  contravention,  as  if  he  were  naturally  dead." 

The  substitute  heirs  pleaded  in  defence — 1.  That 
the  entail  of  the  lands  of  Cockspow  contains  an  eflfec- 
tual  prohibition  against  the  heir  in  possession  selling 
the  estate,  and  that  consequently  the  pursuer,  in  enter- 
ing  into  the  missive  of  sale  libelled  on,  acted  beyond 
bis  powers,  and  in  contravention  of  the  entail :  2.  That, 
at  all  events,  the  pursuer  is  not  entitled  to  have  it  de- 
clared against  the  defenders,  that  he  has  right  to  grant 
dispositions  of  the  entailed  lands :  3.  That  the  pursuer 
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is  barred,  personali  exceptione,  from  violating  the  pro* 
hibition  of  the  deed  of  entail  executed  by  himself.  4. 
Even  if  the  sale  of  the  lands  were  found  good,  the 
pursuer  is  bound  to  reinvest  the  price  for  the  benefit 
of  the  substitute  heirs. 

The  Lord  Ordinary,  in  reporting  the  cause  on  cases, 
ijisued  the  following  note : 

'*  The  present  question  relates  to  the  validity  or  snflSciency 
of  the  resolutive  and  irritant  clauses  of  a  tailzie.  The  Lord 
Ordinary  is  inclined  to  think  that  the  leading  plea  of  the  pur- 
suer is  well  founded ;  but  as  the  case  is  not  precisely  similar  to 
any  that  have  recejiitly  occurred,  though  it  turns  on  the  same 
principles  uf  nice  construction  which  have  ruled  many  other  cases 
of  tailzie  during  the  la^t  half  century,  while  there  is  one  decision 
of  this  Court  (not  carried  to  appeal)  adverse  to  the  first  plea  of  the 
parguer,  it  is  thought  most  suitable  in  every  view  to  report  the 
cause  to  the  Court. 

"  I.  The  resolutive  clause  is  objected  to  on  this  ground,  that 
while  the  prohibitions  of  the  tailzie  are  so  conceived  as  to  pre- 
vent the  heirs,  in  express  terms,  *  to  se//,  alienate  or  dispone*  the 
said  lands,  the  resolutive  clauae  only  takes  effect  if  the  heirs 
*»biiil  do  anything  in  the  contrary  of  the  said  provisions,  either 
hy  aUenaling  or  disponing  the  lands  and  others  before  written, 
or  any  part  thereof,  or  contracting  debts,  either  real  or  personal, 
or  by  committing  the  crime  of  treason,'  ^.  As  the  resolutive 
clause  is  thus  framed,  not  simply  by  a  general  reference  to  the 
probihitiona,  but  by  a  repetition  of  particulars  in  which  '  selling* 
is  omitted,  it  is  argued  that  sales  are  not  rescinded.  To  this  it 
is  answered,  that  *  sales*  are  synonymous  with  alienations  and  die* 
positions,  and  as  these  latter  acts  are  specially  reaolved,  the  clause 
is  sufficient  to  include  sales. 

"  Now,  if  this  be  held  as  an  open  point,  the  Lord  Ordinary 
must  own  that  he  doea  not  consider  the  answer  sufficient.  It 
humbly  appears  to  him  the  words  '  sell,  annailzie  or  dispone,' 
are  neither  sguongmous  and  exchangeable  terms  in  themselves, 
—nor  does  the  Act  1685  authorise  them  to  be  so  treated.  For 
the  Act  carefully  sets  forth  the  three  words  successively  ;  and  it 
is  difficult  to  bold  that  any  party  can  make  the  restraint  com- 
plete without  using  the  whole  words  of  the  Statute.  Take  the 
case  that  a  proprietor,  in  framing  a  tailzie,  limited  the  pro- 
hibitory clause  to  the  case  of  '  selling*  only,  would  that  reach  a 
free  gift  by  disposition  inter  vivos  f  It  is  thought  that  it  would 
not,  though,  of  coarse,  a  prohibition  against  disponing  would 
effectually  apply  to  such  a  case.  Again,  if  a  prohibitory  clause 
were  directed  against  sales  only,  would  it  reach  an  alienation  by 
fen-contract  f  The  Lord  Ordinary  is  inclined  to  think  that  it 
would  not. 

"  It  is  hardly  thought  that  this  question  is  determined  by  the 
cases  of  Queensberry  (1  Bligh,  339),  and  of  Stirling  (Fac.  Col., 
20ib  February  1621} ;  in  both  of  which  a  prohibition  against 
*  disponing*  was  held  to  strike  against  long  leases,  and  even 
ststijd  to  be  equivalent  to  a  prohibition  against  alienations. 
Though  '  disposition'  and  '  alienation'  may  be  equivalent  terms, 
it  would  not  necessarily  follow  that  sales,  and  dispositions,  and 
alienations  are  also  synonymous.  A  sale  may  notoriously  be 
effected  by  minute,  or  by  articles  of  roup,  or  by  an  obligation  to 
sell,  on  which  adjudication  in  implement  may  be  pursued  by  the 
purchaser  without  the  heir  himself  executing  the  direct  act  of 
alienation  or  disposition. 

"  Still  the  question  remains,  whether  the  point  be  open  ?  In 
the  case  of  Qumbie,  in  1758  (Diet.  p.  15,510),  it  was  certainly 
found  by  this  Court  that  the  prohibition  to  annailzie  and  dis- 
pone in  an  entail,  '  implied  a  prohibition  to  sell;*  but  when  the 
case  was  carried  to  appeal,  their  Lordships  waived  deciding  that 
point,  and  affirmed  the  judgment  of  this  Court,  on  the  ground 
that  an  entail  without  a  resolutive  clause,  was  not  protected  by 
the  Act  1665,  which  rendered  it  unnecessary  to  consider  any 
other  ground  of  reduction. 

"  But  undoubtedly  the  very  question  which  here  arises,  oc- 
curred in  1803  in  the  case  of  Stobbs,  (Diet.,  p.  15,542,)_it 
seems  then  to  have  undergone  an  elaborate  discussion  by  the 
first  counsel  at  the  bar ;  and  the  Court  found  that  an  entail  con- 
taining a  distinct  prohibition  against  selling,  while  the  resolutive 
clause  was  directed  against  disponing  only,  was  nevertheless 


effectual.  That  case,  however,  was  not  carried  to  appeal,  and 
under  the  literal  rules  as  to  the  construction  of  tailzies,  which 
have  been  more  fully  recognised  since  1803  than  they  were  pre- 
viously understood,  the  Lord  Ordinary  greatly  doubts  if  the 
single  decision  now  referred  to,  ought  to  be  held  as  settling  the 
law  upon  an  entail  expressed  in  its  different  clauses  as  that  now 
before  the  Court  has  been  framed. 

"  II.  The  next  objection  urged  against  the  tailzie,  is  founded 
on  a  supposed  defect  or  insufficiency  in  the  irritant  clause.  It 
is  contended  that  this  clause,  as  expressed,  is  incomplete,  as  it 
cannot  be  held  in  strict  construction  to  irritate  the  right  even  of  a 
paity  alienating  and  disponing. 

"  This  is  evidently  a  point  of  nicety  and  difficulty.  The 
irritant  clause,  as  expressed,  declares,  that  '  the  said  lands,  &c., 
shall  ipso  facto,  from  and  after  the  respective  deeds  of  contra^ 
vention,  be  devolved  upon,  and  pertain  and  belong  to  the  person 
that  shall  be  next,  and  have  right  to  succeed  by  virtue  hereof, 
free  from  all  debts,  deeds,  and  delicts  done,  contracted,  and 
committed,'  &c  And  the  pursuer  argues  that  the  word  '  deeda' 
roust  be  construed,  as  it  was  in  the  cases  of  Adam  and  of  Lang, 
to  mean  only  deeds  of  feudal  delinquency. 

"  But  there  are  terms  used  in  the  irritant  clause  here,  which 
create  some  distinction  between  the  present  case  and  those  re- 
ferred to.  For  example,  in  the  outset  of  it,  the  forfeiture  is 
declared  to  commence  '  from  and  after  the  respective  deeds  of 
contravention,*  which  certainly  is  a  very  comprehensive  term,  and 
may  and  probably  must  be  construed  to  apply  to  all  acts  of  contra- 
vention struck  at  by  the  prohibitory  clause.  If  so,  when  the 
clause  goes  on  to  declare  that  the  next  heir  shall  have  right  to 
the  auccession,  *  free  from  all  debts,  deeds,  and  delicts  done, 
contracted  and  committed,'  it  may  perhaps  be  justly  inferrea 
that  the  deeds  here  struck  at  were  part  of  the  same  deeds  as 
those  comprehended  in  the  preceding  line  of  the  same  clause. 
Indeed,  had  there  been  a  slight  transposition  of  a  single  word 
— in  particular,  if  it  had  been  said  that  the  D|;xt  heir  should  suc- 
ceed '  free  from  all  deeds,  debts,  and  delicts  done,  oomtracted, 
and  committed,*  &c,  the  case  would  have  come  very  near  indeed 
to  the  case  of  Finzean,  very  lately  decided  by  this  Court,  (1 7th 
June  1840.)  See  2  D.  B.  and  M.  Reports,  p.  1162. 

*'  At  the  same  time,  the  clause  as  it  stands,  certainly  does 
bear  a  very  remarkable  similarity  to  the  irritant  clauae  in  the  case 
of  Lang,  and  still  more  to  that  of  Blairadam,  in  both  of  which 
the  irritancies  were  held  by  the  House  of  Lords  to  have  been 
imperfectly  expressed.  But  there  is  a  difference  here  which  it 
is  of  great  importance  for  the  Court  to  keep  in  view,  so  as  to 
make  the  determination  of  the  present  case  perfectly  reconcile- 
able  with  those  in  the  cases  of  Finzean,  Auchindoir,  &c.,  which 
have  been  recently  before  the  Court. 

"  In  conclusion,  it  may  be  proper  to  observe,  that  there  is 
one  branch  of  the  defenders'  argument  founded  on  the  validity 
and  efficacy  of  destinations  inter  lueredes,  when  accompanied  by 
prohibitory  clauses,  but  unprotected  by  effectual  irritant  clauses, 
to  which  no  answer  is  made  in  the  pursuer's  revised  case.  But 
if  the  resolutive  or  irritant  clause  be  held  defective,  the  pur- 
suer has  a  legal  power  to  sell  the  estate  in  the  meantime ;  and 
he  cannot  be  bound  (as  found  in  Ascog)  to  reinvest  the  price 
during  his  own  life.  If,  however,  the  sale  shall  be  only  colour- 
able, and  if  any  competition  as  to  the  estate,  or  possibly,  in 
certain  circumstances,  even  as  to  its  price,  shall  arise  between 
the  heirs  of  entail  and  the  pursuer's  heirs  as  ^atinVous  disponees 
under  mortis  causa  deeds,  it  is  thought  that  such  questions 
should  be  reserved.  The  entail  here  is  at  least  equivalent  to  a 
destination  fortified  with  a  prohibitory  clause  ;  and  the  doctrine 
of  all  the  institutional  writers  on  the  law  of  Scotland — (Sec 
Erskine,  B.  III.  t.  8,  sec.  23,  and  Bell's  Principles,  No.  1717), 
has  not  been  abrogated,  declaring  that  a  party  possessing  on  such 
a  right,  cannot  alienate  the  estate  by  gratuitous  deeds  to  take 
effect  after  his  own  death  inter  hteredes.  On  the  contrary,  in 
the  late  case  of  Strathbrock,  this  was  declared  by  the  House  of 
Lords  to  be  still  an  open  point  (See  1  Robinson's  Reports,  p. 
906.)  From  the  very  general  and  comprehensive  terms  of  the 
conclusions  of  the  supplementary  action  in  the  present  instance^ 
it  is  apprehended  that  the  power  of  the  pursuer  as  to  the  sale 
of  the  estate,  and  disposal  of  the  price,  should  be  limited  to 
onerous  or  gratuitous  deeds,  to  take  effect  during  his  own  life ; 
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reserTing  all  questions  inter  Karedes^  if  any  sach  should  ever 
»» 


occur. 

When  the  caase  came  to  be  advised,  the  Court  or- 
dered it  to  be  laid,  for  consulation,  before  all  the 
Judges. 

The  following  opinions  were  returned : 
Lord  Moncreiffy  concurred  in  by  Lords  Mecidow^ 
hanky  Medwyjiy  Jeffrey ^  Cockburn  and  Murray : 

'*  The  object  of  this  action  is  to  have  it  found  and  declared, 
that  the  pursuer  has  power  to  make  an  effectual  sale  of  the  lands 
of  Cockspow  and  others,  in  which  he  stands  invested  under  a 
disposition  and  deed  of  entail  executed  by  himself,  in  obedience 
to  the  express  provisions  of  an  Act  of  Parliament  of  the  57th 
Geo.  III.  The  summons  sets  forth,  by  a  recital  of  the  terms 
of  that  entail,  that  the  pursuer  had  succeeded  to  the  lands  of 
Pitlochie  and  others,  as  an  heir-substitute  of  entail,  under  a  deed 
executed  by  Patrick  Murray  in  1727;  and  that,  having  become 
proprietor  of  the  lands  of  Cockspow  and  others  in  fee-simple, 
be  had  obtained  an  Act  of  Parliament  for  enabling  him  to  sell 
the  said  lands  of  Pitlochie  and  others,  at  the  sight  of  this  Court, 
on  condition  that  the  price  should  be  applied  in  the  purchase  of 
the  lands  of  Cockspow  and  others,  and  that  these  lands  should 
be  entailed  on  the  same  series  of  heirs, — be  being  bound  to  exe- 
cute, at  the  sight  of  the  Court,  a  deed  of  entail,  *  containing  all 
clauses  needful,  in  favour  of  the  heirs  called  to  the  succession 
by  the  aforesaid  entail  of  the  estate  of  Pitlochie,  and  according 
to  the  same  series  and  substitution,  and  under  all  the  provisions 
and  conditions,  declarations,  and  clauses  prohibitory,  irritant 
and  resolutive,  that  are  contained  in  the  said  deed  of  entail,  and 
which  entail  shall  bind  the  institute  as  welt  as  the  substitutes,' 
&c.  It  is  further  set  forth,  that  the  sale  took  place,  and  that 
the  entail  of  Cockspow  was  executed  in  terms  of  the  Statute, 
on  which  the  pursuer  was  infeft.  Then  the  summons  states, 
that  the  pursuer  has  entered  into  an  onerous  contract  for  the 
aale  of  these  lands  of  Cockspow  and  others,  and  proceeds  to  con- 
.  elude  to  have  it  found  and  declared — l$i,  '  That  the  pursuer 
has  full  and  undoubted  right  and  power  to  sell  the  said  lands  of 
Cockspow,*  &c.,  *in  any  way  he  may  think  proper,  at  a  fair  price 
or  other  onerous  consideration  ;'  and  2d,  *  that  the  foresaid  mis- 
aives  of  sale,  entered  into  between  him  and  the  said  John  Mur- 
ray as  aforesaid,  constitute  a  good  and  valid  sale,  and  binding 
on  the  said  pursuer,'  &c. 

''/'It  certainly  presents  a  remarkable  peculiarity  in  this  case, 
that  the  pursuer,  after  having  found  it  necessary,  with  the  consent, 
it  may  be  presumed,  of  the  subsHtute  heirs  of  entail,  to  obtain 
an  Act  of  Parliament  for  enabling  him  to  sell  the  lands  of  Pit- 
lochie which  he  held  under  an  entail  said  to  have  contained 
precisely  the  same  clauses  which,  in  terms  of  that  Act,  were 
made  to  constitute  the  conditions  of  the  entail  of  Cocknpow, 
should  now  bring  an  action  to  have  it  found  by  this  Court  that, 
notwithstanding  those  clauses,  he  has  power  to  sell  the  lands  of 
Cockspow  absolutely  and  unconditionally.  The  meaning  of 
this,  however,  is  plain  enough.  It  must  be  supposed,  either 
that  the  pursuer  has  now  discovered  some  essential  defect  in  the 
entail,  which  was  not  observed  while  he  held  the  lands  of  Pit- 
lochie, or  otherwise,  that  the  law  and  the  principle  of  judgment 
in  such  cases  have  been  changed  since  the  time  when  the  Act 
of  Parliament  was  obtained,  and  the  new  entail  was  executed 
under  the  authority  of  this  Court.  Whatever  may  have  been 
the  decisions  pronounced  in  particular  cases,  and  however  it  may 
be  thought  that  there  is  difficulty  in  this  as  in  other  branches 
of  law,  in  reconciling  all  the  decisions,  I  cannot  assent  to  the 
proposition,  that  the  law,  or  the  principle  of  judgment  in  the 
application  of  it,  has  undergone  any  change.  But  it  is  a  possible 
thing  that  the  discussion  of  other  cases  may  have  disclosed  a 
legal  defect  in  this  entail,  which  had  not  before  occurred  to  the 
party  or  his  advisers :  And  if  it  be  so,  it  is  perfectly  fair  for 
the  pursuer  to  try  the  question  concerning  the  extent  of  his 
power  with  reference  to  onerous  deeds  of  sale. 

"  It  seems  to  be  very  clear,  on  the  one  hand,  that  the  pur- 
suer can  be  in  no  better  situation,  as  the  fiar  in  possession  under 
the  entail  of  Cockspow,  than  he  was  as  the  entailed  proprietor 
of  Pitlochie.  All  the  restraining  clauses  being,  as  the  Act  of 
Parliament  required,  expressly  applied  to  him  as  institute,  he 


can  have  no  power  which  he  would  not  have  had  as  the  tmbsli' 
tute  heir  under  the  entail  of  Pitlochie  ;  and  it  is  impossible  that, 
by  the  change  of  the  lands,  effected  only  at  his  own  desire  with 
the  consent  of  the  heirs  of  entail,  and  by  the  force  of  a  Statute, 
all  being  completed  in  due  form  and  in  compliance  with  the 
Act  168i5,  be  can  have  obtained  any  advantage  against  the  heirs 
of  entail  which  he  did  not  possess  before  in  regard  to  the  lands 
Pitlochie.  But,  on  the  other  hand,  it  does  not  appear  to  me 
that  he  can  be  in  a  worse  situation  with  regard  to  any  question 
of  power,  according  to  the  legal  import  of  the  entail.  For  al- 
though the  Act  of  Parliament  was  no  doubt  applied  for,  and 
obtained,  in  the  belief  that  the  entail  of  Pitlochie  contained 
effectual  restraining  clauses  against  all  sales  and  alienations,  yet, 
if  it  should  appear  that  it  was  not  de  facto  and  de  jure  effectual 
for  that  purpose,  it  must  then  be  held,  that  the  pursuer  might 
have  sold  Pitlochie  without  asking  for  any  Act  of  Parliament, 
and  might  still  have  possessed  Cockspow  in  fee-simple.  And 
it  does  not  appear  to  me,  that  the  mere  circumstance  of  the  en- 
tail of  Cockspow  having  been  necessarily  executed  by  the  pur- 
suer himself  under  the  Act  of  Parliament,  can  have  any  effect 
in  the  question  concerning  the  legal  construction  of  the  entail- 
ing clauses  as  they  stand.  I  do  not  think,  therefore,  that  the 
plea  last  insisted  on  in  the  case  for  the  defenders  (the  3d  plea  in 
law  in  the  record),  could  be  available  against  the  second  de- 
claratory conclusion  of  the  summons,  if  that  conclusion  should 
be  found  to  be  in  itself  well  founded.  Every  thing  must  de- 
pend on  what  the  legal  effect  of  the  entail  really  is. 

'*  The  question  then  is,  whether  this  entail  is  effectual  to 
prevent  a  sale  of  the  estate  ?  The  pursuer  takes  two  points — I  at. 
That  there  is  a  defect  in  the  resolutive  clause ;  and  2c/,  That 
the  irritant  clause  is  also  insufficient. 

*'  1.  The  objection  to  the  resolutive  clause  is  no  new  dis- 
covery. It  is,  that  whereas  the  prohibitory  clause  prohibits 
the  heirs  to  teli,  alienate,  or  dispone  the  lands,  the  resolutive 
clause,  which  is  combined  with  the  irritant,  only  declares  that 
the  heirs  shall  forfeit  if  they  '  shall  do  any  thing  contrary  to  the 
said  provisions,  either  by  alienating  or  disponing  the  lands,'  &c., 
the  word  selling  not  being  repeated.  If  this  objection  were 
well  founded,  it  probably  would  apply  to  both  the  clauses.  But 
as  the  very  point  has  occurred,  and  has  been  decided  both  by 
this  Court  and  in  the  House  of  Lords,  even  with  reference  to  a 
more  doubtful  case,  and  as  there  is  yet  no  decision  whatever 
to  the  contrary,  I  am  of  opinion  thai  the  plea  cannot  be  sus- 
tained. 

"  It  appears  to  me  that  the  present  case  must  be  ruled  by 
the  two  judgments  in  the  case  of  Elliot  of  Stobbs,  the  one  in 
1803,  and  the  other  by  the  House  of  Lords  in  1821 ;  and  that 
it  is  too  late  to  argue  this  question  as  a  matter  of  abstract  law. 
The  question  in  the  case  of  Elliot,  May  19, 1803,  was  identical 
with  the  point  raised  in  the  present  case,  with  only  the  import- 
ant difference,  that,  in  the  resolutive  clause  of  the  Stobbs  en- 
tail, the  word  alienate  did  not  occur.  The  prohibitory  clause 
prohibited  the  heirs  '  to  sell,  annailzie,  wadset,  dispone,  dilapi- 
date, and  put  away.'  The  resolutive  bore  only  the  words  *  or 
who,  whether  male  or  female,  and  I,  shall  dispone  the  said  lands 
and  estate,'  &c  Sir  William  Elliot  had  entered  Into  a  minute 
of  sale,  as  the  pursuer  has  done.  The  purchaser  suspended,  on 
the  ground  that  Sir  William  had  no  power  to  sell ;  and  Sir 
William  brought  a  declarator  to  have  it  found  that  the  entail 
was  not  effectual  to  prevent  a  sale.  The  Court  sustained  the 
defences,  holding  the  entail  to  be  good.  I  can  see  no  difference 
between  that  case  and  the  present,  except  a  difference  which  is 
very  strong  against  the  pursuer,  that  here  the  word  *  alienating* 
is  in  the  resolutive  clause.  I  am  not  aware  that  it  has  ever 
been  doubted  that  sales  are  comprehended  under  the  word 
alienating.  But  in  Elliot's  case  the  term  dispone  alone  was 
held  sufficient. 

"  The  discussion  on  that  entail  was  renewed  in  1818,  in  re- 
lation to  the  validity  of  a  long  lease.  This  proceeded  on  the 
notion  that,  however  the  word  dispone  might  be  sufficient  to 
cover  sales,  it  was  not  equivalent  to  the  term  alienate,  under 
which  the  Court  had  found  in  the  Queensberry  cause  that  long 
leases  were  effectually  prohibited.  This  argument  prevailed  in 
this  Court  at  the  time.  But  the  case  having  been  appealed,  the 
Lord  Chancellor  Eldon,  on  very  deliberate  consideration,  re- 
versed the  judgment,  and  found  in  terminis,  *  that,  according  to 
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6te  true  eomtraetion  of  the  deed  of  entail  of  the  estate,  the 
prohibition  to  ditpone  extends  to  the  lease  in  question,  and  thai 
the  irritant  and  reaolutive  clauses  do  so  refer  to  the  specific  pro* 
hibiiion  to  dispone,  as  to  render  the  same  effectual  against  third 
parties,*  (1  Sbaw*8  App.  p.  17,  14ch  March  1821.)  It  is 
impossible  not  to  see  that  this  judgment  was  a  great  deal 
stronger  than  the  decision  in  1803.  It  had  long  before  been 
decided  in  the  cane  of  Humbie,  that  a  clause  prohibiting 
to  dispone  was  sufficient  as  a  prohibition  against  sales ;  and 
the  judgment  in  1803  simply  held  the  same  term  ro  be  sufficient 
in  the  resolutive  clauae  to  coTer  sales.  Lord  Eldon's  judg- 
ment, again,  in  express  words  declares  the  irritant  and  reso- 
lutive clauses,  expressed  by  the  term  dispone,  to  be  sufficient, 
by  relation  to  the  same  term  in  the  prohibitory  clause,  to  secure 
the  entail  against  third  parties.  But  it  was  evideDtly  going  a 
atep  farther  to  bold  that,  under  an  entail  which  prohibited  to 
sell,  amnailzie,  wadset,  dispone,  &c.,  the  term  dispone  alone,  in 
tbe  resolotife  dause,  was  sufficient  to  eorer  the  ease  of  a  long 
lease.  Yet  there  would  have  been  no  question  there,  if  the  term 
aiienate,  as  well  as  dispone,  had  been  in  the  resolutive  clause 
as  it  ia  in  tbe  entail  of  Cockspow.  It  is,  however,  also  of  the 
greatest  importance  that  the  Lord  Chancellor,  in  pronouncing 
that  judgment,  referred  expressly  to  tbe  numerous  previous  de- 
cisions on  the  effect  of  the  word  dispone :  and  though,  among 
those  quoted  to  him,  the  ease  on  the  same  entail  in  1803  was 
very  prominently  presented,  there  is  no  trace  of  his  having  ex- 
pressed the  least  doubt  concerning  the  soundness  of  the  judg- 
ment pronounced  in  it.  There  is,  besides,  another  case,  in 
which  all  the  same  doctrine  concerning  the  import  of  the  term 
dispame  was  in  express  terms  con6rmed.  Stirling  o.  Dun, 
House  of  Lords,  22d  June  1829.     W.  and  S.  III.  p.  462. 

"  Holding,  therefore,  that  the  answer  to  the  pursuer's  ob* 
jection  in  the  present  case  follows  a  fortiori  from  the  decisions; 
and,  being  farther  of  opinion,  that,  even  independent  of  them, 
tbe  terms  of  tbe  resolutive  clause  in  the  entail  of  Cockspow  are 
aufficient,  I  think  that  this  plea  on  the  part  of  the  pursuer 
must  be  rejected. 

*'  2.  The  special  olijection  taken  to  the  validity  of  the  irritant 
clause  is  of  a  different  nature,  and  may  admit  of  more  doubt. 
It  seeais  to  have  been  suggested  by  the  late  decision  in  tbe 
House  of  Lords  in  the  case  of  Lang  against  Lang.  But,  as  it 
appeara  to  me  that  the  terns  employed  in  tbe  present  case  are 
of  a  very  precise  and  determinate  nature,  and  that  there  is  an 
important  difference  between  it  and  t^e  case  of  Lang,  I  am  not 
able  to  come  to  tbe  opinion,  that  the  irritant  clause  is  not  suffi- 
cient to  protect  the  estate  and  the  heirs  against  a  sale  or  aliena- 
tion. 

*'  After  the  prohibitory  clause,  the  entail  proceeds  to  provide, 
that  if  I  or  any  of  the  heirs  of  tailzie,'  &c.,  *  shall  do  any  thing 
in  the  contrary  of  the  said  provisions,  either  by  alienating  or  dis* 
poning  the  lands  and  others  before  written,  or  any  part  thereof, 
or  contracting  debts,  either  real  or  personal,  or  by  committing 
the  crime  of  treason,  or  any  species  thereof,  or  any  other  crime 
or  delict,  or  doing  any  other  deed,  civil  or  criminal,  the  said 
debts,  deeds^  crimes,  and  delicts  shall  not  only  ipso  facto  become 
null  and  void  in  so  far  as  concerns  tbe  lands  and  others  before 
written,'  &c.,  but  also  tbe  contra vener  shall  forfeit  the  whole 
lands,  which  shall  ipso  facto,  *  from  and  after  the  respective 
deeds  of  contravention,'  devolve  upon  the  next  heir  who  shall 
have  right  to  succeed,  '  free  from  all  debts,  deeds,  crimes,  and 
delicts,  done,  contracted,  and  committed  by  the  contraveners/ 
&c. 

"  There  can  be  no  doubt  concerning  the  obvious  meaning  of 
these  clauses.  But  I  fully  agree  in  the  statement,  that  in  such 
a  question  of  construction,  the  mere  intention  to  be  discovered, 
from  a  comparison  of  the  different  clauses  of  the  deed.  Is  not 
aufficient.  It  is  quite  unnecessary  to  go  into  any  detail  of  tbe  au- 
thorities in  this  matter.  I  only  think  it  necessary  again  to 
observe,  that  I  cannot  entertain  the  idea,  that  any  of  the  later 
decisions  which  have  been  pronounced  in  this  Court,  or  in  tbe 
House  of  Lords,  have  made  any  change  on  tbe  rule  or  principle 
of  tbe  law  for  the  construction  of  such  deeds,  as  being  s/ric/is- 
simi Juris.  The  application  of  the  principle  to  particular  cases 
is  olten  a  matter  of  great  difficulty ;  and  in  reviewing  such  cases, 
it  may  be  thought  bv  individual  lawyers,  that  in  some  of  them 
ic  has  not  received  inW  effect,  and  in  others  has  been  carried  too 


far.  But  the  principle  itself  is  fully  recognised  throughout 
them  all,  and  in  truth  has  never  been  disputed  in  any  one  of 
them,  though  parties  may  have  contended,  and  Judges  may  have 
thought,  that  it  was  sometimes  strained  to  excess,  and  sometimes 
did  not  receive  the  effect  due  to  it.  And  it  appears  to  me,  that 
any  of  the  late  decisions,  which  are  supposed  to  have  altered 
the  principle  of  judgment,  are  no  more  than  exemplifications  of 
the  application  of  the  principle  of  strict  construction,  always 
acknowledged,  according  to  the  view  taken  of  the  special  case 
before  tbe  Court. 

'*  Waiving  any  further  discussion  on  this  subject,  let  it  be  ob- 
served, that  the  passage  of  the  entail  from  which  the  above  ex- 
cerpts have  been  made,  constitutes  one  unbroken  sentence,  em- 
bracing both  tbe  irritant  and  resolutive  clauses,  and  that  the  full 
legal  import  of  it  cannot  be  seen  without  taking  into  view  the 
whole  parts  of  it.     It  is  all  governed  by  the  hypothesis  with 
which  the  clause  begins — '  If  lor  any  of  the  heirs,'  ftc,  '  shall 
do  any  thing  in  the  contrary  of  the  said  provisions,'  &c.     This 
is  no  doubt  followed  by  an  enumeration  of  particulars,  which, 
according  to  the  rule  established  at  least  since  tbe  case  of  Til- 
licoultry, does  and  must  qualify  the  general  term.     But»  unlike 
the  clause  in  Tillicoultry,  the  special  acts  here  enumerated  do 
eoroprehend  the  case  of  sales.     Not  to  go  back  on  the  poini 
already  considered,  the  words  are  express,  that  if  the  pursuer, 
or  any  of  the  heirs,  shall  do  any  thing  in  the  contrary  of  the  pro- 
visions, '  either  by  alienating  or  disponing  the  lands,'  &c.,  which 
words,  even  in  an  irritant  and  resolutive  clause  of  an  entail, 
which  in  the  prohibitory  clause  has  the  word  '  sell,'  must  be 
held  to  be  sufficient  to  comprehend  sales.     The  second  case  in 
the  hypothesis  is — '  or  contracting  debts.*  There  is  a  third  case, 
that  of  committing  treason  or  any  other  crime.     And  then 
there  is  a  fourth  more  general  and  comprehensive  supposition, 
vii.,  by  *  doing  any  other  deed,  civil  or  criminal* — that  is,  any 
other  deed  contrary  to  the  provisions.     It  is  of  very  great  im- 
portance that  all  these  cases  or  supposed  acts  of  contravention 
are  alihe  under  the  form  of  the  first  words — '.  If  I  or  any  of  the 
heirs'  *  shall  do  any  thing  contrary  to  the  provisions,  either  by 
selling,*  frc.     The  clause,  being  so  far  made  special  by  the  enu- 
meration, must  be  so  regarded  and  dealt  with ;  and  all  the  cases 
are  covered  alike  by  the  words  *  If,'  &c    Now  it  must  certainly 
be  supposed,  in  giving  effect  to  such  an  express  provision  as 
this,  that  'something  is  to  follow  in  all  and  each  of  the  cases 
stated,  and  more  especially  in  those  which  are  specific  and  de- 
finite— '  alienating  or  disponing* — '  or  contracting  debts.*    The 
sentence  is  not  completed  till  that  consequence  is  laid  down. 
It  is  possible,  no  doubt,  that  by  confusion  or  inadvertency,  the 
wordsemployed  may  be  insufficient.  But  the  questionis,  whether 
they  are  so  or  not  ?  If  they  are  in  their  nature  and  import  suffi- 
cient for  the  natural  purpose  of  covering  tbe  supposed  acts  of 
contravention,  and  so  completing  the  sentence  with  reference  to 
all  of  them,  there  is  here  no  confusion  or  cause  of  ambiguity, 
to  make  it  the  duty  of  the  Court  to  refuse  effect  to  them  in  any 
particular  case.     The  consequence,  then,  is  thus  laid  down, — 
*  the  said  debts,  deeds,  crimes  and  delicts,  and  all  and  every  one 
of  them,  shall  not  only  ipso  facto  become  null  and  void,'  fcc. 
That  the  word  deeds  is  in  itself  technically  sufficient  to  com- 
prehend all  deeds  of  alienation  or  disposition,  and  so  to  cover 
the  special  case  irv  the  first  part  of  the  hypothesis  put,  which 
again  is  equivalent  to  sales,  will  not  admit  of  any  serious  doubt. 
For  many  entails,  which  have  been  sifted  to  the  uttermost,  had 
no  other  word  to  protect  them  against  sales ;  as  in  the  Roxburgh 
entail,  in  which  the  irritant  clause  was  simply  *  all  whilh  deeds 
so  to  be  done,'  frc.     Neither  in  the  present  case  is  there  any 
room  for  the  construction,  which  has  been  applied  in  some  other 
cases,  that  tbe  words  have  reference  only  to  the  last  member 
of  the  enumeration — *  or  doing  any  other  deed,  civil  or  crimi- 
nal.*   The  whole  structure  of  the  sentence  forbids  this.     But 
it  is  also  excluded  by  the  circumstance,  that  debts  and  crimes, 
which  stand  before  that  clause,  are  clearly  and  expressly  included 
in  the  declaration  of  nullity.     The  word  '  debts*  ia  not  in  the 
general  clause ;  and  the  specification  of  them  may  have  seemed 
to  be  necessary  with  reference  to  the  contracting  of  personal 
debts,  as  to  which  no  deed  or  writing  of  any  kind  may  be  exe- 
cuted. 

'*  But  it  is  to  be  observed  that  this  declaration  of  nullity 
does  not  terminate  the  sentence.    Other  consequences  are  to 
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follow,  which  all  hang  upon  (be  same  hypothesis,  and  are  also 
evidently  dependent  on  the  nullity  of  the  deeds.  The  clause 
goes  on — *  but  also  the  contraveners  shall  not  only  forfeit*  all 
rijjht  to  the  estate,  but  likewise  to  the  rents,  &c. ;  and  the 
lands  and  maills,  &c.,  '  shall  ipso  faeto^  from  and  after  the  re- 
spective deeds  o£  contravention,  be  devolved  on  and  pertain,'  &c., 
to  the  next  heir,  free  '  from  ali  debts,  deeds,  crimes  and  delicts, 
done,  contracted,  and  committed  by  the  contraveners,' — that  is, 
applicando  singula  singulis,  deeds  done,  debts  contracted,  or  crimes 
committed:  and  it  shall  be  lawful  for  the  next  heir  to  establish 
his  right  as  if  the  contravener  were  naturally  dead.  This  com- 
pletes the  sentence;  and  it  will  be  observed,  that  all  the  last 
woids  are  perfectly  general,  and  cannot  by  possibility  be  con- 
fined in  their  application  to  any  particular  part  of  the  hypothe- 
tiral  cases  of  contravention  stated  in  the  first  part  of  it.  They 
evidently  do  and  must  apply  equally  to  them  all.  Yet  they  only 
follow,  and  are  dependent  on  the  irritancy  or  nullity  first 
declared,  proceeding  on  thei  entire  hypothesis  in  the  first  part  of 
the  sentence. 

*'  From  the  peculiar  structure,  therefore,  of  the  whole  clause 
in  this  entail,  it  seems  to  me  to  be  impossible,  on  any  construc- 
tion, however  strict,  to  bold  that  there  is  not  a  complete  and  ex- 
press irritant  clause  applying  to  all  deeds  of  alienation  or  dis* 
position,  wherein  sales  are  necessarily  comprehended. 

"  The  case  which  apparently  gives  the  most  probable  support 
to  the  pursuer's  argument  is  that  of  Lang  v.  Lang,  23d  No- 
vember 1838,  as  decided  in  the  House  of  Lords.  I  am  bound 
to  bold  that  case  to  have  been  rightly  decided,  though  the  judg- 
ment of  the  Court  here  was  different ;  and  I  do  so  bold  it.  But 
there  is  the  most  marked  difference  between  it  and  the  present 
case.  The  clause  is  constructed  in  an  entirely  different  manner 
from  that  followed  in  the  entail  of  Overtown.  In  general,  the 
safest  form  for  making  an  effectual  irritant  or  resolutive  clause, 
is  to  rest  on  a  general  assumption  of  any  contravention  of  the 
conditions  or  provisions  before  laid  down ;  because,  in  any  spe- 
cial enumeration,  there  is  always  a  danger  of  some  important 
article  in  the  prohibitory  clause  being  omitted,  which  no  general 
words  prefixed  or  added  to  the  enumeration  will  in  that  case 
legally  supply.  But  there  is  a  different  danger  in  the  other 
form.  If  care  be  not  taken,  in  the  position  aud  terms  of  the 
general  clause  of  irritancy,  to  make  it  expressly  and  necessarily 
apply  to  all  the  parts  of  the  prohibitory  clause,  and  to  exclude 
any  more  limited  application,  the  principle  of  strict  construc- 
tion may  make  it  necessary  to  understand  it  in  a  more  limited 
sense  in  favour  of  freedom,  because  the  words  admit  of  sucfaT 
an  interpretation.  This  seems  to  be  the  principle  of  the  case 
of  Lang,  as  it  was  of  that  of  Adam  v.  Robertson  Barclay.  The 
entailer  had  confined  himself  to  general  words  immediately  fol- 
lowing the  last  part  of  the  prohibitory  clause — '  and  if  they  do 
in  the  contrary,  it  is  declared,'  &c.  The  question  was,  whether 
these  general  words,  in  connection  with  the  special  consequence 
laid  down,  necessarily  applied  to  everything  within  the  pro- 
hibitory clause,  or  might  be  construed  as  being  confined  to  the 
last  member  of  that  clause,  with  which  they  stood  in  immediate 
juxtaposition.  It  was  held,  as  I  understand  the  case  in  this 
point  of  it,  that  they  did  admit  of  this  last  construction,  and 
that  the  words  '  if  they  do  in  the  contrary,*  all  such  debts  and 
deeds  shall  be  intrinsically  void  and  null,'  were  to  be  taken  as 
limited  in  their  application  to  the  immediately  preceding  sub- 
stantive prohibition — '  nor  to  contract  debts,  nor  do  any  other 
deed,  whereby'  the  lands  might  be  evicted,  &c. 

"  Whatever  opinion  shall  be  formed  of  the  present  case,  it 
cannot,  in  my  apprehension,  stand  on  the  same  ground  with  that 
of  Lang.  Even  if  the  entailer  had  here  rested  on  the  general 
words  in  the  beginning  of  the  irritant  clause,  they  are  such 
that  it  would  have  been  difficult  or  impossible  to  confine  their 
application  in  the  same  way  as  the  simple  words  *  do  in  the 
contrary'  were  confined  in  Lang's  case.  For  they  are,  if  I  or 
any  heir  '  shall  do  any  thing  in  the  contrary  of  the  said  provisions,* 
—words  which  plainly  relate  to  the  whole  limitations  laid  down. 
But  the  irritant  clause  itself  here  contains  an  enumeration  of 
the  cases  to  which  these  general  terms  were  expressly  meant  to 
apply ; — and  the  very  first  is  that  of  '  alienating  or  disponing.* 
'The  declaration  of  irritancy  is  express,  that  if  the  party  shall 
aet  *  contrary  to  the  provisions,  by  alienating  or  dinponing,* — in 
that  precise  case  the  consequeuce  declared  shall  take  effect.     It 


[March 


is  very  trde,  that  if  the  words  in  which  that  consequence  la 
expressed  were  not  in  themselves  sufficient  to  comprehend  deeds 
of  alienation  or  disposition,  there  might  be  a  fiulure  from  the 
want  of  apt  and  proper  terms.  But  this  would  be  quite  different 
from  the  result  obtained  in  the  case  of  Lang,  and  roust  be 
rested  on  a  different  principle.  And  if,  on  the  other  hand,  the 
words,  or  any  of  them,  are  in  themselves  sufficient  for  the  case 
of  alienation  or  disposition,  which  I  apprehend  they  clearly  are, 
it  cannot  in  this  case  require  or  warrant  a  more  limited  cod» 
struction  of  them,  that  the  term  deeds  if  necessariljr  connected 
with  debts  and  crimes,  in  whatever  order,  with  reference  to  the 
other  cases  of  contravention  iu  the  enumeration;  or  that  there 
is  in  that  enumeration  a  general  clause  added  to  the  contraction 
of  debts,  of  doing  any  other  deed,  civil  or  criminal.  The  en- 
tailer has  expressly  said,  that  the  consequence  shall  follow  io 
all  or  any  of  the  cases  hypothetically  assumed ;  and  therefore^ 
holding  it  to  be  clear  law,  that  acts  of  alienation  or  disposition 
are  comprehended  under  the  term  deeds,  I  cannot,  without  re- 
jecting what  appears  to  me  to  be  the  plain  declaration  of  the 
entailer,  come  to  the  conclusion  that  this  irritant  clause  does 
not  effectually  reach  any  act  of  alienation  or  sale. 

"  In  truth,  the  point  as  to  the  effect  of  the  irritant  clauae  i« 
Lang's  case  could  only  have  become  of  any  importance,  if  the 
other  point  which  occurred  in  that  case,  as  to  the  want  of  a 
substantive  clause  against  altering  the  order  of  succession,  bad 
been  determined  differently  from  the  judgment  regarding  it. 
When  it  was  decided  that  there  was  no  such  effectual  clauae, 
and  consequently  that  the  heir  in  possession  could  at  once  ex- 
tinguish the  interest  of  all  the  substitutes,  by  a  gratuitous  act 
of  alteration,  the  effect  of  the  irritant  clause  ceased  to  be  of  any 
practical  consequence.  Still  the  point  was  solemnly  determined : 
and  I  have  so  considered  it. 

"  The  case  of  Adam  was  of  the  same  nature  with  that  of 
Lang.  But  it  appears  to  me  to  have  been  a  stronger  case  in 
favour  of  the  judgment ;  the  general  words — '  all  which  debts, 
deeds,  and  contractions' — plainly  admitting  of  a  fair  application 
to  the  special  class  of  debts  or  deeds  immediately  before  men- 
tioned, viz.,  debts  or  deeds  before  the  heirs  sueeesaiotL  There 
was,  altogether  in  that  entail,  an  inaccurate  disorder  in  the 
clauses,  which  fairly  unhinged  the  entail  on  sound  principles. 

*'  On  the  whole,  I  am  of  opinion  that  the  conclusions  of 
the  summons  cannot  be  acceded  to,  and  that  the  defences  ought 
to  be  sustained." 

Lord  Cuninghame  : 

**  I  am  now  satisfied,  on  the  grounds  stated  by  Lord  Mob« 
creiff,  that  the  doubt  which  I  expressed  in  a  former  stage  of 
the  present  case,  as  to  sales  being  included  in  a  prohibition  '  to 
dispone,*  is  not  now  an  open  question  ;  and  therefore  upon  that, 
as  well  as  on  other  points  of  the  case,  I  concur  with  Lord 
Moncreiff." 

lA)rd  Ivory : 

"  I  had  at  first  some  difficulty  in  this  case,  looking  to  the 
very  severe  application  of  the  principle  of  strict  construction, 
of  which  the  judgments  on  the  Blairadam  and  Overtown  en- 
tails are  illustrations.  But  I  have  at  last  come  to  be  satisfied 
that  the  present  case  is  distinguishable. 

*'  The  question  is,  whether  the  irritant  clause,  in  so  far  as  it 
declares  *  the  said  debts,  deeds,  crimes,  and  delicts,  and  all  and 
every  one  of  them,'  to  be  null  and  void,  is  to  be  construed  as 
exclusively  confining  the  operation  of  these  words  to  the  spe- 
cial cases  mentioned  in  the  lattee  beanch  of  thai  portion  of 
the  clause  which  immediately  precedes,  viz.,  to  the  '  contracting 
debts,  either  real  or  personal,  or  committing  the  crime  of  trea- 
son, or  any  species  thereof,  or  any  other  crime  or  delict^  or  doing 
any  other  deed,  civil  or  criminal,* — or  whether,  on  the  contrary, 
it  is  not  rather  to  be  held  as  riding  over  and  including  the 
WHOLE  preceding  portion  of  the  clause,  and  thus,  as  reaching 
whatever  is  comprehended  under  the  leading  and  general  enun- 
ciation (with  which  the  clause  seta  out),  of  '  any  thing  dime  iw 

IHB   CONTRARY  o/*  THE   SAID    PROVISIONS,'    at    leaSt,    aS   SUffi- 

ciently  doing  this,  to  the  effect  of  covering  all  the  emsmeraUd 
cases,  which  the  entailer  gives  as  exempl^cations  of  what  he 
himself  held  and  intended  to  fall  within  this  general  enuncia- 
tion, and  so  of  comprehending  the  case  of '  aUenating  and  dis* 
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poking  the  land*  before  written,  or  any  part  thereof,*  not  less 
tban  the  other  cases  of  '  contracting  debt,'  be.  If  the  firti 
constroction  were  to  be  adopted,  the  principle  of  Biairadam, 
Ooertomn^  &c.,  would  directly  apply,  and  a  corresponding  judg- 
ment would  fill!  to  be  here  pronounced.  If  the  tecondt  there 
if  no  room  for  the  objection  which  ruled  these  cases,  and  an  op- 
posite judgment  would  be  the  result. 

"  I  sin  now  of  opinion  that  the  latter  is  the  sound  alternative. 
Looking  to  the  irritant  clause  in  iU  whole  context,  and  having 
ref^rd  also  to  the  phraseology  of  the  resolutive  clause,  into 
wbicb,  without  interruption  of  the  sense,  or  any  proper  break  of 
the  sentence,  the  irritant  runs,  I  am  satisfied,  that  without  any 
deftarture  from  the  principle  of  a  strict  construction,  and  with- 
out resorting  to  any  mere  implication  or  inference  in  order  to 
get  at  the  meaning,  there  is  clear  ground,  within  the  four  corners 
of  the  entire  sentence,  for  holding  that  the  entailer,  in  levelling 
bis  irritancy  against  *  the  eaid  debts,  deeds,  crimes  and  delicts, 
and  all  and  every  one  of  them,'  used  the  words,  not  as  re- 
itrieted  in  their  operation  to  any  one,  but  as  extending  to,  and 
comprehending  within  their  scope,  all  the  previously  enumerated 
txamplet  of  thoae  acts  of  contravention  which  he  had  begun  the 
dause  by  more  generally  describing  as  '  any  thing  done  in  the 
contrary  of  the  provisions )'  in  short,  as  being  in  this  respect 
ly^noiiymous  with  the  words  '  deeds  of  contravention,'  and  again, 
'  ail  debts,  deeds,  crimes,  and  delicts,  done,  contracted,  and 
(ODmitted  bv  the  contraveners,'  as  these  expressions  are  after- 
wards introduced  and  applied  in  subsequent  passages  of  the 
niae  continuous  sentence.  The  reasoning  of  Lord  Moncreiff'e 
opinion  appears  to  me  to  this  effect  conclusive. 

"  On  the  other  branches  of  the  case,  as  disposed  of  by  that 
opinion,  I  have  never  entertained  hesitation,  and  entirely  concur 
with  his  Lordship." 

The  Court  pronounced  the  following  interlocutor : 

"  Sustain  the  defences ;  dismiss  the  action  and  supplementary 
action  of  declarator,  and  also  the  action  of  adjudication  in  im* 
plfoient ;  assoilzie  the  defenders  from  the  conclusioni  of  the 
ttid  actions,  and  decern." 

Lord  Ordiiuny^  Cuningharoe.  — -  ^d.  Solicitor  •  General 
fM'Neill),  J.  Moocreiff;  Alexander  J.  Ruasel,  Agent — Alt. 
Moir;  John  Archibald  Campbell,  Affent.~-3.  Clerk.^[U.B.  | 


2d  March  1842. 

FiMT  Division. — (H.B.) 

No.  144. — Alexanbeb  Dingwall,  Pursuer,  v.  Alex* 
ANDEB  Dingwall,  Junior^  and  CuBAXoas,  2>e- 
fenders. 

Kntail_Fetters — An  entail  prohibited,  inter  alia,  **to  sell,  aliens 
ate,  impignorate  or  dispone,** — resolved  the  right  of  the  party 
contravening  **  the  bejbre'written  provisions,  conditions,  restric- 
tions, limitations,  and  others  herein  contained** — and  further 
declared,  that  "  in  case  any  adjudication,  apprizing,  or  other 
Ugal  diligence'*  shall  be  used  against  the  estate  **  upon  any 
debts  or  deeds'*  of  the  institute  or  substitutes,  "  not  only  shall 
iueh  debts  or  deeds,  with  the  adjudications,  apprisings,  or  other 
legal  diligence,  be  void  and  null,"  but  the  contravener  '*  shall 
ipso  (^cto  forfeit  his  or  her  right**  to  the  estate— Held  that  the 
entail  effectually  excluded  sales. 

The  lands  of  Rannieston  and  others  were  entailed 
in  1778  by  a  deed,  of  which  the  fettering  clauses  are 
as  follows : 

"  It  iball  not  be  lawful  to,  nor  in  the  power  of  the  said  Arthur 
Dingwall*'  (the  institute),  "  or  any  of  the  heirs  of  tailsie  and 
*ab»titutes  called  to  this  succession,  to  alter,  innovate  or  change 
tbis  present  tailzie,  or  the  order  of  succession  before  prescribed^ 
or  (0  do  or  grant  any  fact  or  deed  that  may  import  or  infer  any 
ilterttion,  innovation  or  change  of  the  same,  directly  or  indi- 
ftctly :  And  with  this  further  limitation  and  restriction,  that  it 
■ball  not  he  in  the  power  of  the  said  Arthur  Dingwall,  nor  of 
*^J  of  the  heirs  of  tailzie  or  substitutes,  to  sell,  alienate,  im- 
pignorate or  dispone  the  said  lands  and  estate,  or  any  part. 
thereof,  either  irredeemably  or  under  rereriion,  nor  to  burden. 


the  same,  in  whole  or  in  part,  with  debts  or  sums  of  money, 
infeftments  of  annualreuf,  or  any  other  servitudes  or  burdens 
whatsoever  (except  as  hereinafter  excepted),  nor  to  do  any 
other  act  or  deed,  civil  or  criminal,  dii  ectly  or  indirectly,  in 
any  sort,  whereby  the  said  lands  and  estate,  or  any  part  there- 
of, may  be  affected,  apprised  or  adjudged,  forfeited  or  become 
escheated  or  confiscated,  or  any  otherwise  evicted  from  the 
heirs  of  tailzie,  or  this  present  entail,  or  the  order  of  succession 
herein  contained  prejudged,  hurt  or  changed :  And  with  and 
under  this  condition  and  provision,  that  it  shall  not  be  in  the 
power  of  the  said  Arthur  Dingwall,  or  the  heirs  of  tailzie  and 
substitutes  before  mentioned,  or  any  of  them,  to  set  tacks  of  all 
or  any  part  or  portion  of  the  said  lands  for  a  longer  space  than 
nineteen  years,  und  the  lifetime  of  the  granter,  or  for  the  space 
of  thirty  years  certain,  from  the  commencement,"  &c. :  "  And 
further,  with  and  under  the  conditions,  and  under  these  irri* 
tancies,  that  in  case  the  said  Arthur  Dingwall,  or  any  of  the 
substitutes  or  heirs  of  entail,  shall  contravene  the  before-writ- 
ten provisions,  conditions,  restrictions,  limitations  and  others 
herein  contained;  that  is,  shall  fail  and  neglect  to  obey,  ful6l 
or  perform  the  said  conditions  and  provisions,  or  any  one  of 
them,  or  shall  act  contrary  thereto ;  then  and  in  any  of  these 
cases  the  person  or  persons  so  contravening,  failing  to  perform, 
or  acting  contrary  as  said  is,  shall,  for  him  or  herself  only,  ipso 
facto  amir,  lose  and  forfeit  all  right,  title  and  interest  be,  she, 
or  they  have  to  the  said  lands  and  estate,"  frc. :  "  And  with  and 
under  this  irritancy,  as  it  is  hereby  provided  and  declared,  that 
in  case  any  adjudication,  apprising  or  other  legal  diligence,  shall 
happen  to  be  obtained  or  used  for  or  against  the  fee  or  property 
of  the  said  lands  and  estate,  or  any  part  thereof,  upon  any 
debts  or  deeds  of  the  said  Arthur  Dingwall,  or  for  any  debts 
or  deeds  of  any  of  the  other  substitutes  or  heirs  of  entail,  done 
or  contracted  before  or  after  their  succession  to  the  said  lands 
and  estate,  not  only  shall  such  debts  and  deeds,  with  the  ad- 
judications, apprisings  or  other  legal  diligence,  be  void  and  null 
in  so  far  as  they  may  affect  the  said  lands  and  estate,  or  any 
part  thereof:  But  also  the  said  Arthur  Dingwall,  and  the  whole 
substitutes  and  heirs  of  entail  respectively,  opon  whose  debts 
or  deeds  done  or  contracted  as  aforesaid  such  diligence  has  pro- 
ceeded, shall  ipso  facto  forfeit  his  or  her  right  to  the  said  lands 
and  estate,  and  the  same  shall  devolve,  fall  and  accresce  to  the 
next  heir  of  tailzie,  in  the  satoe  manner  as  if  the  contractor  of 
such  debts,  or  the  granter  of  such  deeds,  were  naturally  dead, 
and  that  free  and  disburdened  of  such  debts  and  deeds,  adjudi- 
cationa,  appprisings  or  other  diligence  led  or  deduced  there- 
upon :  And  with  and  under  this  farther  irritancy"  (that  any  of 
the  heirs  of  entail  committing  treason  should  forfeit) :  "  But 
with  and  under  this  exception  from  the  whole  of  the  said  irri- 
tant and  resolutive  clauses,  that  the  said  Arthur  Dingwall,"  &c. 
(should  have  power  to  grant  liferent  infeftments  by  way  of  pro- 
visions for  wives  and  husbands  to  the  extent  fixed  by  the  deed, 
the  entail  barring  all  provisions  in  favour  of  younger  children) : 
'*  And  also  with  and  under  this  provision  and  condition,  as  it  is 
hereby  expressly  provided  and  declared,  that  upon  every  con- 
travention that  may  happen  by  and  through  the  said  Arthur 
Dingwall,  or  any  of  the  substitutes  and  heirs  of  entail  their 
failing  to  perform  all  and  each  of  the  conditions,  or  acting  con« 
trary  to  all  or  any  of  the  restrictions,  it  is  hereby  expressly 
provided  and  declared,  that  not  only  shall  the  said  lands  and 
estate  not  be  burdened  and  liable  to  any  of  the  debts  and 
deeds,  acts  and  crimes  of  the  said  heirs  of  tailzie,  but  also  all 
such  debts,  deeds  and  acts  contracted,  granted,  done,  or  com- 
mitted contrary  to  these  conditions  and  restrictions,  or  to  the 
true  intent  and  meaning  of  these  presents,  shall  be  of  no  force, 
strength  or  effect,  and  shall  be  unavailable  against  the  other 
substitutes  and  heirs  of  tailzie,  and  who,  as  well  as  the  said 
estate,  shall  be  nowise  burdened  therewith,  but  free  therefrom, 
in  the  same  manner  as  if  such  debts  and  deeds  had  not  been 
contracted,  made,  granted  or  committed." 

Alexander  Dingwall,  the  heir  in  possession,  having 
been  advised  that  the  entail  did  not  effectually  exclude 
sales,  sold  the  lands  to  James  Dingwall,  merchant  in 
Hamburgh,  and  brought  the  {present  action  of  declara- 
tor, of  which  the  leading  conclusion  is,  that  the  said 
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entail  **  is  not  a  valid  and  effectual  entail  according  to 
the  law  of  Scotland,  or  according  to  tlie  Act  of  Par- 
liament 1685,  c.  22,  or  at  least  that  the  prohibitions, 
limitations,  or  restrictions  of  the  said  disposition  and 
tailzie  are  not  duly  fenced  by  valid  and  effectual  irri- 
tant and  resolutive  clauses ;  and  in  particular,  that 
there  are  no  clauses  in  said  deed  valid  and  sufficient 
to  restrain  the  pursuer  from  selling,  alienating,  or  dis- 
posing of  the  said  lands  and  estate,  or  any  part  thereof, 
for  onerous  causes." 

Defences  having  been  lodged  by  Alexander  Ding- 
wall, junior  (one  of  the  substitute  heirs)  and  his  cura- 
tors, the  Lord  Ordinary  reported  the  cause  on  cases 
with  the  following  note : 

"  The  inclination  of  the  Lord  Ordinary's  opinion  is  for  the 
defender.  But  he  has  thought  it  right  to  report  the  case  with- 
out a  judgment,  both  that  the  parties  may  have  the  benefit  of 
a  final  decision  with  as  little  delay  as  possible,  and  because  it 
appears  to  him  that  some  of  the  points  that  are  raised  in  it  are 
attended  with  considerable  difficulty,  and  bring  the  question,  as 
to  the  just  and  sound  limitations  of  the  doctrine  of  strict  and  of 
reasonable  construction,  to  a  more  critical  issue  than  on  any 
former  occasion. 

"  He  is  quite  aware  that  it  would  be  difficult  entirely  to  re- 
concile all  the  decisions  of  the  Court  upon  this  most  important 
question,  or  eren  all  the  recent  decisions ;  and  that  the  distinc- 
tions which  may  be  attempted  to  be  drawn  between  the  cases, 
for  example,  of  Barclay,  and  Lang,  and  Sharpe,  which  were  de- 
cided in  one  way,  and  those  of  Elibank,  Farquharson,  Lumsden, 
and  others,  which  were  decided  in  another  way,  are  very  sha- 
dowy and  unsubstantial.  The  Lord  Ordinary  is  of  opinion 
that,  if  there  be  any  conflict  of  principle  in  these  cases,  the 
sounder  view  was  taken  in  those  last  mentioned ;  and  it  is  very 
much  under  this  impression  that  he  would  now  be  disposed  to 
repel  the  objections  to  the  validity  of  this  entail,  and  especially 
that  to  the  sufficiency  of  the  irritant  clause  libelled. 

*'  The  point  is  no  doubt  a  narrow  one.  But  the  Lord  Ordi- 
nary thinks  it  was  substantially  fixed  by  the  decision  in  the 
case  of  Farquharson ;  and  although  the  words  in  the  present 
case  are  not  merely,  as  in  that  former  one,  *  all  debts,  deeds 
and  acts  contrary  to  the  above  conditions  and  restrictions,  or  to 
the  true  meaning  of  these  presents,*  but  *  all  such  debts,  deeds 
and  acts  contrary  to  those  conditions  and  restrictions,  or  to  the 
true  intent  and  meaning  of  these  presents,'  he  cannot  persuade 
himself  that  the  mere  insertion  or  addition  of  the  word  *  such,' 
in  such  a  context,  should  at  all  affect  the  construction  ;  being 
satisfied  that  the  true  meaning  of  that  word  in  the  present  en- 
fail,  is  merely  all  such  debtg,  deeds  or  acts  as  shall  be  contrary 
tu  any  of  the  prohibitions,  or  to  the  object  and  intent  of  the 
deed.  In  the  cases  of  Barclay  and  of  Lang,  the  words  *  such 
debts,  deeds  or  contractions,'  stood  in  immediate  contact  and  se- 
quence  with  prohibitions,  in  which  those  very  words  were  in- 
disputably used  in  the  limited  sense  of  acts  or  deeds  by  which 
the  estate  migh^  merely  be  burdened  or  exposed  to  diligence. 
But  here  (even  more  strikingly  than  in  the  case  of  Farquhar- 
son) the  irritant  clause  in  question  is  separated  and  disjoined 
by  a  great  interval,  and  the  interposition  of  many  independent 
provisions  from  any  clause  in  which  these  words  (or  any  of 
them)  occur  in  such  a  limited  sense,  while  the  irritant  clause 
itself,  which  is  entirely  insulated  and  complete  per  se,  sets  out 
and  begins  with  an  express  declaration,  that  it  was  meant  to 
apply  to  every  contravention  which  might  happen  *  by  any  of 
the  heirs  either  failing  to  perform  all  and  each  of  the  said  con^ 
^itions,  or  acting  contrary  to  all  or  any  of  the  said  restrictions.* 
TVhen.rhis  is  considered,  and  taken  along  with  the  words  which 
immediately /o//oir  the  mention  of  the  debts,  deeds  and  acts 
which  are  to  be  annulled,  and  again  describe  them  as  '  contrary 
to  the  conditions  or  restrictions  of  the  entail,  or  to  its  true 
meaning  and  intent,' — to  which,  either  in  the  antecedent  or  the 
subsequent  part,  there  is  nothing  at  all  parallel  in  the  cases  of 
Barclay  or  of  Lang, — it  is  thq|i|^t  that  there  can  be  no  reason- 
able doubt  that  the  woid  such  in  ibe  present  case  has  reference 
only  to  those  antecedent  and  subsequent  words  in  the  body  and 


substance  of  the  irritant  clause  itself,  and  not  to  any  mention  of 
debts,  deeds  or  burdens  in  a  more  limited  sense,  in  some  distant 
and  irrelative  parts  of  the  deed. 

*'  With  regard  to  the  only  other  substantial  objection  of  the 
pursuer,  or  that  which  relates  to  the  sufficiency  of  the  resolu- 
tive clause,  as  virtually  restrained  in  its  operation  to  cases  of 
mere  omission  to  comply  actively  with  the  conditions  or  injunc- 
tions of  the  entail,  and  not  extending  to  violations  of  its  pro- 
hibitions, the  Lord  Ordinary  must  say,  that  though  it  is  very 
learnedly  and  ably  argued  by  the  pursuer,  he  has  not  been  able, 
for  the  reasons  stated  by  the  defenders,  and  the  near  analogy 
of  the  case  of  Farquharson,  to  think  that  it  ought  to  be  sus- 
tained. The  introductory  words  of  the  clause,  which  expressly 
set  forth  the  intention  to  forfeit  the  right  of  any  heir  who 
should  '  contravene  any  of  the  forewritten  provisions,  condi- 
tions, restrictions  and  limitations,  and  others  herein  contained,* 
sufficiently  settle  in  what  sense  the  shorter  resumption  of  these 
things,  by  the  name  of '  conditions  and  provisions'  only,  naiiat 
be  understood ;  and  the  expression  being  that  he  shall  forfeit, 
not  merely  if  he  fail  or  neglect  to  perform  those  conditions,  bac 
also  *  if  he  acts  contrary  thereto,*  it  would  seem  impossible  to 
give  any  intelligible  meaning  to  the  whole  clause  if  the  limited 
construction  of  the  pursuer  were  to  be  adopted.  The  argoment 
by  which  he  attempts  to  show  that  it  was  very  probably  the  ac- 
tual intention  of  the  entailer  to  confine  the  forfeiture  to  caae« 
of  mere  non-implement  of  active  injunctions,  though  very  inge- 
niously put,  is  yet  more  remarkable,  the  Lord  Of  dinary  thinks, 
for  extravagance  than  ingenuity." 

The  Court  ordered  the  cause  to  be  laid  before  the 

other  Judges  for  consultation. 

The  following  opinions  were  returned : 

Lord  Justice-Cierk  (Hope),  concurred  in  by  Lords 

MectdotobaTikf  Medwyn  and  Cuninghame : 

"  This  is  an  action  of  declarator  raised  by  the  late  Alexan- 
der Dingwall  of  Rannies'ton,  to  have  it  found  and  declared  that 
a  certain  deed  of  entail,  executed  in  the  year  1798,  and  under 
which  the  pursuer's  titles  were  made  up,  *  is  not  a  valid  and  ef- 
fectual entail  according  to  the  law  of  Scotland,  or  according  to 
the  Act  of  Parliament  1685,  c.  22,  or  at  least  that  the  prohibi- 
tions, limitations  or  restrictions  of  the  said  disposition  and  tail- 
zie are  not  duly  fenced  by  valid  and  efifectual  irritant  and  reso- 
lutive clauses ;  and  in  particular,  that  there  are  no  clauses  in 
the  said  deed  valid  and  sufficient  to  restrain  the  pursuer  froan 
selling,  alienating,  or  disposing  of  the  said  lands  and  estate,  or 
any  part  thereof,  for  onerous  causes.' 

**  The  summons  recites  that  the  pursuer  has  accordingly  en- 
tered into  a  minute  of  sale  of  the  entailed  estate,  and  of  another 
estate  which  must  be  disponed  to  him  by  trustees  in  terms  of 
the  entail,  and  concludes  to  have  it  found  that  he  has  full  right 
and  power  so  to  sell  the  lands;  that  the  sale  is  valid;  and  that 
he  is  under  no  obligation  to  lay  out  or  invest  the  price. 

**  The  pursuer  having  died,  his  trustees  were  allowed  to  sist 
themselves,  without  objection,  as  pursuers  of  the  d(  clarator ;  and 
it  is  presumed  that  the  minute  of  sale  was  so  absolute  and  com- 
plete,  that  no  objection  could  be  taken  in  this  case  to  the  title 
of  trustees  to  follow  out  this  action  after  the  death  of  the  heir 
in  possession. 

**  The  objections  taken  to  the  entail  are  : — 

'*  1.  *  That  the  irritant  clause  cannot,  by  sound  legal  con- 
striictioniJbe  held  as  directed  against  iales.* 

'*  2.  *  That  the  general  irritant  clause  is  defective  as  regards 
sales,  in  respect  of  its  not  containing  a  proper  declaration  of 
nullity ;  and, 

**  3.  '  That  the  resolutive  clause  of  the  deed  cannot,  by 
sound  legal  construction,  be  held  as  directed  against  sales.' 

**  There  are  thus  two  objections  to  the  irritant  claose ; — one 
to  the  resolutive. 

*'  As  the  resolutive  clause  occurs  in  the  deed  before  the  ir- 
ritant, it  will  be  convenient  to  consider  that  objection  in  the 
first  instance  (alrbough  not  the  order  in  which  the  pursuer 
argues  his  case),  especially  as  the  objection  to  the  resolutive 
is  founded  upon  a  general  view  of  the  structure  of  the  deed, 
and  of  the  particular  acceptation,  in  which  it  is  contended  that 
certain  expressions,  in  tberaselves  of  the  most  comprehensive 
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lignification  and  imporr,  are  alleged  to  be  used  in  this  particular 
deed  of  entail,  bo  as  to  fix  upon  them  a  special  and  limited 
mtaning. 

**  In  reference  to  both  objections,  there  appears  to  be  forced 
upon  the  Court,  by  the  argument  of  the  pursuer,  the  necessity 
of  some  explicit  and  general  exposition  of  the  principle  of  the 
»trict  construction  of  tailzies,  and  of  the  true  import  and  effect 
of  that  doctrine. 

"  The  pursuer,  in  order  to  establish  the  particular  objections 
which  he  takes  to  this  entail,  avails  himself  of  a  variety  of  de- 
tached sentences  in  different  opinions  delivered  in  previous 
cises,  both  in  this  Court  and  in  the  House  of  Lords,  with  a 
view  of  rearing  up  a  kind  of  judicial  necessity  for  denying  effect 
to  the  legal  and  ordinary  import  of  technical  expressions  in  the 
p«rncular  context  in  which  they  occur,  provided  that,  by  any 
possible  construction,  the  result  can  be  obtained  of  defeating  the 
entail, — which  result  the  pursuer  maintains  has  been  declared 
ro  be  the  object  and  governing  rule  of  judicial  construction. 
There  are  put  together,  accordingly,  with  care,  a  variety  of  de- 
tached expressions  in  former  opinions,  which  are  taken  as  in- 
tended to  be  general  expositions  of  the  doctrine — *  as  the  exist- 
isg  canons'  (as  the  pursuer  says)  '  of  our  law  of  entiul.* 

"  Many  ti  these  detached  expressions  appear  to  be  strained 
to  an  extent  not  intended  by  the  Judges  by  whom  they  were 
used,  and  in  all  of  the  opinions  from  which  they  are  extracted, 
passages  will  be  found  which  plainly  show  that,  strong  as  they 
are,  they  were  always  used  with  reference  to  the  particular  case 
then  under  consideration. 

"  The  same  course  of  argument  is  adopted  in  some  other 
ca»es  before  the  Court  in  different  shapes,  and  an  attempt  is 
plainly  made,  by  accumulating  such  incidental  expressions,  to 
force  the  Court  on  to  an  application  of  the  doctrine  of  strict 
construction,  not  warranted  by  any  principle  of  judicial  inter- 
pretation, it  seems  to  be  this  rather  startling  array  of  dicta 
wbich  led  the  Lord  Ordinary,  in  reporting  this  case,  to  suppo^ 
that  there  was  a  marked  discrepancy  between  some  of  the  re- 
cent decisions  of  the  Court,  and  to  doubt  the  soundness  of  his 
oun  judgment  in  the  case  of  Lang,  though  affirmed  in  the  House 
of  Lords,  and  of  some  other  decisions — (See  Ordinary's  note). 
Few,  if  any,  of  the  passages  quoted  were  intended  to  be  an  ex- 
position of  the  doctrine  of  strict  construction.  Holding  the 
doctrine  of  strict  construction  to  be  fixed,  the  opinions  in  ques- 
tion bring  it  to  bear  upon  the  particular  case,  with  that  variety 
or  intensity  of  expression  which  the  nature  of  the  points  or  of 
the  pleas  of  parties,  naturally  prompted. 

**  The  exposition  by  Mr  Erskine  appears  to  be  well  consider- 
ed and  valuable : — *  Entails  of  this  rigorous  kind,  as  they  im- 
pose an  unfavourable  restraint  upon  property,  and  become  fre- 
queody  a  snare  to  trading  people,  are  etriclissimi  juris.  An 
heir  of  entail  has  therefore  full  power  as  fiar  over  the  entailed 
lands  to  which  be  succeeds  in  every  particular  where  he  i$  not 
fettered.'    Ersk.  B.  111.  8,  §  29. 

*'  He  then  gives  instances  in  illustration  of  the  last  remarks, 
viz.  of  acts  which  may  be  done,  because  not  expressly  prohibited, 
lie  then  adds — *  Upon  this  principle,  no  restraint,  though  evi- 
dently intended  by  the  maker,  nor  any  prohibition  or  irritancy, 
u  to  be  raised  against  an  heir  of  entaU  from  implication  or  in- 
ference,*  And  he  then  gives  a  variety  of  instances  in  illustration 
of  that  part  of  the  doctrine. 

"  To  this  statement  of  the  principle,  there  may,  without  im- 
propriety, be  added  as  authoritative,  the  last  sentence  of  a  note 
in  Lord  Ivory *•  edition  : — '  It  is  enough,  however,  that  the  act 
prohibited  be  specified  in  such  intelligible  words,  as  to  bring 
it  substantively  within  the  fair  and  obvious  construction  of  the 
clause :  there  is  no  technical  language,  or  set  form  of  words,  in 
which  the  clause  must  necessarily  be  expressed,  in  order  to  be 
tffoctual.' 

**  The  doctrine  is  well  stated  by  Lord  President  Blair : — The 
geoeral  principle  of  the  law  of  Scotland,  on  which  the  petitioner 
founds,  is,  that  restrictions  on  the  use  of  property  are  not  to  be 
extended  by  implication, — a  principle  which  never  has  been,  and 
nerer  will  be  altered.  But  although  restrictions  are  not  to  be 
created  or  extended  by  implication,  or  presumed  will,  de  casu 
ia  camiH,  yet,  where  limitations  exist,  these  are  to  be  construed 
sccoiding  to  the  usual  and  legal  import  of  the  words.  Upon 
this  ground,  a  lease  for  more  than  the  usual  length  was  con- 


strued as  coming  under  a  prohibition  to  alienate Duke  of 

Queensberry  o.  Earl  of  Wemyss,  17th  November  1807.'     Fac. 
Col.  Gordon  v.  Gordon  of  Ellon,  24th  January  1811. 

'*  And  again,  there  is  an  important  passage  in  the  opinion  of 
the  consulted  Judges  in  the  case  of  Hope  Vere,  which  bears  to 
be  an  eipotsition  of  the  meaning  and  import  of  the  principle  of 
strict  construction  : — *  There  is  no  doubt  that  in  this  question 
the  pursuer  is  entitled  to  a  strict  construction.  For  though 
there  is  a  declarator  inter  haredea  only,  the  question  relates  to 
the  imposition  of  fetters  or  restraints  upon  the  right  of  property ; 
and  in  all  such  questions  a  strict  interpretation  must  be  given. 
We  understand  the  principle,  as  established  by  the  authorities 
and  decided  cases,  to  mean,  not  merely  that  without  direct 
words  such  limitations  cannot  be  imposed  from  presumed  or  im- 
plied intention,  but  that,  even  where  there  are  words  within 
the  deed  having  a  certain  tendency  to  indicate  the  intention  of 
the  granter,  they  may,  under  the  strict  construction  of  the  law 
of  entail,  fail  of  effect,  either  from  want  of  technical  precision, 
or  from  error  in  the  form  and  manner  in  which  they  are  intro* 
duced.'  Hope  Vere  V.  Hope,  6th  March  1833;  11  Shaw,  p. 
625. 

'  '*  The  opinion  from  which  the  above  is  quoted,  after  stating 
the  general  doctrine,  gives  at  the  same  time  a  variety  of  illus- 
trations of  (he  necessity  of  attention  to  that  particular  construc- 
tion which  the  context  requires. 

'*  The  expressions,  which  are  quoted  from  other  opinions, 
for  the  purpose  of  proving  that  if  any  particular  terms  are  sus- 
ceptible of  two  meanings,  one  supporting,  the  other  defeating 
the  tailzie,  such  terms  miisf,  by  ^  fixed  and  inflexible  canon,  be 
interpreted  in  the  way  which  will  defeat  the  tailzie,  do  noc 
warrant  any  such  deduction.  It  is  not  to  be  presumed  that  ' 
there  was  any  intention  in  these  opinions  to  alter  or  enlarge  the 
doctrine  of  strict  construction  of  entails.  On  the  contrary,  the 
opinions  refer  to  the  doctrine  as  one  established  early,  and  firmly 
rooted  in  the  law.  The  expressions  quoted  are  used  mani- 
festly with  reference  to  the  manner  in  which  the  particular 
terms  under  consideration  were  introduced  in  the  context  in 
which  they  occurred,  and  to  the  construction  reasonably  open 
for  adoption  without  any  violence  or  injustice  to  that  context. 
Accordingly,  in  one  of  the  passages  from  Lord  Brougham's 
opinion  in  the  case  of  Lang,  which  is  much  founded  on,  in  order 
to  support  that  sweeping  rule  of  interpretation,  (viz. — That 
whenever  terms  are  susceptible  of  two  meanings,'  the  Court  is 
bound  to  adopt  the  meaning  which  will  defeat  the  tailzie) — 
what  his  Lordship  says  is  introduced  with  the  guarded  and  signi- 
ficant condition — '  ijr  there  are  two  constructions  open,* — there- 
by denoting  most  distinctly,  that  on  an  attentive  consideration 
q{  the  context  mihn  particular  deed,  the  Court  is  first  to  be 
sHtibfied  that  two  constructions  of  the  terms  employed  are  open 
for  their  adoption ; — and  then  Lord  Brougham  states  the  effect, 
in  that  cassy  of  the  doctrine  of  strict  interpretation  (for  he  is  in 
truth  stating  the  effect,  and  not  professing  to  give  a  general  ex- 
position of  the  principle),  in  terms  exactly  in  conformity  with 
all  prior  authorities,  when  justice  is  thus  given  to  his  opinion. 

"  In  every  case  the  context,  in  which  the  expressions  or  the 
clause  to  be  construed,  occur,  must  be  carefully  attended  to, 
and  a  forced  and  strained  construction  is  not  to  be  given  to  that 
context,  because  the  particular  terms  or  clause  might,  in  other 
places  or  other  deeds,  and  when  detached  from  or  interpreted 
without  connection  with  the  context,  bear  one  interpreratioa 
as  much  as  another.  The  sense  in  which  terms,  particularly  of 
known  legal  effect,  are  used  in  the  context  in  which  they  occur, 
is  one  leading  and  most  necessary  rule  of  interpretation.  And 
It  is  in  truth  on  that  very  rule  that  a  limited  meaning  has  been 
attHched,  in  the  case  of  Lang  and  others,  to  terms  which, 
though  capable  in  themselves  of  a  larger  meaning,  were  so 
fairly  connected  in  the  context  with  the  antecedent  which  ioi- 
mcdiately  preceded  them,  as  to  lead  (on  the  doctrine  of  strict 
construction)  to  the  interpretation  which  held  them  to  refer  only 
to  that  antecedent,  and  not  to  a  variety  of  other  antecedents,  to 
which  a  general  view  of  the  party's  intention  might,  in  other 
deeds  than  a  tailzie,  have  warranted  the  Court  to  bold  that  they 
did  refer. 

*'  The  context  is  the  leading  matter  attended  to  in  those 
cases. — such  as  the  Tillicoultry  case, — in  which  general  words 
of  reference,  though  combined  with  an  enumeration  oi particular 
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probtbitionii,  have  not  been  beld  to  have  reference  to  other  and 
different  prohibitions  than  (hose  specially  enumerated.  On  this 
point  reference  may  be  made  to  the  opinions  of  Lord  Moncreiif, 
in  Lockhart,  20th  May  1841~Fac.  Col.  pp.  652-^ ;  and  of  Lord 
FuUerton,  in  Lumsdaine,  26th  Novetmber  1840 — Fac.  Col.  p. 
73. 

"  After  full  consideration  of  all  the  authorities,  it  would  ap- 
pear that  the  true  meaning  of  the  doctrine  of  strict  construction 
of  entails  may  be  thus  stated : — That  the  Court  is  never  to 
adopt  a  construction  for  the  purpose  of  effectuating  the  general 
intention  and  object  of  the  entailer : — That  if  there  is  another 
construction  of  the  words  employed  which, — placed  as  theyare, 
in  the  context  in  which  they  occur, — may  be  adopted  without 
any  violence  to,  or  perversion  of,  the  import  and  effect  of  the 
terms  such  as  they  occur,  that  meaning  is  to  be  taken,  since  the 
deed  is  not  in  doubt  to  be  interpreted  so  as  to  aid  intention. 
But  the  Court  are  not  to  do  violence  to,  or  disregard  the  con- 
text, in  whieb  certain  words  are  introduced,  because  those  terroa 
are  flexible,  and  because,  in  o(//er  deeds  and  in  a  different  context, 
they  have  received  the  limited  meaning,  of  which  they  are  in 
the  abstract  susceptible,  as  much  as  of  a  larger  and  more  com- 
prehensive  signification.  On  the  other  hand,  while  taking  the 
context  as  the  guide  for  attaining  the  meaning  of  particular 
terms  therein  employed,  the  context  is  not  to  be  used  generally 
in  order  to  suggest  or  support  any  implication  neceasary  to  en- 
force the  prohibitions  or  the  irritancies, — because  the  Court  is 
not  to  arrive  at  restraints  constructively.  The  Court  are  not  to 
aid  the  entailer,  by  supplying,  by  implication  however  plain, 
what  is  imperfect, — by  solving,  however  easily,  in  favour  of  the 
fetters,  what  is  ambiguous, — or  by  explaining,  by  reference  to 
plain  intention,  however  readily  it  may  be  done,  what  is  doubt- 
ful in  the  language  and  expressions  which  be  chooses  to  em- 
ploy, and  also  to  employ  in  a  particular  iiray  and  order  and  col- 
location. The  Court  are  not  so  to  aid  him  in  order  to  carry 
out  his  purpose,  because  no  fetters  are  to  be  imposed  by  any 
implication.  Hence,  if  in  bis  deed  words  are  employed,  which, 
in  the  place  where  they  occur,  and  consistently  with  the  context, 
may  be  construed  in  either  of  two  senses,  the  Court  are  then  to 
take  what  he  hai  not  made  plain,  in  the  sense  which  is  limited 
and  in  favour  of  freedom,  and  not  in  the  larger  and  broader 
sense  which  a  general  view  of  the  maker's  objects  and  inten- 
tions would  more  readily  suggest ;  for  the  latter  view  would 
proceed  on  the  notion  of  effectuating  his  intention  by  taking 
one  instead  of  the  other  of  the  two  constructions.  The  true 
meaning  of  the  doctrine  of  strict  construction  is  best  brought 
out  by  this  statement — that  the  Court  is  not  to  construe  in  any 
caMcfor  the  purpose  of  effectuating  intention,  but  to  construe  in 
favour  of  freedom,  consistently  with  the  context,  with  the  knoum 
import  of  words,  and  with  grammatical  rules, 

*'  To  the  resolutive  clause  the  pursuer  objects— .'  That  in 
found  legal  construction  it  cannot  be  held  as  directed  against 
sales.' 

"  The  resolutive  clause  is  in  the  following  terms : — "  And 
farther,  with  and  under  the  conditions,  and  under  these  irri- 
tancies, that  in  case  the  said  Arthur  Dingwall,  or  any  of  the 
lubstitutes  or  heirs  of  entail,  shall  contravene  the  before- written 
provisions,  conditions,  restrictions,  limitations,  and  others  here- 
in contained, — that  is,  shall  fail  and  neglect  to  obey,  fulfil,  or 
perform  the  said  conditions  and  provisions,  or  any  one  of  them, 
or  shall  act  contrary  thereto,  then  and  in  any  of  these  cases,  the 
person  or  persons  so  contravening,  failing  to  perform,  or  acting 
contrary  as  said  is,  shall,  for  him  or  herself  only,  ipso  facto 
amitt,  lose,  and  forfeit  all  right,  title,  and  interest  he,  she,  or 
they  have  to  the  said  lands  and  estate,  and  the  same  shall  de- 
volve, accresce,  and  belong  to  the  next  heir  of  tailzie  appointed 
to  succeed,  albeit  descended  of  the  contravener's  own  body,  in 
the  same  manner  as  if  the  contravener  was  naturally  dead.' 

"  Taking  this  clause  by  itself,  it  is  not  supposed  that  the 
reading  of  it  could  suggest  the  slightest  doubt. 

*'  But  the  pursuer  says  that  the  dispositive,  prohibitory,  and 
irritant  clauses  speak  of  the  '  conditions,  provisions,  restrictions 
and  limitations ;' — that  the  resolutive  drops  this  full  enumera- 
tion— is  directed  against  '  conditions  and  provisions*  alone, — 
that,  '  according  to  the  formula  or  technical  vocabulary'  of  this 
deed,  *  conditions  and  provisions*  mean  something  different  from 
*  restrictions  and  limitations,*^ihtkt  the  prohibition  against  sale 


is  called  in  this  deed,  in  the  prior  place  where  it  is  introduced, 
a  *  restriction  or  limitation,* — not  a  *  condition  or  provision  ;* — 
and  hence,  that  as  the  resolutive  clause  does  not  apply  to  '  re- 
strictions and  limitations,  sale  is  not  prevented. 

'*  ri.)  It  is  not  a  sound  construction  of  the  resolutive  clause 
to  hold  that  this  full  enumeration  is  really  dropped,  even  as- 
suming that  the  repetition  of  tautological  and  superabundant 
substantives  in  each  sentence,  and  each  clause  of  the  same  sen- 
tence, had  added  any  thing  in  point  of  meaning.  When  (he 
resolutive  here  says,  in  its  second  clause,  '  that  is,  shall  fail  or 
neglect,  &c.,  to  perform  any  of  the  said  conditions  and  provi- 
sions,' it  is  plain  that  this  relates  to  the  mode  of  contravention, 
and  that  the  terms,  '  the  said  conditions  and  provisions,*  are 
applicable  to  all  the  declarations  or  fetters  referred  to  before 
the  words  *  that  is,*  whatever  other  terms  are  used  to  denote 
them. 

"  (2.)  This  deed,  exactly  as  is  done  In  the  style  of  an  entail 
furnished  as  a  model  in  the  last  edition  of  the  Juridical  Styles, 
varies  and  changes  the  terms  descriptive  of  the  conditions,  in 
every  instance  in  which  reference  is  made  to  them.  In  the  dis- 
positive clause  they  are  described  by  a  string  of  expletives.  A 
very  few  lines  further  on,  in  the  obligation  to  infefr,  the  ex- 
pressions are  varied.'  And  so  on.  Sometimes  *  clauses  irritant 
and  resolutive'  are  omitted,  and  *  irritancies*  are  introduced : 
Sometimes  *  reservations'  are  introduced,  and  others  omitted : 
Sometimes,  and  in  an  important  passage,  '  restrictions*  is  left 
out :  Sometimes  in  the  same,  and  that  too  a  very  short  sentence, 
as  in  the  obligation  to  insert  the  conditions  of  the  tailxie  in  the 
titles,  the  substantives  are  varied.  And  the  result  pUinly  is, 
that  so  far  from  the  deed  having  laid  down  an  inflexible  '  tech- 
nical vocabulary'  for  itself,  which  gives  a  special  fixed  and  pecu- 
liar meaning  to  the  terms  *  restrictions  and  limitations,'  as  essen- 
tially different  from  *  conditions  and  provisions,'  the  deed  uses 
all  these  expressions  as  exactly  of  the  same  import  and  mean- 
ing, varying  in  the  most  unnecessary  manner  the  terms  employed, 
but  in  a  way  which  leads  to  a  conclusion  the  very  opposite  from 
that  which  the  pursuer  urges. 

"  (3.)  But  this  objection  proceeds  on  a  very  serioas  error  as 
to  the  legal  meaning  and  import  of  the  terms  '  conditions  and 
provisions.' 

"  The  Act  1085  declares,  that  it  shall  be  lawful  for  the  lieges 
to  tailsie  their  lands  in  favour  of  substitutes,  '  with  such  provi- 
sions and  conditions  as  they  shall  think  fit,  and  to  affect  the  said 
tailsies  with  irritant  and  resolutive  clauses.' 

**  Whatever  fetters,  restrictions,  or  limitations  are  introduced 
into  an  entail,  are  the  '  provisions  and  conditions'  of  the  tailxie. 
If  there  can  be  supposed  to  be  a  restriction  or  limitation  which 
is  not  a  condition  or  provision,  it  would  not  be  lawful.  But 
call  them  what  the  maker  chooses,  all  prohibitions  or  restric- 
tions are  the  conditions  and  provisions  under  which  he  makes 
his  grant :  These  conditions  are  enforced  by  irritant  and  resolu- 
tive clauses  which  are  to  affect  the  tailzie, 

"  The  redundancy  of  the  language  employed  in  many  deeds, 
and  the  useless  variation  of  expressions  in  the  same  deed,  leads 
to  (the  selection  it  cannot  be  called,  but)  the  accumulation  of  a 
number  of  terms  descriptive  of  the  conditions  and  provisions  : 
But  whatever  declaration  or  prohibition  or  limitation  is  intro- 
duced, must  under  the  Statute  be,  and  in  law  is,  a  condition  or 
provision  of  the  grant.  The  proper  legal  terms  in  an  entail  to 
describe  these  restrictions  and  declarations,  are  '  conditions  and 
provisions.'  Hence,  when  these  terms  are  used,  (hey  do  denote 
and  include  by  force  of  the  meaning  which  the  Statute  has  an- 
nexed to  them,  and  by  reason  of  the  thing  (for  restrictions  are 
conditions),  all  the  restrictions,  limitations,  prohibitions,  bur- 
dens, fetters,  declarations,  reservations,  and  obligations  pre- 
viousfy  mentioned,  however  great  the  variety  of  expressions  em- 
ployed to  describe  them. 

*'  It  IS  possible  that  a  deed  may  be  so  framed,  (hat  a  certain 
fixed  meaning  in  that  deed  may  be  given  to  nmny  of  these  terms ; 
and  it  is  true  that  all  restrictions  are  not  reservations,  and  that 
obligations  to  do  certain  things  may  not  be  limitations,  and  so 
forth.  But  all  these  are  '  conditions  and  provisions.*  And  no 
instance  has  ever  occurred  in  which  these  general  and  statutory 
terms  (appropriately  used  in  the  Act  1685  to  denote  the  con- 
ditions of  the  grant),  have,  when  employed  in  a  general  clause 
in  a  deed,  been  held  from  reference  to  other  particuiar  pastag^es 
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io  that  deed  to  beur  not  their  technical,  and  statutory,  and  ob* 
vious  meaning,  but  to  be  applicable  only  to  some,  and  not  to  all 
of  the  conditions  of  the  tailzie. 

"  IL  To  the  irritant  clause  the  pursuer  objects-^ 

"  I.  That  it  is  not  directed  against  sales. 

"  2.  That  at  all  events  it  is  defective,  so  far  as  it  does  not,  in 
regard  to  sales,  contain  a  declaration  of  nullity  of  the  acts  done 
in  contravention  of  the  prohibition  against  sales. 

"  It  is  necessary  to  observe  how  the  irritant  clause  in  this  en- 
tail 11  introduced. 

"  After  the  resolutive,  there  occur  very  full  tpedal  irritant 
and  resolutive  clauses,  each  applicable  to  the  special  case  of 
diligence  done  on  dtibts,  and  to  debts  themselves— -declaring  and 
providing,  that  in  the  event  of  adjudication  or  any  legal  diligence 
being  obtained  or  used  against  the  fee  or  property  of  the  lands 
and  estate,  or  any  part  thereof,  upon  any  debts  or  deeds  of  the 
institute  or  substitutes,  whether  contracted  before  or  after  their 
sQccession,  not  only  tuch  debts  and  deeds  (the  relative  tuch 
having  there  clear  grammatical  reference  to  the  antecedent  of 
the  debts  and  deeds  in  the  immediately  preceding  clause  of  the 
sentence  on  which  diligence  might  follow)  shall  be  void  and 
Bttll,  but  also  that  the  institute  and  heirs  on  whose  debts  and 
deeds  the  diligence  has  proceeded,  shall  ipso  facto  forfeit  right 
to  the  landa  which  shall  devolve  on  the  next  heir  of  tailzie,  free 
from  all  such  debts  and  deeds,  ftc. 

'*  Now,  here  it  is  to  be  observed — 1.  That  this  clause  com- 
pletely  satisfies  the  object  and  purpose  both  of  an  irritant  and 
resolutive  clause  for  the  case  of  debts ;  and  it  is  not  a  warrant- 
able inference  to  hold,  that  if  in  an  after  part  of  the  deed,  an 
irritant  clause  is  introduced  apparently  general,  it  is  to  be  re- 
garded as  directed  only  against  debts  which  had  been  specially 
provided  for  before.  And,  2.  That  the  expression  such  debts  and 
deeds,  when  used  in  a  limited  meaning  of  the  term  deeds,  has 
dear  reference  to  an  antecedent  which  fixes,  upon  the  term  deeds 
in  that  context,  the  meaning  of  *  deeds*  on  which  diligence  may 
follow. 

"  Then  there  is  introduced  a  special  resolutive  clause  applica- 
ble to  the  case  of  treason. 

"  Then  there  are  introduced  certain  provisions  declared  to 
be  exceptions  from  the  whole  of  the  said  irritant  and  resolutive 
danses,  allowing  liferent  infeftments  of  specified  amount  in 
favour  of  wives  and  husbands,  with  a  variety  of  declarations  as 
to  the  same.  Then  further  on,  there  is  a  long  explanation  of 
the  granter*a  peculiar  views  as  to  the  expediency  and  moral 
effect  of  provisions  for  younger  sons^  and  of  the  reasons  why  he 
withes  his  heirs  of  tailzie  to  make  their  younger  sons  imitate 
his  own  example,  and  earn  their  fortunes,  as  be  did,  out  of  no- 
thing. Then  there  is  a  declaration  as  to  arrears  of  non-entry, 
fcc. 

*'  And  then,  after  two  pages  of  these  special  provisions,  at  a 
great  distance,  and  quite  disjoined  from  the  general  irritant 
clause,  and  also  at  a  distance  and  disjoined  equally  from  the 
ipedal  irritant  and  resolutive  clause  as  to  debts,  occurs  as  a  sub- 
stantive distinct  independent  clause,  not  connected  with,  or 
having  reference  to,  any  particular  antecedent,  and  in  no  connec- 
tion whatever,  either  in  expression,  meaning,  substance,  or  gram- 
matical reference,  with  the  clauses  which  immediately  precede 
it,~.tbe  general  irritant  clause  commencing  with  the  most  com- 
prehensive expressions,  '  and  also  with  and  under  this  provision 
and  condition,  as  it  is  hereby  expressly  provided  and  declared, 
that  upon  any  contravention  that  may  happen  by  and  through 
the  said  Arthur  Dingwall,  or  any  of  the  substitutes  and  heirs  of 
entail  their  failing  to  perform  all  and  each  of  the  conditions,  or 
acting  contrary  to  all  or  any  of  the  restrictions,  it  is  hereby  ex- 
pressly provided  and  declared,  that  not  only  the  said  lands  and 
estate  shall  not  be  burthened  and  liable  to  any  of  the  debts  and 
deeds,  acta  and  crimes  of  the  said  heirs  of  taillie,  but  also  all  such 
debts,  deeds,  and  acts  contracted,  granted,  done,  or  committed 
contrary  to  these  conditions  and  restrictions,  or  to  the  true  intent 
and  meaning  of  these  presents,  shall  be  of  no  force,  strength,  or 
effect,  and  shall  be  unavailable  against  the  other  substitutes  aud 
heirs  of  taillie,  and  who  as  well  as  the  said  estate  shall  be  no- 
wise burdened  therewith,  but  free  therefrom  in  the  same  man- 
ner as  if  sueh  debts  or  deeds  had  not  been  contracted,  made, 
granted,  or  eommttted.*  Then  follows  a  clause  which  is  of  im- 
portunce  M  a  part  of  the  context,  and  as  a  lenucl  or  tupnlement 
bX:OTTlSU  JUKIST. 


to  the  above, — '  And  with  and  under  this  provision  and  decla- 
ration, that  it  shall  be  free  and  lawful  to  every  heir  of  taillie, 
though  a  minor  or  pupil  at  the  time,  who  shall  have  a  title 
by  and  through  any  contravention  or  irritancy  incurred  by  a  for- 
mer heir,  and  whether  descended  of  the  contravener's  body  or 
not  (except  in  the  case  of  treason  as  aforesaid),  to  sue  and  ob- 
tain declarator  upon  the  contravention,  and  upon  the  irritancy 
of  the  contravener's  right,  or  to  serve  heir  to  the  person  who 
died  last  vest  and  seized  in  the  said  lands  and  estate  preceding 
the  contra vener,  and  thereby,  or  by  adjudication,  or  any  other 
formal  or  legal  way  or  method,  to  establish  in  his  or  her  person 
the  right  and  ttt\fi  of,  and  to  the  foresaid  lands  and  estate,  and 
that  without  being  subjected  to  the  debts  or  deeds  of  the  person 
contravening  or  irritating  their  right,  and  without  regard  to  any 
alterations  made  or  intended,  acts  done  or  deeds  granted  by  the 
contravener,  contrary  to  the  conditions  and  restrictions  before 
written ;  and  all  the  heirs  and  substitutes  succeeding  upon  any 
contravention,  and  the  heirs  succeeding  to  them,  shall  be  sub- 
ject and  liable  to  the  same  conditions,  restrictions  and  irritandea 
throughout  the  whole  course  of  succession  for  ever.' 

*'  This  irritant  clause,  then,  stands  out  by  itself  as  a  substan- 
tive and  distinct  and  general  clause,  introduced  as  such,  and 
which  cannot,  either  by  reason  of  the  place  in  which  it  occurrf, 
or  of  the  antecedent  which  goes  before,  or  of  the  expressions 
with  which  it  commences,  be  restrained  and  confined  to  any 
special  and  limited  object,  unless  it  shall  be  found  that  in  the 
course  of  it  the  phraseology  is  inapplicable  to  a  general  irritant 
clause.  With  the  antecedent  which  goes  before,  it  has  no  con- 
nection whatever. 

*'  That  the  expressions  with  which  it  opens  are  quite  general 
— comprehending,  and  making  apt,  clear,  and  complete  re- 
ference to  all  the  conditions  of  the  tailzie — and  that  the  in- 
troduction (one  of  the  most  significant  parts  of  such  a  clause) 
is  applicable  to  '  any  contravention,*  as  it  expressly  states,  ia 
matter  too  clear  to  admit  of  illustration. 

'*  Is  then  the  object  of  a  general  clause  subsequently  departed 
from?  And  is  the  subsequent  phraseology  of  such  special  mean- 
ing as  to  warrant  the  inference,  that  the  terms  employed  fall 
short  of  the  entailer's  declared  object,  so  that,  unless  a  construc- 
tion, founded  on  the  principle  of  effectuating  intention,  is  re- 
sorted to,  the  remainder  of  the  clause  cannot  extend  to,  and 
cover  the  consequences  of '  any  contravention*  of  all  and  each  of 
the  conditions'  of  the  tailzie  refened  to. 

*'  The  clause  goes  on  to  provide — 1.  That  the  lands  shall  not 
be  burdened  or  liable  to  any  of  the  debts,  deeds,  acts,  or  crimes. 

'*  It  is  contended,  in  theirs/  place,  that  the  words  *  burdened 
or  liable  to*  are  not  apt,  and  proper,  and  adequate  terms  to  reach 
sales ;  and  in  support  of  this  remark,  some  observations  are 
founded  on,  which  Lord  Brougham  is  said  to  have  used  in  the 
Hoddam  case,  as  to  what  would  have  been  the  legal  construction 
of  the  clause  in  that  entail,  if  it  had  been  complete  as  a  sentence. 
But  it  would  not  be  fair,  in  any  case,  to  hold  a  mere  illustration 
in  argument,  not  absolutely  essential  to  the  support  of  the  judg- 
ment, as  a  deliberate  and  final  expression  of  the  opinion  of  any 
Judge.  Still  less  ought  that  to  be  held  in  reference  to  the  case 
founded  on,  as  the  honourable  and  learned  Lord  took  occasion, 
in  a  subsequent  case,  to  mention  an  inaccuracy  which  had  per 
incuriam  crept  into  the  phraseology  of  the  judgment  in  that 
very  case  of  Hoddam. — See  Monypenny  v.  Campbell,  16th 
August  1839,  (M'Leanand  Robinson,  p.  908),  while  in  the  more 
important  case  of  Warrender,  bis  Lordship  has  complained  of 
great  inaccuracy  in  the  report. 

**  The  term  burden  is  often  used  in  Scotch  conveyancing  in  a 
much  wider  seuse  than  its  ordinary  vernacular  meaning.  There  are 
many  entails  in  which  the  prohibitions  are  called  burdens ;  and 
when  it  is  said  that  an  estate  shall  not  be  burdened  with  any  of  the 
deeds  of  the  contravening  heir,  reference  is  really  made  in  the 
use  of  the  word  burden,  to  the  passing  of  the  estate  from  the 
contravener  to  the  next  heir,  entire,  such  as  it  was  entailed. 
It  does  not  follow  that,  in  using  the  term  burdened,  distinction  is 
intended  to  be  drawn  between  the  character  of  some  acts  as 
incumbrances  or  debts  remaining  on  the  estate,  and  other  acts 
carrying  off  parts  or  the  whole  of  it.  No  doubt,  \i\  many  con- 
texts the  term  *  burdened'  will  be  found  used  in  reference  to 
debts  and  incumbrances.  But  the  context  of  each  must  be  the 
rule  of  construction. 

Vol.  XIV.— No.  XX. 


306 


REPORTS  OF  CASES  DECIDED 


[March 


'*  Tbe  term  liable  appears  clearly  to  include  tbe  effect  or 
operation  of  tmjf  species  oi  deed  on  the  estate.  It  is  quite  cor* 
rect  to  say,  that  the  lands  shall  not  be  liable  to  a  deed  of  sale, 
— the  expression  being  used  In  reference  to  the  power  of  the 
heir  to  grant  such  deeds,  and  to  the  liability  of  the  estate  to  he 
90  dealt  with, 

"  Then  the  clause  gofs  on  (BecondfyJ, — '  but  also  all  such  debts, 
deeds,  and  acts  contracted,  granted,  done,  or  committed  con- 
trary to  these  conditions  and  restrictions,  and  to  the  true  intent 
and  meaning  of  these  presents,  shall  be  of  no  force,  strength,  or 
effect,*  &e.,  as  above. 

"  On  this  clause  it  is  contended,  that  all  such  '  debts,  deeds, 
and  acts,'  must  mean  simply  debts  and  deeds  of  that  character, 
on  which  diligence  may  follow,  and  does  not  refer  to  deeds  gene- 
rally done  in  contrarention  of  all  the  prohibitions. 

'*  But,  1.  There  is  no  antecedent  in  tbe  preceding  sentence  to 
which  this  general  expressicm  can  have  such  reference. 

'*  2.  The  context  declares  expressly  that  the  debts,  deeds  and 
acts  spoken  of,  are  those  done  '  contrary  to  these  conditions  and 
restrictions* — which  conditions  and  restrictions  are  in  the  con- 
text of  the  same  sentence  shown  to  be  all  and  each  of  the  con- 
ditions and  restrictions  of  the  tailzie,  and  occurring  on  any  con- 
travention that  may  happen.  Tbe  context  then  appears  to 
demonstrate  that  the  terms,  all  euch  debte,  deede,  and  acts,  are 
used  in  a  general  sense,  so  as  to  fix  down  that  sense  necessarily 
on  these  terms.  And  there  is  no  warrant  for  any  other  construc- 
tion whatever. 

**  3.  '  All  sttcA,'  &e.  In  this  context  there  seems  to  be  no 
doubt  that  the  relative  euch  applies  to  the  debts  or  deeds  done 
in  contravention  of  the  provisions  of  the  tailzie.  That  is  the 
sense  in  which,  in  this  case, '  such'  is  used.  No  doubt  there  are 
many  cases  in  which  the  irritant  and  resolutive  clause  so  fol- 
lows, and  resumes  (as  it  were)  exactly  a  prohibition  against 
debts  immediately  preceding  it,  that  the  expression  '  debts  or 
deeds*  comes  to  have  reference,  or  in  ambiguity  may  warrant- 
ably  be  taken  to  have  reference,  to  the  prohibition  against  debts  ; 
and  then  the  relative  such  fixes  the  matter.  But  each  context 
must  be  looked  to :  And  there  is  no  such  ground  for  that  view 
of  this  clause. 

*'  4.  In  many  other  deeds,  nay  in  some  clauses  of  this  tailzie, 
debts  is  followed  by  deeds  in  such  a  way  as  to  denote  that  the 
deeds  then  in  view  are  only  one  limited  class  of  deeds,  viz., 
those  on  which  diligence  for  debts  proceed.  But  this  is  not  the 
appropriate  or  natural  sense  of  the  term  deeds.  It  receives  it 
in  such  cases  by  force  and  reason  of  a  context,  which  shows 
that  it  is  there  used  in  that,  a  perfectly  correct,  though  limited, 
application  of  the  term. 

**  5.  Farther,  all  in  this  context  refers  to  the  antecedents, 
*  any  contravention,'  and  '  all  and  each  of  tbe  conditions  and 
restrictions.'  Again,  what  is  referred  to  by  all,  are  things  done 
contrary  to  *  these  conditions  and  restrictions :'  Here  '  all'  is 
used  in  its  widest  sense.  The  import  of  *  such'  has  been  already 
noticed. 

*'  6.  Then  of  what  consequence  is  it  that  in  this  context,  so 
unqualified,  so  general,  and  comprehensive,  after  *  sM  such,' 
the  word  debts  comes  first  before  deeds  and  acts  t  Suppose  it 
had  run,  all  such  deeds,  debts,  and  acts,  the  pursuer  does  not 
seem  to  say  that  he  had  a  case.  But  surely  it  would  be  most 
unjudicial,  in  construing  this  context  in  such  a  clause,  to  al- 
low the  mind  to  be  biased  by  the  Act,  that  in  other  passages  or 
in  other  tailzies, '  debts*  are  introduced  before  deeds,  when  the 
ebifect  in  these  cases  is  to  refer  only  to  those  deeds  which  are 
obligations  for  debts.  In  itself,  and  apart  from  the  context  in 
which  it  may  happen,  the  mere  mention  of  'debts'  before  *  deeds' 
and  acts  cannot  be  of  any  importance. 

*'  The  clause  which  follows,  as  to  making  up  titles  on  con- 
travention, may  be  referred  to,  not  to  solve  doubts  on  terms 
warranting  two  interpretations,  but  (being  a  sequel  of  the  irri- 
tant) to  show  the  deliberation  with  which  the  terms  in  the 
irritant  were  used  for  general  objects,  e,  g.  the  expressions— 
'  subjected  to  the  debts  or  deeds,' '  without  regard  to  the  altera- 
tions made  or  intended,  or  acts  done  or  deeds  granted  contrary  to 
the  conditions  and  restrictions.' 

"  The  other  objection  to  the  irritant  clause, — viz.,  that  it 
does  not  contain  a  declaration  of  nullity  against  acts  or  deeds  of 
8ales,^prooeeds  in  truth  on  the  assumption  that  tbe  former  ob^ 


jection  is  good,  and  that  the  declaration  of  nullity  which  ae- 
tualfy  occurs,  must  be  read  on  the  view  that  deeds  does  not  in- 
clude seJes.  It  seems  unnecessary  therefore  to  add  more  oq  this 
point. 

*'  On  the  whole,  I  am  of  opinion  that  judgment  must  be 
given  for  the  defender,  sustaining  the  plea  in  law  stated  in  the 
defences." 

Lards  MoncreiffvaA  Mvrray : 

"  We  concur  in  the  opinion  of  the  Lord  Jnstioe-Clerk,  thai 
in  this  case  both  the  irritant  and  tbe  resolutive  dausea  of  the 
entail  are  ample,  substantive,  and  sufficient  i  and  that  thef 
cannot,  by  any  application  of  the  principle  of  strict  interpreta* 
tion,  be  so  construed  as  to  prevent  tbeir  direct  and  specific 
force  to  secure  the  estate  and  the  heirs  of  entail  i^sainst  all  or 
any  of  the  things,  including  sales,  to  the  preventioB  of  which 
the  prohibitory  clause  is  directed." 

Lord  Cockbum  : 

"  I  am  of  opinion  with  Lord  Moncreiff,  that  the  otjectiont 
both  to  the  irritant  and  resolutive  clauses  are  bad.  In  arriving 
at  this  conclusion,  I  acknowledge,  and  employ,  the  principle  of 
strict  construction,  as  it  has  hitherto  been  understood  in  onv 
law ;  but  in  applying  this  construction  to  the  words  of  this  en-» 
tail,  I  think  that  these  words  effectually  prevent  that  firom 
being  done  which  the  pursuera  wish  to  do." 

Lord  Ivory : 

*'  I  concur  generally  with  the  Lord  Justice-Clerk  and  Lord 
Moncreiff  in  holding  that  there  is  no  solidity  in  the  objectiona  ' 
either  to  the  irritant  or  resolutive  clause  of  this  entail,  and 
therefore  that  judgment  should  be  given  for  the  defender. 

**  I  have  however  to  observe,  in  regard  to  the  irritant  clause, 
that  t/the  wonls  '  the  said  lands  and  estate  shall  not  b^'^ar- 
thened  and  liable  to  any  of  the  debts  and  deeds,  acts  and  crimes, 
of  tbe  said  heirs  of  tailzie,'  were  to  be  construed  asapplicable  only 
to  debts  and  deeds  of  ineumbrance — (See  Marquis  ofBreadaU 
bane,  as  decided  in  the  House  of  Lords,  2  Rohineon,  109)-* 
it  might  indeed  seem  difficult  at  first  sight,  consistently  with 
the  judgments  pronounced  in  Blairadam,  Overtown,  ic,  te 
withhold  the  same  limited  construction  from  the  weeds  which 
immediately  follow,  viz., '  all  such  debts,  deeds,  and  acta,'  &c. 
At  least  it  would  have  been  ao,  supposing  these  latter  words 
to  have  stood  by  themselves. 

"  But  Ut,  They  do  not  stand  by  themselves.  For  the  sen- 
tence runs  on — '  all  such  debts,  deeds,  and  acts  contracted, 
granted,  done,  or  committed  contraby  to  trbse  coitditioks 

AND  BCSTRICTI0N8,  OE  TO  THE  TBUB  I5TBNT  AND  KBANISrO  OT 

TBB8B  PBB8ENT8.'  And,  therefore,  the  second  branch  of  the 
sentence,  as  thus  conceived  in  its  entire  tenor,  being  wholly  in- 
compatible with  the  use  of  the  words  *  debts,  deeds,'  Ike.,  op 
restricted  merely  to  deeds  of  incumbrance,  it  must  be  received 
as  in  truth  explanatory  of  the  real  sense  of  the  first  branch  ; 
.—so  that,  the  two  standing  together  in  the  immediate  eonnectiov 
of  relative  and  antecedent,  it  is  no  more  possible  to  interpret, 
in  the  restricted  sense,  the  words  as  they  occur  in  ihefirei,  then 
the  same  words  as  they  are  repeated  in  the  second; — andhenoe^ 
in  both  alihe,  the  words  must  have  extended  to  them  the  larger 
and  more  natural  sense — of  deeds  ot. general  contravention,-^ 
which  of  course  would  include  sales,  Ata,  no  less  than  debts. 

"  2d,  Looking  to  Me  whole  context  of  the  dause,  I  am  of 
opinion  that,  even  had  the  case  stood  upon  the  words  employed 
in  tbe  first  branch  of  the  sentence  alone,  without  the  co-relative 
explanation  which  thev  derive  from  the  mode  of  their  repetition 
in  the  second  branch,  it  would  be  impossible,  according  to  an/ 
rational  principle  of  interpretation — (not  meaning  by  this  tba^ 
the  rules  of  strict  construction  are  at  all  to  be  departed  from^ 
or  that  mere  inference  or  implication  is  to  be  received  aa  » 
guide  in  such  questions) — to  construe,  consistently  with  what 
has  been  decided  in  other  cases,  the  words  '  burthened  and 
liable,*  as  confining  '  the  debts,  deeds,'  &c,  referred  to,  to  deeds 
o{  incumbrance  exclusively." 

(^Lord  Jeffrey  absent  from  indisposition.) 

On  advising  the  cause  the  Conrt  pronounced  the 
following  interlocutor : 

"  Find  the  objectloni  stated  to  the  validity  and  effect  of  the 
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entail  in  qaestion  unfoanded  and  groundleBs ;  therefore,  dismiM 
the  action  of  declarator,  aaaoilzie  the  defenders  from  the  con- 
dofiont  thereof,  and  decern:  Find  the  parsuer  liable  in  ez- 
pensei  to  the  defender,  and  remit  the  account,"  &c. 

Lord  Ordinary,  Jeffrey. — Act,  Dean  of  Faculty  (Wood), 

G.  Bell;  W.  andD.  Allester,  W.S.,  Agents Alt,  Moir;  John 

Jopp,  W.S.,  Agent B.  Clerk fHB.J 


Zd  March  1842. 
FiEST  Division. — (H.  B.) 

No.  145.— -George  Mabquis  of  Tweedbale,  Pur^ 
suery  V.  Alexandeb  Beatson  and  Othebs,  De- 
fenders, 

Saperior  and  Vassal — Feu-Duties— Interest — Interest  cmfeu* 
duties  it  not  exigible  prewnte  to  a  judicial  demandm 

Sequel  of  case  (anicy  p.  83).  The  pursuer  claimed 
iDterest  on  the  arrears  of  feu-duties  from  1801,  on  the 
groaod  that  they  had  then  .been  rendered  litigious  by 
ao  action  which  had  been  then  raised  in  the  lifetime 
of  bis  predecessor,  or  at  least  from  1834  and  1836,  the 
dates  of  the  present  and  supplementary  actions. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  3<f  February  1842. — The  Lord  Ordinary  having  heard  par- 
ties on  the  interest  of  the  arrears,  and  considered  the  process, 
finds  the  defenders  liable  in  legal  interest  on  their  arrears  re- 
spectively, from  and  after  the  18th  of  March  1841. 

*'  Note, — The  Lord  Ordinary  proceeds  on  the  principle  (in 
which  all  parties  concurred  at  the  debate)  tbat  interest  is  not 
due  on  arrears  of  feu-duties  unless  it  be  contracted  for,  or  judi- 
cially demanded.  Now,  there  was  no  contract  here,  and  tba 
jadidal  demand  was  only  made  against  Mrs  Wemyas  in  1836, 
and  against  the  other  defenders  in  1834.  For  the  Lord  Ordi- 
nary cannot  act  on  the  alleged  process  said  to  have  been  raised 
against  Mrs  Wenyss  of  Cuttlehill  in  1802,  and  wakened  in 
1804  and  1812,  partly  because  there  ia  no  evidence  of  the  ap- 
plicability of  that  action  to  the  particular  lands  and  arrears  now 
in  dispute,  and  partly  because  there  was  no  judicial  demand 
against  those  who  purchased  from  that  person.  And  the  in- 
ititotion  of  the  eiisting  action  in  1834  and  1836  cannot  be 
taken  as  the  period  for  the  commencement  of  the  interest ;  be- 
cause even  these  aumroonses  make  no  speei6c  demand,  and  did 
not  put  the  defenders  in  mora,  by  enabluig  them  to  know  what 
tbey  ought  to  pay.  They  only  conclude  for  unascertained  pro- 
portions of  eumnlo  duties,  the  proportions  of  which  had  not  been 
filed.  Each  vassal's  debt  only  became  clear  by  the  account- 
ant's report,  from  the  date  of  which  (Ist  March  1841)  the  true 
"o/tt  began/' 

The  pursuer  reclaimed,  in  so  far  as  the  interlocutor 
found  the  defenders  liable  in  interest  only  from  March 
1841, — and  prayed  to  have  them  found  liable  *<  on  their 
respective  arrears  of  feu-duties  simplioiter" 

At  advising, 

Lord  Preeident.'^The  impression  which  I  had  when  the 
case  was  formerly  before  us  is  now  confirmed.  I  cannot  see 
lioir  the  parties  lo  the  present  action  can  be  connected  with 
the  action  of  1601,  so  as  to  warrant  a  deosion  against  them  for 
the  interest  of  these  feu-duties,  on  the  ground  that  it  was  then 
jodidally  demanded.  Had  the  action  of  1801  been  generally 
for  the  rfght  of  the  Marquis  of  Tweeddale  as  heritable  bailie 
of  Duofemiline,  and  directed  as  such  against  all  his  vassals, 
there  might  have  been  some  ground  for  regarding  it  as  a  judi- 
cial demand  inferring  general  liability.  That,  however,  was 
Bot  the  ctM.  Neither,  I  am  afraid,  can  the  wakening  of  the 
•ction  afterwards  in  1804  and  1812  be  made  avaikible.  I  do 
Bot  see,  however,  why  the  interest  on  the  arrears  should  be  re- 
stricted to  the  date  of  the  accountant's  report.  The  deniand 
wujudidally  made  against  BIrs  Aytoon  in  1834,  and  against 
^  WeinyM  in  1836  s  and  though  a  long  litigation  eniued,  that 


cannot  prevent  the  demand  from  taking  effect  from  its  date. 
On  this  point  I  have  no  difficulty.  My  only  doubt  is,  whether 
Mrs  Aytonn  should  not  be  held  to  have  been  a  party  to  the 
process  of  1812.  There  is  certainly  great  reason  to  presume 
that  she  was ;  but  the  evidence  is  not  complete,  and  I  am  there- 
fore not  prepared  to  alter  the  interlocutor  farther  than  to  tbe 
extent  now  indicated. 

Lord  Oillies  concurred. 

Lord  Mackenzie, —  I  am  of  the  same  opinion.  Whatever 
may  be  thought  of  the  equity  of  the  claim,  tbe  rule  of  law  un- 
questionably is,  that  in  the  case  of  feu-duties,  where  interest  is 
not  stipulated,  it  is  not  due  till  a  judicial  demand  be  made,  and 
that  not  for  tbe  feu-duties  alone,  but  for  the  interest  in  cypress 
terms.  That  was  not  done  here ;  and  I  am  not  satisfied,  there- 
fore, that  more  is  due  than  has  arisen  since  tbe  dates  of  the 
present  action.  On  the  other  hand,  I  cannot  see  that  tbe  lia- 
bility of  the  vassals  did  not  commence  as  soon  as  the  Remand 
was  made,  though  only  in  cumulo.  The  superior  was  not 
bound  to  clear  the  proportion  due  by  the  vassals.  Their  duty 
was  to  pay  and  clear  it  among  themselves. 

Lord  F^llerton. — I  concur.  I  have  no  doubt  that  interest 
is  due  from  the  date  of  the  action  for  the  cumulo  sums.  How- 
ever difficult  the  arrangement  of  the  proportions  may  be,  the 
liability  for  interest  was  fixed  by  the  judicial  demand.  Were 
it  otherwise,  a  superior  might  be  kept  out  of  bis  just  claims  for 
twenty  years  by  litigation,  carried  on  for  tbe  purpose  of  ^ing 
the  respective  liability  of  the  vassals.  As  to  the  claim  prior  to 
the  date  of  the  present  action,  I  agree  with  your  Lordship,  that 
the  evidence  adduced  to  connect  the  present  parties  with  thaf 
claim,  is  defective. 

The  Court  pronounced  the  following  interlocutor ; 

**  Alter  the  interlocutor  reclaimed  against,  in  so  fiir  as  it 
finds  intereat  not  due  till  the  date  of  Mr  Menzies's  report,  and 
recal  said  interlocutor  to  that  extent :  Find  tbe  defender,  Mr 
Wemyss,  liable  in  interest  on  the  feu-duties  due  by  him,  and 
that  from  and  after  the  25th  April  1836,  being  the  date  of  tbe 
supplementary  action  in  this  process ;  but  find  him  liable  in  no 
prior  interest :  Find  the  whole  other  defenders  liable  in  inter- 
est on  the  feu-duties  found  due  by  them  respectively,  and  that 
from  and  after  10th  November  1834,  being  tbe  date  of  the 
original  action  io  this  process :  Find  Mrs  A^toun  of  lochdairnie, 
and  the  trustees  of  Mr  Qreenhill,  liable  in  no  prior  interest; 
but  reserve  all  questions  as  to  prior  interest  aa  regards  the  other 
defenders  who  have  not  yet  appeared  in  this  process :  Quoad 
ultra,  remit  the  case  bock  to  the  Lord  Ordinary  to  proceed  fur- 
ther with  the  cause  as  to  his  Lordship  may  seem  just,  and  re- 
serve all  questions  of  expenses." 

Lord  Ordinary,  Cockburn.-^ilcf.  Rutherfurd,  Anderson  j 
Gibson- Craigs,  Dalxiel  and  Brodie,  W.S.,  Agents, — For  Greeu'^ 
hilTs  Thtstees,  Thomson  ;  Shepherd  and  Grant,  W.S.,  AgenU. 
— For  Mir  Wemyss,  Marshall;  H.  J.  Burn,  W.S.,  Agent.-— For 
Ji^s  Aytoun,  Moir;  James  Qreig,  jun.,  W.S.,  Agent, — N* 
Clerk,^\  H.B.J 


3d  March  1842. 
FiEST  Division (H.  B.) 

No.  146. — The  Edinburgh,  Leith,  and  Newhavew 

Raii^way  Company,  Pursuers,  v,  David  Manson, 

Defender. 

Partnership—Statute  6  Will.  IV Railway  Company— Pro- 
prietorship—  Cireutnstanees  held  euffioient  to  establish  that  a 
party  had  been  properly  registered  as  proprietor,  and  was 
bound  to  pay  the  calls  on  his  shares  in  a  rainpay  company. 

By  the  Act  6th  Will.  IV.,  incorporating  the  Edin- 
burgh, Leith,  and  Newbaven  Railway  Company,  it  is 
enacted,  section  50, 

'*  that  in  any  actions  or  suits  brought  by  the  said  company,  in 
the  manner  hereafter  directed,  against  any  proprietor  or  pro- 
prietors of  any  share  or  shares  in  the  said  company,  to  recover 
any  sum  or  sums  of  money  due  and  payable  to  the  said  com* 
pany,  for  or  by  reason  of  any  call  or  calls  made  by  virtue  of 
thb  Act,  it  shall  he  Buffident  for  tbe  said  company  t^  d^ditff 
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Afi3  zWege,  that  the  defender  or  defenders,  defendant  or  defen- 
.slants,  Mng  a  proprietor  or  proprietor!  of  fuch  or  lo  many  share 
or  shares  In  the  said  company,  ts  or  are  indebted  to  the  said 
company  in  siiefa  sum  or  sums  of  money  as  the  call  or  calla  in 
arrear  shall  amouiii.to,  for  auch  or  so  many  sum  or  soma  of 
money  upon  such  or  so  many  share  or  shares  belonging^  to  the 
said  defender  or  defenders,  defendant  or  defendants,  as  the  case 
may  happen  to  be,  whereby  a  right  of  action  or  suit  bath  accrued 
to  the  said  company  by  virtue  of  this  Act,  without  setting  forth 
the  special  matter ;  and  in  such  action  or  suit  it  shall  only  be 
necessary  to  prove  that  the  defender  or  defenders,  defendant  or 
defendants,  at  the  time  of  making  such  call  or  calls,  was  or 
were  a  proprietor  or  proprietors  of  some  share  or  shares  in  the 
said  company,  and  that  such  call  or  calls  was  or  were  In  fact 
made,  and  that  such  notice  thereof  was  given  as  is  directed  by 
this  Act." 

Sect.  53,  "  That  the  said  company  shall,  and  they  are  hereby 
required  to  cause  the  names,  designations  and  places  of  abode, 
of  the  several  persons  who  shall  be  entitled  to  shares  in  the 
said  company,  with  the  number  of  shares,  and  also  the  proper 
number  by  which  every  share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  or  books,  to  be  named  the  re- 
gister-book  or  list  of  proprietors,  to  be  kept  by  the  secretary 
or  other  officer,  person  or  persons,  appointed  by  the  directors, 
and  after  such  entry  to  cause  the  same  to  be  signed  by  the  chair- 
man or  deputy-chairman ;  and  they  shall  also  cause  a  certificate, 
so  signed  by  the  chairman  or  deputy-chairman  and  secretary,  or 
other  officer,  person  or  persons  appointed  by  the  directors,  and 
with  the  common  seal  of  the  company  affixed,  to  be  delivered 
to  every  proprietor  on  demand,  specifying  the  share  ur  shares  to 
which  he,  she,  or  they,  is  or  are  entitled  in  the  said  company ; 
and  such  certificate  shall  be  admitted  in  all  courts  of  law  and 
equity  whatsoever,  as  evidence  of  the  title  of  such  proprietor." 

Sect.  64,  *'  That  it  shall  be  lawful  for  the  several  proprie- 
tors, and  his,  her  or  their  respective  heirs,  successors,  executors, 
administrators  and  assignees,  to  sell  and  dispose  of,  or  gratui- 
tously to  transfer  any  share  or  shares  to  which  he,  she  or  they 
may  be  entitled  therein,  subject  to  the  rules  and  conditions 
herein  mentioned  :  But  it  shall,  for  the  purpose  of  regularity,  and 
the  more  perfect  security  of  the  said  company,  belong  exclusively 
to  the  secretary  or  such  other  officer,  person  or  persons,  as  the 
directors  may  appoint,  to  prepare  and  make  out  all  voluntary 
transferences  and  conveyances  infer  vivos  to  such  share  or 
shares."  "  And  in  any  such  sale,  the  said  transference  and  con- 
veyance (being  executed  by  the  seller  or  sellers,  and  purchaser 
or  purchasers  of  such  share  or  shares)  shall  be  indorsed  by  two 
of  the  said  directors,  and  shall  be  kept  by  the  said  purchaser  or 
purchasers,  for  his,  her,  or  their  security,  after  the  secretary,  or 
other  officer,  or  person  or  persons  appointed  by  the  directora  of 
the  company,  shall  have  entered  into  a  proper  book  or  books, 
to  be  kept  for  that  purpose,  a  copy  of  such  transference  and 
conveyance,  for  the  use  of  the  said  company,  and  have  testified 
or  indorsed  a  certificate  of  the  entry  of  such  copy  on  the  said 
transference  and  conveyance ;  for  which  entry  no  more  than  five 
shillings  shall  be  paid ;  and  the  said  secretary,  or  other  officer, 
or  person  tir  persons  appointed  as  aforesaid,  is,  and  are  hereby 
required  to  make  such  entry  immediately  without  any  undue 
delay,  and  until  siieh  transference  and  conveyance,  indorsement 
and  certificate,  shall  have  been  made  and  entered  as  above  di- 
rected, such  purchaser  or  purchasers  shall  have  no  right  to  draw 
any  share  or  shares  of  the  profits  of  the  said  company,  nor  to 
have  any  vote  as  a  proprietor  or  proprietors  of  the  said  com- 
pany." ' 

Sect.  55,  "  That  all  and  every  person  or  persons,  body  or 
bodies  politic,  corporate  or  collegiate,  or  company,  whose  name 
or  names  shall  at  any  time  hereafter  stand  in  the  said  register- 
book,  or  list  of  proprietors,  either  as  a  nroprietor  or  proprietors 
of  one  or  more  share  or  shares  in  the  said  company,  or  as  heirs, 
successors,  exeeutora  or  administrators,  or  assignees  of  such  pro- 
prietor or  proprietors,  shall  be  deemed  and  taken  to  be  the  pro- 
prietor or  proprietors  of  the  several  ahare  or  shares  standing  in 
the  said  book  in  their  respective  names,  or  in  the  names  of  those 
whom  they  may  represent,  and  shall  be  subject  and  liable  to  the 
payment  of  every  call  or  calls,  made  and  to  be  made  thereon, 
and  to  all  actions,  suits,  forfeitures  and  penalties,  to  which  ori- 
ginal proprietors  of  shares  tii  the  said  company  are  made  subject 


and  liable  by  this  Act ;  and  all  notices  thereof  required  to  h% 
given  previous  to  the  forfeiture  of  shares  to  the  proprietors 
thereof,  shall,  if  given  to  the  person  or  persons  appearing  by  the 
register-hook  or  list  of  proprietors  to  be  such  proprietor  or  pro- 
prietors, or  to  their  heirs,  successors,  executors,  administrators  or 
assigneeti  or  left  at,  or  sent  through  the  post-office  to  his,  her,  or 
their  place  or  places  of  abode  last  mentioned  in  the  said  register- 
book  or  list  of  proprietors,  be  in  all  respects  good|  aufficienC 
and  conclusive ;  and  all  payments  of  dividends  due  and  to  be« 
come  due  on  such  share  or  sharea,  shall  be  made  to  such  per« 
son  or  persons,  as  by  the  said  register-book  or  list  of  proprie- 
tors, shall  so  appear  to  be  proprietor  or  proprietors  thereof;  and 
no  transference  and  conveyance,  bargain  or  sale,  of  any  shara 
or  shares,  or  other  instrument  proving  a  title  to  any  share  or 
shares,  which  shall  not  have  been  enrolled  or  registered,  as  di- 
rected by  this  Act,  shall  be  admitted  as  evidence,  either  to  de- 
feat any  action  or  suit,  brought  or  to  be  brought  by  the  said 
company,  to  recover  the  said  calls,  or  to  enable  any  pecson  or 
persons  to  recover  any  share  or  shares  forfeited  to  the  said  com- 
pany, or  to  make  the  said  company  liable  to  the  payment  of  the 
dividends  to  any  other  person  or  persons  than  such  aa  appear  in 
the  said  register-book  or  list  of  proprietors  to  be  the  proprietor 
or  proprietors  of  the  said  share  or  shares ;  but  that  in  all  casea 
the  said  register-book  or  list  of  proprietors  shall  be  considered 
aa  evidence  of  proprietorship  of  the  said  share  or  ahares." 

Founding  on  the  powers  conferred  by  the  Act,  the 
company  sued  David  Manson,  S.S.C.,  for  the:  sum  of 
£300,  as  the  amount  doe  by  him  upon  calls  on  twenty- 
five  shares  of  stock* 

The  defender  was  not  an  original  subscriber  to  the 
company,  but  when  examined  as  a  haver,  deponed,  itiat 
he 

*'  has  trafficked  in  what  is  called  scrip-shares  of  the  said  eom- 
pany,  and  has  bought  from  stock-brokers  and  sold  to  them  scrip- 
shares  of  the  said  company ;  and  he  got  from  atock-brokera 
several  notes  of  sales  of  scrip-shares,  and  he  now  prodactta 
three  of  these  documents,  which  are  marked  by  the  depooaot, 
commissioner  and  derk,  as  relative  hereto;  and  when  the  de- 
ponent sold  shares,  he  gave  the  scrip  certificates  to  the  brokers  ; 
and  with  regard  to  the  other  scrip-shares,  the  subject  of  the 
present  action,  so  far  as  he  recollects,  he  gave  ih^m  to  Mr 
Stodart,  then  the  secretary  of  the  company,  before  the  genertal 
meeting  held  on  the  31st  October  1S36,  at  which  the  deponent 
was  present,  but  he  does  not  know  what  becaoe  of  the  said 
scrip  shares  afterwards." 

The  pursuers  pleaded — 1.  That  holders  of  scrip, 
after  the  Act  of  incorporation  was  passed,  were  entitlea 
to  be  registered  as  original  proprietors  in  making  up 
the  book  of  registry,  whether  they  were  original  sub- 
scribers to  the  parliamentary  contract  or  not.  Ami 
every  scrip-holder  who  produced  his  scrip  to  t^e  iie- 
cretary  for  registration,  being  so  registered  according 
to  the  form  and  practice  in  all  such  oases,  was  entitled 
to  the  privileges,  and  incurred  the  liabilities  of  a  partr 
ner  in  the  undertaking.  2.  The  book  of  registry,  made 
up  in  terms  of  the  Act,  is  the  only  authentic  evidence 
of  proprietorship.  And  no  regular  deed  of  transfer- 
ence is  required  until  after  registry  was  so  completed 
under  the  Act.  3.  The  defender  having  been  regis- 
tered as  a  scrip-holder,  and  having  attended  a  general 
meeting  of  the  proprietors,  and  taken  a  part  at  such 
public  meeting,  is  bound  to  make  payment  of  the  calls 
made  by  the  directors,  in  terms  of  the  powers  given 
them  by  the  Statute  of  incorporation. 

The  defends  pleaded — 1.  The  defender  neither 
being  an  original  subscriber  to  the  said  company,  nor 
having  obtained  any  legal  transference,  is  not  liable  to 
the  conclusions  of  this  action.  .  2.  The  pursuers  have 
produced  no  legal  evidence  that  the  defender  is  a  part- 
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ner  of  the  said  company.  3.  The  register-book  re- 
ferred to  by  the  pursuers,  not  being  prepared  and  kept 
in  terms  of  the  Act  of  Parliament,  and  being  inaccu- 
rate, cannot  be  founded  on  by  the  pursuers  in  support 
of  this  action.  4.  The  proceedings  of  the  pursuers  not 
being  in  conformity  with  the  Statute,  the  calls  pur- 
sued for  not  having  been  made,  and  the  present  action 
not  having  been  raised  in  terms  of  the  Statute,  the  de- 
fender ought  to  be  assoilzied,  with  expenses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

"  Bth  November  1841 The  Lord  Ordinary  having  beard 

ptrtiet'  procurators,  repels  the  defences,  and  decerns  in  terms  of 
the  conclusions  of  the  libel ;  finds  expenses  due,  allows  an  ac- 
count thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  the  same,  and  to  report. 

'*  Note. — Tbe  register  in  which  Mr  Manson's  name  is  in- 
terred ii  prima  fatie  evidence  that  be  is  a  partner,  and  liable  in 
(ermi  of  the  Statute,  §§  50,  53,  54,  55. 

"  The  deftmder  has  assumed  that  there  was  no  regular  trans- 
ference of  the  scrip  to  him  from  the  person  who  held  tbe  scrip, 
•nd  that  without  such  regular  transference  be  could  not  be  regu- 
Urly  registered,  and  liable  to  take  calls.  The  Lord  Ordinary 
does  not  find  any  autbority  for  that  in  tbe  Statute  incorporating 
the  company.  Tbe  register  is  made  the  rule.  If  the  defender 
ifaowed  that  another  person  was  registered  for  these  shares,  and 
continued  the  proprietor  of  these  shares,  his  defence  would 
stand  on  very  difierent  grounds.  The  defender  has  argued  that 
be  is  not  bound  by  tbe  registration  of  bis  shares,  and  that  it 
iras  not  authorised  by  him  ;  bnt  the  prima  facie  evidence  of  the 
register  is  confirmed  by  the  minutes,  and  bis  own  evidence  as 
a  ba?er,  and  that  of  Mr  Stodart ;  and  there  has  been  no  offer 
tinde  to  prove  that  tbe  register  is  false,  or  ground  shown  for  re- 
jecting it." 


t» 


The  defender  reclaimed.     At  advising, 

L^rd  Oillies I  did  not  see  any  difficulty  in  the  case  till  it 

wu  somewhat  perplexed  by  the  ingenuity  of  tbe  defender's 
eounsel.  Tbe  rule  as  to  transfers  applies  only  after  the  regis- 
ter was  made  up.  The  Act  of  Parliament  declares  that  the 
Dsmes  of  the  proprietors  shall  be  entered  distinctly  in  a  book, 
and  that  those  so  entered  '*  shall  be"  held  to  be  the  proprietors. 
Now,  who  are  those  to  whom  this  "  shall  be"  applies?  Why, 
jost  those  who  produce  papers  like  those  which  were  given  in 
by  tbe  defender,  viz.,  "  the  bolder  of  this  voucher."  After  the 
names  were  thus  inserted  in  the  register,  the  case  was  entirely 
changed.  Then — bnt  not  till  then^it  became  necessary  to 
have  a  regular  transference.  For  greater  regularity,  a  particu- 
lar mode  of  transference  is  pointed  out ;  but  it  is  clear  that  this 
cannot  apply  to  tbe  case  of  scrip  before  tbe  Act  was  obtained. 
Till  then  there  was  no  register,  and  of  course  the  regulations 
M  to  the  register  could  not  apply.  This  is  a  complete  answer 
to  the  defender's  argument  as  to  the  necessity  of  a  regular 
transference ;  and  that  argument  being  thus  untenable,  there  is 
no  more  diiiiculty  in  tbe  case.  The  defender  has  chosen  to 
invest  his  property  rn  this  form.  He  has  been  registered  as  a 
proprietor,  and,  as  a  proprietor,  is  bound  to  pay  tbe  calls.  He 
also  acted  aa  proprietor  by  attending  a  meeting,  and  taking  part 
in  the  business.  Suppose  be  had  acted  in  tbe  same  manner  for 
hslf.a-dosen  of  years,  and  pocketed  ten  per  cent,  profit,  and 
when  tbe  concern  became  unprofitable,  bad  endeavoured  to 
hack  out  by  such  pretexts  as  he  now  uses — could  be  have  done 
f^?  He  was  just  as  much  a  proprietor  by  attending  one  meet- 
iog,  as  by  continuing  to  attend  for  a  longer  period.  I  do  not, 
however,  go  on  this,  but  on  tbe  Act  I  am  clear  for  adhering 
to  the  interlocutor. 

Lord  Maekemzie I  am  of  tbe  same  opinion.     There  are 

here  two  totally  distinct  questions ;  but  the  defender's  counsel 
has  blended  them  together,  and  so  made  complex  what  is  other- 
*nse  plain.  Tbe  first  question  is,  whether  it  was  possible,  by 
any  form  of  conveyance,  to  make  an  effectual  transfer  of  scrip? 
The  other  question  is,  whether,  supposing  scrip  to  be  trans- 
ffrrable,  the  particular  shares  here  in  dispute  were  properly 
truiferred?     A#to  the  firbt  of  these  questions,  the  plea  is 


perfectly  intelligible,  that  when  scrip  has  been  acquired  by 
subscription,  it  is  absolutely  impossible  to  transfer  it.  Ar- 
cording  to  this  plea,  if  tbe  transference,  instead  of  being  maile 
loosely,  bad  been  made  in  tbe  most  exact  and  formal  man- 
ner known  either  in  Scotch  or  English  law,  it  would  not  have 
been  worth  one  farthing.  This  is  tbe  length  to  which  the  plea 
must  go ;  and  though,  as  I  have  said,  it  is  perfectly  intelligible, 
I  cannot  say  that  I  think  it  tenable.  Were  it  tenable,  it  would 
make  scrip  differ  from  all  other  kinds  of  property  which  are 
transmissible.  This  at  first  sight  is  not  likely  to  be  true ;  and 
on  looking  at  tbe  Statute,  I  see  no  traces  of  any  thing  of  tbe 
kind.  On  the  contrary,  I  see  provisions  which  evidently  im- 
ply, that  transferences  of  scrip  bad  taken  place,  and  were  per- 
fectly lawful.  It  was  not  necessary,  indeed,  for  tbe  Statute  to 
make  any  distinct  provision  to  this  effect,  unless  proprietors  of 
scrip  had  been  expressly  barred  from  transferring  it  by  other 
lules  of  law ;  but  it  seems  to  me  impossible  to  interpret  the  Sta- 
tute fairly,  without  perceiving  that  transferences  of  scrip,  instead 
of  being  excluded,  are  clearly  recognised.  This  being  the  case, 
the  only  question  here  is,  were  these  shares  effectually  trans- 
ferred ?  I  think  enough  has  been  established  to  make  the  denial 
of  this  impossible.  The  defender  being  thus  a  proprietor  of 
shares,  is  answerable  as  partner,  in  terms  of  tbe  libel. 

Lord  FulUrton I  concur  in  the  opinions  which  have  been 

expressed.  It  is  clear  that  the  direction  as  to  transfers  could 
only  apply  after  tbe  Act  was  passed.  Till  then,  none  of  its 
machinery  was  in  force.  One  of  the  provisions  is,  that  the 
transfers  were  to  be  indorsed  by  the  directors  or  secretary.  Bu£ 
neither  directors  nor  secretary  bad  any  existence  before  tbe 
passing  of  tbe  Act.  Therefore,  unless  it  can  be  shown  that 
there  is  an  intrinsic  illegality  in  the  transfer  of  shares  before 
the  Act  was  passed,  or  that  the  Act  itself  contains  an  express 
prohibition  against  such  transfer,  tbe  defender's  plea  is  alto- 
gether untenable.  I  know  of  no  such  intrinsic  illegality ;  and  I 
see  nothing  like  a  prohibition  in  the  Statute.  On  the  contrary, 
as  Lord  Mackensie  has  observed,  the  Act  obviously  implies, 
that  between  tbe  applying  for  it  and  the  passing  of  it,  trans- 
ferences of  scrip  might  have  taken  place.  No  doubt  tbe  defen- 
der has  founded  on  a  declaration  made  by  tbe  directors,  that  they 
would  not  recognise  any  transfers  of  shares  till  the  Act  was 
passed.  1  do  not  think  this  declaration  conclusive  against  them. 
In  the^rsl  place,  it  was  merely  a  declaration  made  by  the  com- 
pany for  their  own  convenience,  and  which,  if  they  saw  fit,  they 
might  pass  from  ;  and  in  the  second  place,  it  does  not  bear  the 
construction  which  the  defender  has  put  upon  it.  The  directors 
say  they  won*t  recognise  transfers  before  the  passing  of  the  Act, 
but  they  don't  say  that  after  the  passing  of  it,  they  won't  give 
effect  to  transfers  made  before;  and  this,  accordingly,  is  the  way  in 
which  these  transfers  were  dealt  with.  After  the  Statute  was 
passed,  notice  was  given  to  parties  to  come  forward  to  have  their 
names  registered.  It  is  impossible  to  deny  that  the  defender 
took  steps  for  this  purpose.  He  says,  indeed,  he  does  not  know 
from  whom  he  got  bis  shares.  It  should  be  easy  for  him  to  as- 
certain the  fact,  but  it  has  nothing  to  do  with  the  case.  He 
held  the  shares.  He  put  them  into  tbe  hands  of  tbe  secretary ; 
and  this  be  could  have  done  for  no  other  purpose  but  to  get  bis 
name  inserted  in  tbe  register.  In  these  circumstances,  how  can 
we  listen  to  tbe  argument  that  it  was  the  duty  of  tbe  directors 
to  insert  any  other  name  than  his?  They  were  to  insert  the 
names  of  the  "  holders  of  vouchers,"  who  could  only  mean  the 
holders  of  scrip.  There  is  a  clear  distinction  between  the  pre- 
sent case  and  that  of  Sprot.  Sprot  bad  signed  tbe  parliamentary 
engagement.  He  admitted  he  had  been  proprietor,  but  said  he 
ought  not  to  have  had  his  name  inserted  in  the  register,  as  he 
bad  intimated  his  having  parted  with  them,  though  without 
telling  to  whom.  Here  the  bolder  of  the  shares  was  known, 
for  he  came  forward  himself  and  asked  to  be  put  on  the  register. 
In  these  circumstances,  it  was  unnecessary  to  make  any  inquiry 
after  tbe  original  subscriber ;  for  though  be  had  been  known, 
tbe  directors  must  still  have  inserted  the  name  of  the  bolder  who 
was  actually  claiming.  I  am  clear,  therefore,  that  the  defender  is 
liable,  and  that  the  interlocutor  of  the  Lord  Ordinary  should 
be  sustained.  I  not  only  think  that  there  is  nothing  in  the  Sta- 
tute which  the  directors  have  not  fully  complied  with,  bat  I 
am  inclined  to  go  a  step  farther.  I  have  the  greatest  doubt  if 
all  the  detailed  provibions  in  the  Act  can  be  strictly  pleaded 
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agaiost  tbe  company.  It  if  evident,  from  the  nature  of  them,  that 
they  were  inserted  in  tbe  Act  for  the  conirenience  and  security 
of  tbe  company,  who  are  consequently  entitled  to  plead  them 
against  others,  but  might,  as  it  appears  to  me,  dispense  with 
them  if  so  disposed.  Take  the  case  that  a  party,  without  ob- 
seriring  all  the  details  of  tbe  Act,  goes  to  the  company,  and  the 
company  consent  to  receive  him  as  a  proprietor  without  indors* 
ing  his  sharesj  and  enter  bis  name  in  the  registry .—^would  not 
that  entry  subject  him  to  the  provisions  of  the  65th  section?  I  ap- 
prehend it  would.  He  would  be  a  proprietor  to  all  intents  and 
purposes ;  and  I  think  that  neither  party  could  afterwards  void 
tbe  transaction  by  pleading  that  the  provisions  of  tbe  Act  had 
not  been  complied  with.  In  the  present  case,  the  only  thing 
that  could  avail  the  defender  would  be,  to  plead  that  tbe  com- 

gmy  chose  to  put  his  name  info  the  register  without  bis  consent, 
ut  how  can  that  be  pleaded  here,  in  the  face  of  tbe  admission 
|hat  be  himself  put  bis  shares  into  the  hands  of  the  secretary  ? 

Lord  President I  also  have  arrived  at  tbe  conclusion,  that 

the  defences  cannot  be  sustained.  I  think  there  is  a  great  deal 
offurce  in  the  observations  of  Lord  Fullerton  on  tbe  55tb  section ; 
but  it  is  not  necessary  to  go  on  that  narrow  ground.  It  is  quite 
clear  that  there  is  nothing  in  the  Act  like  an  indication  that  all 
'transfers  of  scrip  made  previous  to  the  passing  of  it  were  illegal, 
but  that  the  contrary,  if  not  expressed,  is  clearly  implied.  Tbe 
persons  to  be  registered  were  the  holders  of  tbe  vouchers ;  and 
it  is  evident  from  tbe  deposition  of  the  defender,  that  be  came 
forward  in  that  capacity  and  gave  bis  scrip  to  the  secretary,  ob- 
viously for  tbe  purpose  of  being  registered.  I  concur  in  the 
view  taken  by  yoni  Lordships,  and  am  clear  that,  looking  both 
at  the  steps  taken  by  the  defender,  and  at  the  spirit  and  meaning 
of  the  Statute,  tbe  interlocutor  of  tbe  Lord  Ordinary  should  be 
adhered  to. 

The  Court  adheredi  with  additional  expenses. 

lAird  Ordinary t  Murray Act.  Solicitor- General  (M*Neill), 

Sandford;  C.  F.  Davidson,  W.S.,  Agent Alt.  6.  Bell,  Men- 

creiff;   Party  Agent.— ^,  Clerk fH.  B.] 
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No.  147. — Andrew  Zviia^  Suspender,  v,  M^Murcht, 
Ralston  and  Company,  Chargers* 

Proem — Parties — Citation — Joint  Obligation  -^  Liquid  and 
Illiquid — A  stimmons  waB  raised  against  a  company,  against 
the  individual  partners  thereof,  and  against  another  party^ 
obUgdnts  upon  a  billy  for  recovery  of  a  small  balance  due  upon 
the  bill,  and  also  for  expenses  of  diligence  w/uch  had  been  used 

'  thereon.  7%e  summons  set  forth  that  all  the  defenders  were 
conjunctly  and  severally  liable,  and  the  conclusions  were  so 
directed  against  them,  but  no  execution  of  citation  was  returned 
against  J.  and  R.  S.,  the  company,  and  individual  partners 
thereof—Held,  in  the  circumstances,  that  the  execution  was 
defective,  and  process  sisted  till  these  defenders  were  called. 

Process — Execution — Statute  1672,  c.  6 — An  execution,  two 
lines  of  which  only  were  written  upon  the  summons,  and  bearing 
kimply  that  the  messenger  had  cited  the  therein  designed  A, 
defender,  sustained  g  but  expenses  refused  in  relation  to  an 
objection  to  it. 

Process — Suspension — Caution — A  remit,  in  a  suspension,  to 
the  Sheriff  to  sist  process  until  all  the  defenders  set  forth  in 
the  summons  are  called,  exhausts  the  suspension. 

On  7  th  January  1836,  the  saspender,  along  with 
Robert  and  James  Stewart,  by  promissory-note  of  that 
date,  promised  jointly  and  severally  to  pay  to  the 
chargers,  by  two  equal  instalments  of  four  and  eight 
months  after  date,  the  sum  of  £40  value  received. 
On  the  1 0th  of  May,  when  the  first  instalment  fell  due, 
no  payment  was  made  by  any  of  the  parties  jointly 
and  severally  liable.  The  note  was  accordingly  pro- 
tested of  that  date,  but  the  protest  was  not  recorded 
nor  diligence  done ;  and  on  6th  June  the  suspender 
t>aid  to  account  £10,  for  which  he  received  credit. 


The  balance  of  this  instalment  fonns  part  of  the  sam 
sued  for  in  the  Inferior  Court,  in  the  action  now  under 
discussion.  The  second  instalment  having  fallen  due 
on  the  10th  of  September,  the  promissory^note  was 
again  protested,  and  on  the  15th  of  December,  homing 
was  raised  against  the  suspender,  and  the  other  parties 
to  the  note,  for  payment.  A  suspension  was  present* 
ed  on  the  22d  December,  which  was  refused  with  ex« 
penses,  after  a  reference  of  the  whole  matters  in  dispute 
to  the  oath  of  the  chargers.  The  principal  sum  in  this 
diligence  being  £20,  was  paid  to  the  chargers  on  the 
18th  of  February  1837 ;  but  the  diargers  were  obliged 
to  extract  the  Bill- Chamber  decreet  for  the  expenses  of 
the  suspension,  amounting,  with  the  dues  of  extract,  to 
£24.  19*  8.  Diligence  was  raised  upon  this,  but  a 
charge  was  given  to  the  suspender  only,  and  caption 
was  raised  against  him,  when  the  amount  was  paid  on 
1st  February  1838.  No  part,  however,  of  the  expenses 
of  diligence,  either  on  the  second  instalment  or  on  the 
Bill- Chamber  decree,  was  paid.  For  these  sums,  along 
with  the  balance  of  £10  of  the  first  instalment,  an 
action  was  raised  on  the  6th  of  February  1838  against 
the  suspender,  before  the  Sheriff  of  Lanarkshire,  in 
which  Robert  and  James  Stewart  were  also  included 
as  defenders.  The  summons  set  forth,  that  the  whole 
defenders  were  conjunctly  and  severally  liable  for  the 
sums  sued  for,  and  contained  relative  conclusions. 

Besides  his  defences  on  the  merits  the  suspender 
stated  two  preliminary  pleas — 1.  That  the  execution, 
excepting  to  the  extent  of  about  a  couple  of  lines  writ- 
ten at  the  bottom  of  the  last  page  of  the  summons,  is 
on  a  paper  apart  stitched  to  the  summons,  and  does 
not,  in  terms  of  the  Act  1672,  c.  6,  contain  the  names 
and  designations  of  the  parties,  pursuers  and  defenders; 
and,  2.  (which  is  the  third  reason  of  suspension),  that 
although  upon  the  face  of  the  summons  the  said  Robert 
and  James  Stewart  are  set  forth  as  defenders,  and  as 
jointly  liable  for  the  alleged  debt,  and  the  conclusions 
of  the  action  are  directed  against  them,  they  are  not 
called  as  parties  to  this  action,  and  no  execution  of 
citation  is  returned  against  them. 

On  advising  the  case  upon  the  chargers'  replies,  Uie 
Sheriff-substitute  pronounced  the  following  interlocu- 
tor: 


<i 


Glasgow,  2Sth  March  1838.**UaTing  considered  this  pro- 
cess, in  respect  tbe  execution  is  partly  written  upon  tbe  sum- 
mons, and  in  respect  tbe  defender  is  liable,  both  jointly  and 
severally,  with  tbe  other  parties  In  the  sums  sued  for,  repels 
the  dilatory  defences." 

Against  this  interlocutor  the  complainer  appealed  to 
the  Sheriff-depute,  who,  on  the  23d  of  May,  pronounced 
as  follows : 


"  Having  considered  tbe  interlocutor  appealed  from,  and 
viewed  tbe  process, — ^in  respect  the  last  page,  oo  which  the 
ezecudon  is  written,  is  obviously  part  of  tbe  summons,  with 
the  indorsation  of  the  title  of  the  summons  written  thereon  in 
the  same  hand  as  the  summons  itself,  repels  tbe  first  olgection ; 
and  in  respect  tbe  parties  are  liable  under  the  obligation  libelled 
on  singuli  in  soUdum,  and  thus  no  one  can  plead  as  a  preliminary 
defence,  that  all  having  an  interest  have  not  been  called  ;  and 
in  respect  the  other  parties,  Robert  and  James  Stewart,  cannot 
be  affected  by  any  thing  contained  in  this  process,  which  is  ran 
inter  alios  as  to  tbem,  dismisses  tbe  appeal,  and  adheres  to  the 
interlocutor  submitted  to  review." 

Condescendence  and  answers  having  followed,  and 
been  revised,  and  the  record  having  j»een  thereupon 
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closed,  the  Sheriff-substitute,  on  the  25th  of  July  1838, 
pronouQced  the  following  interlocutor : 

"  Having  considered  the  revised  condescendence,  revised  an- 
swers, prod  actions,  and  whole  process,  finds  that  the  sole  ques- 
tion at  issue  in  this  process  is,  whether  or  not  the  pursuers  are 
onerous  and  bonajide  holders  of  the  promissory-note  libelled  on  : 
Finds  that  this  question  has  been  discussed  in  the  suspension 
process  narrated  in  the  revised  condescendence,  in  which  sus- 
pension a  reference  to  the  chargers'  oath  was  made  and  sustain- 
ed, and  the  bill  of  suspension  refused  by  the  Lord  Ordinary  on 
id  vising  the  deposition ;  Therefore,  repels  the  defences ;  decerns 
sgainst  the  defender  for  JS22.  5s.,  with  interest  from  7th  Fe- 
kuary  1838,  being  the  date  of  citation  to  this  action,  till  paid ; 
tnd  finds  the  defender  liable  in  expenses ;  remits  to  die  auditor 
to  tax  the  acooont  thereof,  and  alao  of  the  expenses  of  diligence 
toed  for,  and  to  report." 

This  interlocutor  became  final.  The  decree  was 
eitracted,  and  against  the  charge  which  followed  on  it 
the  present  suspension  was  brought. 

Pleaded  for  the  suspender — 1.  The  Sheriff  ought 
to  have  sustained  the  objection  of  no  process,  in  respect 
that  all  proper  parties  were  not  cited.  2.  It  is  not 
relevant,  in  order  to  elide  this  objection,  to  urge  that 
one  party  to  a  liquid  obligation,  imposing  joint  and 
eeveral  liability,  may  be  separately  sued,  seeing  that 
the  action  sought  to  constitute  two  several  debts  for 
which  decree  had  not  been  obtained,  or  a  liquid  obli- 
gation granted ;  and  the  reply  is  otherwise  irrelevant. 
3.  The  execution  of  the  summons  was  defective,  and 
expressly  in  contradiction  to  the  terms  of  the  Act  1672, 
ia  respect  that  it  did  not  contain  the  names  of  all  the 
defenders,  in  particular  the  names  of  James  and  Ro- 
bert Stewart,  who  were  expressly  made  defenders  in 
the  summons,  as  well  as  on  its  partibus  when  called  in 
Court.  4.  The  execution  was  separoHm  null,  in  re- 
spect that,  in  violation  of  the  said  Act,  it  did  not  con- 
tain the  designation  of  the  parties,  pursuers  and  defen- 
ders, and  that  it  was  written  upon  a  sheet  separate 
from  the  summons. 

Pleaded  for  the  chargers — 1.  The  parties  to  the 
promissory-note  libelled,  being  liable  jointly  and  se- 
verally, both  for  the  sum  contained  in  the  note,  and 
for  the  other  sums  concluded  for  in  the  Sheriff-court 
process,  no  objection  lies  on  the  ground  that  they  were 
not  all  cited ; — more  particularly  when,  owing  to  the 
circumstances  of  the  case,  it  was  out  of  the  chargers' 
power  to  do  so;  2.  The  other  parties  to  the  promis- 
fiory-note  being  included  in  the  summons  along  with 
the  suspender,  did  not  make  it  incumbent  on  the 
chargers  to  cite  them,  if  otherwise  it  was  not  incum- 
bent on  them  to  do  so:  Clason  v.  Campbell,  2 1st  De- 
cember 1838.  3.  The  chargers  being  under  no  neces- 
sity of  citing  the  other  parties  mentioned  in  the  sum- 
mons, it  is  no  objection  to  the  execution  of  citation 
that  these  parties  are  not  included  in  it.  4.  No  defence 
having  been  pleaded  in  the  Inferior  Court  to  the  effect 
that  the  execution  should  have  contained  the  names  of 
Robert  and  James  Stewart,  in  respect  of  their  names 
appearing  as  defenders  in  the  summons,  although  this 
would  have  been  a  preliminary  defence  to  the  action, 
it  cannot  now  competently  be  pleaded  in  this  process. 
5.  The  execution  of  citation  being  written  upon  the 
summons  itself,  or  in  any  view,  at  least,  partly  upon 
the  summons,  and  partly  on  the  sheet  containing  the 
iDdonatiiMi  of  the  summons,  and  other  markings,  it 
was  not  necessary  that  the  designations  of  the  parties 


should  appear  in  it,  nor  that  it  should  contain  any  other 
names  than  those  of  the  chargers  and  the  suspender. 
6.  The  onerosity  of  the  promissory-note  libelled  on, 
being  already  established  in  a  competent  process  be- 
tween the  parties,  was  res  judicata  in  a  subsequent 
action  between  them. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  lOM  December  1839 The  Lord  Ordinary  having  heard 

counsel  on  the  reasons  of  suspension,  and  thereafter  considered 
the  record  in  the  Inferior  Court,  and  whole  process,  repels  the 
second  reason  of  suspension,  founded  on  the  alleged  informality 
of  the  execution  annexed  to  the  summons :  Sustains  the  third 
reason  of  suspension,  and  suspends  the  letters  in  hoc  statu^  but 
rendts  the  ease  to  the  Sheriff,  to  sist  process  till  the  other  de- 
fenders, set  forth  on  the  face  of  the  summons,  are  called ;  with 
power  to  the  Sheriff  to  give  such  judgment  as  to  the  expenses 
in  the  Inferior  Court  as  to  him  shall  seem  just  on  the  conclusion 
of  the  cause ;  and  decerns :  Pinds  the  suspender  entitled  to  his 
expenses  in  this  Court,  and  remits  the  account  thereof  when 
lodged,  to  the  auditor  to  tax  and  report. 

"  Note. — The  Lord  Ordinary  still  entertains  the  opinion  ex- 
pressed in  his  former  note,  that  when  eorrei  are  cited  in  an 
action  for  the  cotuliiution  o/epen  and  illiquid  claims,  the  pur* 
auer  is  bound  to  make  them  all  parties,  before  the  action  cas 
proceed  as  to  any  of  them,  and  he  should  think  it  very  embar- 
rassing in  practice  if  a  different  rule  were  now  laid  down,  after 
the  express  decisions  of  both  Divisions  in  the  cases  of  Hopkirk 
and  Dewar.  as  distinguished  from  that  of  Lady  Saltoun  and 
M*Tavish,  2d  February  1821,_all  referred  to  in  the  former 
note. 

"  Had  the  claim  related  solely  to  the  balance  of  the  bill,  a 
suit  or  charge  against  any  one  of  the  obligants  might  have  been 
sustained  on  the  precedent  in  Lady  Saltoun's  case ;  but  nearly 
one-half  of  the  sums  claimed  here  are  illiquid,  and  thus  the 
case  falls  within  the  rule  applied  to  the  cases  of  Hopkirk  and 
Dewar. 

"  To  these  cases  reference  may  be  added  to  those  of  Reid 
and  Moffat  in  1828  (6  Shaw,  570),  Johnstone  against  Arnot 
(8  Shaw,  383),  and  Hamilton  (8  Shaw,  709),  cited  at  the  de- 
bate, which,  as  the  Lord  Ordinary  conceives,  all  support  the 
rule  in  the  later  practice  of  the  Court,  that  in  the  constitution 
of  an  illiquid  claim,  all  the  alleged  eorret  must  be  cited.  The 
foundation  of  the  rule  is  plain.  When  an  action4>f  constitution 
is  pursued,  the  whole  conjunct  obligants  mu«t  be  called,  first, 
because  some  may  deny  their  liability,  or  be  able  to  show  that  the 
claim  is  in  whole  or  in  part  extinguished ;  secondly,  because  any 
socius  paying  the  debt  is  entitled  to  have  an  assignation  to  the 
pursuer's  debt,  and  a  decree  against  the  other  eorrei,  to  operate 
bis  relief.  But  when  a  claim  is  wholly  liquid,  as  in  Lady  Saltoun's 
case,  the  possession  of  the  bond,  bill,  or  decree,  affords  of  itself 
a  proof  that  the  debt  is  unpaid ;  and  the  creditors  can  in  such 
cases  instantly  assign  any  one  obligant  paying  the  debt  into  the 
parata  eseeutio  which  he  holds. 

'*  The  chargers  pleaded,  that  the  cases  cited  all  related  to  the 
debts  of  dissolved  companies,  between  the  partners  of  which 
there  is  said  to  be  a  certain  vineulum  not  applicable  to  claima 
against  ordinary  conjunct  and  several  obligants.  But  while 
sundry  of  the  cases  did  not  arise  against  mercantile  copart- 
ners, the  distinction  suggested  seems  to  rest  on  no  legal  or  in- 
telligible principle.  When  a  company  is  dissolved,  the  partners 
are  in  the  precise  situation  of  ordinary  eorrei.  Though  they 
subsist  aa  a  company  to  the  effect  of  realising  their  funds,  a 
constitution  can  no  longer  be  taken  out  against  the  partners 
under  the  social  firm,  but  they  must  be  all  cited,  just  as  other 
parties  alleged  to  be  jointly  and  severally  bound. 

*'  The  cases  also  relied  upon  by  the  chargers,  instead  of  being 
opposed  to  the  preceding  doctrine,  strongly  confirm  it.  Thus, 
reference  was  naade  to  the  case  of  Walker  in  1805,  to  show 
that  when  the  deceased  Mr  William  Walker  sued  the  Scots  dis- 
tillers, be  brought  his  action  against  a  few  only,  and  not  against 
the  whole  parties  liable  for  his  account.  But  it  is  material  to 
observe,  that  no  dilatory  plea  seems  to  have  been  urged  there, 
and  it  would  not  have  been  consistent  or  safe  for  the  defenders 
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to  to  shape  tbeir  case.  Their  main  plea  was,  that  there  was  no 
conjunct  liability,  but  that  each  distiller  was  only  liable  pro 
rata.  Hence  they  had  no  right  or  interest  to  demand  that  the 
other  employers  of  Walker  should  be  called ;  so  that  the  grounds 
on  which  correi  are  entitled  to  urge  a  dilatory  defence,  obvi- 
ously did  not  apply  to  that  case.  The  defenders  stated  the 
plea  on  which  they  relied  as  a  defence  on  the  merits.  The  case 
of  Reid  and  Mofiat,  again,  though  founded  on  by  the  respon- 
dents, is  truly  a  precedent  for  the  suspender,  as  the  report  bears 
that  all  the  creditors  ranked,  who  alone  authorised  (he  flax  to 
be  purchased,  were  there  cited  by  the  pursuer. 

'*  With  regard  to  the  objection  to  the  execution,  the  Lord 
Ordinary,  on  hearing  the  case  more  fully  explained  at  the  bar, 
has  come  to  be  of  opinion  that  the  execution  may  be  sustained. 
But  as  only  two  lines  of  the  execution  are  written  on  the  sheet 
which  contains  the  prindpal  summons,  the  case  on  this  point  is 
sufficiently  narrow,  and  the  mode  of  extending  the  execution 
being  new,  or  at  least  very  loose,  no  expenses  are  allowed  in 
relation  to  this  point." 

The  chargers  reclaimed.     At  advising, 

Lord  Medwyn, — Strong  effect  is  given  to  joint  obligations. 
Each  obligant  in  a  bill  is  liable  for  the  whole,  and  each  may  be 
sued :  Diet.  14,725,  Rutherford.  The  pursuer  who  claims 
from  one  alone  must  assign  ;  but  be  can't  be  asked  to  do  more. 
The  partners  of  a  company  must  all  be  called.  Even  when 
dissolved,  the  company  subsists  to  the  effect  of  winding  up  the 
affairs.  But  I  never  understood  it  was  necessary  to  call  all 
the  correi  debendi  where  they  were  so  only  in  one  transaction : 
nor  in  such  a  case  do  I  think  it  necessary  that  the  expenses 
following  on  the  obligation  should  be  liquidated.  It  is  said 
that  one  of  the  correi  might  have  a  defence  unknown  to  the 
others ;  but  correi  are  bound  to  look  after  one  another ;  and 
this  exception  would  apply  as  much  to  liquid  as  to  illiquid  obli- 
gations. Though  the  summons  concludes  against  all,  I  do  not 
think  the  pursuers  were  bound  to  call  all.  The  parties  called 
will  receive  an  assignation  on  making  payment. 

Lord  Moncreiff. — On  the  specialties  of  the  case,  there  is  no 
avoiding  the  interlocutor  of  the  Lord  Ordinary.  It  is  said  that 
the  parties  were  all  conjunctly  and  severally  liable;  but  the 
pursuer  knew  that  be  must  first  obtain  decree  before  be  could 
state  that  they  were  so.  There  is  the  bill  on  which  the  dili- 
gence was  dones  but  the  expenses  of  execution  were  never 
constituted  against  any  ;  and  no  decree  either  fixes  the  amount, 
or  whether  all  are  conjunctly  and  severally  liable  or  not.  From 
the  cases  in  More's  Notes,  it  appears  that  it  does  not  follow 
that,  though  parties  may  be  liable  conjunctly  and  severally  in 
an  obligation,  they  are  also  so  liable  in  expenses  consequent 
upon  it.  It  must  appear,  by  decree  or  otherwise,  that  they  are 
liable  for  the  last ;  and  here  the  summons  is  raised  against  the 
two  Stewarts — against  ?uill,  and  against  Robert  and  James 
Stewart  as  individual  partners.  Thus  it  appears, upon  the  sum- 
mons, that  the  debt  is  partly  a  company  debt  i  and  having  so 
laid  it  in  the  summons,  the  pursuers  execute  it  only  against 
Zuill,  and  not  against  the  Stewarts.  In  that  situation,  Zuill 
instantly  objects  that  all  parties  are  not  called.  The  Stewarts 
are  parties  to  the  conclusion  in  the  summons,  by  which  the 
pursuers  seek  to  find  all  conjunctly  and  severally  liable,  and 
thus  to  constitute  the  debt  against  all.  It  is  said  the  Stewarts 
could  not  be  found ;  but  the  messenger's  execution  ought  to 
have  shown  this.  Upon  these  specialties,  I  cannot  but  ac- 
quiesce in  the  interlocutor,  and  am  not  bound  to  go  farther. 
When  all  are  conjunctlv  and  severally  liable,  a  party  may  pro- 
ceed against  any  one  of^them ;  but  the  debt  must  be  liquid  or 
constituted,  )n  Douglas,  1614,  Fac  Coll.  (report  not  cor- 
rect), it  was  the  case  of  two  companies — one  in  Glasgow  and 
another  in  the  West  Indies  (  and  it  was  said  the  partners  were 
the  same.  A  party  brought  an  action  against  the  partners  re- 
sident in  Olasgow.  The  defence  was — constitute  the  debt 
against  the  company,  and  in  the  proper  domicile  of  the  com- 
pany. Answered — the  partners  are  the  same.  When  it  came 
into  Court,  the-  Lords  said,  there  being  no  liquid  debt,  it  is  the 
debt  of  the  company  and  of  the  whole  pi^rtners,  and  when  con- 
stituted, all  shall  be  liable  ;  but  you  cannot  lay  hold  of  one  or 
more  without  first  constituting  ;_get  decree  against  all,  and 
then  charge  any  one.     In  the  case  also  of  a  bill,  it  has  been 


held  that  the  bolder  might  charge  any  of  the  partners  wherever 
found.  Wherd  the  parties  are  mere  ordinary  correi  debendi^ 
alleged  to  be  conjunctly  and  severally  liable,  it  remains  to  be 
shown  that  they  are  so  by  regular  decree.  The  magistrates  of 
a  burgh  are  liable  for  loss  arising  from  the  escape  of  a  prisoner 
for  debt ;  and  an  action  having  been  brought  against  the  baillie, 
the  Court  said — call  all  the  magistrates  in  order  to  constitute 
the  debt  against  them,  and  then  each  will  be  liable.  In  the  pre- 
sent case,  it  is  said  the  pursuers  were  not  bound,  ai  in  the  case 
of  a  company,  to  call  all  the  obligants  ;  but  they  were.  They 
might  charge  upon  the  bill ;  and  it  may  be  also  for  the  expense* 
of  diligence;  but  that  must  be  established.  It  might  happen 
that  one  of  the  parties  had  paid  the  bill ;  and  although  the  pre- 
sumption is  against  payment  where  the  document  is  held  by 
others,  the  expenses  incurred  upon  it  are  in  a  very  different  si- 
tuation. On  the  specialties  and  the  form  of  the  lummont,  I 
agree  with  the  interlocutor. 

Lord  JuMtice-  Clerk — I  proceed  upon  the  specialties,  and  not 
upon  general  principle ;  but  if  I  were,  I  would  rather  concur 
with  Lord  Medwyn.  I  give  no  opinion  whether,  upon  the 
merits,  all  are  conjunctly  and  severally  liable  for  the  expenses 
of  diligence ;  but  it  is  clear  they  may  or  they  may  not.  With 
this  cause  or  ground  of  action,  the  summons  sobsumea  that  they 
are  conjunctly  and  severally  liable,  and  then  concludes  thai 
they  ought  to  be  so  found,  and  asks  and  obtains  warrfcnt  to  cite 
all  these  parties  to  hear  and  see  the  same,  or  allege  reasonable 
cause  to  the  contrary.  This  is  the  summons  which  the  pur- 
suers take  out ;  and  they  are  not  warranted,  without  the  cxe- 
cutioo  of  the  messenger  against  all,  to  go  on  against  one* 
With  this  execution  they  would  have  been  entitled  to  ask  de- 
cree in  absence  against  the  defenders,  or  against  anyone  of 
them.  But  taking  out  such  a  summons,  the  pursuers  were  not 
entitled  to  go  on  without  an  execution  against  all.  The  surn- 
mons  is  a  writ  of  the  greatest  strictness,  which  the  parties 
themselves  cannot  alter.  That  must  be  done  by  the  Court, 
upon  proof  that  the  parties  could  not  be  found,  and  on  eonsi- 
deration  whether  all  are  conjunctly  and  severally  liable.  The 
defence  here  is  good,  that  all  the  parties  interested  were  not 
called.  This  might  have  been  cured;  but  it  was  not.  On 
this  special  and  limited  ground  alone,  I  am  of  opinfon  that  the 
judgment  of  the  Lord  Ordinary  is  well  founded  in  sustaining 
the  third  reason  of  suspension.  I  would  only  add,  that  I  am 
not  prepared  at  present  to  concur  with  the  general  viewa  ex- 
pressed by  the  Lord  Ordinary  in  his  note. 

Lord  Medu^n.-^l  am  glad  that  the  Court  proposes  to  decide 
upon  the  specialties  of  this  case.  I  do  not  dissent  from  the 
greater  part  of  the  observations  of  T^rd  Moncreiff.  There  is  a 
distinction  as  to  companies ;  and  I  would  not  have  held  that  a 
citation  against  one  of  the  Stewarts  would  have  bound  the  com- 
pany of  Robert  and  James  Stewart. 

The  Court  ad/tered. 

4th  March  1 842. 

The  chargers  stated,  that  if  we  go  back  to  the  In- 
ferior Court,  and  call  all  the  parties  set  forth  in  the 
summons,  we  are  still  in  this  suspension,  and  entitled 
to  caution  defiUuro.  When  the  Court  remits  under  a 
suspension,  it  is  merely  a  continuation  of  the  proceed- 
ings. 

Lord  JuMticC'CUrk — The  judgment  settles  and  exhausts  all 
that  could  be  done  in  this  suspension.  It  is  not  a  remit  to  do 
any  thing  in  the  cause  or  on  the  merits;  but  the  action  is  to 
begin  de  novo. 

Lord  Moncreiff, — If  parties  are  called  and  don't  appear,  and 
if  the  Sheriff  pronounce  a  judgment  against  Zuill,  anid  he  bring 
a  second  suspension,  that  would  not  li^  the  same  cause. 

Lord  Medwyn. — If  parties  are  called,  and  wish  to  enter  ap- 
pearance, they  would  enter — not  in  the  suspension,  but  in  the 
original  action. 

Lord  Meadowbank  absent. 

The  Court,  in  consideration  that  the  suspension  was 
brought  on  a  mere  matter  of  form,  and  in  consideration 
of  the  whole  circumstances^  modified  the  expenses  to 
one-half.  •     • 
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4ih  March  1842. 

Second  Division. — (J.  W.) 

No.  148. — Robert  Glasgow,  Pursuer^  v,  William 
Scott  Moncbieff  (Wishar^s  Trutiee),  Defender. 

Process — Record,  Opening  op — Production  of  Writs— Circam- 
itancet  in  which,  ofcoruent,  a  record  was  allowed  to  he  opened 
up  and  a  document  produced,  on  payment  of  the  expennes  in* 
curred  eubaequentfy  to  the  date  of  the  Lord  Ordinarjf*8  inter* 
locutor. 

This  was  an  action  on  a  bill,  resisted  principally  on 
the  plea  of  prescription.  According  to  the  statement 
made  in  the  pursuer's  minute  of  debate, — in  1827,  Mr 
Patrick  Wishart's  affiurs  became  so  much  embarrassed 
that  he  found  it  necessary  to  enter  into  some  arrange- 
ment with  bis  creditors,  and  on  7th  April  1828  he  exe- 
cuted a  trust-deed  in  favour  of  the  defender.  This 
deed  was  prepared  with  reference  to  certain  ststtes  of 
his  affairs,  in  which  the  promissory- note  is  enumerated 
as  a  debt  due  by  him  to  the  pursuer ;  and  in  the  trust- 
deed  itself  the  pursuer  is  named  as  a  creditor  in  the 
promissory-note,  and  for  a  small  balance  due  on  an 
open  account  A  relative  deed  of  accession  was  at  the 
same  time  prepared,  and  was  signed  by  the  acceding 
creditors,  among  others  by  Mr  Alexander  Robertson, 
the  pursuer's  commissioner  and  law-agent,  in  the  name 
of  the  pursuer,  who  was  at  that  time  abroad. 

In  reference  to  this  statement  the  defender  replied, 
— If  any  thing  had  followed  upon  the  trust-deed  with- 
in the  six  years,  of  the  nature  of  accession  by  the  pur- 
suer, and  of  acknowledgment  of  the  pursuer's  claim  by 
the  trustee  and  creditors,  whereby  a  supersedere  of 
action  and  diligence  might  have  been  held  as  agreed 
to,  on  the  footing  that  the  claim  was  sufficiently  in- 
structed, the  case  would  have  presented  a  totally  dif- 
ferent aspect,  and  would  have  admitted  of  a  different 
line  of  argument.  But  here  nothing  whatever  followed 
upon  the  trust*deed,  either  within  or  beyond  the  six 
years,  on  which  the  pursuer  can  pretend  to  found  as 
acquiescence  in,  or  acknowledgment  of,  his  claim  by 
the  trustee  and  creditors,  or  as  superseding  the  neces- 
sity on  bis  part  of  duly  and  timeously  constituting  his 
debt.  The  pursuer  did  not  accede  to  the  trust-deed. 
He  did  not  so  much  as  make  a  claim  on  the  estate 
within  the  six  years,  or  for  a  long  period  thereafter. 

The  pursuer  had  not  averred  upon  the  record  that 
he  had  acceded  to  the  trust  by  signing  the  deed  of 
accession*  and  he  now  craved  a  diligence  against  the 
defender  to  exhibit  the  deed,  in  order  to  aieet  his  de- 
nial of  that  fact. 

It  was  ol^eeiedf  that  the  summons  and  the  record 
proceeded  upon  the  assumption  that  there  had  been  no 
accession,  and  that  it  was  now  too  late  to  plead  it,  or 
to  call  upon  the  defender  for  exhibition  of  the  deed  of 
accession. 

Replied — If  it  was  thought,  for  the  satisfaction  of 
the  Court,  that  a  document  should  be  produced,  they 


were  entitled  to  order  it  exprcprio  main:  Cuthill,  21st 
February  182S.  In  various  cases  the  Court  have  al- 
lowed not  only  productions  after  the  record  was  closed, 
but  also  the  record  itself  to  be  amended :  Smeaton  v. 
Taylor,  4th  February  1832.  It  is  not  in  this  instance 
averred  in  express  words  that  the  pursuer  acceded ; 
but  it  is  a  trust,  and  there  is  a  party  claiming  under  it. 
He  signed  the  deed  of  accession,  and  that  being  in  the 
keeping  of  the  defender,  it  was  natural  enough  that  he 
should  say  nothing  about  it ;  but  then  at  last  the  trus- 
tee denies  accession,  and  the  pursuer  says  it  is  bad 
faith  in  the  defender  to  make  such  an  averment,  having 
the  deed  in  his  own  possession.  The  production  of 
the  deed  itself  will  only  be  the  clearing  up  of  what  is 
implied  and  assumed  in  the  record. 

Answered — One  thing  is  clear,  if  the  deed  is  to  be 
produced,  the  record  must  be  opened  up.  No  acces- 
sion hitherto  has  been  pleaded,  and  the  defender  was 
entitled  to  say  that  there  was  none,  and  to  argue  on 
that  assumption.  The  fact  is  not  res  noviter :  Wilson^ 
3d  March  1827.  Syme  v.  Charles,  llth  February 
1829,  F.  C.  Thomson,  18th  November  1836.  Wright, 
10th  December  1836.  Officers  of  State  v.  Humphreys, 
9th  July  1839. 

Lord  Justice'  Clerk — This  is  a  very  special  case,  and  I  should 
not  like  to  consider  it  as  a  precedent.  The  denial  on  the  part 
of  the  defender  is  very  strong,  and  more  than  is  called  for  by 
the  pursuer's  observation  in  the  way  of  argument.  I  think  a 
minute  before  answer  ought  to  be  allowed  to  the  porsaer. 

Lord  Medwyn, — Neither  of  the  cases  referred  to  hj  the  pur- 
suer apply.  My  difficulty  is  solely  upon  the  want  of  averment 
of  accession  on  the  record ;  and  the  party  ought  to  have  known 
of  his  accession. 

Lord  Moncreiff. — I  agree  with  the  Lord  Justice-Clerk,  and 
don't  wish  to  go  into  the  state  of  the  record ;  but  can  this  de- 
fender be  heard  to  plead  in  the  face  of  his  own  title  ? 

Deas. — I  have  no  objection  to  consent  to  open  up  the  re- 
cord on  payment  of  the  expenses  subsequent  to  the  Lord  Ordi- 
nary's interlocutor ;  after  that  date  the  pleadings  most  be  en- 
tirely altered. 

Lord  Meadowbank  absent. 

The  Court  accordingly,  of  consent,  allowed  the  re- 
cord to  be  opened  up — granted  diligence,  and  remitted 
to  the  Lord  Ordinary. 

Act,  Solicitor. General  (M'Neill),  Robertson  Glasgow;  James 

C.  Reddie,  W.S.,  Agent AU,  Deas;  W.  Lorimer,  S.S.C., 

Agent — fJ-W.  I 

5M  March  1842. 

First  Division (H.B.) 

No.   149. — The  Earl  of  Hofetoun,   Pursuer^  v. 
Thomas  Hokner  and  Others,  Defenders. 

Process — Mandate — A  foreigner,  against  whom  judgment  hy 
default  had  been  pronounced  for  having  failed  to  find  a  man* 
datorg.  was  reponed  on  making  personal  appearance.  Having 
again  failed  to  find  a  si{gicient  mandatory,  he  offered  to  find 
security  to  the  amount  of  £60  for  his  presence  at  aU  diets  of 
the  Court — Held  that,  in  the  ciramstances^  the  amomU  was 
iUfficient, 

The  defender  in  this  action,  being  an  Englishman, 
required  a  mandatory*  At  first  he  fkiled  to  find  one, 
and  decree  having  been  pronounced  against  him  by 
default,  he  presented  a  reclaiming  note,  and,  by  appear- 
inff  personally  in  Court,  succeeded  in  being  reponed — 
(f£fo  antey  Vol.  X 1 1 1,  p.  567.)  He  afterwards  produced 
a  mandatory,  whom  the  Lord  Ordinary,  and  afterwards 
the  Court,  found  to  be  insufficient.     He  then  offered  to 
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oome  tinder  an  engagement  to  be  personally  present 
in  Court  on  all  occasions  when  his  presence  should  be 
required.  The  Court,  considering  the  circumstances, 
judged  it  necessary  that  he  should  give  security  to  this 
effect*  At  first,  the  only  security  he  offered  was  an 
obligation  by  his  agent  that  he  would  be  present,  or, 
in  case  of  absence,  would  allow  decree  to  go  out 
against  him.  The  Court  regarded  this  as  a  mere  eva- 
sion, and  ordered  him  to  give  in  a  minute  stating  the 
amount  for  which  he  was  willing  to  give  security  for 
his  personal  attendance.  He  accordingly  gave  in  the 
minute,  offering  security,  as  required,  to  the  amount  of 
£50.  The  pursuer  objected  to  the  amount  as  alto« 
gether  insufficient,  as  the  expenses  of  process  already 
amounted  to  above  a  hundred  pounds. 

Lord  PrwdmU, — We  have  nofhing  to  do  with  the  expentea 
of  prooew.  AH  we  require  b  security  for  bis  appearance  at  the 
diets  of  Court ;  aod  I  am  indioed  to  think  the  amount  offered 
is  sufficient. 

Lord  GiUiu, — I  think  it  is.  In  strict  law  his  presence  here  is 
sufficient ;  and  it  is  onlv  on  account  of  the  peculiar  circumstances 
chat  we  have  thought  tt  necessary  to  demand  security. 

Lord  Fulkrton—^The  only  question  undoubtedly  is  the  amount 
of  eaution ;  but  as  the  accarity  now  offered  is  something  like 
a  bond  of  presentation,  which  alwajrs  has  reference  to  the  amount 
of  the  debt, — ought  not  the  security  to  have  some  reference  to 
the  amount  of  the  expenses? 

Lord  Mackemzie. — Our  object  in  demanding  security  is  to 
prevent  the  defender  from  playing  fiut  and  loose.  And  I  think 
tfa^  penalty  of  £C0  will  check  that.  The  amount  is  not  large ; 
but  be  will  not  find  it  easy  to  be  going  back  and  forward,  paying 
250  at  every  torn. 

The  Court  remitted  to  the  Lord  Ordinary  to  repone 
the  defender,  on  lodging  a  sufficient  bond  for  the  spe« 
cific  amount. 

Lord  Ordituay,  Cockburn.  —  Act.  H.  Robertson;  James 
Hope,  W.8.,  AgenL^AU.  Pyper;  G.  Monro,  S.S.CVAaeni, 
l-fH.  B.J 


8th  March  1842. 
First  Division. — (H.  B.) 

No.  150. — Donald  Lindsay  (Marquis  of  Hundifi 
TruHeeJf  Pursuer^  «•  Earl  of  Aboynb,  Defender, 

Entail — Felters — Contraction  of  DebC — A  prohibition  to  '*  hur^ 
den  or  affect**  the  esteto,  '*  in  whole  or  in  part,  with  debts  or 

'  eumi  of  mosey,"  ^c,  held  e^fficient  to  prohibit  the  contraction 
of  debt. 

Entail — Registration — A  axppUmentary  deed  of  entail  referring 
in  general  terwu  to  the  fettere  of  the  original  deed,  but  not 
wtentioning  them  epecffieallg^  held  not  to  be  duhf  recorded^  in 
term  of  the  Statute,  im  the  Regieter  of  Tailzies, 

The  estates  of  the  Marquis  of  Huntly  haviug  been 
sequestrated  under  the  Bankrupt  Act,  Donald  Lindsay, 
the  trustee,  brought  the  present  action  of  declarator, 
concluding  to  have  it  found  that  the  estates  were  open 
to  the  diligence  of  the  creditors,  inasmuch  as  the  prin- 
cipal and  supplementary  deeds  of  entail,  under  which 
the  Marquis  held  them,  were  defective, — the  former 
not  containing  a  specific  prohibition  against  the  con- 
traction of  debt,  and  the  latter,  from  not  containing  a 
general  reference  to  the  fetters  of  the  original  deed, 
hot  being  duly  recorded  in  terms  of  the  Statute  1685. 

The  fettering  clauses  of  the  principal  deed  of  entail 
are  as  follows : 

"  With  and  under  this  condition  always,  as  it  is  hereby  ex- 
pressly provided,  that  the  said  Oeorge  Lord  Strathaven,  my 
ion  (the  institute  in  the  deed),  and  the  heirs-male  of  his  body. 


and  whole  other  heirs-male  oalled  to  the  sueoesaton  of  my  said 
lands  and  estate,  and  bafing  a  right  to  the  title  of  Earl  of 
Aboyne,  shsll  be  obliged  constantly  to  use,  bear,  and  retain,  in 
all  time  after  their  succession,  the  simame  of  Gordon,**  &c. 
*  *  *  "As  also,  with  and  under  these  conditions,  that  the 
said  George  Lord  Strathaven,  mv  son,  and  the  whole  other 
heirs  of  laillie  succeeding  to  the  lands  and  estate  before  dis- 
poned, shall  be  obliged  to  possess  and  enjoy  the  same  by  virtue 
of  these  presents,  nomination,  or  other  writ  to  be  granted  by  me, 
and  the  infeftments,  rights,  and  conveyances  to  follow  hereapoo» 
and  by  no  other  right  or  title  whatever :  As  also  to  cause  en- 
gross, and  verbatim  insert,  the  whole  foresaid  course  and  order  of 
succession,  and  any  farther  or  other  order  of  succession  to  be  ap- 
pointed by  me,  and  the  several  conditions,  provisions,  limitations^ 
restrictions,  dauses  irritant  and  resolutive,  declarations  and  excep- 
tions contained  herein,  or  to  be  contained  in  any  other  writ  here- 
after to  be  granted  by  me  relative  hereto,  and  that  in  the  instru- 
ments of  resignation,  charters  and  infeftments  to  follow  hereupon, 
and  in  all  the  subsequent  procuratories  and  instruments  of  resig- 
nation, charters,  special  retoured  services,  instruments  of  seidn, 
and  other  transmissions  and  investitures  of  the  said  lands  and 
estate :  And  also  to  purge  and  redeem,  and  procure  renounced 
and  discharged,  in  manner  after  mentioned,  all  adjudications^ 
apprisings,  and  other  legal  diligence  and  execution  whatever, 
wiiich  may  happen  to  be  obtained  of,  or  against  the  said  lands 
and  estate,  or  any  part  thereof,  for  payment  or  performance  of 
any  debt  or  deed  payable  or  prestable  by  me  or  my  ancestors, 
or  of  any  real,  legal,  or  public  burdens,  or  other  claim  or  demand 
whatever,  to  which  the  said  lands  and  estate,  or  any  part  there- 
of, are  oow,  or  may  hereafter  happen  by  law  to  be  subjected  or 
made  liable ;  and  with  and  under  the  restrictions  and  limitations 
after  written,  as  it  is  hereby  expressly  conditioned  and  provided, 
that  the  wives  and  husbands  of  the  sevend  heirs  succeeding  to 
the  sud  lands  and  estate  hereby  resigned,  are,  and  shall  be  de* 
barred  and  excluded  from  all  right  of  terce  or  courtesy  to  or 
upon  the  same,  or  any  part  thereof,  any  law  or  custom  to  the 
contrary  notwithstanding;  and  that  it  shall  not  be  lawful  to» 
nor  in  the  power  of  the  said  George  Lord  Strathaven.  my  son, 
nor  of  any  of  the  said  heirs,  to  alter  this  present  taillie,  or  the 
nomination,  or  other  deed  to  be  granted  by  me,  or  order  of  suc- 
cession now  prescribed  or  to  be  prescribed  thereby,  or  do  or 
grant  any  act  or  deed  which  may  import  or  infer  any  innovation 
or  change  thereof,  directly  or  indirectly ;  but  with  this  excep- 
tion always,  that  in  case  any  apparent  or  presumptive  heirs,  who 
might  succeed  to  the  said  lands  and  estate,  shall  be  forfeited  or 
attainted  of  treason,  or  misprison  of  treason,  or  be  under  any 
other  legal  incapacity,  which  may  exclude  or  disable  them  fron 
taking,  holding,  or  enjoying  the  said  lands  and  estate,  then, 
and  in  that  case,  it  shall  be  in  the  power  of  any  of  the  heirs 
who  has  succeeded  to  the  said  lands  and  estate,  and  shall  be  in 
the  fee  thereof  for  the  time,  so  oft  as  such  case  shall  happen,  iq 
all  time  coming,  by  a  deed  under  his  or  her  hand,  to  renew  this 
my  entail  in  favour  of  him  or  herself,  and  the  other  heirs  called 
after  them  to  the  succession,  according  to  the  order  before  writ- 
ten, and  nomination  to  be  granted  by  oie,  who  shall  be  capable 
to  succeed,  leaving  out,  or  passing  by  such  apparent  or  pre- 
sumptive heir,  so  rendered  incapable  of  taking  and  holding  the 
said  lands  and  estate  in  the  same  manner  as  if  such  heirs  were 
naturally  dead,  and  to  settle  the  said  estate  and  succession  there- 
to upon  themselves  and  the  other  substitutes  who  are  under  no 
legal  incapacity,  but  with  and  under  the  whole  conditions,  re- 
strictions, exceptions,  and  irritancies  herein  contained:  And 
with  and  under  this  restriction  and  limitation  also,  as  it  b  here- 
by expressly  conditioned  and  provided,  that  it  shall  not  be  ia 
the  power  of  the  said  George  Lord  Strathaven,  my  son,  nor  of 
any  of  the  other  heirs  sucttcding  to  the  said  lands  and  estate 
hereby  resigned,  to  sell,  alienate,  wadset,  impignorate,  or  dis- 
pone the  same  or  any  part  thereof,  either  irredeemably  or  under 
reversion,  or  to  burden  or  affect  the  same,  in  whole  or  in  part, 
with  debts  or  sums  of  money,  infeftments  of  annualreat,  or  any 
other  servitude  or  burden  whatever ;  but  excepting  and  reserv- 
ing always  full  power  and  liberty  to  the  said  George  Lord 
Strathaven,'*  &c.,  to  .grant  provisions  in  favour  of  wives,  hus- 
bands, and  children,  of  certain  limited  amounts,  to  be  secured 
over  the  estate,  but  that  only  in  the  manner  specified  in  the 
deed.    '*  And  with  and  nader  this  restriction  and  liipltation  slso^ 
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ihnt  the  aaid  George  Lord  StratbaTen,  my  son,  and  all  the  Otber 
beirs  succeeding  ro  the  said  landf  and  estate,  are  and  shall  be 
hereby  limited  and  restrained  from  doing  any  act,  and  granting 
any  deed,  directly  or  indirectly,  whereby  the  lands  and  eitate 
before  disponed,  or  any  part  thereof,  may  be  affected,  apprised, 
a<ijudged,  forfeited,  confiscated,  or  be  any  manner  of  wa?  evicted 
froin  the  said  George  Lord  Scrathaven,  or  any  other  of  the  said 
heirs,  or  this  taillie,  or  nomination,  or  other  writ  to  be  granted 
by  me,  or  the  order  of  succession  there  or  hereby  established, 
be  prejudged,  burr,  or  changed,  excepting  as  in  the  cases  before 
excepted :  And  with  and  under  this  restriction  and  limitation, 
that  it  shall  not  be  in  the  power  of  any  of  the  heirs  succeeding 
to  the  lands  and  estate  before  disponed,  to  set  tacks  or  rentals 
of  tbe  same,  or  any  part  thereof,  for  any  longer  space  than  two 
nineteen  years,  or  for  nineteen  years  and  the  lifetime  thereafter 
of  the  tenant  in  possession  at  the  expiry  of  the  said  nineteen 
years,  or  to  set  any  tack  or  rental  with  a  diminution  of  the  for- 
Ber  r'ent,  ^x(*ept  the  same  be  set  without  collusion,  and  by  way 
of  public  roup  to  the  highest  bidder  thereat,  by  reason  that  a 
tenant  cannot  be  found  at  the  time  who  will  give  the  former 
rent ;  and  providing  always,  that  it  shall  not  be  in  the  power  of 
any  of  tbe  aaid  heirs  to  set  any  tack  or  rental  of  the  Manor  Place 
or  Castle  of  Aboyne,  or  office-houses,  gardens,  plantations, 
and  three  hundred  acres  of  enclosed  grounds  contiguous  to  the 
said  Castle.*'  (And  after  certain  provisions  as  to  excambing)  : 
"  And  with  and  under  this  restriction  and  limitation  also,  as  it 
is  hereby  expressly  conditioned  and  provided,  that  tbe  lands  and 
estate  before  disponed,  shall  not  be  affected  or  burdene<]  with, 
or  be  subjected  or  liable  to  be  adjudged,  apprised,  or  any  other 
way  evicted,  either  in  whole  or  in  part,  for,  or  by  the  deeds  or 
debrs,  legal  or  voluntary,  contracted  or  granted  by  tbe  said 
George  Lord  Strathaven,  or  any  of  the  heirs  succeeding  thereto, 
whether  before  or  after  their  succession  to,  or  attaining  posses- 
sion of,  the  said  lands  and  estate,  or  with,  for,  or  by  the  omis- 
sions, acts  or  deeds  committed  or  done  by  them,  or  any  of  them, 
prior  or  poaterior  to  their  succession." 

These  prohibitory  clauses  are  immediately  followed 
up  by  the  following  irritant  and  resolotive  clauses : 

**  And  with  and  under  these  irritancies  following,  as  it  if 
hereby  expressly  conditioned  and  provided,  that  in  case  any  ad- 
judication, apprysing,  or  other  legal  diligence  and  execution, 
shall  happen  to  be  obtained  of  or  used  against  tbe  fee  or  pro- 
perty of  the  lands  and  estate  before  disponed,  or  any  part  there- 
of, for  not  payment  or  performance  of  any  debt  or  deed  payable 
or  prestable  by  me,  or  my  ancestors  whom  I  represent,  or  of 
any  real,  legal,  or  public  burden,  or  other  claim  or  demand  to 
which  the  said  lands  and  estate,  or  any  part  thereof,  are  now  or 
msiy  hereafter  happen  by  law  to  be  subjected  or  made  liable, 
then  and  in  that  case,  the  said  George  Lord  Strathaven,  or  any 
o(her  heir  in  possession  of  the  said  lands  and  estate  for  the  time, 
shall  be  bound  and  obliged  to  redeem,  or  otherwise  purge  such 
sdjadicalions,  apprysings,  or  other  legal  diligence,  within  three 
years,  if  be  be  within  Seoitland,  and  if  he  shall  be  forth  thereof, 
within  four  years  at  most  after  the  same  shall  happen  to  be  led 
and  deduced,  and  final  decreet  therein  pronounced ; — and  in 
case  of  his  or  her  failure  to  redeem  and  purge  the  same  accord- 
^n^lyt  then  he  or  she,  though  dying  or  becoming  legally  disabled 
to  hold  and  enjoy  the  said  lands  and  estate  within  the  space  of 
three  or  four  yeara,  shall  forfeit  and  lose  his  or  her  right  and 
title  to  the  lands  and  estate  hereby  disponed,  and  tbe  same,  and 
tight  of  redemption  thereof,  shall  full  and  devolve  to  the  next 
heir  capable  to  take  and  hold  the  same,"  ke.  (Here  follow  the 
various  provisions  as  to  the  effect  of  contravention  by  not  purg- 
ing adjudications.)  •  "  And  provided  also,  that  the  heirs  so  re- 
deeming, and  all  tbe  heirs  succeeding  to  them,  shall  be  liable 
to  the  same  conditions,  restrictions,  and  irritancies  to  which  the 
heirs  contraveening  or  failing  were  liable :  And  with  and  under 
this  irritancy,  as  it  is  hereby  conditioned  and  provided,  that  in 
€Rse  the  said  George  Lord  Strathaven,  my  son,  or  any  of  the 
other  heirs  succeeding  to  the  landa  and  estate  before  disponed, 
shall  contraveen  the  before -written  conditions,  provisions,  re- 
striction*, and  limitationa  herein  contained,  or  any  of  them ; 
that  is,  aball  fail  or  neglect  to  obey  or  perform  the  said  other 
conditions  and  provisions,  and  each  of  them,  or  shall  act  con- 
trary to  the  said  other  restrictions  and  limitations,  or  any  of 


them,  or  shall  contraveen  any  other  conditions  and  reatrlctiona 
to  be  hereafter  added  and  appointed  by  me,  excepting  as  is  before 
excepted,  that  then  and  in  any  of  these  cases,  the  person  or 
persons  so  contraveening  shall,  for  htm  or  herself  only,  ip»o 
facto  amitt,  lose,  and  forfeit  all  right,  title,  and  interest  which 
he  or  she  hath  to  the  lands  and  estate  before  disponed ;  and  as 
such  right  shall  become  void  and  extinct,  so  the  said  lands  and 
estate  shall  devolve  and  accresce  and  belong  to  the  next  heir 
appointed  to  succeed,  albeit  descended  of  the  contraveener's 
own  body,  in  the  same  manner  as  if  the  contraveener  were 
naturally  dead,  and  had  died  before  the  contravention :  And 
upon  every  contravention  which  may  happen  by  and  through 
the  said  George  Lord  Strathaven,  my  son,  or  any  of  the  other 
heirs  succeeding  to  the  said  lands  and  estate  their  failing  to 
perform  all  and  each  of  the  conditions,  or  acting  contrary  to  all 
or  any  of  the  restrictions  before  written,  it  is  hereby  expressly 
provided  and  declared,  not  only  that  the  lands  and  estate  before 
disponed  shall  not  be  burdened  with  or  liable  to  the  debts,  deeds, 
or  acts  of  the  said  George  Lord  Strathaven,  or  any  other  of  the 
heirs  contraveening,  as  is  already  herein  provided ;  but  also  all 
debts  contracted,  deeds  granted,  and  facts  done  contrary  to  the 
conditions  and  restrictions  appointed  by  roe,  or  to  the  true  in- 
tent and  meaning  hereof,  shall  be  of  no  force,  atrength,  nor 
effect,  and  be  ineffectual  and  unavailable  against  the  other  heirs 
called  to  succeed,  and  who,  as  well  as  the  said  lands  and  estatOf 
shall  nowise  be  burdened  therewith,  but  free  therefrom,  in  the 
same  manner  as  if  such  debts  or  deeds  bad  never  been  contract- 
ed or  granted,  or  such  acts  or  omissions  had  never  been  done  or 
happened." 

The  Lord  Ordinary  reported  the  cause  on  cases, 
with  the  following  note : 

*'  The  Lord  Ordinary  reports  this  case  without  a  judgment^ 
that  it  may  be  decided  with  the  least  possible  delay.  There  are 
points  of  nicety  in  it :  But,  on  the  whole,  he  la  inclined  to  sua* 
tain  the  defences. 

'*  Upon  the  leading  question,  as  to  the  suffidencv  of  the  pro- 
hibition against  ^e6/s,  he  sees  no  reason  for  departing  fiom  the 
authority  of  the  cases  of  Gala,  in  1722,  Sheucban  in  1820,  and 
Newball  and  Cappledrae,  both  in  1823;  and  he  cannot  consider 
these  cases  as  at  all  discredited  by  the  later  judgment  in  the 
case  of  Carleton,  in  1830 ;  both  because  there  is  no  mention 
whatever  of  debts  in  the  leading  clauses  of  that  entail,  but  a 
prohibition  merely  against '  burdening  with  infeftmenU  of  on- 
fiiiai!ren/,  or  aay  other  servitude  or  burdem,' — and  because  there 
was,  in  fact,  no  decision,  or  room  indeed  for  deciding,  whether 
even  these  words  might  not  amount  to  an  effectual  prohibition 
of  debts ;  inasmuch  as  the  case  waa  disposed  of  on  the  ground 
that  there  had  in  reality  been  no  debt  contracted;  and  that  it 
was  consequently  unnecessary  to  determine  what  would  have 
been  tbe  effect  if  there  had.  In  any  queation  upon  the  con- 
struction of  so  succinct  and  imperfectly  expreased  a  Statute  as 
that  of  1685,  it  would  be  most  hazardoua  to  disturb  or  depart 
from  such  a  series  of  decisions ;  but  if  tbe  queation  were  open, 
the  Lord  Ordinary  conceives  that  effect  would  now  be  given  to 
the  views  on  which  these  judgments  proceeded.  The  very 
basis  of  the  pursuer's  argument  appears  to  him  to  be  unsound. 
He  necessarily  assumes  that  it  was  really  intended  by  the  Sta- 
tute to  prohibit  the  contraction  ofpereonal debts  that  in  strict- 
ness of  law,  every  heir  who  signs  a  bill  or  personal  bond,  or 
who  owes  an  account  to  his  tailor,  has  truly  incurred  an  irri- 
tancy ;  and  that  there  is  nothing  but  the  want  ofintereei  in  the 
succeeding  heirs  that  prevents  it  from  being  enforced.  Now. 
the  succeeding  heirs  have  as  little  interest  in  one-half  of  the 
irritancies  which  occur  in  some  entails,  as  in  this  of  contracting 
personal  debt.  But  take  the  most  usual  and  common  provi- 
sions of  irritancy,  as  by  not  taking  the  name  and  arms,  or  for- 
feiting on  succeeding  to  a  peerage,  or  to  another  estate :  What 
possible  interest  have  the  succeeding  heirs  in  the  enforcement 
of  these,  or  of  more  capricious  conditions,  which  do  not  in  the 
least  affect  the  integrity  or  value  of  the  estate,  or  in  any  way 
shake  the  security  of  its  descent  through  the  whole  course  of 
the  destination  ?  Yet  all  these  are  enforced  daily ;  and  are  in- 
deed among  the  most  common  cases  of  actual  forfeiture.  The 
decisions,  therefore,  which  have  settled  that  no  initancy  ia  in- 
curred by  the  mere  contraction  of  personal  debt,  emdd  not  have 
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proceeded  on  the  ground  of  want  of  interest  to  enforce  it : 
there  being  always  the  solid  and  sufficient  interest  to  bring  tbe 
succession  nearer  to  the  substitutes  who  might  challenge.  And 
it  is  plain,  indeed,  both  from  the  reason  of  the  thing  and  the 
reports,  that  they  did  proceed  upon  tbe  more  fundamental 
ground,  thai  it  waa  not  the  true  meaning  of  the  Statute  to  pro- 
hibit such  contractions,  but  only  their  being  allowed  to  affect 
or  become  burdens  on  the  estate.  They  are  truly  decisions, 
therefore,  not  on  the  import  of  clauses  in  the  deeds  under  con- 
sideration,  but  on  the  construction  of  the  Act :  and  to  the  Lord 
Ordinary  they  appear  most  sound  decisions.  The  Act  itself 
does  not,  even  in  terms,  prohibit  the  contraction  of  debt  t/e* 
nerally  or  absolutely ;  but  only  the  contraction  of  debt  '  where- 
by  the  lands  may  be  adjudged,  apprised,  or  evicted — may^  ob- 
viously meaning  shall  actually  be,  (or  rather  be  attempted  to 
be)  so  adjudged  or  affected ;  since,  on  any  other  view,  these 
most  importsnt  words  would  have  no  meaning  or  effect  what- 
ever ;  all  lawful  debts  being  capable  of  being  made  the  meant 
of  attaching  tbe  property.  The  rery  best  and  most  accurate 
formula  therefore,  for  following  out  this  provision  of  tbe  Sta- 
tute, would  seem  to  be  that  adopted  (and  found  sufficient) 
in  the  case  of  M*Kenzie  (Newhall),  of  a  prohibition  '  to  con- 
tract debts  on  the  property,'  which,  in  the  succeeding  case  of 
Cappledrae,  was  justly  thought  to  be  synonymous  with  '  bur- 
dening tbe  property  with  debts.' 

"  It  is  to  be  observed  too,  that  if  these  be  substantially  de- 
cisions on  tbe  true  import  and  meaning  of  the  Statute,  the  prin- 
ciple of  strict  construction  (so  much  pressed  by  tbe  pursuer),  is 
quite  as  applicable  to  a  Statute  limitrhg  tbe  rights  of  property, 
fM  to  any  private  instrument  executed  under  its  authority,  and 
is  wholly  against  the  interpretation  Cor  which  be  now  contends, 
— it  being  plainly  a  far  greater  infringement  of  common  law 
rights,  and  far  more  penal  and  odious  in  itself,  to  subject  a  pro- 
prietor to  forfeiture  merely  for  contracting  personal  debts,  than 
to  reserve  that  penalty  for  making  them  burdens  on  a  privileged 
or  protected  property. 

"  These  views  are  probably  sufficient  for  the  decision  of  the 
present  question.  But  the  Lord  Ordinary  has  a  strong  impression 
that  the  reasoning  of  the  pursuer  rests  on  a  still  more  funda- 
mental fallacy.  What  he  chiefly  relies  on,  is  an  alleged  defect 
in  the  prohibitory  clause ;  and,  pretty  nearly  admitting  that  tbe 
irritant  and  resolutive  clauses  are  sufficient,  he  puts  the  case 
distinctly  (bottom  of  page  26,)  on  the  proposition  that  a  pro- 
hibitory clause  is  essential ;  and  that  no  form  of  expression  in 
tbe  other  operative  clauses  can  supply  its  want  or  imperfection. 
Now,  the  Lord  Ordinary  demurs  to  the  whole  of  this  doctrine. 
The  Statute  requires  no  prohibitory  clause,  and  makes  no  men- 
tion of  any  such  clause;  and  accordingly  the  Lord  Ordinary 
cannot  now  bring  to  his  recollection  that  he  has  ever  seen  an 
entail  in  which  words  of  proper  prohibition  or  interdiction  occur. 
The  most  common  form  of  the  introductory  enumeration  of  the 
things  to  be  irritated  is,  that  '  it  shall  not  be  lawful*  to  the  in- 
stitute and  heirs  to  do  so  and  so ;  or,  as  happens  to  be  the  case 
in  the  present  instance,  that  '  it  shall  not  be  in  the  power*  of  the 
said  parties  (see  printed  deed,  p.  9,  C)  to  do  so  and  so.  But 
these,  it  is  thought,  are  in  subs\a.nct  not  prohibitory,  but  general 
and  preparatory  irritant  clauses.  That  *  it  shall  not  be  lawful* 
to  do  certain  acts,  means  only  that  these  acts  shall  not  be  effec* 
tual  in  law  ;  and  that  the  heirs  *  shall  not  have  power*  to  do 
them,  can  import  nothing  else  (since  the  physical  or  actual 
power  undoubtedly  remains),  but  that  they  shall  not  do  them 
with  ^ct ;  or,  in  other  words,  that  they  shall  be  null,  in  re- 
spect of  the  declaration  of  irritancy,  to  which  this  statement  is 
but  introductory.  The  Lord  Ordinary's  notion,  in  short,  is, 
that  the  clauses  called  prohibitory  are  truly  in  all  cases  but  pre- 
ambles to  tbe  only  realty  operative  clauses,  the  irritant  and  re- 
solutive ;  and  preambles,  too,  which  might  be  very  safely  omit- 
ted. For  he  is  of  opinion  farther,  that  there  is  no  need,  either 
under  the  Statute,  or  in  the  nature  of  the  thing,  for  any  such 
introductory  specification ;  and  that  a  perfectly  valid  entail 
might  be  made  by  proper  irritant  and  resolutive  clauses  alone, 
without  any  thing  in  the  nature  of  that  previous  enumenilion, 
which  the  pursuer  calls  prohibitory,  and  maintains  to  be  essen- 
tial. If  the  maker  of  such  a  deed,  for  example,  immediately 
after  disponing  tbe  lands  to  a  certain  series  of  persons,  under 
the  conditions,  provisions,  and  limitations  after  written,  were 


merely  to  proceed  in  some  such  words  as  these :  '  That  is  to 
say,  that  if  any  of  the  said  persons  shall  adl,  alienate,  or  dis- 
pone the  said  lands,  or  •hall  burden,  or  alkMrtfaem  to  be  bur- 
dened with  debt,  or  ihall  alter  the  order  of  auccession,  fcc., 
then,  not  only  shall  all  such  acts  and  deeds  be  null  and  of  no 
effect  against  tbe  said  lands,  but  every  person  so  acting  shall 
forfeit  all  right  thereto,'  &c. ;  would  not  this  be  altogether  as 
good  and  effectual  a  deed,  as  if  these  irritant  and  resolutive 
clauses  bad  been  introduced  by  a  declaration  that  it  should  not 
be  lawful  to  (or  in  the  power  oO  the  said  persons  to  sell,  bur- 
den with  debt,  or  alter  the  order  of  succession  ?  Now,  even 
assuming  that  the  introductory  provision  in  the  present  case, 
that  it  shall  not  be  in  the  power  of  the  institute  or  heirs  to  bur- 
den the  lands  with  d«;bt,  would  not  be  sufficient  to  protect 
them  from  adjudication  at  the  instance  of  creditors,  the  Lord  Or- 
dinary thinks  there  is  enough  in  the  irritant  clauses  which  ensue 
to  effect  this  purpose. 

*'  First  of  all,  however,  there  is  (at  p.  12,  E,  of  the  print)  a 
distinct  obligation  laid  on  tbe  heirs  to  purge,  within  three  years 
of  their  date,  any  adjudications  which  may  be  deduced,  not 
merely  for  debts  or  obligations  of  tbe  entailer  himself,  or  bis 
ancestors  (though  these  are  first  mentioned),  but  *  for  any  legal 
or  public  burden,  or  any  claim  or  demand  to  which  tbe  said 
lands,  or  any  part  thereof,  may  hereafter  happen  to  be  subjected 
or  made  liable.'  Now,  if  this  is  to  be  read  as  supplementary  to, 
or  exegetic  of,  the  previous  provision  that  there  should  be  no 
power  to  burden  with  debt,  it  would  seem  to  leave  no  doubt 
as  to  tbe  fact  that  burdening,  and  allowing  to  be  burdened,  were 
expressly  placed  and  brought  under  the  same  category  by  tbe 
entailer. 

"  But  at  all  events,  there  is  (at  p.  12,  D)  a  distinct  and  m- 
dependent  elsnse,  providing  '  that  the  lands  abova  disponed  shall 
not  be  affected  or  burdened  with,  or  be  liable  to  be  adjudged,  ap- 
prised, or  evicted  (in  whole  or  in  part)  for  or  by  tbe  debts  or 
deeds,  whether  legal  or  voluntary,  of  the  said  George  (tbe  in- 
stitute), or  any  of  the  heirs  succeeding,  or  by  any  omissions  o^ 
acts  committed  or  done  by  them,  either  prior  or  posterior  to 
their  succession.'  Now,  the  Lord  Ordinary  considets  this  as  a 
proper  and  specific,  or  special  irritant  clause,  importing  in  direct 
terms,  that  all  such  debts  and  deeds  shall  be  null,  and  of  no 
effect  in  regard  to  the  said  property.  And,  as  St  bears  no  re- 
ference to  any  previous  prohibition,  or  declaration  of  want  of 
power,  he  does  not  see  why  it  should  not  be  admitted  to  its  full 
effect,  exactly  as  if  there  had  been  in  the  deed  no  such  previous 
declaration ;  and  then,  tbe  only  question  as  to  tbe  complete 
validity  of  the  provision  must  depend  upon  its  being  sufficiently 
covered  by  the  terms  of  the  resolutive  clause.  That  clause, 
however,  which  immediately  follows  tbe  two  which  have  been 
last  referred  to,  is  of  the  most  general  and  comprehensive  de^ 
scription  ;  and  purports  (p.  13,  E)  *  That  if  any  of  the  persons 
so  called  to  tbe  succession  shall  contravene  any  of  the  said  pro* 
visions  or  limitations,  or  ahsWfail  or  neglect  to  obey  or  perform 
the  whole  said  conditions  and  provisions,  or  any  of  them,'  they 
shall  amit,  lose,  and  forfeit  all  right  to  the  lands,  &c.  Now, 
as  it  cannot  be  disputed  that  both  tbe  injunction  to  purge  all 
adjudications,  and  the  provision  that  no  debts  or  deeds  of  the 
heirs  should  be  allowed  to  affect  or  burden  the  lands,  are  among 
*  the  provisions,  conditions,  and  limitations'  of  tbe  deed,  it  seems 
necessarily  to  follow,  that  any  heir  who  should  allow  the  lands 
to  be  affected  or  adjudged  for  his  debts  or  deeds,  most  be  beld 
to  have  '  failed  or  neglected  to  perform  the  whole  of  the  said 
conditions  and  provisions  ;*  and  consequently  to  have  incurred 
the  full  penalties  of  tbe  resolutive  clause. 

"  The  whole  is  wound  up  by  an  anxious  and  comprehensive 
iteration  of  tbe  irritant  clause ;  declaring,  '  not  only  that  the 
lands  shall  not  be  burdened  or  affected  by  the  debts  or  deeds  of 
the  said  George  (the  institute),  or  the  heirs  succeeding,  as  is 
already  provided,  but  that  all  debts  contracted,  deeds  granted, 
and  facts  done,  contrary  (not  to  any  previous  prohibitions  bat 
generally)  to  the  conditions  or  provisions  appointed  hy  me,  or 
the  true  meaning  thereof,  shall  be  of  no  force,  strength,  or  ^fict, 
and  ineffectual  and  unavailable  against  the  other  heirs  and  the 
estate,  which  shall  nowise  be  burdened  therewith,  but  free  there- 
from, as  if  such  debts  or  deeds  had  never  been  contracted  or 
granted,  or  any  such  acts  or  omissions  had  never  been  done  or 
happened.'    The  cavil  of  tbe  pursuer  as  to  tbe  want  of  tbe 
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words  '  null  and  void,'  in  this  most  elaborate  irritant  clause, 
seems  entitled  to  no  consideration  ;  any  more  than  that  as  to 
the  introduction  of  the  word  '  other'  in  the  preamble  to  the  re- 
solutive clause,  which  manifestly  refers,  and  can  only  refer  to 
the  immediately  preceding  provision  about  purging  adjudica- 
tions, and  cannot  possibly  refer  merely  to  future  contemplated 
provisions ;  inasmuch  as  the  leading  words  are-^*  the  Mid  other 
provisions  and  restrictions,  or  any  of  them  ;'  after  which  it  is 
added,  as  a  separate  and  alternative  provision,  '  or  any  other 
conditions  and  restrictions  to  be  hereafter  added  and  appointed 
by  me.* 

*'  The  defender's  answer  to  the  seventh  and  eighth  pleas  of 
the  pursuer  is  also  satisfactory  to  the  Lord  Ordinary.  He  is 
inclined  to  hold,  however,  that  the  limitation  of  the  power  of 
Utuing  is  not  so  expressed  as  to  affect  the  institute ;  but  the 
plea  upon  this  point  seems  not  to  be  within  the  libel,  and  in- 
deed, to  be  inconsistent  with  the  only  conclusion  in  the  sum- 
mons with  regard  to  it. 

"  With  regard  to  the  supplementary  entail  of  Drumniachie, 
the  Lord  Ordinary  is  satisfied,  on  the  whole,  with  the  authori- 
ties and  explanations  of  the  actual  state  of  the  titles  furnished 
or  referred  to  by  the  defender.  He  thinks  it  material,  however, 
to  observe,  that  the  only  decision  which  is  reported  in  the  case 
of  Broomfield  (or  Paterson  of  Eccles),  mainly  relied  on  by  the 
pursuer,  as  of  June  17B4,  was  not,  in  fact,  the  ultimate  deci- 
sion in  that  cause,  having  been  rei»lled  by  the  House  of  Lords, 
when  the  case,  in  consequence  of  an  appeal  against  that  deci- 
sion, was  remitted  for  the  consideration  of  this  Court ;  upon 
which  remit  appearance  was,  for  the  first  time,  made  for  the 
heirs  who  had  been  omitted  in  the  second  entail,  and  the  ultimate 
judgment  of  the  Court  against  its  validity  wasthen(March  1786,) 
specially  rested  on  the  ground  of  that  omission ;  the  ultimate 
finding  being, '  that  in  respect  of  the  alterations  in  the  last  deed, 
und  in  partieuUar,  that  certain  heirs  called  in  the  entail  of  1743 
are  omitted  in  the  dUposUion  of  1758,  the  said  disposition  is  to 
he  held  as  a  new  settlement  of  the  estate,  and  not  being  ineert  in 
the  Regitter  of  Tailzies,  is  not  effectual  against  creditors.'  The 
present  Lord  Ordinary  bad  occasion  to  consider  the  particulars 
of  that  caae  in  deciding  that  of  TurnbuU  and  Hay  Newton,  in 
June  1836 ;  and  his  account  of  it  will  be  found  in  a  note  to  p. 
1033,  %M,  of  the  14th  volume  of  Mr  Shaw's  Reports.  Not  hav- 
ing again  looked  back  to  the  appeal  esses,  he  cannot  say  positively 
whether  the  separate  finding  in  the  first  judgment  of  June  1784, 
on  which  the  pursuer  relies  (as  to  the  limitations  of  the  one 
deed  being  only  referred  to  in  the  other),  was  repeated  in  the 
ultimate  judgment  of  1786,  which  was  affirmed  simpliciter  upon 
a  second  appeaL  But  bis  impression  is  that  it  was  not.  The 
parties,  however,  can  easily  satisfy  themselves  as  to  this  (if 
thought  material),  before  the  case  comes  on  for  judgment." 

The  Court  ordered  the  cause  to  be  submitted  to  the 

other  Judges  for  consultation. 
The  following  opinions  were  returned : 
Lord  Moncreifff  concurred  in  by  Lords  Meadow* 

hank^  Medwyn^  Uockbum^  Cuninghame^  Murray  and 

Ivory: 

'*  L  The  first  question  raised  in  this  case  by  the  record  and 
the  revised  cases  is,  whether  there  is  a  sufficient  prohibition  in 
the  original  entail  of  1782  against  the  contraction  of  debt  ? 

*'  I  do  not  entertain  the  least  doubt  that  a  direct  prohibition 
to  this  effect  is  indispensable  to  the  validity  of  every  entail,  in 
■0  fiu  as  debts  may  be  contracted  to  third  parties,  by  which  the 
estate  may  be  affected.  Every  one  understands  what  is  meant 
by  the  piohibitory  clause.  It  is  the  clause  which  in  direct  terms 
prohibits,  or  declares  it  not  to  be  lawful  for,  the  heirs  to  alter 
the  order  of  succession,  to  sell  or  alienate  the  estate,  or  to  con- 
tract debts.  It  is  so  described  by  Mr  Erskine,  B.III.  t.  8,  §  23 ; 
aad  I  have  always  understood  it  to  be  settled  law  (as  it  has  been 
expressed  in  emphatic  words),  that  the  prohibitory  clause  is  the 
key-stone  of  the  entail.  All  the  eases  of  Argaty,  Roxburgh, 
Locbbuy,  Eaaifield,  &c.,  entirely  depended  on  this  assumption, 
and  on  the  question,  whether  there  was  or  was  not  a  substantive 
prohibition  against  altering  the  order  of  succession  in  that  which 
All  the  lawyers  held  to  be  the  prohibitory  clause ;  and  the  aame 
^  heen  the  basis  of  innumerable  queitioni  on  the  sufficiency 


of  the  words  to  constitute  prohibitions  against  sales,  against 
leases,  against  contracting  debts,  &c.  I  could  not,  therefore, 
assent  to  some  of  the  propositions  in  the  Lord  Ordinary's  note 
in  the  present  cause,  if  I  rightly  understand  them.  I  could  not 
bold,  either  that  the  usual  clause  which  has  been  so  denominated 
is  not  a  prohibitory  clause,  or  that,  without  such  a  clause  apply- 
ing to  the  three  distinct  classes  of  deeds,  any  entail  would  be 
effectual  to  its  purpose.  More  particularly,  I  conld  not  think 
that  a  deed  containing  merely  irritant  and  resolutive  clauses 
could  be  effectual  as  an  entail  under  the  Act  1685,  if  there  was 
no  prohibitory  clause  to  which  the  forfeitures  and  irritancies 
declared  could  be  applied.  The  example  of  such  a  thing  sug- 
gested hypothetically  would  not,  in  my  humble  apprehension, 
constitute  a  valid  entail. 

'*  In  expressing  my  opinion,  therefore,  in  the  present  case,  I 
assume  the  necessity  of  a  prohibitory  clause  applying  specifically 
to  the  case  of  debts  contracted.  But  when  this  is  granted,  I 
am  of  opinion  that  there  is  a  sufficient  prohibition  against  debts 
in  the  entail  now  before  the  Court. 

.  *'  If  this  question  had  occurred  for  the  first  time,  I  might  have 
thought  it  to  be  attended  >vitb  great  doubt.  But  as  the  matter 
stands,  I  think  that  the  point  is  ruled  by  decisions  to  which  I 
see  no  answer ;  and  being  of  opinion  that  there  has  been  no 
change  of  the  law  since  those  decisions  were  pronounced,  I  can- 
not discover  any  ground  on  which  the  Court  can  now  depart 
from  them.  The  material  words  in  this  entail  are,  that  it  shall 
not  be  in  the  power  of  the  heirs  to  sell,  alienate,  &c.,  *  or  to 
burden  or  affect  the  same  in  whole  or  in  part  with  debts  or  sutns 
of  money,  infeftments  of  annualrent,  or  any  other  servitude  or 
bufden  whatever.'  Now,  in  the  case  of  Haggart  v.  Vans  Agnew, 
December  19,  1820,  the  words  were,  '  or  to  burden  the  same  in 
whole  or  in  part  with  debts,  sums  of  money,  infeftments  of  annual- 
rent,  or  any  other  security  or  burden  whatever.'  It  is  evident  that 
the  words  in  the  two  cases  are  the  very  same.  But  in  the  case 
of  Agnew,  the  Court  were  clearly  and  unanimously  of  opinion 
'  that  the  clause  in  question  was  quite  effectual  to  free  the 
estate  from  the  claims  of  Robert  Vans  Agnew's  creditors.'  It 
does  not  appear  that  any  appeal  was  taken  against  that  judg- 
ment ;  and  it  is  impossible  to  deny  that  it  is  directly  in  point 
to  the  present  question. 

**  The  case  of  Mackensie,  May  23,  1823,  was  not  exactly  the 
same, — ^the  words  being,  *  or  to  contract  debts  thereon,  or  grant 
infeftments  of  annualrent,'  &c.  But  it  was  held  to  stand  on 
the  same  principle ;  and  the  Court  adhered  to  the  Lord  Ordi- 
nary's interlocutor,  which  found  that  *  the  deed  of  entail  libelled 
is  sufficient  to  protect  the  estate  against  being  affected,  burdened 
or  adjudged  by  the  debts  in  question.'  But  the  subsequent  case 
of  Nisbett  against  Sir  David  Moncrieff,  &c,  June  10,  1823,  is 
again  identical  Mrith  the  present  case,  the  words  of  prohibition 
being,  *  nor  to  burden  the  same,  in  whole  or  in  part,  with  debts  or 
sums  of  money,'  Sec.,  whereby  the  lands  might  be  affected  or  ad- 
judged,— which  the  0>urt  found  to  be  sufficient  to  prevent  the 
estate  from  being  attached  for  a  personal  debt. 

"  The  ground  of  doubt  in  these  cases  was,  that  as  there  was 
not  a  direct  prohibition  against  contracting  debts  simply,  as  the 
Act  1685  might  be  thought  to  point  out,  but  only  a  prohibition 
to  burden  the  estate  with  debt,  it  might  be  held  that  the  clause 
was  not  direct  or  explicit  against  the  contraction  of  personal 
debts  on  which  adjudication  might  follow.  But  the  answer  vras 
thought  satisfactory,  that  the  olject  being  only  to  protect  the 
estate  and  the  heirs  of  tailsie  against  being  burdened  with  the 
debts  of  any  heir,  the  words  were  sufficient  for  that  purpose. 
The  argument  of  the  pursuer  in  the  present  case,  however  ably 
conducted,  is  the  very  same  which  was  employed  unsuccessfully 
in  those  cases.  And  the  point  having  been  thus  deliberately 
discussed  and  determined  in  two  if  not  in  three  cases.  I  think 
it  impossible  for  the  Court  now  to  depart  from  the  law  so  laid 
down. 

**  The  pursuer  refers  to  the  interlocutor  of  the  Lord  Ordinary 
in  the  case  of  Cathcart,  February  12,  1830.  This  is  in  reality 
no  judgment ;  because,  although  the  Court  adhered  to  iha  in- 
terlocutor in  the  material  part  of  it,  they  expressly  recalled  the 
findings  on  which  the  pursuer  founds,  and  refused  to  pronounce 
any  judgment  on  the  question  whether  there  was  a  sufficient 
prohibition  against  debts  or  not.  But,  in  reality,  the  words  of 
the  clause  in  that  case  were  essentially  different  fiom  those 
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which  occur  in  the  present  entail,  or  which  occurred  in  those 
of  Sheucfaan,  Newball,  or  Moncrieff.  For  there  was  nothing 
there  but  general  words  added  to  the  prohibition  against  aliena- 
tion, *  nor  yet  to  wadset  or  burden  with  infejlment  of  annual- 
rent,  nor  any  other  HrvUude  or  burden.'  These  words  are  quite 
generaL  They  occur  in  almost  every  entail,  quite  distinct  from 
the  prohibition  to  contract  debt.  They  are  in  the  present  entail ; 
and  similar  #ords  were  in  the  entail  of  Sheucban.  But  the 
question  here  does  not  depend  on  any  such  vague  words.  The 
terms  relied  upon  as  a  prohibition,  as  they  were  relied  upon  in 
Sheucban  and  Moncrieff,  are — '  or  to  burden  or  affect  the  same 
in  whole  or  in  part  with  debte  or  turns  of  money,*  This  is  a  very 
different  clause  from  the  more  general  terms  which  occurred  in 
the  entail  of  Carleton.  And  after  all,  there  was  no  judgment 
on  the  effect  of  it.  Whatever  I  may  have  thought  on  that  point, 
I  hold  the  case  now  before  the  Court  to  be  essentially  different, 
and  to  be  ruled  by  the  positive  decisions  in  the  other  cases. 

"  II.  The  second  question  is.  Whether,  assuming  that  there 
is  a  sufficient  prohibition  against  debts,  the  resolutive  clause  is 
io  expressed  as  to  be  effectual  to  protect  the  estate  against  cre- 
ditors ?     I  am  of  opinion  that  it  is  sufficient. 

'*  The  pursuer's  argument  against  the  efficacy  of  the  resolu- 
tive clause  really  comes  to  a  very  narrow  point.  The  maker 
of  the  entail  has  in  some  degree  perplexed  his  deed  by  the 
anxious  introduction  of  injunctions  on  the  heir  to  purge  the 
estate  of  all  adjudications  which  might  be  led  for  entailer's 
debts,  or  for  legal  burdens  affecting  the  lands,  and  a  very  spe- 
cial and  minute  resolutive  clause  directed  against  any  failure  in 
that  point  It  is  after  that  long  and  particular  clause  that  the 
general  resolutive  and  irritant  clauses,  in  plain  terms  directed 
to  the  fortification  of  the  general  prohibitory  clause,  are  intro- 
duced. That  this  is  the  nature  of  them  is  manifest  from  the 
introductory  words :  *  And  with  and  under  this  irritancy,  as  it 
is  hereby  conditioned  and  provided,  that  in  case  the  said  George 
Lord  Strathaven,  ray  son,  or  any  of  the  other  heirs  succeeding 
to  the  lands  and  estate  before  disponed,  shall  contravene  the  be* 
Jbre'Written  conditionSi  provisions,  restrictions  and  limitations 
HEREIN  CONTAINED,  or  any  of  them,'  It  seems  to  be  granted 
by  the  pursuer,  and  is  too  clear  for  argument,  that  these  words 
are  sufficient  to  cover  the  whole  prohibitions,  and  that  if  the 
telause  had  gone  on  directly  to  the  operative  part  of  it  without 
further  explanation,  there  could  have  been  no  doubt  of  its  suffi- 
ciency. But  he  maintains  that  the  words  which  follow  are  to 
be  taken  as  explanatory,  and  that  they  limit  the  forfeiture  de- 
clared in  some  way  which  cannot  be  defined,  and  really  is  not 
easily  understood.  If,  indeed,  the  clause  had  gone  on  to  a 
special  enumeration  of  particulars,  and  in  that  enumeration  had 
omitted  any  of  the  essential  cases,  such  as  sales  or  the  contrac- 
tion of  debts,  there  would  be  very  good  ground  for  maintaining, 
that  the  general  words  were  to  be  taken  as  qualified  by  the 
special  definition,  and  that  the  clause  could  not  apply  to  the 
omitted  case.  But  in  this  entail  there  is  no  such  thing.  The 
object  of  the  explanatory  words  is  merely  to  distinguish  be- 
tween acts  of  omission  or  disobedience  of  things  enjoined,  and 
positive  acts  in  violation  of  direct  prohibitions  ;  and  it  is  only 
by  laying  bold  of  a  single  word,  the  meaning  and  effect  of 
which  are  perfectly  clear,  that  any  appearance  of  difficultv  can 
be  raised.  The  words  are — *  That  is,  shall  fail  or  neglect  to 
obey  or  perform  the  said  other  conditions  and  provisions,  and 
each  of  them,  or  shall  act  contrary  to  the  said  other  restrictions 
and  HmitaHems,  or  any  of  them.'  Some  words  are  added  which 
seem  to  me  to  be  immaterial — '  or  shall  contravene  any  other 
conditions  or  restrictions  to  be  hereafter  added  and  appointed  by 
me.'  Whatever  may  be  the  effect  of  these  kst  words,  they 
can  have  no  influence  to  hurt  the  efficacy  of  the  preceding 
woids :  And,  laying  them  aside,  the  clause  goes  on — *  That 
then  and  in  any  of  these  eases,*  the  person  contravening  shall 
forfeit  all  right  to  the  estate  in  the  most  ample  terms.  Now 
there  is  really  nothing  to  be  said  against  this  clause  as  import- 
ing any  limitation  of  the  general  words  in  the  beginning  of  the 
sentence,  but  that  the  word  other  has  been  introduced  into  it. 
But  it  it  very  evident  to  me,  that  that  word,  though  unneces- 
sary, rather  tends  to  give  precision  and  definite  application  to 
the  clause,  as  relating  to  the  various  limitations  expressed  in 
the  geoeial  prohibitory  clause.  The  object  and  the  effect  of 
the  word  are,  to  diaeoonect  the  clause  from  the  special  matters 


to  which  the  immediately  preceding  particular  resolutive  clause 
relates.  It  tends  to  prevent  that  very  ambiguity  which  hat 
occurred  in  other  cases,  by  which  a  clause  of  this  nature  has 
been  held  or  maintained  to  be  restricted  to  the  sort  of  acts  or 
deeds  against  which  the  immediately  preceding  clauses  were 
directed.  But  if  any  doubt  could  exist  about  this  matter,  it 
would  be  removed  by  the  words  immediately  following,  which 
are  introductory  to  the  irritant  clause ;  that  upon  any  contra* 
vention  *  by  and  through  the  said  George  Lord  Strathaven,' 
&c.,  or  any  of  the  heirs  their  failing  to  PBaroEM  all  and  each 
of  the  conditions,  or  acting  conteabt  to  all  or  any  of  the  re- 
strictions  before  written.'  These  are  plain  words ;  and  they 
define  precisely  what  the  contravention  is  which  is  expressed  in 
the  preceding  resolutive  or  forfeiting  clause. 

*'  I  cannot,  therefore,  see  any  reasonable  ground  for  doubt 
that  the  resolutive  clause  is  sufficient. 

*'  III.  A  separate  objection  is  taken  to  the  irritant  clause^ 
viz.,  that  it  does  not  bear,  in  so  many  words,  that  the  acta  or 
deeds  done  in  contravention  shall  be  null  and  void, 

"  There  is  no  doubt  that  these  words  constitute  the  roost 
common  form,  and  certainly  the  best  style  of  an  irritant  clause. 
They  are  used  in  the  Statute,  perhaps  descriptively.  But  as  it 
is  quite  settled  that  the  Statute  does  not  prescribe  any  precise 
form  of  any  of  the  clauses,  the  question  must  always  be,  whe- 
ther the  terms  actually  employed  in  any  particular  entail  are 
sufficient  to  express  clearly  the  thing  contemplated  in  such  a 
clause.  Now,  the  provision  here  is,  that  on  every  contraven- 
tion, as  above  quoted,  not  only  the  estate  '  shall  not  be  burden- 
ed with,  or  liable  to  the  debts,  deeds  or  acts  of  the  said  George,' 
ftc,  '  but  also  all  debts  contracted,  deeds  granted  tmd  facts  done, 
contrary  to  the  conditions  and  restrictions  appointed  by  me,  or  to 
the  true  intent  and  meaning  hereof,  shall  he  of  no  force, 
strength  noe  effect,*  &e.  The  clause  goes  on  with  oihet 
words  amplifying  the  provision — '  and  be  ineffectual  and  un* 
available  against  the  other  heirs,'  &c.,  who  *  as  well  as  the 
estate  shall  be  free  therefrom,  in  the  same  manner  as  if  such 
debts  or  deeds  had  never  been  contracted  or  granted,  or  siieh  acts 
or  omissions  had  never  been  done  or  happened,' 

'*  Thinking  that  there  is  nothing  in  the  connection  of  this 
clause  which  can  at  all  limit  its  operation  to  any  thing  less  than 
the  infringement  of  any  of  the  general  limitations  of  the  entail, 
and  that  the  words  are  sufficient  to  cover  any  such  contraven- 
tion, I  am  of  opinion  that  the  words  *  shall  be  of  no  force, 
strength  nor  effect,*  must  be  considered  as  equivalent  to  the  de<> 
elaracion  of  nullity  contemplated  by  the  Statute  and  in  the 
principle  of  such  a  clause.  It  is  certainly  true,  that  in  very 
many  entails  the  same  words  occur  in  eonnection  with  the 
words  *  shall  be  null  and  void.'  But  as  it  is  in  the  nature  of 
such  deeds  that  many  terms  having  the  same  legal  effect  may  be 
employed,  the  question  still  is,  what  is  the  legal  import  of  the 
words  actually  employed  ?  and  as  the  meaning  of  such  a  decla- 
ration of  nullity  can  never  be  to  make  an  absolute  nullity  of 
onerous  transactions,  but  only  to  render  the  deeds  of  no  legal 
force  or  effect  in  regard  to  the  estate  entailed,  I  think  that  the 
terms  here  employed  must  be  held  sufficient. 

*'  I  do  not  find  in  any  reported  case,  except  the  late  ease  of 
Sharpe,  that  the  words  of  the  entail  in  this  part  of  the  irritant 
clause  were  exactly  the  same  as  they  are  here,  though  I  have 
an  impression  that  a  similar  clause  had  been  found  to  be  suffix 
dent.  In  the  case  of  Sharpe  (3d  July  1833),  the  same  words; 
'  shall  be  of  no  force,  strength  nor  effict,*  &c.,  occurred.  But 
there  ¥ras  a  defect  in  the  grammar  of  the  clause, — the  nominal 
tive,  which  should  have  applibd  to  the  words  *  shall  be,'  having 
been  altogether  omitted.  That  created  the  only  doubt  in  this 
Coort ;  and  a  very  serious  ground  of  doubt  it  certainly  was. 
It  does  not  appear  to  have  been  thought  at  all  doubtful  that  the 
words  otherwise  were  sufficient.  Another  difficulty,  certainly, 
occurred  in  the  House  of  Lords,  arising  from  the  connection  of 
the  previous  words  in  that  case,  and  from  the  mixture  of  debts, 
deeds,  crimes  and  acts.  The  judgment  of  the  Court  was  re« 
versed — not,  as  I  understand  the  decision,  upon  any  idea  that 
the  words  *  shall  be  of  no  force,  strength  nor  effect,*  would  not 
have  been  sufficient,  if  the  clause  had  been  otherwise  perfect, 
but  on  the  principle,  that  in  a  question  of  strict  entail,  it  is  in- 
admissible to  supply  an^  words,  and  that  the  most  fiivoarable 
construction  mast  be  given  of  which  the  words  In  connection 
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with  which  they  stand  iHIl  admit.  But  indeed  it  was  after- 
wards explained,  that  the  judgment  in  that  case  was  incorrectly 
drawn  up,  and  that  there  was  no  intention  to  do  more  than  to 
find  that  there  was  no  irritant  clause  in  that  entail  vaUai  quan' 
turn :  Maclean  and  Robinson,  Vol.  I.  p.  908. 

*'  On  the  whole,  therefore,  though  the  question  is  not  quite 
so  dear  as  the  points  already  considered  appear  to  me  to  be,  I 
think  that  the  irritant  clause  also,  in  the  present  case,  is  suffi- 
cient. 

**  IV.  There  is  a  fourth  question  of  a  different  nature. 
That  question  is,  Whether  certain  special  lands,  called  Drum" 
niachie,  have  been  effectually  brought  under  the  fetters  of  the 
entail  ? 

"  This  part  of  the  case  appears  to  me  to  be  attended  with 
▼ery  considerable  difficulty.  From  the  nature  of  the  titles,  and 
the  manner  in  which  these  lands  were  dealt  with  by  the  en- 
tailer himself,  I  think  it  impossible  to  bold  that  they  were 
validly  entailed  as  part  and  pertinent  of  the  other  lands  by  the 
mere  force  of  the  original  entail.  The  question,  therefore,  is, 
whether  the  supplementary  entail,  by  which  these  lands  were 
disponed  to  the  heirs  called  b?  the  former  deed  under  all  the 
provisions  and  reetrictume  of  that  entail  \n  genernl  terms,  with- 
out the  limiting  and  irritant  clauses  being  engrossed  in  the  deed 
itself,  was  sufficient  to  constitute  a  binding  entail  by  reference^ 
in  a  question  with  third  parties,  creditors  of  the  heir  in  posses- 
sion. 

"  It  appears  that  that  supplementary  deed  was  recorded  in 
the  Register  of  Tailzies ;  in  which  the  original  entail  had  also 
been  recorded.  But,  from  the  nature  of  the  supplementary 
deed,  the  entailing  clauses  did  not  appear  in  it.  It  is  stated, 
however,  that  a  Crown-charter  was  obtained  containing  the 
whole  lands,  both  those  in  the  original  entail,  and  the  lands  of 
Drumniachie  as  disponed  by  the  supplementary  deed — which - 
charter  contained  ad  longum  the  whole  daases,  prohibitory, 
irritant  and  resolutive,-*applied,  as  I  understand,  to  all  the 
lands  in  the  charter ;  and  that  on  the  precept  in  that  charter 
seisin  followed, — all  the  dauses  being  again  repeated  in  the  in- 
strument. 

*'  In  this  state  of  the  titles,  the  question  seems  to  me  to  be, 
whether  it  can  be  held  that  there  is  an  effectual  entail  of  the 
lands  of  Drumniachie  duhf  recorded,  in  terms  of  the  Statute,  in 
the  Register  of  Tailzies  ;  and  whether  that  other  provision  of 
the  Statute  has  been  complied  with,  which  requires  that  the 
clauses  irritant  and  resolutive  shall  be  inserted  in  the  procura* 
tories  of  resignation,  eharten,  precepts  And  instruments  of  seisin? 
The  clauses  are  not  inserted  in  the  procuratory  of  resignation 
in  the  supplementary  deed,  and  they  do  not,  of  course,  appear 
in  that  deed  as  registered  in  the  Register  of  Tailzies.  It  is 
perfectly  true,  as  the  defender  argues,  that  wfaere  there  is,  in 
one  and  the  same  deed,  a  full  recitation  of  the  entailing  clauses 
in  the  dispositive  clause  or  in  the  procuratory  of  resignation,  it 
has  been  held,  and  may  be  considered  as  settled  law,  that  it  is 
sufficient  if,  in  the  precept  of  seisin,  the  clauses  be  referred  to 
in  general  terms  as  so  before  redted.  This  has  been  held  ever 
since  the  case  of  Murray  Kinninmond,  5th  July  1744,  as  re- 
ported by  Kilkerran — and  also  by  Monboddo,  Br.  Suppl.  V. 
739.  And  therefore  it  would  be  no  objection  to  the  validity 
of  this  entail,  that  in  the  charter  which  followed  upon  it,  the 
claas<;s  were  not  verbatim  redted  in  the  precept  of  seisin  of  that 
charter.  But  this  rule  of  construction  in  the  application  of  the 
Statute  is  distinctly  rested  on  the  ground,  that  where  the  whole 
dauses  are  within  the  deed  in  which  the  precept  referring  to 
them  is  contained,  the  whole  deed  ought  to  be  considered  as  the 
precept  or  warrant  for  the  seisin  to  follow. 

"  There  is  no  doubt  that  it  has  been  found  in  various  cases, 
that  an  entail  may  be  effectually  made  by  reference  from  one 
deed  to  another.  It  was  so  found  in  the  case  of  Don,  6th  Fe- 
bruary 1713  (M.  15,591),  and  in  the  late  case  of  Hope  Vere, 
fitb  March  1833.  But,  in  both  these  cases,  the  question  un- 
doubtedly was  inter  hetredes  only ;  so  that  the  proper  operation 
of  the  Statute,  as  against  creditors,  was  not  brought  into  dis- 
cussion. For  though,  in  the  last  of  them,  the  pursuer  concluded 
in  general  terms  that  he  was  entitled  to  bold  the  lands  without 
being  subject  to  any  conditions  or  limitations,  there  was  a  qua- 
lification even  of  that  conclusion,  '  at  leait  subject  to  no  valid 
prohibition  against  altering  the  order  of  succession  ;*  and  the  case 


was  tried  simply  as  a  question  tn^er  hetredes.  No  sale  had  been 
attempted ;  and  \t  is  a  mistake  to  say,  as  the  pursuer  does,  thai 
if  there  be  an  effectual  entail  inter  hteredes,  the  Court  will  try 
a  question  concerning  the  possibility  of  a  valid  sale  being  made, 
where  no  sale  has  been  attempted :  They  have  repeatedly  re- 
fused to  do  so. 

"  The  case  of  Lawrie  v.  Spalding,  24th  July  1764,  (M. 
15,612),  is,  however,  materially  different.  For,  as  I  read  that 
case,  it  certainly  did  come  to  be  a  question  between  an  heir- 
substitute  of  entail  and  a  purchaser;  and  one  general  plea  main- 
tHined  for  the  purchaser  was  distinctly,  that  the  entail  of  the 
lands  of  Brvies,  by  mere  reference  from  one  deed  to  another, 
could  not  be  effectual  against  creditors  and  purchasers,  as  not 
being  duly  recorded  in  terms  of  the  Act  1685.  The  case  was 
perplexed  in  its  drcumstances ;  and  there  was  aapedalty  strongly 
urged,  which  almost  certainly  affected  the  dedsion,  that  the 
purchaser  had  dealt  with  the  heir  in  possession  at  a  time  when 
he  had  only  a  personal  right  to  the  property  ;  in  which  ease  the 
general  rule  is,  that  the  purchaser  is  affected  by  all  the  qualities 
of  his  author's  title.  Accordingly,  I  find  that  that  case  having 
been  appealed,  this  was  the  point  mainly  relied  on  in  the  re-* 
spondent's  appeal  case.  Nevertheless,  if  there  were  no  autho- 
rity against  it,  I  should  find  it  difficult  to  extricate  that  case 
from  the  peculiarities  of  the  titles  which  had  been  constituted 
in  the  vendor  before  the  question  came  to  be  tried. 

.**  But  any  judgment  pronounced  in  so  special  a  case  cannot, 
I  should  think,  in  any  view,  be  considered  as  suffident  to  settle 
so  important  a  point  of  law.  It  appears  to  me,  that  the  terma 
of  the  Statute  1685  require  the  dauses  to  be  inserted  in  the 
procuratories  of  resignation  and  precepts  of  seisin  of  the  entails 
themselves,  and  not  merely  in  the  conveyances  and  charters  and 
seisins  to  follow  thereon.  And  it  clearly  supposes,  or  rather 
indeed  peremptorily  requires,  that  the  entail,  with  all  the  dauset 
expressed  therein,  shall  be  recorded  in  the  Register  of  TailzieSk 
It  is  not  enough  that  the  clauses  are  in  the  Begister  of  Seisins* 
A  special  register  was  provided,  that  creditors  and  purchasers 
might  with  ease  and  certainty  know  what  the  condition  of  the 
party  with  whom  they  dealt  as  a  proprietor  in  the  fee  was. 
Such  a  register  would  have  been  a  very  useless  arrangement,  if 
the  Act  had  not  required,  as  an  essential  quality  of  the  tailzies 
to  be  allowed,  thnt  all  the  clauses  should  be  engrossed  in  the 
deed  to  be  so  recorded.  The  words  of  the  Act  are  clear  and 
unambiguous.  The  clauses  must  be  in  the  tailzies ;  but  not 
only  so — they  must  be  in  the  procuratories  of  resignation  and 
precepts  of  sasine  in  that  deed.  I  have  no  doubt  that  this  is 
neressary ;  and  I  do  not  think  it  at  all  inconsistent  with  this  opi^ 
nion,  to  hold,  according  to  the  decisions,  that  if  the  clauses  be 
in  any  part  of  the  same  deed,  they  will  be  held  to  be  in  the  pro- 
curatory or  precept.  They  will  still  appear  in  the  deed  registered  t 
and  the  creditor  or  purchaser^  who  has  no  occasion  to  look  farther^ 
will  find  them  there. 

**  But  how  does  the  matter  stand  on  such  a  deed  as  the  sap* 
plementary  entail  here  in  question  ?  The  clauses  of  restriction 
are  not  in  it  at  all.  Let  it  be  recorded ;  but  when  the  creditor 
looks  at  it  in  that  register,  he  can  discover  nothing  specie  to 
qualify  the  title  of  the  proprietor  in  the  fee.  To  refer  him  to  an- 
other entail,  or  another  title  as  to  a  different  estate,  is  contrary  to 
the  Statute.  He  must  find  the  entail  of  lAis.  estate,  in  rsgard  to 
which  he  contracts,  in  the  register,  with  all  the  necessary  clauses 
engrossed ;  and  he  can  find  no  such  thing.  There  are  thus  two 
departures  from  the  Statute — 1.  The  dauses  prohibitory,  but 
more  especially  the  irritant  and  resolutive  clauses,  are  not  *  insert 
in  the  procuratories,'  ke, ;  and  2.  There  is  no  recorded  entail 
with  those  clauses  so  engrossed.  > 

**  These  considerations  present  great  difficulties  in  the  statu- 
tory principle.  But  the  case  of  Broomfield  e.  Paterson  very 
greatly  increases  the  difficulty.  The  Lord  Ordinary  is  perfectly 
right  in  his  observation,  that  the  case  as  reported  (29th  Jnnd 
1784),  is  only  in  the  first  decision  of  it,  and  that  having  been 
appealeil,  it  was  afterwards  remitted,  and  another  judgment  pro- 
nounced, (Uth  March  1786;  affiiroed  19th  May  1786).  But 
his  recollection  is  wrong  as  to  the  result  of  that  judgment.  The 
House  of  Lords  had  been  led  to  know  that  there  were  parties 
interested,  substitute  heirs  of  entail,  beyond  those  who  had  first 
appeared,  and  against  whom  complicated  grounds  of  personal 
exception  were  maintained ;  and  they  remitted  the  case,  in  order 
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tbat  these  other  parties  might  be  heard.  But  when  they  did 
appear,  what  was  the  issue  and  result  ?  There  was  considerable 
difficulty  in  the  question,  whether  the  deed  of  entail  dated  in 
1758  should  be  cunsidereid  as  a  new  entail,  requiring  to  be  com' 
pUie  and  regi$iered  under  the  Act  1685,  to  make  it  effectual 
against  creditors,  or  was  merely  a  renewal  of  the  original  entail 
referred  to.  That  question  was  what  constituted  the  whole 
perplexity  of  the  case.  But  as  soon  as  that  was  held  affirma- 
tively, the  consequences  were  at  once  and  decidedly  declared — 
1.  That  it  could  not  be  effectual  without  registration  in  the 
Register  of  Tailzies ;  but  2.  Tbat  registered  or  not,  it  could  not 
have  any  effect  against  the  creditors,  because  the  clauses  pro- 
hibitive, irritant,  and  resolutive,  were  not  contained  ta  ii.  The 
final  judgment  of  the  Court  here  was,  that  tbat  deed  was  to  be 
considered  as  a  mew  settlement,  '  and  not  having  conla£iie<f  the 
clauses  prohibitive,  irritant,  and  resolutive,  and  not  having  been 
recorded  in  the  Register  of  Entails,  is  not  an  effectual  entail : 
Find,  tbat  m  respect  the  clauses  irritant  and  resolutive  in  the 
entail  1743,  are  not  particular Ijf  inurted  in  the  disposition  1758, 
(Ae  saaie,  though  held  as  a  conveyance,  it  not  effectual  against 
creditors,*  &c.  There  can  be  nothing  more  precise  than  this.  I 
cannot  possibly  understand  it  otherwise  than  as  an  authoritative 
judgment,  that  a  new  settlement  which  required  registration  as 
an  entail,  but  which  did  not  contain  in  itself  the  clauses  prohibi- 
tive, irritant,  and  resolutive,  could  not  be  effectual  as  an  entail 
against  creditors. 

'*  There  is  no  denying  that  the  supplementary  entail  in  the 
present  case  is  a  new  settlement  The  plea  to  the  contrary  is 
very  faint,  and  evidently  not  tenable.  It  is  much  more  de- 
cidedly a  new  settlement  than  the  deed  1758  was  in  the  case  of 
Peterson.  For  it  is  a  conveyance  of  lands,  which  were  not 
comprehended  in  the  original  entail,  and  which  but  for  it,  would 
have  stood  on  the  fee-simple  titles  in  the  person  of  the  entailer. 
And  if,  then,  it  is  within  the  same  rule  with  that  case  in  the  ap- 
plication of  the  Statute,  it  cannot  be  enough  to  say  that,  such 
as  it  was,  it  was  recorded  in  the  Register  of  Tailzies :  For  the 
verg  first  ratio  of  the  judgment  in  the  case  of  Peterson  is,  that 
the  deed  itself  did  not  contain  the  restrictive  clauses— the  non- 
registration being  put  as  a  separate  ground ;  and  then  the  last 
finding  is  pointed  and  explicit,  that  in  respect  those  clauses  were 
not  inserted  in  the  ditposition  1758,  the  entail  was  not  ejfectual 
against  creditors.  That  judgment  was  simpliciter  affirmea  on  the 
second  appeal — and  this,  notwithstanding  tbat  the  very  plea  now 
maintained  on  the  efficacy  of  an  entail  by  reference,  even  against 
creditors,  was  specifically  stated  in  the  third  reason  of  appeal, 
and  the  case 'of  Xavrie  emd  Spalding  most  particularly  referred 
to  in  support  of  it. 

**  I  am  not  able  to  resist  the  weight  of  that  authority,  more 
especially  as  I  cannot  feel  at  all  confident  that  there  is  any 
authority  the  other  way.  Certainly  the  result  in  the  case  of 
Peterson  appears  to  be  the  most  consistent  with  the  terms  and 
the  spirit  of  the  Statute. 

"  And  I  am  therefore  of  opinion, — though  not  without  being 
sensible  of  the  difficulty  of  the  question,  that  the  demand  of  the 
pursuer  in  this  part  of  bis  case  ought  to  be  sustained, — tbat  these 
lands  of  Drumniacbie  are  not  validly  entailed  against  creditors, 
and  are  therefore  liable  to  the  pursuer's  action." 

L(^  Jeffrey : 

"  I  incline,  on  the  whole,  to  retain  the  opinion  expressed  in 
my  original  interlocutor  and  annexed  note ;  though  with  in- 
creased difficulty  and  hesitation  as  to  the  lands  of  Drumniacbie." 

At  advising,  the  Judges  concurred  in  the  opinions 
of  the  consulted  Judges. 

The  following  interlocutor  was  pronounced : 

"  Repel  the  objections  stated  to  the  validity  and  effect  of  the 
entail  of  the  lands  and  estate  of  Aboyne,  rights  and  others 
therein  contained ;  sustain  the  defences,  and  assoilzie  the  defen- 
ders from  the  conclusions  of  the  libel  of  declarator  and  of  the 
libel  of  adjudication,  in  so  far  as  relates  to  the  said  lands  and 
estate,  rights  and  others,  and  decern :  But  in  respect  to  the  lands 
of  Drumniaehie,  find  that  the  deeds  of  entail  in  question  are  not 
effectual  to  save  or  protect  those  lands  from  the  acts,  debts,  and 
deeds  of  the  Bfarquls  of  Huntly ;  therefor**,  find  and  declare  that 
the  same  fall  under  the  sequestration  libelled,  and  were  ad- 


judged in  terms  of  the  Statute  passed  in  the  second  and  third 
year  of  her  Majesty,  cap.  41,  and  pertain  and  belong  to  the  pur- 
suer, Donald  Lindsay,  as  trustee  on  the  sequestrated. estates  of 
the  said  Bfarquis  of  Huntly,  for  payment  and  satisfaction  of  the 
debts  doe  by  his  Lordship,  and  decern ;  and  find  no  expenses 
due  by  either  party  to  the  other." 

Lard  Ordinary,  Jeffrey Act.  Dean  of  Faculty  (Wood), 

O.  Bell;  Weir  and  Gardiner,  W.S.,^^eii<s Ali.  Rntherfurd, 

Sandford;  Walter  Duthie,  W.S.,  Agent L^-^J 


%th  March  1842. 
Sbcond  Division. — (J.W.) 

No.  151. — Mas  Mary  Qautvkll  or  M^Gibbow,  Pe- 
titioner  and  Respondent^  V,  Thomas  Baillie,  S.S.C.y 
Respondent  and  Reclaimer. 

Bankrupt  Act,  2  and  3  Vict.  c.  41,  §  40— -Annuity- Bond — Va- 
luation—  T*he  widow  of  a  bankrupt  applied  to  the  Sheriff  to 
value  an  annuitg  provided  to  her  bg  her  husband,  and  contain^ 
ed  inan  annuitg-bond.  Objections  being  stated  to  the  validity 
of  the  bond,  the  Sherifffound  that  **  thereby  she  had  acquired 
right  to  an  annuitg  of  ,"  and  valued  the  same  at 

—  The  Court  recalled  the  finding,  that  thereby  she  had  aC' 
quired  right  to  the  annuity,  but  adhered  to  the  valuation. 

The  petitioner  acquired  right  to  an  annuity  of  £55 
Sterling,  under  an  antenuptial  contract  of  marriage 
entered  into  between  her  and  Mr  Neil  M*Gibbon,  dated 
Ist  March  1781 ;  and  by  a  bond  of  annuity,  executed 
on  the  20th  of  April  1779t  be  increased  the  petitioner's 
annuity  from  £55  to  £75  Sterling,  and  obliged  himself 
to  secure  her  in  the  same  by  infeftment  over  his  lands 
of  Stroneskar»  in  virtue  of  which  she  was  duly  infeft. 
By  discharge  and  renunciation,  dated  the  12th  of  De- 
cember 1812,  executed  by  the  petitioner,  she  renounced 
her  security  over  the  lands  of  Stroneskar ;  and  on  the 
sequestration  of  the  estates  of  her  deceased  husband, 
presented  a  petition  to  the  SherifiT  of  Argyleshire  to 
have  her  annuity  valued  in  terms  of  the  40th  section 
of  the  Bankrupt  Act.  Objections  were  stated  to  the 
validity  of  the  bond,  in  consequence  of  an  imperfection 
in  the  testing  clause,  and  farther,  that  being  a  post- 
nuptial deed,  it  could  not  prevail  in  a  competition  with 
creditors. 

The  Sheriff  pronounced  the  following  interlocutor : 

'*  Inverary,  I3th  January  1842.— Having  resumed  eonaidera- 
tion  of  the  foregoing  petition,  with  the  several  documents 
therein  referred  to,  proof  adduced  in  regard  to  the  age  of  the 
petitioner,  and  having  heard  parties'  procurators  viva  roce— 
Finds  it  proved  that  the  petitioner  was  seventy-eight  and  a-haU 
years  of  age  at  the  term  of  Martinmas  last :  Finds  that,  by  an 
antenuptial  contract  of  marriage  entered  into  between  the  peti- 
tioner and  her  deceased  husband,  Neil  M*  Gibbon,  Esq.,  dated 
the  Ist  day  of  March  1781  years,  the  petitioner  acquired  right 
to  an  annuity  of  £55  Sterling,  payable  from  and  after  her  said 
husband's  death ;  and  finds  that,  by  a  postnuptial  heritable  bond 
of  annuity,  dated  the  20th  day  of  April  in  the  year  1799,  the 
said  annuity  of  £55  was  increased  in  favour  of  the  petitioner  to 
the  sum  of  £75  Sterling,  and  that  the  petitioner  thereby  acquired 
right  to  an  annuity  of  £20  Sterling,  payahle  from  and  after  the 
death  of  her  said  husband,  in  addition  to  the  foresaid  annuity  of 
£55  Sterling :  Finds  tbat  the  said  annuity  o^  £65  Sterling,  from 
the  term  of  Martinmas  last,  is  of  the  value  of  £353. 18.  3.  Ster- 
ling, and  the  said  additional  annuity  of  £20  from  the  same  term, 
is  of  the  value  of  £128.  13.  11.  Sterling,  and  therefore  values 
the  said  several  annuities  due  to  the  petitioner  from  the  term  of 
Martinnaas  last,  at  the  sums  of  £353. 18.  3.  Sterling,  and  £128. 
13s.  lid.  Sterling,  respectively,  all  in  terms  of  the  Statute  men- 
tioned in  the  foregoing  petition,  and  decerns  accordingly.*' 

(Signed)        "  J.  BfACLAuaiN,  S.  5.** 

"  JVtffe.^The  Sheriff-substitute  has  heard  the  fiarties*  agents 
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at  great  lengtb  tnva  voce,  A  variety  of  points  hare  been  dis- 
CQSsed  by  tbem  wbicb  do  not  appear  in  the  least  degree  relevant 
to  the  case,  and  to  which  be  need  not  therefore  advert.  He 
will  only  notice  such  of  them  as  appear  to  be  of  importance. 

'*  It  has  been  urgently  proposed  by  Mr  Baillie  that  the  case 
sboald  be  argued  by  written  pleadings,  or  in  other  words,  (hat 
a  record  should  be  made  up.  The  Statute  is  by  no  means  ex- 
plicit as  to  the  forms  of  procedure;  but  it  is  quite  obvious  if  a 
record  were  made  up  in  cases  of  this  kind,  that  their  object  would 
be  rendered  wholly  abortive,  for  in  that  event  no  applicant 
claiming  under  an  annuity  requiring  to  be  valued  could  ever 
claim  or  vote  at  any  meeting  for  choosing  an  interim  factor  or 
trustee, — a  view  of  the  matter  which  the  terms  of  the  Act  itself 
plainly  repudiates. 

**  The  most  important  point  of  the  case  regnrds  an  objection 
raised  by  Mr  Baillie  to  the  validity  of  the  antAnnptial  contract 
of  marriage  of  17B1,  by  which  the  annuity  of  £55  is  created. 
The  surname  of  the  writer  of  that  bond  is  awanting  in  the  first 
part  of  the  testing  clause,  which  bears  that  the  deed  was  '  wrote 
by  Donald,  servitor  to  the  said  Neil  M'Gibbon,*  &c. ;  at  the 
end  of  the  testing  clause,  however,  the  writer  is  again  mentioned 
as  the  last  of  the  subscribing  witnesses,  and  is  designed  the  said 
Donald  Bell.  Here  the  Christian  name  is  supplied,  and  except 
in  the  case  of  the  person  designed  servitor,  the  name  of  Donald 
does  not  occur  in  any  previous  part  of  the  deed,  so  that  the 
word  'said'  seems  to  identify  very  plainly  Donald  Bell  the 
witness,  with  Donald  the  servitor  and  writer  of  the  deed.  Even 
had  this  identification  not  taken  place,  the  Sheriff-substitute  is 
not  prepared  to  say  that  the  omission  of  the  surname  of  a  writer, 
where  the  designation  is  distinctly  given,  is  a  violation  of  the 
injunction  in  the  Act  1593.  But  at  all  events,  where  an  identi* 
ficaeion  occurs,  as  in  the  present  instance,  he  inclines  to  think 
that  the  objection  is  obviated. 

**  Another  point  discussed  by  the  parties  is  the  validity  of 
the  postnuptial  bond  of  annuity  of  1799,  in  a  competition  with 
creditors.  Supposing  the  antenuptial  contract  to  be  a  valid  deed, 
as  appears  to  the  Sheriff-substitute  to  be  the  case,  then  the  ob- 
jection to  the  bond  that  it  is  postnuptial,  can  only  affect  the 
addition  of  £20  thereby  made  to  the  previous  annuity  of  £55 
contained  in  the  contract.  Now,  there  can  be  no  doubt  that  at 
the  date  of  the  bond  the  petitioner's  husband  was  not  only  per- 
fectly solvent,  but  that  he  was  proprietor  of  the  estate  of  Glasvar, 
factor  on  the  estate  of  Islay,  and  a  law  practitioner  in  exten- 
sive business.  It  is  thought,  therefore,  that  the  addition  of  £20, 
made  in  1799,  to  the  previous  annuity  of  £55,  was  a  moderate 
and  reasonable  provision  at  the  time  it  was  made,  and  such  as 
the  petitioner  is  fairly  entitled  to  rank  for  in  competition  with 
other  crfiditors.  See  the  case  of  Lady  Campbell,  26th  July 
1744,  Mor.,  p.  98S;  Jeffrey,  24th  May  1825;  S.  and  D. 
M'Lachlan,  29th  June  1824.     Ibid. 

"  While  the  Sheriff^substitute  has  stated  these  views,  in 
consequence  of  the  objections  referred  to  having  been  stated  by 
the  parties,  he  is  at  the  same  time  of  opinion,  that  it  is  not  within 
his  province  to  enter  into  the  defects  of  deeds  competent  in  a 
reduction  before  the  Supreme  Court.  He  apprehends,  if  a  deed 
appears  to  be  prima  facie  complete,  he  is  bound  to  give  efiect 
to  it. 

"  The  values  have  been  made  according  to  the  valuations 
produced  by  the  petitioner  under  the  hands  of  Mr  Thomson  of 
the  Standard  Office,  which  the  Sheriff-substitute  thinks  is  in  con- 
formity with  the  rates  stated  in  tl\^  several  tables  which  he  has 
examined." 

Mr  Baillie  reclaimed,  and  pressed  his  objections  on 
the  merits. 

Answered — That  this  was  premature ;  the  Sheriff 
did  not  decide  upon  the  claims,  but  only  put  a  valua- 
tion upon  them,  assuming  them  to  be  good. 

Lord  Medwyn, — I  think  the  section  of  the  Act  applies  only 
to  undisputed  annuities. 

Ruseell. — If  the  creditor  go  to  the  Sheriff  and  ask  him  to  put 
a  value  on  an  annuity,  the  Sheriff's  judgment  cannot  be  re- 
viewed by  the  trustee  ;  and  if  we  had  not  brought  this  appeal, 
the  Sheriff's  judgment  would  have  been  final  on  the  whole 
matter. 

SCOTTISH  JURIST. 


Lord  Medwtfn He  could  not  review  the  valuation,  but  the 

right  to  the  annuity  itself,  or  to  its  amount,  would  still  be  open 
to  challenKe. 

Lord  Moncreiff. — 1  cannot  conceive  that  it  was  the  intention 
of  the  Legislature,  that  on  such  a  clause  as  this,  the  Sheriff  was 
to  decide  upon  the  validity  of  the  bond.  The  trustee  would 
not  be  barred  from  bringing  a  reduction  of  it  notwithstand- 
ing the  valuation  of  the  Sheriff.  Assuming  that  the  bond  stands, 
it  amounts  to  this,  that  the  trustee  would  only  be  bound  by 
the  valuation. 

Lord  Justice- Clerk I  think  this  is  an  application  only  to 

enable  a  contingent  creditor  to  vote;  and  I  think  the  view  of 
your  Lordships  is  the  most  beneficial  and  sound  construction  of 
the  Statute. 

The  Court  recalled  the  interlocutor  of  the  Sheriff, 
in  so  far  as  it  finds  that  the  petitioner  had  acquired 
right  to  an  annuity,  and  quoad  ultra  adhered*  No  ex- 
penses. 

For  Petitioner,    Solicitor- General   (M'Neill),  Pat  ton ;    H. 

Graham,  W.S.,  Agent For  Respondent,  Russell,  Pattison  f 

Party  Agent T.  Clerk [J.W.] 


^dMay  1841. 

House  of  Loans (W.H.D.) 

No.  152. — Lieutenant -Colonel  John  Gordon, 
Appellant^  v.  John  and  James  Graham^  Respon* 
dents. 

Landlord  and  Tenant — Sequestration— *Keparation— Damages 
— Process — Jury  Trial — A  tenant  under  a  lease,  which  con- 
tained an  obligation  on  the  pari  of  the  landlord  to  put  the  houses 
and  buildings  in  good  repair^  tmd  to  make  the  fences  on  the  farm 
fencible  "  betwixt  and  the  term  of  Whitsunday  next  **  fell  into 
arrear  of  rent,  and  was  sequestrated:  on  which  the  tenant's 
agent,  on  IBth  Mag,  made  the  following  tender  in  a  letter  to 
the  landlord's  agent :  "  Stop  the  roup  in  Gordon  v.  Grahams  ; 
and  since  we  can*t  do  better,  I  will  advance  the  arrears  and  ex* 
penses  myself,  on  your  client  granting  an  assignation,  or  giving 
me  an  obligation  to  grant  one  at  my  expense.  My  assignation 
not  to  compete  with  the  landlord's  right  for  the  balance  of  the 
years  rent,  of  which  the  above  arrears  form  a  part"  And  on 
the  2^h  May  he  repeated  the  tender  in  another  letter.  The 
offer  was  at  last  accepted,  and  the  sequestration  withdrawn  on  the 
28M  May,  The  tenant  then  brought  an  action  of  damages,  and 
obtained  a  verdict  against  the  landlord  for  not  duty  implementing 
the  obligation  in  the  lease  relative  to  buildings  and  fences,  and 
also  for  having  failed,  after  the  aforesaid  tenders  of  rent,  time- 
ously  to  withdraw  the  sequestration.  Exceptions  were  taken  to 
the  charge  of  the  presiding  Judge,  inter  alia,  because  he  direct- 
ed the  jury,  that  after  the  tenders  of  IBth  and  24th  May,  the 
landlord  was  '*  in  law  responsible  to  the  pursuer  for  not  with' 
drawing  the  sequestration  quoad  the  sums  contained  in  these 
tenders"  The  Court  of  Session,  without  deciding  the  ques* 
tion  of  law  as  to  the  landlord*s  liability  involved  in  the  direction, 
disallowed  the  bill  of  exceptions,  holding  that  there  were  suf 
ftcient  grounds  to  support  the  direction,  in  the  whole  circum^ 
stances  of  the  case — Held  (reversing  the  judgment  of  the  Court 
of  Session),  that  the  direction  was  erroneous,  in  respect  there 
was  nothing  in  these  tenders  to  raise  a  liability  on  the  part  of 
the  landlord.— Obseryred  by  the  Lord  Chancellor,  that  the  di' 
rection  on  the  legal  question  of  liability  behoved  to  be  judged 
of  on  the  grounds  on  which  it  was  put  by  the  presiding  Judge, 
and  not  in  relation  to  the  other  circumstances  of  the  case. 

Landlord  and  Tenant— Hypothec.  Obligation  to  assign— Ques- 
tion.  Is  a  landlord  bound,  on  receiving  payment  of  rent  past 
due,  to  assign  his  right,  or  is  lie  bound  only  to  grant  a  die* 
charge f 

The  farm  of  Egypt,  in  the  vicinity  of  Edinburgh, 
consisting  of  about  forty-one  Scotch  acres,  was  let  by 
the  proprietor,  Colonel   Gordon  of  Cluny,  to  John 
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Graham  and  his  son  James,  for  the  space  of  nineteen 
years  from  Martinmas  1832,  at  the  rent  per  acre  of 
three  qaarters  of  grain,  wheat,  barley,  and  oats  respec- 
tively, payable  by  equal  portions  at  Candlemas  and 
Lammas.    The  lease  contained  the  following  clause : 

*'  In  reipecttbe  whole  houses  and  buildings  on  the  said  farm  are 
to  be  put  into  good  tenantable  condition,  and  as  the  fences  round 
the  farm  are  to  be  put  into  good  order  and  made  fencible  be- 
twixt and  tbe  term  of  Whitsunday  first,  the  said  John  and 
James  Graham  bind  and  oblige  themselves  to  be  at  half  the  ex- 
pense in  keeping  all  the  fences  in  constant  good  order  and  re- 
pair during  tbe  currency  of  the  lease  ;  as  also,  to  keep  and  leave 
the  houses  in  good  and  tenantable  condition  (if  at  any  time 
found  otherwise),  upon  getting  a  month's  warning  to  make  the 
necessary  repairs ;  if  not  then  done,  it  shall  be  in  the  power  of 
the  proprietor  no  have  the  repairs  made  at  the  tenants*  expense." 

At  the  commencement  of  the  lease  certain  repairs 
were  made,  but  the  tenants  complained  that  they  were 
insuiflcient,  and  that  neither  the  houses  nor  fences  were 
put  into  the  condition  for  which  they  had  stipulated  in 
the  above  clause.  John  Graham  accordingly,  on  12th 
'April  1833,  wrote  the  following  letter  to  Mr  Roy,  the 
factor : 

"  In  answer  to  your  letter  of  the  6th  instant,  I  am  extremely 
sorry  that  there  should  be  occasion  for  this  correspondence,  as 
I  wish  to  give  you  as  little  trouble  as  possible,  but  it  is  un- 
avoidable on  my  part.  Tour  letter  teems  to  infer  that  you 
have  put  the  houses  and  fences  into  proper  tenantable  and 
habitable  order.  I  am  quite  of  a  contrary  opinion ;  for  instance, 
the  roof  of  the  stable  is  rotten,  and  won't  stand  two  years,  and 
the  sun  shining  through  various  apertures,  and  as  to  the  fences, 
not  a  hedge  have  been  cut,  or  ditch  scoured  (leaving  aside  the 
fences  to  be  built  of  new,  which  I  am  not  particularly  pushing 
you  with).  I  am  quite  willing  they  should  be  inspected  now, 
in  reference  to  the  lease,  and  I  will  be  ready  any  day  you  may 
appoint,  and  the  sooner  the  better,  as  I  want  them  finished. 
An  early  answer  wUl  oblige." 

In  consequence  of  this  remoastrance  additional  re- 
pairs were  made,  but  not  to  an  extent  which  satisfied 
the  tenants,  who  seem  therefore  to  have  proposed  to 
take  the  execution  of  them  into  their  own  hands.  This 
was  objected  to  by  Mr  Roy,  who,  on  2d  November 
1833,  wrote  as  follows : 

*'  I  have  received  your  card  of  yesterday's  date,  and  since  I 
•aw  you  I  have  seen  Mr  Robertson  from  SUteford,  who  gave 
in  the  estimates  for  fitting  up  the  stable  at  Egypt,  &c.  He  is 
against  doing  any  thing  till  the  beginning  of  the  spring,  as  he 
says  a  much  better  job  can  be  made  then  than  can  be  done  at 
present,  and  be  does  not  think  there  is  danger  to  be  apprehended 
from  tbe  roof  giving  way  at  present ;  and  as  it  is  likely  Colonel 
Gordon  himself  or  Captain  Duguid  will  be  here  soon,  the 
tradesmen  can  receive  Colonel  Gordon's  own  instructions,  or  at 
any  rate  those  of  Captain  Duguid,  and  then  there  can  be  no 
misunderstanding  un  the  subject ;  but  if  you  proceed  to  do  them 
yourself  agreeable  to  your  own  plan,  most  likely  the  job  may 
not  please  Colonel  Gordon,  and  he  will  probably  resist  the 
payment  unless  the  work  be  done  agreeable  to  his  own  instruc- 
tions. 

.  "My  opinion  is,  therefore,  that  you  should  still  delay  doing 
any  thing  yourself;  for  let  me  remark,  it  will  be  a  bad  omen  to 
have  any  misunderstanding  or  dispute  with  your  landlord  at  the 
beginning  of  your  lease." 

In  August  1835,  William  Hunter,  a  builder,  was 
employed  to  inspect  the  stable,  and  reported : 

"  As  requested,  1  have  examined  the  stable  belonging  to  you 
at  Egypt.  I  find  the  roof  fallen  in,  floor  and  trevises  in  a  state 
of  ruin,  and  quite  unfit  to  put  cattle  in  of  any  kind  whatever, 
and  as  there  is  no  time  for  delay,  the  sooner  it  is  repaired  will 
be  the  better  for  tbe  wall,  as  the  scantling  will  press  them  out." 


Hunter  afterwards  gave  in  .an  estimate  of  the  repairs 
which  he  considered  absolutely  necessary,  and  execated 
them.  In  April  1837,  he  was  employed  to  inspect  the 
dwelling-house,  and  made  the  following  report : 


"  Having  carefully,  as  requested,  examined  the  house  oceupieA 
by  you  at  Egypt,  and  find  it  in  a  very  dangerous  and  unsafe 
state  to  live  in,  as  the  greater  part  of  the  joist-ends  in  tbe  walls 
are  gone,  and  the  front  vrall,  part  of  which  is  broke  through, 
and  from  tbe  pressure  of  the  roof  may  cause  the  whole  toeome 
down,  and  the  consequences  will  only  be  known  when  too  late 
to  remedy." 

Hunter  then  made  the  following  offer : 

*'  Having  examined  the  farm-house  occupied  by  Mr  John 
Graham,  Egypt,  and  made  out  a  specification  for  what  I  con« 
sider  making  it  habitable,  and  hereby  offer  to  finish  the  same,  in 
terms  of  the  specification,  for  the  sum  of  £18.  lOs.  Sterling." 

This  oflfer  was  accepted;  and  after  the  work  was 
finished,  John  Graham, on  20th  January  1 837, certified: 

"  I  hereby  give  it  as  my  opinion,  that  tbe  work  done  by  Mr 
William  Hunter,  in  terms  of  the  specification,  for  repairs  done 
on  the  house  occupied  by  me  at  Egypt,  is  done  in  a  complete 
and  tradesman-like  manner." 

At  the  Candlemas  preceding  the  date  of  this  certifi- 
cate the  tenants  had  retained,  or  been  unable  to  pay 
£S6  of  the  half-year's  rent.  At  the  Liammas  following 
another  half-year's  rent  became  due,  but  no  offer  of 
payment  having  been  made  by  the  12th  August,  an 
application  was  on  that  day  presented  to  the  Sheriff, 
and  the  tenants  were  sequestrated.  They  complained 
strongly  of  this  proceeding  as  unnecessarily  harsh  and 
precipitate;  and  on  the  loth,  John  Graham  addressed 
Colonel  Gordon  personally  in  the  following  letter : 

*<  IGih  AuguBt  1837. 

'*  Sib, — I  request  your  excuse  for  tbe  trouble  I  am  reluctantly 
compelled  to  give  you. 

"  My  son  and  1  became  your  tenants  in  tbe  farm  of  Egypt, 
at  a  very  high  rent,  for  nineteen  years  from  Martinmas  1832. 
At  our  entry  the  lands  were  in  the  worst  order,  but  by  unceasing 
industry  they  are  now  in  such  a  state  as  promise  to  repay  us  the 
sums  we  have  expended  upon  them. 

"  We  have  not  received  any  deduction  from  the  rent  we  be- 
came bound  to  pay,  yet  all  the  arrears  we  owed  previously  to 
the  2d  current  was  £86,  16.  1.,  about  £33  less  than  a-half 
year's  rent. 

"  On  that  day  half  a-year*s  rent,  or  £119,  became  due,  mak- 
ing the  whole  sum  due  £205.  16.  4.,  considerably  less  than  a 
year's  rent. 

"  Notwithstanding  this  small  arrear,  and  that  there  is  a  crop 
on  the  ground  much  more  than  sufficient  to  pay  every  shilling 
you  can  claim,  including  tbe  rent  of  the  present  crop,  and  that 
we  have  a  large  claim  against  you  for  damages  for  want  of  fences 
and  for  repairs  on  the  houses,  which  you  are  bouhd  by  the  tack 
to  perform,  but  have  not  performed,  a  sequestration  of  our 
whole  crop,  stocking,  and  furniture  has  been  taken  out,  without 
notice  being  given  to  us  of  any  kind,  and  without  payment  of 
what  we  are  due  being  a»ked.  We  cannot  believe  that  this  has 
been  done  with  your  knowledge,  far  less  with  your  approbation. 
We  have  had  the  happiness  of  living  on  good  terms  with  you, 
and  we  have  never  done  any  thing  to  forfeit  your  good  opinion, 
nor  can  we  conceive  any  possible  justification  of  measures  which 
are  destructive  of  our  credit,  and  must  tend  to  bring  on  our 
total  ruin,  while  they  are  wholly  unnecessary  for  your  secuiity 
or  safety. 

'*  That  we  have  suffered  very  gfeat  damage  by  the  treatment 
we  have  received,  no  one  can  doubt ;  but  we  are  unwilling  to 
speak  of  damages.  We  hope  that  yet  every  thing  between  us 
may  be  amicably  arranged.  As  your  tenants,  we  are  entitled 
to  expect  from  you  reasonable  protection,  and,  if  you  act  to- 
wards us  as  we  think  we  have  a  right  to  expect,  all  may  yet  be 
well.  If  our  ruin  be  determined  on,  we  must  resort  to  all  our 
legal  claims  and  means  of  defence. 
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"  Yotir  answer,  which  we  beg  to  have  in  course,  will  deter- 
mine our  conduct — I  am,  with  all  respect,  Sir,  your  faithful 
obedient  servant."  (Signed)        ••  John  Graham." 

Colonel  Gordon's  answer  was  as  follows : 

"  im  August  1837. 
"  SiR,_To  say  the  least  ofyoor  letter  of  the  16th  instant,  I  take 
leave  to  inform  you  that  the  tone  and  terms  of  it  have  certainly 
surprised  me.  You  will  please  to  recollect  that  when  I  was  in 
Edinburgh  last  May,  you  refused  either  to  pay  your  rent  due, 
or  to  give  a  bill  for  it  at  three  or  four  months'  date,  which  left 
me  no  alternative  but  to  secure  my  hypothec  rent  by  seques- 
trating your  effects.  And  I  beg  leave  to  remind  you,  that  com- 
plaints of  being  over-rented  come  with  peculiarly  bad  grace 
from  my  tenants,  who  know,  on  the  one  hand,  that  if  they  have 
advantageous  bargains,  they  are  secure  for  the  entire  endurance 
of  their  leases,  while,  on  the  other,  I  am  ready  to  relieve  them 
at  any  time,  on  getting  six  months'  previous  notice,  provided 
the  conditions  of  lease  have  been  ful6lled  in  all  respects.  Your 
threatened  claim  for  dam;rges  gives  me  no  uneasiness  whatever. 
Should  you  be  so  ill  advised  as  to  carry  that  threat  into  effect, 
I  have  not  the  least  fear  for  the  result,  since  you  must  be  per- 
fectly aware  that  you  have  not  only  been  upwards  of  £iO  in 
my  debt  since  1832,  but  have  also  got  considerably  more  ex* 
tensive  repairs  on  buildings  and  fences  than  wete  promised. 
I  have  no  desire  to  be  on  bad  terms,  or  to  quarrel  with  any 
of  my  tenants ;  but  if  they  are  disposed  unnecessarily  to 
quarrel  with  me,  I  can  part  with  them  without  regret.  I  am," 
&c. 

On  the  23d  Augast,  Messrs  M.  and  J.  Lothian,  as 
agents  for  the  Grahams,  made  a  proposal  to  Mr  Gray, 
the  agent  of  Colonel  Gordon,  to  employ  an  auctioneer, 
whose  intromissions  they  undertook  to  guarantee, 

"  to  sell  off  by  public  roup,  in  a  way  not  injurious  to  the  credit 
and  feelings  of  the  tenants,  as  much  of  the  crop  as  will  pay,  not 
only  the  arrears,  being  somewhere  about  £205,  but  also  the 
half.year'a  rent  payable  at  Candlemas  next." 

Mr  Lothian,  not  anticipating  any  objection,  adver- 
tised the  sale>  but  on  the  28th  August  Mr  Gray  wrote 
in  answer ; 

"  Captain  Duguid,  factor  for  Colonel  Gordon,  came  to  town 
from  Aberdeenshire  on  Saturday  night,  and  he  is  now  with  me. 
Captain  Duguid  does  not  approve  of  your  proponal  on  the  part 
of  Messrs  Grahams,  and  he  cannot  consent  to  the  sale  going  on 
as  advertised.  But  he  is  quite  willing  to  accept  of  your  gua- 
rantee to  pay  the  arrears  of  rent,  on  caution  being  also  found  to 
pay  the  current  year's  rent  when  due,  and  Colonel  Gordon  is 
quite  willing  to  grant  an  assignation  to  the  act  of  sequestration, 
either  to  you  or  to  any  other  person  who  pays  the  rent  and 
finds  caution,  and  then  the  roup  may  proceed.  I  shall  expect 
your  answer  in  the  course  of  to-day,  as  Captain  Duguid  pro- 
poses to  leave  town  this  eveuing." 

The  original  proposal,  with  a  slight  modification  and 
the  express  reservation  of  the  sequestration  quoad  ullra^ 
was  ultimately  adopted,  and  the  auctioneer  proceeded 
with  the  sale.  On  the  1 8th  December  1837,  Mr  Gray 
asked  the  Messrs  Lothian  to  send  him  the  roup-roll, 
but  did  not  receive  it  till  the  26th  April  1838,  when 
it  appeared  that  the  amount  of  the  sale  was  not  suffi- 
cient to  discharge  Colonel  Gordon's  claims,  and  that  a 
balance  of  £64  odds,  which  had  become  due  at  the 
Candlemas  previous,  remained  unpaid.  To  obtain  pay- 
ment of  this  balance,  Mr  Gray,  on  the  llth  May,  lodged 
a  minute  in  the  sequestration,  and  on  the  1 4th,  the 
Sheriff- substitute,  in  respect  no  answers  had  been 
lodged,  granted  warrant  to  roup.  The  sale  was  adver- 
tised on  the  1 6th  to  take  place  on  the  2.3d,  but  on  the 
1 8th,  Mr  Lothian  addressed  the  following  letter  to  Mr 
Gray: 

'*  Stop  the  roup  in  Gordon  v.  Qrahams ;  and  since  we  can't  do 


better,  I  will  advance  the  arrears  and  expenses  myself,  on  your 
client  granting  an  assignation,  or  giving  me  an  obligation  to 
grant  one  at  my  expense.  My  assignation  not  to  compete  with 
the  landlord's  right  for  the  balance  of  the  year's  rent,  of  which 
the  above  arrears  form  a  part.'* 

On  the  23d,  Mr  Gray  atiswered: 

"  I  mentioned  to  you  that  I  had  sent  a  copy  of  the  state  and 
expenses  which  I  banded  you,  to  Colonel  Gordon  ;  and  on  call- 
ing upon  him,  he  stated  that  there  was  a  larger  balance  of  rent 
due  than  was  contained  in  the  state ;  for  that  by  the  lease,  the 
tenants  had  become  bound  to  pay  £6  per  acre,  for  each  acre 
they  cropped  on  the  farm  different  from  the  stipulations  in  the 
lease,  and  that  the  tenants  had  miscropped  several  acres  in  the 
year  1837,  as  could  be  shown  by  a  measurement  of  Mr  Knox  ; 
and  the  tenants  were  bound  by  the  lease  to  pay  £6  per  acre  of 
additional  rent  for  each  of  these  acres  ;  and  that  be  also  looked 
to  the  tenants  for  payment  of  all  the  extrajudicial  expense  in- 
curred by  them,  and  of  which  I  handed  you  a  copy. 

"  I  wrote  Colonel  Gordon  that  I  would  make  a  demand  upon 
you  for  the  additional  rent,  and  for  payment  of  the  extrajudicial 
expenses ;  and  if  refused,  that  it  appeared  to  me  necessary  to 
present  a  supplementary  petition  of  sequestration  to  the  Sheriff 
for  the  foresaid  additional  rent,  in  terms  of  the  lease,  and  also 
to  claim  the  extrajudicial  expenses  from  your  clients.  They 
have  a  double  of  the  lease,  which  you  can  get  from  them.  In 
the  meanwhile,  I  annex  a  copy  of  the  clause  in  the  lease  re- 
garding the  additional  rent.  I  shall  be  glad  to  hear  from  you 
in  answer. — Yours,"  &c« 

"  ExcerpL 

'*  And  if  at  any  time  after  the  fourth  year  of  the  lease  any 
part  of  the  farm  is  cropped  differently,  without  written  authority 
from  the  proprietor  or  his  factor,  then  the  tenants  bind  and  oh* 
lige  themselves  and  their  foresaids  to  pay  £6  Sterling  of  addi- 
tional rent  for  each  acre  differently  cropped.*' 

On  the  24th,  Mr  Lothian  replied : 

"  I  have  received  your  extraordinary  letter  of  yesterday,  and 
sent  it  to  Messrs  Graham  for  information  to  answer  it.  In  the 
meantime  I  have  tendered  you  the  whole  money  for  which  you 
have  taken  warrant  to  roup,  and  you  declined  it,  only  taking 
my  obligation  to  pay  it.  I  have  now  to  repeat  that  I  am  ready 
to  pay  that  money  to  you,  or  your  client  Lieutenant- Colonel 
Gordon,  on  a  receipt  acknowledging  that  the  money  is  paid  by 
roe,  and  binding  your  client  to  grant  to  me  at  my  expense  an 
assignation  in  the  terms  mentioned  in  my  said  obligation,  of 
which  (as  I  wrote  it  in  your  chambers)  I  have  no  copy.  I  will 
thank  you  to  send  me  a  copy  of  it.  I  have  only  to  add,  that  if 
the  money  above  referred  to  be  not  accepted  by  you,  I  will  lodge 
a  minute  in  my  own  name  in  the  existing  process  of  sequestra- 
tion, and  consign  the  money  with  the  clerk  of  Court  at  your 
client's  expense." 

On  the  28th,  Colonel  Gordon  granted  the  following 
receipt : 

"  Received  from  Maurice  Lothian,  Esquire,  solicitor,  £64. 
10s.  3d.,  with  £1.  0.  3.  of  interest  thereon,  being  the  balance 
of  rent  of  the  farm  of  Egypt  payable  at  Candlemas  last,  and  in- 
terest thereon,  for  which  a  warrant  to  roup  was  taken  against 
Messrs  Graham,  the  tenants,  in  a  process  of  sequestration  at  my 
instance,  reserving  any  further  claims  competent  to  me  for  ad* 
ditional  rent  on  account  of  part  of  the  lands  being,  as  I  am  in- 
formed, cropped  differently  from  the  stipulations  of  the  lease, 
and  for  all  expenses  incurred  by  me  in  regard  to  the  recovery 
of  the  rents  for  which  said  sequestration  was  used,  and  reserv- 
ing to  the  tenants  their  defences  against  such  claims ;  and  I  en- 
gage Co  grant  to  Mr  Lothian,  at  his  expense,  an  assignation  of 
said  sums  now  paid  to  me,  and  of  the  proceedings  at  my  in- 
stance under  the  said  sequestration,  to  the  end  be  may  operate 
his  payment  from  Messrs  Graham,  but  so  as  not  to  compete 
with  any  claims  competent  to  me  as  landlord." 

On  referring  to  the  measurement  taken  by  Mr  Knox, 
it  appeared  that  the  allegation  of  miscropping  was  in- 
correct* 

The  teiiaDts  jbow  brought  an  action  of  damages,  io 
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vhich,  after  narrating  the  failure  of  Colonel  Gordon 
to  fulfil  his  obligations  under  the  lease,  and  the  various 
proceedings  which  had  taken  place  in  the  sequestration, 
they  concluded  for  a  decerniture  ordaining  him,  besides 
implement,  to  make  payment  to  them  of  the  sum  of 
£500,  less  or  more,  in  name  of  damages  for  the  loss 
and  injury  which  they  bad  suffered  in  consequence 
both  of  hrs  refusal  or  delay  to  perform  the  obligations 
incumbent  upon  him,  and  of  the  oppressive  and  unjus- 
tifiable measures  which  he  had  adopted  against  them. 
The  cause  was  sent  to  a  jury  on  the  following  issues: 

"  It  being  admitted  that  under  the  lease,  of  which  No.  3  of 
process  is  a  copy,  the  pursuers  became  tenants  of  the  farm  of 
Egypt,  the  property  of  the  defender,  for  the  period  of  nineteen 
years  from  the  22d  day  of  November  1832 : 

'  *'  Whether  the  defender  wrongfully  failed  to  put  the  houses 
and  fences  on  said  farm  in  tenantable  and  fencible  condition,  in 
terms  of  the  raid  lease,  to  the  loss,  injury  and  damage  of  the 
pursirprs  ? 

'*  Whether,  on  or  about  the  12th  day  of  August  1837,  the 
cTefender  obtained  from  the  Sheriff  of  Edinburgh  a  sequestration 
of  all  or  any  part  of  the  crop  and  stock  of  the  pursuers  on  the 
said  farm  ?  and  Whether,  on  or  about  the  23d  day  of  May  1838, 
the  defender  wrongfully  failed  to  relieve  the  pursuers'  said  crop 
and  stock  from  the  said  sequestration,  to  the  loss,  injury  and 
damage  of  the  pursuers  ?" 

**  Damages  laid  at  £500/' 

The  jury  found  for  the  pursuers,  and  assessed  the 
damages  at  £475.  The  following  exceptions  were 
taken  by  the  defender : 

*'  Firsi  Exception^  That  thereafter  the  said  Lord  President, 
in  addressing  the  jury,  declined  and  omitted  to  direct  the  jury, 
in  point  of  law,  that  the  obligation  on  the  landlord,  in  theclanse 
of  the  lease  referred  to  in  the  said  issue,  to  put  the  houses  and 
buildings  in  tenantable  condition,  did  not  require  to  be  im- 
plemented within  the  same  time  as  the  obligation  as  to  the 
fences. 

'*  Second  Exception,  And  that  the  said  Lord  President  did 
direct  the  said  jury,  in  point  of  law,  as  to  the  second  issue,  that 
tenders  of  the  arrears  of  rent  having  been  made  by  Mr  Maurice 
Lothian,  in  terms  of  his  letters  of  the  18th  and  24(h  of  May 
1838,  and  the  sequestration  not  having  been  withdrawn  until 
the  28ih  of  that  month,  the  said  sequestration  ought  to  have 
been  withdrawn  after  thesse  off^Ts.  and  more  especially  after  that 
of  the  24th  of  May,  and  that  the  defender  was  in  law  respon- 
sible to  the  pursuer  for  not  withdrawing  the  sequestration  gitoac^ 
the  sums  contained  in  these  tenders." 

On  advising,  the   Court  refused  the  bill,  with  ex- 
penses.    See  aTitCf  Vol.  XIIL  p.  213. 
Colonel  Gordon  appealed. 

Lord  Chancillor My  Lords,  this  case  is  comprised  within 

a  Very  small  compass.  The  respondents  were  tenants  of  the 
appellant  under  a  lease,  which  is  printed  in  the  appendix  to  the 
appellant's  case.  The  rent  having  fallen  into  arrear,  the  ap- 
pellant applied  to  the  Sheriff,  and  obtained  a  sequestration  of 
the  crop  and  stocking  of  the  farm.  On  the  18th  of  May  1838, 
Mr  Lothian,  the  agent  for  the  respondents,  wrote  this  letter  to 
Mr  Gray,  the  agent  for  the  appellant: — '*  Dear  Sir— Stop  the 
roup  in  Gordon  n.  Grahams ;  and  since  we  can't  do  better,  J 
will  advance  the  arrears  and  expenses  myself,  on  your  client 
granting  me  an  assignation,  or  giving  me  an  obligation  to  grant 
one  at  my  expense, — my  assignation  not  to  compete  with  the 
landlord's  right  for  the  balance  of  the  year's  rent,  of  which  the 
above  arrears  form  a  part."  The  meaning  of  this  proposal  is— 
not  that  the  tenants  should  pay  the  rent,  but  that  Lothian,  the 
agent,  should  pay  the  amount  of  the  rent  due,  and  take  an  as- 
signment of  the  sequestration  for  his  own  security.  This  offer 
was  not  accepted  ;  for,  on  the  23d  of  May,  the  landlord's  agent 
wrote  a  letter  declining  to  accept  it.  Whether  he  was  right 
or  not  in  this  refusal  is  immaterial  to  the  disposal  of  the  ques- 
lioa  before  their  Lordships,  as  presented  by  the  bill  of  ex- 


ceptions. Then  comes  this  letter  of  the  24th  May  from  Mr 
Lothian  to  Mr  Gray, — "  I  have  received  your  extraordinary 
letter  of  yeaterday,  and  sent  it  to  Mesars  Graham  for  infor- 
mation to  answer  it.  In  the  meantime  I  have  tendered  yoa 
the  whole  money  for  which  you  have  taken  warrant  to  roup, 
and  you  declined  it,  only  taking  my  obligatfon  to  pay  it.  I 
have  now  to  repeat  that  I  am  ready  to  pay  that  money  to  you 
or  your  client,  Lieutenant-Colonel  Gordon,  on  a  receipt  ac- 
knowledging that  tbe  money  is  paid  by  me,  and  binding  your 
client  to  grant  to  me,  at  my  expense,  an  assignation  in  the  terms 
mentioned  in  my  said  obligation,  of  which,  as  I  wrote  it  in  your 
chambers,  I  have  no  copy.  I  will  thank  you  to  aend  me  a  copy 
of  it.  I  have  only  to  add,  that  if  the  money  above  referred  to 
be  not  accepted  by  you,  I  will  lodge  a  minute  in  my  own  name 
in  the  existing  process  of  sequestration,  and  consign  the  money 
with  the  clerk  of  Court  at  your  client's  expense."  It  does  not  ap- 
pear that  any  answer  was  written  to  this  letter,  but  an  arrange- 
ment seems  to  have  been  made  by  the  28th  of  May,  on  which 
day  the  money  is  paid,  and  a  receipt  granted  by  Colonel  Gordon, 
containing  an  obligation  to  as»ign  the  sequestration  to  a  certain 
effect.  'This  having  become  tlie  subject  of  a  suit  in  the  Court 
of  Session  by  the  tenants  against  the  landlord,  complaining  that 
they  ougbt  to  be  relieved  from  the  effect  of  the  sequestration, 
and  raising  another  question,  which  it  is  not  necessary  now  to  dis- 
cuss, as  to  the  repairs,  the  Court  of  Session  directed  two  issues, 
^ First,  "  Whether,  on  or  about  the  12th  day  of  August  1837, 
the  defender  obtained  from  the  Sheriff  of  Edinburgh  a  seques- 
tration of  all  or  any  part  of  the  crop  and  stock  of  the  pursuers 
on  the  said  farm  ?"  And,  secondly,  '*  Whether,  on  or  about  the 
23d  day  of  May  1838,  the  defender  wrongfully  failed  to  relieve 
the  pursuers'  said  crop  and  stock  from  the  said  sequestration,  to 
the  loss,  injury,  and  damage  of  the  pursuers  ?"  Every  one  would 
suppose,  from  reading  this  issue,  that  the  case  set  up  was,  that 
on  the  23d  of  May  the  defender  was  under  an  obligation  to  re- 
lieve the  pursuers  from  the  effect  of  the  sequestration.  On  the- 
trial  of  these  issues,  the  Lord  President,  who  presided,  as  it 
appears  from  the  second  exception,  directed  the  jury  in  these 
terms :  '*  The  Lord  President  did  direct  the  said  jury  in  point  of 
law,  as  to  the  second  issue,  that  tenders  of  the  arrears  of  rent 
having  been  made  by  Mr  Maurice  Lothian,  in  terms  of  his  let- 
ters of  the  18th  and  24th  of  May  1838,  and  the  sequestration 
not  having  been  withdrawn  until  the  28th  of  that  month,  tbe 
said  sequestration  ought  to  have  been  withdrawn  after  these 
offers,  and  more  especially  after  that  of  the  24th  of  May,  and 
that  the  defender  was  in  law  responsible  to  the  pursuers  for  not 
withdrawing  tbe  sequestration  quoad  the  sums  contained  in  these 
tenders."  No  one  can  mistake  the  effect  of  this  language.  It 
contains  a  distinct  exposition  of  that  which  is  intended  to  be 
laid  down  by  the  Lord  President  in  point  of  law,  that  the  ten- 
der contained  in  the  two  letters  of  the  18th  and  the  24th  of 
May,  imposed  an  obligation  in  law  on  the  landlord  to  withdraw 
the  sequestration ;  that  the  landlord  having  a  sequestration 
against  the  tenants,  on  any  one  saying  I  will  pay  you  the  arrears 
of  rent  provided  you  will  grant  to  me  an  assignment  of  the  se- 
questration, the  landlord  was  bound,  by  the  law  of  Scotland,  to 
accept  that  offer.  If  that  be  so,  the  opinion  expressed  by  the 
learned  Judge  who  presided  would  be  coirect,  but  if  otherwise, 
it  would  not.  It  does  not  appear  to  me  that  the  language  of 
the  letter  is  open  to  any  ambiguity  or  doubt ;  but  it  proceeds  to 
express  the  only  terms  on  which  the  agent  of  the  parties,  Mr 
Lothian,  required  the  sequestration  to  be  withdrawn.  There 
was  no  payment  of  rent  qua  rent,  but  an  offer  to  pay  the  same 
sum  on  the  sequestration  being  assigned.  Whether  the  word 
'*  withdraw"  had  a  different  meaning  from  the  word  "  relieve,"  is 
immaterial.  With  reference  to  tbe  opinion  delivered  to  tbe 
jury  by  the  learned  Judge, — for  the  bill  of  exceptions  must  stand 
or  fall  by  the  legal  effect  of  that  which  was  laid  down  at  the 
trial. — it  will  not  do  to  support  the  direction  of  the  learned 
Judge  on  other  grounds,  or  other  facts ;  for  the  learned  Judge 
tells  the  jury,  that  the  effect  of  those  two  letters  amounu  in 
law  to  an  obligation  on  tbe  landlord  to  comply  with  this  re- 
quirement of  the  letter ;  but  when  it  comes  to  the  Court  of 
Session,  that  Court  does  not  profess  to  support  the  law  as  pro- 
pounded in  that  opinion.  They  do  not  say  that  it  is  right,  or 
that  it  is  wrong ;  but  they  find,  on  other  parts  of  the  case,  and 
tbe  evidence  before  the  jury,  grounds  for  supporting  tbat  opi- 
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nion  delivered  by  tbe  learned  Judge,  on  a  consideration  of  the 
whole  of  the  merits  of  the  case  on  which  the  jury  have  come 
to  a  decision.  Lord  Mackenzie,  followed  by  Lord  Gillies  and 
Lord  Fullerton,  founded  their  opinions  not  on  those  two  letters 
which  were  the  foundation  of  the  Lord  President's  opinion  de- 
livered to  the  jury,  but  they  began  with  the  letter  of  the  28th 
of  August  1837,  which  the  learned  Judge  who  presided  at  the 
trial  bad  not  in  the  slightest  degree  adverted  to.  It  is  unne- 
cessary, therefore,  to  look  at  that  letter  to  see  what  it  contained, 
or  whether  it  could  amount  to  a  contract  to  be  carried  into 
effect  in  1838,  with  reference  to  the  then  state  of  the  case. 
That  letter  is  not  alluded  to  in  the  summing  up.  Tbe  learned 
Judge  does  not  put  it  upon  that  $  and  the  question  in,  whe- 
ther the  law  he  lays  down  to  the  jury  is  correct? — not  whe- 
ther the  conclusion  might  be  ultimately  the  same  or  not  ?  but 
whether  that  which  be  lays  down  in  stating  the  grounds  of 
bis  opinion  is  correct  in  point  of  law  ?  I  do  not  find  that  tbe 
learned  Judges  express  any  opinion  in  favour  of  that  which  was 
to  laid  down,  which  induces  me  to  look  further  to  see  whether 
it  can  be  so  supported.  Tbe  matter  appears  to  have  been  with- 
drawn entirely  from  tbe  consideration  of  tbe  jury;  they  having 
been  told  by  tbe  learned  Judge  that,  in  point  of  law,  after  re* 
ceiving  those  two  letters,  the  landlord  was  bound  to  withdraw 
tbe  sequestration,  or  to  relieve  the  tenants  from  tbe  effect  of  it ; 
and  if  that  was  correct,  the  jury  bad  nothing  to  do  but  to  assess 
tbe  damages.  They  were  told  that  these  letters  had  raised 
that  responsibility,  when,  in  my  opinion,  there  was  nothing  in 
these  letters  to  raise  that  liability.  There  appears  evidently 
to  have  been  a  mistake.  The  matter  is  not  disposed  of  by  the 
Court  upon  the  grounds  on  which  it  is  put  by  the  learned  Judge, 
that  those  two  letters  so  promulgated  to  the  jury  amounted  to 
an  obligation  resting  on  those  two  letters  alone,  binding  tbe 
landlord  to  withdraw  the  sequestration,  or  to  relieve  tbe  tenants 
fiom  the  effect  of  it.  The  consequence  of  that  appears  to  me, 
that  the  interlocutors  must  be  reversed,  and  the  bill  of  excep- 
tions allowed,  and  the  case  must  be  sent  back  to  the  Court  of 
Session  to  do  that  which  is  just. 

The  following  judgment  was  pronounced : 

"  It  is  ordered  and  adjudged  by  tbe  Lords  spiritual  and  tem- 
poral in  Parliament  assembled,  that  the  said  interlocutors  com- 
plained of  in  the  said  appeal  be,  and  the  same  are  hereby  re- 
versed ;  and  it  is  declared  that  the  bill  of  exceptions  ought  to 
be  allowed  in  respect  of  the  second  exception  stated  therein : 
And  it  is  further  ordered,  that,  with  this  declaration,  tbe  cause 
be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  pro- 
ceed turther  therein  as  shall  be  just  and  consistent  with  this 
declaration,  direction,  and  judgment." 

Brundrett,  Randall,  Simmons  and  Brown,  AppeHanVa  Soli' 

eiiora 6,  and  W.  T.  Webster,  Respondents*   Solicitors 

IW.H.D.] 


Qth  March  1842. 

First  Division. — (H.  B.) 

No.  153. — John  Graham  and  James  Graham,  Pur- 
stierSf  V.  Lieutenant- CoLONEii  John  Gordon, 
Defender. 

Procesa— Proof —  77ie  copy  of  a  lease  confessedly  genuine,  is  ad' 
missibU  in  evidence ,  in  the  absence  of  the  principal. 

Landlord  and  Tenant — Sequestration — Assignation — Process — 
A  landlord  is  not  bound  to  assign  his  right  under  a  sequestra- 
tion  to  a  third  party,  on  offer  of  payment  of  the  rent  due  by  the 
tenant,  A  bill  of  exceptions  sustained,  on  the  ground  that  the 
presiding  Judge  had  declined  so  to  direct  the  jury. 

Tbe  present  was  an  action  of  damages  at  the  in- 
stance of  tenants  against  their  landlord,  and  was  tried 
by  a  jury  (vide  ante.  Vol.  XIII.  p.  213,  and  immediately 
preceding  case)  on  the  following  issues : 

"  It  being  admitted  that  under  the  lease,  of  which  No  3  of 
process  is  a  copy,  the  pursuers  became  tenants  of  the  farm  of 
Egypt,  the  property  of  the  defender,  for  tbe  period  of  nineteen 
years  from  tbe  22d  day  of  Nofember  1832: 


"  Whether  tbe  defender  wrongfully  failed  to  put  the  bouses 
and  fences  on  said  farm  in  tenantable  and  fencible  condition,  in 
terms  of  tbe  said  lease,  to  the  loss,  iigury,  and  damage  of  the 
pursuers  ? 

"  Whether,  on  or  about  the  12t1i  day  of  August  1837,  the 
defender  obtained  from  tbe  Sheriff  of  Edinburgh  a  sequestration 
of  all  or  any  part  of  the  crop  and  stock  of  the  pursuers  on  the 
said  farm  ?  and  Whether,  on  or  about  the  23d  day  of  May  1838. 
the  defender  wrongfully  failed  to  relieve  the  pursuers*  M)d  crop 
and  stock  fiom  tbe  said  sequestration,  to  the  loss,  injury,  and 
damage  of  tbe  pursuers  ?'* 

"  Damages  laid  at  £500." 

A  verdict  having  been  returned  for  the  pursuers, 
the  defender  presented  a  bill  of  exceptions,  which  the 
Court  refused ;  but  on  appeal  to  the  House  of  Lords; 
this  judgment  was  reversed.    AfUe,  p.  321. 

A  new  trial  was  accordingly  granted,  and  the  jury 
again  returned  a  verdict  for  the  pursuers — damages 
£493.  16s.,  being  just  the  amount  awarded  at  tbe  for- 
mer trial,  with  interest  from  its  date. 

The  defender  presented  the  following  bill  of  ex- 
ceptions : 

First  Exception. — "  On  the  document,  No.  3  of  process, 
being  tendered  by  the  counsel  for  the  pursuers,  the  counsel 
learned  in  tbe  law  for  the  said  defender,  did  object  that  the 
said  document,  which  was  only  a  copy  of  tbe  lease,  was  not  ad- 
missible in  the  circumstances,  in  maintenance  of  tbe  issues  on  the 
part  of  the  pursuers.  But  tbe  said  Lord  President  did  then  and 
there  allow  tbe  same  to  be  produced  and  read  to  tbe  jury  on 
the  part  of  the  pursuers ;  and  the  same  was  read  accordingly." 

Second  Exception, — **  Thereafter  tbe  said  Lord  President,  in 
addressing  the  jury  in*  reference  to  the  first  issue,  declined  and 
omitted  to  direct  the  jury  in  point  of  law,  that  the  obligation  on 
the  landlord,  in  the  clause  of  the  lease  referred  to  in  tbe  first  issue, 
to  put  the  houses  and  buildings  in  tenantable  condition,  did  noc 
require  to  be  implemented  within  tbe  same  time  as  tbe  obligation 
as  to  tbe  fences.  To  which  the  counsel  for  the  defenders  except- 
ed, insisting  that  the  Jury  should  have  been  directed,  in  point  of 
law,  to  the  effect  foresaid." 

7%inf  Exception "And  the  said  Lord  President,  in  cbarg- 

ing  the  jury,  in  reference  to  the  second  issue,  declined  to  direct 
tbe  jury,  that  the  defender,  as  landlord,  was  not  bound  in  law 
to  assign  the  sequestration  on  the  tender  of  payment  by  Mr 
Lothian.     To  which  the  counsel  for  the  defenders  excepted.'* 

When  the  bill  of  exceptions  was  advised,  the  defen- 
der insisted  particularly  on  tbe  first  and  third  excep- 
tions,— the  second  having  been  fully  discussed  on  the 
former  bill,  and  unanimously  refused. 

The  following  opinions  were  delivered  : 

(First  exception). 

Lord  President I  have  great  difficulty  as  to  this  proceeding 

under  the  bill  of  exceptions.  It  does  appear  to  me  that  if  wa 
look — to  what  we  certainly  are  entitled  to  look — to  certain 
documents  laid  before  us, — to  the  defender's  deposition  as  a 
haver,  in  which  be  depones  **  that  there  was  such  a  tack  ;"  and 
"if  the  tack  be  still  in  existence,'*  it  will  be  either  in  his  strong 
box,  or  in  tbe  custody  of  his  factor,  and  that  as  *'  soon  as  he  goes 
to  Edinburgh,  he  is  willing  to  search  for,  and  make  production'* 
of  such  of  the  documents  called  for  as  he  finds ; — if  we  look 
also  to  tbe  admission  of  parties,  in  which  tbe  agents  agree  '*  to 
bold  all  the  documents  produced  by  either  party  as  genuine  writ- 
ings," I  have  an  infinite  difficulty  in  allowing  the  defender  to 
turn  round  in  this  way,  and  maintain  that  the  copy  of  the  lease 
produced  was  not  admissible.  Look  to  the  words  which  pre- 
cede the  issues, — '*  It  being  admitted  that  under  the  lease, 
of  which  No.  3  of  process  is  a  copy,  tbe  pursuers  became  ten- 
ants," Sec.  This  is  as  much  an  admission  by  Colonel  Gordon 
as  by  tbe  other  party.  Then  look  to  the  issues  themselves, — 
'*  whether  tbe  defender  wrongfully  failed,  &c.,  in  terms  of  the  said 
lease,"  Now,  will  any  body  show  an  instance  in  which,  after  an 
admission  of  this  nature  as  to  the  existence  of  a  lease,  and  posses- 
sion following  upon  it,  tbe  copy  has  not  been  admitted  ?  No  doubt 
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the  defender  might  have  said — not  admitted,  and  put  the  pur- 
suers to  proof.  But  here  be  expresssly  says,  *'  admitted  ;*' 
and  the  only  question  is,  whether,  '*  in  terms  of  the  said  lease," 
he  wrongfully  failed  ?  The  question  which  I  have  to  put  to 
myself  is,  whether  under  such  circumstances,  with  all  these  ad- 
missions, and  after  an  appeal  to  the  House  of  Lords  and  a  re- 
turn of  the  case  to  this  Court  (all  these  proceedings  taking 
place  on  the  admission  of  a  lease),  the  defender  is  entitled  to 
turn  round  and  say,  '*  That  document  by  which  I,  the  owner 
of  this  estate,  put  my  name,  and  bound  myself  to  you,  is  good  for 
nothing.  True,  you  the  tenant,  tru!>tiiig  to  my  honour  and 
honesty,  got  your  copy,  which  is  just  as  much  the  lease  as  the  other 
which  I  retain  ;  but  now,  after  questions  of  damages  have  arisen, 
and  issues  have  been  adjusted  and  a  trial  has  taken  place,  I 
am  entitled  to  object  that  your  copy  is  not  duly  stamped,  and 
cannot  be  admitted  in  evidence.  You  must  go  and  produce  the 
copy  which  is  lying  in  my  repositories."  And  why  ?  Be- 
cause, when  it  is  produced,  it  will  be  found  to  be  unstamped,  and 
therefore  inadmissible.  I  go  on  the  clear  admission  that  the 
lease  existed,  and  that  the  copy  of  it  produced  was  a  genuine 
document,  and  I  do  not  think  the  objection  to  its  not  having 
been  stamped  at  the  date  of  the  trial,  is,  in  the  circumstances, 
worth  one  straw. 

Lord  Gilliet, — This  is  a  question  of  some  difficulty.  There 
are  clear  admissions  in  the  record  implying  that  the  lease  was 
complete  and  perfect ;  and  if  No.  3  of  process  were  duly  stamped, 
the  copy  retained  by  the  defender  is  not  one  whit  better  than  it  is. 
The  one  is  just  as  much  the  lease  as  the  other.  It  is  said,  that 
by  admitting  the  copy,  we  facilitate  the  commission  of  fraud 
against  the  stamp  laws.  I  do  not  see  Hny  thing  in  this ;  for 
tbere  seems  to  be  the  same  door  to  fraud  either  way.  Be  this 
as  it  may,  the  whole  objection  stated  in  the  bill  of  exceptions 
is,  that  the  copy  of  the  lease  was  tendered  in  evidence,  and  ad- 
mitted. There  is  not  one  word  mure.  At  the  same  time, 
there  was  an  admission  that  the  copy  of  the  lease  was  a  genuine 
document.  This  is  all  which  appears  to  have  been  known  to 
the  presiding  Judge.  It  is  not  said  that  he  was  informed  that 
the  principal  copy  was  lying  on  the  table,  and  that,  on  looking 
at  it,  it  would  be  found  to  be  unstamped.  Had  this  been  told 
to  the  presiding  Judge,  he  must  at  once  have  stopped  the  trial. 
He  must  have  said — here  is  a  fraud  on  the  revenue,  of  which, 
ex  parte  judicii,  I  am  bound  to  take  notice.  The  copy  now 
produced  cannot  bear  faith.  The  fact,  however,  was  not  told, 
but  concealed ;  and  in  this  state  of  matters,  I  am  clear  that  the 
direction  was  right.  Tbere  is  nothing  on  the  face  of  the  bill 
of  exceptions  to  show  that  the  copy  was  not  the  best  possible 
evidence.  There  was  no  offer  to  produce  the  original;  and 
there  was  a  distinct  admission  that  the  copy  was  genuine. 
True,  it  has  now  been  proved  to  us,  that  when  the  trial  took 
place,  the  defender's  copy  was  not  stamped.  I  am  not  quite 
prepared  to  say  what  the  consequence  of  this  may  be;  but  taking 
the  facts  as  they  were  submitted  to  the  presiding  Judge,  I  am 
clear  that  his  direction  was  right. 

XorJ  Mackenzie. — Two  questions  have  been  raised  here. 
The  first  is  that  which  properly  arises  under  the  exception ; 
and  it  is,  whether  the  copy  of  the  lease  was  admissible  iii  evi- 
dence ?  Here  I  can  have  no  doubt.  The  issue  supposes  that 
the  lease  could  not  be  found ;  and  nobody  knew  that  it  was 
unstamped.  The  assumption  that  it  was  a  good  lease  formed 
the  very  basis  of  the  issues ;  for  if  it  was  not,  tbere  was  no 
room  for  any  trial.  In  these  circumstances,  the  admission  was 
made  that  the  copy  was  equivalent  to  the  principal.  All  par- 
ties were  bound  by  ir,  and  the  tenants  were  actually  in  posses- 
sion upon  it.  I  cannot  see,  therefore,  bow  it  could  be  inad- 
missible. Had  the  pursuers  chosen  to  read  the  whole  of  it  at 
the  trial,  it  could  not  have  been  objected  to.  It  is  said  it  was 
not  admissible  in  evidence.  It  was  certainly  unnecessary  to 
bring  it  forwrard  again  as  evidence.  After  it  bad  been  admit- 
ted, the  pursuers  would  have  acted  more  skilfully  in  resting 
satisfied  with  the  admission.  But  evperflua  non  nocent.  It 
may  have  been  a  waste  of  time  to  tender  it  again ;  but  the  ir- 
regularity is  not  such  as  to  set  aside  the  verdict.  The  second 
question  is,  whether,  having  now  ascertained  that  when  the 
trial  took  place  the  principal  lease  was  unstamped,  we  are  not 
bound,  ex  parte  judicis,  to  quash  the  verdict?  This  is  a  seri- 
ous question;  but  I  rather  think  there  is  an  apiwer  to  it. 


The  lease  is  now  stamped,  and  this,  I  think,  relieves  os  frooa 
the  necessity  of  interfering  for  the  purpose  of  preventing  a 
fraud  on  the  stamp  laws.  On  the  whole,  I  am  clear  that  the 
defender's  objection  under  this  first  exception  cannot  be  iiu« 
tained. 

Lord  FuUerton I  have  a  little  difficulty,  but  the  whole  pro- 
cedure of  the  defender  is  so  contrary  to  justice,  and  the  objec- 
tion is  so  very  critical,  that  I  am  inclined  to  concur  with  your 
Lordships.  In  the  circumstances,  I  think  the  copy  of  the  leaae 
was  admissible  in  evidence. 

The  Court  repelled  the  first  exception. 
(Third  exception). 

Lord  GilUee, — We  have  repelled  the  first  exception.  The 
second  is  not  insisted  in ;  and  it  now  remains  to  decide  the  third. 
The  objection  contained  in  it  is  serious,  and  must,  I  am  afraid, 
be  sustained.  A  delay  of  two  or  three  days  took  place  in  re- 
lieving the  sequestration ;  and  as  it  was  for  so  very  short  a  period, 
I  presume  the  verdict  of  the  jury  was  not  much  affected  by  it. 
Still,  however,  it  is  impossible  to  say  what  the  effifct  would 
have  been  if  the  jury  had  been  directed  that  the  landlord  was 
not  bound  to  grant  the  assignation ;  and  it  is  this  which  makea 
the  objection  serious.  I  think  the  presiding  Judge  should  have 
directed  the  jury,  whether  or  not  the  landlord  was  bound  to  as- 
sign to  a  third  party.  There  could  have  been  no  qaestion  of 
damages  on  this  head  if  the  landlord  was  not  so  bound ;  and 
this  being  the  main  question,  the  defender  was  entitled  to  insist 
for  the  determination  of  it  by  the  Judge.  In  these  circum- 
stances, I  am  compelled  to  ray  that  I  think  the  esoeption  must 
be  sustained. 

Lord  Mackenzie I  am  compelled  to  be  of  the  same  opinion. 

We  must  look  to  the  proceedings  in  tbe  House  of  Lords,  wber« 
the  material  point  was  fixed.  In  the  former  trial,  the  presiding 
Judge  directed  the  jury,  that  the  defender  was  liable  in  damages 
for  not  having  relieved  the  sequestration.  Then  a  bill  of  ex- 
ceptions was  brought,  and  we,  thinking  that  we  were  entitled 
to  look  at  the  whole  circumstances  of  the  case,  found  that  the 
presiding  Judge  was  justified  in  his  direction.  Then  there  was 
an  appeal  to  the  House  of  Lords,  who  found  that  we  were^ot 
entitled  to  look  beyond  what  was  contained  in  the  bill  of  ex- 
ceptions. It  only  remained,  therefore,  to  ooosider  whether; 
looking  merely  to  the  bill  of  exceptions,  the  direction  wel  wnrng 
in  point  of  law.  Now,  it  is  perfectly  clear,  that  if  the  Honse 
of  Lords  had  thought  that  the  direction  was  good  io  law,— .in 
other  words,  that  a  landlord,  on  tender  of  payment  by  a  third 
party,  was  bound  to  assign — they  would  not  have  Reversed  our 
judgment.  In  reversing  it,  they  must  have  held  that  tbe  land- 
lord was  not  so  bound.  The  law  was  thus  fixed,  and  Ihpugb  I  had 
some  doubts  of  it  before,  I  have  none  now.  I  think  the  land- 
lord is  not  bound  to  assign  to  a  thii  d  party.  Tl|e  second  trial  then 
takes  place,  and  the  presiding  Judge  declines  to  direct  the  jarj 
that  the  landlord  was  not  hound  to  have  relieved  the  scquea* 
tration.  He  declined,  and  lef^  the  jury  to  take  the  law  on  that 
point  as  they  pleased.  Tbe  question,  whether  or  not  this  ex- 
ception is  valid,  is  just  in  other  words,  whetl^r  or  not  the  law 
so  declined  to  be  laid  down,  was  a  material  element jn  the  cause  ? 
If  it  was  not  material,  I  could  not  think  that,  in  not  laying  it 
down,  there  was  any  failure  to  direct.  A  Judge 'might  ^  naked 
to  lay  down  the  law  on  points  which  had  no  bearinjgoa  tbe  trial ; 
and  it  never  could  be  maintained,  that  if  p^rti^  lyere  so  un- 
reasonable as  to  ask  it,  he  could  be  bound  to  read  overfill  firskine 
to  the  jury.  Bur,  on  the  other  hand,  if  the  law  warimportant, 
and  a  wrong  opinion  of  tbe  jury  with  regard  to  it  was  likely  to 
influence  their  verdict,  I  think  the  declinature  to  direct  was  a 
good  exception.  When  the  law  is  material  to  the  cause,  the 
Judge  is  no  more  entitled  to  decline  directing  than -he  is  to  di- 
rect erroneously.  In  the  present  case,  I  think  the  law  was  nui- 
terial ;  and  I  am  therefore  bound  to  hold  (hat  the  exception 
must  be  sqstained. 

Lord  FuUerton, — I  am  of  the  same  opinion.  In  order  to  sup« 
port  the  exception,  it  is  necessary  to  make  out  that  the  law  de- 
clined to  he  laid  down  was  sound  and  pertinent  to  the  cause. 
Now,  I  agree  with  Lord  Ufackensie  that  the  law  is  sound,  and 
has  been  fixed  by  the  House  of  Lords.  Before  it  was  so  fixed, 
I  held  the  same  opinion.  In  general,  when  an  assignation  it 
claimed  by  a  party  paying  a  dvbt^  there  is  aierely  a  question  o( 
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equity.  The  p«r^  reeeivhiir  the  payment  hat  no  interest  to 
object  to  the  attignatiofl.  He  has  received  his  money,  and 
Hrhile  the  aisignation  cannot  hart  him,  it  may  be  of  essentiiil 
contrqueiice  to  the  third  party  receiving  it.  The  case  of  a 
landlord  is  different.  He  has  the  clearest  of  all  interest  to  ase 
sequestration  for  the  payment  of  his  rent ;  but  he  has,  at  the 
same  time,  the  elearest  of  all  interests  not  to  allow  the  seques- 
tration to  be  kept  up  against  his  tenant  after  he  has  received 
payment.  On  this  ground  I  think  be  is  entitled  to  decline 
granting  an  assignation.  Holding,  then,  that  the  law  sought  to 
be  laid  down  was  good,  the  next  question  is,  was  it  pertinent  to 
the  cause?  It  certainly  was.  The  view  which  the  jury  took 
of  it  must  have  materially  influenced  their  verdict ;  and  thereforit, 
I  think  the  lodge  was  not  entitled  to  decline  directing  with  re- 
gard to  it. 
Lord  PreMeni  concurred. 

The  Court  sustained  the  third  exception. 

For  CoL  Gordon,  Rutherfurd,  C.  Robertson ;  John  Hunter, 
W.S.,  Agent — For  J,  and  J,  Graham^  Robertson  ;  M.  Lothian, 
S.S.C.,  Affent Jtay  Clerk [H.B.J 


SMilfarcA  1842. 
FiEST  Division (H.  B.) 

No.  154^— John  Kiekwood»  Jwsior^  Claimant  and 
Advocator^  v.  Jobs  Thomas  Kbsliso,  Claimant 
and  Eeipondeni. 

Service — Brieves,  Competing — Succession — A  father  having 
settled  Ate  property  on  hie  daughter  in  liferent,  exdueioe  of 
the  jus  mariti,  and  his  children  in  fee;  **  whom  failing  before 
mejoritg  or  marriage^  to  the  nearest  lawful  heir  or  heirs  of  my 
said  dauyhter"-^  Held,  on  the  failure  of  the  children,  that 
the  cousin^german  q/*  the  daughter  was  prrferable  to  a  brother 
of  her  husband, 

John  Little  had  an  only  daughter,  Isabella  Little, 
who  was  married  to  Thomas  Kirkwood,  by  whom  she 
had  two  daughters^  Isabella  Kirkwood  and  Janet  Kirk- 
wood.  By  deed  of  settlement,  John  Little  conveyed 
to  Isabella  Little 

**  in  liferent,  but  for  her  liferent  nse  allenarly,  during  all  the 
days  and  years  of  her  lifetime,  secluding  the /as  mariti  or  right 
of  administration  of  her  present  husband,  or  any  future  husband 
she  may  have,  and  after  her  death  fseclasive  as  therein  before 
and  after  nneniioned),  to  and  in  favour  of  the  said  Isabella 
Kirkwood  and  Janet  Kirkwood,  as  aldo  such  other  child  or 
children  as  may  be  procreated  between  the  said  Thomas  Kirk* 
wood  and  my  said  daughter,  without  distinction  of  kcx,  equally 
among  them,  or  share  and  share  alike ;  whom  all  failing  the  said 
children  before  minority  or  marriage,  to  the  nearest  lawful  heir 
or  heirs  of  Isabella  Little,  my  said  daughter,  in  fee  and  heri- 
tage, heritably  and  irredeemably,  all  and  sundry  lands,  heri- 
tages, tenements,  tacks,  and  whole  otiier  heritable  subjects  per- 
taining or  belonging,  or  that  may  pertain  and  belong  to  me  at 
the  time  of  my  death,  except  the  liferent  provision  granted  by 
me  in  favour  of  my  wife  as  after  specially  provided,  and  parti* 
calarly  wit  boat  prejudice  to  the  generality,"  the  several  subjects 
therein  specially  described. 

Afler  John  Little's  death,  his  daughter  Isabella  Little 
or  Kirkwood,  and  granddaughters  Isabella  and  Janet 
Kirkwood,  were  infeft  in  the  heritable  subjects  con- 
veyed by  the  settlement  for  their  respective  rights  of 
liferent  and  fee. 

Isabella  Little  or  Kirkwood  died  in  1831,  —  her 
daughters,  Isabella  and  Janet,  in  1 837  and  1 838  re- 
spectively, in  minority  and  unmarried,  and  shortly  af^er, 
her  husband  Thomas  Kirkwood. 

With  the  view  of  taking  up  John  Little's  property, 
M  conveyed  by  his  settlement,  competing  brieves  were 
taken  oat  by  John  Kirkwood,  junior,  the  only  brother 


of  Thomas  Kirkwood,  and  by  John  Thomas  Keeling, 
a  nephew  of  John  Little  by  his  only  sister  Jane  Little. 

The  brieves  having  been  advocated  from  the  Sheriff 
of  Lanarkshire, 

Kirkwood  pleaded — 1.  The  claimant,  John  Kirk- 
wood, junior,  as  the  heir-at-law  of  Isabella  and  Janet 
Kirkwood,  is  alone  in  that  character  entitled  to  the 
subjects  in  question,  and  to  expede  a  special  service 
for  the  purpose  of  taking  them  up.  2.  The  claimant, 
John  Thomas  Keeling,  not  being  in  fact  the  nearest 
lawful  heir  of  Isabella  Little,  the  mother  of  Isabella 
and  Janet  Kirkwood,  has  no  right  to  the  subjects  in 
question,  even  supposing  his  construction  of  John- 
Little's  deed  of  settlement  were  sound,  and  is  not  en- 
titled to  oppose  the  service  of  the  present  claimant. 
3.  Even  assuming  that  the  propinquity  of  the  claimant, 
John  Thomas  Keeling,  were  capable  of  being  instruct- 
ed, he  has  no  right  to  the  subjects  in  question.  By 
the  true  conception  and  meaning  of  John  Little's  deed 
of  settlement,  the  spes  successionis  constituted  in  favour 
of  Isabella  Little's  heirs,  was  made  to  depend  on  the 
condition  that  her  daughters,  Isabella  and  Janet  Kirk- 
wood, should  fail  before  majority  or  marriage ;  but  as 
these  parties  did  not  fail  before  majority  or  marriage* 
but,  on  the  contrary,  took  up,  and  died  vest  and  seised 
in  the  subjects  in  question,  the  subsequent  destination 
in  favour  of  Isabella  Little's  heirs  was  evacuated,  and 
came  entirely  to  an  end. 

Keeling  pleaded — The  testator's  only  grandchildren, 
Isabella  and  Janet  Kirkwood,  having  failed  by  decease, 
before  majority  or  marriage,  the  claimant,  by  the  ex- 
press destination  in  said  disposition  and  settlement,  ie 
entitled  to  the  fee  of  the  subjects  in  question,  as  being 
the  nearest  lawful  heir  of  Isabella  Little,  the  testator^s 
daughter. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutors : 

"  lOth  February  1842.— The  Lord  Ordinary  haring  heard 
parties,  and  considered  the  process,  Finds  that  the  claimant, 
John  Thomas  Keeling,  is  the  person  who,  if  he  shall  establish 
the  fact  of  his  being  the  nearest  lawful  heir  of  Isabella  Little, 
is  entitled  to  succeed  in  this  competition,  and  decerns  accord- 
ingly :  Quoad  ultra,  continues  the  cause  until  the  retour  of  the 
brieve  shall  haVe  been  made  and  reported. 

*'  Note.^The  question,  who  is  entitled  to  succeed,  is  purely 
a  qtiestion  as  to  the  granter's  intention,  as  deduced  from  the 
whole  words  of  the  deed ;  and  if  this  intention,  so  deduced,  bo 
doubtful,  then  the  most  precise  language  is  incapable  ot  tz- 
pressing  the  simplest  thought. 

**  The  granter  bad  a  daughter,  and  through  her,  two  grand- 
daughters.  lie  anticipated  the  event  which  has  actually  hap- 
pened, of  the  granddaughters  dying  unmarried  and  in  minority ; 
in  reference  to  which  his  object  plainly  was,  to  keep  his  pro- 
perty in  his  own  family,  instead  of  letting  it  go  into  the  family 
of  their  father.  In  order  to  attain  this  object,  he  declares,  by 
the  clearest  possible  mark,  who  is  to  succeed  after  this  their 
failure.  He  does  not^  leave  the  law  to  settle  it,  but  declares  it 
himself;  and  his  destination  is  to  his  daughter  in  liferent,  for 
her  liferent  use  allenarly,  and  her  two  children  in  fee,  equally  i 
*  whom  all  failing  the  said  children  before  majority  or  marriage, 
to  the  nearest  lawful  heir  or  heirs  of  the  said  Isabella  Little* 
(his  daughter.)  The  grandchildren  survived  the  granter,  and 
died  in  minority  and  unnwrried ;  and  it  is  admitted  that  the 
claimant  Keeling  is  ths  nearest  lawful  heir  of  Isabella  Little, 
Nevertheless,  he  is  opposed  by  the  person  who,  through  their 
father,  is  the  nearest  heir,  not  of  Isabella  Little  the  mother,  but 
of  the  deceased  unmitrried  minors. 

**  The  ground  of  this  opposition  is,  that  the  children  having 
survived  the  ^ranter,  the  property  vetted  in  them,  and  conie- 
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qtiently  descended  to  their  heirs ;  and  in  exposition  and  de- 
fence of  this  construction,  recourse  is  had  to  all  the  noysteries  of 
substitution  and  institution.  The  answer  to  all  Ibis  consists  in 
merely  reading  the  words  of  the  deed.  Can  failing  before  naar- 
riage  or  majority  be  held  to  be  the  same  with  failing  before  me  f  Is 
not  Keeling  the  heir  of  Isabella  Little  ?  And  is  it  not  declared 
that  the  heir  of  Isabella  Little  shall  succeed,  if,  as  has  happened, 
her  children  should  die  before  majority  or  marriage  ?  Other 
clauses  in  the  deed  are  referred  to,  in  order  to  show  that  this 
could  not  have  been  what  the  granter  meant,  but  (as  the  Lord 
Ordinary  thinks)  with  singularly  bad  success ;  for  every  subse- 
quent word  corroborates  the  dispositive  clause." 

**  lOih  February  1842 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process.  Finds  that  the  claimant, 
John  Kirk  wood,  junior,  is  not  entitled  to  succeed;  dismisses  his 
claim,  and  finds  that  he  has  no  right  to  oppose  the  service  of 
John  Thomas  Keeling;  finds  him  liable  in  expenses  in  this 
competition,  and  decerns  accordingly  :  Quoad  ultra,  continues 
this  cause  until  the  retour  of  the  brieve  shall  have  been  made 
and  reported. 

"  Note The  Lord  Ordinary  refers  to  his  note  in  the  first 

ease  of  Keeling  against  Kirk  wood." 

Kirkwood  reclaimed,  but  the  Court,  without  calling 
on  the  respondent's  counsel,  cuihered. 

Lord  Ordinary,  Cockburn. — For  Kirkwood,  Dean  of  Faculty 

(Wood),   Macfarlane;    J.    P.    Wilkie,    Ayent For   Keeliny, 

Rutherfurd,  Russell ;  John  CuUen,  W.  S.,  Ayent, — B.  Clerk, 


Sth  March  1842. 
Second  Division (J.W.) 

No,  165. — Patrick  Milne,  Pursuer^  v.  Chables 

MELVILLE,  Defender. 

Process — Decreet—  Reduction  —  Suspension — Advocation — A 
party  presented  an  application  for  interdict  to  the  Mayistraies 

■  uf  a  buryh,  which  was  yranted,  and  afterwards  made  perpetual, 
accompanied  with  certain  findinys,  reserviny  to  either  party  to 
take  any  competent  course  to  have  the  judyment  applied,  and 
allowiny  extract  as  of  an  interim  decreet.  The  petitioner  ex- 
tracted the  decreet,  and  received  payment  of  his  expenses-^ 

•   Held  that  a  reduction  of  the  interlocutor  was  competent, 

'  The  parties  in  this  action  are  conterminous  proprie- 
tors, and  the  gable  which  divides  their  properties  is 
alleged  to  be  mutual.  The  pursuer  having  occasion  to 
enlarge  his  premises,  took  down  the  gable  with,  as  he 
alleges,  the  consent  of  the  defender ;  but  in  the  course 
of  rebuilding  it,  he  made  the  foundation  of  the  new 
gable  six  or  eight  inches  thicker  than  that  of  the  old, 
and,  it  is  said,  also  encroached  upon  some  vacant  ground. 
In  consequence,  the  defender  applied  to  the  Magis* 
trates  of  Dundee  for  an  interdict  against  him,  and 
craved  that  he  should  be  ordained  to  restore  the  de- 
fender's property  to  the  same  state  in  which  it  was 
previous  to  the  ))ursuer's  operations.  The  Magistrates 
granted  interim  interdict,  and  on  the  14th  March  1838, 
pronounced  an  interlocutor,  finding  that  whether  the 
gable-wall,  mentioned  in  said  action,  belonged  wholly 
to  the  said  Charles  Melville  or  not,  at  least  the  said 
Charles  Melville  had  such  right  in  the  said  wall  as  de- 
prived the  said  Patrick  Milne  of  the  right  of  taking 
down  the  wall  at  his  own  hand,  and  therefore  declared 
the  interdict  which  had  previously  been  granted  per- 
petual, and  ordained  the  said  Patrick  Milne  immediately 
to  restore  the  wall  as  nearly  as  possible  to  the  state  it 
was  in  before  his  operations  were  begun.  On  the  24th 
March  183S,  the  Magistrates,  finding  that  the  interdict 
nppUed  only  to  the  gable-wall,  and  not  to  the  projec- 


tion on  the  vacant  ground,  remitted  to  Mr  William 
Scott,  superintendent  of  public  works  in  Dundee,  to 
superintend,  at  the  cost  of  the  said  Patrick  Milne,  the 
restoring  of  the  wall,  and  carrying  of  the  judgment  of 
the  Court  into  effect.  The  pursuer  having  been  found 
liable  in  expenses,  the  Magistrates,  on  the  31st  March 
1838,  approved  of  the  clerk's  report  upon  the  account 
of  the  same,  and  decerned.  On  the  7th  June  1638, 
the  Magistrates  found,  that  however  clear  it  might 
appear  that  the  said  Charles  Melville  would  not  be  in- 
jured by  the  foundation  of  the  wall  projecting  under 
ground  on  his  property,  yet  the  said  Patrick  Milne 
was  not  entitled  to  make  such  projection  to  any  extent 
whatever,  unless  in  so  far  as  there  was  clear  evidence 
that  the  old  wall  taken  down  did  so  project;  that 
wherever  there  was  doubt  or  want  of  evidence  as  to 
whetlier  there  had  been  a  stooling  or  otherwise,  the 
presumptions  roust  be  against  the  said  Patrick  Milne, 
and  decerned  accordingly ;  and,  with  the  instructions 
therein  contained,  remitted  of  new  to  the  said  inspec- 
tor. On  the  11th  of  July  1838,  the  Magistrates  re- 
called the  remit  and  appointment  of  the  inspector,  and 
of  new  decerned  in  terms  of  the  foresaid  interlocutors, 
of  date  the  14th,  24th,  and  31st  days  of  March,  and 
7th  day  of  June  1838,  reserving  to  either  party  to  take 
any  competent  course  for  having  the  said  judgments 
applied,  and  allowed  extract  of  the  said  decrees  to  be 
issued  as  of  an  interim  decreet,  after  the  lapse  of 
twenty-four  hours ;  found  the  said  Patrick  Milne  liable 
in  the  expenses  incurred  since  the  last  taxation ;  ap- 
pointed an  account  thereof  to  be  lodged  and  taxed, 
and  decerned.  The  interim  decreet  was  extracted  as 
allowed ;  and  the  various  sums  of  expenses  decerned 
for,  amounting  to  £30.  2.  2.,  were  paid  by  the  pursuer. 

A  second  application  was  made  by  the  defender  oa 
the  16th  July, — the  proceedings  on  which  formed  the 
subject  of  advocation — vide  ante,  p.  48. 

The  present  action  was  brought  for  the  purpose  of 
reducing  the  interlocutors  pronounced  under  the  first. 

Pleaded  \n  defence — 1.  The  action  is  incompetent, 
in  respect  that  the  cause  in  which  the  interlocutors  or 
judgments  brought  under  challenge  were  pronounced 
has  not  been  exhausted,  but  is  still  in  dependence.  2. 
The  action  is  farther  irrelevant  and  incompetent,  in 
respect  that  the  pursuer  is  barred,  by  acquiescence  and 
homologation,  from  challenging  the  interlocutors  and 
judgments  in  question,  and  in  respect  that  he  has  li- 
belled no  relevant  grounds  to  entitle  him  to  insist  in 
any  such  challenge.  3.  There  are  no  relevant  grounds 
libelled  under  or  in  reference  to  which  the  pursuer  is 
entitled  to  conclude  for  repetition  of  the  sums  of  ex- 
penses in  question,— these  sums  having  been  volunta- 
rily paid  by  him,  and  fairly  received  by  the  defender, 
several  years  ago,  without  protest,  reservation,  or  qua- 
lification of  any  sort  on  the  part  of  the  pursuer. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  ISth  February  1842. —Having  beard  the  counsel  for  tbe 
parties,  repels  tbe  prelinaininry  defences ;  and  in  respect  tbe  de- 
fender now  intimates  that  be  does  not  mean  to  acquiesce  in  this 
judgment,  finds  bim  liable  in  expenses;  and  remits  the  account 
thereof,  when  lodged,  to  the  auditor  to  tax  and  to  report." 

The  defender  reclaimed,  and  argued — That  the 
judgment  was  only  interlocutory,  and  the  decree  ad 
interim ;  reduction  therefore  was  incompetent ;  and 
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even  an  advocation  was  so  only  on  special  grounds, 
and  with  consent  of  the  Inferior  Judge :  Coates,  De- 
cember 1835.  The  pursuer  must  wait  for  a  final  judg- 
ment ;  and  if  he  theu  advocate,  he  will  be  required  to 
find  caution  for  expenses. 

Answered — ^^ot  an  interim  decree,  but  a  decree  of 
which  an  extract  was  allowed  to  be  issued  as  of  an 
interim  decreet.  It  was  extracted,  and  the  pursuer 
compelled  to  pay  the  expenses.  This  is  the  distinction 
between  the  present  and  the  case  of  Coates.  In  tho 
advocation  of  the  subsequent  proceedings  the  defen- 
der pleads  res  judicata ;  and  the  pursuer  now  brings 
a  reduction  of  the  prior  judgments.  If  a  decree  be 
not  extracted,  advocation  is  the  proper  course ;  and  if 
extracted,  suspension.  But  here  the  pursuer  has  paid 
the  expenses,  and  his  only  remedy  is  by  reduction. 
Whether  a  reduction  of  an  interlocutor  is  competent 
or  not,  depends  on  circumstances.  It  has  been  held, 
that  where  an  interdict  has  been  made  perpetual,  the 
interlocutor  may  be  reduced. 

Lord  Medwyn, — On  the  explanation  given,  I  am  satisfied  the 
interlocutor  is  right.  The  reaervatiun  to  either  party  to  take 
any  competent  step  to  have  the  judgments  applied,  does  not 
exhaust  the  cause,  in  so  far  as  it  allowed  the  defender  here  to 
go  on ;  but  be  did  not  choose  to  do  so.  He  applied  for  extract 
and  obtained  jt,  and  recovered  bis  expenses.  In  this  situation, 
is  there  any  thing  to  prevent  the  party  to  proceed  by  reduc- 
tion? The  rale  is,  where  advocation  or  suspension  is  compe- 
tent, reduction  is  not  to  be  resorted  to  for  the  purpose  of  being 
relieved  from  finding  caution  for  expenses.  But  I  cannot  see 
that  advocation  or  suspension  are  competent  after  decreet  has 
been  extracted ;  and  the  party  has  refused  to  go  on  under  the 
reservation  in  his  favour.  He  proceeded  in  an  altogether  new 
action,  which  is  now  under  advocation. 

Lord  Moncreiff, — I  have  not  the  lea«t  apprehension  that  we 
•re  interfering  with  the  rule  as  to  suspensions  and  advocations. 

Lord  JuBtice-  Clerk  concurred. 

Lord  Meadbwbank  absent. 

The  Court  adheredy  in  respect  that  the  decreet  was 
extracted. 

Lord  Ordinarif^  Murray. — AcL  Deas ;  Brown  and  Miller, 
W.S.,  Agenlt, — Alt.  Rutherfurd,  Macfarlane;  Greig  and  Mor- 
ton, W.S.,  Agents — [J.W.J 


8/A  March  1842. 
Second  Division. — (J.  W.) 

No.  156. — John  Balfour,  Pursuer^  v.  Sir  Archi- 
bald Campbell  and  Others,  Balfour's  Trustees^ 
Defenders. 

Proof — Presumption — Debitor  non  prsesumitur  donare — Testa- 
ment— Legacy — A  party  under  an  obligation  to  pay  to  At  or  to 
the  heirs  succeeding  him  in  the  lands  of  3^  a  swm  q/'£3000  on  her 
own  death  or  marriage,  bequeathed  to  him,  his  heirs,  executors, 
and  assignees,  a  legacy  of  £20,000,  payable  the  first  term  after 
her  deatk-^Held  that  the  debt  was  not  extinguished  by  the 
legacy. 

The  late  John  Balfour  of  Balbirnie,  the  grandfather 
of  the  pursuer,  died  in  1813.  A  few  weeks  before  his 
death,  being  desirous  of  increasing  the  provisions  pre- 
viously settled  by  him  on  his  wife  and  daughters,  he 
signed  an  informal  writing,  dated  4th  December  1813, 
but  which  was  neither  holograph  of  him,  except  as  to 
the  sums  of  the  several  provisions,  nor  duly  tested, 
whereby,  inter  alia,  he  bound  himself  to  pay  to  his 
wife,  Mrs  Balfour,  an  additional  annuity  of  £200,  and 
a  capital  sum  of  £3000  for  enabling  her  to  purchase 
a  dwelling-house  after  his  decease,  the  rights  and  titles 


to  which  were  to  be  taken  in  favour  of  herself  in  li!b« 
rent,  and,  after  her  decease,  of  Miss  Anne  Balfour,  her 
youngest  daughter,  also  in  liferent,  during  her  life  and 
remaining  unmarried ;  and  after  the  death  both  of  his 
wife  and  Miss  Balfour,  or  at  the  death  of  Mrs  Balfour 
and  the  marriage  of  Miss  Balfour,  then  to  his  eldest 
son,  Robert  Balfour,  or  to  the  heir  succeeding  to  him 
in  the  lands  and  estate  of  Balbirnie. 

Shortly  after  the  death  of  Mr  Balfour,  and  in  fulfil- 
ment of  the  intentions  expressed  by  him,  his  son,  Ro- 
bert Balfour,  then  of  Balbirnie,  granted  a  bond  of  pro- 
vision, dated  3 1st  May  1814,  in  favour  of  bis  mother 
and  sisters.  Inter  alioy  he  became  bound  to  make 
payment  of  the  sum  of  JC3000  for  purchasing  a  dwell- 
ing-house for  his  mother, 

**  the  rights  and  title-deeds  of  which  dwelling-house  she  should 
be  bound  and  obliged  to  take  to  and  in  favour  of  herself  in  life- 
rent, during  all  tbe  days  of  her  life ;  and  after  her  decease,  to 
and  in  favour  of  the  said  Mist  Anne  Balfour,  his  sister,  also  in 
liferent,  during  all  tbe  days  of  her  life  and  remaining  unmarried ; 
and  after  tbe  deatb  of  both  bis  said  mother  and  youngest  sister, 
or  the  death  of  his  mother  and  the  marriage  of  his  said  sister, 
then  to  himself,  or  the  heirs  succeeding  to  him  in  the  said  lands 
and  estate  of  Balbirnie,  in  fee." 

In  regard  to  this  sum,  the  interest  was  regularly  paid 
to  Mrs  Balfour  down  to  Whitsunday  1819;  and  tbe 
capital  itself  was  shortly  thereafter  paid  to  Miss  Anne 
Balfour  upon  occasion  of  her  purchasing  a  dwelling- 
house  in  Charlotte  Square,  Edinburgh,  in  June  1819; 
the  titles  to  which  were  taken  in  favour  of  Mrs  Balfour 
in  liferent,  and  of  Miss  Anne  Balfour  herself  in  fee, 
instead  of  being  taken  in  favour  of  Miss  Balfour  in 
liferent,  and  so  long  as  she  should  remain  unmarried, 
and  to  Robert  Balfour,  or  the  heirs  succeeding  him  in 
the  estate  of  Balbirnie,  in  fee.  In  consequence  of  this 
Miss  Balfour  granted  the  following  obligatory  letter: 

"  Edinburgh,  2d  June  1819. — My  Dear  Brother,  As  you 
have,  agreeably  to  our  father's  settlement,  advanced  to  me  the 
sum  of  £3000  Sterling,  with  which,  and  £400  more  of  my  own, 
I  have  purchased  a  bouse  in  Charlotte  Square,  and  taken  the 
right  to  it  in  favour  of  our  mother  in  liferent,  and  of  myself  in 
fee,  or  property  ;  I  hereby,  in  terms  also  of  the  said  settlement, 
oblige  myself  to  repay  to  you  or  your  heirs  the  sum  of  £3000 
so  advanced  by  you,  on  tbe  death  of  the  longest  liver  of  my 
mother  and  myself,  or  on  her  deatb  and  my  own  marriage,  and 
to  grant  you  a  regular  bond  on  stamped  paper  for  the  money, 
if  you  deem  it  necessary.     I  am,"  &c. 

(Signed)        *'  i^NNE  Balfour." 

Miss  Balfour  never  granted  any  regular  bond, — her 
letter  having  been  considered  as  quite  sufficient. 

B}'  her  deed  of  settlement,  of  date  28th  April  1835, 
Miss  Balfour,  among  other  legacies  and  bequests,  left 
to  her  brother,  General  Robert  Balfour,  the  sum  of 
£16,000,  to  each  of  his  four  sons  the  sum  of  £1000, 
and  to  each  of  his  four  daughters  the  sum  of  £2000. 
By  a  codicil,  dated  9th  April  1838,  Miss  Balfour  re- 
called the  legacy  of  £16,000  to  General  Balfour,  he 
being  now  dead,  and  also  the  legacy  of  £1000  to  Cap- 
tain John  Balfour,  now  of  Balbirnie,  the  present  pur- 
suer, and  in  place  thereof  she  legated  and  bequeathed 
to  him  the  sum  of  £20,000.  The  legacies  were  to  be 
payable  *'  to  the  said  legatees,  and  their  respective 
heirs,  executors  or  assignees,  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  my  decease.''  Miss  Balfour 
died  in  1 839)  leaving  a  trust-disposition  and  settlement, 
dated  28th  April  1835,  whereby  she  conveyed  her 
whole  estate,  heritable  and  moveable,  in  favour  of  Sir 
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Archibald  Campbell  of  Succoth  and  others,  as  trustees 
for  the  uses,  euds,  and  purposes  therein  mentioned ; 
and,  inter  aliay  for  payment  of  all  the  just  and  lawful 
debts  that  should  be  due  by  her  at  the  time  of  her 
death. 

The  present  action  was  brought  for  payment  of  the 
sum  of  £3000,  in  terms  of  the  obligatory  letter  granted 
by  Miss  Balfour  to  the  father  of  the  pursuer. 

Pleaded  for  the  pursuer — 1.  The  pursuer,  as  the 
heir  succeeding  to  his  father,  the  late  Lieutenant- Ge- 
neral Balfour,  in  the  estate  of  Balbirnie,  being  at  the 
death  of  Miss  Anne  Balfour  the  party  in  right  destitup- 
tione  to  the  debt  of  £3000,  which,  by  her  obligatory 
letter,  she  had  bound  herself  to  pay  to  the  said  Lieu- 
tenant-General  Balfour  and  his  heirs,  in  terms  of  her 
father's  settlements ;  and  the  said  debt  being  still  rest- 
ing-owing,  the  pursuer  is  entitled  to  decree  for  payment 
against  the  defenders,  her  testamentary  trustees,  in 
terms  of  the  conclusions  of  his  action.  2.  Under  the 
circumstances  which  here  occur,  the  terms  of  Miss 
Balfour's  settlements  afford  no  ground  for  presuming 
that  she  intended  the  legacy  bequeathed  by  her  to  the 
pursuer  to  be  in  satisfaction  of  the  debt  in  question. 
On  the  contrary,  the  presumptions  of  the  case,  with 
reference  to  the  relative  situation  of  the  parties — the 
amount  of  the  residuary  funds — ^the  inductive  causes 
expressed  by  the  testatrix  for  leaving  this  legacy — the 
nature,  destination,  and  term  of  payment  of  the  bequest 
itself,  as  contrasted  with  those  of  the  debt  due  by  her, 
— are  all  in  favour  of  an  opposite  conclusion.  3.  In- 
dependently of  any  evidence  of  intention  arising  from 
the  terms  and  tenor  of  the  testamentary  deed,  and 
supposing  a  sufficiency  of  funds  for  payment  of  both 
debts  and  legacies,  there  is  no  rule  of  law  for  holding 
that  a  legacy  is  to  be  imputed  in  extinction  of  a  debt 
due  by  the  testator  to  the  legatee ;  nor  is  there  any 
sound  principle  or  reason,  in  common  sense,  upon  which 
such  a  proposition  can  be  maintained. 

Pleaded  for  the  defenders — l.'The  obligation  in- 
curred by  Miss  Balfour,  under  her  letter  of  2d  June 
1819}  to  repay  on  her  death  to  General  Balfour  or  his 
heirs  the  £3000  received  from  him,  and  expended  by 
her  in  the  purchase  of  a  house,  has  been  fulfilled,  by 
the  legacy  to  a  much  larger  amount  having  been  left 
by  her,  first  to  the  General,  and  upon  his  predecease 
to  his  heir  the  pursuer,  and  having  been  paid  to  the 
latter.  2.  Under  the  well-known  maxim  of  law,  dc^t- 
ior  non  pratumitur  donare,  the  presumption  is  that 
Miss  Balfour  meant  to  include  the  said  £3000  in  the 
£20,000  bequeathed  by  her  to  the  pursuer,  and  had  no 
intention  that,  over  and  above  the  said  £20,000,  he 
was  to  obtain  payment  of  the  said  £3000  from  her 
funds.  3.  Not  only  is  there  nothing  in  the  terms  of 
the  deeds  of  settlement,  or  in  the  facts  and  circum- 
stances of  the  case,  to  exclude  the  operation  of  the 
above-mentioned  presumption  of  law ;  but,  on  the  con- 
trary, these  show  it  to  have  been  the  understanding 
that  Miss  Balfour's  liberal  provision  to  her  brother  and 
his  heir,  was  to  sopite  and  extinguish  all  legal  claim 
at  their  instance  against  her  estate,  and  that  the  pur- 
suer was  not  to  receive  from  her  funds  the  said  £3000> 
over  and  above  the  £20,000  bequeathed  by  her. 

The  Lord  Ordinary  having  appointed  nuitual  cases, 
made  avizandum  with  the  cause,  accompanying  his  in- 
terlocutor with  the  following  note: 


"  This  caw  is  taken  to  report,  at  it  it  preiwred  for  the  coatider- 
ation  of  the  Court  by  very  learned  tod  able  papertoa  each  tide; 
and  no  question  bat  occurred  in  which  either  the  point  now  at 
issue,  or  any  one  precisely  analogous  with  it,  has  been  hitherto 
decided  in  our  practice. 

"  The  pursuer,  Mr  Balfour  of  Balbirnie,  hat  commenced  the 
pretent  action  againtt  the  tettamenCary  trutteet  of  bit  deceated 
aunt.  Miss  Balfour  of  King^ale,  to  constitute  a  debt  of  £3000, 
alleged  to  have  been  due  to  him  as  representative  of  his  fiither,  the 
late  General  Balfour,  at  Miss  Balfour's  death.  The  defenders 
admit  the  original  constitution  of  the  debt,  but  they  plead  that 
it  wns  satisfied  and  paid  by  a  legacy  of  much  larger  amount 
(£20,000),  which  Miss  Balfour  directed  to  be  paid  to  the  pur- 
suer, and  which  of  courte  be  hat  since  received. 

**  There  can  be  no  doubt  that  the  maxim  debitor  non  prmnmi' 
tur  donate,  is  a  rule  of  admitted  authority  in  our  law;  and  if  a 
legacy,  payable  under  a  settlement  containing  the  special  clauses 
which  occurs  in  this  deed,  had  ever  been  held  to  sanction  the 
application  of  this  legal  presumption,  the  Lord  Ordinary  would 
have  readily  given  effect  to  it  in  the  present  instance,  at  there 
are  ttrong  circumttancet  to  raite  a  conjecture  in  many  mindt,  if 
not  a  legal  inference,  that  Miss  Balfour  really  meant  the  legacy 
to  be  a  satisfaction  of  the  debt.  The  claim  of  the  pursuer  was 
not  exigible  till  Miss  Balfour's  death.  But  at  the  first  legal 
term  thereafter  (i.  e.,  as  toon  at  any  creditor  could  by  the  law 
of  Scotland  demand  payment  of  any  debt),  the  directed  a  turn 
more  than  tix-fold  exceeding  the  claim,  to  be  paid  to  the  credi- 
tor, and  that  out  of  the  proceedt  of  the  ettate  or  fundt  from 
which  the  debt  fell  to  be  paid.  No  doubt  there  wat  no  refer- 
ence in  the  settlement  to  connect  the  legacy  with  the  debt ;  but 
it  may  not  unreasonably  be  supposed  that  this  was  attributable  to 
the  circumttance  that  the  debt  wat  constituted  by  a  voucher, 
written  by  the  lady  hertelf  at  a  distance  of  time  backward,  and 
that  it  bad  etcaped  her  recollection  at  the  date  of  the  tettle- 
ment,  and  that  the  voucher  written  by  the  tettatriz  hertelf,  was 
unknown  to  the  man  of  butinett  who  framed  the  tettlemenf. 

"  On  mature  consideration,  however,  it  may  be  greatly  doubt- 
ed if  the  terms  and  structure  of  the  settlement  do  not  effectually 
exclude  in  law  the  application  of  the  presumption  In  the  pretent 
cate.  Holding  that  the  maker  of  the  settlement,  like  tettatorf 
in  general,  must  be  presumed  to  have  known  the  state  of  her 
own  affairs,  she  made  it  a  primary  direction  of  this  settlement, 
that  all  her  just  and  lawful  i^^fs  should  be  paid ;  and  thereafter, 
and  as  it  were  out  of  the  rendne,  she  legated  and  bequeathed 
£20,000  to  the  pursuer.  It  it  rather  thought  that  the  first 
direction  in  the  tettlement,  to  pay  all  the  debtt  of  the  tettatrix, 
it  not  affected  by  the  tubtequeut  legacy  bequeathed  to  the  pnr- 
tuer. 

"  With  regard  to  the  authoritieo,  there  does  not  appear  to 
have  been  any  cate  in  our  own  Court,  in  which  the  effect  of  *a 
legacy  to  a  creditor,  bequeathed  under  a  tettlement  containing 
tucb  clautea  at  the  pretent,  hat  been  coniidered  by  the  Court. 
But  the  law  hat  been  laid  down  in  the  English  Coivts,  in  cases 
approaching  very  near  to  the  present,  and  that  deserve  particu- 
lar attention,  as  the  same  rules  of  construction  of  tettamenta, 
founded  on  the  pretumed  meaning  and  intention  of  the  tettator 
which  have  been  adopted  in  our  own  practice  from  the  civil 
law,  appear  also  to  be  recognised  in  the  law  of  England.  In 
that  view,  the  doctrine  applicable  to  this  question,  in  a  book 
of  the  highest  authority  in  Englith  practice,  detervet  particu- 
lar attention.  *  The  intention  of  the  tettator  being  the  pre- 
vailing rule  to  go  by  in  the  construction  of  wills,  it  has  been 
from  thence  established  as  doctrine,  that  wherever  a  pereon,  by 
his  will,  gives  a  legacy  as  great,  or  greater  than  the  debt  he 
owes  to  the  legatee,  that  such  legacy  should  be  a  satisfaction  of 
the  debt,  on  the  presumption  that  a  man  must  be  intended  just 
before  he  is  bountiful,  and  that  his  intent  is  to  pay  a  debt,  and 
not  to  give  a  legacy. — Bacon's  Abridgement,  voce  Legacies,'  D. 

'*  But  it  it  afterwardt  explained  that  thit  general  rule  has 
long  been  viewed  at  retting  on  a  very  quettionable  foundation 
in  equity  and  right  conttruction ;  and  accordingly,  to  far  back 
as  in  1743,  Lord  Hardwicke  obterved,  that  the  maxim  '  Debitor 
non  praaumiiur  Jonare  would  not  bohl,  if  it  was  to  be  recon- 
tidered;  for  the  Court  have  alwayt  shown  some  dissatisfaction 
at  the  rule,  and  endeavoured,  if  there  is  any  room,  to  distinguish 
catet  out  of  it.*    The  sane  ftry  learned  Judge  added,  in  a  aub* 
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sequent  cue,  that '  legacies  nataniHy  imply  a  6ovii/y,  and  there- 
fore, though  the  Court  of  late  have  not  alcogeiher  diMi vowed 
the  doctrine  of  satisfaction,  yet  tbey  have  beep  very  inclinable 
to  lay  hold  of  any  cirewtittanee  to  distinguish  the  latter  frooa  the 
former  cases.'  3  Atkins,  p.  96.  There  do  not  appear  to  be- 
any subsequent  authorities  in  England,  at  variance  with  the  law 
as  laid  down  in  these  cases.  On  the  contrary.  Lord  Alvanley, 
in  1 797,  seems  to  have  treated  the  maxim  now  founded  on  as 
entitled  to  no  extension.     3  Vesey,  jun.  p.  561. 

**  From  these  and  other  precedents,  it  appears  to  he  now 
established  beyond  question  in  England,  that  the  maxim  now 
pleaded  in  defence  is  not  maintainable  in  certain  classes  of  set- 
tlements which  deserve  to  be  noted. 

"  Is/,  A  legacy  of  greMcr  amount  than  the  debt,  cannot  be 
pleaded  as  a  satisfaction  of  the  latter,  where  the  testator  has 
separately  directed  /as  debts  to  he  paid.  That  was  laid  down 
in  the  case  of  Richardson  above  cited.  *'  W.,  by  a  will,  gave  to 
her  aervsnt  G.  £500,  to  be  paid  her  within  three  months  after 
W.'fi  death ;  and  in  another  part  say»,  *  I  give  £6  a-piece  to  the 
rest  of  my  servants,  but  not  to  G.,  because  I  have  dorte  for  her 
very  well  before;'  and  by  a  latter  clause  gives  her  lands  in  tru«C 
to  pay  her  debts  and  legacies.  W>  at  her  death,  owed  G.  £200 
on  bond.  On  the  circumstances  of  this  will,  there  is  sufficient 
to  take  away  the  presumption  that  the  legacy  was  given  in  satis- 
faction of  the  debt."    Richardson,  3  Atkins,  p.  65. 

**  The  preceding  case  was,  to  a  certain  extent,  less  favourable 
for  the  creditor  than  the  present,  as  the  direction  to  pay  the 
testator's  debts  in  Mi«s  Balfour's  settlement,  precedes  the  legacy ; 
while  in  the  case  referred  to,  that  direction  occurred  in  a  clause 
of  the  deefl  posterior  to  the  bequest.  Nevertheless,  Lord  Hard- 
wicke  found  both  legacy  and  debt  claimable.  It  is  said  that  this 
judgment  proceeded  on  the  ground  that  the  legacy  was  granted 
to  a  servant,  and  that  a  free  gratuity  is  always  presumed  in 
legacies  to  persons  of  that  class ;  and  certainly  a  part  of  Lord 
Hiirdwicke's  remarks  affords  some  countenance  for  that  view  of 
the  case.  But  his  opinion  takes  a  wider  scope  i  and  when  his 
Lordship  observed  that  the  creditor  was  placed,  in  respect  of 
her  legacy,  in  a  class  of  parties  in  the  will  who  were  all  to  re- 
ceive free  donations  of  a  specified  amount  from  the  testator, 
and  that  it  was  not  reasonable  she  should  get  less  than  the 
others,  which  she  would  do  if  her  prior  claim  were  deducted 
from  her  legacy,  the  same  objection  applies  to  all  similar  cases 
ariiiing  under  such  settlements  as  that  which  is  the  subject  of 
the  present  question. 

"  2</,  In  the  construction  of  English  settlements,  the  legacy 
and  debt  must  be  payable  at  the  same  time,  in  order  to  found  a 
plea  of  satisfaction,  on  the  principle  that  a  debt  instantly  exi- 
gible cannot  be  held  as  set  off,  or  intended  to  be  extinguished 
by  a  contingent  legacy  which  may  never  become  due.  Hence 
the  most  slender  discrepancy  between  the  date  of  payment  of 
the  legacy  and  debt,  has  been  held  to  take  the  case  out  of  the 
rule.  Thus,  in  the  case  of  Clark  and  Sewel,  already  refeired 
to  (3  Atkins,  p.  96),  it  was  laid  down  that  'a  legacy  that  ought 
to  be  deemed  a  SHtisfaction,  must  take  place  immediately  at  the 
testator's  death ;  for  a  debt  being  due,  then  the  legacy  must  be 
so  too,  and  not  being  payable  in  this  case  till  a  month  after,  the 
Court  held  it  to  be  no  satisfaction.' 

*'  This  would  be  a  direct  authority  in  fiivour  of  the  pursuer's 
claim,  if  the  law  of  Scotland  was  precisely  the  same  as  that  of 
England  relative  to  the  vesting  of  legacies,  and  the  obligations 
of  executors  in  the  payment  of  debts.  But  in  Scotland  it  has 
generally  been  held,  that  legacies  bequeathed  in  the  terms  used 
in  Miss  Balfour's  settlement,  vest  a  morte  testatoris,  while  even 
the  onerous  debts  of  the  defunct  cannot  be  legally  demanded 
till  six  months  after  his  decease.  If  the  pursuer's  claim,  there* 
fore,  depended  solely  on  the  supposed  distinction  now  adverted 
to,  it  would  be  very  doubtful  how  far  it  could  receive  effect, 
consistent  with  the  recognised  principles  of  our  law. 

*'  Generally,  it  is  for  the  Court  to  consider  whether  the  rules 
admitted  in  English  practice,  in  the  construction  of  such  settle- 
ments as  the.  present,  are  sound  and  reasonable  in  themselves ; 
and  even  if  they  are,  whether  they  he  sufficient,  on  their  own 
luerits,  to  rule  the  present  question." 

At  advising, 
Lord  Med»yn»->-\  have  no  wish  to  decide  this  case  upon  any 


rules  in  English  practice.  The  principle  in  our  law  is  to  give 
effect  to  the  intention  of  the  testator ;  and  in  determining  whac 
it  is,  the  maxim  debitor  non  prasumitur  donare  must  be  attend- 
ed to.  It  is,  however,  only  a  presumption,  and  must  yield 
either  to  a  stronger  presumption,  or  to  express  intention.  It  is 
said  that  in  the  case  of  a  legacy,  the  maxim  is  excluded;  bat 
a  legacy  does  not  always  exclude  it :  Spaden  and  Hardie.  I 
do  not  think  the  legacy  included  the  debt,  and  am  therefore  for 
repelling  the  defences. 

Lord  Moncreiff, — This  is  properly  a  question  of  construction 
on  the  deeds  and  writings  of  the  testator ;  but  it  is  one  of  in- 
tention. There  is  no  doubt  of  the  rule  debitor  non  prasumitur 
donare ;  but  it  does  not  take  effect  in  every  case.  It  is  liable 
to  exception  whenever  circumstances  raise  a  contrary  presump- 
tion or  intention  of  donation.  In  all  the  cases  the  rule  is  ge« 
neral,  but  liable  to  exceptions ;  and  it  were  unreasonable  to  lay 
it  down  that  the  maxim  is  excluded  in  mortis  causa  deeds. 
Smith  is  directly  to  the  contrary.  In  that  case  there  was  a 
legacy,  and  yet  the  rule  applied.  Spaden  does  not  apply,  in 
my  view.  I  come  therefore  to  the  special  case  ;  and  it  is  ma- 
terial that  the  £20,000  is  expressly  bequeathed  as  a  legacy  un- 
connected with  the  debt  of  £3000.  The  deed  of  the  father 
is  specific  as  to  the  title  to  the  house  being  taken  to  the  heir ; 
and  when  a  different  arrangement  was  made,  the  letter  granted 
by  Mifls  Balfour  was  conformable.  If  the  pursuer  had  prede- 
ceased the  testator,  the  legacy  would  have  been  payable  to  his 
executors,  and  not  to  bis  heirs.  This  might  have  been  a  dif- 
ferent person  from  the  heir  of  Balbirnie,  to  whom  the  debt  was 
specially  payable.  If  so,  it  is  exceedingly  difficult  to  find  any. 
link  of  connection  between  the  debt  and  the  legacy; — botli 
must  have  been  paid.  The  testator  orders  the  trustees  to  pay 
all  debts,  and  this  affords  an  explanation  why  no  special  men- 
tion is  made  of  the  £3000.  The  presumption  is  that  Miss 
Balfour  knew  that  it  was  due,  and  that  she  had  provided  ge- 
nerally for  its  payment  among  her  other  debts.  Judging  upon 
the  principles  of  law,  and  the  facts  of  the  case,  I  don't  think  that 
there  is  room  for  the  maxim  debitor  non  prtemmitur  donare.  _ 
The  maxim  might  apply  to  such  a  case ;  but  I  do  not  think  it 
takes  effect  here. 

Lord  JnsticC'  Clerk, — I  concur.  The  plea  maintuned  by  the 
pursuer  would  exclude  the  application  of  the  maxim— or  rather 
the  relevancy  of  a  defence  founded  on  the  maxim — in  all  cases 
of  legacy.  But  the  cases  overrule  this  plea.  In  all  the  cases 
the  point  is,  whether  the  maxim  took  effect ;  but  there  is  n» 
general  rule.  In  each  paiticular  case  the  intention  of  the  tes- 
tator is  to  be  regarded.  We  are  not  driven  to  adopt  the  dis- 
tinctions of  the  English  law.  We  have  not  fallen  into  their 
error,  and  do  not  require  to  resort  to  their  devices  to  redeem 
it.  I  do  not  attach  much  importance  to  the  direction  to  psy 
debts.  The  trustees,  by  their  intromissions,  were  as  much 
bound  to  pay,  as  although  expressly  directed  to  do  so.  I  don't 
profess  to  lay  down  any  general  rule  on  the  matter ;  and  if  this 
be  said  to  leave  great  uncertainty,  the  same  result  seems  to  ob- 
tain in  England.  I  do  not  see  how  justice  can  be  attained 
otherwise  than  by  looking  to  the  ease  with  a  view  to  give 
effect  to  the  testator's  own  intention.  No  doubt,  in  attempting 
to  ascertain  it,  we  must  take  along  with  us  all  legal  presump-. 
tions.  Under  the  circumstances,  I  do  not  think  the  legacy  in- 
cluded the  debt ;  and  if  the  intention  be  clear,  I  do  not  think 
the  difference  in  the  terms  of  payment  material. 

Lord  Meadewbanh  absent. 

The  Court  pronounced  decree  in  terms  of  the  UI>eL 

Pursuer's  Authorities .Ersk.   III.  9,  6.     Stair,  L  8,  2. 

Crookihank,  Mor.  11,489.  Stair,  IlL  8,  20;  IV.  42,  21. 
Spaden,  14th  January  1819 ;  Fac.  Coll.,  and  Shaw's  Appeal 
Cases,  Vol.  I.  p.  164,  5th  July  1822.  Bardie,  17tb  January 
1821 ;  Fac  Coll.  Mascard.  de  prob..  Vol.  I.  Conclu.  333.  Sum- 
mar.  2.  Mantica,  Lib.  X.  t.  2,  Summ.  1.  Roper,  3d  ed..  Vol. 
II.  pp.  31  to  39,  and  50  and  51. 

Offenders'  Authorities Mascardus,  folio  edit..  Vol.  I.  p. 

342,  Con.  333.  Menochius,  Duodecimo  edit.  p.  1107,  Lib.  IV. 
Pres.  cix.  Williams,  Vol.  II.  p.  929,  2d  edit.  Roper,  Vol.  H. 
p.  28,3d  edit.  Wallace,  13th  November  1624;  Mor.  6345. 
Davidson,  25th  June  1706;  Mor.  11,465.  Burnet,  24th  Fe- 
bruary 1709;  Mor.  11,467.     Erik.  111.  3,  93.     See  Cases  in 
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Mor.  voce  Presumption,  §  5.  Fleming,  19th  November  1661 ; 
Mor.  11,463.  Grei^;,  19th  February  1768;  Mor.  11,454. 
Fenton,  23d  January  1673;  Mor.  11,491.  Smith,  29th  June 
1841. 

Lord    Ordinary,    Ctiningbame.  —  Act.    Solicitor  -  General 

(McNeill),  Miller;  John  Yule.  W.S.,  Agent ^/^  Rutlierfiird, 

Tait;  Tait  and  Crichton,  W.S.,  Ayent8,-^F.  Clerk — [J.W.| 


6th  March  1842.     . 

Second  Division. — (J.W.) 

No.  157. — William  Rattbay,  Pursuer,  v.  John 
Mbadows  White  af^^d  Mandatory,  Defenders. 

Bankrupt— -Statute  1  and  2  Vict.  c.  110— -Assignee,  Judicial 
—Real  Estate,  Vesting  of— Held  that  the  vesting  order  in  the 
Insolvent  Debtors*  Act,  1  and  2  Vict.  c.  110,  comprehended 
the  real  estate  of  the  bankrupt  situated  in  Scotland,  and,  being 
registered  in  the  General  Register  of  Seisins,  excluded  an  ac^ 
tion  of  adjudication  at  the  instance  of  a  creditor  competing 
with  the  judicial  assignee. 

Archibald  Terry,  formerly  merchant  in  Edinburgh, 
having  gone  to  London,  where  he  was  imprisoned  for 
debt,  applied  to  the  Court  for  the  Relief  of  Insolvent 
Debtors  to  be  discharged,  in  terms  of  the  Statute  1 
and  2  Vict.  c.  110.  Whereupon  an  order  was  made 
by  the  Court,  in  terms  of  the  Statute,  "  vesting  all  his 
real  and  personal  estate  and  effects,  both  within  this 
realm  and  abro€ui,**  in  Mr  Samuel  Sturges  of  Lin- 
coln's-Inn-Fields,  as  provisional  assignee.  Afterwards 
the  Court  ordered  that  the  defender,  Mr  John  Meadows 
White  of  Lincoln's-Inn-Fields,  "  shall  be,  and  he  is 
hereby  appointed  assignee  of  the  estate  and  effects  of 
the  said  Archibald  Torry,  for  the  purposes  of  the  Sta- 
tute." Both  the  original  order  in  favour  of  the  pro- 
visional assignee,  and  also  the  appointment  in  favour 
of  Mr  Meadows  White,  were  recorded  in  the  General 
Register  of  Seisins. 

The  pursuer,  Mr  Rattray,  as  the  indorsee  or  assig- 
nee of  Thomas  Smith  Fairley,  writer  in  Edinburgh, 
raised  two  several  processes  of  adjudication,  as  a  cre- 
ditor of  Torry,  for  the  purpose  of  attaching  and  trans- 
ferring to  him  certain  decrees  of  adjudication  which 
Torry  had  obtained  against  the  Earl  of  Buchan  ;  and 
the  defender  put  in  a  minute  to  the  Lord  Ordinary, 
praying  his  Lordship  to  sist  him  and  his  mandatory  as 
defenders,  and  to  allow  them  to  put  in  defences.  The 
pursuer  having  maintained  that  the  defender,  Mr 
Meadows  White,  as  assignee  under  the  Statute,  had  no 
right  to  claim  any  part  of  Mr  Terry's  real  estate  in 
Scotland,  the  Lord  Ordinary  pronounced  this  interlo- 
cutor : 

"  I2th  February  1841._The  Lord  Ordinary  having  heard 
parties  on  the  minute.  No.  8  of  process,  by  the  English  assig- 
nee, allows  him  Co  lodge  defences  within  eight  days,  but  under 
this  explanation,  that  his  being  allowed  to  do  so  is  not  to  be 
held  as  implying  that  the  real  estate  of  the  bankrupt  in  Scot- 
land is  vested  in  him,  or  as  excluding  any  of  the  pleas  of  the 
pursuer,  but  is  merely  intended  to  put  the  cause  into  proper 
shape  for  having  the  pleas  of  both  parties  stated  and  de- 
cided." 

Afterwards  defiances  having  been  put  in,  the  record 
was  closed,  and  the  Lord  Ordinary  pronounced  an  in- 
terlocutor reporting  the  cause  to  the  Inner- House. 

The  clauses  in  issue  were :  Section  37, 

"  That  all  the  real  and  personal  estate  and  effects  of  such  pri- 
soner, both  within  this  realm  and  abroad  (except  the  wearing 
apparel,  bedding  and  other  such  necessaries  of  such  persoii  and 


his  family,  and  the  working  tools  and  implements  of  such  pri- 
soner, not  exceeding  in  the  whole  the  value  of  £20),  and  all 
the  future  estate,  right,  title,  interest,  and  trust  of  such  pri- 
soner, in  or  to  any  real  and  personal  estate  and  effects  writbin 
this  realm  or  abroad,  which  such  prisoner  may  purchase,  ficc., 
shall  be  vested  in  the  provisional  assignee  for  the  time  being  of 
the  estate  and  effects  of  insolvent  debtors  in  Enghind,  and  such 
order  shall  be  entered  of  record  in  the  same  Court,  and  such 
notice  thereof  sbiill  be  published  as  the  said  Court  shall  di- 
rect; and  such  order,  when  so  made,  shall,  without  any  convey- 
ance or  assignment,  vest  all  the  real  and  personal  estate  and 
effects  of  such  prisoner,  and  all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of  every  nature  and  kind  what- 
soever, and  all  such  debts  as  aforesaid,  in  the  said  provisional 
assignee,"  kc. 

It  is  further  enacted,  section  45f 

"  That  it  shall  be  lawful  for  the  said  Court  for  the  Relief  of 
Insolvent  Debtors,  at  any  time  after  making  any  such  vesting 
order  as  aforesaid,  as  to  the  same  Court  shall  seem  expedienr, 
to  appoint  a  proper  person  or  persons  to  be  assignee  or  assig- 
nees of  the  estate  and  effects  of  such  prisoner  for  the  purposes 
of  this  Act ;  and  when  such  assignee  or  assignees  shall  have 
signified  to  the  said  Court  his  or  their  acceptance  of  the  said  ap- 
pointment, the  estate,  effects,  rights  and  powers  of  such  prisoner, 
vested  in  such  pi  o visional  assignee  as  aforesaid,  shall  imme- 
diately, by  virtue  of  such  appointment,  and  without  any  convey- 
ance or  assignment,  vest  in  the  said  assignee  or  assignees  in  trust 
for  the  benefit  of  the  creditors  of  such  prisoner,  in  respect  of, 
or  in  proportion  to,  their  respective  debts  according  to  the  pro- 
visions of  this  Act,  and  every  such  appointment  shall,  after  ac- 
ceptance thereof,  be  entered  of  record  of  the  said  Court,  and 
such  notice  thereof  shall  be  published  as  the  said  Court  shall 
direct ;  and  every  person  so  appointed  assignee,  shall  be  deemed 
to  be  an  officer  of  the  said  Court,  and  shall  be  liable  as  such  to 
the  control  thereof." 

It  is  further  enacted,  section  46 : 


(f 


That  a  copy  of  any  order,  under  this  Act,  vesring  the  estate 
and  effects  of  any  such  prisoner  in  the  provisional  assignee  of  the 
estates  and  effects  of  insolvent  debtors,  or  of  the  appointment 
under  the  provision  last  hereinbefore  contained,  of  an  assignee 
or  assignees  of  such  estate  and  effects,  such  copy  being  made 
upon  parchment,  and  purporting  to  have  the  certificate  of  the 
provisional  assignee  of  the  said  Court  or  his  deputy  appointed 
for  that  purpose,  indorsed  thereon,  and  to  be  sealed  with  the 
seal  of  the  said  Court,  shall,  in  all  courts  and  places,  and  with- 
out further  proof,  be  recognised  and  received  as  sufficient  evi- 
dence  of  such  order  and  appointment  respectively  having  been 
made,  and  of  the  title  of  the  provisional  assignee,  and  such  other 
ansignee  or  assignees  respectively  under  the  same;  provided 
always,  that  where,  according  to  any  laws  now  in  force,  any 
conveyance  or  assignment  of  any  real  or  personal  property  of 
an  insolvent  debtor  would  be  required  to  be  registered,  enrolled, 
or  recorded,  in  any  registry-office  in  England,  Wales,  or  Ire- 
land, or  in  any  registry-office,  court,  or  other  place  in  Scotland, 
or  any  of  the  dominions,  plantations,  or  colonies  belonging  to 
her  Majesty,  then,  and  in  every  such  case,  such  certified  copy, 
as  hereinbefore  is  described,  of  such  order  under  this  Acr, 
vesting  the  estate  and  efieets  of  any  prisoner  in  the  provisional 
assignee  of  the  said  Insolvent  Debtors'  Court,  and  a  like  certi- 
fied copy  of  the  appointment  of  an  assignee  or  assignees  under 
this  Act  (if  any  such  appointment  shall  have  been  made),  shall 
be  registered  in  the  registry-office,  court,  or  place  wherein  such 
conveyance  or  assignment,  as  last  aforesaid,  would  require  to 
be  registered,  enrolled,  or  recorded.  And  the  registry  hereby 
directed,  shall  have  the  like  effect,  to  all  intents  and  purposes, 
as  the  registry,  enrolment,  or  recording  of  such  conveyance  or 
assignment  as  last  aforesaid,  would  have  had ;  and  the  title  of 
any  purchaser  of  any  such  property  as  last  aforesaid,  for  valu- 
able consideration,  without  notice  of  any  such  order  or  appoint- 
ment as  aforesaid,  who  shall  have  duly  registered,  enrolled,  or 
recorded  his  purchase-deed  previously  to  the  registry  hereby 
directed,  shall  not  be  invalidated  by  reason  of  such  order  at 
aforesaid,  or  by  the  appointment  of  an  assignee  or  assignees  as 
aforesaid,  or  the  vesting  of  such  property  in  him  or  ifaem  con- 
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sequent  tbereapon  respectively,  unless  a  certified  copy  of  such 
order,  and  a  certified  copy  of  such  appointment,  if  any,  shall  be 
registered  as  aforesaid,  within  the  times  following ;  that  is  to 
ssy,  as  regards  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, within  two  months  after  the  date  of  such  order  and  ap- 
pointment respectively,  and  as  regards  all  other  places,  within 
twelve  months  from  the  date  thereof  respectively." 

The  12lst  section  provides,  "  that  this  Act  shall 
not  extend  either  to  Scotland  or  Ireland,  except  where 
expressly  mentioned." 

At  advising,  I6th  November  1841, 

Lord  Medwyn. — I  never  considered  a  case  where  I  bad  greater 
difficulty  in  forming  an  opinion ; — indeed,  I  can  hardly  say  that 
my  opinion  is  the  same  as  when  I  came  to  Court  this  morning. 
Here  the  bankrupt  is  possessed  of  heritable  property  in  Scotland, 
against  which  decree  of  adjudication  is  sought  at  the  instance  of 
an  alleged  creditor.  Mr  White  appears  in  the  process  of  adjudi- 
cation, and  is  allowed  to  lodge  defences,  in  which  he  pleads,  that 
by  the  vesting  order,  the  whole  of  the  heritable  estate  belong- 
ing to  the  bankrupt  is  vested  in  him.  The  terms  of  that  vest- 
ing order  are  rery  broad ;  therefore,  the  question  just  comes  to 
be,  whether,  under  the  37ih  section  of  the  Act,  the  heritable 
property  belonging  to  the  bankrupt  is  so  vested  in  Mr  White  as 
to  entitle  him  to  have  the  adjudication  dismissed  ?  Now,  I 
thooght  that  the  two  sections  in  the  Act  (37  and  46,)  had  a  very 
marked  bearing  on  each  other,  and  would,  if  we  bad  to  deal 
with  them  alone,  be  decisive  on  the  point ;  and  it  is  to  be  ob- 
served, that  the  words  of  the  Bankrupt  Act  are  sery  similar  to, 
and  closely  connected  with,  the  Insolvent  Act ; — indeed,  the 
clause  in  the  one  seems  to  be  copied  from  the  other.  But  the  great 
difficulty  is  occasioned  by  the  IQlst  section,  where  it  is  said 
that  the  provisions  of  the  Act  are  not  to  extend  to  Scotland 
unless  where  Scotland  is  expressly  mentioned.  In  the  case  for 
Rattray,  p.  22,  an  illustration  of  the  principles  of  interpretation 
for  which  he  contends  is  stated,  and  6  Geo.  IV.  c.  14,  §  135, 
IS  quoted,  where  I  did  not  expect  to  see  it,  as  it  occurs  to  me  to 
be  more  favourable  to  the  views  of  Mr  White.  I  cannot  go 
along  with  the  argument  in  Rattray's  case,  p.  23,  for  this  simple 
reason,  that  the  heritable  property  must  first  be  in  the  commis- 
sioner before  it  can  be  reconveyed.  If  in  the  English  Courts 
it  has  been  held  that  the  words  **  within  this  realm*'  embrace 
Scotland,  we  can  scarcely  go  against  that  opinion,  as,  in  the 
event  of  an  appeal,  there  can  be  no  doubt  how  the  case  would 
be  decided  ;  but  in  neither  minute  is  it  said  that  there  are  de- 
cided cases  on  this  point.  I  own  that  I  came  to  the  Court  im- 
pressed with  the  notion  which  is  assumed  in  Rattray's  case,  that 
the  interpretation  of  the  Insolvent  Act  muse  be  the  same  as  of 
the  Bankrupt  Act — (reads  25th  section  of  Bankrupt  Act).  In 
the  26th  section  there  is  a  remarkable  change  in  the  diction. 
But  I  would  be  very  much  guided  by  the  interpretation  which 
the  English  Courts  put  upon  the  Statutes. 

lAffd  Moncreiff. — I  have  great  difficulty  in  this  case ;  and  the 
Court  is  placed  in  a  difficult  situation,  for  the  Statute  is  entirely 
English  ;  and  whoever  drew  it,  must  have  been  profoundly  igno- 
rant of  the  mode  of  transmitting  and  vesting  property  in  Scot- 
land. I  assent  to  the  rules  quoted  from  Bacon  as  to  the  inter- 
pretation of  Statutes ;  and  in  conformity  with  that  rule,  when 
I  read  the  words  of  the  last  clause  of  the  Act,  that  none  of  its 
provisions  shall  extend  to  Scotland  unless  where  Scotlnikd  is 
expressly  mentioned, — and  when  I  find  that  in  the  S7th  section 
Scotland  is  not  once  named,  I  should  have  thought  that  Scot- 
land could  not  have  been  intended  to  be  brought  within  the 
enactment,  and  I  still  incline  to  think  so.  My  difficulty  is  created 
by  the  clause  relating  to  the  registries ;  but  even  here  it  must 
be  observed,  that  it  is  only  by  implication  that  Scotland  is  men- 
tioned. This  is  a  strange  clause,  and  one  which  I  don't  under- 
stand ;  it  is  strange  if  merely  registering  is  to  give  a  title  ;  for 
nothing  is  said  of  infeftment.  But  unquestionably  the  impli- 
cation from  this  elause  is,  that  Scotch  heritage  was,  upon  re- 
gistry of  the  vesting  order,  intended  to  be  vested  in  the  assig- 
nee. Then,  again,  the  clause  in  the  vesting  order  covers  Scot- 
land under  the  words  **  within  this  realm  or  abroad."  Now,  all 
this  is  by  implication,  and  it  does  seem  to  me  that  rhe  clause  at 
the  end  of  the  Act  must  jait  have  been  put  in  with  the  view 


of  providing  for  such  a  case,  where,  by  possibility,  Scotland 
might  be  supposed  to  be  embraced,  and  preventing  it  being  so 
embraced  unless  specially  mentioned.  Unless  this  was  the  in- 
tention in  introducing  that  last  clause,  I  cannot  understand  its 
use  at  all. 

jLord  Meadowbank T  have  no  difficulty  in  this  case.  Look- 
ing to  the  whole  history  of  the  bankrupt  law,  both  in  England 
and  Scotland,  I  think  that,  according  to  the  fair  and  legitimate 
construction  of  the  Statute,  and  of  its  introductory  clause,  it 
was  intended  to  vest  a  bankrupt's  real  estate  in  Scotland  in  the 
provisional  assignee.  For  a  considerable  time  it  was  doubted 
whether  a  commission  of  bankruptcy  vested  the  personal  estate 
of  the  bankrupt  abroad  in  the  assignee,  and  there  was  much  in- 
consistency in  the  decisions  on  this  point.  But  at  length  it 
was  settled  that  the  domicile  of  the  bankrupt  should  regu- 
late his  personal  estate  wherever  situated,  and  that  when  in 
Scotland,  it  should  be  held  conveyed  by  the  commission  of  bank- 
ruptcy. At  a  later  period  several  eminent  lawyers  wished  to 
assimilate  the  laws  as  to  the  vesting  of  a  bankrupt's  real  and 
personal  estate ;  and  the  case  of  Stein,  quoted  in  White's  case,  p. 
4,  shows  the  leaning  at  that  time,  and  which  continued  till  the 
6th  Geo.  IV.  c.  16,  was  enacted ;  although  Lord  Eldon,  in  the 
case  of  Selkrig,  put  to  rights  certain  objectionable  doctrines 
which  had  been  expressed  in  that  case  of  Stein.  Now,  observe 
what  was  done  by  that  Statute.  Lord  Moncreiif  has  expressed 
a  doubt  whether  it  applies  to  Scotland,  but  I  have  no  doubt 
that  the  Legislature  did  contemplate  real  estate  in  Scotland,  and 
intended  it  to  vest  first  in  the  trustees,  and  upon  their  denuding, 
in  the  assignee.  In  short,  the  Legislature  wished  to  put  bank- 
rupts in  England,  Ireland  and  Scotland,  on  the  same  footing. 
For  any  difficulty  as  to  the  meaning  of  the  words  in  section  12, 
'*  both  within  this  realm  and  abroad,"  is  removed  by  the  64th 
section,  where  we  have  **  England,  Scotland  and  Ireland"  spe- 
cified,— a  clause  which  would  be  an  absolute  absurdity  if  the 
Legislature  bad  not  meant  to  convey  the  whole  property 
belonging  to  tbe  bankrupt,  whether  in  England,  Scotland  or 
Ireland.  Now,  having  got  this,  we  have  a  parliamentary  in- 
terpretation of  a  parliamentary  term,  and  we  are  bound  by  it. 
It  has  been  said  that  the  wonls  "  within  this  realm  or  abroad" 
can  only  refer  to  the  dominions  subject  to  the  Legislature,  and 
that  it  is  absurd  to  give  the  words  a  more  extensive  signification. 
I  am  not  sure  of  this.  It  seems  to  me  quite  competent  to  make 
such  a  statutory  provision ;  and  the  jua  gentium  would  lead 
foreign  countries  to  give  the  same  interpretation  to  the  clause 
as  that  designed  by  the  enacting  Legislature.  I  don't  say  that 
this  would  necessarily  follow,  but  merely  that  such  a  provision 
is  competent,  and  not  jn6t  an  absurdity.  Now,  observe  the 
provisions  of  our  own  Bankrupt  Act  2  and  3  Vict.  c.  41,  §79 — 
(reads). — We  are  ignorant  of  the  forms  for  vesting  real  estates 
in  England,  yet  it  is  enacted  that  rhe  act  and  warrant  of  con-, 
firmation  shall  vest  in  the  trustee  all  the  real  estate  in  England 
belonging  to  the  bankrupt.  In  like  manner,  tbe  framers'of 
the  English  Bankrupt  Act  were  ignorant  of  the  forms  for  vest- 
ing real  estates  in  Scotland,  yet  they  provide  for  its  vesting  in 
the  trustee,  and  upon  his  denuding,  in  the  assignee.  In  short,  it 
was  just  intended  to  assimilate  the  two  Acts;  and  the  Legisla- 
ture, without  condescending  to  particulars,  considers  it  sufficient 
to  say,  that  the  real  estate  is  vested  in  a  particular  party,  leaving 
it  to  him  to  find  out  the  proper  mode  of  completing  the  con- 
veyance. But  this  case  does  not  depend  on  either  of  those 
Statutes,  but  on  tbe  Insolvent  Act  1  and  2  Vict.  c.  110.  Mr 
Torry  applied  for  the  benefit  of  this  Act,  and  the  Court  pro- 
nounced an  order  vesting  tbe  whole  of  his  property,  **  within 
this  realm  or  abroad,"  in  the  person  of  the  provisional  assignee ; 
and  by  a  subsequent  appointment  Mr  White  is  made  assignee 
in  the  room  of  the  provisional  assignee.  Then  under  the  46th 
section  of  the  Act,  this  gentleman  records  the  vesting  order  in 
the  Register  of  Sasines  in  Scotland ;  and  the  real  question 
comes  to  be,  whether  the  37th  section  comprehends  real  estate 
in  Scotland.  If  this  clause  had  stood  alone,  and  without  limita- 
tion, it  must  have  been  held  to  comprehend  real  property  situ- 
ated in  Scotland ;  but  it  is  said  that  it  is  controlled  by  tbe  pro- 
vision in  the  last  clause  of  the  Statute,  which  enacts,  that  unless 
expressly  mentioned,  the  Act  does  not  extend  to  Scotland. 
Now,  I  lay  aside  all  implication,  and  ask  whether  Scotland  is 
expressly  mentioned  in  tbe  37th  section?  It  does  appear  to  me 
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to  be  exprenly  mentioned,  and  I  am  surprised  that  there  should 
lie  any  doubt  of  this.  One  great  object  of  the  Act  was  to  en- 
able the  insoWent,  in  the  most  effectual  manner,  to  distribute 
among  his  creditors  his  estate,  whether  in  England  or  abrond, 
and  therefore,  it  would  be  most  extraordinary  if  Scotland  is  to 
be  excluded.  If,  while  facilities  are  afforded  for  the  destribu- 
tion  among  his  creditors  of  all  the  insolvent's  property  wherever 
situated,  property  in  Scotland  alone  is  to  be  exempted  from 
these  provisions.  This  appears  to  me  to  be  a  construction  so 
singular,  that  if  by  any  of  the  ordinary  rules  of  interpretation, 
we  can  comprehend  Scotland,  we  must  adopt  that  rule.  Now, 
taking  the  strictest  rule  of  construction,  we  are  not  bound  by 
the  last  clause  of  the  Statute  to  hold  that  the  37th  section  does 
not  apply  to  Scotland,  unless  the  eight  letters  of  which  "  Scot- 
land" is  composed  be  found  therein.  Suppose  the  words  used 
bad  been  "  North  Britain,"  or  ••  Great  Britain,"  would  not 
these  expressions  have  been  equivalent  to  an  express  mention  of 
Scotland  ?  Now  I  say  that  when  we  find  a  term  in  this  37th 
section  which,  in  common  parlance,  in  the  language  of  law  and 
of  the  Courts,  and  above  all,  which  in  parliamentary  language 
and  according  to  parliamentary  interpretation  comprehends  Scot- 
land, we  are  not  entitled  to  give  that  term  a  more  limited  in- 
terpreution.  This  term  is  "  realm,"  or  ••  kingdom,"  which 
comprehends  the  whole  United  Kingdom  of  Great  Britain  and 
Ireland.  Thus,  in  the  common  parliamentary  expression,  *'  Kings 
and  Queens  of  this  realm,"  Is  not  Scotland  comprehended 
here?  And  where  an  enactment  is  intended  to  apply  to  a 
portion  of  the  realm,  the  expression  invariably  used  is,  "  that 
part  of  the,"  &c.  Looking  to  6  Geo.  IV.,  where  the  vesting 
clause,  with  the  exception  of  a  few  words,  is  the  same,  we 
find  an  explanation  given  of  the  word  "  realm,"  and  that  it 
comprehends  Scotland.  This  Statute  does  the  same  thing. 
It  provides  for  the  registering  the  orders  in  Scotland,  althougb 
it  does  not  specify  in  what  particular  register,  and  the  termi- 
nation of  this  clause  (§  46,)  to  my  mind  settles  the  question 
by  the  use  of  the  words  '*  Great  Britain."  This  would  be  an 
absurdity  if  no  estate  had  been  vested.  Now,  looking  to  the 
effect  of  the  construction  which  we  are  called  upon  to  make, 
viz.,  to  exclude  Scotland  which  is  nominatim  comprehended, 
to  hold  the  46th  section  as  unnecessary  and  of  no  meaning, 
it  appears  to  me  to  be  opposing  all  the  sound  rules  of  interpre- 
tation ;  and  indeed  to  be  stultifying  the  Statute  itsell.  There- 
fore,  I  am  clear  of  opinion,  that  under  the  word  **  realm,"  Soot- 
land  is  comprehended. 

The  Coart  being  divided,  appointed  the  case  to  be 
laid  before  the  other  Judges,  who  returned  the  follow- 
ing opinions : 

Lard  PreBtdent  (Boyle)^  Lords  GiUtes^  Mackenzie, 
FuUertoHf  Cockbum,  Cuninghame,  and  Murrey : 

"  This  is  a  case  of  riovelty,  regarding  the  interpretation  of  a 
recent  Statute  for  the  relief  of  insolvent  debtors  in  England, 
but  it  does  not  appear  to  be  attended  with  much  difficulty,  par- 
ticularly when  we  keep  in  view  the  late  alterations  that  have 
been  adopted  by  the  Legislature  with  regard  both  to  the  English 
and  Scottish  bankrupt  law. 

*'  Considerable  progress  was  made  by  the  dedsiona  of  the 
Courts  of  the  two  countries  in  bringing  the  personal  estates  of 
bankrupts,  wherever  situated,  under  the  law  of  the  domicile  of 
the  bankrupt,  and  thereby  facilitating  their  distribution  among 
the  creditors ;  and  as  far  as  was  consistent  with  the  state  of  the 
law  as  to  real  property,  a  similar  melioration  was  manifested 
both  in  Scotland  and  England. 

**  The  important  enaotflsent  in  the  English  Bankrupt  Act  of 
6th  Geo.  IV.  c  16,  however,  put  the  real  estate  of  the  bank- 
rupt equally  under  the  control  of  the  commissioners  as  the  per- 
sonal estate,  and  empowered  them  to  convey  the  same  to  the 
assignees  for  the  benefit  of  the  creditors,  as  effectually  as  the 
personal  estate. 

**  The  clause  in  that  Statute  is  quoted  at  page  6  of  the  re- 
«poDdent*s  case,  and  after  declaring  in  the  12th  section  that  the 
effect  of  the  commission  of  bankrupt  should  be  to  convey  to  the 
commissioners  *  all  the  bankrupt's  lands,  tenements,  and  here- 
ditaments, both  within  this  realm  and  abroad,'  it  unequivocally 
proceeds,  in  the  64th  section,  to  provide  for  the  trftDiference  of 


all  the  bankrupt'^  lands,  tenements,  and  hereditamrnts  in  Eng- 
Itind,  Scotland,  and  Ireland,  Hnd  in  any  of  the  dominions,  colo- 
nies, and  plantations  of  his  Mnjes^ty. 

**  Both  the  real  and  personal  estHtes  of  bankrupts  were  thus 
for  the  first  time  put  on  the  fmme  footing  by  the  operation  of 
law,  and  without  the  necessity  of  any  circuitous  or  expensive 
forms. 

"  Such  being  the  salutary  provision  made  as  to  bankrupts  in 
England^  it  is  not  surprising  that  a  provision  of  a  similar  nature 
should  have  been  subsequently  introduced  into  the  late  Bank- 
rupt Act  for  Scotland,  and  this  has  accordingly  been  done,  as 
is  shown  by  the  enactment  at  page  10  of  the  case  for  the  pur- 
suer. 

**  The  transference  of  real  property  is  thus  completed  by  its 
actual  vesting  in  the  assignees  in  England,  and  trustee  in  Scot- 
land, by  virtue  of  the  act  and  declaration  of  the  law. 

**  When  the  Legislature  then  thought  fit  to  establish  a  new 
law  for  the  relief  of  insolvent  debtors  from  the  imprisonment 
under  which  they  laboured  in  England,  the  1st  and  2d  of  her 
Mdjesty,  c.  110,  under  which  this  question  arises,  was  passed. 

**  The  sections  referred  to  are  at  pages  6,  7.  and  8  of  defen- 
der's case. 

"  Now,  one  cannot  think  it  at  all  surprising  that  as  to  the 
real  estates,  as  well  as  the  personal  estates,  of  such  insolvents 
as  were  to  be  relieved,  similar  enactments  to  these  in  the  Bank- 
rupt Act  should  be  introduced ;  and  accordingly  it  is  seen  that 
they  are  described  in  both  Statutes  in  the  precise  same  worda 
as  to  their  situation,  viz.,  *  both  wUkin  this  realm  and  abroad" — 
these  words  in  the  Bankrupt  Act  being  preceded  by  all  the 
bankrupt's  '  lands,  tenements,  and  hereditaments,'  and  in  the 
Insolvent  Act  by  the  words — *  all  the  real  and  personal  estate 
and  effv'Cts  of  such  prisoner.' 

'*  Now,  as  the  Bankrupt  Act,  in  the  64th  section,  provides 
that  the  commissioners  shall,  by  deed  indented  and  enrolled  in 
any  of  his  Majesty's  Courts  of  record,  convey  to  the  assignees 
for  the  benefit  of  the  creditors  (as  had  previously  been  vested 
in  them),  '  all  lands,  tenements,  hereditaments,  except  custo- 
mary or  copyhold,  in  England,  Scotland,  Ireland,  or  in  any  of  the 
dominions,  plantations,'  &c.,  we  have  here  the  expreu  declara- 
tion of  the  Legislature  itself,  that  by  the  use  of  the  words  '  tkia 
realm,*  it  held  Scotland  and  Ireland  to  be  included  as  well  m 
England.  Why,  then,  should  a  more  limited  interpretation  be 
put  on  the  words  '  within  thie  realm,*  when  used  in  the  Insolvent 
Act,  as  to  the  real  and  personal  estate  of  the  prisoner  vesting  in 
his  provisional  assignee  ? 

'*  The  term  realm  is  in  the  one  Statute  clearly  used  as  appli- 
cable to  the  whole  of  the  United  Kingdom,  and  we  can  see  no 
ground  for  holding  that  it  is  to  be  read  in  the  other  Statute  as 
of  a  more  limited  import.  The  pursuer  seems  to  contend  that 
it  includes  neither  Scotland  nor  Ireland  in  its  use  in  the  Insol- 
vent Act ;  and,  to  be  consistent,  he  must  hold  that  Scotland  is 
equally  excluded  by  the  words  '  and  abroad,* 

"  But  it  really  appears  that  the  46th  section  of  the  Act,  not 
to  dwell  on  any  more  of  it,  is  sufficient  to  show  that  Scotland 
was  clearly  held  as  included  in  the  provisions  contained  in  the 
37th  section,  by  the  words  '  within  this  realm,*  as  it  is  there 
expressly  provided,  that  where,  by  any  law  now  in  force,  any 
conveyance  or  assignment  of  any  real  or  personal  property  oif 
any  insolvent  debtor  would  be  required  to  be  registered,  en- 
rolled or  recorded  '  in  any  registry  in  England,  Wales  or  Ire- 
land, or  in  any  registry*office,  court,  or  other  place  in  Scotland,' 
the  certified  copy  or  order  under  the  Act  *  shall  be  registered  in 
the  registry-office,  court,  or  place  wherein  such  conveyance  or 
assignment,  as  last  aforesaid,  would  require  to  be  regiatered, 
enrolled  or  recorded.'  It  is  no  sufficient  answer  as  to  the  effect 
of  this  clause  to  say,  that  registration  in  Scotland  is  inapplicable 
to  a  mere  conveyance  of  real  property.  Registration  is  requi- 
site in  regard  to  sasines  and  other  instruments  connected  with 
real  estate  in  Scotland,  and  there  is  here  an  express  recognition 
of  the  necessity  of  following  out  the  system  of  registration  ap- 
plicable to  an  order  as  to  rral  as  well  as  personal  property  under 
the  Act. 

**  Now,  after  this,  to  hold  that  this  Statute  did  not  at  all 
comprehend  or  provide  for  the  vesting  in  the  assignees  autho- 
rised by  this  Act  of  the  real  estate  of  an  ipsolvent  in  Scotland, 
seemi  to  be  a  proposidoo  altogether  untenable. 


1842.] 


IN  THE  COURT  OF  SESSION,  Ac. 


335 


"  Without  dwelling  more  upon  the  matter,  it  appears  to  us 
that  we  have  the  declaration  of  the  Statute  itself,  that  it  did 
mean  to  extend  its  operation  in  the  above  respect  to  Scotland, — 
as  the  provision  as  to  the  registration  in  the  46th  section  never 
otherwise  could  have  been  introduced,«-and  therefore  the  pro- 
viso in  the  12l8t  section,  as  to  the  Act  not  applying  to  Scotland, 
unless  where  '  it  is  expretsfy  mentioned,*  is  in  this  particular  quite 
inapplicable, — the  term,  this  realm,  being  used  as  including  the 
whole  United  Kingdom,  of  which  Scotland  is  a  part.  It  has 
already  been  seen  that  such  is  the  dear  meaning  of  the  words 
'  this  realm,'  as  occurring  in  the  late  English  Bankrupt  Act ; 
and  yet  in  that  very  Statute  it  is  likewise  provided  in  the  136th 
section,  *  that  it  shall  not  extend  to  either  Scotland  or  Ireland, 
except  where  the  same  are  expressly  mentioned.'  But  as  in  re- 
ference to  the  provision  in  the  12th  section,  that  the  persons 
appointed  by  the  commission  shall  take  order  and  direction  of 
all  the  bankrupt's  lands,  tenements  and  hereditaments,  '  both 
within  this  realm  and  abroad,'  the  64th  section  afterwards  ex- 
pressly provides  that  these  commissioners  shall  *  convey  to  the 
assignees,  for  the  benefit  of  the  creditors  aforesaid,  all  lands, 
tenements  and  hereditaments  (except  copy  or  customary  hold), 
in  England,  Scotland  and  Ireland,'  &c,  there  cannot  be  a  doubt 
that  the  clause  as  to  the  Act  not  extending  either  to  Scotland 
or  Ireland,  except  where  the  same  are  expressly  mentioned,  is 
quite  inapplicable  to  the  present  question." 

Ztord  Ivory  : 

"  I  have  arrived  at  the  same  conclusion.  It  seems  to  me  im- 
possible to  dispute  (maintain  ?)  that  an  enactment  conceived  in 
such  broad  terms  as  to  include  '  all  the  real  and  personal  estate 
of  the  prisoner,  both  within  thie  realm  and  abroad,*  except  such 
trifling  articles  as  his  wearing  apparel,  working  tools,  &c., — 
and  even  these  only  to  an  extent.'  not  exceeding  in  whole  the 
value  of  £20,' — should  yet  not  reach  the  real  estate  of  such 
prisoner  situate  in  Scotland.  It  is  no  answer  that  the  Statute 
is  declared  '  not  to  extend  either  to  Scotland  or  Ireland,  ex- 
cept where  expressly  mentioned,'  It  is  conceded  (pursuer's  ad- 
ditional case,  p.  10),  that  without  expressly  mentioning  Scot- 
land, Scotland  would  necessarilv  have  been  intended  to  be  in- 
cluded under  such  general  worus  as  '  Great  Britain,'  or  *  the 
United  Kingdom.'  But  if  so,  the  same  necessity  of  construc- 
tion must  be  equally  operative  to  include  Scotland,  under  the 
general  words  *  within  this  realm  or  abroad.'  I  am  very  dearly 
of  opinion,  that,  as  applied  to  both  Ireland  and  Scotland,  '  this 
realm*  must  here  be  interpreted  as  of  identical  meaning  with 
*  the  United  Kingdom,'  or  '  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland.'  And  I  can  in  no  view  adopt  a  reading  of  the 
Statute  which  would,  contrary  to  its  whole  policy,  and  in  the 
face,  as  it  seems  to  me,  of  all  common  sense,  allow  even  the  in- 
solvent himself  (supposing  the  question  were  with  him),  on  the 
one  hand,  to  demand  the  privileges  of  the  Statute,  and  on  the 
other,  to  withhold  from  his  creditors,  it  might  be,  the  most  valu- 
able portion  of  bis  estate,  merely  because  ic  happened  to  be  si- 
tuate in  Scotland." 

(^Lord  Jeffrey  absent  from  indisposition.) 

At  finally  disposing  of  the  cause,  Lord  Medwyn 
and  Lord  moncreiff^ expressed  their  adherence  to  their 
former  opinions. 

The  Jiord  Justice-Clerk  said  he  concurred  with  the 
opinion  of  the  Lord  Justice-General. 

Lord  Meadmcbank  returned  the  foUoitring  written 
opinion : 

*'  In  this  case  I  had  the  misfortune  to  differ  from  my  two 
brethren.  Lord  Medwyn  and  Lord  Moncreiff,  when  the  case 
was  advised  by  this  Division,  and  had  an  opportunity  then  of 
stating  fully  the  views  which  I  entertained  with  regaid  to  the 
Acts  of  Parliament  in  question.  It  is,  therefore,  unneces- 
sary for  me  to  say  more  at  present  than  that  I  retain  my  former 
opinion,  and  concur  entirely  with  the  views  ol  the  consulted 
Judges." 

The  Court  pronounced  an  interlocutor  in  terms  of 
the  opinions  of  the  consulted  Judges. 
Defenders'-  Authorities.~.Royal  Bank  v.   Stein,  20th  Jann« 


ary  1813;  1  Ro$ie,  4G2.  Selkrig  v.  Davies  and  Salt,  2  Dow 
245.  6  Geo.  IV.  c.  16.  §  12,  64.  2  and  3  Vict.  c.  41,  §  79. 
7  Bacon,  452.  2  Dwarris  on  Statutes,  703.  Cooke's  Law  and 
Practice  of  the  Court  for  the  Relief  of  Insolvent  Debtors,  2d 
edit.  p.  64. 

Lord  Ordinary,  Cockburn — Act,  Ru8<<ell ;  William  Mason, 
S.S.C.,  Agent — Alt,  More;  W.  and  J.  B.  Douglas,  W.S., 
Agents.^T.  Clerk |  J.W.J 


8^A  March  1842. 
Second  Division. — (J.  W.) 

No.  158. — Mrs  Fbances  Rennie  and  Husband, 
Pursuers^  v.  James  Ritchie,  Defender^ 

Process — Accounting. 

Special  case,  in  which  the  interlocutor  of  the  Lord 
Ordinary  was  adhered  to,  with  additional  expenses— 
Vide  ante,  Vol.  XIII.  p.  73. 


9ih  March  1842. 
Second  Division (J.  W.) 

No.  159* — George  Brechin,  Advocator,  v,  William 

Taylor,  Respondent. 

Cessio— Aliment — Act  of  Grace  1696 — A  party  having  peti* 
tionedfor  cessio,  to  which  he  was  found  entitled,  on  condition 
of  assigning  £5  of  his  wages  for  behoof  of  his  creditors;  and 
he  having  refused,  was  in  consequence  incarcerated  on  the  war" 
rant  under  which  he  petitioned.  An  application  for  aliment 
under  the  Act  of  Orace,  or  alternatively  for  liberation,  re* 
fused. 

The  advocator  is  due  to  the  respondent  the  sum  of 
£20.  12.  7.,  besides  expenses  of  process  and  dues  of 
extract,  as  constituted  by  a  decree  of  the  Sheriff-sub- 
stitute of  Aberdeenshire,  of  date  8th  July  1840.  He 
raised  in  consequence  a  process  of  cessio  bonorum,  and 
when  under  examination,  deponed,  that  he  was  a  single 
man,  and  in  the  receipt  of  from  £26  to  £30  per  annum, 
and  board  and  lodging  from  his  employer.  In  these  cir« 
cumstances,  the  Sheriff  found  him  entitled  to  the  benefit 
of  cessio,  on  condition  of  his  assigning  £5  out  of  his  wages 
for  the  benefit  of  his  creditors.  When  this  assignation 
was  prepared  and  presented  to  him,  he  refused  to  sign 
it.  In  consequence,  the  respondent  caused  the  warrant 
he  had  obtained,  and  which  was  that  founded  on  by 
the  advocator  in  his  petition  for  cessio,  to  be  put  in 
force.  The  advocator  was  accordingly  apprehended, 
and  lodged  in  the  jail  of  Aberdeen.  Two  days  there- 
after, he  presented  a  petition  for  modification  of  ali- 
ment under  the  Act  of  Grace  1696,  afler  considering 
which  the  Magistrates  pronounced  the  following  inter- 
locutor : 

**  \5th  December  1S41 In  respect  it  appears  from  the  pri- 
soner's deposition,  that  bis  imprisonment  arises  from  bis  refusal 
to  do  an  act  ordained  by  a  competent  court,  and  wbicb  is  within 
bis  power,  refuses  to  modify  an  aliment  to  bim  in  hoe  statu** 

(Signed)        "  James  Forbes,  B,** 

The  prisoner  advocated,  and  pleaded — That  in  the 
circumstances  stated,  and  the  advocator  not  having 
been  incarcerated  for  the  non-performance  of  any  ob- 
ligation in  the  nature  of  factum  prestandum,  but  simply 
for  non-payment  of  a  civil  debt,  there  were  no  termini 
habiles  in  law,  and  no  grounds  in  point  of  fact,  on 
which  an  aliment  ought  to  have  been  withheld  from 
the  advocator,  and  the  cause  ought  instantly  to  be  re- 
mitted to  the  Magistrates  of  Aberdeen,  with  instruc- 


336 


REPORTS  OF  CASES  DECIDED 


[March 


tions  to  modify  such  aliment  as  your  Lordships  shall 
deem  reasonable,  or  otherwise  to  liberate  the  advoca- 
tor from  jail: — Smith  v.  Christie,  18th  January  1776, 
Mor.  Diet,  of  Dec,  Vols.  XXVII.  and  XXVIII.,  p. 
11,816.  Aitkin  v.  Gray,  27th  May  1790,  Mor.  Diet, 
of  Dec,  Vols.  XXVII.  and  XXVIIL,  p.  1 1,819-  The 
Act  of  Grace.  Geikie  v.  his  Creditors,  9th  February 
1833,  S.  and  D.,  Vol.  XL,  p.  372. 

Pleaded  for  respondent — As  the  incarceration  of  the 
advocator  does  truly  proceed  from  his  refusal  to  ob- 
temper  the  order  of  a  competent  court,  pronounced  in 
a  process  founded  upon  the  warrant  of  his  present  im- 
prisonment; and  as  it  is  still  in  his  power  to  operate 
his  release  by  complying  with  the  said  order,  he  is  not 
entitled  to  the  benefit  or  the  provisions  of  the  Act  of 
Grace,  nor  has  he  any  claim  in  law  for  aliment  as 
against  the  respondent,  nor  failing  such  aliment,  to  be 
liberated  from  jail : — Turner  r.  Ross,  2d  December 
1709,  Mor.  Diet,  of  Dec,  p.  11,802.  Act  of  Grace. 
Glasswell  v.  Durham,  28tb  December  1710,  Mor.  Diet, 
of  Dec.  p.  7460. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  Zd  March  1842 The  Lord  Ordinary  having  henrd  counsel 

for  the  parties,  and  thereafter  made  avizandum,  and  considered 
the  caiixe,  appoints  the  parties  to  print  the  note  of  advocation, 
along  with  the  reasons  and  answers  ;  and  when  printed,  appoints 
the  same  to  be  boxed  to  the  Lords  of  the  Second  Division,  in 
order  that  the  same  may  be  reported  to  ibe  Court. 

**  Note, — The  advocator  Brechin,  prisoner  in  the  j>«il  of  Aber- 
deen, before  he  was  imprisoned,  raised  a  process  of  cezsio  bO" 
norum  before  the  Sheriff  of  Aberdeenshire.  The  Sheriif,  on 
the  5th  of  August,  found  htm  entitled  to  the  benefit  of  the  cessio, 
on  condition  of  his  assigning  £5  annually  out  of  bis  wages  to 
a  trustee  for  the  benefit  of  bis  creditors.  When  the  assigna- 
tion was  presented  to  him  he  refused  to  sign  it,  and  no  further 
steps  were  taken  by  him  in  the  process  of  eeftsio.  The  respon- 
dent then  incarcerated  Brechin,  who  presented  i  petition  to  the 
Magistrates  of  Aberdeen  for  aliment,  under  the  Act  of  Grace 
1696.  The  Magistrates  of  Aberdeen  refused  the  aliment,  on 
the  ground  that  the  advocator  had  refused  to  obey  the  order  of 
a  competent  court,  which  was  within  his  power.  The  advo- 
cator pleads  that  be  is  here  incarcerated  for  a  debt,  and  that, 
whether  he  is  entitled  to  a  cessio  or  not — and  even  supposing 
that  be  is  denied  the  benefit  of  the  eesiio  from  misconduct — he 
is  on  the  footing  of  a  debtor  not  able  to  aliment  himself;  so 
that  his  niscondact  in  the  cessio  cannot  operate  against  him  in 
the  proceedings  under  the  Act  of  Grace,  where  be  appears  as  a 
civil  debtor.  In  support  of  that  view,  he  has  referred  to  the 
case  of  Geikie  v.  bis  Creditors,  9tb  February  1^33,  US.  and  D. 
372, — where  the  Court  gave  an  addition  to  aliment  under  the 
Act  of  Grace  to  a  party  whose  ce»zio>  was  refused,  on  tbe 
ground  that  he  was  believed  to  be  concealing  bis  funds.  There 
may  be  room,  however,  for  a  distinction  between  that  case  and 
the  present,  when  there  appears  nothing  to  prevent  the  pursuer 
signing  tbe  assignation  which  had  been  ordered,  whatever  the 
effect  of  it  may  be." 

At  advising,  the  Court  pronounced  the  following  in- 
terlocutor : 

"  In  respect  that  the  incarcerating  creditor  states  that  he  will 
liberate  tbe  advocator  as  soon  as  be  signs  tbe  assignation  pre- 
pared, and  previously  presented  to  him  under  the  order  of  the 
Sheriff  in  the  process  of  cessio,  and  that  tbe  debtor  may  ob- 
tain liberation  from  prison  whenever  be  chooses,  by  complying 
with  tbe  said  order  of  the  Sheriff,  Refuse  the  note  of  advoca- 
tion, remit  the  caMw  simpUciter  to  tbe  Magistrates  of  Abf^rdeen, 
and  decern." 

Lord    Ordinary^   Murray — Act.    A.    M'Neill ;    J.    Stuart, 

Agent — Alt,  W.  E.  Aylon;  Campbell  and  Trail,  Agents F. 

C/er*.~|  J.  W.  I 


9M  March  1 842. 
Second  Division (J.  W.) 

No.  160.^Mrs  M.  Weddebburn  or  Hawkins  and 
Husband,  and  Mandatory,  Pursuers,  v.  Sir  David 
Weddebburn  and  Others,  Defenders* 

Process — Lis  Pendens — Foreign — Diligence — A  party  having 
instituted  a  suit  in  the  Court  of  Chancery,  which  teemed  the 
proper  forum  for  the  contideration  of  hit  claims,  thereajier 
brought  an  action  on  the  tame  ciaima,  and  against  the  tame  de- 
fendantt,  in  the  Court  of  Session,  for  the  purpote  oftuing  out 
diligence  on  the  dependence  againtt  their  property  tiluated  in 
Scotland —  7%e  Court  repelled  a  preliminary  defence  founded 
on  lis  pendens,  but  appointed  the  pursuer  to  lodge  a  minute 
stating  the  progress  made  before  the  Master  in  Chancery,  and 
what  orders  had  been  issued. 

In  tbe  year  1796  the  late  Mr  David  Webster, 
Mr  John  Wedderburn,  and  the  defender  Sir  David 
Wedderbum  (then  Mr  David  Wedderburn),  entered 
into  partnership  in  terms  of  a  contract  of  copartnery. 
During  the  subsistence  of  the  partnership,  Mr  Andrew 
Colvile,  one  of  the  defenders  (then  Andrew  Wedder- 
burn), was  conditionally,  and  to  the  effect  of  enabling 
him  to  sign  the  company  firm,  assumed  a  partner,  but 
he  was  not  to  share  in  the  profits  or  losses  of  the  com- 
pany. 

David  Webster  died  on  21st  March  1801,  leaving 
a  will,  appointing  his  wife  and  his  two  partners,  Mr 
John  Wedderburn  and  Sir  David  Wedderburu,  his 
executors  in  trust. 

In  terms  of  the  contract  of  copartnery,  the  represen- 
tatives of  Mr  Webster  were  entitled  to  a  share  of  the 
profits  from  the  time  of  his  death  till  May  1801. 
Thereafter  the  business  was  carried  on  by  a  variety  of 
partners,  under  successive  firms.  These  parties  or  their 
executors  are  the  defenders  in  this  action,  and  the  pur- 
suers are  the  children  of  Mr  Webster,  calling  for  a 
share  of  the  profits  of  the  business  from  their  father's 
death  down  to  the  1st  May  1837. 

On  21  St  February  1831,  a  suit  in  Chancery,  as  set 
forth  in  the  summons,  was  instituted  by  the  pursuers. 
The  bill  having  been  filed,  an  order  was  pronounced 
by  the  Master  of  the  Rolls,  and  affirmed  by  the  Lord 
Chancellor,  directing  the  Master  in  Chancery  to  ascer- 
tain,— 1.  What  was  the  value  of  Mr  Webster's  interest 
in  the  firm  of  Wedderburn,  Webster  and  Company,  on 
the  1st  of  May  1801,  and,  as  incidental  to  that  inquiry, 
to  take  an  account  of  the  previous  transactions  of  that 
firm.  2.  The  amount  of  the  profits  made  by  the  new 
and  subsequent  firms.  3.  The  sums  paid  or  invested  oq 
account  of  David  Webster's  estate.  4.  The  capital  em- 
ployed by  the  partners  in  the  new  and  subsequent  firms. 
6.  The  Master  has  certain  powers  given  him,  and 
amongst  others  the  poyver  of  stating  special  circum- 
stances relating  to  the  matters  aforesaid,  and  of  making 
just  allowances  to  the  parties, — the  latter  involving  many 
nice  and  important  questions  as  to  what  the  partners 
are  entitled  to  for  labour,  and  otherwise,  affecting  the 
amount  of  what  (if  any  thing)  is  to  be  recovered  by  the 
plaintiffs. 

Pending  these  proceedings  each  of  the  four  children 
of  Mr  Webster  raised  an  action  in  the  Court  of  Ses- 
sion against  the  defenders,  who  are  resident  in  Scot- 
land, or  are  possessed  of  heritable  estates  there. 

The  summons  sets  forth,  that  the  share  of  the  profits 
efFeiring  to  David  Webster  and  his  estate,  from  1st  May 


1 842.] 


IN  THE  COURT  OF  SESSION,  &c. 


337 


1801  to  1st  May  1837,  amounted  to  about  £462,076. 
78.  2d.,  and  that  the  proportion  of  that  sum  belong- 
ing to  the  present  pursuers,  amounted  to  £97,279,  or 
tliereabouts,  exclusive  of  periodical  interest.  And  ac- 
cordingly the  pursuers  concluded  for  payment  ^*  of 
the  foresaid  sum  of  £97,279-  4.  7.,  or  such  other  sum, 
more  or  less,  as  shall,  in  the  course  of  the  process  to 
follow  hereon,"  be  ascertained  to  be  the  amount  of 
their  share  '*  and  proportion  of  the  gains  and  profits  of 
the  said  business,"  (deducting  £13,055.  7.  3.  admitted 
to  have  been  received  by  the  pursuers),  with  interest 
of  the  balance  since  April  1 837.  The  summons  also 
concluded  for  payment  "of  the  sum  of  £217,818.  7.  8.,* 
or  such  "  farther  and  additional  sum,  less  or  more,  as 
shall  be  ascertained,  in  the  course  of  the  process  to 
follow  heroon,  to  be  the  pursuers'  share  and  proportion 
of  tiie  accumulated  interest  on  the  said  prc^ts,"  from 
1st  May  1801  to  1st  May  1837. 

When  these  actions,  at  the  instance  of  the  children 
of  David  Webster,  were  instituted  in  this  Court  against 
the  present  defenders,  who  were  also  defendants  in  the 
suit  in  Chancery,  the  latter  presented  an  application  in 
the  Rolls  Court  to  restrain  the  plaintifik  from  suing  such 
actions  in  the  Courts  in  Scotland  for  the  same  daims. 
On  hearing  counsel  on  that  application,  the  Master  of 
the  Rolls  pronounced  a  judgment  on  23d  January 
1840,  whereby  his  Lordship  granted  the  injunction 
required.  The  plaintiffs  thereupon  brought  the  mat- 
ter before  the  Lord  Chancellor,  and  gave  notice  of  an 
alternative  motion,  viz.,  either  that  the  injunction  so 
granted  by  the  Master  of  the  Roils  should  be  dis- 
charged, or  that  the  plaintiffs  should  be  at  liberty  to 
carry  on  the  suits  in  Scotland,  for  the  purpose  of  com- 
pelling the  defendants  to  give  security  for  so  much  of 
the  profits  of  the  business  as  might  be  found  ducr 
The  Lord  Chancellor  having  heard  the  counsel  for  the 
parties  on  these  motions,  on  the  4th  of  March  1 840  pro^ 
nounced  a  judgment,  bearing  that  his  Lordship 

'*  doth  not  think  fit  to  make  Miy  order  at  to  that  part  of  thts 
notice  of  motion  which  seeks  to  discharge  the  order  made  by 
the  Right  HoM>urable  the  Master  of  the  Rolls  ^  but  upon  the 
rest  of  the  motion,  now  made  as  an  original  motion  to  his  Lord* 
ship,  hit  Lordship  doth  order  that  the  plaintiflt  be  at  liberty 
to  proceed  in  the  suits  or  actions  commenced  by  them  in  the 
Court  of  Session  in  Scotland,  or  take  such  other  proceedings 
as  they  may  be  advised,  so  far  only  as  may  be  necessary  for  the 
purpose  of  obtaining  security,  according  to  (he  practice  of  the 
Court  of  Session,  for  the  furthcoming  of  the  property  of  the 
defendants  in  Scotland,  to  answer  the  demand  of  what  may 
be  found  due  from  the  defendants  under  the  decree  in  these 
causes." 

In  this  state  of  matters,  the  defenders  proponed  in 
this  suit  the  following  preliminary  defences: — 1.  As  the 
present  random  claim  of  the  pursuers  is  comprehended 
in  the  suit  before  the  Court  of  Chancery  in  England, 
and  is  thus  lis  alibi  pendens;  and  as  there  has  been  no 
decree  pronounced  in  that  Court  for  the  sums  sued  for, 
and  it  has  not  been  ascertained  in  any  way,  In  that  suit, 
or  otherways,  that  all  or  any  part  of  the  sums  sued  for 
are  owing,  to  the  pursuers,  the  present  action  ought  to  be 
dismissed.  2.  That  from  the  statement  in  the  summons, 
it  is  apparent  thai  the  sole  object  of  the  action  is  to 
obtain  letters  of  inhibition  and  arrestment  against  the 
defenders  upon  the  dependence ;  and  as  this,  in  fact, 
would  be  to  obtain  these  diligences  upon  an  illiquid 
and  random  claim  nam  depending  before  the  Court  of 
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Chancery  in  England,  which  must  be  decided  by  the 
law  of  England,  and  over  which  action  in  England  the 
Court  of  Session  has  not,  and  cannot  have  any  control, 
the  present  action  should  be  dismissed.  3.  The  present 
claim  is  barred  by  the  accounting  which  took  place  be- 
tween the  pursuers  and  Mr  Webster's  executors, — ^by 
the  discharge  which  the  pursuers  granted, — and  by  the 
lapse  of  time  in  bringing  forward  the  present  action. 

The  Lord  Ordinary  appointed  revised  cases,  and 
thereafter  pronounced  the  following  interlocutor : 

"  20M  March  1841 The  Lord   Ordinary  having  heard 

counsel  on  the  preliminary  defences,  and  thereafter  considered 
the  revised  cases  for  the  parties,  and  whole  process — In  respect 
it  is  judicially  stated  for  the  pursuers  that  they  only  intend  to 
insist  in  the  present  action  for  the  purpose  of  suing  out  such 
diligence  against  the  property  of  the  defenders  situated  in  Scot- 
land, at  is  competent,  by  our  law  and  practice,  against  the  pro- 
perty of  defenders  in  ordinary  depending  suits  of  admitted  com- 
petency in  our  courts ;  and  in  respect  that  the  pursuers  have 
farther  stated  that  they  do  not  propose  that  the  defenders 
shall  be  subjected  to  the  discussion  of  the  merits  of  the  daims 
against  them  in  this  Court,  as  well  as  in  the  Court  of  Chancery 
at  the  same  time,  but  are  willing  that  the  present  case  shall  be 
sisted  till  the  amount  of  the  pursuers'  claims  is  ascertained  by 
the  Court  of  Chancery,  before  which  they  were  first  brought, 
and  which  seems  the  proper ybram  for  the  consideration  of  the 
taid  daims  on  tbeir  merits — Repels  the  first  and  second  preli- 
minary defences  stated  against  the  competency  of  the  action 
founded  on  the  Us  pendent  in  the  Court  of  Chancery ;  and  sus- 
tains the  competency  of  the  action  as  urged,  taf  hoc  statu,  to  the 
limited  effect,  and  for  the  special  purpose  before  set  forth ;  and 
reserves  the  other  preliminary  defences,  at  involved  in  the 
merits,  and  requiring  probath>nr,  to  be  discussed  along  with  the 
merits,  if  these  shall  be  afterwards  competently  investigated  in 
this  Court ; — but,  quoad  ultra,  tists  process  for  six  months,  in 
order  to  afford  time  to  the  parties  to  bring  the  proceedings  re- 
lative to  the  claims  libelled  on  to  an  issue  in  the  Cotrrt  of 
Chancery ;  and  farther,  reserves  to  the  defenders,  in  case  of  any 
diligence  being  used  on  the  dependence  of  this  action  to  an  ex- 
cessive and  unreasonable  extent,  to  apply  to  the  Lord  Ordinary 
or  the  Court  for  a  recal  or  restriction  of  the  same  in  terms  of 
law,  and  to  the  pursuers  tbeir  answer  to  such  application  if 
made,  as  accords  of  law ;-  and  in  respect  the  defenders  do  not 
intend  to  acquiesce  in*  thit  interlocutor,  finds  them  liable  in 
the  expense  of  discussing  the  preliminary  defences,  in  terms  of 
the  Statute,  at  the  same  may  be  taxed  by  the  auditor,  and  de- 
cerns. 

'*  Note, — This  is  a  question  of  great  importance  both  to  the 
parties  and  to  the  law.  But  it  it  thought  that  the  authorities, 
both  earlier  and  later,  predominate  greatly  in  favour  of  the  com- 
petency of  the  action,  when  raised  under  the  drcumstaneet  and 
to  the  effect  to  which  the  pursuers  at  present  propose  to  limit 
their  proceedings  in  this  Court. 

-  *'  Prom  the  numerous  transactions  which  commerce  gives 
rise  to  among  the  members  of  different  states,  it  is  a  question 
which  hat  long  been  the  subject  of  consideratioir,  whether  the 
dependence  of  a  suit  in  one  country  ought  to  prevent  a  creditor 
from  taking  such  steps  in  another,  as  are  necessary  to  secure  the 
property  of  the  alleged  debtor  for  the  ultimate  payment  of  the 
d«bi.  The  dedded  tendency  of  the  decisions  in  our  law,  from 
the  earliest  period,  has  been  to  admit  of  such  actions,  to  enable 
the  creditor  to  atUch  the  debtor's  property  within  our  jurisdic- 
tion. 

**  In  the  first  place,  the  jnritdictioit  of  tbe  Supreme  Court 
over  foreignert,  when  they  potsess  such  property  within  Scot- 
land, hat  been  long  admitted  in  cases  which,  but  for  that  pro«- 
perty,  there  would  have  been  no  forum  competent  in  this  coun- 
try to  support  the  jurisdiction  of  the  Scotch  Court. — See  the 
case  of  Oalbraith  in  1026  (p.  481 3^  Diet.),  and  of  Haldane 
against  the  York  Buildings  Company  in  1724  (Diet.,  p.  4818). 

**  The  only  question  then  is,  if  this  undeniable  right  of  a 
creditor  to  attach  his  debtor's  property  when  situated  in  this 
country,  is  affected  by  the  consideration  that  the  dsim  is  al- 
ready the  subject  of  Utigatton  in  the/>rirti  of  the  debtor't  resi- 
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d^rtee,  m  tA  the  \^vst  vberc  tbe  debt  was  eoatrmeted.  Here 
ftiM>  fb«  veij^bt  oit  tb«  author iiiet  io  onr  law  af  pean  lonr;  to 
bare  •an4Etioo€4l  a4r*i/in«,  tbc  arowed  oS>e«t  of  wb:ch  is  to  at* 
ta^  tb«  property  of  defocort,  noCwitlHtandinr  the  depMsdcnre 
of  •'iir«  in  other  <9>rjo»ri««. — See  the  eases  of  Vanlovan  in  16%1, 
arid  of  0/*//n«I  C'inir»;r^»am  in  17<>d,  reported  io  the  Dicucoarj 
■D^ler  '  LU  aiJn,'  p,  V2S^>-%6.  Indetrd  all  the  cases  reported 
under  this  tirle  are  adrerse  fo  the  objertion  of  L*  aLU,  with 
the  except i'/n  of  the  case  Gordon  r,  Eliioc  io  1715,  where  the 
whole  sum  in  ditpote  was  aetoalty  eorui^mtd  in  the  eoort 
abroad ;  and  the  case  of  Blarktcocfc,  reported  io  Mr  Brown's 
Mopplem^fit  f!*  Hrjpp,«  ^^)t  where  the  defender,  before  beini; 
cited  in  .Scotland,  had  fouod  eaotion  io  the  court  abroul,  which 
of  coarse  was  the  only  U-gitioiale  objf-ct  of  a  second  soil  in  chia 
country.  It  is  thought  that,  on  principle,  both  of  these  prece- 
de rits  TAthf^r  aid  than  oppose  the  plea  of  the  porsuers  io  the  par* 
ticular  eireumstances  of  this  ease,  as  it  is  otanifest  that  the 
Cfmrt,  if  thny  had  not  di«iiiissed  the  actioi»s,  would  have  re- 
railed  any  diligence  nsed  on  the  dependence  as  ntmioas  and  op- 
pressive. Hence  there  was  no  purpose  or  ote  in  entertaining 
the  action  as  a  ground  for  new  attachnent,  which  the  Court 
would  hare  abrogated  the  nMNBent  they  were  laid  on. 

"  The  later  cases,  howerer,  of  M'Master  in  1834  (12  Shaw, 
7^1),  and  Munro  v.  Graham  in  1^9  (1  Donlop  and  Bell,  p. 
1 192),  seem  to  fix  the  competency  of  actions  brought  for  the 
purpose  arowed  in  the  present  instance,  in  n  manner  hardly 
admitting  of  question  in  any  subsequent  ease.  In  Graham's 
ease,  Lord  Moncreiff  expressly  found,  '  that  it  is  not  incompe- 
tent for  the  pursuer  to  raise  and  insist  in  this  action,  fo  the 
sffi:ci  of  ifbtainintj  ucurUy  ovtr  properly  tiiuaied  im  thU  cowatry; 
and  (bttt  finding  was  aiibered  to  by  the  Court.  No  doubt  the 
defenders  refer  to  certain  expressions  in  the  Liord  Ordinary's 
note,  to  show  that  be  laid  some  stress  on  the  circumstance  that 
the  Mfiix^et  Cimham  bad  not  appeared  in  the  Court  oC  Chan- 
cery, and  therefore,  as  he  had  not  submitted  to  the  jurisdiction 
of  any  other  court,  that  he  might  be  amenable  in  Scotland, 
where  he  had  property.  It  is  supposed,  however,  that  his 
Lordship's  meaning  in  that  passage  of  his  opinion  was,  that  the 
defender,  not  baring  pleaded  to  the  v^erit*  in  the  Court  of  Chan- 
eery,  might  be  compelled  to  state  such  pleas  here,  if  he  meant 
to  resist  decree.  Hut  that  is  not  proposed  in  the  present  case. 
Here  the  defend^^rs  are  not  required  to  plead  to  the  merits ;  but 
this  rase  is  to  wsit  the  issue  of  the  pending  suit  in  Chancery ; 
%nA  the  cate  of  Graham  is  o(  importance  to  show  that  a  suit 
brought  for  the  sole  purpose  of  commencing  an  attachment  of 
property  in  Scotland,  wss  found  relevant  by  the  Court  in  the 
recent  case  now  referred  to. 

*'  Farther,  the  proceedings  of  the  Court  in  the  case  of 
M'Master  hi  1834  are  equally  decisive  in  this  question.  There 
a  party  began  by  bringing  an  action  in  this  Court  on  a  claim 
which  ought  to  have  been  previously  eonstttuted  in  England 
as  the  proper  forum  for  trying  the  claim,  and  the  Court  here 
sif/s<f  proceedings  till  the  pursuer  61ed  his  bill  in  Chancery,  and 
obtained  a  judgment  there.  In  that  instance  the  suits  in  both 
countries  were  entertained  at  the  same  time  under  the  direction 
of  this  Court  itself,  though  proceedings  in  Scotland  were  super- 
seded till  the  issue  of  the  English  suit.  How  then  can  the  Court 
be  now  asked  to  dismlH  the  pursuers'  action,  merely  because 
Chcy  have  taken  the  very  course  recommended  in  that  late  and 
well-considsrcd  precedent,  and  Uffun  their  procecdinga  by  a  suit 
in  the  Knglish  Court  ? 

'*  It  is  obvious  to  remark,  that  from  the  course  followed 
both  in  M* Master's  case  and  in  Munro's,  the  main  objection  is 
removed  on  which  the  plea  of  ii$  alibi  pendem  is  founded. 
This  rests  chlefty  on  the  hardship  of  compelling  defenders  to 
incur  the  expense  of  entering  appearance,  and  meeting  their  ad- 
versaries in  two  courts  at  the  same  time.  When  an  action, 
brought,  however,  solely  to  attach  property  situated  in  any 
other  country  than  the  proper yhram  of  the  parties,  is  sisted  till 
the  rase  is  disrusied  in  the  primary  jurisdiction  to  which  the 
parties  are  subject,  the  defender  suffers  no  hardship  beyond  that 
to  which  every  party  is  exposed  who  is  sul^ected  to  prohibi- 
tory diligence  for  a  depending  claim.  The  defenders,  however, 
plead,  that  from  the  limited  effect  to  which  the  pursuers  are  al- 
lowed by  the  Court  of  Chancery  to  insist  in  the  present  action, 
*'  ~^  from  the  teroM  of  the  summons,  they  would  be  ex* 
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any  were  allowed  to  issve  apoa  it  as  a  depeading  sait, 
tl»c  Court  is  prevented  from  coteriag  iato  the  merits  of  the 
case,  so  as  fo  enable  them  to  detenniae,  aa  thej  do  in  other 
cases  of  dili^eiMe  and  oa  depending  ciaiaa,  how  €tf  there  is 
groond  for  recallhig  or  rairietimy  the  diiigeace.  Bat  the  Lord 
Ordinary  certaioiy  does  not  onderstand  that  there  is  aey  aach 
limitation  in  the  power  of  the  Coort  aa  that  which  the  defeo- 
ders  allege.  Holding  this  aa  aa  action  brought  to  enable  tha 
pui»uer«  to  get  the  secority  of  the  defenders*  ptopcrty  in  Scot* 
land  for  theii  ultimate  daims,  there  is  aothing  ia  the  ordera  or 
opinions  of  the  Coart  of  CTisamy,  as  eosamaaicayed  by  the 
parries,  to  show  that  the  Coart  here  is  to  be  resttaiBed  from 
j  looking  into  the  proeeediags  aad  groaada  of  the  pnraaers* 
*  claim*,  ro  enable  them  to  judge  to  what  ezteat  the  defiendera 
thnW  Jind  tenor iiy  to  enable  them  to  get  that  attachaieat  ad  im- 
terim  relaxed,  according  to  the  aaiform  law  aad  practice  of 
Scotland.  Nay,  it  is  thought  that  eases  might  even  occnr 
where  this  Coart  might  reader  it  imperative  oa  a  parsaer  to 
show,  by  the  report  of  a  Master,  or  of  the  proper  ofieer  ia 
Chancery,  to  what  extent  the  daiam  of  the  parsaer  had  been 
as  yet  ascertained  or  rejeeted.  In  this  view,  both  Courts  co- 
operate with  each  other  in  securing  the  just  rights  of  litigants 
in  a  reasonable  manner,  which  is  manifie»tly  an  object  of  high 
concern  in  the  administration  of  justice  in  both  countries.  It 
is  plain  from  the  report  given  of  what  passed  in  the  Coort  of 
Chancery,  that  the  noble  and  learned  Jadgea  in  that  Court  saw 
no  incompatibility  in  the  proceeding  which  the  parsoer  is  now 
adopring  in  Scotland,  if  competent  under  our  laws;  and  the 
Lord  Ordinary  is  humbly  of  opinion  that  it  is  maintainable  on 
legal  grounds  which  have  long  received  effect  in  Scotland. 

**  With  reference  to  the  separate  pleadings  lodged  in  the 
name  of  Sir  David  Wedderborn,  and  of  the  executors  of  John 
Weddef  bum,  it  is  only  necessary  to  observe,  that  they  appear 
to  have  been  made  parties  to  the  action  in  Scotland  beeanae 
their  constituent's  estate  is  interested  in  the  issue.  They  are 
defendants  in  the  English  suit ;  and  if  tbey  had  not  been  called 
in  this  action,  a  dilatory  plea  might  have  been  urged,  that  all 
having  interest  were  not  cited.  It  does  not  appear,  however, 
that  any  diligence  is  proposed  to  be  used  against  them ;  and  if 
any  attachment  should  be  nsed  against  the  individual . estates 
of  executors  for  what  is  due  by  them  solely  in  their  official 
capacity,  it  would  be  competent  to  the  Coort  to  recal  it.  But 
it  is  obvious  that  the  pursuers*  claim,  both  under  the  bill  in 
Chancery  and  in  the  present  action,  is  laid  against  Messrs  Col- 
Tile  and  Seton,  as  partners  of  the  later  concerns  of  Wedder- 
burn  and  Company,  and  Wedderbum,  Col  vile  and  Company; 
and  so  individuaify  responsible  to  the  pursuers  in  a  large  part 
of  the  balance  claimed,  if  it  shall  ever  be  substantiated.  It  ii 
probably  for  that  branch  of  the  pursuers*  claims  only  that  any 
diligence  has  been,  or  will  be  raised  against  the  property  of 
these  gentlemen  in  this  country,  on  the  dependenee  of  the 
present  action.  That,  however,  is  an  ulterior  inquiry  which 
not  affect  the  preliminary  question  now  under  consideration.' 

The  defenders  redaimed.  At  advising  on  20th  July 
1841,  the  Court  were  equally  divided  in  opinion,—- 
Lord  Monereiff  and  Lord  Meadowbank  were  for  ad- 
hering to  the  Lord  Ordini^ry's  interlocutor,  while  the 
Lord  Justice- Gerk  (Boyle)  and  Lord  Medwyn  were 
of  a  contrary  opinion.  In  consequence  of  this  result, 
the  case  was  disposed  of  by  the  following  interlocntor : 

"  The  Lords  appoint  the  papers  to  be  laid  before  the  Lords 
of  the  First  Division  and  the  permanent  Lords  Ordinary  for 
their  opinions,  whether  the  interlocutor  of  the  Lord  Ordioary 
reclaimed  against  should  be  adhered  to  or  not." 

The  following  opinions  were  returned : 
Lord  Pre^dent  (Boyle)  and  Lord  Giffies  -• 

"  We  consider  the  question  that  is  raised  in  this  case,  and 
decided  by  the  judgment  of  the  Lord  Ordinary,  to  he  one  of 
very  considerable  importance  in  this  department  of  the  law ; 
and  as  our  views  do  not  coincide  with  those  of  the  Lord  Or- 
dinary, we  shall  state  shortly  the  opinion  we  have  formed  upon 
the  case. 
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"  It  appears  from  the  narrative  of  the  tuuimoiii  in  this  case, 
that  the  pursuers,  along  with  certain  others,  the  near  relatives 
of  Mrs  Hawkins,  in  February  1831  commenced  proceedings  in 
the  Court  of  Chancery  in  England  against  the  present  defen* 
ders,  and  also  John  Wedderburn,  and  James  Wedderburn,  now 
deceased,  for  whom  the  defenders  now  act  as  executors,  by  bill 
of  complaint,  concluding  that  the  pursuers,  as  children  of  the 
deceased  David  Webster,  were  entitled  to  participate  in  the 
profits  made  by  carrying  on  partnership  business  since  his 
death,  and  that  an  account  should  be  taken  of  all  that  was  due 
to  them  in  consequence  thereof,  in  any  manner  of  way ;  and 
that  if  necessary  an  account  should  also  be  taken  of  the  per* 
aonal  estate  of  John  Wedderburn  (the  first),  that  bad  come 
into  the  possession  of  J.  Wedderburn,  Andrew  Col  vile,  and 
Alexander  Seton,  as  his  executors.  James  Wedderburn  having 
afterwards  died,  bills  of  revivor  were  afterwards  filed  in  the 
said  Court  against  Andrew  Colvile  and  Alexander  Seton  as  his 
administrators.  Appearance  having  been  made  in  Chancery  for 
the  defenders,  in  answer  to  the  several  bills  filed  against  them, 
as  alleged  principal  debtors,  and  also  as  executors  of  their  re« 
spective  constituents,  an  order  was  made  in  1836,  by  the 
Blaster  of  the  Rolls,  directing  one  of  the  Masters  in  Chancery  to 
take  an  account,  as  required  by  the  said  bills,  in  the  manner  that 
ia  set  forth  in  the  summons.  This  order  having  been  appealed 
from,  the  Lord  Chancellor,  on  the  9th  of  November  1838,  dis- 
missed the  appealf  thereby  determining,  as  the  summons  bears, 
or  at  least  strongly  indicating,  that  the  children  of  the  said 
David  Webster  are  entitled  to  participate,  under  the  circum- 
stances set  forth,  in  che  gains  and  profits  made  by  carrying  on 
the  foresaid  partnership  business  since  the  death  of  the  said 
David  Webster,  according  to  his  share,  and  the  proportions  fall- 
ing to  his  children  by  virtue  <jf  his  will. 

*'  Before,  however,  any  step  was  taken  before  the  Master  in 
Chancery,  under  the  order  made  for  an  account  by  the  Master 
of  the  Rolls,  the  pursuers  instituted  their  action  under  the  pre- 
sent summons,  the  terms  of  which  are  before  the  Court :  while 
three  similar  actions  were  raised  by  others  interested  in  the  suc- 
cession of  David  Webster,  against  the  several  defenders, — some 
as  directly  liable,  both  as  principals  and  as  executors,  and  others 
in  their  capacity  as  executors  alone  for  others  who  are  now  de^* 
ceased, — concluding  for  the  enormous  sums  that  are  set  forth  as 
due,  less  or  more,  and  with  interest  to  the  extent  of  no  less 
than  £217,818.  7.  8. 

■  '*  These  conclusions  are  preceded  by  the  statement,  that  the 
defenders  have  lands,  heritages,  and  other  property,  heritable 
and  moveable,  within  Scotland,  and  reside  therein,  at  least  are 
subject  to  the  jurisdiction  of  the  Scottish  Courts  and  to  the 
ezecutorials  of  the  law  within  Scotland :  And  therefore  '  ne- 
cessary it  is  for  the  pursuers,  and  the  pursuers  are  entitled  to 
have  them  convened  before  the  Lords  of  our  Council  and  Ses- 
sion in  Scotland,  in  order  to  have  decree  against  them,  to  the 
efiTect,  and  in  the  terms  underwritten,  so  that  the  pursuers  may 
operate  payment  of  the  said  sum  against  the  said  defenders  and 
their  said  estates  within  Scotland.  But  it  is  particularly  to  be 
observed,  that  the  conclusion,  in  consequence  of  an  amendment 
of  the  summons,  is  not  made  to  depend  on  any  decree  to  be  pro- 
nounced in  the  Court  of  Chancery,  but  is  for  the  direct  pay- 
ment of  the  sums  to  be  found  doe  here. 

*'  Upon  this,  and  the  other  actions  being  instituted  in  this 
XToort,  the  defenders  applied  for  an  injunction  to  restrain  the 
pursuers  from  proceeding  with  them,  and  thus  carrying  on  liti- 
gation both  hece  and  in  £}ngland  for  the  same  alleged  debt ; 
upon  which  application  it  appears  that  the  Master  of  the  Rolls, 
on  the  $23d  January  1840,  ordered  that  the  pursuers  '  be  rei- 
strained  by  the  order  of  this  Court  from  prosecuting  or  carrying 
on  the  four  several  suits  or  actions  commenced  by  them  re- 
spectively in  the  Court  of  Session  in  Scotland'  against  the  de- 
fendants, Andrew  Colvile,  &c.,  to  recover  the  respective  shares 
claimed  by  th«  Mid  petitioners  respectively,  in  the  profits  of  the 
trade  or  business  carried  on  by  the  successive  partnership  firms 
of  Wedderburn  and  Company,  Wedderburn,  Colvile,  and  Com- 
pany, Colvile,  Wedderburn  and  Company,  and  Colvile  and  Com- 
pany, mentioned  in  the  decree  in  this  cause,  bearing  date  the 
5th  day  of  November  1836,  and  by  the  partners  constituting 
those  firms  respectively ;  and  it  is  ordered  that  the  said  peti- 
tioners, and  each  of  theroi  be  also  restrained  by  the  order  of  this 


Court  from  commencing  or  prosecuting  any  other  suit  or  pro- 
ceeding in  the  said  Court  of  Session,  or  other  Court  in  Scot- 
land, to  recover  the  said  shares  of  profits  so  claimed  by  them 
respectively,  or  otherwise  touching  or  concerning  the  matters 
in  question  in  this  cause,  until  the  further  orders  of  this 
Court,*  &c.  This  order  was  followed  by  an  award  of  costs  to 
the  defenders. 

'*  This  order  for  injunction  by  the  Master  of  the  Rolls  was 
submitted  to  the  review  of  the  Lord  Chancellor,  as  appears 
from  his  order  of  4th  March  1840;  and  accompanied  at  the 
same  time  by  an  application  for  liberty  to  insist  in  Scotlnnd  in 
the  suits  there  depending,  to  the  effect  of  obtaining  security  for 
the  sums  sued  for,  according  to  what  it  appears  had  been  alleged 
to  be  the  practice  of  the  Scottish  Courts.  The  order  pronounced 
on  that  motion  bears,  that  '  his  Lordship  doth  not  think  fit 
to  make  any  order  as  to  that  part  of  the  notice  of  motion  which 
seeks  to  discharge  the  order  (injunction)  made  by  the  Right 
Honourable  the  Master  of  the  Rolls ;  but  upon  the  rest  of  the 
motion  now  made,  as  an  original  motion  to  his  Lorddhip,  his 
Lordship  doth  order  that  the  petitioners  beat  liberty  to  proceed 
in  the  suits  or  actions  commenced  by  them  In  the  Court  of  Ses- 
sion in  Scotland,  or  take  such  other  proceedings  as  they  may 
be  advised,  so  far  only  as  may  be  necessary  for  the  purpose  of 
obtaining  security,  according  to  the  practice  of  the  Court  of 
Session,  for  the  furthcoming  of  the  property  of  the  defendants 
in  Scotland,  to  answer  the  demand  of  what  may  be  found  due 
from  the  defendants  under  the  decree  in  these  causes.* 

"  So  standing  matters  in  England,  and  the  Master  in  Chan- 
cery being  left  to  proceed  in  taking  the  account  that  had  been 
ordered  in  the  suit  there  depending,  for  the  purpose  of  a8cer<>> 
taining  what  may  be  truly  due,  with  the  view  of  adopting  cer- 
tain measures  in  security  of  their  debt,  by  inhibition  and  arrest- 
ment against  the  defenders,  the  pursuers  moved  in  the  present 
action,  when  the  Lord  Ordinary  pronounced  the  interlocutor 
now  under  review. 

"  Before  adverting  to  the  preliminary  defences  that  have  been 
so  far  repelled  by  the  Lord  Ordinary,  it  is  necessary  to  observe, 
that  there  is  an  objection,  altogether  difiorent,  which  applies  to 
a  considerable  part  of  the  present  summons ;  viz.,  in  so  far  as  it 
concludes  against  all  or  any  of  the  defenders,  as  executors  of 
deceased  individuals,  to  whose  estates  letters  of  administration 
were  taken  out  in  England,  or  in  the  courts  of  which  country 
these  executors  were  necessarily  bound  to  account.  It  has 
been  ruled  by  the  decisions  in  rbe  cases  of  Palmer  and  others, 
that  executors  under  similar  circumstances  must  be  called  to 
account  in  the  courts  of  law  in  England,  and  that  Scotland  is 
not  the  proper ybrum  in  which  English  executors  can  be  sued  ; 
and,  if  this  is  settled  law,  it  surely  is  not  to  be  understood  that 
persons  so  situated  can  be  made  amenable  to  the  jurisdiction 
of  a  Scottish  court  to  any  effect  whatever,  in  connection  with 
supposed  claims  agaiast  them  as  executors,  when  they  are  al- 
ready defending  themselves  against  the  very  same  claims  in  the 
proper  court  in  England.  But  this  objection,  in  so  far  as  appli-» 
cable  to  the  present  action,  does  not  seem  to  have  been  at  all 
attended  to  in  the  interlocutor  of  the  Lord  Ordinary,  though  it 
appears  certainly  to  be  deserving  of  special  attention. 

*'  Keeping  however  in  view  the  terms  of  the  present  sum** 
mons,  which  concludes  directly  against  the  defenders  as  liable 
to  account  for  and  pay  the  large  sums  of  money  therein  set 
forth,  and  which  does  not  make  their  liability  at  all  to  depend 
upon  what  sum  may  ultimately  be  found  due  by  them  in  the 
present  depending  suit  in  Chancery,  it  seems  quite  impossible 
to  deny  that  there  here  exists  a  manifest  appearance  at  least  of 
Us  alibi  pendens.  The  hardship,  therefore,  that  would  be  im- 
posed upon  the  defenders,  in  being  obliged  to  oppose  the  pur- 
suers both  here  and  in  Chancery  at  one  and  the  same  time,  is 
too  manifest  to  require  any  discussion.  It  was  at  once,  accord- 
ingly, acknowledged  by  the  Master  of  the  Rolls,  who  did  not 
hesitate  to  grant  his  injunction  against  the  pursuers  proceeding 
with  their  litigation  in  this  Court  at  the  same  time  that  they 
were  insisting  in  Chancery,  and  where  regular  appearance  had 
been  made  for  all  the  defenders.  The  present  is  not.  therefore, 
the  case  of  a  party  refusing  to  submit  himself  to  the  jurisdiction 
of  the  proper  Court  in  England,  or  withdrawing  himself  from 
the  operation  of  its  decrees,  and  not  leaving  sufficient  funds 
within  its  territory  to  answer  for  the  debt  claimed  against  him; 
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in  which  circumitanrei  it  bat  been  found,  by  the  recent  de- 
cision of  Munro  v.  Graham,  4th  July  1839,  that  action  might 
be  initituted  againit  him  in  Scotland,  where  he  held  a  landed 
estate.  All  that  occurs  in  the  present  case  is,  that  the  defen- 
ders in  this  Court,  who  are  resisting  as  defendants  the  pursuers' 
suit  in  Chancery,  are  proprietors  of  landed  estates  and  funds, 
and  have  their  residence  in  Scotland ;  but  this  surely  of  itself 
cannot  be  viewed  as  sufficient  to  deprive  them  of  the  benefit  of 
the  ordinary  defence  that  is  available  to  all  litigants  whatever. 
But  in  addition  to  that  plea,  of  the  hardship  of  being  involved 
in  a  double  litigation,  the  defenders  also  found  upon  the  speeial 
terms  of  an  existing  injunction  in  Chancery,  restraining  the  pur- 
suers from  prosecuting  or  carrying  on  the  several  suits  com- 
menced by  them  against  the  defenders,  or  commencing  or  pro- 
secuting any  other  suit  or  proceeding  in  the  Court  of  Session, 
or  any  other  Court  in  Scotland,  to  recover  the  said  share  of 
profits.  It  seems  impossible,  therefore,  that  they  can  obtain  any 
effectual  decree  in  those  suits  under  the  existing  summonses, 
which  conclude  directly  for  recovery  of  the  sums  sued  for. 
The  merits  of  the  claims  under  them  cannot  be  ascertained,  nor 
ran  any  investigation  in  regard  to  the  extent  of  their  claims  be 
carried  on. 

**  It  is  no  doubt  true,  that  on  application  to  the  Lord  Chan- 
cellor be  was  pleased  to  grant  leave  in  the  terms  which  have 
already  been  referred  to.  But  although  he  certainly  did  thereby 
authorise  the  plaintiffs  before  him  to  avail  themselves  of  those 
actions  which  they  had  already  instituted  in  this  Court,  or  of 
such  other  proceedings  as  they  might  be  advised,  as  far  only  as 
may  be  necessary  *  for  the  purpose  of  obtaining  security,  ac- 
cording to  the  practice  of  the  Court  of  Session,  for  the  furth- 
coming of  the  property  of  the  defendants  in  Scotland,  to  an- 
swer the  demand  of  what  may  be  found  due  from  the  defendants 
under  the  decree  in  these  causes,' — yet  his  Lordship  clearly 
meant  that  the  leave  so  granted  should  be  exercised  only  ac- 
cording to  the  practice  of  this  Court.  He  must  have  been  in- 
formed that  it  was  conformable  to  our  practice  under  the  de- 
pendence of  regular  actions,  for  the  pursuers  to  take  measures 
for  the  security  of  such  sums  as  might  ultimately  be  decerned 
for ;  and  under  this  impression  alone,  it  is  to  be  presumed  that 
be  granted  the  liberty  in  question.  He  never  meant  by  his  order, 
however,  to  give  authority  for  the  adoption  of  any  measures  for 
the  purpose  of  obtaining  any  security  that  the  practice  of  the 
Court  of  SeHion  did  not  recognise  as  competent, — neither  did 
the  Lord  Chancellor  in  the  least  degree  mean  to  deprive  the 
defenders  of  any  plea  competent  to  them,  or  as  arising  out  of 
the  frame  and  structure  of  the  summonses  that  bad  been  iosti- 
tnted  in  this  Court. 

"  The  competency,  therefore,  of  the  proceedings  of  the  pur- 
suers, and  which  have  so  far  been  sanctioned  by  the  judgment 
of  the  Lord  Ordinary  in  sisting  procedure  for  six  months,  but 
permitting  thereby  in  the  meantime  the  use  of  the  diligence  of 
inhibition  and  arrestment  against  the  defenders,  stands  altogether 
unaffected  by  the  liberty  granted  under  the  order  of  the  Lord 
Chancellor. 

**  While  the  defenders  are  made  regular  parties  to  the  pro- 
ceedings in  Chancery,  which  must  be  admitted  to  be  the  pro- 
per Court  for  investigating  such  a  case  as  the  present,  and  are 
there  actually  defending  themselves,  and  remain  amenable  to  its 
jurisdiction,  and  while  it  cannot  be  denied  that  litigation  on  the 
merits  of  the  action  cannot  proceed  here,  nor  any  proceedings 
in  fact  adopted  towards  investigating  what  is  truly  due,  it  does 
appear  not  a  little  extraordinary  that  the  pursuers  should  be  en- 
titled to  adopt  the  same  measures,  in  security  of  their  alleged 
claims,  that  are  competent  to  the  pursuers  of  actions  Liable  to 
no  such  objection  as  can  prevent  their  obtaining  a  direct  decree. 
No  statement  has  been  made  that  any  measure  of  a  similar  na- 
ture would  be  competent  in  England,  with  regard  to  security 
over  either  the  real  or  personal  estate  of  the  defender  in  a  de- 
pending action  in  Scotland,  against  whom  a  suit  of  a  similar  na- 
ture was  attempted  to  be  carried  on  in  the  former  country.  No 
case  in  this  country  has  been  pointed  out  at  all  similar  to  the 
present,  as  neither  the  case  of  M*Master,  nor  the  recent  one 
of  Munro  can  be  viewed  as  truly  of  the  same  nature.  In  the 
case  of  M*Master  v,  Stewarts,  the  action  was  for  implement 
of  an  English  will,  under  which  the  defenders  in  this  country 
had  administered  in  England,  and  as  the  will  permitted  others 


who  had  declined  to  act  to  file  a  bill  in  Chancery,  and  both  par- 
ties  had  bills  depending  there,  the  proceeding  here  for  aeeount- 
ing  for  intromissions  was  instituted  aiul  allowed.  The  nature 
of  the  case  of  Monro  o.  Graham  has  already  been  noticed.  If 
the  present  pursuers,  however,  are  allowed  to  inhibit  and  arrest 
on  the  dependence  of  the  actions  that  they  have  raised  in  thia 
Court,  but  in  which  they  cannot  obtain  decree,  for  the  very 
same  enormous  sums  they  are  now  demanding  in  their  depend- 
ing suit  in  Chancery,  and  where  the  defenders  at  thia  moment 
are  litigating  with  them,  we  apprehend  that  the  same  sort  of 
proceedings  to  obtain  security,  may  be  resorted  to  by  every  party 
that  has  instituted  in  a  foreign  country  an  aetion  to  any  amount 
against  any  one  possessed  of  landed  property  in  Scotland.  The 
consequences  of  establishing  such  a  rule  of  practice  are  certainly 
deserving  of  serious  attention,  as  it  will  be  sanctioning  the  doing 
indirectly,  what  cannot  be  obtained  directly,  namely,  to  procure 
security  for  a  claim  depending  in  another  country. 

*'  We  are  aware  that  the  defence  of  lU  pendens  in  any  of  the 
Courts  in  England  has,  in  several  instances,  not  been  sustained. 
But  still,  it  is  a  defence  which  appears  to  be  founded  on  strong 
principles  of  equity  and  expediency  ;  and  accordingly  it  would 
appear,  that  in  this  cause  effect  was  given  to  it,  first  by  the 
Master  of  the  Rolls,  and  then,  to  a  certain  extent,  by  the  Lord 
Chancellor,  who  ordered  *  that  the  petitioners  be  at  liberty  to 
proceed  in  the  suits  or  actions  commenced  by  them  In  the  Court 
of  Session  in  Scotland,  or  take  such  other  proceedings  as  they 
may  be  advised,  so  far  only  aa  may  be  necessary  for  the  purpose 
of  obtaining  security  according  to  the  practice  of  the  Court  of 
Session,  for  the  furthcoming  of  the  property  of  the  defendants 
in  Scotland,  to  answer  the  demand  of  what  may  be  found  due 
by  the  defendants  under  the  decree  in  these  causes.' 

*'  All  possible  respect  is  due  to  the  opinion  of  the  Lord  Chan- 
cellor; but  a  question  is  raised,  whether  the  qualified  permis- 
sion here  given  by  his  Lordship  is,  in  the  peculiar  circumstances 
of  this  case,  according  to  the  practice  of  the  Court  of  Session, 
or  consistent  with  the  principles  of  the  law  of  Scotland,  by 
which  diligence  of  this  sort  is  regulated  or  allowed. 

'*  By  the  law  of  Scotland  a  person  is  entitled,  merely  by 
raising  and  executing  a  summons,  to  use  inhibition  and  arrest- 
ment against  his  alleged  debtor.  This  is  a  great  privilege,  and 
one,  so  far  as  we  are  aware,  peculiar  to  the  law  of  Scotland. 
In  the  general  case,  a  pursuer's  object  in  bringing  bis  action  is 
to  constitute  and  obtain  a  decree  for  payment  of  his  alleged  debt 
against  his  debtor ;  and  to  make  that  decree  effectual,  be  Is  al- 
lowed, on  the  dependence,  to  use  his  diligence.  His  primmy 
as  well  as  his  principal  object,  is  to  obtain  decree ;  and  while  be 
is  seeking  th«t,  the  use  of  diligence  is  allowed  him.  But  matters 
are  here  in  a  manner  reversed.  His  diligence  is  the  primofy 
object,  and  he  raises  the  action,  not  with  the  view  of  getting  or 
of  seeking  a  decree,  but  solely,  in  the  meantime,  to  create  a  de- 
pendence, which  may  be  the  foundation  of  diligence.  We  be- 
lieve that  no  instance  of  such  a  case  is  to  be  found  in  our  law 
books,  and  that  no  precedent  or  practice  can  be  pointed  out  of 
such  a  proceeding. 

"  The  use  of  this  diligence  is  a  Scottish  privilege,  and  al- 
lowed only  to  suitors  in  Scottish  Courts, — to  one  who  under- 
takes to  establish  his  claim  in  a  Scottish  Court.  But  here  the 
pursuer  does  not  at  present  undertake,  or  offer  to  establish  his 
claim  here.  It  is  to  be  established  in  an  English  Court,  and 
there  only.  In  effect,  this  is  bestowing  on  an  English  suitor  the 
privilege  of  a  Scotch  suitor. 

**  The  only  object  on  which  he  can  at  present  insist,  is  to  ob- 
tain a  decree  of  a  foreign  court,  and  in  Scotland,  his  only  ob- 
ject at  present  is  to  create  a  dependence.  We  should  say  that 
this  Wits  not  a  legitimate  object.  What  is  the  evil  to  be  obvi- 
ated,  or  what  is  the  benefit  meant  to  be  bestovred  on  the  credi- 
tor, by  allowing  him  the  use  of  diligence  on  a  dependence  ?  It 
is  to  afford  him  immediate  security  while  be  is  proceeding  to 
establish  his  claim  in  a  Scotch  Court,  but  not  while  he  is  pro- 
ceeding to  establish  it  in  a  foreign  court.  This  may  lengthen 
and  increase  greatly  the  hardship  of  the  debtor  in  aucb  a  case. 

"  In  this  case  the  pursuer,  so  far  from  insisting  in  his  clainn 
and  offering  to  establish  it  in  the  Scotch  Courts,  asks,  on  the 
contrary,  that  process  shall  be  usted.  He  virtually  admits  that 
be  is  not  now  in  a  situation  to  establish  his  claim  in  this  Court, 
where  he  desires  that  proceedings  may  be  stopped.  But  observe. 
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fliat  dyring  the  ftopp«ge  of  proceedingfs,  the  unfortunate  debtor 
ie  tabjected  to  that  diligence  which  the  lavr  authorised  only  on 
the  suppoeition  that  its  commencement  and  termination  were  to 
be  regulated  by  a  litigation  in  Scotland.  If  the  process  is  sisted, 
there  is  substantially  and  in  truth  no  litigation,  or,  we  may  say, 
DO  proper  dependence  in  Scotland — at  least,  none  such  as  the 
la%v  contemplated  when  it  authorised  diligence  of  this  sort. 

**  The  long  endurance  of  the  diligence,  which  a  depending 
action  authorises  against  biro,  may  be  a  grievous  hardship  on  the 
debtor.  Against  this  our  law  affords  him  some  protection. 
After  a  summons  has  been  executed,  the  pursuer  may  use  his 
diligence ;  but  the  defender  by  protestation  can  compel  him  to 
go  on  with  his  action.  Again,  when  the  action  comes  into  Court, 
the  defender,  as  well  as  the  pursuer,  is  entitled  to  enrol  it,  and 
to  insist  that  the  pursuer  sbidl  proceed  with  the  action  with  all 
due  dispatch.  Of  all  those  remedies  or  means  of  protection  the 
debtor  may  be  deprived,  if  the  endurance  of  this  diligence  is  to 
be  regulated,  not  by  a  Scotch  Court,  but  by  the  Court  of  a 
foreign  country.  This  foreign  country  may  be  England,  as  in 
this  case.  But  the  same  would  hold  if  suit  was  raised  in  any 
other  foreign  state.  A  pursuer  may  bring  an  action  concluding 
for  £200,000  in  Madrid  or  Vienna — founded  on  transactions 
which  Cook  place  in  Spain  or  Austria,  and  then  ha  may  bring 
bis  action  for  this  sum  in  Scotland ;  in  which  he  cannot  and 
does  not  attempt  to  establith  his  daim,  but  brings  it  merely  to 
create  a  dependence  which  entitles  him  to  use  diligence.  He 
acknowledges  that  it  is  only  by  establishing  his  claim  abroad 
that  he  can  establish  it  here,  and  the  extent  and  endurance  of 
the  Scots  diligence  must  therefore  be  regulated  by  a  foreign 
court. 

**  That  such  proceedings  aa  the  present  may  lead  to  the 
greatest  oppression  in  many  cases,  is  perfectly  obvious.  For 
although  it  is  no  doubt  competent  for  the  Court,  in  regard  to  the 
diligence  of  inhibition  and  arrestment,  to  recal  or  limit  their 
extent  when  used  oppressively  on  actions  regularly  depending 
before  it,  the  nature  and  probable  amount  of  their  conclusions 
being  easily  brought  under  notice,  and  even  ascertained  with 
tplerable  exactness,  yet  no  such  satisfaction  can  be  obtained  in 
auch  a  case  as  the  present,  or  in  one  that  may  relate  to  a  suit 
depending  io  a  more  distant  foreign  country  against  a  native  of 
Scotland.  To  obviate  the  injurious  consequences  of  the  use  of 
inhibition  and  arrestepent  in  such  cases,  it  would  at  least  be  ad- 
visable to  adopt  universally  the  rule  that  was  followed  in  the 
Borgany  case,  and  also  in  the  late  case  with  regard  to  the  sale 
of  the  estate  of  Barra,  by  requiring  the  user  of  the  diligence 
to  find  full  security  to  answer  for  all  the  damages  that  might 
arise  from  their  use  of  the  diligence.  To  whatever  extent  the 
pursuers  in  the  present  case  may  think  proper  to  push  the  use 
of  their  diligence  in  aecurity,  there  seems  no  mode  in  which  the 
Court,  in  the  event  of  an  application  by  the  defenders  for  its 
restriction,  can  obtain  anything  like  satisfactory  information  as 
to  the  real  nature  or  amount  of  the  pursuers*  demand  ;  no  in- 
vestigation whatever  as  to  the  extent  of  the  alleged  profits  of 
the  various  London  companies  can  take  place  here,  as  all  the  re- 
quisite documents  must  be  before  the  Master  in  Chancery ;  and 
this  Court  can  receive  no  information  even  as  to  the  progress 
chat  the  Master  is  making  in  framing  the  account  he  baa  been 
ordered  to  prepare. 

"  In  whatever  aspect,  therefore,  we  view  this  case,  it  appears, 
that  by  sisting  the  action  even  for  a  limited  time,  while  the  pur- 
suers are  permitted  to  resort  to  the  use  of  diligence  in  security 
of  their  alleged  claim,  that  is  going  far  beyond  what  has  ever 
lieen  sanctioned  by  the  Court  in  any  former  case,  and,  there- 
fore, we  cannot  accede  to  the  interlocutor  submitted  to  re- 
view. 

Lord  Mackenzie^  concurred  in  by  Lords  Fullertofh 
Chckbum^  Cuninghamet  Murray  and  Ivory  : 

**  The  ordinary  and  strict  rule  requiring  the  dismissal  of  an 
action  on  the  ground  of  /is  alibi  pendens^  which  is  stated  by  Lord 
Stair,  appears  to  us  to  be  limited  to  cases  where  the  same  action 
is  pendent  in  another  Court  within  the  same  country.  It  rests 
on  the  reasons,  not  only  that  a  double  litigation  on  the  same 
claim  is  vexatious,  but  that  it  would  be  wrong  to  allow  double 
decrees  to  be  obtained,  each  constituting  res ^Wura/a,  and  which 
must  be  either  two  decreet  to  do  the  same  thing  only  once,  and 


so  one  of  them  utterly  useless,  or  must  be  cumulative,  to  do  it 
twice  over,  or  contradictory  and  discordant,  which  would  be 
oppressive,  or  leading  to  confusion.  But  these  cases  are  not  ap- 
plicable in  the  case  of  a  previous  action  depending  in  a  foreign 
court,  where  the  decree  obtained  is  not  ret  judicata  in  this 
country,  and  may  not  at  all,  or  not  satisfactorily  answer  the  pur- 
pose of  a  decision  in  this  country,-^the  foreign  decree  extending 
over  the  foreign  country,  the  home  decree  over  the  home  country 
only,  and  the  legal  means  and  actual  facilities  of  enforcing  de- 
crees being  different  in  different  countries.  Accordingly,  there 
aeeros  no  authority  for  holding  that  the  ordinary  rule  of  lis  alibi 
pendens  applies  strictly  to  cases  where  the  previous  lis  is  pen^ 
dens  in  a  foreign  court. 

'*  But  though  the  original  and  strict  rule  of  lis  alibi  pendens 
may  not  so  apply,  nevertheless,  there  seems  to  be  no  doubt  that 
in  cases  of  lis  alibi  pendens,  even  in  a  foreign  court,  it  is  com- 
petent for  the  court  in  this  country  to  consider  the  effect  of 
that  circumstance,  and  if  it  be  such  as  in  reason  and  equity  to 
require  the  dismissal,  or  the  sisting,  or  modification  of  the  action 
raised  here  to  give  it  such  effect.  This  again  appears  to  bo 
not  only  consistent  with  legal  principle,  but  to  be  clearly  esta- 
blished by  the  cases  referred  to  by  the  pursuers  as  well  as  the 
defenders,  and  by  various  other  cases. 

*'  In  this  case,  then,  the  existence  of  lis  pendens  in  the  Court 
of  Chancery  in  England  is  not  denied.  And  per  contra,  the 
existence  of  jurisdiction  generally  over  the  defenders  in  the 
courts  of  this  country  is  not  denied. 

**  Under  these  circumstances,  the  present  summons  is  raised 
in  this  Court,  containing  conclusions  against  the  defenders  of 
two  distinct  kinds — 1.  Personally:  2.  As  executors. 

**  1.  Now  in  regard  to  the  action,  in  so  far  as  it  is  an  action 
in  this  Court  against  the  defenders  personally,  there  seems 
prima  facie  no  room  for  doubt,  that  if,  in  favour  of  the  defenders, 
proceedings  be  sisted  until  the  issue  of  the  suit  in  the  English 
Court,  that  is  the  utmost  the  defenders  can  ask.  For  by  that 
the  defenders  are  entirely  relieved  from  the  hardship  of  double 
discussion,  or  discussion  in  the  Court  least  qualified  to  investi- 
gate the  facts  and  law  of  the  case ;  and  the  only  effect  of  sus- 
taining process  with  such  a  sist  is,  that  after  decree  shall  be 
pronounced  in  England,  the  action  here  will  then  be  more  speedy 
than  if  it  had  to  be  raised  de  novo,  and  legal,  and  jnst  diligence 
in  this  country  for  due  execution  of  judgment  in  the  case  will 
be  better  had.  Abstracting,  therefore,  from  the  specialties  of 
this  case,  alleged  to  have  arisen  in  the  course  of  the  proceedings 
in  Chancery,  there  seems  no  room  to  doubt  that  the  interlocu- 
tor of  the  Lord  Ordinary  sustaining  the  action,  but  sisting  pro- 
ceedings, is  right,  in  reference  to  the  claim  against  the  defenders 
personally.  Supposing  nothing  appeared  here,  but  that  there 
was  a  previous  suit  in  the  English  Chancery  on  the  same  per- 
sonal claim,  there  seems  no  room  for  doubt,  that  the  action  here 
must  be  sustained,  though  the  process  might  be  sisted,  as  has 
been  done  in  various  cases. 

**  But  it  is  said  there  is  a  specialty  here,  which  requires  im- 
mediate dismissal  of  the  action  in  this  Court.  The  specialty  is 
alleged  to  be,  that  the  pursuers  stand  prohibited  by  the  Court 
of  Chancery  from  legal  proceedings  in  Scotland,  under  a  limited 
exception,  '  that  the  plaintiffs  be  at  liberty  to  proceed  in  the 
suits  or  actions  commenced  by  them  in  the  Court  of  Session  in 
Scotland,  or  take  such  other  proceedings  as  they  may  be  ad^ 
vised,  so  far  only  as  may  be  necessary  for  the  purpose  of  ob- 
taining security,  according  to  the  practice  of  the  Court  of 
Session,  for  the  forthcoming  of  the  property  of  the  defendants 
in  Scotland,  to  answer  the  demand  of  what  may  be  found  due 
from  the  defendants  under  the  decree  in  these  causes.*  The 
effect  of  this  is  said  to  be,  that  the  Scotch  proceedings  are  con- 
verted into  a  mere  form  for  attaching  to  an  English  suit  in 
Chancery  the  diligence  of  the  Scotch  law  by  arrestment  and 
inhibition  on  depending  actions.  And  thi;*,  it  is  said,  would  be 
dangerous,  because  the  Scotch  Courts  have  no  power  over 
foreign  actions,  and  cannot  force  them  on,  or  dismiss  them,  or 
limit  them,  whatever  may  be  the  conduct  of  the  pursuers ;  so 
that  this  kind  of  diligence  might  be  kept  up  to  an  extent  and 
duration  that  would  be  oppressive.  And,  it  is  added,  that  aa 
England  is  in  this  respect  a  foreign  country,  the  same  rule  must 
apply  to  all  foreign  suits,  and  ex|K)se  the  lieges  of  Scotland  to 
arrestment  and  inhibition  without  limit,  at  the  ioBtance  of  all 
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who  cbnose  to  raise  artiou  in  a  foreign  court.  Novr,  I  do  not 
»e<;  the  force  of  this  objection.  It  seems  to  me  that  the  effect 
of  the  Lord  Chancellor's  order  is  not  to  create  any  limitation 
that  would  not  have  existed  without  it,  provided  we  thought, 
in  the  circumstances  of  the  case,  that  the  process  in  this  Court 
ought  to  be  sisted  in  favour  of  the  defenders  until  the  issue  of 
the  suit  in  Chancery.  The  effect  of  such  a  si»t,  obtained  by  the 
defenders,  is  precisely  to  allow  such  proceedings  by  the  pursuer 
*  as  may  be  necessary  for  the  purpose  of  obtaining  security,  ac- 
cording ro  the  practice  of  the  Court  of  Session,  for  the  forth- 
coming  of  the  property  of  the  defendants  in  Scotland,  to  answer 
the  demand  of  what  may  be  found  due  from  the  defendants 
under  the  decree  in  these  causes.'  The  obtaining  a  sist  until 
the  decree  in  Chancery  shall  be  pronounced,  and  so  keeping  up 
the  Scotch  action  for  the  purpose  of  arrestment,  inhibition  on 
the  dependence,  and  of  decree  in  Scotland,  agreeably  to  the 
Chancery  decree  after  it  shall  be  pronounced,  is  the  very  thing 
the  Lord  Chancellor  has  allowed  to  the  pursuers.  Why,  there- 
fore,  shall  proceedings  become  incompetent  or  objectionable 
bere,  because  they  are  excepted  from  a  prohibition,  which  would 
bave  been  competent  if  never  prohibited  ? 

'*  But  it  is  said,  that  under  this  Chancery  injunction,  tbe 
Court  here  have  no  power  over  the  action  before  themselves. 
But  that  is  a  mistake.  The  Chancery  prohibition  is  In  favour 
of  tbe  defenders  only,  and  binds  only  tbe  pursuers.  The  de- 
fenders are  not  barred  from  craving  a  recal  of  the  injunction  in 
Chancery  granted  on  their  motion,  nor  barred  from  craving  a 
recal  of  the  sist  which  stands  in  their  favour,  if  they  can  show 
any  good  grounds  for  the  process  in  this  Court  going  on.  It 
may  be  difficult  for  them  to  do  this  last ;  but  the  difficulty  does 
not  arise  from  the  injunction  of  the  Court  of  Chancery  on  tbe 
pursuers.  It  arises  simply  from  the  fact,  that  there  exists  a 
suit  on  the  same  matter  between  tbe  same  parties  in  another 
court,  much  better  able  to  investigate  the  law  and  facts  of  tbe 
case.  That  may  entitle  tbe  pursuers,  as  well  as  the  defenders, 
to  maintain  the  sist.  But  the  mere  injunction  on  the  pursuers 
in  favour  of  the  defenders,  cannot  give  the  pursuers  such  right 
to  any  extent  they  would  not  have  possessed  without  it. 

'*  As  to  tbe  danger  of  oppression  from  the  Scotch  diligence 
of  arrestment  and  inhibition  proceeding  on  foreign  actions,  be- 
cause these  actions  are  not  under  the  control  of  our  Courts,  if 
that  be  a  good  argument,  it  roust  warrant  the  absolute  dismissal 
of  all  actions  in  Scotland  where  there  is  a  lU  alibi  pendent  in  a 
foreign  Court,  which  cannot  be  disregarded  altogether  in  our 
Scotch  proceedings.  For  in  no  case  is  the  foreign  action  under 
the  control  of  Scotch  Courts ;  and  in  all  cases  arrestment  and 
inhibition  may  be  used  in  Scotch  depending  actions.  So  it 
would  follow,  that  wherever  there  was  a  /m  alibi  pendent  in 
foreign  countries,  including  England  and  Ireland,  Scotch  action 
on  the  matter  must  be  absolutely  dismissed,  unless  the  foreign 
action  can  be  disregarded  altogether  as  if  not  existing.  But 
that  seems  too  much  to  be  maintained.  The  answer  is — (1.) 
That  though  there  is  not  in  the  Scotch  Court  any  control 
over  the  foreign  action,  there  is  control  over  the  Scotch  ac- 
tion, which  may  be  continued  under  sist,  or  dismissed,  or 
proceeded  in,  or  modified  according  to  what  appears  to  be  the 
circumstances  of  the  case,  either  in  relation  to  the  state  of 
tbe  foreign  action,  or  any  other  circumstance  appearing.  (2.) 
The  Court  has  power  over  the  diligence  of  arrestment  and  in- 
hibition, and  may  recal  or  limit  these  according  to  equity,  on 
any  circumstances  appearing  to  require  it;  and  that,  not  upon 
exact  evidence,  but  upon  such  probable  evidence  as  the  state  of 
the  case  affords.  And  in  estimating  that,  it  is  easy  to  make 
allowance  for  tbe  circumstance,  that  the  primary  suit  is  in  a 
foreign  Court,  and  to  lighten  so  far  the  onut  on  the  party  show- 
ing grounds  for  recal,  or  modification  of  arrestment,  or  inhibi- 
tion. This  equitable  and  discretionary  power  of  the  Court 
alone  makes  such  diligence  on  the  dependence  tolerable,  in 
cases  of  simple  Scotch  actions.  For  it  is  generally  impossible 
to  get  rid  of,  or  limit  this  diligence,  though  excessive,  by  any 
thing  that  can  be  done  in  the  action.  Relief  is  sought  from 
excessive  diligence  by  a  distinct  application,  directly  applicable 
to  the  arrestment  or  inhibition  itself,  without  interfering  with 
the  action,  and  suppoited  by  nothing  more  than  the  exhibition 
of  probable  grounds^  for  thinking  that  more  is  claimed  in  the 
depending  action  thu'n  is  likely  to  be  decerned  for.     And  surely 


tbe  equitable  powers  of  this  Cont  to  restrain  excessive  arrest- 
ment and  inhibition  on  depending  ■etiont,  may  be  better  exer- 
cised by  inquiring  into  the  circumstaDces  of  each  case,  whether 
there  be  a  /is  pendens  in  a  foreign  court  or  not,  than  by  attempt- 
ing a  sweeping  rule,  that  wherever  there  u  a  fis  pendens  in  a 
foreign  court,  which  cannot  be  entirely  disregarded,  the  Scotch 
action  roust  be  wholly  dismissed  in  order  to  prevent  the  abuse 
of  arrestment  and  inhibition.  Accordingly,  there  is  no  one 
instance  referred  to  of  dismissal  of  an  action  in  Scotland  on  such 
ground,  though  there  have  not  wanted  cases  in  which  foreign 
lis  alibi  pendens  could  not  be,  and  was  not  disregarded,  produ- 
cing, on  the  contrary,  a  sist  of  the  Scotch  proceedings.  I  there- 
fore think,  that  in  regard  to  the  personal  conclusions  of  the  ac- 
tion, the  interlocutor  is  right.  I  may  perhaps  remark,  that  in 
form,  I  should  rather  omit  the  limitation  of  the  sist  to  six 
months,  and  leave  it  indefinite  as  to  time,  standing  good  till 
recalled,  and  only  till  recalled.  But  that  is  not  of  much  mo- 
ment. 

"  II.  In  so  far  as  the  defenders  are  concluded  against  as  exe- 
cutors, if  we  are  to  follow  the  precedents  of  tbe  cases  of  Brown's 
Trustees  v.  Palmer,  17th  December  1830;  and  Dickson  v. 
M*Ma8ter,  7th  June  1833,  the  action  here  ought  to  be  dismissed 
immediately.  But,  on  the  other  band,  in  tbe  case  of  M*Master, 
17th  June  1834,  the  plan  of  sisting  tbe  action  was  adopted  on 
the  ratio  stated  by  Lord  Corebouse,  the  Ordinary,  that  it  was 
*  imperative  that  this  process  should  be  sisted  until  the  account- 
ing in  Chancery  is  brought  to  a  close.  It  is  possible  that  the 
aid  of  this  Court  may  be  afterwards  required  to  enforce  the 
execution  of  the  decree.'  Considering  that  in  this  case  the 
Court  of  Chancery  in  England  have  given  leave  to  the  pursuers 
to  sue  in  the  Courts  of  Scotland,  for  the  purpose  of  securing 
execution  of  tbe  judgment,  when  it  shall  be  obtained,  without 
making  any  exception  of  the  action  in  so  far  as  it  is  brought 
against  executors,  I  think  X^ord  Corehouse's  conjecture  is  one 
that  we  cannot  venture  to  reject ;  and  I  am  therefore,  in  refer- 
ence to  this  part  of  the  action  also,  for  adhering  to  the  inter- 
locutor of  the  Lord  Ordinary  sisting  procedure.  But  in  regard 
to  this  part  of  the  action,  if  arrestment  or  inhibition  be  used, 
the  recal  or  limitation  of  them  may  probably  not  be  very  diffi- 
cult, unless  there  be  something  unusual  in  tbe  situation  of  the 
executors." 

{Lord  Jejffrey  absent  from  indisposition.*) 

At  advising  of  this  datCi 

Lord  Meodowbanh, — "  When  this  case  was  formerly  before 
the  Court,  I  concurred  in  opinion  with  the  Lord  Ordinary.  It 
is  therefore  sufficient  for  me  to  stale  at  present,  that  I  remain 
of  tbe  same  opinion,  and  coincide  in  tbe  views  taken  by  Lord 
Mackenzie  and  the  majority  of  the  consulted  Judges." 

The  Lord  Justice-  CUrh  (Hope)  stated,  that  he  conconed 
with  the  migority  of  tbe  Judges. 

Lord  itfbncrtft^likewise  concurred  %ritb  the  consulted  Judges. 

The  Court  pronounced  the  following  interlocutor : 

"In  respect  of  the  opinions  of  the  whole  Court,  Adhere  to 
the  interlocutor  submitted  to  review,  and  refuse  the  desire  of 
the  reclaiming  note,  and  remit  to  the  Lord  Ordinary  to  call  on 
the  pursuers  to  state  in  a  minute,  to  be  lodged  within  such  tima 
as  his  Lordship  shall  appoint,  what  progtess  has  been  made  be- 
fore the  Master  in  Chancery,  and  what  orders,  if  any,  bave  bee» 
issued  by  him :  Find  the  defenders  liable  in  additional  expenses, 
and  remit  to  the  Lord  Ordinary  to  decern  for  the  same." 

Lord  Ordinary,  Cuninghame. — Act.  ,  Monro; 

Gordon  and  Barron,  W.S.,  Agents. — AU.  Soiidtor- General 

(M'Neill),  Marshall;  W.  and  J.  Cook,  W.S.,  Agents F.' 

C&r*.^[J.W.J 
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lOth  March  1842. 

FiAST  Division (H.  B.) 

No.  161. — Major-Gen£BAI<  John  M'Innes  (Macalis^ 
ter's  Trustee)^  Raiser^  v.  MacalisterSi  Claimants. 

Testament — Succesiion — Destination — Entail — A  father  be* 
queathed  to  hU  two  nattiral  daugheru  two  aeparate  $unu,  to  be 
aeeumuUUed/or  their  behoof  till  they  were  twenty  yeare  of  age. 
Failing  either  of  them  without  lawjul  male  heire,  the  other  loot 
io  take  her  fortune  s  and  failing  both  without  lawful  male  heire, 
the  whole  woe  to  go  to  one,  and  failing  him  to  another  brother 
of  the  te»tator*$,  and  hie  lawful  male  heire,  and  failing  them  to 
a  nephew.  On  the  marriage  of  the  daughters,  provided  it  woe 
after  twenty  yeare  ofage^  and  with  the  eonunt  of  the  trueteee 
Mnder  the  eettlement,  they  were  '*  to  have  the  whole  of  the  sume 
heretofore  bequeathed  to  them,"  which  eunu,  however,  were  to 
be  inveeted  in  land,  and  entailed  on  the  male  heire  of  the  two 
daughters.  A  multiplepoinding  having  been  raised  for  the 
purpose  of  determining  the  rights  of  the  parties,  and  one  of 
the  daughters  having  died  leaving  a  daughter,  an  interlocutor 
was  pronounced,  finding  that  the  lands  to  be  purchased  with 
the  sums  bequeathed  to  the  daughters  were  to  be  settled  on  the 
surviving  daughter  and  her  heirs-male,  under  the  fetters  of  a 
strict  entail,  but  that  it  was  **  unnecessary,  hoc  statu,  to  give 
any  direction  as  to  the  extent  of  the  destination  to  he  inserted 
in  the  said  deed* — Held  that  the  collateral  heirs-male  of  the 
testator  ought  not  to  be  included  in  the  entail  which  he  had 
directed  to  be  made,  and  that  the  trustees  under  the  marriage^ 
contract  of  the  daughter  surviving  at  the  date  of  the  above  in- 
terlocutor,  to  the  exclusion  of  those  of  the  daughter  who  had 
died,  were  entitled  to  have  the  lands  and  estate  purchased  with 
the  accumulated  amount  qf  the  bequests  tranrferred  to  them  in 
fee-simple,  for  the  behoof  of  the  parties  interested  in  said  mar* 
riagC'Contract, 

Norman  Macalister,  governor  of  Prince  of  Wales 
Islapd,  a  Scotsman,  was  lost  at  sea  on  his  return  to  this 
country  in  1810.  He  was  the  youngest  of  four  brothers, 
and  died  unmarried,  survived  by  two  brothers  and  a 
son  of  the  third.  He  had  two  natural  daughters,  Frances 
Macalister  and  Flora  Macalister.  His  settlement,  which 
was  holograph,  contains,  inter  alia^  the  following  pro- 
visions : 


•« 


I  give  and  bequeath  to  my  daughter,  Frances,  the  sam  of 
£15,000  Stetliog. 

"  I  give  and  beqaeatfa  to  my  daughter.  Flora  Macalister,  the 
sum  of  £10,000  Sterling. 

"  The  fortune  I  have  thus  bequeathed  to  each  of  the  above* 
flusnttoned  children,  the  said  Frances  Macalister  and  Flora  Mac- 
alister, is  to  be  left  bearing  interest  in  India,  and  placed  in  the 
hands  deemed  the  roost  safe  by  tb«  trustees,  who  will  take  care 
that  collateral  security  be  taken  for  the  whole  property  invested 
in  this  way,  which  is  to  be  left  to  accumulate  for  the  benefit  and 
behoof  of  the  said  children  until  they  are  twenty  years  of  age. 
Ac  the  same  time,  as  onieb  of  the  interest  of  their  fortune  is  to 
bo  remitted  to  England  annoally  as  ahall  defray  the  expenses  of 
their  educadon,  provided  that  the  sum  required  shall  not  exceed 
i^OO  Sterling  tor  education  and  maintenance  together,  until 
they  are  fourteen  years  of  age ;  and  af^er  they  hare  attained 
chat  age  (fourteen),  should  their  guardians,  who  shall  be  bere^ 
after  mentioned,  deem  it  necessary,  they  are  then  to  receive 
•ach  £800  Sterling  annually,  until  they  are  twenty  years  of  age, 
when  more  may  be  allowed  them  should  their  guardians  deem 
it  necessary. 

"  In  the  event  of  the  death  of  the  said  Frances  Macalister 
without  lawful  male  heirs,  her  sister.  Flora  Macalister,  is  to  in- 
herit and  receive  (he  whole  and  every  part  of  the  said  Frances 
Macalister's  fortune;  and  in  the  event  of  the  death  of  Flora 
Macaliiter  without  lawful  male  heirs,  the  above  •mentioned 
IPrances  Macalister  is  to  inherit  and  receive  the  whole  and  every 
part  of  the  said  Flora  Blacalister's  fortune ;  and  in  the  event  of 
the  death  of  both  of  these,  Frances  Macalister  and  Flora  Mac- 
alister her  sister,  and  foiling  of  them  both,  and  their  lawful 
male  hefari,  1  bstpisatb  the  whole  and  every  part  of  the  fortoae 


of  Frances  Macalister  and  Flora  Macalister  to  my  brother,  Keith 
Macalister,  and  bis  lawful  male  heirs;  and  failing  the  said  Keith 
Macalister,  and  bis  lawful  male  heirs,  I  bequeatb  the  fortune  of 
the  said  Frances  Macalister  and  Flora  Macalister  to  my  brother, 
Mathew  Macalister,  and  his  lawful  male  heirs ;  and  failing  of 
the  said  Mathew  Macalister,  and  his  lawful  male  heirs,  1  be- 
queatb the  fortune  of  the  above  said  Frances  Macalister  and 
Flora  Macalister  to  my  nephew,  John  Macalister  (the  claimant's 
father),  and  his  lawful  male  heirs. 

"  I  appoint  my  brother  Keith  Macalister,  my  brother  Mathew 
Macalister,  and  John  Macalister,  also  Donald  Macalister  my 
nephew,  Lieutenant-Colonel  John  Macdonald,  John  Macalister 
of  Cour,  and  William  Burnie,  Esq.,  trustees  and  guardians  to 
my  children  in  England ;  and  I  appoint  John  Ferguson,  Donald 
Macnab,  John  Macalister,  and  Captain  John  M^Innes,  triTsteei 
to  my  children  iu  this  country. 

'*  Should  Frances  Macalister,  or  her  sister  Flora  Macalister, 
marry  before  they  are  twenty  years  of  age,  they  will  forfeit  the 
whole  and  erery  part  of  their  fortune  bequeathed  to  them  by 
me ;  and  after  the  said  Frances  Macalister  and  Flora  Macalister 
are  twenty  years  of  age,  they  may  then  marry ;  but  whomsoever 
they  marry  must  have  the  full  consent  and  approbation  of  two 
of  the  trustees  and  guardians  above  named,  otherwise  tbey 
forfeit  every  shilling  of  the  fortune  bequeathed  to  them  by  me. . 

**  And  whomsoever  the  said  Frances  Macalister  and  Flora 
Macalister  marries  after  they  are  twenty  years  of  age,  with  the 
full  consent  and  approbation  of  two  of  their  trustees  and  guar- 
dians, shall  and  will  take,  and  shall  continue  hereafter  lawfully, 
him  and  his  lawful  heirs,  both  male  and  female,  to  take  the 
name  of  Macalister,  otherwise  <be  above-named  Frances  Bfac- 
alister  and  Flora  Macalister,  and  their  husbands,  and  their  male 
and  female  heirs  for  ever,  shall  forfeit  the  whole  and  every  part 
of  the  fortune  bequeathed  to  them  by  me  io  this  or  other  will 
or  wills;  provided,  however,  that  the  above-named  Frances 
Bfaealister,  and  her  sister  Flora  Macalister,  has  the  full  consent 
and  approbation  of  the  majority  present  of  their  trustees,  not 
less  than  two,  to  marry  at  the  time  above  specified,  they  will; 
and  in  that  case,  have  the  whole  sums  heretofore  mentioned  and 
bequeathed  to  them  by  me ;  which  sums,  however,  are  to  be  in* 
vested  by  the  trustees  and  guardians  in  purchasing  lands  in 
Argyleshire,  if  possible  to  be  procured  in  that  county,  which 
lands  are  to  be  entailed  on  the  male  heirs  of  the  two  sisters, 
the  above-named  Frances  Macalister  and  Flora  Macalister. 

*'  I  leave  and  bequeath  to  my  brother  Keith,  £10,000  Sterling 
during  his  life,  which  sam  is  afterwards  to  revert  to  Frances 
Macalister  and  male  heirs.  I  bequeath  to  my  brother,  Mathew 
Macalister,  the  sum  of  £5000  Sterling  during  his  life,  which  is 
afterwards  to  revert  to  Flora  Macalister  and  male  heirs;  foiling 
them,  to  Frances  Macalister." 

"  I  give  and  bequeath  the  whole  and  every  part  of  my  landed 
property  and  estates  of  Kernhill,  with  any  other  lands  that  I 
may  have,  to  my  daughter,  Frances  Macalister,  and  her  lawful 
male  heirs ;  and  failing  of  the  said  Frances  Macalister,  and  her 
lawful  male  heirs,  I  bequeath  the  above-named  estates  and 
lands  of  Kernhill  to  my  daughter.  Flora  Macalister,  and  her 
lawful  male  heirs ;  and  failing  of  them,  1  bequeath  the  above^ 
named  estate  and  lands  of  Kernhill,  together  with  every  othef 
part  of  their  property,  to  my  brother,  Keith  Macalister,  and  his 
lawful  male  heirs ;  and  failing  of  them,  I  bequeath  the  above- 
named  estate  and  lands  of  Kernhill  to  my  brother,  Mathew  Mac- 
alister, and  his  lawfol  male  heirs ;  and  failing  of  them,  I  be- 
queath the  estate  and  lands  of  Kernhill  to  my  nephew,  John 
Macalister,  and  his  lawful  male  heirs ;  which,  however,  I  have 
now  burdened  with  £100  Sterling  a*year  for  life  to  my  sister 
Peggy/' 

After  attaining  the  age  of  twenty,  Franoes  Macalis- 
ter was  married  in  1820  to  Angus  Macalister,  and 
Flons  in  1822^  to  Keith  Macdonald  Macalister.  Both 
marriages  were  approved  by  the  trustees.  By  ante- 
nuptial eontcactSi  the  whole  interests  of  Frances  and 
Flora  Macalister  under  their  father's  settlement  were 
conveyed  to  marriage  trustees. 

Owing  to  the  want  ef  dispoflftive  words,  the  estate 
of  Kernhill  was  not  validly  conveyed  by  the  settlement. 
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and  was  taken  up  by  Mathew  Macaltster,  the  tefltator's 
immediate  elder  brother,  as  his  heir  of  conquest.  A 
declarator  was  afterwards  brought,  to  have  it  found 
that,  by  thus  taking  up  the  estate,  Mathew  Macalister 
had  forfeited  his  claims  under  the  settlement,  and  de- 
cree to  that  effect  was  pronounced.  An  attempt  was 
made  to  reduce  this  decree,  but  it  was  found  to  be  final 
as  res  judicata. 

In  1 820,  the  testator's  trustees  instituted  a  process 
of  multiplepoinding  for  the  purpose  of  ascertaining  the 
rights  of  all  parties  interested  in  the  succession. 

In  this  process  Flora  Macalister  and  her  marriage 
trustees  claimed, -^*M^  The  principal  sum  of  the 
provision  to  her  of  £10,000  Sterling,  in  order  that  it 
may  be  invested  in  the  purchase  of  lands  in  Argyle- 
shire,  to  be  laid  under  entail  for  the  benefit  of  her  and 
her  heirs-male,  as  this  Court  may  direct,  and  at  the 
sight  of  the  trustees  and  guardians  nominated  by  the 
testator,  or  of  such  of  them  as  may  accept.  2d/y,  The 
accumulated  interest  upon  that  provision  and  legacy 
of  £10,000  until  she  attained  the  age  of  twenty,  in 
order  that  the  same  may  be  invested  in  such  manner 
as  this  Court  may  direct,  according  to  the  sound  and 
legal  interpretation  of  the  true  meaning  and  import  of 
the  will.  And,  3£%,  The  accumulations  since  the 
claimant,  Mrs  Macalister,  attained  the  age  of  twenty." 

The  claim  of  Frances  was  mutatis  mutandis  in  the 
same  terms. 

Frances  Macalister  died  in  1825,  leaving  an  only 
child,  a  daughter;  and  on  SOth  June  1827»  the  Court 
pronounced  an  interlocutor,  in  which,  inter  alia^  they 
'*  find  that  Francei  Macalister,  who  married  with  the  consent 
required  in  the  will  of  the  testator,  having  died  without  heirs- 
male,  and  Flora  Macalister  being  also  married  with  consent  as 
aforesaid,  the  said  two  sums  of  £15,000  and  £10.000,  with  the 
said  respective  accumulations  thereon,  under  the  deductions 
foresaid,  must  be  invested  by  the  executors  of  the  testator  in 
the  purchase  of  lands  in  Argyleshire,  if  possible  to  be  procured 
in  that  county,  to  be  settled  upon  the  said  Flora  Macalister  and 
her  heirs-male,  under  the  fetters  of  a  strict  entail,  as  understood 
in  the  law  of  Scotland — the  deed  to  be  prepared  at  the  sight  of 
this  Court;  and  find  it  unnecessary,  in  hoe  itatu,  to  give  any 
directions  as  to  the  extent  of  the  destination  to  be  inserted  in 
the  said  deed,  or  as  to  any  other  particulars  thereof." 

In  1831,  the  testator^s  trustees  purchased  the  estate 
of  Hay  field  or  Innistrynich,  in  Argyleshire,  for  £30,000, 
and  on  application  to  the  Lord  Ordinary,  his  Lordship 
approved  of  the  purchase,  and  authorised  Governor 
Macalister's  surviving  executor,  General  M*Innes,  to 
uplift  £30,000  of  the  fund  in  medioy  which  had  been 
consigned  in  bank,  to  be  applied  by  him 

*'  in  payment  of  the  purchase-money  of  the  lands  and  estate  of 
Hayfield  before  mentioned,  to  be  afterwards  entailed  in  terms 
of  the  testator's  will,  under  the  authority  and  direction  of  the 
Court ;  and  authorises  and  directs  the  conveyance  to  the  said 
estate  to  be  taken  in  the  mean  time  to  Colonel  M'Innes,  the 
executor,  ^nd  failing  him  (in  order  to  prevent  the  trust  from 
lapsing,)  to  his  agents,  Messrs  James  Mackenzie  and  William 
Innes,  and  the  survivor  of  them,  to  be  held  by  them  in  trust  for 
behoof  of  the  parties  interested,  until  the  precise  sum  falling  to 
be  laid  out  in  the  purchase  of  land  shall  be  ascertained,  and  the 
Umu  and  conditioin  qf  the  entail  finalhf  adjusted  and  deter^ 
mined" 

The  only  son  of  Flora  Macalister  has  died  recentlyt 
and  questions  having  arisen  as  to  the  destination  of 
the  purchased  lands.  General  M'Innes,  the  testator's 
ottly  surviving  trustee,  lodged  a  Dunute  craving  the 
Court  to  give  directions 


"  with  regard  to  the  extent  of  the  destination  to  be  inserted  in 
the  deed  of  entail  of  the  said  purchased  lands,  and  a»  to  the 
conditions  of  entail,  and  other  particulars  thereof,  and  there- 
after to  direct  and  allow  the  executor  and  his  agents  to  prepare 
a  draft  of  the  deed  of  entail,  and  put  it  into  process." 

Cases  were  ordered ;  and  the  cause  having  been  ad« 
vised,  the  following  opinions  were  delivered : 

Lord  Prendent, — Your  Lordships  who  sat  here  at  the  time, 
will  recollect  that  the  questions  between  the  parties  in  this  case 
were  made  the  subject  of  eases  which  were  reported  to  your 
Lordships  by  Lord  Murray.  The  cause  was  afterwards  stated 
in  argument  before  your  Lordships,  and  stood  for  judgment ; 
but  in  consequence  of  the  unfortunate  event  that  occurred, — 
the  death  of  Mrs  Flora,  who  had  married  Mr  Keith  Macdonald 
Mncalister,  and  had  left  no  male  issue  of  her  body,  in  the  same 
way  as  her  elder  sister  Frances  had  also  done, — yonr  Lordship?, 
when  the  case  came  to  be  advised,  allowed  iwrties  to  withdraw 
the  former  cases,  and  to  put  in  those  which  are  now  before  U9. 
We  have  here  cases  both  for  the  trustees  of  the  marriage-con- 
tract of  Mrs  Flora  Macalister  and  her  two  daughters,  and  for 
the  trustees  of  the  marriage-contract  of  Frances  and  her  only 
daughter ;  and  we  have  also  cases  on  the  part  of  the  Messrs 
Macalister,  the  representatives  of  the  two  brothers  of  the  maker 
of  the  deed,  the  deceased  Norman  Macalister,  for  tome  time 
governor  of  Prince  of  Wales  Island. 

The  first  question  discussed  in  these  papers  is,  whether  or 
not,  in  regard  to  the  will  of  Colonel  Macalister,  and  the  pro- 
ceedings that  have  already  taken  place  in  this  Court,  particular- 
ly your  Lordships*  judgment  in  1827,  you  are  now  to  proceed 
farther  in  regard  to  the  execution  of  an  entail  of  certain  lands 
directed  to  be  purchased,  if  possible,  in  Argyleshire?  These 
two  gentlemen  respectively  maintain  that  they  are  entitled  to 
demand  that  that  entail,  notwithstanding  of  the  intervening 
death,  shall  be  still  framed,  and  ordered  to  be-  extended,  ao  as 
to  include  them  as  heirs  of  entail  of  the  estate  purchased  under 
your  Lordships'  interlocutor.  On  that  question  I  have  no  diffi- 
culty whatever.  Looking  to  the  whole  deed  of  Colonel  Mac- 
alister, giving  all  the  effect  to  it  which  we  are  entitled  .to  give 
in  such  a  question  as  this,  and  looking  to  what  you  have  deter- 
mined by  your  judgment  in  1827,  I  am  humbly  of  opinion  that 
we  are  not  entitled  to  order  an  entail  to  be  executed,  so  as  to 
include  any  one  of  these  two  gentlemen  or  their  descendants. 
Your  Lordships  are  quite  familiar  with  the  only  passage  in  the 
will  of  this  gentleman  that  has  reference  to  an  entail^  namely, 
that  where  two  sums,  one  of  £15,000,  the  fortutoe  of  Fiances, 
and  another  of  £10,000,  the  fortune  of  Flora,  the  natural 
daughters  of  the  testator,  are  directed  to  be  laid  out  in  the  pur- 
chase of  lands,  if  possible  to  be  acquired  within  Argyleshire, 
and  entailed  in  favour  of  these  two  ladies  and  their  isaoe-mrie ; 
but  there  is  not  one  word  £srther  of  direction,  or  inatroction,  or 
expoaition  of  intention,  that  that  entail  should  go  one  iota  be- 
yond what  I  have  stated.  There  is  also  in  this  will  a  declared 
intention  that  certain  other  sums,  pending  on  certain  events, 
shall,  along  with  those  suma  of  £15,000  and  £10,000,  be  taken 
up  and  destined  to  his  brothers  in  their  order;  but  there  ia  not 
a  syllable  as  to  the  necessity  of  laying  out  that  money  in  pur- 
chasing lands  for  the  purpose  of  being  entailed  on  those  brothers 
and  their  descendants.  The  question,  therefore,  is,  can  we  in 
any  way,  by  conjecturing  or  guessing  at  the  meaning  of  the 
testator,  and  looking  at  his  predilection  for  the  Messrs  Macalis- 
ter, construe  it  to  have  been  his  intention  to  include  them  in 
the  entail,  and  can  we  carry  out  that  intention  by  ordering  such 
an  entail  to  be  made?  Were  we  to  do  so,  we  would  be.  doing 
nothing  else  than  making  a  will  for  a  party  who  had  given  no 
indications  of  making  it  for  himself.  On  this  part  pf  the  case, 
then,  I  have  not  the  slightest  difficulty  in  arriving  at  the  con- 
clusion, that  we  have  no  right  to  order  any  entail  to  be  executed 
which  shall  include  any  of  the  descendants  of  the  lu'Othera  of 
Colonel  Macalister.    • 

But  there  renyains  behind  a  question  of  great  importance,  and 
of  sufficient  difficulty,  apart  from  the  other,  namely.  What  is 
now  to  be  done,  under  the  present  circunostanoea,  with  the  for- 
tune which  had  been  destined  to  go  to  those  ladies?  The  Court 
bad  formerly  occasion  to  consider  the  matter,  and  by  an  inter- 
locutor of  30(h  June  1827|  found,  '^  that  Frtnce*  Macalister, 
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who  mariied  with  the  content  required  in  the  will  of  the  testt- 
tor,  having  died  without  hein-male,  and  Flora  Macalister,  being 
alao  married  with  content  u  aforetaid,  the  taid  two  tnmt  of 
JC15,000and  £10,000,  with  the  aaid  respective  accuroulationt 
thereon,  under  the  deductions  foresaid,  mutt  be  invested  by  the 
executort  of  the  testator  ia  the  pui  chase  of  landt  in  Argyleshire, 
if  possible  to  be  procured  in  that  county,  to  be  settled  upon  the 
aaid  Flora  Macalister  and  her  heirs-male,  under  the  fetters  of  a 
strict  entail,  as  understood  in  the  law  of  Scotland,  the  deed  to 
be  prepared  at  the  sight  of  this  Court ;  and  find  it  unnecessary, 
in  hoc  siatu,  to  give  any  directions  as  to  the  extent  of  the  des- 
tination to  be  inserted  in  the  said  deed,  or  as  to  any  other  par- 
ticulars thereof." 

•  This  is  the  judgment  which  your  Lordships  pronounced  in 
18*27  in  regard  to  the  provisions  in  Colonel  Macalister's  will, 
and  the  particular  directions  therein  contained  as  to  entailing 
those  lands  in  the  county  of  Argyle.  Your  Lordships  thought 
it  unnecessary  to  go  farther  than  to  settle  the  lands  on  Flora 
and  her  heirs-male,  without  inserting  any  further  destination. 
Now,  it  does  not  appear  that  that  entail  was  then  executed ; 
but  lands  having  occurred  which  appeared  to  the  executors  to 
be  suitable  for  the  fulfilment  of  this  part  of  the  will,  a  purchase 
was  made.  The  titles  to  that  property  have  very  properly  been 
made  op  in  the  names  of  the  executors  in  trust,  and  have  so 
remained  ever  since.  In  this  situation  of  matters  the  case  has 
come  before  us  on  report  by  Lord  Murray,  and  the  question  we 
have  to  decide  at  present  is  this, — it  having  happened  that  the 
family  of  Flora  Macalister  is  exactly  in  the  same  situation  with 
that  of  Frances  when  the  interlocutor  was  pronounced — she 
having  now  deceased,  leaving  two  daughters  but  no  son — What 
are  the  rights  that  have  arisen  under  the  circumstances  in  which 
the  case  now  comes  before  us  for  our  determination  ?  It  is 
maintained  on  the  part  of  those  who  are  discharging  their  duty 
as  trustees  in  the  marriage-contract  of  Frances,  and  as  such  at^ 
tending  to  the  interests  of  her  daughter,  that  it  is  impossible  to 
carry  forward  the  entail  of  those  lands  beyond  what  is  expressly 
declared  in  your  Lordships'  judgment  of  1827 — that,  in  confor- 
mity with  the  will  (there  being  no  heirs-male,  and  there  being 
in  the  marriage-contract  a  sufficient  conveyance  to  them  by  that 
lady),  they  are  now  entitled  to  insist  that  her  daughter  ought 
to  receive  the  £15,000,  with  the  accumulations,  as  the  amount 
of  her  mother's  fortune.  On  the  other  hand,  it  is  maintained 
on  the  part  of  those  who  are  trustees  under  the  marriage-con- 
tract of  Flora,  that  the  Court  have  no  choice,  but  that,  in  con- 
sequence of  the  judgment  of  1827,  the  daughters  of  Flora  are 
the  only  persons  to  whose  interest  we  are  now  to  look ; — that 
as  BO  other  entail  can  be  made,  and  she  executed  a  deed  con- 
veying all  her  property  to  trustees,  her  daughters  are  the  only 
persons  who  are  entitled  to  the  estate,  which  is  just  a  surroga- 
tum  for  the  price  with  which  it  was  purchased,  and  that  the 
claim  of  the  young  lady,  the  daughter  of  Frances,  cannot  now 
be  regarded  by  us. 

.  I  must  confess  that  this  appears  to  me  to  be  a  very  difficult 
question  indeed ;  and  on  this  point  I  set  out  by  stating,  that  if 
it  was  not  for  the  impediment  in  the  way,  which,  if  I  could,  I 
have  a  wish  to  get  over,  I  would  hold  that  the  right  of  the 
daughter  of  Frances  to  her  mother's  fortune  of  £16,000  is  just 
as  clear  as  the  right  of  Flora's  daughters  to  their  mother's  for- 
tune of  £10,000.  In  principle,  I  can  see  no  difference  between 
them.  If  the  thing  were  open — if  there  were  no  impediment 
in  the  way — if  we  were  now,  for  the  first  time  in  this  discos- 
aion,  considering  that  neither  of  these  ladies  had  left  heirs- 
male,  I  would  have  no  difficulty  in  the  matter  at  all.  But  it 
is  in  consequence  of  what  has  passed — it  is  in  consequence  of 
the  judgment  to  which  I  have  referred — that  an  impediment 
exists  and  stands  in  our  way.  I  cannot  relieve  my  mind  of 
this  difficulty,  or  see  how  we  can  get  rid  of  it.  I  know  it  is 
aaid  in  these  papers  that  this  is  the  first  time  that  the  qnes- 
tioD  has  been  brought  properly  before  your  Lordships ;  but,  on 
the  other  hand,  it  is  averred  with  equal  confidence,  that  in 
1827  this  matter  was  fully  and  amply  discussed ;  and  although 
your  attention  was  directed  chiefly  as  to  how  the  entail  way  to 
be  framed,  yet  the  interest  of  that  lady,  and  the  interest  of  her 
daughter,  were  fairly  brought  under  your  cognisance.  In  re- 
gard to  the  contradictory  averments,  I  have  no  assistance  from 
your  Lordships,  or  from  the  report  of  the  case,  which  it  very 


short.  One  party  says  that  your  Lordships  did  decide  the 
point,  and  the  other  says  you  did  not  decide  it.  In  point  of 
fact  you  dealt  with  the  two  sums,  and  found  that  they  roust  be 
laid  out  on  land  to  be  settled  on  Flora  Macalister  and  her  issue- 
male.  The  case  of  Campbell  appears  to  be  in  point,  and  to 
show  that  you  could  not  go  beyond  the  destination  actually  ex- 
pressed. Under  these  circumstances,  I  have,  unfortunately  I 
may  say,  come  to  the  conclusion,  that  by  the  judgment  of  1827 
the  money  was  made  one  complete  sors,  and  that  the  daugh- 
ters of  Flora  are  entitled  to  the  whole  of  it.  If  we  had  the 
question  for  the  first  time  before  us,  without  any  impediment 
in  our  way,  I  am  quite  sure  that  there  would  be  no  difference 
of  opinion  among  us.  I  am  satisfied  that  we  would  hold  that 
the  daughter  of  Frances  was  just  as  fairly  entitled  to  her  mo* 
ther's  fortune  as  the  daughters  of  Flora  to  their  mother's  for- 
tune. But  in  consequence  of  the  judgment  pronounced  in 
1827,  I  am  compelled  to  say  that  there  is  an  obstacle  which 
prevents  us  from  going  farther.  That  judgment  must  be  bind- 
ing on  your  Lordships.  I  do  regret  it.  If  it  could  be  shown 
to  me  that  I  could,  with  safety  and  propriety,  disregard  what 
must  be  deduced  from  that  judgment  as  it  now  stands,  I  should 
entertain  a  very  different  view  as  to  the  interests  of  those  par- 
ties. But  I  have  not  been  able  to  get  over  the  difficulty ;  and 
I  am  under  the  painful  necessity  of  stating,  that,  under  the  cir- 
cumstances in  which  the  case  is  before  us,  I  cannot  resist  the 
conclusion,  that  the  whole  must  go  to  the  daughters  of  Flora 
Macalister. 

Lord  GilUes,-^!  concur  so  entirely  with  your  Lordship,  that 
it  is  wholly  unnecessary  for  me  to  go  into  any  detaiL  I  most 
fervently  with  I  could  give  your  Lordthip  any  information  as 
to  the  opinions  expressed  in  the  judgment  alluded  to,  but  my 
memory  is  not  sufficiently  retentive  to  enable  me,  at  this  dis- 
tance of  time,  to  do  to.  I  am  in  the  same  situation  with  your 
Lordship.  I  have  the  same  inclination  to  get  rid  of  the  diffi- 
culty that  presents  itself  to  us ;  but  I  am  sorry  to  add,  that  I 
am  of  the  very  same  opinion  with  your  Lordship  as  to  the 
merits. 

Lord  MackenzU. — I  concur  in  the  opinion  which  your  Lord- 
ships have  stated.  The  first  question  is  in  reference  to  the 
two  gentlemen  who  claim  under  the  deed  of  Colonel  Macalis- 
ter, which  claim  is  made  on  the  ground  that  they  are  entitled 
to  be  included  in  the  entail  directed  to  be  made  of  the  lands 
that  have  been  purchased.  I  do.  not  think  that  claim  well 
founded.  The  money  was  directed  to  be  laid  out  in  the  pur- 
chase of  lands  to  be  entailed  *'  on  the  male-heirs  of  the  two 
sisters,  the  above-named  Frances  Macalister  and  Flora  Mac- 
alister." There  is  no  doubt  that  that  will  warrant  the  con- 
stitution of  an  entail  with  fetters  imposed  on  the  heirs-male. 
But  I  see  no  solid  ground  for  holding  that  there  was  an  inten- 
tion to  carry  the  fetters  beyond  these  heirs.  There  is  not  a 
word  in  the  deed  which  expresses  that  the  fetters  are  to  be 
carried  £srther.  There  was  room  here  for  great  doubt,  whether 
there  could  be  any  fetters  upon  the  sisters  themselves, — whe- 
ther they  were  only  to  be  enforced  on  the  heirs-male.  But  as 
the  heirs-male  were  after  the  sisters,  there  vras  an  implication 
of  intention  that  the  fetters  should  apply  to  them,  to  which  the 
Court  gave  effect.  Supposing,  then,  that  the  intentions  of  the 
testator  had  been  fully  carried  out,  there  would  have  been  two 
entails—  one  in  favour  of  Frances ;  whom  foiling,  of  her  heirs- 
male;  whom  foiling,  of  Flora;  whom  failing,  of  her  heirs- 
male, — the  other  in  favour  of  Flora;  whom  foiling,  of  her 
heirs-male ;  whom  failing,  of  Frances ;  whom  failing,  of  her 
heirs-male.  But  the  execution  of  two  entails  was  superseded 
by  the  death  of  Frances  before  the  question  was  tried.  Your 
Lordships  then  found  that  one  entail  should  be  executed  in  fo- 
vour  of  Flora  and  her  heirs-male.  The  point  was  thus  fixed, 
that  the  fetters  were  to  be  imposed  upon  Flora  herself,  as  well 
as  her  heirs-male.  But  as  to  going  or  not  going  farther,  no- 
thing was  said.  And  now  I  think  the  claim  that  they  should 
go  forther  has  not  been  supported.  We  must  hold  that  the  fet- 
ters should  end  with  the  heirs-male  of  Flora.  This  I  have  held 
all  along  to  be  the  law  of  the  case,  and  it  excludes  the  claim  of 
these  gentlemen,  the  collateral  heirs-male. 

Then  arises  the  claim  of  the  daughters  of  Flora  to  the  whole 
subject,  —  not  only  to  what  would  have  been  their  mother's 
share,  but  also  to  the  other  part  originally  destined  to  Francei. 
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I  am  sorry  to  say,  that  upon  this  point  I  agree  with  your 
Lordships,  though  the  case  is  a  hard  one.  In  determining 
questions  under  tiusts,  the  rule  has  always  been  that  we  are  to 
suppose  the  trust  executed.  We  cannot  hold  the  claim  of  any 
party  to  be  excluded  by  d^lay  in  doin;^  so.  We  roust  suppose 
the  entail  executed.  We  are  not  to  hold  th.it  parties  are  to  be 
excluded  from  their  just  rights  by  any  accidental  delay  in  exe- 
cuting the  trust.  Once  getting  this  principle,  we  must  sup- 
pose that  this  entail  has  been  executed.  It  must  stand  as  if 
fully  executed,  and  as  if  it  had  been  so  from  the  very  first.  If 
that  were  the  case,  what  would  result  ?  By  failure  of  Fiances 
without  heirs-male,  the  whole  subject  fell  under  entail  on  Flora 
Macalister;  whom  failing,  her  heirs-male  under  the  fetters; 
whom  failing,  upon  other  destinations,  \Tithout  any  fetters — the 
fetters  in  both  ending  with  the  heirs-male.  Flora  then  exe- 
cuted a  marriage-contract,  by  which  she  altered  the  destination, 
and  settled  the  estates  on  her  own  children,  whether  male  or 
female.  They  then  came  to  be  her  heirs,  and  have  right  to 
the  succession,  if  she  had  power  to  dispose  of  it.  It  does  not 
signify  who  were  beyond  heirs-male  in  the  destination ;  for 
they  were  all  put  aside  by  this  alteration  in  the  destination,  if 
she  bad  power  to  alter  it.  The  two  gentlemen  claiming  might 
have  been  parties  if  she  had  not  interposed  ;  but  by  her  mar- 
riage-contract they  were  all  put  out,  and  the  destination  is 
made  to  go  to  her  own  daughters.  Now,  I  think  Flora  had 
power  to^  alter  the  destination.  No  doubt,  she  had  a  son ;  and 
as  long  as  he  lived  the  fetters  were  good  and  valid.  But  when 
be  died  she  became  the  last  heir  of  entail,  entitled  to  dispose 
of  the  estate  as  she  chose,  and  she  did  dispose  of  it  under  that 
•ettlemenC  in  favour  of  her  own  daughters. 

But  then  it  is  said  that  Frances  also  made  a  marriage -settle- 
ment during  her  life,  and  that  she  altered  the  destination.  No 
doubt  she  also  executed  a  marriage-settlement ;  but  she  had  no 
power  to  alter  the  destination.  I  have  already  said,  that 
though  the  entail  was  not  made  then,  we  must  hold  it  as  made. 
If  it  had  been  made  then^,  it  would  have  been  an  entail  on 
Frances  Macalister ;  whom  failing,  her  heirs-male ;  whom  fail- 
ing, ^lora ;  whom  failing,  her  heirs-male.  And  then,  during 
Che  whole  life  of  Flora,  it  was  a  good  and  binding  entail ;  and 
Frances,  being  an  heir  of  entail,  with  parties  substituted  to  her 
still  alive,  had  no  power  of  disposal.  The  daughter  of  Frances 
IB  barred  by  the  fetters  which  were  operative  against  her 
mother  during  her  lifetime ;  whereas  the  daughters  of  Flora 
are  not  debarred  by  the  fetters.  Flora  got  the  whole  of  this 
estate,  and  held  it  as  last  heir  of  entail,  with  a  power  of  dis- 
posal. No  doubt  a  deed  was  made  by  Frances  to  defeat  the 
right  of  Flora,  but  that  deed  was  void,  for  want  of  power  in 
the  maker  of  it.  Flora  would  have  had  no  power  to  alter  the 
destination  had  she  not  been  the  last  heir  of  entail.  Being  the 
last  heir  of  entail  under  this  deed,  or  quasi  last  heir,  I  think 
her  alteration  of  the  destination  was  effective.  The  case  is 
certainly  a  hard  one,  but  for  that  the  testator  is  to  blame. 
He  has  made  an  injudicious  settlement;  and  I  dare  say  if  he 
were  alive,  and  the  thing  explained  to  him,  he  himself  would 
think  so.  Hard  as  the  case  is,  under  the  circumstances,  we  can 
do  nothing  io  regard  to  the  claim  of  the  daughter  of  Frances. 

Lord  FuUerton. — Considering  the  terms  of  this  will,  and  the 
interlocotors  already  pronounced  by  the  Court,  I  have  not  been 
able  to  come  to  any  other  conclusion  than  that  which  has  been 
just  expressed.  In  regard  to  the  first  point,  vii.,  the  claim  of 
the  Messrs  Macalister  to  be  included  in  the  destination  of  the 
lands,  I  do  not  think  there  is  much  difficulty.  The  testator 
leaves  two  sums  of  money  to  his  two  daughters  and  their  heirs- 
male  ;  and  in  the  event  of  their  both  fiiiling,  and  leaving  no 
lawful  male  heirs,  he  bequeaths  the  fortunes  of  both  to  his 
brothers  in  their  order.  There  is  also  a  forfeiture  in  the  event 
of  the  daughters  marrying  before  they  are  twenty  years  of  age, 
and  if  they  should  then  marry  without  the  consent  of  two  of 
rhe  trustees  and  guardians.  There  is  here  a  conditional  bequest 
to,  and  institution  of,  these  gentlemen,  on  the  failure  or  forfei- 
ture of  the  daughters.  But  there  is  also  an  express  provision 
fixing  a  particular  event  on  which  the  bequests  are  to  vest  in 
the  daughters, — "  Provided,  however,  that  the  above-named 
Frances  Macalister,  and  her  sister.  Flora  Macalister,  has  the 
full  consent  and  approbation  of  the  majority  present  of  their 
trustees;  not  leas  than  two,  to  marry  at  the  time  above  specified; 


they  wiii  in  that  ease  have  the  whole  ettme  heretofore  wien$ioned 
and  bequeathed  to  tbem,  which  euwu,  however,  are  to  be  in- 
vested by  the  trustees  and  guardians  in  purchasing  lands  in 
Argyleshire,  if  possible  to  be  procured  in  that  county,  which 
lands  are  to  be  entaiUd  os  the  male  heirs  of  the  two  sitters,  the 
above-named  Frances  Macalister  and  Flora  Macalister." 

I  take  these  directions  of  the  testator  to  be  quite  sufficient  to 
exclude  the  claims  of  these  two  gentlemen,  Keith  Macalister 
and  Alexander  Macalister,  to  be  inserted  in  the  entail  of  the 
lands  to  be  purchased.  Their  rights  were  extinguished  by  the 
events  which  took  place,  via.,  the  marriages  of  those  two  ladies 
with  consent  of  the  trustees ;  it  being  declared  that,  in  that  case« 
the  two  sums  should  belong  to  the  daughters,  and  be  vested  in 
the  purchase  of  lands  for  their  benefit,  and  that  of  their  heirs- 
male,  without  any  farther  destination.  I  apprehend  that  if  a 
party  bequeath  a  sum  to  A,  with  this  provision,  that  failing  A  it 
shall  go  to  B,  and  failing  B  to  C,  bat  in  a  subsequent  part  of 
the  deed  puts  in  a  clause,  stating  that  the  money  so  bequeathed 
shall,  on  a  certain  event,  be  vested  in  the  purchase  of  lands  for 
the  sole  benefit  of  A,  the  conditional  institutes  are  excluded  in 
virtue  of  the  arrangement  made  by  the  testator  himself.  In  fact, 
they  are  no  longer  institutes — their  institution  being  completely 
extinguished.  1  agree,  therefore,  with  your  Lordships,  that  it 
is  impossible,  in  regard  to  those  gentlemen,  that  we  can,  con- 
sistently with  the  will  of  the  testator,  carry  the  destination  of 
the  lands  beyond  the  terms  of  the  direction  of  the  testator  him- 
self. According  to  his  express  directions,  though  conditional 
institutes  in  the  moveable  bequests,  they  are  not  substitutes  in 
the  lands  to  be  purchased,  on  those  bequests  vesting  in  the  prior 
institutes. 

Then  comes  the  other  and  more  difficult  question,  in  regard 
to  the  rights  of  the  female  children  of  the  daughters,  who  both 
died  after  marriage,  but  before  the  lands  were  purchased  and  the 
entail  executed.  The  direction  is,  that  if  the  parties  married  with 
consent  of  their  trustees,  *'  they  should  have  those  sums  respeC" 
tivehf  bequeathed'*  to  them,  in  order  to  be  invested  in  the  pur* 
chase  of  lands  to  be  entailed  on  '*  the  male  heirs  of  the  two  sis^ 
ters"  Here  the  first  question  that  arises  is  this, — supposiog  the 
two  ladies  had  been  alive,  there  must  have  been  two  entails ;  but 
what  must  have  been  the  nature  of  those  entails?  This  admits 
of  two  constructions.  It  might  be  supposed  that  the  two  en- 
tails to  be  made  were,  firsts  an  entail  of  Frances's  property  in 
flavour  of  herself  and  her  heirs-male ;  and,  seeondljf,  an  entail  of 
Flora's  property  in  favour  of  herself  and  her  beirs-jnale«  in  which 
case  the  heirs-male  of  Frances  would  not  have  taken  any  part 
of  Flora's  estate,  and  vice  versa.  Flora  having  died  leaving 
only  daughters,  would,  in  that  case,  have  been  the  last  party 
entitled  to  take  under  the  entail  so  constituted,  there  being  no* 
body  to  plead  the  fetters  against  her.  And  in  the  same  way, 
on  the  supposition  of  there  being  two  such  entails,  Frances's 
estate  would  have  been  carried  by  the  conveyance  in  her  mar- 
riage-contract. 

But  this  was  not  held  to  be  the  proper  eonstmetion  of  the 
deed.  In  theirs/  place,  it  is  contrary  to  the  opinion  of  English 
counsel.  The  entails  which  they  considered  proper  to  be  exe- 
cuted were  separate  entails,  but,  at  the  same  time,  entails  which 
included  in  each  the  heirs-male  of  the  other  sister.  Bat,  so* 
condhf^  and  what  is  conclusive,  that  construction  was  finall/ 
excluded  by  the  interlocutor  of  the  Court  in  1827.  At  that 
time,  Frances  having  died  without  heirs-male,  the  Court  con- 
sidered that  all  they  had  to  look  to  then  was  one  entail ;  and 
that  one,  an  entail  including  Flora  and  her  heira-male.  This  in* 
terlocutor  could  not  have  been  pronounced,  unless  on  the  ground 
that  Flora  and  her  heirs-male  were  to  take  Froncea's  share,  fiiiU 
ing  herself  and  her  heirs-male,  and  that,  in  consequence  of  that 
failure,  the  whole  sulfas  provided  were  to  be  applied  in  fisvour  of 
Flora.  The  judgment  finds  that  the  said  Mrs  Frances  Mae* 
alister  being  now  dead,  without  leasing  male  heirs,  ftc.,  "  the 
said  two  sums  of  £15,000  and  £10,000,  with  the  said  respective 
accumulations  thereon,  under  the  dechiction  foresaid,  wnmt  be 
wkvested  by  the  executors  of  the  testator  in  the  purchase  of  landa 
io  Argyleshire,  if  possible  to  be  procured  in  that  eounty,  to  ba 
settled  on  the  said  Flora  Macalister  atid  her  heurs^mmUt  under  the 
fistters  of  a  strict  entail,  as  understood  in  the  law  of  Scotland, 
the  deed  to  be  prepared  at  the  sight  of  this  Court ;  and  find  ic 
unnecessary,  in^hoe  sk^u,  to  give  any  directiona  asito  the-exteet 
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of  tbe  de9titmti6n  to  be  inserted  in  the  said  deed,  or  to  to  any 
other  particulars  thereof."  Then  the  lands  were  purchased, 
and  I  see  by  tbe  interlocutor  of  tbe  Lord  Ordinary  in  1831,  that 
there  is  a  direction  given  as  to  how  they  shall  be  held ; — be  au- 
thorises the  lands  to  be  purchased,  and  authorises  and  directs 
tbe  conveyance  of  the  estate  **  to  be  taken  to  General  Mac- 
Innes,  whom  failing,  to  Messrs  Mackenzie  and  Innes,  his  agents, 
in  trust,  until  the  terms  and  conditions  of  the  entail  to  be  exe- 
cuted should  be  finally  adjusted."  Thus,  at  present,  those  lands 
are  held  in  trust  for  behoof  of  the  parties  interested. 

Now,  if  there  were  any  persons  entitled  to  be  added  to  the 
destination,  of  course  they  would  become  parties,  for  whom,  to 
a  certain  extent,  this  trust  was  executed.  But  tbe  question  here 
ii,  are  there  any  such  parties  ?  For  the  reason  already  assigned, 
I  think  there  is  no  room  for  holding  that  the  two  gentlemen 
here  claiming,  are  parties  who  have  an  interest  in  the  trust. 
Then  I  am  not  sure  that  I  understand  the  ground  on  which  the 
trustees  of  Frances  Maualister  claim.  They  seem  to  claim  by 
virtue  of  tbe  marriage-contract,  but  I  cannot  see  that  it  gives 
to  tbem  any  right  whatever.  For  how  could  that,  or  any  deed 
of  Frances,  carry  directly  any  interest  io  the  bequest  or  in  the 
lands  purchased,  uhen  the  interlocutor  expressly  found  that  the 
X]5,0<KJ  as  well  as  the  X10,000,  was  to  be  invested  by  the  exe- 
cutors in  the  purchase  of  lands,  to  be  settled  on  Flora  and  her 
beiis-male?  I  cannot  see  bow  any  other  construction  can  be. 
given  to  tbe  interlocutor.  Tbe  only  ground,  then,  for  conceiving 
that  the  trustees  under  the  marriage-contract  are  entitled  to  get 
at  the  £15,000  or  the  lands,  in  so  far  as  they  are  a  surrogatum 
for  that  sum,  is  to  suppose  that,  some  how  or  other,  they  are 
entitled  to  insist  that  the  heirs-male  of  Frances  Macalistcr  shall 
be  inserted  in  tbe  destination.  But  I  cannot  see  how  they  are 
entitled  to  be  thus  put  into  tbe  destination.  Whether  they  could 
have  maintained  this  before  the  interlocutor  of  1827  was  pro- 
nounced, is  a  different  question.  But  as  the  matter  now  stands,  I 
see  no  reason  for  holding  that  the  marriage-contract  of  Frances 
could  either  carry  that  sam  of  £15,000  to  the  trustees  directly, 
or  could  Garry  it  indirectly,  by  enabling  tbem  to  get  her  daughter 
inserted  in  the  destination.  There  is  authority  for  entailing  the 
land  to  heirs-male,  but  no  authority  whatever  for  carrying  it  be- 
yond them  to  any  heirs-female. 

There  is  a  sum  of  money,  or  rather  a  landed  estate  purchased 
with  that  money,  held  in  trust  for  the  behoof  of  the  parties  en- 
titled to  take  under  an  entail,  and  the  only  question  is,  what  is 
to  be  the  destination  in  that  entail  ?  The  destination  cannot  go 
imrther  than  tbe  heirs»male  of  Flora  Macalitter.  This  is  con- 
firmed by  tbe  case  of  Ciimpbell,  which  has  been  referred  to. 
There  being  thus  an  entail  limited  to  the  heirs-male  of  Flora 
Macalisler,  and  there  being  no  beirt-male  now  in  existence,  tbe 
estate  is  just  held  in  trust  for  Flora  Macalister,  and  is  conse- 
quently perfectly  well  carried  by  tbe  conveyance  in  her  roar- 
riage-eontraet.  Therefore,  looking  at  the  whole  circumstances 
of  the  case,  I  am  bound  to  hold,  first,  that  we  are  not  entitled 
to  carry  the  destination  beyond  the  beirs-mnle  of  Flora ;  and, 
seeondiy,  that  there  are  no  grounds  for  holding  that  any  part  of 
the  sum  in  question  was  carried  by  the  marriage-contract  of 
Fratic^-s.  1  therefore  concur  in  the  opinion  which  has  been  ex- 
pressed by  your  Lordftbfps. 

The  Court  pronounced  the  following  interlocutor : 


« 


Find  that,  according  to  tbe  sound  eonstroetion  of  Grovernor 
Macalister*s  will,  the  collateral  heirs-male  of  the  Macalister 
fiiinily  ought  not  to  be  included  in  tbe  entail  directed  by  him 
to  be  executed,  and  repel  tbe  claims  of  Alexander  Macalister  of 
Leap,  and  Keith  Macalister  of  Glenbar,  accordingly :  Find  that 
the  trustees  under  the  marriage-contract  of  Mrs  Flora  Mac- 
alister, and  Keith  Macdonald  Macalister,  her  husband,  are  en- 
titled to  have  the  lands  and  estate  of  Hayfield  or  Innistrynicb 
transferred  to  them  in  fiee-simple  for  behoof  of  the  parties  in- 
terested under  the  said  marriage-contract,  and  appoint  the  pro- 
per deed  to  be  prepared  for  vesting  the  said  lands  and  estate  in 
their  persons,  ns  trustees,  accordingly ;  and  the  said  deed,  when 
duly  revised  and  settled,  to  be  executed  and  delivered  to  them ; 
and  to  this  extent  sustain  tbe  claim  of  Donald  M*Crummen 
and  Blathew  Norman  Alaedonald,  the  surviving  and  accepting 
trustees  under  tbe  said  marriage-contract,  and  of  Ann  Amelia 
Bttcnie  and  Margaret  Fraaces  Bypg  Macdonald  MacalisteFi  only 


children  of  the  said  marriage :  and  repel  the  claim  of  the  trus- 
tees under  tbe  contract  of  marriage  of  the  late  Mrs  Frances 
Byng  Macalister  and  Angus  Macalister  of  Balinakill ;  and  remit 
to  the  Lord  Ordinary  to  proceed  accordingly.*' 

Lord  Ordinary,  Murray. — For  Trustees  of  Mrs  Frances  Mac^ 
alisier,  Rutherfurd,  E.  D.  San d ford ;  J.  W.  Mackenzie,  W.S., 
Agent — For  Trustees  of  Mrs  Flora  Macalister,  Solicitor- Gene- 
ral (McNeill)  ;  M.  N.  Macdonald,  W.S..  Agent.^For  Mr  Mac- 
alister of  Loup,  Whigbam;  James  Bridges,  W.S.,  Agent, — For 
Mr  Macalister  of  Glenbar,  6.  Graham  Bell ;  Andrew  Ciason, 
W.S.,  Agent B.  Clerk |  H.B.  | 


\Uh  March  1842. 
FmsT  Division. — (H.  B.) 

No.  162.  —  The  Rev.  William  Middleton  and 
Others,  Suspenders^  v.  Alexander  Anderson 
and  Others,  Respondents. 

Ch  urch — Patronage — Jurisdiction  —  Process — Certain  pariak- 
toners  having  complained  that  a  majority  of  the  presbytery  of 
the  bounds  had  inducted  a  minister  into  the  parish  in  violation 
of  the  Act  on  Calls,  in  disregard  of  a  tender  of  special  objeo* 
tions,  and  pending  appeals  to  the  higher  church  courts,  the 
Commission  of  the  General  Assembly  interdicted  the  presentee 
from  officiating,  and  authorised  the  members  of  Presbytery  not 
complained  of  to  provide  for  the  miniktration  of  the  word  and 
sacraments  in  the  parish — A  note  ofsuspeneiwi  of  this  sentence 
passed,  and  interdict  against  the  execution  of  it  granted. 

The  Reverend  William  Middleton,  after  officiating' 
for  several  years  in  the  parish  of  Culaamond  as  or- 
dained assistant  to  the  incuinbent,  the  Rev.  Ferdinand 
Ellis,  received  a  presentation  to  be  his  assistant  and' 
successor.  This  presentation,  granted  by  Sir  John 
Forbes  of  Craigievar,  the  patron,  and  accompanied 
with  the  usual  documents,  was  laid  on  the  table  of  the 
Presbytery  of  Garioch  on  22d  September  1841,  and 
sustained.  At  the  same  time,  two  motions  were  sub* 
mitted  to  the  Presbytery, — the  first,  "  That  the  Pres- 
bytery do  appoint  one  of  their  number  to  meet  with 
the  elders  of  Culsamond  for  the  purpose  of  making  up 
a  roll  of  male  heads  of  families  in  communion  with  the 
church  in  said  parish,  conformably  to  the  Act  of  As-* 
sembly  1835  on  the  calling  of  ministers;"  and  the 
second,  <<  That  the  Presbytery  proceed  according  ta 
the  law  and  practice  of  the  Church  previous  to  the  in- 
terim Act  of  Assembly  1834."  After  discussion,  the 
second  motion  was  allowed  to  be  withdrawn,  and  the 
first  was  agreed  to  without  a  vote-^six  members  of 
Presbytery,  being  one-half  of  the  whole  sederunt,  ex- 
clusive of  the  moderator,  entering  their  dissent,  and 
both  the  patron  and  presentee  protesting,  that  by  the 
adoption  of  the  motion  their  rights  should  not  be  com- 
promised. 

The  Presbytery  having  again  met  on  the  6th  Octo- 
ber, called  for  the  roll  of  the  male  heads  of  families. 
It  was  accordingly  laid  on  the  table,  and  being  purged 
and  completed,  '*  was  countersigned  in  name,  presence, 
and  by  appointment  of  the  presbytery,  by  the  modera-^ 
tor."  Thursday  the  28th  of  October  was  fixed  as  the 
day  for  moderating  in  the  call,  and  the  Presbytery- 
having  accordingly  met,  a  call  was  prodaeed  and  read 
to  the  congregation,  and  thereafter  subscribed  by  the^ 
whole  elders,  three  of  the  heritors,  and  a  number  of 
male  heads  of  families  and  communicants — the  wholes 
amounting  to  forty-one.  Mr  J.  D.  Milne  appeared  as 
agent  for  the  presentee,  and  Mr  David  Mitchell  for 
certain  of  the  parishioners.    After  Bome  preliminary 


348 


REPORTS  OF  CASES  DECIDED 


[March 


procedure,  Mr  Mitchell  craved  ^'  that  disseDts  be  re- 
ceived according  to  the  Act  of  Assembly  on  Calls  i* 
to  which  Mr  Milne  objected,  and  craved  that  his  ob- 
jections be  recorded.  It  was  them  moved  "  that  dis- 
sents be  received."  This  motion  was  agreed  to  with- 
out a  vote;  but  seven  of  the  members,  forming  a 
majority  of  the  whole  sederunt,  entered  their  dissent, 
and  protested  that  the  adoption  of  the  motion  should 
not  compromise  their  sentiments  '<  as  to  the  Veto  Act, 
nor  the  rights  of  the  patron  and  presentee  accruing  to 
them  respectively  from  the  presentation,  and  relative 
documents  formerly  sustained  by  the  Presbytery." 
Mr  Milne  also  protested.  Dissents  were  then  tender- 
ed, and  the  Presbytery  found  that  they  had  been  lodged 
**  by  an  apparent  majority  of  male  heads  of  families  on 
the  roll."  Mr  Mitchell  craved  "  that  the  Presbytery 
would  now  proceed,  according  to  the  Act  on  Calls,  and 
the  instructions  to  presbyteries  thereanent,  with  a  view 
to  the  ultimate  rejection  of  the  Rev.  William  Middle- 
ton,  the  presentee  to  Culsamond."  Mr  Milne  craved, 
that  in  respect  "  that  the  said  Act  anent  calls  had  been 
found  to  be  ukra  vires  of  the  ecclesiastical  courts,  and 
that  the  dissents  tendered  were  illegal  and  incompe- 
tent, the  Presbytery  proceed  to  sustain  the  call,  and 
thereafter,  on  a  future  day,  to  induct  the  presentee." 
The  following  motion  was  then  made : 

'*  The  Presbytery  having:  duly  considered  the  oall  now  given  to 
the  Rev.  William  Middleton  to  be  minister  of  this  parish,  find 
it  subscribed  by  three  out  of  five  beritors,-.-that  a  fourth,  ne- 
cessarily absent,  bad  intimated  bis  concurrence, — and  that  the 
remaining  heritor  had  intimated  no  opposition  or  dissent ;  find 
it  subscribed  by  all  the  elders,  and  by  a  large  number  of  re- 
spectable male  beads  and  other  communicants  in  the  parish ; 
therefore  the  Presbytery  did,  and  hereby  do,  sustain  said  call, 
concur  with  the  same,  and  appoint  Mr  Middleton,  who  is  already 
an  ordained  minister  of  the  Church,  to  be  received  and  admitted 
into  the  pastoral  charge  of  this  parish  on  Thursday  the  11th 
day  of  November  first  ensuing, — the  Rev  George  Peter,  mi- 
nister of  Kemnay,  to  preach  and  preside  on  the  occasion :  They 
also  appoint  one  of  their  number  to  preach  at  Culsamond  on 
Sunday  first,  the  31st  day  of  October  current,  and  to  serv«  an 
edict  to  the  above  effect." 

Another  motion  was  made,  <<  That  at  present,  in  this 
case,  the  Presbytery  do  sist  procedure,  and  report  to 
the  General  Assembly."  The  first  motion  having  been 
carried,  five  of  the  members  dissented,  and  protested  for 
leave  to  complain  to  the  Synod.  Mr  Mitchell  protest- 
ed, and  appealed.  It  does  not  appear  from  the  minutes 
of  Presbytery  that  he  did  more ;  but,  according  to  the 
statement  of  the  dissentients,  "  when  these  two  motions  ** 
were  about  to  be  put  to  the  vote,  and  before  the  roll 
was  called,  the  law-agent  for  the  dissentients,  perceiv- 
ing that  a  majority  of  the  Presbytery  was  determined 
to  proceed,  diregarding  the  dissents,  craved  to  be  heard, 
and  intimated  verbally  that  he  was  ready  to  offer  spe- 
cial objections  against  the  said  presentee;  and  not- 
withstanding of  his  having  been  interrupted  by  the 
members  constituting  the  majority  of  the  Court,  on  the 
ground  that  he  was  out  of  order,  did  make  the  Pres- 
bytery aware  of  his  offer  of  special  objections  before 
the  said  motions  were  put  to  the  vote ;  but  the  vote 
was  taken  notwithstanding,  and  the  motion  to  proceed 
with  the  set^ement  was  carried  by  a  majority  of  seven 
to  five."  *'  Immediately  after  said  motion  was  carried, 
the  said  law-agent  for  the  dissentients  caused  to  be 
served  by  a  notary-public  a  schedule,  setting  forth,  that 
as  an  apparent  majority  of  dissents  had  been  lodged  and 


declared,  the  said  Presbytery  were  bound,  in  terms  of 
the  laws  of  the  Church,  to  take  steps  for  the  ultimate 
rejection  of  said  presentee :  But  that,  since  they  had 
resolved  to  take  steps  to  the  contrary,  it  farther  repre- 
sented the  willingness  of  the  said  agent,  without  pre- 
judice to  the  effect  of  the  said  dissents,  but  in  corro- 
boration thereof,  to  tender  special  objections,  and  did 
thereby,  then  and  there,  tender  the  same;  the  said 
objections  having  been  seen  by  the  said  notary-public, 
and  afterwards  marked  by  him  as  notary  in  the  pre- 
mises."    It  was  then  moved, 

"  That  as  the  dissent  and  complaint  of  the  minoiity,  and  the 
protest  and  appeal  by  the  agent  for  the  dissentients,  against  pro- 
ceeding to  receive  and  admit  Mr  William  Middleton,  the  pre- 
sentee, are  founded  on  the  Veto  Act,  which  has  been  declared 
ultra  vire»  of  the  Church,  and  illegal,  the  said  dissent  and  com- 
plaint, and  the  appeal,  are  inept  and  incompetent,  and  ought  not 
to  bar  the  execution  of  the  Presbytery's  finding, — the  Presby- 
tery accordingly  proceed  to  the  induction  on  Thursday  the 
lltb  day  of  November,  and  that  the  record  be  now  closed." 

This  motion  having  been  seconded,  Mr  Mitchell 

"  now  tendered  special  objections  to  the  fitness  of  the  pre- 
sentee ;  and  it  was  moved,  *  That  the  said  objections  be  received 
and  discussed  ;*  which  being  seconded,  it  was  agreed  that  this 
motion  be  put  as  an  amendment  on  the  former,  and  that  the 
state  of  the  vote  be,  first  or  second  motion ;  and  the  roll  being 
called,  and  votes  marked  (first  motion,  second  motion),  it  was 
carried  first  motion  by  seven  votes  to  five ;  and  the  Presbytery 
found  and  appointed  in  terms  thereof.  Against  which  sen- 
tence Mr  Garioch  declared  that  he  protested  for  redress  in  the 
bands  of  Mr  John  Anderson,  notary*public  in  Aberdeen ;  and  Mr 
David  Mitchell  aforesaid,  declared  that  be  protested  in  like  man- 
ner in  the  hands  of  said  notary- public." 

The  Presbytery  then  appointed  the  usual  steps  to 
be  taken  for  Mr  Middleton's  admission  on  the  llth 
November.  The  Presbytery  having  accordingly  met, 
the  clerk  stated  **  that  he  had  in  due  time  received  a 
paper  containing  reasons  of  dissent  and  complaint  by 
the  minority  of  the  Presbytery  against  the  finding  of 
the  Presbytery  sustaining  the  oall  and  appointing  the 
settlement  of  Mr  Middleton."  The  reasons  of  dissent 
are  as  follows : 

"  1.  Because  the  said  settlement  is  in  violation  of  the  solemn 
principle  recognised  by  the  standards  of  the  Church, — '  That 
no  man  be  intruded  into  a  congregation  contrary  to  the  will  of 
the  people.' 

*'  2.  Because  the  resolution  of  the  majority  to  proceed  to 
the  settlement,  did  not  stand  directly  against  any  provision  of 
the  Veto  Act,  the  regulations  of  which  Act  were  followed  out 
down  to  this  stage  of  the  proceedings,  though  it  was  charac- 
terized by  them  as  illegal ;  but  against  a  proposal  simply  to 
aist  procedure,  and  report  the  whde  case  to  the  General  As- 
sembly. 

"  3.  Because,  under  the  drcamttanoefl,  the  aettleoient  is  a 
wilful  and  deliberate  defiance  of  the  Church  itself,  as  well  as  a 
subversion  of  the  rights  of  her  people,  and  is  in  reality,  on  the 
part  of  the  majority  of  the  Presbytery,  a  breadi  of  those  solemn 
ordination  vows  which  they  came  under  to  submit  to  the  au- 
thority of  the  judicatories  of  the  Church. 

"  4.  Because  it  is  a  submisaion  of  the  privileges  which  the 
Lord  Jesus  Christ  has  conferred  upon  the  Cburdi,  aa  her  ex- 
alted head,  to  the  powers  of  this  world,  which  effectually  de- 
grades and  prostrates  the  spiritual  independence  which  belongs 
to  the  Church,  as  a  church  of  the  Redeemer. 

'*  6.  Because  it  must  inevitably  lead  to  a"  schism  and  separa- 
tion on  the  part  of  the  majority  of  the  Presbytery,  and  on  that 
account  is  another  breach  of  their  ordination  vows,  whereby 
they  are  solemnly  bound  to  '  maintain  the  unity  and  peace  of. 
this  Church  against  error  and  schism,  notwithstanding  of  what- 
ever trouble  or  persecution  may  aiise,  and  to  follow  no  divisive 
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courses  from  the  ptesetit  ettablithed  doctrinei  worthip^  discip* 
line,  and  government  of  this  Church/  " 

The  clerk  also  stated 


«• 


that  be  had  received,  at  the  same  time,  reasons  of  dissent  and 
complaint  bj  the  same  minority,  against  a  sentence  of  the  Pres- 
bytery refusing  to  receive  special  objections  from  communicants 
aid  parishioners  of  Culsamond,  against  the  settlement  of  the 
Reverend  William  Middleton  ;  which  paper  being  produced  and 
read,  the  Presbytery  find,  that  these  reasons  offered  are  ex  facie 
based  on  an  erroneous  assumption,  and  moreover,  that  the  re- 
cord having  been  closed,  reasons  of  dissent  and  complaint  from 
that  finding  cannot  be  competently  received,  and  refuse  to  record 
these  reasons  accordingly." 

The  clerk  then  produced  the  papers  containing  rea* 
sons  of  protests  and  appeals  by  the  agent  for  the  nude 
heads  of  families,  dissentients,  namely, 

*'  Isf,  Reasons  against  receiving  ex  gratia  the  memorial  of  cer« 
tain  communicants  not  paruhioners ;  2<f,  Reasons  against  the 
finding  of  the  Presbytery  sustaining  the  call,  and  appointing  the 
settlement,  without  regard  to  dissents  given  in ;  dJ,  Reasons 
against  the  finding  of  the  Presbytery  refusing  to  receive  special 
objections  to  the  presentee ; — all  which  being  read,  the  Pres- 
bytery allow  the  first  two  papers  of  reasons  of  protests  and  ap- 
peals to  be  recorded,  and  extracts  thereof  granted ;"  but  '*  with 
respect  to  the  third  paper  of  reasons  of  protest  and  appeal  lodg- 
ed, inasmuch  as  the  said  reasons  are  ex  facie  equally  ill  based 
with  those  of  the  minority,  which  have  been  already  refused, 
the  Presbytery  also  refuse  to  record  these  reasons,  and  inti- 
mated this  accordingly.*' 

The  Presbytery  afterwards  proceeded  to  the  church, 
but  the  moderator 

**  having  repeatedly  attempted,  but  in  vain,  to  ascend  the  pul- 
pit stair,  and  there  being  in  the  church  a  constant  noise  and 
hooting,  with  yelling,  besides  throwing  of  stones,  and  other  signs 
of  violence,  which  were  continued  for  about  an  hour,  in  pre- 
sence of  Mr  Sheriff  Murray  of  this  county, — Mr  Sheriff  Luma- 
daine,  of  the  county  of  Sutherland,  and  Justice  of  the  Peace  for 
this  county, — Mr  William  Simpson,  procurator- fiscal, — Captain 
ElphinstoneDalrymple,  Justice  of  the  Peace;  and  the  said  Captain 
Dalrymple  having  declared  that  the  Presbytery  were  deforced 
and  violently  interrupted  in  the  execution  of  their  purposed 
solemn  duties,  and  Mr  Sheriff  Lumsdaine  having  farther  inti- 
mated to  the  Presbytery  '  that  Mr  Sheriff  Murray  considered  it 
unsafe  and  inexpedient  to  proceed  to  public  worship  within  the 
church;*  and  both  said  Sheriffs  having  made  ineffectual  at- 
tempts to  address  the  people,  the  Presbytery,  after  waiting  for 
some  time  after  said  intimations,  and  the  violent  and  indecent 
interruptions  continuing  unabated,  resolved  to  adjourn  to  the 
manse  for  the  purposes  of  worship,  and  of  receiving  and  admit- 
ting the  Rev.  Mr  William  Middleton  to  be  minister  of  the  church 
and  parish  of  Culsamond,  as  aforesaid." 

The  Presbytery  adjourned  accordingly,  and  com- 
pleted the  settlement. 

The  Commission  of  the  Greneral  Assembly  having 
met  on  the  I7th  November  1841,  the  dissentient  pa- 
rishioners gave  in  a  petition  and  complaint,  in  which, 
afler  narrating  the  proceedings  in  the  settlement  of  the 
parish  of  Culsamond,  they  submit ''  that  said  proceed- 
ings and  said  settlement  are  in  contravention  not  only 
of  the  recognised  laws  of  the  Church  prior  to  the  Act 
of  Assembly  anent  calls,  in  consequence  of  the  refusal 
of  the  said  Presbytery  to  receive  special  objections 
against  the  said  presentee,  and  of  their  determining  to 
proceed  in  the  face  of  the  due  and  regular  dissents  and 
complaints  of  the  minority  of  said  Presbytery,  and  of 
the  protests  and  appeals  of  the  agent  for  the  dissen- 
tients against  their  findings,  but  more  especially  of  the 
said  Act  of  Assembly  anent  calls,  and  of  an  apparent 
majority  of  dissents  received  and  judicially  found  under 
the  same ;  and  this  while  there  was  no  reason  at  all 


fbr  their  precipitancy — ^no  order  or  pretended  order 
from  any  civil  court,  as  in  certain  other  cases — and 
nothing  but  their  own  deliberate  resolution  so  to  do. 

"  That  said  pretended  settlement  is  therefore  irre- 
gular, inept,  void  and  null ;  and  that,  by  the  proceed- 
ings whereby  it  has  been  pretended  to  be  effected, 
your  petitioners  are  sorely  aggrieved,  and  their  spiri- 
tual interests  deeply  injured. 

**  That  your  petitioners  would  farther,  in  the  strongest 
terms,  represent,  that  as  they  cannot  now,  without  in- 
jury to  their  own  feelings,  and  dishonour  to  the  Church, 
avail  themselves  of  the  religious  services  of  the  said 
presentee,  and  as  there  is  no  convenient  place  of  wor- 
ship situated  near  their  parish,  they  will  be  totally  lefl 
without  the  means  of  grace ;  and  this  while  there  are, 
for  instance,  already  some  requiring  the  ordinance  of 
baptism  to  be  dispensed. 

*<  That,  in  these  circumstances,  your  petitioners  have 
been  advised  to  petition  and  complain  to  the  Commis- 
sion of  the  General  Assembly,  at  their  meeting  on 
Wednesday  the  17th  day  of  November  current,  pray- 
ing the  Commission  to  adopt  measures  for  vindicating 
the  laws  and  dignity  of  the  Church,  and  for  the  pro- 
tecting the  spiritual  interests  of  your  petitioners,  their 
families,  and  the  other  parishioners  of  Culsamond,  who 
conscientiously  feel  dissatisfied  with  the  ministry  of 
the  said  Rev.  William  Middleton."  They  therefore 
prayed  the  Commission 

"  to  serve  this  petition  and  complaint  upon  the  individual  mem- 
bers constituting  the  majority  of  the  said  Presbytery  who  voted 
on  the  motion  sustaining  the  call,  and  concurring  in  the  same, 
and  appointing  the  said  Reverend  William  Middleton  to  be 
admitted  into  the  said  parish,  notwithstanding  the  said  apparent 
majority  of  dissents,  and  in  disregarding  the  same ;  as  also  upon 
the  motion  disregarding  the  dissents  and  complaints  of  the  mino- 
rity, and  the  protests  and  appeals  of  the  agent  for  the  dissentients, 
upon  the  pretence  that  thev  were  founded  on  the  Veto  Act, 
which  had  been  declared  ultra  vires  of  the  Church,  and  whereby 
they  declared  the  record  closed,  with  a  view  to  prevent  special 
objections  from  being  received,  though  tendered,  and  by  whom, 
in  its  subsequent  stages,  the  said  pretended  settlement  has  been 
perpetrated  ;'*  "  as  also  the  said  Reverend  William  Middleton  the 
presentee,  who  has  closed  with  the  said  settlement,  and  ac- 
cifptedof  the  same,  notwithstanding  the  dissents  above-men- 
tioned, and  that  it  is  perpetrated  against  the  laws  of  the  Church; 
and  to  appoint  the  said  parties  respectively  to  appear  before  the 
Commission  of  Assembly,  or  before  the  General  Assembly 
itself,  at  its  next  meeting,  to  have  such  censure  pronounced 
upon  them  as  to  the  said  Commission  or  the  General  Assembly 
shall  seem  meet ;  or  to  give  such  other  order  upon  the  said  in- 
dividuals, respectively,  as  to  the  said  Reverend  Court  may  seem 
meet  in  the  haill  circumstances,  for  the  vindication  of  the  laws 
and  discipline  of  the  Church,  the  protection  of  the  spiritual  in- 
terests  of  the  said  parishioners  and  petitioners;  for  dealing  with 
the  said  individuals  for  their  said  disorderly  conduct  as  it  may 
appear  to  deserve ;  and  further,  to  annul  and  rescind  the  pre- 
tended settlement,  and  whole  proceedings  above  set  forth  and 
complained  of;  and  also  to  take  into  immediate  consideration 
the  spiritual  necessities  of  the  petitioners,  and  the  said  parish, 
and  to  take  such  steps  for  the  immediate  supply  of  public 
worship  and  ordinances,  as  to  the  said  Reverend  Court  may 
seem  meet,  to  prevent  the  lamentable  consequences  which  must 
otherwise  ensue  from  the  want  of  them." 

The  Commission,  after  hearing  counsel  for  the  peti- 
tioners, 

"  did  and  hereby  do  grant  warrant  to  all  presbytery  and  kirk- 
session  officers  to  serve  the  said  petition  and  complaint  upon 
the  several  parties  therein  complained  of,  as  craved,  to  cite 
them  to  appear  personally  to  answer  thereto  before  the  Com- 
mission at  its  meeting  in  March  next,  or  failing  such  meeting. 
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before  tbe  General  AMembly  at  itt  meeting  to  be  holden  at 
^ioburgb  on  tbe  19ib  day  of  May  next,  and  also  appoint  the 
■aid  parties  to  give  in  answers  to  tbe  said  petition  and  complaint 
in  writing  to  the  said  meeting  of  the  Commission,  or  failing  sdd 
meeting,  to  the  next  General  Assembly,  sU  with  certification. 
Farther,  the  Commission  in  tbe  meantime,  and  until  a  final  de- 
liverance shall  have  been  pronounced  in  regard  to  the  proceed- 
ings complained  of,  did  and  hereby  do  interdict  and  prohibit 
the  Reverend  William  Middleton  from  officiating  and  adminis- 
tering ordinances  in  the  said  parish,  and  authorise  and  enjoin 
tbe  remanent  members  of  tbe  Presbytery  of  Garioch,  not  com- 
plained  of,  to  meet  forthwith  to  provide  for  the  ministration  of 
tbe  word  and  sacraments  in  the  parish  of  Ctilsamond,  in  the 
manner  which  shall  appear  to  them  competent  in  the  existing 
oircomstances  of  said  parish,  tbe  senior  of  the  said  remanent 
members  being  convener,  and  to  report  in  their  name  to  the 
meeting  of  the  Commission  in  March,  and  to  the  next  General 
Assembly." 

A  note  of  suspension  and  interdict  was  presented 
by  Mr  Middleton  and  the  majority  of  the  Presbytery, 

praying  the  Court 

^  to  suspend  the  proceedings  complained  of,  and  particularly 
the  sentence  or  deliverance  of  the  Commission,  or  pretended 
Commission,  of  the  General  Assembly  against  the  comphiiners, 
of  the  date  of  17lh  November  1841 ;  and  to  interdict,  prohibit, 
and  discharge  all  execution  or  intimation  of  the  said  sentence 
or  deliverance,  or  of  any  of  the  proceedings  complained  of;  as 
also  all  proceedings  in  furtherance  or  pursuance  of  the  same, 
and  every  attempt,  in  any  way  whatever,  to  carry  the  same  into 
eflTect:  And  in  particnlar,  to  interdict,  prohibit,  and  discharge 
Alexander  Anderson**  and  others,  '*  desif^ning  themselves  male 
beads  of  families  and  communicants  in  the  said  parish  of  CuUa- 
mond,  or  residenters  and  communicants  in  the  said  (farish,  from, 
prosecuting  or  following  forth  a  pretended  petition  and  com- 
plaint, hearing  to  be  presented  in  their  names  to  the  Commis- 
sion of  the  General  Assembly  of  the  Church  of  Scotland,  which 
met  at  Edinburgh  on  Wednesday  the  17th  November  1841, 
against  the  complainers,  to  tbe  effect  of  molesting  and  disturb- 
ing the  complainers,  or  any  of  them,  in  the  performance  of  their 
duties  as  ministers  of  their  respective  parishes,  or  as  members 
of  the  Presbytery  of  Garioch  :  And  further,  to  interdict,  pro- 
hibit, and  discharge  the  Reverend  Henry  Simpson"  and  others 
(minority  of  Piesbytery),  **  from  usurping  and  exercising  any  of 
the  functions  of  the  said  Presbytery,  by  taking  upon  themselves 
the  superintendence  of  the  parish  of  Culsamond,  and  from  pro- 
viding, or  meeting  to  provide,  for  the  ministration  of  the  word 
and  sacraments  in  the  said  parish,  in  any  manner  of  way  what- 
ever, to  the  exclusion  of  the  other  members  of  said  Presbytery, 
complainers,  and  from  interfering  with,  or  molesting  the  Rever- 
end William  Middleton,  complainer,  minister  of  tbe  said  parish, 
in  tbe  enjoyment,  exercise,  and  discharge  of  his  rights,  func- 
tions, and  duties  as  such,  or  as  a  member  of  the  Presbytery  of 
Gaiiocb,  and  from  preaching  or  administering  any  of  tbe  ordi- 
nances of  religion  in  the  church  and  parish  of  Culsamond,  and 
from  using  the  church  bell  of  the  said  parish,  without  the  con- 
sent of  the  complainer,  the  Reverend  William  Middleton,  mi- 
nister thereof,  and  from  instructing  and  authorising  others  to 
lisurp  and  exercise  any  of  the  functions  of  the  said  Reverend 
t^illiam  Middleton,  complainer,  as  minister  of  the  church  and 
parish  of  Culsamond." 

In  support  of  their  note  the  su8pen(\er8  pleaded — 
]•  The  rejection  of  a  presentee  by  a  presbytery,  on 
the  sole  ground  that  a  majority  of  the  male  heads  of 
families,  communicants  in  the  parish,  have  dissented, 
without  any  reason  assigned,  from  his  admission  as 
minister,  and  the  refusal  or  delay  of  such  presbytery 
to  induct  a  qualified  presentee  on  this  ground  being 
illegal,  and  a  violation  of  the  duty  of  presbyteries  as 
imposed  by  Statute,  the  Presbytery  of  Garioch  were 
not  entitled  to  give  any  effect  to  the  dissents  tendered, 
without  reasons  assigned,  at  their  meeting  on  the  28th 
October  1841,  but  were  bound  and  astricted  by  Sta- 
tute to  proceed  with  the  settlement  of  Mr  Middleton 


notwithstanding  these  diasents.  2.  The  complainer, 
Mr  Middleton,  being  a  qualified  presentee  presented 
by  an  undoubted  patron,  and  his  presentation  having 
been  sustained  by  the  Presbytery  of  Garioch,  he  was 
entitled  to  insist,  as  he  did,  that  the  Presbytery  should 
proceed  to  admit  and  receive  him  as  minister  of  the 
church  and  parish  to  which  he  had  been  presented, 
according  to  law,  notwithstanding  the  dissents,  without 
reasons  assigned,  of  a  majority  of  the  male  heads  of 
families,  communicants  in  the  parish.  3.  The  rights 
of  the  presentee,  and  the  duties  of  the  Presbytery, 
being  thus  clearly  defined  and  settled,  no  dissent  and 
complaint,  or  protest  and  appeal  taken  to  any  Superior 
Church  Court,  on  the  ground  that  the  Presbytery  had 
refused  to  commit  the  unlawful  act  of  entertaining  and 
giving  effect  to  the  said  dissents  without  reason,  could 
have  the  effect  of  sisting  farther  procedure,  or  of  en- 
titling the  Presbytery  to  refuse  or  delay,  when  required 
by  the  presentee,  to  proceed  with  his  settlement — ^the 
said  dissents  and  complaints,  and  protests  and  appeals, 
being  in  themselves  inept  and  illegal.  4.  The  com^ 
plainer,  Mr  Middleton,  an  ordained  minister  of  the 
Church  of  Scotland,  having  been  regularly  admitted 
and  received  as  minister  of  the  said  church  and  parish 
of  Culsamond,  upon  the  presentation  in  his  favour  ac- 
cording to  law,  is  entitled  to  be  protected  in  the  en- 
joyment and  exercise  of  the  rights  and  duties  of  his 
office,  thus  legally  vested  in  him ;  aiid  the  pretended 
Act  of  the  General  Assembly  anent  calls  having  been 
found  by  this  Court,  and  by  the  judgment  of  the  House 
of  Lords,  to  be  illegal,  he  is  further  entitled  to  an  in- 
terdict against  all  proceedings  founded  on  the  autho- 
rity of  the  said  pretended  Act,  and  against  any  undue 
interference  with  him  in  the  discharge  of  his  duties  or 
enjoyment  of  his  rights  as  minister  aforesaid.  5.  The 
Commission  of  the  General  Assembly  have  no  juris- 
diction to  entertain  or  dispose  of  the  matters  contained 
in  the  said  petition  and  complaint,  in  respect  the  same 
formed  no  lawful  ground  of  complaint  against  any  of 
the  parties  called  who  were  acting  legally  in  the  settle- 
ment of  Mr  Middleton  as  minister  in  the  foresaid  parish, 
and  it  was  ultra  vires  of  the  Commission  to  interfere 
or  pronounce  the  sentence  complained  of.  6.  The 
sentence  of  the  said  Commission,  which  was  pronounced 
in  absence,  and  without  calling  the  parties  there  com- 
plained of,  is  farther  illegal :  (!•)  In  respect  it  is,  quoad 
the  complainer,  Mr  Middleton,  an  unwarrantable  inter- 
ference with  his  rights,  and  the  performance  of  his 
duties  as  minister  of  the  piu*ish  of  Culsamond,  and  with 
the  right  of  the  parishioners  of  the  said  parish  to  re* 
ceive  his  ministrations  as  their  parish  minister.  (2.) 
In  respect  it  involves  an  illegal  and  unprecedented  in- 
terference with  the  functions  of  a  presbytery,  and  au- 
thorises and  instructs  certain  individual  members  of 
the  Presbytery  to  usurp  the  functions  of  the  collective 
body. 

Tbe  dissentient  parishioners  entered  appearance,  and 
pleaded — I.  That  as  the  interdict  now  craved  does  not 
relate  to  any  civil  right,  but  to  matters  purely  spiritual, 
it  does  not  fall  wi:hin  the  jurisdiction  of  this  Court, 
and  therefore  this  application  is  incompetent.  2.  That 
as  the  judgment  complained  of  was  strictly  and  legally 
within  the  competency  of  the  Court  which  pronounced 
it,  this  Court  has  no  jurisdiction  to  interfere  with  its 
due  execution.     3.  The  interdict  now  craved  cannot 
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be  graoted  without  an  interference  with  the  rights  of 
the  Church,  as  confirmed  and  recognised  by  the  law 
and  the  constitution  of  this  country.  4.  That  even  if 
this  Court  had  jurisdiction,  under  any  circumstances, 
to  entertain  such  an  application  as  the  present,  which 
is  expressly  denied,  the  procedure  of  the  coroplainers, 
members  of  Presbytery,  in  the  premises,  was  altogether 
inept  and  illegal,  and  contrary  to  the  laws  of  the  Church, 
and,  in  particular,  to  the  Act  of  Assembly  1732,  c.  5. 
The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  I3M  January  1842. — The  Lord  Ordinary  baring  resumed 
consideration  of  this  note  of  suspension  and  interdict,  with  the 
answers  thereto,  and  productions,  and  having  heard  parties  fully 
thereon,  refuses  the  note :  Finds  the  complainers  liable  in  ex- 
penses, of  which  appoints  an  account  to  be  given  in,  and  re- 
mits  the  same,  when  lodged,  to  the  auditor  to  tax  and  report ; 
and  decerns. 

"Abfe — The  Lord  Oidinary  has  given  the  most  anxious 
consideration  to  this  case,  and  has  not  presumed  to  dispose  of 
it  without  a  careful  and  laborious  examination  of  all  those  former 
judgments  of  the  Court  which  were  argued  on  before  him  by 
the  complainers,  as  ruling  the  question. 

"  The  more  be  has  studied  the  matter,  the  more  has  be  be- 
come satisfied  that  the  present  ease  does  not  fall  within  the 
scope  of  these  precedents.  There  is  no  question  now  brought 
before  the  Cooit  as  to  the  legality  of  the  Veto  Act ;  and  the 
civil  rights,  whether  of  the  patron  or  presentee,  will  stand  per- 
fectly unscathed,  notwithstanding  all  that  has  yet  been  done  by 
the  Commission  of  the  General  Assembly.  The  only  question 
here  is,  shall  this  Court  interfere  with  the  proceedings  of  a  prO' 
per  church  court,  where  that  Court,  acting  within  itz  own  pro- 
vince,  is  dealing  with  a  proper  eccletiatticai  cante ;  and  this  too, 
while  that  cause  is  still  actually  depending  before  them? 

'*  It  cannot  be  doubted — for  the  very  judgments  of  this  Court 
which  are  most  unfavourable  to  the  extreme  pretensions  of  the 
Church  tribunals,  expressly  assume — that  there  is  an  ecclesiasti- 
cal jurisdiction  altogether  independent  of  the  civil  courte.  This, 
indeed,  as  an  abstract  proposition,  even  the  complainers  hesi- 
tated not  to  concede.  But  what  Is  more  important,  the  doc- 
trine was  again  and  again  distinctly  laid  down  by  both  of  the 
noble  Lords,  who,  in  the  Court  of  last  resort,  supported  the 
judgment  of  affirmance  in  the  case  of  Auekierarder.  Lord 
Brougham,  taking  his  illustration  from  the  question  of  qualifica' 
iion,  said : — *  Prove  to  me  that  this  is  a  matter  of  ecclesiastical 
cpgnizance :  Prove  to  me  that  this  is  a  question  of  qualification 
like  the  question  of  smficiens  or  minus  suffioiens  in  literaiura, 
and  then  I  say  that  the  Court  of  Session  will  be  excluded,* 
And  so  also  said  the  Lord  Chancellor : — *  It  is  'not  disputed 
that,  at  to  matter  oi  qualification,  which  is  submitted  to  the  de- 
cision of  the  Church,  the  judgment  of  the  Assembly  upon  appeal  is 
finaV  In  truth,  no  man  who  knows  anything  of  the  constitution 
either  of  the  civil  or  ecclesiastical  courts,  could  ever  be  misled 
on  this  point.  The  powers  of  both  are  to  be  found  in  the  Sta- 
tute-book. By  1537  (1532),  c.  36,  the  Court  of  Session  is 
authorised  *  to  sit  and  decide  upon  all  actions  *  civil.'  ^^  1579, 
c.  69,  1592,  c  116,  &c.,  the  Presbyteries  and  other  Church 
Courts,  upwards  to  the  General  Assembly,  are  empowered  '  to 
put  order  to  all  matiers  and  causes  ecclesiastical  within  their 
bounds,  according  to  the  discipline  of  the  Kirk.' 

**  The  only  diflieuliy  is,  where  to  dmw  the  line  of  demarca- 
tion between  the  '  action  civile*  and  the  *  matter  and  cause  eccU" 
siastical,*  with  the  corresponding  puule,  by  what  authority  shall 
the  line  be  fixed  9 

**  Fortunately,  it  is  not  necessary,  in  the  present  case,  at  all 
to  deal  with  this  quesiio  vexaia.  At  least,  so  it  has  appeared 
to  the  Lord  Oidinary  in  pronouncing  the  above  judgment ;  and 
the  grounds  upon  which  be  has  ariived  at  this  conclusion  are  as 
follow : — 

'*  1.  To  put  the  case  kypolhetieally :  Suppose  that  the  Veto 
Act  had  never  been  paased,  and  (bat  without  any  attempt  to  en- 
croach upon,  or  evade  the  civil  rights  of  either  patron  or  pre- 
sentee, and  without  at  all  departing  from  the  old  and  established. 


and  therefore  nnqaestionably  eorapetent  and  legal  form  of  pro* 
ceedings  in  the  induction  of  a  minister,  a  question  had  arisen  in 
the  church  courts  as  to  the  presentee's  qualification  in  literaiure, 
life,  or  manners.  This,  it  will  be  observed,  is  the  rery  case 
which  was  put  in  the  House  of  Lords  as  an  admitted  example 
of  the  independent  jurisdiction  of  the  ecclesiastical  courts. 
Now,  suppose  farther,  that  in  the  course  of  adjudicating  upon 
this  question,  there  came  to  be  rendered,  at  a  particular  stage 
of  the  process,  certain  dissents  for  cause,  or  *  special  objections 
to  the  presentee* s  fitness^'  and  that  these  were  rejected  by  the 
Presbytery,  and  an  appeal  taken  to  the  superior  chorch  judica- 
tory ;  and,  finally,  suppose  that  the  Presbytery,  disregarding  this 
appeal,  determined,  notwithstanding,  to  proceed  in  the  settle- 
ment, and  appeal  was  again  taken  against  this  irregularity,  and 
that,  in  the  face  of  all  this,  the  Presbytery  still  went  on  to  com- 
plete the  settlement, — in  such  a  case,  it  cannot  surely  be  ques- 
tioned, that  this  Court  woul<l  have  been  utterly  incompetent  to 
interft?re  with  the  proceedings  of  the  higher  church  court  in 
disposing  of  the  appeal.  1.  The  chorch  court  was  here  in  no 
respect  stepping  beyond  or  out  of  its  own  province :  3.  The 
cause  in  which  the  question  had  occurred  was  purely  a  *  cause 
ecclesiavtieal  *,'  and  3.  The  question  itself,  even  in  so  far  as  it 
might  depend  upon  the  regularity  or  competency  of  the  appeals, 
as  having  been  taken  in  any  peculiar  form,  or  at  any  particular 
stage,  being  a  qiipsrion  affecting  the  form  of  process  in  the  cbureb 
courts,  was  still  one  upon  which  these  courts,  and  these  courts 
alone,  were  entitled  to  adjudicate. 

**  II.  The  case  which  has  actunlly  occnrred.  end  which  is 
now  before  the  Court,  is  not  subetantially  different  from  the 
hypotherical  one  that  has  just  been  put ;  for,  after  laying  aside 
(which  the  Lord  Ordinary  unquRlifiedly  does)  all  that  was 
either  said  or  done  in  the  Court  of  Presbytery  as  to  matter  con- 
nected with  the  Veto  Act,  there  still  remain  the  two  important 
points  (and  which  only  became  the  more  important  after  the 
Presbytery  had  resolved,  as  they  ultimately  did,  not  to  proceed 
upon  the  Veto  Act^) — viz.,  1.  That  special  dissents,  or  *  objections 
to  the  fitness  of  the  presentee,*  were  tendered  and  rejected  ;  and, 
2.  That  various  appeals  having  been  taken  against  the  proceed- 
ings, the  Presbytery  yet  went  on  to  the  final  question  of  settle- 
meot,  and  admitted  the  presentee  in  the  face  of  these  appeals. 

**  The  complainers  say,  that  the  dissents  were  not  tendered 
at  the  proper  stage.  But,  I.  That  i«  an  nnswer  which  it  io 
conceived  they  must  plead  in  the  church  court,  in  justification 
and  support  of  their  own  judgment ;  which,  at  least  ns  regards 
the  jurisdiction  of  that  tribunal,  has  been  competently  carried 
up  for  review ;  for  this  Court  cannot  review,  and  of  course  can- 
not inquire  into  the  regularity  or  irregularity  of  what  must,  on 
all  hands,  be  admitted  to  be  matter  of  proper  church  procedure. 
2.  Even  were  the  church  court  of  review  itself  to  decide  errone- 
ously upon  the  matter  thus  brought  up  to  them,  the  case  must 
there  *  take  end,'  as  having  been  adjudicated  on  bv  the  only 
competent  tribunal.  3.  The  complainers  stand  out  in  an  awk- 
ward predicament,  as  regards  the  ohjection  on  its  merits.  For 
though  it  were  the  fiict  (and  the  Lord  Ordinary  has  formed  no 
opinion  eiiber  way)  that  the  dissents  for  cause  were  not  lodged 
in  due  time,  this  would  seem  to  hare  been  very  much  attribu- 
table to  the  conduct  of  this  Presbytery  itself,  in  having  not  only 
commenced  their  proceedings  upon  the  fintting  of  the  Veto  Act,, 
(for  though  di«scnts  were  entered  by  certain  of  the  individual 
members,  no  appeal  was  taken,  and  the  proceeding  was  thus 
left,  in  substance  as  well  as  form,  the  authoritative  pro- 
ceeding of  the  body) ;  but  having  so  continued  them  through 
several  diets  of  the  cause,  and  having  only  determined  at  last 
to  change  their  courfie  after  they  came  to  find  that  the  majority 
of  the  dissentients,  without  cause,  were  against  them,  the 
complainers  seem,  in  this  respect,  to  have  been  very  much  play- 
ing the  game  which  the  Church  at  large  has  been  said  to  have 
done,  in  fiist  pleading  to  the  vetn  in  the  civil  courts,  and  after- 
wards resisting  the  decision.  But  l»e  this  as  it  may,  at  least 
the  proceeding  was  calculated  to  mislead  the  parishioners,  who 
might  otherwii^e,  at  that  stage  which  the  complainers  say  wns 
the  proper  one,  have  dissented  fi^r  cause.  Therefore,  even 
though  it  were  lu  be  assumed  that  there  was  some  irregularity 
in  fioint  of  time  or  otherwise  (which,  however,  the  respondents 
df*ny),  it  may  reHMinably  be  doubted  bow  fiir  the  complainers, 
at  least,  would  not  be  barred  from  taking  advantage  of  it,  and 
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whether,  aceordingly,  if  they  made  the  attempt,  the  supreme 
judicatory  of  the  Church  would  not,  in  a  general  review  of  the 
cause,  be  warranted,  without  any  imputation  on  the  correctness 
or  propriety  of  their  proceedings,  to  repone  the  dissentients  as  a 
step  tota  re  per»pecta  necessary  for  doing  substantial  justice 
between  the  parties. 

'*  In  like  manner,  the  coroplainers  justify  their  having  refused 
to  receive  and  record  the  dissent  and  complaint  tendered  by  the 
minority  of  their  own  body,  as  well  as  the  corresponding  protest 
and  appeal  of  the  communicants  and  parishioners  against  the  sen- 
tence *  refusing  to  receive  special  objections,*  on  the  ground  *  that 
the  record  having  been  closed,  reasons  of  dissent  and  complaint, 
&c.,  from  that  finding  cannot  be  competently  received.'  But, 
while  this  argument  is  open  to  the  same  observations  generally 
which  have  just  been  made  upon  the  preceding,  it  appears  from 
those  very  minutes  of  Presbytery,  which  the  complainers  have 
here  produced,  that  the  record  was  not  closed  until  after  the 
special  objections  had  been  tendered.  The  minutes  bear  that  a 
motion  was  made,  and  laid  on  the  table,  to  the  effect,  inter  alia, 
'  that  the  record  be  now  closed,*  But  the  minutes  go  on,  *  which 
motion  being  seconded,  Mr  David  Mitchell  now  tendered  spe- 
cial OBJECTIONS  TO  THE   FITNESS  OF  THE  FESSENTEB  ;  and  it 

was  moved  that  the  said  objections  be  beceived  and  dis- 
cussed.* Now,  these  two  motions  were  put  against  each  other 
as  motion  and  amendment.  Therefore,  though  the  first  motion 
no  doubt  carried,  it  is  clear  there  was  no  closed  record  until  the 
result  of  the  vote.  But  the  judgment,  as  determined  by  that 
vote,  is  the  very  judgment  which  was  the  subject,  as  well  of 
the  dissent  and  complaint,  by  the  minority  of  the  Presbytery,  as 
of  the  protest  and  appeal  by  the  parishioners. 

*'  The  complainers  have  still  another  plea, — viz.,  that  by  the 
rules  and  practice  of  the  Church, /rivo/bas  appeals  may  be  diS' 
regarded.  The  Lord  Ordinary  does  not  know  how  the  case 
may  be  as  to  this :  or  whether,  as  is  most  probable,  the  trae 
substance  and  meaning  of  the  rule  (if  such  there  be)  be  not 
*  rather  confined  to  this — ^that  though  frivolous  appeals  may  be 
disregarded  in  the  first  instance,  to  the  effect  of  enabling  the 
inferior  church  court  to  go  on  and  complete  their  proceedings 
without  those  vexatious  stops  and  interruptions  which  such  ap- 
peals might  occasion,  it  is  still  open  to  the  appellant,  in  the  end, 
to  insist  for  judgment  on  his  appeals  before  the  Superior  Court, 
and  not  less  competent  for  that  Court  to  give  effect  to  these  ep- 
peals,  should  they  happen  to  differ  in  opinion,  as  to  their  im- 
portance, from  the  Court  below. 

"  Be  this,  however,  as  it  may,  the  alleged  practice  cannot 
avail  the  complainers ;  because,  whatever  may  be  the  case  as  to 
the  earlier  stages  of  their  proceeding,  they  were  not  entitled,  in 
the  face  of  an  appeal,  however  frivolous,  to  proceed  to  admit  and 
settle  the  presentee.  The  Lord  Ordinary  finds  it  laid  down  in  Dr 
Hiirs  book  on  the  Practice  of  Church  Judicatories,  (p.  36,  citing 
Act  6,  Assembly  1732.  Form  of  Process,  c.  6,  10,)  that,  'in 
regard  to  the  settlement  of  a  parish,  that  it  may  not  be  unneces- 
sarily delayed,  it  is  especially  provided  that,  notwithstanding  an 
appeal,  a  presbytery  may  proceed  to  all  the  previous  steps  to 
take  the  presentee  upon  trial,  and  to  serve  the  edict,  leaving 
onljf  the  ordination  or  admission  till  the  appeal  be  dis- 
cussed.' 

'*  But,  finally,  the  question  here  raised  is  like  all  the  rest, 
just  precisely  such  a  question  as  the  Supreme  Church  Court,  in 
dealing  with  the  practice  of  its  own  inferior  judicatories,  is  ex- 
clusively competent  to  decide  upon ;  for  surely,  least  of  all,  in 
a  matter  of  mere  practice  or  form  of  proceeding,  is  there  the 
shadow  of  pretext  for  maintaining  that  the  Supreme  Civil  Court 
is  entitled  to  review,  or  in  any  respect  to  interfere  with,  the 
Church  tribunals. 

**  III.  Did  the  matter  stop  here,  the  Lord  Ordinary  would 
be  decidedly  of  opinion,  that  having  regard  to  the  nature  and 
character  of  the  questions  raised,  it  is  not  competent  to  this 
Court  even  to  read,  for  the  pnrpose  of  reviewing,  the  sentence 
of  the  Commission  of  Assembly  which  is  here  complained  of. 
That  Court  may  or  may  not  have  adjudicated  correctly  the 
cause  which  was  brought  before  it ;  or  it  may  have  proceeded 
rashly — let  it  be  irregularly — in  so  adjudicating.  The  com- 
plainers, for  example,  say  they  ought  nor,  until  the  complaint 
was  finally  discussed  upon  its  merits,  to  have  pronounced  de- 
liverance ofinterdict  against  the  presentee,  &c.,  strangely  enough 


forgetting  that  nothing  is  more  familiar  in  the  Bill-Chamber 
itself,  than  to  issue  interim  interdicts  before  hearing  the  party 
complained  against ;  and  that  this,  indeed,  was  actually  prayed 
for  by  themselves  in  the  present  case,  and  is  in  fact  the  very  course 
which  has  been  followed  by  this  Court  in  almost  every  one 
of  the  questions  of  suspension  and  interdict  which  have  un- 
fortunately arisen  upon  the  Veto  Act.  Be  the  blunders  and 
irregularities  of  the  deliverance,  however,  as  numerous  and  as 
great  as  the  complainers  would  wish  to  represent  them,  they 
can,  til  the  circumstances  of  the  present  case,  no  more  be  re- 
dressed by  this  Court,  than  the  blunders  that  may  occasionally 
creep  into  the  judgments  of  this  Court  could  be  redressed  in 
the  General  Assembly.  The  cause  being  an  ecclesiastical  cau^e, 
— the  question  a  question  of  church  practice,  and  the  subject, 
with  which  the  church  court  have  been  dealing,  being  the  ren- 
dering of '  special  objections  to  the  fitness  of  the  presentee* — 
that  very  matter  in  which  the  House  of  Lords  have  declared 
the  church  courts  to  be  exclusively  competent, — the  civil  tri- 
bunals, whatever  opinions  they  may  hold  as  to  the  propriety  or 
regularity  of  the  deliverance,  are  utterly  powerless  to  touch 
what  a  competent  court  has  already,  within  its  own  proper 
province  and  jurisdiction,  adjudicated. 

**  IV.  But  if  it  were  competent  to  look  at  the  deKvaraiice 
thus  pronounced  by  the  church  court,  it  would  not  avail  the  com- 
plainers ;  for,  on  the  face  of  that  deliverance,  the  church  court 
appear  to  have  done  nothing  but  what,  as  a  church  court,  they 
were  entitled  to  do.  All  that  is  there  presented,  is  the  fact 
that  a  certain  petition  and  complaint  having  been  submitted, 
they,  1.  appoint  service  on  the  par  ties  com  plained  against;  and, 
2.  in  the  meantime,  and  until  a  final  deliverance,  interdict  the 
presentee  *from  officiating  and  administering  ordinances  in  the 
said  parish  ;*  and  3.  authorise  and  enjoin  the  members  of  Pres- 
bytery, not  complained  of,  *  to  provide  for  the  ministration  of 
the  word  and  sacraments  in  the  parish,  in  the  manner  which  shall 
appear  to  them  competent  in  the  existing  drcumstanees  of  said 
parish.* 

**  Now,  really,  if  such  a  deliverance  is  to  be  regarded  as  in- 
volving any  matter  but  what  is  purely  and  strictly  ecclesiastical, 
and  quite  within  the  reach  of  the  powers  of  discipline  belong- 
ing to  the  church  courts,  the  Lord  Ordinary  is  at  a  Ion  to  con- 
ceive  what  shall  ever  be  so  held.  No  civil  interest,  either  of 
the  patron  or  presentee,  is  thereby  affected.  And  so  far,  more 
especially  as  regards  the  operation  of  the  Veto  Act,  it  might 
perfectly  well  have  been  that  precisely  the  same  deliverance 
should,  in  all  points,  have  been  pronounced,  and  precisely  the 
same  question  that  is  now  before  the  Court  have  been  raised 
thereon,  although  the  Veto  Act  had  never  existed,  or  although 
it  had  (as  it  unquestionably  ought)  been  repealed  by  the  Ge- 
neral Assembly  the  roonsent  it  was  declared  to  be  contrary  to 
the  law  of  the  land.  Indeed,  if  the  case  be  what  the  respon- 
dents contend,  it  is  a  case  of  gross  departure,  in  the  various 
particulars  already  noticed,  from  some  of  the  most  important 
and  fundamental  rules  of  the  Church,  in  regard  to  the  practice 
of  presbyteries  in  questions  of  settlement,  and  the  deliverance 
may,  after  alt,  be  possibly  not  merely  a  competent  deliverance 
for  the  church  court  to  pronounce,  but  one  actually  not  more 
severe,  in  point  of  discipline,  than  such  a  Court,  in  the  circum- 
stances, was  warranted,  and  might,  without  any  stretch,  deem  it 
necessary  to  pronounce. 

**  But  the  complainers  say,  that  however  cautious  the  de- 
liverance may  be  in  expression,  it  is  in  reality  the  Veto  Act, 
and  the  feelings  that  actuate  the  church  courts  in  regard  to  it 
that  lie  at  the  bottom.  The  Lord  Ordinary  can  only  look  at 
what  is  competently  before  him.  He  is  not  judicially  entitled 
to  inquire  into  or  guess  at  the  motives  of  a  judgment  which  has 
been  pronounced  by  a  competent  tribunal  of  eo-orch'aa/e authority, 
and  which  bears  the  mark  of  no  excess  of  power  to  the  prejudice 
of  civil  right  upon  the  fiice  of  it.  He  acknowledges,  in  this 
respect,  the  soundness  of  the  principle  which  was  given  effect 
to  by  the  Court  of  Queen's  Bench  in  the  late  famous  case  of  the 
Sherijfi  of  Middlesex  (11  A.  and  E.,  273).  Nor  docs  he  deem 
it  would  be  either  seemly,  or  looking  to  the  hazard  of  provoking 
unnecessary  collision,  expedient,  to  presume  unworthy  motives 
in  the  judicial  proceedings  of  such  a  tribunal  as  the  Assembly 
or  its  Commission.  To  borrow  the  words  of  the  Lord  Cbief- 
Jastice  Denman  in  the  case  referred  to, — '  if  they  ever  did  so  act. 
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be  is  peinuaded  thar,  on  iartber  consideration,  they  would  re- 
pudiate such  a  course  of  proceeding.'  And  he  is  satisfied,  at 
all  events,  that  the  matter  is  most  safely  left  upon  this  footing, 
instead  of  straining  the  law  in  order  to  get  the  better.--a  little 
more  eaily — of  the  inconvenience  and  excitement  of  a  collision, 
which  after  all  can  be  but  temporary. 

"  y.  Supposing  it  were  open  to  look  beyond  the  deliverance, 
and  to  construe  it  with  reference  to  the  petition  and  complaint 
on  which  it  proceeds ;  and  even  farther,  to  glance  from  that 
petition  and  complaint  to  the  previous  dissents  and  appeals  whicb 
were  taken  in  the  course  of  the  Presbytery's  proceedings,  it 
would  still  make  no  substantial  difference  in  the  case.  It  would 
only  thence  appear  that  the  complainers,  in  addition  to  the  two 
grounds  of  complaint,  which,  alone,  the  Lord  Ordinary  has 
found  it  necessary  to  consider,  founded  also — but  separately  and 
independently — on  a  third,  which,  no  doubt,  might  have  brought 
the  veto  question  more  directly  into  the  discussion.  The  Lord 
Ordinary  may  have  his  own  impressions  as  to  the  unhappy  in- 
fluence which  the  introduction  of  this  exciting  matter  may,  and 
perhaps  must  have  had  upon  the  minds  and  conduct  of  one  and 
all  of  the  parties  who  are  concerned  in  this  cause.  But  he 
deems  himself  bound  to  cast  all  this  aside, — neither  the  deliver- 
ance of  the  Commission,  nor  the  complaint  on  which  it  proceeds, 
is  nuUified  as  to  those  matters  contained  in  it,  which  are  of  un- 
questionable competenqf,  by  the  mere  taint  of  their  being  brought 
into  juxtaposition  with  another  matter  whicb  may  possibly  be 
regarded  as  incompetent.  On  the  contrary,  if  that  deliverance 
and  that  complaint  would  have  been  unassailable  in  this  Court, 
if  specifically  rested  on  two  out  of  the  three  grounds  upon  whicb 
the  complaint  is  rested, — the  third  not  having  been  stated,  or 
not  having  so  much  as  existed, — there  is  quite  enough  to  sup- 
port the  exclusive  jurisdiction  of  the  church  court, — and  the 
mere  introduction  of  the  third  ground  could  not  take  away  this 
jurisdiction.  And  then,  there  being  nothing  in  the  deliverance 
itself  to  connect  it  neceuaribf  and  excUuively  with  the  third 
g^round,  the  Lord  Ordinary  is  surely  not  to  presume  (more 
especially  if  that  third  ground  would  vitiate  the  proceeding  by 
its  incompetency,)  that  the  deliverance  was  founded  upon  it  at 
all,  but  must  deal  with  the  case  precisely  as  he  would  have 
done  if  that  third  ground  had  not  been  embraced  in  the  com- 
plaint,— the  terms  of  the  deliverance  being  perfectly  applicable 
to  the  other  ^o,>-^and  its  whole  force  being  sufficiently  exhaust- 
ed by  what  might  competently  have  been  pronounced  with  re* 
ference  to  tAem,  and  to  them  alone, 

"  More  particularly  would  this  seem  to  be  the  only  proper 
course  in  the  preunt  stage  of  the  proceedings  before  the  church 
court,  in  the  process  of  review.  The  complaint  is  stiU  in  de* 
pendence  before  that  Court ;  and  until  it  be  finally  disposed  of, 
there  can  neither  be  any  absolute  right  to  the  office  of  minister 
recognised  in  the  presentee,  nor  can  it  be  anticipated  how  the 
Court  of  Review  itself  may  ultimately  deal  with  the  various 
grounds  of  the  complaint  which  is  depending  before  them.  If, 
rejecting  the  two  grounds,  in  respect  more  immediately  of  which 
the  Lord  Ordinary  has  pronounced  the  present  judgment,  they 
jball  rest  their  final  sentence  entirely  upon  the  Veto  Act,  this 
Court  may  be  again  called  upon,  and  it  will  then  be  time  enough 
/or  it  (if  at  all  necessary)  to  interpose.  But  if,  on  the  other 
band,  waiving  or  throwing  aside  all  consideration  of  the  Veto 
Act,  they  merely  reverse  the  proceedings  of  the  Presbytery,  in 
respect  of  the  irregularities  otherwise  committed  by  them,  and 
ao  remit  the  cause  back  to  be  proceeded  in  by  the  Presbytery, 
consistently  with  the  old  and  acknowledged  practice  in  such 
matters,  then  there  will  in  no  view  be  any  room  whatever  for 
interference  on  the  part  of  this  Court ;  and  it  will  be  made  dear, 
on  all  hands,  that  to  have  interfered  with  them  now,  would 
really  have  been  to  be  guilty  of  a  very  grievous  encroachment 
on  the  independence  of  the  Church  and  its  courts,  in  regard  to 
a  matter  exclusively  within  their  own  province." 

The  suspenders  reclaimed.  When  the  cause  was 
advised,  the  following  speeches  were  delivered : 

Lord  Pre8ident,^^We  are  now  met  to  decide  on  the  questions 
which  have  lately  been  so  elaborately  discussed  under  the  re- 
claiming note  against  the  interlocutor  pronounced  by  the  Lord 
Ordinary  on  the  bills,  on  the  13tb  of  January  last.  From  the 
manner  in  which  those  questions  have  been  treated,  and  the 
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great  variety  of  authorities  referred  to  on  both  aides,  it  became 
necessary  for  the  Court  to  take  time  for  their  consideration,  and 
to  deliberate  on  its  judgment.  Notwithstanding,  however,  the 
very  wide  field  of  argument  which  has  been  embraced  by  the 
counsel  on  both  sides,  and  sensible  as  I  am  of  the  great  import- 
ance of  some  of  the  questions  that  have  been  raised,  I  do  noK 
consider  it  will  be  necessary,  from  the  view  that  I  have  taken 
of  the  case,  to  detain  your  Lordships  at  any  length  commen- 
surate with  the  extent  of  the  pleadings,  which  we  have  all 
listened  to  with  so  much  satisfaction.  Of  one  thing  I  am  most 
fully  assured,  that,  if  we  arrive  at  an  erroneous  conclusion,  it 
will  not  be  owing  to  any  deficiency  on  the  part  of  the  learned 
counsel,  who  have  maintained  the  interests  of  their  clients  with 
infinite  ability,  learning,  and  research. 

I  must  begin  with  adverting  to  one  question,  to  which  the 
attention  of  counsel  was  directed  by  the  Court  itself,  and  which, 
though  it  had  not  been  made  the  subject  of  discussion  in  the 
Bill-Chamber,  appeared  to  be  of  essential  importance, -^namely, 
whether  the  Commission  of  the  General  Assembly  of  the  Church 
of  Scotland,  from  which  that  proceeding  emanated  which  has 
been  brought  before  us,  is  a  tribunal  or  judicature  of  the  Church 
established  and  recognised  by  the  lavrs  and  constitution  of  the 
realm?  Called  upon,  as  the  counsel  on  both  sides  suddenly 
were,  to  argue  this  question,  they  have  discharged  their  duty 
unquestionably  in  a  most  able  and  satisfactory  manner.  Bur« 
although  we  have  bestowed  upon  their  arguments  the  greatest 
possible  attention,  yet,  considering  the  shape  of  the  present 
proceedings,  and  that  we  are  now  only  in  a  discussion  in  the 
Bill. Chamber,  it  appears  to  me,  and  I  believe  also  to  all  of  your 
Lordships,  that  it  would  not  be  proper  or  decorous  finally  to 
dispose  of  such  a  question, — involving  interests  so  extensive 
and  important,  both  to  the  Church  and  to  the  whole  people  of 
Scotland, — without  fuller  and  more  deliberate  consideration, 
and  probably  by  availing  ourselves  of  our  brother  Judges.  ^  I 
shall  abstain,  therefore,  at  present  from  giving  any  indication 
of  opinion  in  regard  to  the  above  question,  and,  looking  to  the 
Commission  as  it  now  exists,  proceed  to  state  the  grounds  of 
my  judgment  upon  the  rest  of  the  case, — the  only  difficulty  as 
to  which  I  have  felt  being  that  of  comprising  them  within  at 
narrow  limits  as  possible. 

The  note  of  suspension  and  interdict,  which  has  been  refused 
by  the  Lord  Ordinary  on  the  bills,  was  presented  on  behalf  of 
the  Rev.  William  Middleton,  minister  of  the  church  and  parish 
of  Culsamond,  in  the  presbytery  of  Garioch  and  county  of 
Aberdeen, — of  that  reverend  Presbytery,  and  the  Rev.  George 
Peter,  the  moderator,  and  the  other  members  therein  named  i 
and  of  Sir  John  Forbes  of  Craigievar,  Baronet,  patron  of  the 
said  parish  : — and  it  prayed  for  suspension  of  certain  illegal  pro« 
ceedings  adopted  against  them  at  the  instance  of  Alexander 
Anderson,  and  various  other  persons  designed  parishioners  of 
the  parish  of  Culsamond,  and  enumerated  in  its  prayer,  by  par- 
ties designing  themselves  and  acting  as  a  Commission  of  |he 
General  Assembly.  The  suspenders  also  prayed  particularly 
for  interdict  against  proceeding  to  carry  into  execution  a  sen- 
tence or  deliverance  of  the  Commission,  pronounced  on  the  17th 
November  last,  upon  a  petition  and  complaint  presented  against 
the  suspenders  by  the  parties  above  named,  the  terms  of  which 
are  fully  set  forth  in  the  note.  This  note  having  been  followed 
with  answers,  and  the  question  of  interdict  having,  by  consent 
of  parties,  been  in  the  meantime  reserved,  they  were  afterwards 
fully  heard,  when  Lord  Ivory,  on  the  13th  January  pronounced 
the  following  interlocutor  :— "  The  Lord  Ordinary  having  re- 
sumed consideration  of  this  note  of  suspension  and  interdict, 
with  the  answers  thereto,  and  productions,  and  having  heard 
parties  fully  thereon,  refuses  the  note ;  finds  the  complainers 
liable  in  expenses,  of  which  appoints  an  account  to  be  given 
in,  and  remits  the  same  when  lodged,  to  the  auditor  to  tax 
and  report,  and  decerns."  To  this  interlocutor  the  Lord  Or- 
dinary added  a  note,  explaining  fully  the  grounds  of  his  judg- 
ment. 

Unable,  my  Lords,  as  I  am  to  concur  in  inany  of  the  views 
expressed  in  this  detailed  exposition  of  the  opinion  of  the  Lord 
Ordinary,  I  do  not  feel  myself  as  called  upon,  neither  do  I  con- 
sider it  in  fact  as  a  proper  course  of  proceeding,  sitting  here 
merely  to  review  the  judgment  he  has  pronounced,  to  reply  in 
any  degree  to  what  be  has  there  stated.     I  cannot,  however. 
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refrain  from  noticing  wbat  I  conuder  as  the  fundamental  pro- 
poeition  on  which  the  whole  of  the  Lord  Ordinary's  reasoning 
appears  to  rest, — namely,  "  That  there  is  no  question  now 
hrought  hefore  the  Court  as  to  the  legality  of  the  Veto  Act ; 
and  the  eiril  rights,  whether  of  the  patron  or  presentee,  will 
stand  perfectly  anscathed,  notwithstanding  all  that  has  yet  been 
done  by  the  Commission  of  the  General  Assembly.  The  only 
question  here  is,  shall  this  Court  interfere  with  the  proeeedings 
of  a  proper  church  court,  where  that  court,  acting  within  its 
own  province,  is  dealing  with  a  proper  ecclesiastical  cause,  and 
this,  too,  while  that  cause  is  still  actually  depending  before 
them  ?"  With  what  is  thus  pointedly  affirmed,  I  am,  upon  the 
the  roost  deliberate  consideration,  compelled  totally  to  disagree, 
as  it,  on  the  contrary,  appears  manifest  to  me,  that  the  Veto 
Act,  and  the  civil  rights  both  of  the  patron  and  presentee,  are 
directly  involved  in,  and  are  in  reality  the  basis  of,  the  whole 
petition  and  complaint  which  was  presented  to  the  Commission 
of  the  General  Assembly ;  and  that  the  departure  from  the 
enactment  and  regulations  of  that  Act,  in  its  proceedings,  is  the 
real  charge  made  against  the  majority  of  the  Presbytery  of 
Garioch,  and  the  conduct  of  Mr  Mtddleton  in  availing  himself 
thereof.  If  this  can  clearly  be  shown  to  be  the  case,  it  cannot 
surely  be  asserted,  after  what  has  been  solemnly  declared  to  be 
law,  that  the  granting  of  the  protection  of  this  Court  Is  an  in- 
terference with  the  proceedings  of  a  proper  church  court,  acting 
within  its  own  province,  and  dealing  only  with  a  proper  eccle- 
siastical caie.  In  order,  however,  to  see  how  the  case  actually 
stands,  it  is  necessary  to  attend  to  the  circumstances  under 
which  the  deliverance  of  the  Commission  complained  of  was  ap- 
plied for  and  obtained. 

Something  has  been  said  as  to  the  incompetency  of  our  look- 
ing beyond  the  terms  of  the  deliverance  itself,  in  order  to  de« 
cide  whether  it  is,  in  fact,  competent  for  this  Court  to  receive 
the  note  of  suspension,  or  in  any  way  to  interfere  in  the  case. 
I  can,  however,  subscribe  to  no  soch  doctrine,  as  I  hold  it  to  be 
perfectly  legitimate  to  examine  minutely  the  petition  and  com- 
plaint, which,  as  the  sole  foundation  of  the  procedure,  was  pre- 
sented to  the  Commission,  and  upon  which  its  sentence  or 
deliverance  was  pronounced.  Although  the  parties  have  on 
both  sides  also  referred  largely  to  the  minutes  of  the  Pres- 
bytery in  support  of  their  different  statements,  I  am  not  pre- 
pared to  hold  that  it  is  equally  necessary  for  this  Court  to 
follow  them  into  that  minute  examination,  as  we  are  not  here 
called  upon  to  review  those  proceedings,  in  the  proper  sense  of 
the  term.  They  may,  however,  perhaps  be  referred  to  if  neces- 
sary, in  explanation  of  the  statements  in  the  complaint. 

[After  narrating  the  leading  facts  of  the  case,  and  quoting  the 
complaint  presented  to  the  Commission,  his  Lordship  proceeded.] 
If  anything  had  been  wanting  to  show  that  the  real  gravamen 
of  this  complaint, — (which  bearing,  as  it  expressly  does,  that 
it  had  "  been  craved  by  the  agent  for  the  said  dissentients  that 
the  Presbytery  should  then  take  steps,  in  terms  of  the  said  Act 
anent  calls,  and  of  the  instructions  of  the  General  Assembly 
thereanent,  for  the  ultimate  rejection  of  the  said  presentee,")— 
was  the  disregard  by  the  Presbytery  of  those  dissents, — and 
having  actually  inducted  Mr  Middleton,  notwithstanding  of  them, 
and  that  comparatively  little  weight  is  attached  to  the  refusal 
of  the  tender  of  special  objections,— .it  is  demonstrated  by  the 
primary  prayer  of  the  complaint,  which  craves  warrant  for  ser- 
vice upon  the  members  constituting  the  majority  of  the  said 
Presbytery  who  voted  on  the  motion  sustaining  the  call,  and 
concurring  in  the  same,  and  appointed  the  said  Rev.  William 
Middleton  to  be  admitted  into  the  said  parish,  notwithstanding 
the  said  apparent  majority  of  dissents,  and  in  disregard  of  the 
same.  This  leading  and  fundamental  part  of  the  prayer  is  fol- 
lowed, no  doubt,  by  a  reference  to  "  the  motion  disregarding 
the  dissents  and  complaints  of  the  minority,  and  the  protests 
and  appeals  of  the  agents  of  the  dissentients,  upon  the  pretence 
that  they  were  founded  upon  the  Veto  Act,  which  had  been 
declared  ultra  vireB  of  the  Church,  and  whereby  they  declared 
the  record  closed,  with  the  view  of  preventing  special  oljections 
from  being  received,  though  tendered."  But,  keeping  what  is 
above  recited  in  view,  and  that  the  prayer  is  directed  also  against 
Mr  Middleton,  the  presentee,  who,  it  is  said,  *'  has  closed  with 
the  said  settlement,  and  accepted  the  same,  notwithstanding  of 
the  dissents  above  mentioned,  and  that  it  is  perpetrated  against 


the  laws  of  the  Church," — ^it  is  utterly  impossible  to  deny  that 
the  disregard  of  the  Veto  Act,  and  the  refusal  of  the  majority 
of  the  Presbytery  to  give  effect  to  it,  so  far  as  to  sist  proceeding 
till  the  next  General  Assembly,  are  truly  and  substantially  what 
is  brought  under  tbe  notice  of  the  CouMnission  in  this  complaint; 
and  that  the  allegation  of  a  violation  of  the  laws  of  the  Church 
is  brought  forward  merely  as  a  secondary  consideration  to  eik 
out  the  complaint. 

But  was  this  complaint  dealt  with  by  the  Commission  in  its 
deliverance  now  before  us,  and  which  I  need  not  read  at  length, 
as  in  reality  relative  to  matters  totally  apart  from,  and  in  no 
way  comiected  with  the  supposed  violation  of  the  Veto  Act? 
Or  is  there  an  individual  member  of  that  Commission  who  will 
venture  to  assert  that  tbe  deliverance  of  the  17th  November, 
against  which  interdict  is  craved  in  the  note  of  suspension,  had 
no  reference  to  the  alleged  departure  from  the  Veto  Act  and  its 
regulations,  but  was  pronounced  solely  in  respect  of  tbe  other 
proceedings  of  the  majority  of  the  Presbytery,  which  are  noticed 
in  the  compUint  ?  The  preamble  of  that  deliverance  is  of  ilaelf 
sufficient  to  demonstrate  the  direct  contrary  beariiig,  as  it  does. 
that  the  Commission  "  took  up  the  petition  and  coro|Haint  of 
the  dissentient  male  heads  of  families  and  others  in  the  parish  of 
Culsamond,  praying  tbe  Commission  to  grant  warrant  to  serve 
this  petition  on  the  individual  members  constituting  tbe  ma- 
jority of  the  Presbytery  of  Garioch."    The  description  of  the 
complainers  here  given,  applied  undeniably  to  those  only  who 
are  designated  under  the  Veto  Act  as  entitled  to  dissent ;  as, 
prior  to  that  Act,  no  such  denomination  of  persons  was  ever 
known  throughout  the  country.    The  deliverance  likewise  bears : 
— *'  Farther,  the  Commission  in  the  meantime,  and  until  a  final 
deliverance  shall  have  been  pronounced  in  regard  to  the  pro- 
ceedings complained  of,  did,  and  hereby  do,  interdict  and  pro- 
hibit the  Rev.  William  Middleton  from  officiating  and  admi- 
nistering ordinances  in  the  said  parish,  and  authorise  and  enjoin 
the  remanent  members  of  the  Presbytery  of  Garioch,  not  com- 
plained of,  to  meet  forthwith  to  provide  for  the  ministration  of 
the  word  and  sacraments  in  the  parish  of  Culsamond,  in  the 
manner  in  which  it  shall  appear  to  them  competent,  in  the  ex- 
isting circumstances  of  said  parish,"  $^,    Now,  under  these 
words,  "  in  regard  to  the  proeeedings  complained  of,"  it  is  im- 
possible to  dispute  that  every  thing  that  is  set  forth  in  the  com- 
plaint, as  to  a  disregard  of  the  dissents  under  tbe  Veto  Act,  is 
included.     It  is  therefore  out  of  all  sight  to  hold  for  one  mo- 
ment that  this  deliverance  can  be  viewed  as  solely  applicable  to 
supposed  violations  of  tbe  other  known  laws  of  the  Church. 
We  see  the  disregard  of  the  Veto  Act, — the  Presbytery  retracing 
its  steps, —their  refusal  at  last  to  give  effect  to  it,  as  being  ultra 
virea  of  the  Church, — and  their  proceeding  to  the  admission  of 
Mr  Middleton,  notwithstanding  an  apparent  msjority  of  dissents 
given  against  him,  under  the  provisions  of  that  Act,  prominently 
brought  forward  as  the  grounds  for  calling  for  tbe  extraordinary 
interference  of  the  Commission ;  and,  though  other  allegations 
are  stated  as  to  the  violations  of  the  Church,  there  is  no  pre- 
tence for  maintaining  that  it  was  in  reference  to  them  alone  that 
the  Commission  pronounced  its  deliverance.     The  suspendera 
are  here  opposed  co  the  respondents,  who  demanded  the  inter- 
ference of  the  Commission ;  and  seeing  what  they  have  set  forth 
as  the  special  grounds  for  its  interposition  in  their  behalf,  they 
cannot  be  tolerated  in  pretending  that  it  was  not  at  all  because 
the  Presbytery  refused  to  give  effect  to  the  majority  of  dissenta 
without  reasons,  or  in  consequence  thereof  to  tdce  the  neces- 
sary steps  for  the  ultimate  rejection  of  Mr  Middleton,  they  had 
complained. 

Had  the  deliverance  pronounced  by  tbe  Commission,  which 
is  the  subject  of  complaint  in  the  note  of  suspension,  been  truly 
meant  to  be  confined  to  deviations  merely  on  tbe  part  of  the 
Presbytery  from  the  laws  of  tbe  Church,  altogether  apart  from 
their  disregard  of  the  Veto  Act,  and  the  majority  of  dissents 
without  reasons  under  its  operation,  it  ought  to  have  been  con- 
ceived in  terms  very  different  from  those  in  which  it  is  actually 
couched.  Had  it  borne  that  the  Commission,  considering  that, 
independently  altogether  of  what  had  been  set  forth  in  the  com- 
plaint as  to  the  disregard  and  violation  of  the  Veto  Act  and 
its  regulations  (which,  having  been  found  by  the  highest  au- 
thority to  be  ultra  virea  of  the  Church,  are  now  no  longer  oper- 
ative,) tbe  Presbytery  of  Garioch  bad  apparently  been  guilty 
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of  a  Tiolfttion  of  the  laws  of  the  Church  in  their  proceedings, 
and  particuhirly  in  refusing  to  receire  special  objections  with 
regard  to  the  admission  of  the  Rev.  Mr  Middleton,  as  assistant 
and  successor  in  the  parish  of  Culsamond,  it  therefore  pro- 
nounced the  deliverance  as  it  now  bears, — there  might  have 
been  some  foundation  for  holding  that  no  question  was  now 
raised  as  to  the  legality  or  effects  of  the  Veto  Act ;  and  that, 
as  the  deliverance  related  solely  to  an  ecclesiastical  matter,  and 
was  within  the  province  of  a  church  judicatory,  the  note  of  sus- 
pension was  incompetent.  But  when  the  deliverance  actually 
pronounced  is  compared  with  the  petition  and  complaint,  and 
the  terms  of  its  prayer,  it  is  utterly  impossible  to  view  it  iu  any 
such  light. 

The  general  terms  in  which  the  deliverance  of  the  Commission 
is  framed,  whether  purposely  or  not,  can  never  warrant  its 
being  withdrawn  from  its  direct  connection  with  the  matter  set 
forth  in  the  complaint,  so  as  to  entitle  the  respondents  to  con- 
vert their  sweeping  and  prominent  charges  as  to  a  violation  of 
the  well-known  legislative  act,  under  which  the  proceedings  in 
regard  to  Mr  Middleton  were  commenced  and  carried  on  from 
the  moment  his  presentation  was  sustained,  into  a  mere  devia- 
tion from  the  laws  of  the  Church  in  regard  to  the  settlement  of 
ministers.  The  well-known  maxim.  Dolus  laiet  in  generalibua, 
directly  applies  to  such  a  construction  being  put  on  the  de- 
liverance in  question.  Btit  I  am  fully  persuaded  that  there  was 
no  real  intention,  of  so  disposing  of,  or  acting  upon  the  com- 
plaint, as  has  been  attempted  to  be  maintained  on  the  part  of 
the  respondents  ;  but  that  the  Commission  had  resolved  to  in- 
terfere in  the  manner  expressed  in  their  deliverance ;  and  that, 
in  fiict,  it  was  pronounced  in  reference  to  the  whole  subject 
matter,  and  most  especially  the  avowed  disregard  of  the  Veto 
Act  and  its  regulations,  that  had  marked  the  conduct  of  the 
majority  of  the  Presbytery  in  their  later  determination  to  pro- 
ceed in  the  admission  of  Mr  Middleton.  It  is  impossible,  there- 
fore, for  the  respondents  to  be  now  permitted  to  shelter  them- 
selves under  the  generality  of  the  terms  in  which  the  deliver- 
ance is  framed,  or  that  they  can  be  entitled  to  maintain  that  it 
was  pronounced  altogether  irrespectively  of  the  veto  law. 

Keeping  in  view,  then,  the  real  nature  of  the  petition  and 
complaint  which  was  presented  by  the  dissentient  male  heads  of 
families,  and  others,  in  the  parish  of  Culsamond,  and  the  sen- 
tence or  deliverance  pronounced  thereon  by  the  Commission  of 
the  General  Assembly,  it  remains  to  be  considered,  whether 
the  civil  rights  of  the  suspenders,  now  before  this  Court,  are 
thereby  affected  or  trenched  upon.  The  presentation  in  favour 
of  Mr  Middleton,  it  is*admitted,  was  granted  by  the  undoubted 
patron,  and  was  regularly  sustained  by  the  Presbytery.  The 
patron  and  presentee  were  unquestionably,  therefore,  entitled  to 
rely  that  their  respective  civil  rights  would  be  disposed  of  by 
the  Presbytery  in  strict  conformity  with  the  statutory  law  in 
regard  to  the  admission  of  ministers,  and  that  neither  the  veto 
law,  nor  any  other  illegal  proceeding,  would  be  adopted,  so  at 
to  interfere  with  Mr  Middleton*s  admission  as  assistant  and  suc- 
cessor to  the  minister  of  Culsamond.  The  duty  incumbent  on 
the  Presbytery  and  its  component  members  is  pointed  out  by 
the  statute  law  of  the  land ;  and  if  they  ultimately  have  con- 
ducted themselves  in  conformity  therewith,  they  are  unques- 
tionably likewise  entitled  to  its  full  protection.  It  cannot, 
however,  be  disguised,  that,  in  their  proceedings,  after  sustain- 
ing the  presentation,  the  Presbytery  commenced  with  acting 
contrary  to  law ;  and,  in  so  far  as  it  is  necessary  for  us  to  give 
any  opinion,  I  must  unequivocally  state,  that  I  totally  disap- 
prove of  the  steps  that  were  sanctioned  by  them,  in  giving 
effect  to  an  act  which  the  Church  had  taken  upon  itself  to  en- 
act without  lawful  authority,  and  which  has  been  solemnly  de- 
termined, after  the  fullest  and  most  deliberate  consideration,  to 
have  been  vhra  vires,  and  utterly  beyond  the  competency  of  the 
whole  legislative  power  of  the  Church.  Had  those  early  pro- 
ceedings of  the  Presbytery,  which  were  resitted  and  protested 
against  by  the  patron  and  presentee,  been  made  the  grounds  of 
application  to  this  Court  for  our  interference,  as  amounting  to 
a  direct  invasion  of  their  dvil  rights,  we  must  immediately  have 
taken  the  necessary  steps  for  afrording  them  redress.  But  after 
having  gone  so  far  wrong, — probably  from  their  being  misled  by 
the  expectation  that  those  persons  who  had,  in  fact,  petitioned  for 
Mr  Middleton*8  appointment,  and  with  whom  they  had  been  so 


long  familiar, — would  not  afterwards  have  had  the  effrontery, 
and,  I  must  add,  dishonesty,  to  negative  it  by  their  dissents  with- 
out reasons,  there  was  still  locus  petniientitB  for  the  majority 
of  the  Presbytery ;  and  having  accordingly  stopped  short,  and 
resolved  to  proceed  no  farther  under  the  Veto  Act,  but  to  dis- 
charge their  legal  duty  to  the  presentee,  l>y  completing  his  ad- 
mission according  to  law,  the  persons  complained  against  are 
now  entitled  to  the  full  protection  of  this  Court,  and  to  insist 
that  they  shall  neither  be  removed  from  the  exercise  of  their  legal 
functions,  nor  degraded  by  having  those  functions  conferred  on 
the  minority  of  their  body  for  having  acted  merely  in  obedience 
to  the  law. 

That  Mr  Middleton's civil  rights,  as  well  as  those  of  the  patron, 
are  encroached  upon  and  compromised  by  the  deliverance  of  the 
Commission,  appears  to  be  clear  beyond  all  doubt.  He  states 
that  his  admission  was  completed,  notwithstanding  the  illegal 
attempt  of  his  opponents,  backed  by  the  minority  of  the  Pres- 
bytery, to  defeat  it  by  the  application  of  the  veto  hiw, — ^to  the 
effect,  at  least,  of  sisting  all  further  proceedings  till  the  next 
meeting  of  the  General  Assembly.  Had  this  proposal  been 
sanctioned  by  the  majority,  after  it  had  been  publicly  announced 
that  there  was  an  apparent  majority  of  dissents,  without  reasons, 
against  him,  and  steps  had  been  craved  to  be  taken  for  his  ultimate 
rejection  in  consequence,  Mr  Middleton  was  well  aware  of  the 
fiite  that,  in  all  probability,  awaited  him,  as  occurred  in  the 
sequel  of  that  of  the  unfortunate  presentee  to  the  parish  of 
Daviot,  whose  case  was  decided  by  the  very  last  General  As* 
sennbly,  notwithstanding  that  their  line  of  duty  had  been  so 
plainly  pointed  out  to  them  by  the  judgment  of  the  House  of 
Lords ;  for  I  find  in  the  printed  Acts  of  that  venerable  body, 
which  have  been  referred  to  in  this  case,  the  following  entry  of 
the  28th  May  1841 : — *'  Parties  having  been  heard,  were  re- 
moved :  After  reasoning,  it  was  moved  and  seconded  that  the 
General  Assembly  sustain  the  reference :  Find  that  there  is  a 
majority  of  male  heads  of  families  dissenting;  and  therefore 
instruct  the  Presbytery  of  Inverness  to  reject  the  presentee  to 
Daviot,  and  intimate  this  sentence  to  the  patron.  The  Gene- 
ral Assembly,  without  a  vote,  agreed  to  this  motion ;  when  Mr 
Crawfurd,  for  the  dissenting  heads  of  families,  communicants, 
took  instruments,  and  craved  extracts."  The  presentee  who 
was  thus  disposed  of,  no  less  than  three  years  after  the  judgment 
of  the  House  of  Lords  in  the  case  of  Auchterarder,  admitted  in 
this  case  to  be  authoritative  law,  is  the  same  individual  wbo 
formerly  obtained  from  the  Second  Division  an  interdict  against 
those  same  heads  of  families  who  were  about  to  enter  their 
dissents  against  him,  without  reasons,  but  which  he  had  un- 
happily been  induced  to  fall  from  and  commit  himself  to  their 
tender  mercies,  and  those  of  the  Presbytery,  and  was  thus 
finally  rewarded  for  his  conduct.  If  the  ordinary  vehicles  of 
public  intelligence  are  to  be  relied  on,  the  male  heaids  of  fismiliea 
in  this  parish  have  again  exercised  their  power  of  dissenting, 
without  reasons,  i^ainst  another  presentee  to  the  church  of 
Daviot.  That  Mr  Middleton  had,  therefore,  the  clearest  right 
and  interest  to  object  to  any  such  illegal  sisting  of  his  admission, 
is  most  manifest. 

But  nothing  can  be  more  evident  than  that  his  civil  rights  are 
directly  violated  by  his  being  now  interdicted  and  prohibited 
by  the  Commission,  ivithoot  even  being  heard,  **  from  offici- 
ating and  administering  ordinances  in  the  same  parish  ;"  while 
the  members  of  the  Presbytery,  not  complained  of,  are  enjoined 
to  meet  forthwith  to  provide  for  the  ministration  of  the  word 
and  sacraments  in  the  parish  of  Culsamond."  A  gross  stigma 
is  thus  fixed  upon  him  and  his  sacred  character  as  a  minister  of 
the  gospel,  which  resting  (as  I  hold  it  to  be)  altogether  on  illegal 
grounds,  he  is  justly  entitled  to  complain  of,  and  to  be  protected 
againsL  Notwithstanding  what  has  been  said  as  to  its  still 
being  competent  for  him  to  perform  certain  acts,  for  which  I 
see  no  authority,  I  am  satisfied  that  the  deliverance  was  in- 
tended to  prevent  hit  doing  anything,  in  the  meantime,  within 
the  competency  of  his  office,  as  the  admitted  assistant  and  suc- 
cessor in  that  parish.  The  head  and  front  of  his  offending, 
therefore,  which  has  led  to  his  being  so  dealt  with,  consists  in 
his  having. merely  offered  himself  to  the  Presbytery  for  adrois. 
sion,  in  terms  of  his  presentation,  under  his  legal  rights,  and  his 
refusal  to  submit  himself  to  the  operation  of  the  Veto  Act.  As 
to  the  other  reverend  members  of  the  Presbytery,  it  is  not  of 
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their  beings  merely  cited,  or  ordained,  to  give  in  answers  to  the 
petition  and  .complaint  that  they  complain  in  the  note  of  sus- 
pension, but  of  the  manner  in  which  they  are  dealt  with  in  the 
deliverance,  in  having  the  minority  of  their  own  body  appointed 
to  meet  and  perform  that  duty,  in  regard  to  the  pariah  of  Gul- 
samond,  as  has  already  been  pointed  out.  That  this  is  not, ^  in 
direct  terms,  a  suspension  of  them  from  their  official  situation 
as  regular  members  of  this  Presbytery,  may  no  doubt  be  said ; 
but  it  still  clearly  amounts  to  a  degradation  from  their  status 
and  functions  as  established  ministers,  pronounced  before  they 
were  heard  for  their  interests,  and  which  is  continued  against 
thera,  and  thereby  affects  their  general  usefulness  and  respecta- 
bility, and,  as  they  maintain,  for  merely  giving  obedience  to  the 
declared  law  of  the  land.  Such  sentences,  affecting,  as  they  do, 
the  respectability  of  the  parochial  clergy  of  Scotland,  are  produc- 
tive of  incalculable  evil,  as  they  must  inevitably  lead  to  a  spirit 
of  discontent  and  insubordination  among  the  people  under  their 
charge.  Their  right  to  protection  is,  therefore,  equally  dear 
with  that  of  their  reverend  brother,  and  no  solid  distinction  can 
be  made  between  their  respective  cases. 

The  whole  proceedings  of  the  Commission,  in  regard  to  so 
singular  an  application  as  this  complaint  of  dissentient  male 
heads  of  families,  of  which  no  similar  example  has  been  produced 
from  the  whole  annals  of  the  Church,  seems,  in  reality,  to  have 
been  intended  to  strike  terror  into  the  minds  of  the  majority  of 
this  Presbytery,  who,  it  was  seen,  had  returned  to  a  due  sense 
of  their  duty,  and  probably,  Also,  to  prevent  the  contagion  of 
their  example  from  spreading  in  other  quarters.  If  the  unusual 
measure  thus  reiorted  to  by  the  Commission,  in  stepping  in  be- 
tween the  appeals  and  complaints,  which,  they  must  presume, 
would  be  disposed  of  according  to  the  laws  of  the  Church,  is  to 
be  defended  on  account  of  the  supposed  exigency  of  the  case, 
the  extraordinary  nature  of  their  deliverance  entitles  those  ag- 
grieved by  it  to  call  equally  for  the  prompt  interference  of  this 
Court.  Pending  appeals,  which,  according  to  what  we  have 
been  told,  must  clearly  be  successful,  and  insure  the  overthrow 
of  the  whole  proceedings  of  the  Presbytery  in  the  admission  of 
Mr  Middleton,  the  Commission  strikes  in  by  its  despotic  act. 
Interdicting  an  admitted  minister  from  the  exercise  of  his  cleri* 
cal  functions,  and  putting  the  majority  of  the  Presbytery  under 
the  ban  of  the  Commission ;  and  all  this  at  the  very  time  that  the 
majority  of  the  Presbytery  is  accused  of  disregarding  an  appeal 
that  had  been  taken.  Everything  done  by  the  Commission  is 
reeoncileable  only  with  its  impression,  that  here  was  the  ease 
of  another  Presbytery  resolved  to  shake  off  all  connection  with 
the  Veto  Act,  and  to  abide  solely  by  the  established  laws  of 
the  Church.  It  was  deemed  necessary,  therefore,  that  the 
Commission  should  act  decisively,  and  not  wait  for  the  deci- 
sion either  of  the  Synod  or  of  the  General  Assembly  itself.  I 
cannot,  therefore,  view  the  proceeding  that  it  adopted  as  ne- 
cessary merely  to  secure  adherence  to  the  ordinary  laws  of  the 
Church ;  but,  on  the  contrary,  I  consider  it,  though  carefully 
framed  and  covered  up  to  keep  the  Veto  Act  and  its  machinery 
as  much  as  possible  in  the  badt -ground,  as  intended  to  preserve 
their  full  operation  against  the  settlement  of  Mr  Middleton. 

From  the  manner  In  which  the  leading  counsel  for  the  respon- 
dents, in  his  able  argument,  spoke  of  the  Veto  Act,  and  the 
effect  of  the  dedsion  in  the  case  of  Auchterarder,  one  would 
have  been  led  to  suppose  that  the  Church  had,  in  reality,  aban- 
doned it,  and  no  longer  meant  to  enforce  its  operation  in  regard 
to  any  presentation  to  a  benefice  in  Scotland.  That,  however, 
U  very  fisr  from  appearing  to  be  the  case,  from  the  eourse  adopted, 
»ot  only  in  the  very  recent  case  of  Daviot,  as  already  noticed, 
but  in  this  very  one  of  Culsamond,  as  is  demonstrated  on  the 
face  of  the  complaint  to  the  Commission ;  which  shows  that  the 
Veto  Act,  even  in  that  part  of  it  admitted  to  have  been  found 
to  be  illegal,  was  applied  and  endeavoured  to  be  enforced  against 
the  rights  of  Mr  Middleton.  It  would  have  been  well,  indeed, 
for  the  Church  itself,  the  peace  of  the  country  at  large,  and  the 
best  interests  of  true  religion,  bad  it  acted  on  the  views  so  pro« 
perly  indicated  by  its  learned  counsel,  and  conformed  itself  to 
the  expectation  expressed  in  these  conduding  words  of  the 
Lord  Chancellor,  in  moving  the  affirmance  of  the  judgment  in 
the  case  of  Auchterarder : — "  If  your  Lordships  shall  concur  in 
the  opinions  I  have  expressed,  and  by  your  decision  inform  the 
clergy  of  Scotland  what  th*  law  really  is,  I  cannot  doubt  but 


that  they  will,  by  their  conduct  and  example,  inculcate  the  sacred 
principle  of  obedience  to  the  law, — of  respect  for  the  rights  and 
interests  of  others, — and  of  the  sacrifice  of  private  feelings  to  the 
performance  of  a  public  duty.*'  Instead,  however,  after  this 
solemn  affirmance,  of  betaking  itself  to  the  wholesome  Uws  of 
the  Church,  expounded  ts  they  so  clearly  are,  for  its  guidance, 
in  the  admirable  compendium  of  its  constitution,  by  the  venerable 
Sir  Henry  Monrreiff,  or  acknowledging,  in  the  words  of  an 
eminent  leader  himself, — '*  We  have  failed  certainly  and  con- 
clusively in  obtaining  a  ratification  of  the  veto  law,  and  we 
have  no  hesitation  in  saying,  that  the  first  step  of  an  outgoing 
from  this  position  is  the  repeal  of  the  veto  law;*'  and  adding, 
**  this  is  the  path  of  consistency  and  of  honour,  and  we  must  not 
be  deterred  from  it  by  the  ill  cry  of  course-minded  imputation, 
or  the  ridicule  of  those  opposed  to  us," — it  has  since  been  re- 
solved by  the  General  Assembly  not  to  repeal  that  veto  law; 
it  has  been  re-affirmed,  with  the  regulations  regarding  it,  as  the 
Acts  of  last  Assembly  before  us  clearly  prove ;  and  wherever 
the  presentee  is  opposed,  he  baa  either  been  rejected,  or  the  ease 
is  sisted,  and  the  parishes  throughont  the  land  left  vacant,  while 
ecclesiastical  censures  of  the  heaviest  description  have  been 
poured  out  against  all  those  who  have  mfrrely  performed  their 
legal  duty,  and  will  not  join  in  systematie  opposition  to  the  law 
oi  the  land. 

In  this  infatuated  determination,  then,  we  see  the  troe  source 
of  all  those  proceedings  that  have  taken  place,  and  are  oontiiMi- 
Ing  to  agitate  the  country,  and  of  which  those  with  regard  to 
Culsamond  make  a  part ;  and  because  parties  do  not  slavishly 
submit  to  have  themselves  and  their  rights  trampled  upon,  wid^ 
B  law  attempted  to  be  enacted  by  the  Church,  directly  interfef- 
ing  with  acknowledged  civil  rights,  and  which  has  solemnly  been 
adjudicated  to  be  ultra  virss  of  it,  and  contrary  to  the  law  of 
the  land,  but  merely  apply  to  this  Court  for  protection,  we  are 
to  be  told  that  we  are  going  beyond  our  jurisdiction,  and  usurp- 
ing the  powers  of  the  Chorch,  whose  jurisdiction,  forsooth,  is 
supreme  in  all  matters  ecclesiastical,  and  which,  of  coarse,  has 
the  power  of  declaring  what  is  ecclesiastical  at  its  pleasure.  But 
what  is  this  but  again  bringing  forward  what  was  so  fully  di»- 
icussed,  and  finally  disposed  of,  in  the  case  of  Auchterarder  ?  Ts 
It  really  expected  that  this  Court,  after  what  has  already  passed, 
is  to  give  any  countenance,  direct  or  indirect,  to  the  operation 
of  the  veto  law,  or  any  part  or  portion  of  it  ?  If  the  Chorch,  or 
any  of  its  members,  entertain  any  such  absurd  conception,  the  soon« 
er  they  get  rid  of  it  the  better;  for  I  am  confident  that  this  Court 
will  continue,  as  it  has  done,  as  Judges  sworn  duly  to  adminis- 
ter the  law,  to  disregard  and  check  every  attempt  to  enforce 
that  Act,  or  any  of  its  provisions,  and  to  protect,  in  the  full  en- 
joyment of  their  legal  rights,  all  persons  whatsoever  against 
whom  the  censures  or  punishments  of  the  Church  may  be  at- 
tempted to  be  hurled  for  giving  obedience  to  the  law. 

The  Presbyterian  form  of  the  Church  government  of  Scot- 
land having  unquestionably  been  established  by  the  authority  of 
the  Legislature, — its  Confession' of  Faith  having  been  sanctioned 
by  express  Statute, — the  endowments  of  the  ministers  of  its 
parishes  having  generally  been  provided  for  under  the  same 
authority,  and  various  Statutes  having  been  passed  recognising 
in  the  clearest  terms  the  rights  of  patrons  to  present  qualified 
ministers  to  such  parishes,  and  containing  spedal  injunctions  aa 
to  how  presbyteries  shall  proceed  in  the  discharge  of  their  duty 
with  regard  to  their  admission, — it  nay  fairly  be  asked,  >rhether 
those  Statutes  are  or  are  not  to  have  effect?  Can  it  for  one 
moment  be  maintained,  that  the  Statutes  above  alluded  to,  ex- 
pressed as  they  are  in  terms  equally  clear  and  expUdt  as  any 
others  in  the  Statute-book,  are  to  be  held  pro  non  seriptis,  or 
as  wholly  nugatory  and  inoperative  ?  or  is  there  the  slighteat 
pretence  for  asserting  that,  in  acting  upon  them  in  the  discharge 
of  their  sacred  duty,  the  Judges  of  the  land  are  transgressing 
the  bounds  of  their  proper  jurisdiction,  or  usurping  a  right  to  in- 
terfere with  spiritual  matters  that  belong  aolely  to  the  ecclesiastic 
cal  courts?  Aceording  to  every  principle  of  law,  justice  and 
sound  reason,  the  answers  to  sudi  questions  must  be  given  in  the 
negative, — it  being  plainly  the  bounden  duty  of  the  dvii  court 
to  interpret  and  give  effect  to  the  Statutes  in  question,  in  tlie 
same  manner  as  they  are  bound  to  do  with  regard  to  any  other 
legislative  enactment  whatev«r'  that  involves  the  dvil  rights  of 
the  subjects  of  the  realm.    Ak  to.  the  idea  t)iat  tlie  statutory 
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enactmentt  relative  to  tbe  rights  of  patrons,  or  the  duties  of 
presbyteries,  as  to  t^e  admission  of  qualified  presentees,  are  to  be 
viewed  as  in  their  nature  encroachments  on  the  spiritual  rights 
and  independence  of  tbe  Church,  it  can  afford  no  ground  of  ob- 
jection in  a  court  of  law,  when  called  upon  to  support  the  civil 
rights  of  patrons  or  presentees,  as  the  Church  ought  to  have 
opposed  tbe  passing  of  tbe  law  when  enacted,  insteiui  of  having, 
for  so  long  a  period,  partaken  and  enjoyed  the  benefit  and  pro- 
tection that  were  secured  to  it  as  the  Kstablished,  and  certainly 
not  as  a  Voluntary  or  Independent  Church. 

It  is  the  most  unfounded,  therefore,  of  all  assumptions,  to 
hold  that,  in  merely  giving  effect  to  the  Statutes  in  question, 
this  Court  is,  in  the  slightest  degree,  trespassing  on  the  proper 
spiritual  rights  or  functions  of  the  Church  as  by  law  established. 
If  the  Church  only  walks  according  to  the  express  terras  of  the 
Statutes  by  which  it  is,  both  collectively  and  individually,  as 
effectually  bound  as  any  other  incorporated  body  of  the  State, 
there  can  be  no  occasion  for  ever  calling  for  tbe  interference  of 
civil  authority ;  but  when  these  Statures  are  directly  viohited, 
or  set  openly  at  defiance,  then  it  becomes  necessary  that  those 
who  are  guilty  of  such  breaches  of  the  law,  shall  be  taught  that 
they  cannot  so  act  with  safety,  let  their  cry  of  the  spiritual  func- 
tions of  the  Cbnreh  being  thereby  invaded  be  ever  so  loud  and 
clamorous. 

Before  adverting  more  particularly  to  the  dear  exposition  of 
tbe  law,  afforded  bv  the  judgment  of  tbe  House  of  Lords,  affirm- 
ing the  decision  of  this  Court  in  the  case  of  Auchterarder,  it  is 
necessary  to  attend  to  the'  position  on  which  some  stress  has 
been  laid  in  the  argument  for  the  respondents,  as  to  the  alleged 
deviation  from  tbe  established  laws  of  the  Church  in  regard  to 
tbe  refusal  to  receive  special  objections  at  the  time  they  were 
alleged  to.  have  been  tendered  to  tbe  Presbytery  of  Gariocb ; 
and  as  to  what  has  also  been  stated  as  to  the  departure  from  tbe 
Branding  law  established  by  tbe  Act  of  the  Assembly  1732,  hav- 
ing warranted  the  interference  of  the  Commission.     * 

It  will  be  seen  from  the  printed  Acts  of  tbe  last  General  As- 
sembly, that  they  contain  an  *'  Overture  and  Interim  Act,  with 
regulations  for  carrying  into  effect  the  Act  of  Assembly,  May 
29,  1835,  anent  the  odling  of  ministers;*'  and  though  those 
regulations  have  undergone  some  modification  since  the  veto 
law  was  first  passed,  jret  others,  nearly  similar  in  their  terms, 
were  sanctioned  and  enacted  by  tbe  same  authority,  for  carrying 
that  Act  into  effect  from  its  first  commencement.  These  regu- 
lations are,  therefore,  part  and  parcel  of  the  veto  law  itself;  and 
it  will  be  seen  from  tbe  speech  of  the  Lord  Chancellor,  in  the 
case  of  Auchterarder,  that  he  so  considered  and  dealt  with  them 
throughout  as  part  of  that  legislative  enactment  which  the  Church 
bad  attempted  to  pass.  The  House  of  Lords,  however,  having  une- 
qoivoeally  decided  that  the  veto  law,  in  regard  to  the  admission 
of  ministers,  was  altogether  ultra  vires  of  the  Church,  and  con- 
sequently wholly  inoperative,  it  necessarily  follows,  that  no 
presentee  can  legitimately  be  made  to  suffer  by  tbe  application 
of  any  provision  of  that  law,  or  its  concomitant  regulations,  as 
ft  bar  to  his  admission  by  a  presbytery  nnder  a  legal  presenta- 
tion. It  is  utterly  In  Vain,  therefore,  to  tell  your  Lordships  that 
these  regulations  for  carrying  into  effect  the  Veto  Act  are,  in 
fact,  transcripts  of  resolutions- that  were  proposed  to  tbe  Ge- 
neral Assembly  in  1834,  by  Dr  Cook,  before  it  was  enacted. 
Whether  these  regulations  were  or  were  not  consonant  to  the 
law  and  practice  of  the  Church,  is,  in  fact,  of  very  little  im- 
portance in  the  present  question  ;  because,  instead  of  their  being 
ftdopted  as  a  code  of  procedure  for  the  future  admission  of  minis- 
ters, they  were  negatived  by  the  Assembly,  and  in  lieu  of  them, 
that  Aet,  with  the  regulations  for  carrying  it  into  effect,  which 
has  bemi  fbund  to  be  altogether  ultra  vires  of  the  Church,  was 
substituted. 

But  even  if  those  regulations,  which  clearly  make  part  of  the 
Teto  law,  could  be  appealed  to  by  the  respondents,  it  appears, 
from  what  is  stated  in  their  complaint,  that  they  could  not  avail 
them  in  maintaining  that  the  majority  of  tbe  Presbytery  have 
been  guilty  of  the  wrong  that  is  asserted,  in  not  receiving  and 
acting  upon  the  tender  of  their  special  objections.  For  it  is 
thus  provided,  in  the  6th  and  7th  regulations,  enacted  on  the 
31st  of  May  1841,—'*  That  if  the  Presbytery  shall  find  that 
there  is  not  a  mnjorlty  of  persons  on  the  roll  dissenting,  and  if 
no  special  objections  be  stated,  they  shall  sustain  the  call,  and 


proceed  to  the  trials  and  settlement  according  to  the  rules  of  the 
Chinch  :  But,  if  the  Presbytery  shall  find  that  there  is  a  major 
part  of  the  persons  on  the  roll  dissenting,  they  shall  rtject  the 
per:ton  presented,  so  far  as  regards  the  particular  presentation, 
and  rhe  occasion  of  that  vacancy  in  the  parish,  and  shall,  within 
two  days  thereafter,  intimate  this  their  determination  to  the 
patron,  the  presentee,  and  elders  of  the  parish. 

"  7.  That  if,  at  the  meeting  for  moderating  in  tbe  call,  dissents 
by  a  majority  on  the  roll  shall  not  be  stated ;  and  if  any  special 
objections  to  the  settlement  of  the  person  presented,  of  what- 
ever nature  such  objections  may  be,  shall  then  be  stated  to  tbe 
Presbytery  by  any  person  entitled  to  object  by  the  general  laws 
of  the  Church,  and  if  such  objections  appear  to  be  deserving  of 
deliberate  consideration  or  investigation,  the  Presbytery  shall 
delay  the  further  proceedings  in  the  settlement  till  another  meet- 
ing, to  be  then  appointed,  not  later  than  eight  days  thereafter, 
and  give  notice  apud  acta  to  all  parties  concerned  then  to  attend, 
that  they  may  be  heard." 

Recollecting,  then,  that  tbe  respondents  themselves  expressly 
state  that,  prior  to  the  slightest  hint  being  given  of  their  even 
having  had  it  in  contemplation  to  give  in  special  objections,  their 
dissents,  without  reasons,  against  Mr  Middleton  had  been  re- 
ceived and  entered  on  the  record,  and  a  public  annunciatiori 
made  that  there  was  an  apparent  majority  of  such  dissents 
against  him,  and  that  their  agent  accordingly  craved  the  Pres- 
bytery to  adopt  the  necessary  steps  for  his  ultimate  rejection, — 
it  is  plain,  upon  the  face  of  the  regulations  themselves,  that  xh6 
then  tendering  of  special  objections  is  an  entire  departure  from 
their  express  terms.  Even,  therefore,  if  those  regulations  were 
to  be  held  as  ever  so  binding,  the  Presbytery,  at  the  time  when 
it  is  said  the  objections  were  tendered,  were  not  bound  to  re- 
ceive them  ;  but  resolved,  as  tbe  majority  had  become,  to  act  no 
longer  under  tbe  veto  law,  but  to  proceed  in  the  discharge  of 
their  statutory  duties  In  the  admission  of  the  presentee, — they 
are  entitled  to  maintain  that  they  were  guilty  of  no  violation  of 
tbe  laws  of  the  Church,  in  doing,  as  they  did,  in  strict  obedience 
to  the  laws  of  the  land ;  for  their  constitutional  duty  as  to  the 
proper  time  of  receiving  special  objections,  and  which  the  Pres^ 
bytery  duly  performed,  is  clearly  defined  in  Principal  Hill's  In- 
stitutes of  the  Church,  p.  207,  where,  afler  stating  that  at  any 
time  during  the  trials  of  a  presentee,  the  inhabitants  of  a  parish 
may  present  a  libel  against  him,  charging  him  with  immorality 
or  unsoundness  of  doctrine,  and  that  the  Presbytery  is  not  tO 
proceed  to  the  settlement  till  it  is  discussed  (nothing  of  the  sort 
having  been  dreamt  of  in  the  present  case),  he  adds : — **  After  tbe 
trials  of  the  presentee  are  finished,  all  who  have  any  objections 
to  his  life  or  doctrine  are  summoned  by  a  paper  read  from  tbe 
pulpit,  which  we  call  an  edict,  to  appear  on  the  day  appointed 
for  his  ordination,  which  is  at  the  distance  of  not  less  than  ten 
days  from  the  reading  of  the  edict,  and  may  then,  without  the 
formality  of  a  libel,  state  their  objections  as  matters  of  charge; 
The  charge  will  be  disregarded  by  the  Presbytery  if  it  is  fri- 
volous ;  and  as  proof  must  be  instantly  adduced,  the  edict  does 
not  afford  any  occasion  of  vexatious  delay,  but  it  gives  persons, 
the  most  unacquainted  with  the  forms  of  business,  an  oppor- 
tunity of  stating  their  personal  knowledge  of  any  circumstance, 
in  the  character  and  conduct  of  the  presentee,  which  renders 
him  unworthy  of  being  a  minister  of  the  gospel ;  and,  by  ex* 
hibiting  the  jealousy  with  which  the  constitution  of  our  Church 
watches  over  the  qualifications  of  entrants,  it  furnishes  a  lesson 
of  circumspection  to  all  who  direct  their  views  to  tbe  Cburcb.** 

In  regard,  again,  to  the  supposed  violation  of  the  injunctions 
of  the  Act  of  Assembly  1732,  in  requiring,  that  after  appeals 
are  taken,  tbe  actual  admission  of  a  minister  is  to  stop  short 
till  they  ane  disposed  of,  the  true  meaning  of  that  regulation  is 
well  explained  in  the  passage  from  Lord  Bankton,  which  has 
been  laid  before  us.  The  evil  to  which  that  learned  author 
alludes,  seems  no  longer,  however,  to  influence  those  who  take 
a  lead  in  questions  of  this  nature,  or  who  give  countenance  to 
the  new-fashioned  doctrine  as  to  tbe  supposed  distinction  be- 
tween officium  and  benefieium,  in  regard  to  ministers  of  the 
Established  Church  of  Scotland, — a  doctrine  which  will  pro- 
bably not  soon  receive  tbe  deliberate  sanction  of  your  Lord- 
ships. But,  not  to  dwell  on  this  point  at  present,  the  Act  of 
Asfiembly  1732  must  be  held  to  have  contemplated  appeals 
only  that  are. founded  upon  grounds  consistent,  not  only  with 
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the  lavrs  of  the  Church,  but  the  laws  of  the  realm.  If  the 
Veto  Act,  then,  as  to  a  departure  from  which  the  appeals  were 
taken  against  the  proceedings  of  the  majority  of  this  Presby- 
tery, is  in  itself  utterly  illegal  and  inoperative,  those  appeals 
against  the  disregard  of  it  cannot  fairly  be  held  to  fall  within  the 
injunction  of  the  Act  of  Assembly  in  question.  It  is,  at  any 
rate,  obvious,  that  its  violation  is  not  specially  set  forth  as  a 
ground  of  the  complaint ;  and  as  to  the  assertion  of  any  other 
departure  from  the  general  laws  of  the  Church,  it  has  already 
been  sufficiently  adverted  to. 

As  to  the  weight  due  to  the  legitimate  effect  of  the  judgment 
in  the  case  of  Auchterarder, — in  the  decision  which,  in  my  opi- 
nion, ought  to  be  pronounced  in  this  case, — 1  feel  it  to  be  un- 
necessary to  enlarge  at  any  great  length.  I  shall  not,  there- 
fore, refer  minutely  to  the  particulars  of  that  important  case, 
which  are  generally  so  well  known,  further  than  lo  direct  at- 
tention to  the  words  in  which,  in  the  authoritative  reports  pre- 
pared under  the  eye  of  the  House  of  Lords,  and  regularly 
transmitted  by  its  direction  fbr  the  guidance  of  this  Court,  the 
argument  maintained  by  the  appellants,  the  Presbytery  of 
Auchterarder,  backed  by  the  Church  itself,  is  introduced : — 
'*  Two  questions  bad  to  be  considered:  (1.)  Whether  the  Ge- 
neral Assembly  were  competent  to  pass  cum  effectu  the  interim 
Act  of  2d  June  1834?  And,  (2.)  Whether,  supposing  that  such 
interim  Act  was  alleged  to  be  ultra  vires  of  the  General  Assem- 
bly, the  Court  of  Session  had  power  to  entertain  the  question 
of  its  legality  ?" 

In  the  disposal  of  the  questions  thus  raised  for  the  determi- 
nation of  the  House  of  Lords,  and  more  particularly  set  forth 
in  the  appellants'  pleas  in  law,  reference  was  made  by  the  coun- 
sel for  the  respondents  in  this  case  to  certain  isolated  passages 
to  be  found  in  the  opinions  of  the  Lord  Chancellor  and  Lord 
Brougham  in  delivering  judgment,  as  favourable  to  part  of  their 
argument ;  but,  upon  a  careful  perusal  of  the  whole  of  what 
these  learned  Lords  have  stated  in  so  luminous  a  manner,  it 
appears  to  me  that  they  afford  the  most  decisive  authority,  in 
regard  both  to  the  illegality  of  the  veto  law  itself  and  its  enact- 
ed regulations,  and  to  every  thing  that  has  been  urged  against 
the  jurisdiction  of  this  Court  concerning  it. — [After  quoting  to 
this  effect  from  the  speeches,  his  Lordship  proceeded.] 

Notwithstanding  the  above  opinions,  that  were  followed  by 
the  affirmance,  on  the  3d  B(ay  1839,  of  the  judgment  of  this 
Court  in  the  Auchterarder  case,  it  has  been  said  that  that  de- 
cision only  determined  the  point  which  was  raised  by  the  sum- 
mons. This,  in  one  sense,  may  no  doubt  be  judicially  stated  ; 
bur,  nevertheless,  it  is  manifest,  from  the  way  and  manner  in 
which  the  whole  questions,  both  as  to  the  jurisdiction  of  this 
Court,  and  the  power  of  the  Church,  in  its  legislative  capacity, 
to  pass  the  Veto  Act  as  a  binding  law  with  regard  to  the  ex- 
ercise of  patronage,  were  raised  and  discussed  in  this  Court, 
and  finally  decided  in  the  House  of  Lords,  it  is  utterly  impos- 
sible to  deny  that  the  total  illegality  of  the  whole  measure  was 
conclusively  determined.  No  reduction  of  that  enactment,  as 
seemed  to  be  hinted  at,  was  therefore  necessary  to  be  insti- 
tuted. The  idea,  indeed,  of  the  necessity  of  raising  a  reduc- 
tion of  that  or  any  other  enactment  of  the  Church,  which  is 
directly  contrary  to  the  statute  law  of  the  land,  appears  to  me 
to  be  utterly  preposterous, — it  being  enough,  that  whenever 
any  such  enactment  is  founded  upon  as  a  justification  of  an 
encroachment  on  a  civil  right,  it  should  be  resisted  in  a  court 
of  law,  which  is  imperatively  called  upon  instantly  to  disre- 
gard it. 

After  so  clear  and  authoritative  an  exposition  of  the  whole 
law,  truly  applicable  to  the  present  case,  as  has  been  afforded 
by  the  above  opinions  in  the  Court  of  last  resort,  I  feel  alto- 
gether averse  from  entering  upon  any  examination  of  the  Sta- 
tutes and  authorities  which  are  so  well  known,  and  which  have 
been  again  commented  upon  at  such  length,  in  regard  to  the 
power  of  this  Court  to  interfere  under  the  present  note  of  sus- 
pension and  interdict.  Your  Lordships,  in  this  Division,  have 
bad  too  much  occasion  to  show  what  your  opinions  are,  in  the 
various  proceedings  which  have  followed,  in  regard  both  to  the 
case  of  Auchterarder  itself,  and  to  those  which  have  taken 
place  as  to  the  case  of  Mariioch,  and  the  discussions  relatii'e  to 
the  Presbytery  of  Strathbogic.  Holding  that  your  Lordships' 
decisipns  have  given  due  effect  to  what  was  determined  by  the 


judgment  of  the  House  of  Lords,  and  concurring,  at  I  en- 
tirely do,  in  the  propriety  of  the  solemn  assurance  you  thereby 
afforded  that  the  law  must  be  carried  into  full  execution,  I 
have  only  to  observe  that  1  bad  an  opportunity,  along  with  this 
Division,  of  expressing  my  opinion  with  regard  to  the  breach 
of  interdict  that  was  committed  in  the  case  of  Lethendy,  and 
in  which  there  again  arose  the  fullest  discussion  in  regard  to 
the  question  of  jurisdiction,  and  the  competency  of  this  Court 
in  proceeding  as  it  did  in  that  case.  To  that  opinion  I  still 
adhere  in  all  respects ;  as  I  also  do  to  the  whole  of  the  opi- 
nion which  I  had  occasion  to  deliver  in  the  case  of  Auchterar- 
der, to  a  part  of  which  the  opening  counsel  for  the  respondents 
in  this  case  thought  proper  to  refer.  I  can  find,  however,  no 
inconsistency  whatsoever  between  that  opinion  and  the  views 
which  now  influence  me  in  the  present  ease ;  and  I  had  another 
opportunity  of  acting  upon  the  precise  same  grounds,  when  the 
Second  Division  unanimously  granted -interdict  against  certain 
of  the  male  heads  of  families  of  the  parish  of  Davtot,  who  bad 
avowed  their  intention  to  dissent,  without  reasons,  against  the 
admission  of  a  presentee,  convinced,  as  we  all  were,  that  it  was 
better  to  prevent  a  wrong  from  being  done,  than  to  apply  a  re- 
medy after  its  completion. 

1  must  here  observe,  before  leaving  the  case  of  Lethendy, 
that  the  opinions  of  Lords  Medwyn  and  Cuninghame,  in  that 
ease,  are  most  important  in  regard  to  the  matter  of  jurisdiction. 
Their  diligence  and  research  have  accumulated  a  host  of  au- 
thorities, applying  most  pointedly  to  the  discussion  whidi  has 
again  been  raised  on  the  present  occasion  in  regard  to  that 
question ;  and  I  should  have  wished,  indeed,  to  have  seen  the 
authorities,  which  are  there  referred  to,  fairly  grappled  with  in 
argument,  as  they  certainly  appear  to  me  to  be  of  the  most 
decisive  importance.     I  have  no  intention,  however,  of  again 
referring  to  them  at  any  length,  or  of  recalling  to  your  Lord- 
ships' recollection  the  passages  which  have  been  already  cited 
from  the  works  of  Mr  Erskine  and  Lord  Bankton,  but  shall 
content  myself  with  here  quoting  one  passage  from  LK>rd  Bank- 
ton's  Institute,  as  I  am  doubtful  whether  it  has  yet  been  pro- 
minently brought  under  our  notice.     In  the  25th  section  of  the 
22d  title  of  his  fourth  book,  he  thus  expresses  himself: — "  It 
may  therefore  be  questioned  how,  at  present,   we  are   safe 
against  such  abuses  by  our  General  Assembly,  as  perhaps  they 
may  usurp  a  jurisdiction  that  may  not  belong  to  them,  against 
which  there  does  not  lie  an  appeal.     The  answer  is,  that  no 
execution  can  follow  on  the  decrees  of  the  ecclesiastical  courts, 
other  than  church  censure  for  disobedience ;  and  if  they  should 
presume  to  intermeddle  in  civil  matters  without  their  sphere 
(as  it  is  not  imagined  they  will),  I  do  not  see  but  redress  will 
be  competent,  by  suspension  or  reduction,  before  the  Court  of 
Session;  or  a  prohibition  might  be  granted,  in  way  of  advocft- 
tion,  inhibiting  them  to  proceed  in  such  matters."     The  appli- 
cation of  this  authority,  in  regard  to  the  proceedings  now  under 
consideration,  is  most  direct,  as  the  attempt  to  apply  the  veto 
law  of  the  Church,  as  a  bar  to  the  admission  of  a  legal  presen- 
tee, is  not  only  an  usurpation  of  jurisdiction,  and  a  meddling 
with  civil  matters,  but  a  direct  violation  of  civil  rights,  which 
can  properly  only  be  redressed  under  the  authority  of  this  Court. 
In  reference  to  the  same  point,  I  may  here  also  refer  to  the 
words  of  Sir  George  Mackenzie,  who  thus  expresses  himself  in 
his  Observations,  Vol.  II.  p.  439:—*'  The  Lords  are  still  al- 
lowed to  suspend  the  decreets  of  the  Admiral  in  prasentia,  or  by 
three  Lords  in  the  vacance,  which  is  hardly  to  be  reconciled 
with  its  being  a  sovereign  court ;  and  yet,  in  some  cases,  the 
Lords  suspend  the  decreets  of  the  Justice  Court,  and  of  the 
Commission  of  the  Kirk,  which  are  certainly  sovereign  courts.*' 
Such  were  the  views  of  this  author,  written  towards  the  close 
of  the  seventeenth  century. 

The  above  passages  may  be  considered  as  affording  a  suffi- 
cient answer  to  what  has  been  urged  with  regard  to  the  alleged 
supreme  and  exclusive  jurisdiction  of  the  church  courts  in  mat- 
ters purely  ecclesiastical.  The  pretence  of  that  jurisdiction 
being  founded  on  divine  authority,  has  no  longer  been  main- 
tained in  argument ;  and  however  indisputable  it  may  be  sup- 
posed to  be,  in  regard  to  what  is  confessedly  a  matter  purely 
spirituul  or  ecclesiastical,  that  can  in  no  degree  countenance 
the  power  arrogated  by  the  Church,  to  declare,  of  its  own  au- 
thority, what  is  truly  of  that  nature.     Whenever  a  proceeding 
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can  be  shown  to  trench  directly  npon  a  civil  right,  whether  it 
has  emanated  from  the  Church  in  its  legislative  or  jodidal  ca- 
pacity, and,  especially,  if  it  is  suted  to  be  in  vioUtion  of  the 
law  of  the  land,  by  which  the  Church  itself  is  alone  establish- 
ed, it  can,  in  the  nature  of  things,  only  be  in  the  Supreme 
Civil  Court  where  the  question  as  to  the  civil  right  can  be  ad- 
judicated. To  suppose  that  the  Church  itself  has  only  to  re- 
solve what  shall  be  held  to  be  an  ecclesiastical  or  spiritual 
matter,  and  that  that  is  sufficient  to  withdraw  it  entirely  from 
the  cognizance  of  this  Court,  and  compel  parties,  whose  civil 
rights  are  thereby  prejudiced,  slavishly  to  submit  to  it,  is  a  pro- 
position utterly  extravagant,  and  contrary  to  the  plainest  prin- 
ciples of  national  jurisprudence.  To  expect  that  those  who  are 
aggrieved,  by  an  obstinate  persistance  in  the  exact  same  course 
of  proceeding  that  has  been  declared  to  be  utterly  Illegal  by  the 
only  tribunal  on  earth  that  is  entitled  to  decide,  are  pusillani- 
mously  to  acquiesce,  and  refrain  from  applying  to  a  court  of  law 
for  protection, — and  that  our  interference  is  to  be  proclaimed 
throughout  the  land  by  the  members  of  that  very  Church  which 
is  established  and  maintained  by  the  Statutes  of  the  realm,  as  an 
undue  usurpation  of  power,  and  encroachment  on  the  supreme 
jurisdiction  of  the  Church, — ^is  so  extravagant  a  proposition  as 
hardly  to  be  expected  to  be  maintained  by  any  man  of  rational 
understanding.  The  interpretation  of  all  Statutes  whatsoever, 
which  embrace  the  civil  rights  of  the  subject,  must  necessarily 
proceed  from  the  Supreme  Civil  Court ;  and  it  is  contrary  to  all 
principle  to  hold  that  any  ecclesiastical  court  can  possess  any 
thing  like  co-ordinate  jurisdiction  in  any  such  matter.  Its  pro- 
vince is  confined  to  what  is  purely  ecclesiastical  or  spirttoal,  as 
ia  evident  from  every  word  of  its  own  Confession  of  Faith, — 
which  stands  sanctioned  by  the  authority  of  the  Legislature,  and 
which  as  directly  recognises  the  authority  of  the  civil  magistrate 
as  it  does  that  of  the  Church  itself. 

As  to  the  childish  idea  that  this  Court  is  in  collision  with, 
or,  by  the  judicial  determinations  it  is  called  upon  to  pronounce, 
is  entering  into  competition  with  the  General  Assembly  as  to 
jurisdiction,  or  is  anxious  to  interfere  in  such  questions  as  the 
present,  and  the  many  others  which  have  been  raised  since  1834 
(though,  for  the  preceding  century,  few  had  ever  arisen),  I  shall 
only  say,  and  I  believe  I  speak  the  unanimous  sentiments  of  the 
Court,  that  nothing  has  been  more  contrary  to  its  wishes  than 
to  have  been  called  upon  to  adjudicate  in  any  one  of  them.  Let 
the  Church  only  confine  itself  to  matters  that  are  truly  of  an 
ecclesiastical  nature,  avoiding  all  interference  with  civil  rights, 
and  in  no  respect  fly  in  the  lace  of  statutory  law,  or  attempt 
particularly  to  subvert  the  law  of  patronage  by  its  own  autho- 
rity, and  there  will  neither  be  applications  made  for  the  protec- 
tion of  the  civil  power,  nor  any  interference  whatever  on  the 
part  of  this  Court,  which  can  by  possibility  be  construed  into 
an  attempt  to  encroach  upon  the  privileges  of  the  Church  or 
any  of  its  courts.  But  whenever  we  are  called  npon  to  support 
the  civil  rights  of  our  fellow  subjects — to  enforce  obedience  to 
the  Statutes  of  the  realm — and  to  protect,  from  acts  of  manifest 
injustice  and  oppression,  those  who  have  merely  given  obedience 
to  the  law,— the  Church  may  depend  upon  it  that  this  Court 
will  be  prepared  to  perform  its  own  doty,  whether  those  who 
demand  its  interference  are  clergymen  or  laymen. 

Relying  on  the  clear  and  unalterable  determination  of  the 
House  of  Lords  as  to  the  utter  worthlessness  of  the  veto  law  of 
1834,  in  affording  any  bar  whatever  to  the  admission  of  a  legally 
qualified  presentee  to  any  parish  in  Scotland,  every  patron  and 
presentee,  whenever  met  by  an  attempt  in  any  presbytery  to  ap- 
ply its  enactments  or  regulations  to  their  case,  unless  they  are 
ready  tamely  to  surrender  their  undoubted  rights,  are  entitled 
instantly  to  apply  for  the  protectfon  of  the  law ;  and  as  the  pa- 
tron and  presentee  of  the  parish  of  Culsamond  stand  as  much 
entitled  to  it  as  those  in  the  case  of  Auchterarder  were,—  upon 
what  ground  are  they  to  be  precluded  from  calling  upon  this 
Court  to  afford  it  ?  In  the  latter  case,  the  patron  and  presentee 
were  under  the  necessity  of  asserting  their  legal  rights  by  means 
of  a  formal  acrion  of  declarator,  accompanied  also  by  other  im- 
portant conclusions.  That  course,  however,  is  no  longer  neces- 
sary ;  and  the  present  application  for  the  suspension  and  inter- 
dict of  this  Court,  to  prevent  the  completion  of  an  egregious 
wrong,  and  to  preserve  an  admitted  minister  in  the  possession 
of  bii  vetted  civil  right  and  ecdeiiaitical  $tatus^  and  at  same 


time  to  avert  the  degradation  of  his  co-presbyters  for  having 
merely  given  obedience  to  the  law,  is  perfectly  competent,  as 
the  proper  judicial  remedy  under  existing  circumstances. 

It  has  been  already  noticed,  that  after  the  apparent  majority 
of  dissents  had  been  announced,  and  an  actual  demand  made  on 
behalf  of  the  dissentients,  that  the  necessary  steps  should,  in  con- 
sequence, be  taken  for  the  ultimate  rejection  of  Mr  Middleton, 
the  motion  to  proceed,  notwithstanding,  to  his  admission,  was 
met  by  a  counter  motion  to  sist  further  procedure  till  the  next 
General  Assembly, — which  the  supporters  of  it  were  fully  aware, 
from  what  had  taken  place  in  the  late  case  of  Daviot,  would,  in 
all  probability,  have  annihilated  the  rights  of  Mr  Middleton. 
The  majority  of  the  Presbytery  having  become,  at  length,  sen- 
sible of  the  illegality  of  giving  any  effect  whatever  to  the  Veto 
Act,  were  fully  justified,  therefore,  in  proceeding  to  the  induc- 
tion, having  called  repeatedly  for  any  special  objections  after 
the  reading  of  the  edict,  and  none  having  been  offered.  The 
completion  of  that  necessary  step  has  conferred  upon  Mr  Mid- 
dleton the  full  ttatua  of  regular  assistant  and  successor  to  the 
minister  of  Culsamond,  which  can  never  be  affected  by  the  ap- 
plication of  the  veto  law  to  his  case,  so  long  as  the  arm  of  the 
law  can  be  exerted  for  his  protection ;  and  his  claim,  therefore, 
to  prevent  inversion  of  possession,  attempted  by  the  deliverance 
of  the  Commission,  becomes  the  more  clearly  founded  in  sub- 
stantial justice.  As  any  attempt  on  the  part  of  the  Church,  in 
the  event  of  the  death  of  Mr  Ellis,  the  minister  of  the  parish, 
to  oust  Mr  Middleton,  under  pretended  exercise  of  the  jus  <fe- 
voluivm,  would  be  utterly  nugatory  and  inept,  his  right  to  de- 
mand protection  in  the  possession  of  all  his  functions,  justly 
warrants  him,  therefore,  in  claimiog  the  benefit  of  the  interdict 
now  craved. 

The  true  question,  then,  presented  for  our  decision  in  this 
case,  divested  of  all  extraneous  matter,  is  one  far  narrower  than 
what  would  appear  from  the  extent  of  the  discussion  to  which 
it  has  led :  that  most  probably  arose  from  the  views  of  the  Lord 
Ordinary,  as  developed  in  his  note,  having  led  to  their  being 
dissected  and  enlarged  upon  by  the  counsel  for  the  suspenders, 
who  were  necessarily  followed  by  those  of  the  respondents. 
But  holding,  as  I  do,  that  the  attempt  by  his  opponents  to  arrest 
the  settlement  of  Mr  Middleton — persisted  in,  as  it  was,  till  the 
last  act  of  his  admission — was  bottomed  prindpally,  if  not  solely, 
on  the  application  of  the  veto  law,  and  the  concomitant  regula- 
tions, which  are  manifestly  a  part  of  its  machinery,  and  that 
that  law,  as  a  legislative  act  of  the  Church,  has  been  declared 
wholly  abortive, — the  right  of  those  aggrieved  by  the  extraor- 
dinary and  unprecedented  interference  of  the  Commission  of  the 
General  Assembly,  to  apply  for  protection,  flows  directly  from 
the  solemn  determination  of  the  law,  promulgated  by  the  judg- 
ment of  the  House  of  Lords  in  the  case  of  Auchterarder.     Any 
attempt,  therefore,  to  give  the  case  a  different  aspect,  and  to 
represent  what  has  been  done  by  the  Commission,  in  reference 
to  the  complaint  of  the  dissentient  heads  of  families  of  the  parish 
of  Culsamond,  as  a  mere  exercise  of  ecclesiastical  jurisdiction 
in  a  purely  spiritual  matter,  rests,  in  my  opinion,  on  the  most 
manifest  sophistry,  and  amounts,  indeed,  to  a  begging  of  the 
whole  question.     It  has  been  emphatically  propounded,  that, 
as  applied  to  the  admission  of  a  minister  to  a  parochial  charge 
in  Scotland — the  duty  of  a  presbytery  with  regard  to  which  is 
designated  by  express  Statutes — the  veto  law,  in  all  its  parts, 
as  enacted  in  1834,  is  in  reality  of  no  more  legal  value  than  a 
piece  of  waste  paper,  and  that  any  attempt  to  use  it  as  a  bar  to 
the  taking  on  trials  and  admission  of  a  qualified  presentee,  is  a 
direct  invasion  of  ciril  right,  as  to  which  this  Court  possesses 
undoubted  jurisdiction,  altogether  irrespective  of  the  powers  of 
the  church  courts  to  judge  of  the  qualifications  of  a  presentee, 
or  to  decide  in  cases  that  relate  solely  to  spiritual  concerns. 
The  Church  is,  in  one  word,  utterly  powerless  in  attempting  to 
subvert,  by  its  own  authority,  the  law  of  patronage,  which  is  a 
matter  regulated  by  the  statutory  law  of  the  Und,  and  to  which; 
till  it  is  altered  by  the  Legislature  of  the  State,  implicit  obe- 
dience must  be  given  by  all  men  whatsoever. 

Friendly,  then,  as  I  nnfeignedly  am,  to  the  true  welfare  and 
prosperity  of  the  Church  of  Scotland  as  by  law  established,  and 
anxious  to  see  its  speedy  return  to  the  condition  of  universal 
respect  in  which  it  stood  previous  to  the  rash  and  ill-advised 
measure  of  1834,  I  am  decidedly  of  opinion  that  the  interlocutor 
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of  the  Lord  Ordinary  ought  to  be  altered, — that  the  note  iibould 
be  passed,  and  that  the  interdict  should  be  granted,  in  terms  of 
the  prayer  of  the  note  of  suspension. 

Lord  Gillies, — The  question  which  we  have  now  to  decide 
is  certainly  one  of  importance.  It  has  naturally  excited  a  great 
deal  of  interest;  and  any  judgment  that  we  pronounce  in  it 
may  be  attended  with  consequences  in  which  the  public  is  deeply 
interested.  For  these  reasons  I  have  felt  it  my  duty  to  bestow 
upon  it  careful  and  full  consideration ;  and  we  have  all  the  sa- 
tisfaction of  reflecting,  that  we  have  been  powerfully  aided  by 
the  learned  and  ingenious  argument  which  we  have  beard  from 
the  bar,  and  of  which  I  shall  endeavour  to  avail  myself  in  the 
observations  with  which  1  have  now  to  trouble  the  Court. 
These,  I  trust,  will  not  occupy  a  great  deal  of  your  Lordships' 
time ;  for  the  case,  however  important,  does  not,  in  the  view 
which  I  take  of  if,  require  a  lengthened  discussion.  I  say  this, 
because  it  does  appear  to  me  that  the  present  case  is  settled  by 
recent  decisions,  forming  precedents  which  we  are  bound  to 
follow,  unless  altered  or  reversed  (which  none  of  them  have 
been)  by  a  superior  tribunal.  On  many  cases  of  an  older  date 
that  occur,  and  on  Acts  of  Parliament  referred  to,  I  do  not 
think  it  will  be  necessary  for  me  to  trouble  your  Lordships  with 
any  remarks. 

In  the  learned,  elaborate,  and  ingenious  note  with  which  the 
Lord  Ordinary  has  favoured  us,  his  Lordship  states  that  he  lays 
aside,  unqualifiedly,  *'  all  that  was  either  said  or  done  in  the 
Court  of  Presbytery  as  to  matter  connected  with  the  Veto  Act." 
Could  I  follow  his  Lordship's  example  in  this  respect,  I  must 
own  it  would  tend  to  simplify  the  case.  But  I  cannot  lay  aside 
the  Act  of  Assembly  1834-5,  commonly,  and  very  properly  I 
think,  called  the  Veto  Act ;  and  as  to  which  it  has  been  found 
that  it  was  illegal,  and  ultra  vires  of  the  Assembly.  I  cannot 
lay  aside  an  Act  in  which  it  appears  to  me  roost  evident  that 
the  whole  proceedings  on  the  part  of  the  respondents  origi* 
nated,  and  which  it  was  the  manifest  and  avowed  object  of 
all  that  was  said  and  done  by  them  in  the  Presbytery,  to 'enforce 
and  to  carry  into  effect ;  and  by  which,  therefore,  in  my  humble 
opinion,  the  whole  proceedings  at  the  instance  of  the  respon- 
dents—from the  first  step  to  the  last — from  the  first  meeting  of 
Presbytery  on  22d  September  down  to  the  deliverance  by  the 
Commission  of  Assembly — are  tainted  and  vitiated.  It  is  im- 
possible for  me,  then,  to  lay  aside  the  Veto  Act,  or  to  discard 
from  my  mind  all  that  was  said  or  done  in  the  Presbytery  as  to 
matters  connected  with  thai  Act.  Were  I  to  do  so,  in  truth 
nothing  would  remain ;  for,  in  my  opinion,  so  far  as  regards 
the  minority  of  the  Presbytery  or  the  respondents,  nothing  was 
said  or  done  in  the  Presbytery  except  in  relation  to  that  Act, 
or  matters  connected  with  it.  If  I  were  to  adopt  the  sugges- 
tion in  the  note,  I  should  therefore  be  obliged,  or  rather  I  should 
feel  myself  at  liberty,  to  lay  aside  the  whole  case,  and  to  regard 
the  objections  taken  by  the  minority  to  the  proceedings  or  re- 
solutions of  the  Pcesbytery  as  a  mere  blank — a  nonentity.  In 
abort,  the  proceedings  of  the  minority  of  the  Presbytery  was 
jnst  an  attempt,  or  a  series  of  attempts,  to  give  effect  to  the 
Veto  Act — an  Act  inconsistent  with,  and  intended  to  defeat, 
the  civil  right  of  patronage.  This  is  the  conclusion  at  which  J 
think  your  Lordships  must  arrive  on  carefully  attending  to  what 
was  done  in  the  Presbytery. 

First  of  all,  then,  it  is  necessary  to  keep  distinctly  in  view 
(he  procedure  which  has  taken  place  in  this  case,  particularly 
the  proceedings  of  the  Presbytery (After  narrating  the  pro- 
ceedings of  the  first  meeting  on  22d  September  1841,  his  Lord- 
ship proceeded.) 

Thus  parties  were  fairly  at  issue ;  the  one  stating  truly  that 
the  Veto  Act  was  illegal,  and  should  therefore  be  disregarded  ; 
and  the  other  insisting  that  the  same  Act  should  be  obeyed  and 
enforced.  It  is  scarcely  necessary  to  observe  that  this  was  a 
roost  improper  attempt.  It  is  now  admitted  in  this  Court  that 
the  Veto  Act  is  illegal ;  and  it  is  abundantly  obvious  that  any 
attempt  to  enforce  it  muat  be  at  least  equally  illegal.  This 
term  **  illegal"  was  found  fault  with.  The  term  seems  to  me 
to  be  an  appropriate  one  when  applied  to  the  Veto  Act  itself; 
and,  in  speaking  of  the  conduct  of  those  who  attempt  to  enforce 
and  to  compel  obedience  to  that  Act, .  I  do  think  it  is  the  most 
gentle  term  that  can  be  used. 
.  But  to  proceed  with  the  minutes  of  (he  Presbytery,  which  go 


on  as  follows : — (His  Lordship  quoted  the  two  motionB,-— the  oo« 
to  proceed  with  the  settlement,  the  other  to  sist  procedure,— 
and  the  carrying  of  the  former.) 

It  may  be  proper  to  pause  for  a  moment  here.  In  all  the 
proceedings  hitherto,  it  will  be  observed  that  the  whole  contest 
lay  betwixt  the  Veto  Act  on  the  one  hand,  and  the  established  law 
and  practice  of  the  Church  on  the  other  hand.  The  friends  of 
the  Veto  Act  first  proposed  to  carry  it  directly  into  effect  by 
rejecting  Mr  Middleton.  Failing  in  this,  they  moved  that  tbo 
case  be  referred  to  the  General  Assembly, — a  motion  directly 
at  variance  with  the  settled  usage  of  the  Church,  and  for  which, 
setting  aside  the  Veto  Act,  no  ground,  or  even  pretext,  whatever 
was  assigned. 

It  was  at  this  stage  of  the  proceedings,  as  appears  from  the 
minutes,  that  Mr  Garioch  dissented,  and  protested  for  leave  to 
complain  to  the  Synod  in  his  own  name,  and  in  that  of  all  who 
may  adhere  to  him ;  and  afterwards  Mr  Mitchell  took  an  ap- 
peal to  the  Synod.  The  sentence  from  which  Mr  Garioch  dis- 
sented is  that  which  is  embodied  in  the  first  motion,  which  I 
read  a  little  while  ago, — it  being  the  only  sentence  the  Presbytery 
could  regularly  pronounce  in  terms  of  the  rules  and  usage  of  tbo 
Church  previous  to  the  Veto  Act.  This,  then,  was  just  a 
complaint  and  an  appeal  against  the  proceedings  of  the  Presby- 
tery in  disregarding  that  illegal  enactment.  The  Presbytery 
did  not,  and  could  not,  pay  any  attention  to  this  appeal.  They 
considered  it,  and  in  law  were  entitled  to  consider  it,  as  an  im- 
possibility that  the  Synod  should  countenance  any  attempt  to 
enforce  the  Veto  Act :  and  so,  virtually  and  in  substance,  dis* 
obey  and  reverse  the  judgment  of  this  Court  and  the  House  of 
Lords.  It  may  be  further  observed,  that  the  reference  to  the 
General  Assembly,  moved  by  Mr  Mitchell,  was  altogether  un- 
constitutional and  irregular.  In  Hill's  Practice  (p.  30),  it  is 
stated, — "  A  reference  cannot  be  made  to  the  Supreme  Goart, 
if  any  court  superior  to  that  from  which  the  reference  proceeds 
meets  before  it."  Now,  the  Synod,  in  this  case,  was  to  meet 
before  the  General  Assembly ;  and  because  this  unconstitutional 
reference  was  negatived,  Messrs  Garioch  and  Mitchell  com- 
plained and  appealed  to  the  Synod. 

It  is  of  importance  to  observe,  that  this  meeting  of  28tb  Oc- 
tober was  held  for  the  express  purpose  of  moderating  in  a  call* 
At  the  previous  meeting  of  6th  October,  it  was  intimated  "  that 
the  Presbytery  will  meet  at  the  church  of  Culsamond,  for 
moderating  in  a  call  to  the  said  presentee,  on  Thursday  tho 
28th  current,  and  to  hold  public  worship  at  the  usual  hour.'* 

By  the  established  practice  of  the  Church,  except  in  ao  fitf 
as  altered  by  the  Veto  Act,  it  was  a  meeting  merely  ad  kume 
effisctum.  The  only  way  in  which  the  Presbytery  could  perform 
its  duty,  or  carry  into  effect  the  express,  and  in  law,  the  ex- 
clusive object  of  the  meeting,  was  by  adopting  the  first  motion,  to 
sustain  the  call,  to  which  no  objections  were  made,  and  appoint 
the  edict  to  be  served.  And  how  was  this  motion  met  ?  Why, 
by  another  motion  to  sist  procedure,  and  report  to  the  General 
Assembly ;  or,  in  other  words,  that  the  Presbytery  should  de- 
cline to  perform  its  duty.  This  nM>tion  waa  rejected,  and  the 
first  motion  was  carried.  And  then  came  forward  Messrs  Garioch 
and  Mitchell,  and  protested,  aud  complained  and  appealed  to 
the  Synod  for  redress.  In  admitting  or  listening  to  this  ap- 
peal, it  is  evident  that  the  Presbytery  would  have  betrayed  its 
duty  just  as  much  as  if  it  had  adopted  the  second  motion. 

In  short,  on  the.  port  of  the  minority  of  the  Presbytery,  the 
manifest  o^ect  of  all  the  proceedings  I  have  hitherto  mentioned 
was  originally  to  get  Mr  Middleton  rejected  in  terms  of  the  Veto 
Act ;  and  having  failed  in  that  object,  they  next  attempted,  by 
means  of  the  same  Veto  Act,  to  prevent  or  delay ^hissettlemeqt, 
•^Ist,  by  moving  a  report  to  the  Assembly ;  and,  2d,  by  an  ap- 
peal, equally  efficacious  in  point  of  delay,  to  the  Synod ; — tbna 
defeating  the  presentation  in  Mr-  Middleton*s  favour,  and  de- 
privir^  him  for  an  indefinite  time,. perhaps  permanently,  of  the 
benefice  or  Btaius  to  which,  by  the  established  practice  of  the 
Church  prior  to  the  Veto  Act,  he  was  entitled, — no  objection 
being  made  to  bis  call  to  be  immediately  admitted. 
.  These  considerations  seem  to  me  conclusive.  But  whatever 
may  be  thought  of  them,  this  much  is  clear,  that  the  Veto  Act 
was  the  sole  grouad  assigned,  and  the  only. ground  that  could  or 
oan  possibly  be  assigned,  either  for  sistiag  procedure  and  reporting 
to  the  Assembly,,  or  for  the  comi^aiut  and  appeal  to  the  Synod. 
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In  this  state  of  nuitters,  tbe  foUowirtg  motion  was  made  i — 
"  That  as  the  dissent  and  complaint  of  the  minority,  and  tbe 
protest  and  appeal  by  the  agent  for  tbe  dissentients,  against 
proceeding  to  receive  and  admit  Mr  William  Middleton,  tho 
presentee,  are  foanded  on  the  Veto  Act,  which  has  been  de- 
clared ultra  vire$  of  the  Church,  and  illegal,  the  said  dissent 
and  complaint,  and  tbe  appeal  are  inept  and  incompetent,  and 
ought  not  to  bar  tbe  execotion  of  the  Presbytery's  finding,— 
the  Presbytery  accordingly  proceed  to  tbe  induction  on  Thurs- 
day, the  lltb  day  of  November,  and  that  the  record  be  now 
closed/' 

The  propriety  of  this  motion  does  not  seem  to  me  to  admit 
of  dispute,  and,  in  truth,  it  was  not  disputed  by  the  minority  of 
tbe  Presbytery.  But  at  this  stage  of  the  proceedings,  they  again 
bad  recourse  to  the  Veto  Act,  and  resorted  to  a  device  for  de- 
feating the  presentation,  suggested  by  that  Act.  "  Mr  David 
Mitchell,"  as  appears  from  the  minutes,  "  now  tendered  tpe» 
cial  objections  to  the  fitness  of  tbe  presentee ;  and  it  was  moved 
that  the  said  objections  be  received  and  discussed." 

Here  it  is  necessary  to  attend  to  the  established,  and  I  be- 
lieve, the  admitted  usage  of  the  Church  prior  to  the  Veto  Act. 
It  will  be  recollected  that  it  was  at  tbe  meeting  for  moderating 
in  a  call  that  these  special  objectiona  were  offered.  Now,  at 
that  meeting  it  is  certain  that  no  such  special  objections  could 
be  received  by  the  Presbytery.  On  the  contrary,  the  Presby- 
tery at  that  meeting  always  did,  as  was  done  at  this  meeting ; 
they  appoint  an  edict  to  be  served  after  ail  interval  of  some  days, 
ealling  upon  all  the  people  who  object  to  tbe  presentee  to  come 
forward  and  state  their  objections,  which  cannot,  therefore,  be 
stated  or  received  until  after  the  serviee  of  the  edict.  It  ap- 
pears, indeed,  to  have  been  held,  that  if  tbe  objections  were  ac- 
companied by  a  libel,  they  might,  at  any  time,  and  before  the 
service  of  the  edict,  be  received  by  tbe  Presbytery.  In  parti- 
cular, this  seems  to  have  been  the  opinion  of  the  late  Dr  Hill ; 
and  in  referring  to  such  high  authority,  I  think  it  right  to  give  it 
in  his  own  words.  **  Tbe  second  way  in  which  the  constitution 
of  our  Churcfa  provides  for  tbe  voice  of  the  people  being  legally 
heard  in  the  admission  of  their  minister,  is  by  giving  the  in« 
babitants  of  a  parish  a  right  to  appear  as  accusers  of  the  pre- 
sentee. At  any  time  during  the  course  of  his  trials,  they  may 
give  into  the  Presbytery  a  libel,  charging  him  with  immorality 
of  conduct,  or  unsoundness  of  doctrine.  When  they  present  a 
libel,  they  bind  themselves,  under  pain  of  ecclesiastical  censure, 
fo  prove  it;  but  tbe  Presbytery  is  not  at  liberty  to  proceed  to 
the  settlement  till  the  libel  be  discussed.  After  the  trials  of 
the  presentee  are  finished,  all  who  have  any  objections  to  his 
life  or  doctrine  are  summoned,  by  a  paper  read  from  the  pulpit, 
which  we  call  an  edict,  to  appear  on  the  day  appointed  for  his 
ordination,  which  is  at  tbe  distance  of  not  less  than  ten  days 
frooi  the  reading  of  the  edict,  and  may  then,  without  the  for- 
mality of  a  libel,  state  their  objections  as  oMiter  of  charge." 

Here  it  will  be  observed,  that  great  care  is  taken  to  prevent 
undue  delay  by  a  wanton  or  vexatious  tender  of  special  objec- 
tions. First,  they  must  be  accompanied  by  a  libel ;  and,  se- 
eandltft  the  objectors  bind  themselves,  under  tbe  pats  of  ecde- 
siasticHl  censure,  to  prove  them. 

Mr  Dnnlop's  authority  is  to  the  same  effect.  But,  in  one 
respect,  be  differs  from  Or  Hill,  and  seems  to  doubt  whether, 
at  the  meeting  for  moderating  in  a  call,  special  objections  can 
be  received  to  tbe  effect  of  delaying  a  settlement,  even  although 
accompanied  by  a  regular  libel.  His. words are^Dunlop,  §  239). 
There  are  other  authorities  to  the  same  effect  in  tbe  Compen* 
dium  of  the  Laws  of  tbe  Church  by  Mr  Peterkio. 

As  to  this  matter,  an  important  change  was  no  doubt  made 
by  tbe  first  Veto  Act  in  1834.  That  Act  was  accompanied  by 
regulations  having  the  following  title  :— ."  Overture,  with  Regu- 
lations for  carrying  tbe  above  Act  into  effect."  Regulation  4 
is  in  these  words : — **  That  it  shall  be  competent  (on  tbe  day 
appointed  for  moderating  in  the  call)  to  any  one  or  more  of  tbe 
male  heads  of  fiimilies  in  the  parish,  in  full  communion  with  the 
church,  by  themselves  or  by  an  agent  duly  autfaorised,  to  afate 
any  special  olyections  to  the  settlement  of  the  person  pi esenicd, 
of  whatever  nature  such  objections  may  be." 

Theie  regulations  for  carrying  into  effect  the  Veto  Act  were 
repeated  in  1835,  with  some  variations  which  it  is  unnecessary 
to  notice.   .la  1836^  however,  ao  alteration  of  loiae  conse- 


(inepce  was  introduced.  By  the  previous  Acts,  the  special  ob- 
jections were  to  be  first  considered  and  judged  of,  and  then  tbe 
arbitrary  dissents  of  the  male  hoids  of  &milies  were  to  be  re< 
ceived.  But  this  order  was  now  reversed.  It  probably  oc^ 
curred  that  it  would  have  an  awkward  appearance  if  the  persons, 
whose  special  objections  had  been  overruled,  should  afterwards 
have  it  in  their  power  to  give  effect  to  them  against  the  pre- 
sentee by  arbitrary  dissents.  The  regulations  in  1836,  there- 
fore, provided  that  arbitrary  dissents  should,  in  the  first  place, 
be  received,  and  that,  if  the  Presbytery  shall  find  that  there  ia 
at  least  a  major  part  of  the  persons  on  the  roll  dissenting,  tbey: 
shall  reject  tbe  person  presented. 

Then,  as  to  tbe  special  objections,  this  regulation  follows  j*^ 
"  That  if,  at  the  meeting  for  moderating  in  the  call,  dissents 
by  a  majority  on  the  roll  shall  not  be  stated,  and  if  any  special 
objections  to  tbe  settlenaent  of  tbe  person  presented,  of  whatever 
nature  such  objections  may  be,  shall  then  be  stated  to  the  Pres- 
bytery by  any  person  entitled  to  object  by  the  general  laws  of 
the  Church ;  and  if  such  objections  appear  to  be  deserving  of  de- 
liberate consideration  or  investigation,  the  Presbytery  shall  de- 
lay the  farther  proceedings  in  the  settlement  till  another  meeting 
to  be  then  appointed,  not  later  than  eight  days  thereafter,  and 
give  notice  apud  acta  to  all  parties  concerned  then  to  attend,, 
that  they  may  be  beard." 

It  may  be  remarked,  that  in  terms  of  this  clause,  it  is  only  in 
tbe  event  of  dissents  by  a  majority  on  tbe  roll  not  being  stated, 
that  special  objections  are  authorised.  Now,  it  will  be  recol- 
lected that,  in  this  case,  dissents  by  a  majority  bad  been  stated, 
and  therefore  the  special  objections  were  not  offered  in  terms 
of  this  regulation.  I  do  not  state  this  as  a  matter  of  much  con- 
sequence ;  and,  indeed,  by  a  subsequent  regulation,  not  verj 
consistent  with  the  one  above  quoted,  it  is  declared, — '*  That 
tbe  Presbytery  shall  not  receive  such  special  objections  in  any 
case,  until  after  it  has  been  finally  ascertained  whether  there  are 
dissents  by  a  majority  of  the  persons  on  the  roll ;  but  it  shall 
always  be  competent,  as  soon  as  this  is  ascertained,  to  state  spe- 
cial objections." 

.  Taking  it  for  granted  that  this  regulation  fully  authorised  the 
tender  of  special  objections  In  this  case,  and  ordered  the  Pres- 
bytery to  receive  and  consider  them,  the  whole  thing  appears 
to  me  to  be  of  no  consequence.  For  how  does  the  case  stand  ? 
By  the  established  practice  of  tbe  Church,  it  was  not  compe- 
tent for  the  Presbytery  to  delay  the  settlement  by  receiving 
and  considering  special  objections  at  tbe  meeting  for  moderating 
in  a  call.  This  was  altered  by  the  Veto  Act.  Be  it  so :  Bu^ 
tbe  Veto  Act  was  found  and  is  admitted  to  be  illegal.  Oh,  bul 
it  is  said  that  this  regulation  as  to  special  objections  forms  no 
proper  part  of  the  Veto  Act,  but  is  merely  one  of  those  rules 
which  the  Assembly  is  entitled  to  make  regarding  the  proceeds 
ings  of  inferior  judicatories.  All  this  is  very  well,  and  migbc 
afford  a  pretext — ^though  a  very  shallow  pretext — for  tho.af^ 
gument  which  has  here  been  maintained.  But  the  respondeate 
totally  overlook  and  forget  tbe  title  given  by  the  Assembly  to 
tbe  regulations  upon  which  they  found : — vias.,  "  Regulations 
for  carrying  into  effect  the  Act  of  Assembly,  May  29,  1835, 
on  tbe  calling  of  Ministers."  That  Act  having  been  declared 
illegal  and  ultra  virtn  of  tbe  Assembly,  to  maintain  that  tbe  re- 
gulations made  by  the  Assembly  for  the  express  purpose  of 
carrying  it  into  effect  are  nevertheless  to  be  considered  aa  valid, 
and  be  obeyed  by  tbe  Presbytery,  seems  to  me  to  be  as  e3(tra- 
vagant  and  as  absurd  a  proposition  as  ^ver  was  started  by  human 
ingenuity. 

At  all  events,  it  will  be  observed,  that  this  last  proceeding, 
as  well  as  the  previous  proceedings  which  I  have  mentioned,  is 
entirely  founded  on  the  Veto  Act,  and  on  the  regulations  ac- 
companying and  forming  a  part  of  it.  It  was  solely  in  virtue  of 
those  reguUtions  that  the  special  ofajectious  were  tendered,  or 
could  be  received,  at  the  meeting  for  moderating  in  a  call.  But 
can  it  now  be  maintained  that  those  regulations  are  not  naatter 
connected  with  the  Veto  Act,  when  it  is  admitted  that  they  were 
made  expressly  for  the  purpose  of  carrying  that  Act  into  effect  ? 
^n  short,  will  the  law  enforce  a  regulation  avowedly  made  for 
an  unlawful  purpose  ? 

But  to  return  to  the  proceedings  of  the  Pre«bytery :  It  mil 
be  recollected  that  tbe  motion  to  proceed  to  induction  was  met 
l|y  a  counter  motion^  founded  on  special  objections  tendered  by 
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Mr  Mitchell,  who  moved,  *'  tfatt  the  said  oVjectton*  be  received, 
and  discussed ;  which  being  seconded,  it  was  agreed  that  this 
motion  be  pat  as  an  amendment  on  the  former,  and  that  the 
state  of  the  vote  be,  first  or  second  motion ;  and  the  roll  being 
called,  and  votes  marked  (first  motion,  second  motion),  it  was 
carried  first  motion  by  seven  votes  to  five ;  and  the  Presbytery 
Ibund  and  appointed  in  terms  thereof.  Against  which  sentence 
Mr  Garioch  declared  that  he  protested  for  redress  in  the  hands 
of  Mr  John  Anderson,  notary-public  in  Aberdeen ;  and  Mr 
David  Mitchell,  aforesaid,  dedared  that  he  protested  in  like 
manner  in  the  hands  of  said  notary-public.*' 

Here  it  is  important  to  remark,  that  no  appeal  to  the  Synod 
was  taken  against  this  resolution  of  the  Presbytery.  It  is  true 
that  two  protests  were  taken,  one  by  Mr  Garioch,  and  one  by 
Mr  Mitchell,  in  the  hands  of  a  notary.public.  But  these 
gentlemen — one  a  minister,  the  other  a  legal  practitioner — must 
have  been  well  aware  that  such  protests  were  of  no  avail  what- 
ever ;  and  that  the  resolutions  of  the  Presbytery,  when  no  ap- 
peal was  taken  against  them  to  a  superior  tribunal,  were  final 
and  conclusive.  If  acquiesced  in  at  the  time  (and  they  must 
be  held  to  be  so,  as  no  appeal  was  taken  against  them),  the  re- 
•pendents  had  no  title  afterwards  to  bring  them  under  review, 
or  to  complain  of  them  to  the  Commission  of  the  Assembly,  or 
any  court  of  judicature. 

(After  narrating  the  remaising  proceedings  of  the  Presbytery^ 
bis  Lordship  continued.) 

All  the  above  proceeding!  were  perfectly  regular,  and  in  exact 
conformity  with  the  rules  of  the  Church  prior  to  the  Veto  Act. 
Special  objections  were  irregularly  tendered,  and  therefore  pro- 
perly rejected,  at  the  meeting  for  moderating  in  the  call  on  the 
28th  October.  But  just  fourteen  days  afterwards,  vii.,  on  the 
11th  of  November,  when  the  edict  was  published,  and  public 
intimation  openly  made,  calling  upon  all  persons  to  come  for- 
ward who  had  special  ofajftctions  to  state,  no  person  appeared, 
and  no  objections  were  offered.  It  is  very  remarkable,  too,  that 
some  of  the  persons  who  had  formerly  tendered  special  objec- 
tions, when  uncalled  for,  were  present  at  this  meeting  on  the 
11th  November,  but  declined  renewing  the  objections  when  re- 
gularly called  for.  The  legitimate  inference  from  this  is,  in  my 
humble  opinion,  that  they  had  passed  from  their  former  objec- 
tions, and  withdrew  or  abandoned  thenu 

But  it  is  really  too  much  that  this  delay  of  fourteen  days, 
which  the  laws  of  the  Church  authorised  and  required  for  re- 
ceiving special  objections,  should  now  be  founded  on  as  a  ground 
for  the  severe  and  harsh  sentence  or  deliverance  of  the  Com- 
mission of  Assembly. 

On  this  point  I  shall  only  farther  remark,  that  if  the  objectors 
had  really  believed  that  their  special  objections  were  relevant 
and  sufficient,  it  is  difficult  to  account  for  their  conduct  in  keep- 
ing them  back  when  called  for,  upon  any  other  principle  than 
this,  that  they  were  more  solicitous  to  maintain  the  Veto  Act, 
than  to  exclude  one  whom  they  professed  to  believe  to  be  an 
unworthy  presentee. 

I  have  now  done  with  the  proceedings  of  the  Presbytery ; 
and,  if  I  be  not  grievously  mistaken,  I  think  it  has  been  shown 
that  these  proceedings,  on  the  part  of  the  majority,  were  per- 
fectly regular  and  proper ;  and  that  no  objection  was,  or  is  yet, 
stated  to  any  part  of  them,  except  such  as  are  founded  on  the 
Veto  Act  and  its  regulations.  J^irat,  as  to  the  appeal  which 
followed  the  motion  made  to  sist  procedure,  and  report  to  the 
General  Assembly,  it  will  be  observed  that  the  Veto  Act  was 
the  sole  ground  on  which  this  motion  was  made,  or  on  which 
it  could  be  supported.  Now,  it  was  against  the  rejection  of 
this  motion  that  the  appeal  was  taken.  What,  then,  were  the 
reasons  of  appeal  ?  They  are  to  be  found  in  the  Veto  Act,  or 
they  are  not  to  be  fonnd  at  all.  It  was,  therefore,  an  appeal  by 
reason  of  the  Veto  Act,  or  for  no  reasons  at  all  that  could  be 
stated, — such  an  appeal  as  was  never  attempted  before' :  an  ap- 
peal without  reasons,  or  founded  on  an  act  declared  to  be  illegal. 
In  either  view  it  was  inadmissible. 

Seeondfy,  As  to  the  refusal  of  the  Presbytery  to  receive  the 
apecial  objections  offered  at  the  meeting  for  moderating  in  the  call, 
it  has  been  shown,  that  by  the  practice  of  the  Church,  no  such 
objections  could  be  stated  or  received  at  that  meeting;  and  that 
the  only  authority  on  which  they  could  be  tendered  was  to  be 
found  io  one  oT  the  regulationa  appended  to  the  Veto  Act,  and 


intituled  by  the  Assembly,  '*  Regulations  for  carrying  into  effect 
the  Act  of  Assembly,  May  29,  1836." 

Such  are  the  proceedings  which  were  brought  under  the  re- 
view of  the  Commission  of  Assembly  by  the  petition  and  com- 
plaint now  under  consideration.  Some  passages  in  this  peti- 
tion and  complaint  deserve  notice.  After  mentioning  that  dis- 
sents had  been  lodged  in  terms  of  the  Veto  Act,  it  mentions 
that  the  agent  for  the  dissentients  took  a  protest,  "setting  forth 
that,  as  an  apparent  majority  of  dissents  had  been  lodged  and 
declared,  the  said  Presbytery  were  bound,  in  terras  of  the  laws 
of  the  Church,  to  take  ateps  for  the  ultimate  rejection  of  said 
presentee;  but  that,  since  they  had  resolved  to  take  steps  to  the 
contrary,  it  farther  represented  the  willingness  of  said  agent, 
without  prejudice  to  the  effect  of  the  said  dissents,  but  in  cor- 
roboration thereof,  [t.  e.,  of  the  arbitrary  dissents]  to  tender 
special  objections,  and  did  thereby,  then  and  there,  tender  the 
same." 

The  petition  and  complaint  afterwards  states, — **  That  your 
petitioners  submit  that  said  proceedings  and  said  settlement  are 
in  contravention  not  only  of  the  recognised  laws  of  the  Church 
prior  to  the  Act  of  Assembly  anent  calls,  in  consequence  of  the 
refusal  of  the  said  Presbytery  to  receive  special  objections 
against  the  said  presentee,  and  of  their  determining  to  proceetl 
in  the  foce  of  the  due  and  regular  dissents  and  complaints  of  the 
minority  of  said  Presbytery,  and  of  the  protests  and  appeals  of 
the  agent  for  the  dissentients  against  their  findings,  but  more 
especially  of  the  said  Act  of  Assembly  anent  calls,  and  of  an 
apparent  majority  of  dissents  recdved  and  judicially  found  under 
the  same." 

Here  it  is  said  that  the  settlement  was  in  contravention  of  the 
recognised  laws  of  the  Church  prior  to  the  Veto  Act,  **  in  con- 
sequence of  the  refusal  of  the  Presbytery  to  receive  special  ob- 
jections." This  will  appear  rather  a  bold  assertion,  when  it  in 
recollected  that,  prior  to  the  Veto  Act,  the  regulations  on  which 
the  respondents  found,  as  their  sole  authority  for  tendering  ape- 
cial objections,  had  no  existence. 

Again,  the  complaint  bears  that  the  petitioners  "  cannot  now, 
without  injury  to  their  feelings,  and  dishonour  to  the  Church, 
avail  themselves  of  the  religious  services  of  the  presentee." 
Finally,  the  complaint  bears,  "  that,  in  these  circumstances, 
your  petitioners  have  been  advised  to  petition  and  complain  to 
the  Commission  of  the  General  Assembly,  at  their  meeting  on 
Wednesday  the  17th  day  of  November  curt.,  praying  the  Com- 
mission to  adopt  measures  for  vindicating  the  laws  and  dignity 
of  the  Church,  and  for  protecting  the  spiritual  interests  of  your 
petitioners,  their  families,  and  the  other  parishioners  of  Culsa- 
mond,  who  feel  dissatisfied  with  the  ministry  of  the  said  Rev. 
William  Middleton." 

I  shall  not  trouble  your  Lordships  by  reading  the  prayer  of 
the  petition  and  complaint,  with  which  you  are  well  acquainted, 
and  which  is  such  as  might  be  anticipated  from  the  passages 
above  quoted. 

The  Commission  of  the  General  Assembly,  by  its  deliverance, 
appointed  the  petition  and  complaint  to  be  served,  and  parties 
to  give  in  answers.  Farther,  without  wailing  for  answers,  or 
hearing  the  parties,  "  the  Commission  in  the  meantime,  and 
until  a  final  deliverance  shall  have  been  pronounced  in  regard 
to  the  proceedings  complained  of,  did,  and  hereby  do,  interdict 
and  prohibit  the  Rev.  William  Middleton  from  officiating  and 
administering  ordinances  in  tho  said  parish,  and  authorise  and 
enjoin  the  remanent  members  of  the  Presbytery  of  Garioch,  not 
complained  of,  to  meet  forthwith  to  provide  for  the  ministra- 
tion of  the  word  and  sacraments  in  the  parish  of  Culsamond." 

By  this  sentence,  the  civil  right  of  patronage  is  encroached 
upon,  and  defeated  to  a  certain  extent,  perhaps  entirely ;  the 
induction  and  settlement  of  Mr  Middleton  are  pro  tempore  set 
aside  and  annulled.  He  is  degraded  from  his  situation  of  a 
minister  of  the  gospel,  and  is  disgraced,  as  far  as  he  can  be  dis- 
graced by  the  Commission  of  the  General  Assembly,  in  the  eyes 
of  the  public.  Y^  we  are  told,  that  this  being  purely  an  eccle- 
siastical matter,  we  can  afford  him  no  redress.  My  Ixirds,  I 
always  understood  that  the  laws  of  this  country  were  intended, 
and  were  sufficient  to  protect  the  subject  in  his  person,  property,- 
and  reputation  ;  and  that  if,  contrary  to  law,  an  injury  is  done 
to  him  in  any  of  these  particulars,  he  is  entitled  to  ask  and  ob- 
tain protection  and  redreti  from  the  Supreme  Court. 
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Sach  protection  was  Bougbt  for  by  the  bill  of  saspenflion  prie^ 
sented  to  the  Lord  Ordinary ;  and  bis  Lordship  having  refused 
it,  the  case  is  now  brought  before  us  by  the  reclaiming  note, 
on  which  we  appointed  parties  to  be  heard,  and  on  which,  bar* 
ing  heard  them  at  great  length,  we  are  now  to  give  our  judg- 
ment. 

In  answer  to  this  note,  the  argument  mainly  relied  upon  by 
the  respondents  amounted  to  a  denial  of  our  jurisdiction.  The 
argument  seemed  to  be  maintained  in  a  two-fold  view :  Firatfy, 
It  is  said  that  this  was  purely  an  ecclesiastical  case,  in  which 
the  church  courts  had  the  sole  and  exclusive  jurisdiction  ;  and, 
9€Condfy,  On  the  supposition  that  this  admitted  of  any  doubt,  it 
seemed  to  be  maintained  that  this  Court  had  no  power  to  re- 
solve the  doubt,  by  sustaining  its  own  jurisdiction,  while  that 
jurisdiction  was  denied  by  the  church  courts. 

This  view  of  (he  case  seems  to  be  pointed  at  in  a  part  of  the 
Lord  Ordinary's  note,  where  it  is  said, — **  The  only  difficulty 
is,  where  to  draw  the  line  of  demarcation  between  the  action 
civil  and  the  matter  and  cause  ecclesiastical ; — with  the  cor- 
responding puzzle,  by  what  authority  shall  the  line  be  fixed  ? 
Fortunately,  it  is  not  necessary,  in  the  present  case,  at  all  to  deal 
with  this  questio  vexata" 

My  Lords,  this  may  have  been  a  qwMlio  vexata ;  but,  in  my 
humble  opinion,  it  is  so  no  longer.  It  was  settled  and  set  at 
rest  in  the  Auchterarder  case. 

Reference  has  been  made  to  the  Courts  of  Justiciary  and  Ex- 
chequer, as  possessing  jurisdiction  which  we  cannot  control; 
and  church  courts  are  said  to  be  in  the  same  situation.  But 
this  must  be  understood  with  some  qualification.  The  Justi- 
ciary, having  exclusive  criminal  jurisdiction,  may  erroneously 
bold  and  give  judgment  in  a  case  as  criminal,  which  is  purely 
civil ;  and  we  perhaps  cannot  set  them  right.  That  Court  has 
power  not  merely  to  pronounce  a  final  judgment,  but  to  decide 
finally  whether  the  case  before  it  is  criminal  or  civil,  though 
this  may  possibly  admit  of  doubt.  But  one  thing  is  clear,  that 
irs  judgment  being  given,  the  diligence  of  the  law  and  execu- 
torial powers  of  the  Court  will  carry  into  effect  and  execute 
that  judgment.  In  the  church  courts  it  is  otherwise :  the  As- 
sembly may  decide  what  is  civil  and  what  is  ecclesiastical;  but 
irs  decision  upon  this  point  is  not  final.  It  may  be,  and  was  in 
the  Auchterarder  case,  altered;  and  we  and  the  House  of  Lords 
determined  accordingly.  The  questio  vexata,  as  it  is  called, 
was  there  decided  ;  and  our  decision  in  that  case  showrs  that  it 
lies  with  this  Court,  and  not  with  the  Assembly,  to  decide  it. 

In  the  Auchterarder  case,  the  jurisdiction  of  this  Court 
was  denied  on  the  part  of  the  Presbytery.  To  show  the  em- 
phatic terms  in  which  this  denial  was  made,  I  shall  take  the 
liberty  of  quoting  a  short  passage  from  Mr  Rutherfurd's  speech. 
Towards  the  conclusion  of  it,  after  stating  that  the  Church  did 
not  exceed  her  powers  in  passing  the  Veto  Act,  he  adds, — *'  She 
will  vindicate  her  own  proceedings  to  public  opinion, — she  will 
Tindieate  her  proceedings  before  the  Legislature  of  the  State,  if 
called  upon  to  do  so ;  but  she  denies  she  is  under  any  necessity  to 
defend  herself  in  this  Court ;  and  the  Presbytery  of  Auchterarder 
will  not  betray  her  interest  or  her  rights,  by  entering  into  a  de- 
fence, even  before  this  high  tribunal,  in  a  matter  as  to  which,  how- 
ever deep  and  sincere  the  respect  she  feels  for  your  Lordships, 
she  must  disclaim  its  authority." 

In  opposition  to  this  eloquent  address,  we  found  that  we  had 
jurisdiction;  and  by  the  judgments  which  we  pronounced 
against  the  respondents,  and  which  the  House  of  Lords  affirmed, 
the  queatio  vexata,  as  it  is  called,  was  virtually  decided. 

In  the  argument  against  our  jurisdiction  in  that  case,  it  was 
maintained,  as  your  Lordships  will  recollect,  that  any  judgment 
which  we  pronounced  in  the  declaratory  conclusions  of  the  libel^ 
by  finding  that  the  Presbytery  ought  to  admit,  and  was  bound 
in  law  to  admit,  &c.,  could  be  of  no  avail,  as  we  had  not  the 
means  of  enforcing  it ;  and  the  Presbytery  might  not,  and,  as  it 
seemed  to  be  insinuated,  would  not,  obey  it.  It  is  curious  to 
observe  how  this  line  of  argument  was  received  in  the  House 
of  Lords.  Lord  Brougham  says,—*'  Then  it  is  said  you  have 
no  means  of  carrying  into  effect  the  decree  of  the  Court  of  Ses- 
sion, albeit  supported  by  the  authority  of  the  House  of  Lords, 
which  is  a  decision  of  Parliament,  by  its  judicial  character,  upon 
the  subject.  In  other  words,  although  you  say  the  Presbytery 
have  acted  nrrongy^-although  you  say  that  their  reaion  for  re- 


jecting b  of  no  avail  whatever, — although  you  say  the  law  is 
contrary  to  what  they  have  supposed  it  to  be, — and  although 
you  say,  deciding  upon  the  petitory  part  as  well  as  the  declara- 
tory part  of  the  summons  (which,  however,  you  are  not  called 
upon  to  do),  let  the  Presbytery  induct  immediately,  for  it  has 
no  grounds  for  refusing, — still  it  is  affirmed  that  the  Presbytery 
may  persist  in  refusing,  and  must  prevail." 

On  the  same  point  his  Lordship  farther  says, — "  My  Lords, 
I  defend  the  Assembly  against  the  arguments  and  the  threats  of 
their  advocates.  I  protest  on  the  part  of  the  Assembly,  as  a 
body  of  Christian  men,  of  whom  the  bulk  are  Christian  minis- 
ters, against  the  imputations  thus  thrown  out  against  tbem  by 

this  course  of  defending  them.     I  say  that  my  hopes  of  them 

my  confident  expectations  of  what  will  be  their  conduct — are 
wholly  the  reverse  of  those  prospects  thus  held  out, — that  it 
was  an  injudicious  line  of  argument  on  their  behalf;  an  argu- 
ment which  I  am  morally  certain  would  be  repudiated  and 
spurned  by  the  Assembly  itself.  My  Lords,  that  Assembly  will 
do  its  duty, — will  show  its  veneration  for  the  established  au- 
thority of  the  law, — will  rest  satisfied  with  having  entered  its  pro- 
test, and  indicated  upon  its  records  its  own  opinions ;  but  will,  with 
its  inferior  judicature,  the  Presbytery,  render  a  willing  and  re- 
spectful obedience  to  the  law  of  the  land  as  pronounced  by  the 
Court  of  Session,  and  as  affirmed  by  your  Lordships." 

Upon  the  same  subject,  the  Lord  Chancellor  spoke  as  fol- 
lows : — *'  If  your  Lordships  shall  concur  in  the  opinions  I  have 
expressed,  and  by  your  decision  inform  the  clergy  of  Scotland 
what  the  law  really  is,  I  cannot  doubt  but  that  they  will,  by 
their  conduct  and  example,  inculcate  the  sacred  principle  of 
obedience  to  the  law, — of  respect  for  the  rights  and  interests 
of  others,>^and  of  the  sacrifice  of  private  feelings  to  the  per- 
formance of  a  public  duty." 

The  eminent  men  whose  words  I  have  quoted  are  great  law- 
yers, and,  1  think,  sound  moralists ;  but  the  event,  I  am  sorry 
to  say,  has  shown  that  they  are  very  indifferent  prophets. 

But  the  argument  which  called  forth  the  foregoing  observa- 
tions is  founded  On  a  mistake.  Though  not  warranted  in  the 
Auchterarder  case  to  go  beyond  the  declaratory  findings,  the 
Court  has  power  to  enforce  these  findings  by  pronouncing  a  de- 
cree in  terms  thereof,  ordering  the  Presbytery  to  proceed ;  and 
obi»dience  to  such  decree  may  and  will  be  enforced  by  all  the 
diligence  of  the  law.  This  opinion  was  expressed  by  Lord 
Brougham  in  the  Auchterarder  case, — and  this  was  actually 
done  in  the  case  of  Marnoch,  to  which  I  must  now  shortly  re- 
quest attention. 

In  that  case  Mr  Edwards,  the  presentee,  raised  an  action  to 
have  the  Presbytery  ordained  to  receive  and  admit  him  as  mi- 
nister of  the  parish  of  Marnoch.  A  majority  of  the  Presbytery 
ailmitted  that  they  could  not  resist  decree  to  the  effect  craved; 
but  the  minority  defended  the  action,  and  with  them  a  record 
was  ordered  to  be  made  up  in  common  form.  A  motion  by 
the  pursuer  for  decree  against  the  Presbytery  and  the  majority 
was  opposed  by  the  minority,  on  the  ground  that  the  granting 
it  would  prejudge  their  pleas  in  defence ;  which  were,  inter 
alia,  1st,  That  the  pursuer,  as  a  mere  presentee,  had  no  title 
to  maintain  the  action;  2d,  That  the  Court  had  no  jurisdiction 
to  ordain  a  presbytery  to  admit  and  receive  a  minister,  which 
implied  the  performance  of  the  spiritual  act  of  ordination  ;  and, 
3d,  That  the  alleged  majority,  having  been  suspended  by  the 
church  courts  (a  sentence  which  had  already  been  suspended 
by  this  Court),  had  no  power  to  admit  and  receive  the  presen- 
tee. The  Court  held  that  the  pleas  of  the  minority  were  not 
such  as  to  warrant  refusal  of  the  pursuer's  motion,  and  decerned 
against  the  Presbytery  and  the  majority.  But  it  is  said,  that 
this  judgment  is  to  be  held  as  a  decree  in  absence  or  by  default ; 
and  is,  therefore,  of  no  authority  as  a  precedent.  By  the  con- 
sent or  noH  repmgnantia  of  the  majority,  it  is  said,  that  the  de- 
fences stated  by  the  minority  were  abandoned  or  waived,  and 
were,  therefore,  as  a  matter  of  course,  disregarded  and  repelled. 
But  this  seems  to  me  to  be  a  great  mistake.  Of  the  three  pleas  io 
defence  urged  by  the  minority,  the  first  and  the  last, — viz.,  the 
objections  to  the  title,  and  the  suspension  by  the  church  courts  of 
the  majority,  were  truly  of  little  consequence ;  and  as  to  them, 
the  consent  or  aoa  repugnantia  of  the  majority  might  possibly  be 
held  sufficient  to  warrant  the  decree.  But  the  second  defence — 
the  objection  to  our  juriadtctioa — stood  in  a  very  different  situ* 
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ation.  We  all  held  that  the  consent  or  wairer  of  the  majority 
was  of  no  consequence  to  it.  From  the  report  of  the  case,  I 
appear  to  have  said  upon  this  subject, — "  The  defenders  object 
to  our  jurisdiction.  Upon  this  objection  the  separate  record 
has  no  bearing.  It  is  an  objection  which  need  not  appear  in 
the  record  at  all,  which  may  be  stated  in  any  case  and  at  any 
time,  and  which  it  is  pan  judieU  to  notice.  If  we  think  this 
objection  well  founded,  we  are  bound  at  once  to  stop  short. 
But  I  am  humbly  and  very  clearly  of  opinion  that  it  is  not  well 
founded." 

Lord  Mackeniie  said, — '*  I  come  now  to  the  second  question, 
whether  we  ought  to  pronounce  decree  in  favour  of  the  pursuer, 
in  the  question  between  him  and  the  Presbytery,  as  defended 
by  the  majority?  And  here  I  agree,  that,  notwithstanding  the 
defences,  we  must  be  satisfied  of  our  jurisdiction,  otherwise,  ex 
parte  jadicie^  we  ought  to  find  the  want  of  jurisdiction.  But 
in  regard  to  this  I  have  no  doubt.  I  think  the  question  has 
been  determined  already  by  this  Court  and  the  House  of  Lords, 
because  I  think  the  determination  of  it  a  corollary  from  the 
points  they  have  determined." 

Lord  Fuller  ton  said, — *'  But  if  there  be  one  plea  which  more 
than  another  warrants  the  refusal  of  that  sanction,  it  is  that 
which  is  offered  by  the  minority  here — the  denial  of  the  juris- 
diction of  the  Court.  That  of  itself  seems  to  be  quite  sufficient. 
That  is  clearly  a  matter  in  which  the  voice  of  the  mere  majority  is 
absolutely  inoperative.  If  an  ecclesiastical  body  is  entitled  by 
law  to  act  in  certain  ecclesiastical  matters,  free  from  the  con* 
trol  of  the  civil  court,  no  majority,  however  great,  can  bind  the 
minority,  however  small,  by  a  waiver  of  that  right.  And  what 
is  more,  it  appears  to  me,  that  even  if  the  waiver  were  made, 
it  is  one  which  a  civil  court  could  not  legally  accept.  It  would 
resolve  into  a  prorogation  of  jurisdiction;  and  that  de  cauea  in 
eatuaMt  which  is  eminently  incompetent.  For  no  Court  can, 
as  I  understand,  extend  even  by  the  consent  of  all  parties,  its 
jurisdiction  to  matters  which  the  law  has  phiced  out  of  its  re- 
sort." 

His  Lordship^s  opinion,  that  on  this  point  of  jurisdiction  the 
Court  could  not  legally  accept  of  any  waiver,  was  concurred  in 
by  the  whole  Court;  and  the  Lord*  President,  accordingly,  in 
delivering  his  opinion,  entered  largely  into  the  question  of  juris- 
diction, which  was  most  fully  and  deliberately  considered  and 
discussed  by  all  the  Judges. 

Finally,  the  Court  sustained  its  jurisdiction,  and  this  not 
as  a  matter  of  course,  in  consequence  of  the  consent  of  the  ma- 
jority, but  after  the  most  careful  and  ample  consideration.  Now, 
the  plea  to  our  jurisdiction  in  the  case  of  Marnoch  is  the  only 
one  which  bears  upon  the  present  case,  the  decree  in  Which, 
therefore,  forms  a  precedent  which  we  are  bound  to  follow  in 
any  subsequent  case  in  which  our  jurisdiction  is,  upon  the  same 
grounds,  disputed. 

There  are  two  cases  from  the  Presbytery  of  Strathbogie  to 
which  I  shall  content  myself  with  barely  referring  your  Lord- 
ships. In  them,  under  nearly  similar  circumstances,  simitar 
interdicts  were  granted  to  that  which  is  now  sought  here.  But 
I  shall  not  trouble  your  Lordships  by  stating  the  particulars,  and 
still  less  by  going  over  the  multitude  of  cases  which  were  re- 
lierred  to  in  the  Auchterardercase,  and  the  others  which  I  have 
mentioned ;  and  all  of  which  will  be  well  remembered  by  your 
Lordships. 

I  return  to  the  consideration  of  the  question  more  immediately 
and  properly  before  us.  Is  the  deliverance  of  the  Commission 
a  legal  sentence  ?  Is  it  wai  ranted  by  law,  or  is  it  contrary  to  law  ? 
And  in  the  latter  case,  are  we  entitled  to  quash  it  ?  Upon  this 
point,  very  high  ground  was  at  one  time  taken.  The  ju$  divi» 
num  of  the  Church  was  founded  on,  in  virtue  of  which  we  were 
told,  that  We  had  no  right  even  to  look  at  the  proceedings  of 
the  Presbytery,  or  the  deliverance  of  the  Commission.  The 
power  of  the  Church,  we  were  told,  was  derived  directly  from 
God ;  and  very  itrangely  an  Act  of  Parliament  was  founded  on, 
sanctioning,  it  isTsaid,  that  doctrine ;  as  if  the  sanction  of  Par- 
liament could  bestow  superior  efficacy  upon  powers  flowing 
directly  from  iuch  a  source.  From  the  consideration  of  this 
matter  we  are  now  happily  freed  by  the  leading  counsel  for  the 
raftpondents,  who  candidly,  and  I  think,  wisely  and  judiciously, 
abandoned  this  line  of  argument ;  and  admitted,  I  think,  that  sit- 
tiflg  in  this  Court,  we  cannot  recognise  any  powers  in  the  Church, 


except  such  as  have  been  sanctioned  or  bestowed  npon  it  by 
Acts  of  Parliament,  or  such  as  have  been  found  to  belong  to 
it  by  the  final  and  authoritative  decisions  of  the  Supreme  Civil 
Court. 

The  deliverance  of  the  Commission  is  entirely  general.  Il 
does  not  specify  or  particularly  mention  any  of  the  grounds  upon 
which  it  proceeded.  Looking  at  the  general  tenor  of  the  com- 
plaint presented  to  the  Commission,  it  is  evident  that  the  Prefl« 
bytery  s  disobedience  of  the  Veto  Act  formed  the  main  ground 
on  which  its  proceedings  were  objected  to.  The  settlement,  it 
is  said,  was  in  contravention  of  the  laws  of  the  Church,  "  but 
more  especially  of  the  said  Act  of  Assembly  anent  calls,  and 
an  apparent  roijority  of  dissents  received  and  judicially  found 
under  the  samc{"  and  it  afterwards  goes  on  '*  praying  the  Com- 
mission to  adopt  measures  for  vindicating  the  laws  and  dignity 
of  the  Church," — clearly  alluding  to  the  Veto  Act,  and  nothinip 
else. 

Upon  the  supposition,  which  I  am  convinced  is  the  true  sop* 
position,  that  the  ground  upon  which  the  Commission  proceeded 
was  the  refusal  of  the  Presbytery  to  be  guided  by  the  Veto 
Act,  I  really  cannot  think  that  the  case  admits  of  any  doobc 
The  Veto  Act  had  been  found  to  be  illegal,  as  destructive  of 
the  civil  right  of  patronage ;  and  it  is  needless  to  say,  that  such 
an  Act  could  not  legally  be  enforced ;  and  yet,  because  the 
Presbytery  did  not  act  against  law,  by  obeying  and  carrying  into 
effect  the  Veto  Act,  their  proceedings  are  condemned  by  the 
Commission, — Mr  Middleton*s  settlement  is  suspended,  and  he 
is  degraded  from  his  eiaiui  in  society.  Under  such  circumstances, 
I  think  and  feel  we  are  not  only  entitled,  bat  bound  to  give  him 
redress. 

Aware  that  such  is  the  light  in  which  the  case  must  be  viewed, 
the  respondents  now  wish  to  make  their  escape  from  the  Veto 
Act,  and  to  show  that  there  were  other  irregularities  in  the 
proceedings  of  the  Presbytery  sufficient  to  justify  the  deliver, 
ance  of  the  Commission.  Two,  and  only  two,  alleged  irregn- 
larities  are  founded  on,  and  in  narrating  the  proceedings  of  the 
Presbytery  I  have  already  spoken  to  both  of  them.  The  first 
is  the  refusal  of  the  Presbytery  to  sustain  the  appeal;  and  the 
second,  their  refusal  to  receive  special  objections. 

As  to  the  appeal,  its  object  was  to  establish  indirectly  the 
delay,  which  they  attempted  to  obtain  directly,  by  the  motion 
which  they  made, — "  That  at  present,  in  this  case,  the  Pret* 
bytery  do  sist  procedure,  and  report  to  the  General  Assembly." 
Now,  why  should  they  sist  procedure,  or  on  what  subject  were 
the^  to  report  to  the  Assembly  ?  It  will  be  observed,  that  at  that 
period  of  this  procedure,  the  only  question  agitated  in  the  Pre*- 
bytery  was,  whether  they  should  carry  into  effect  the  Veto  Act  ? 
This  was  all  that  was  before  them.  No  other  proposition  had 
then  been  made,  nor  any  other  sulgect  started  or  hinted  at.  Are 
you  to  proceed  with  the  settlement,  or  are  you  to  delay  it.  and 
carry  into  effect  the  Veto  Act  ?  There  are  only  two  appeals^ 
and  it  was  in  this  state  of  matters  that  both  these  appeals  were 
taken,  and  their  sole  ground  was  the  Veto  Act.  The  Presby* 
tery  must  have  stultified  themselves  if  they  received  such  ap* 
peals.  Nay  more,  they  would  have  acted  directly  in  defiance 
of  law  if  they  .delayed  the  settlement  of  Mr  BAiddleton,  with 
the  view  of  carrying  into  effect  the  Veto  Act.  Setting  aside 
the  Veto  Act,  it  was,  as  I  have  formerly  said,  an  appeal  witb^ 
out  reasons ;  for,  apart  from  the  Veto  Act,  no  reasons  were,  or 
are,  or  can  be  assigned  for  it. 

The  next  and  only  other  irregnlarity  of  which  the  Presbytery 
is  accused,  is  their  refusing  to  reeeive  the  special  objections 
tendered  at  a  meeting  held  for  moderating  in  a  call.  It  has 
been  shown,  that  prior  to  the  Veto  Act,  no  special  objections 
could  competently  be  offered  or  received  at  the  meeting  for 
moderating  in  a  call. 

It  is  no  doubt  true,  that  by  one  of  the  regulations  made  for 
carrying  into  effect  the  Veto  Act,  such  otjectiona  could  coospe* 
tently  be  received.  The  regulation  provides,  that  "  as  soon  as  it 
is  ascertained  whether  there  are  a  mqority  of  dissents,  it  shall 
always  be  competent  to  state  special  objections ;"— «  regulation, 
by  the  bye,  which  shows  clearly  the  sense  of  the  Assembly,  that 
by  the  law  as  it  previously  stood,  it  was  not  always  competent 
to  state  special  objections,  or  indeed,  competent  at  any  time  to 
receive  them  prior  to  the  publication  and  return  of  the  edict. 

But  the  question  here  is^  whether  tbe  Prcshgrtery  were  bound 
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to  obey  the  regulationB  expressly  made  for  carrying  into  effect 
the  Veto  Act  ?  That  they  were  not  bound  to  obey,  and  could 
not,  without  setting  the  law  at  defiance,  obey  the  Act  itself, 
must  be  admitted.  How  then  could  they  be  bound  to  obey  the 
regulations  for  carrying  it  into  effect  ?  On  what  principles  of 
logic  the  affirmative  of  the  proposition  can  be  maintained,  I 
confess  I  am  not  able  to  discover ;  and  I  shall  not  attempt  to 
answer  reasoning  which  I  cannot  comprehend. 

The  whole  question,  then,  resolves  into  this, — Are  the  pro- 
ceedings of  the  Presbytery  to  be  set  aside,  and  is  Mr  Middleton 
to  be  degraded  from  his  sfafus,  because  the  Presbytery  did  not 
comply  with  the  Veto  Act, — because  they  did  not  obey  and  carry 
into  effect  an  Act  which  has  been  solemnly  adjudged,  and  is 
now,  I  think,  admitted  to  be  ill^l?  On  this  question  I  feel 
DO  hesitation  in  giving  my  opinion ;  and  I  am  therefore  for 
granting  the  interdict  now  craved. 

Lord  Mackenxie After  the  full  opinions  of  your  Lordship 

and  Lord  Gillies,  I  think  it  my  duty  to  occupy  less  of  your  time 
than  I  should  otherwise  have  thought  proper. 

In  the  first  place,  in  regard  to  the  general  nature  of  the  case, 
and  the  proceedings  in  this  Court  regarding  it,  I  need  say  no- 
thing. It  is  enough  for  me  to  refer  to  the  statement  of  them  by 
your  Lordships. 

I  think  it  most  convenient  then,  briefly  to  state,  first,  what  I 
conceive  to  be  the  law  of  the  case,  and  then  notice  the  fiscts, 
and  its  application  to  these  fiicts. 

The  following  propositions,  into  which  I  have  abridged  the 
fuller  statement  I  originally  contemplated,  I  conceive  to  be 
agreeable  to  the  law  of  Scotland : — 

1.  Patronage  was  anciently  a  right  to  present  a  qualified  per- 
aon,  whom  the  bishop  was  bound  to  admit  to  an  office  in  the 
Church. 

2.  The  qualification  was  of  a  known  nature,  consisting  in 
good  learning,  life  and  manners,-^i.  e.,  morals,  indoding  doc- 
trine, or,  at  any  rate,  in  personal  qualities, — all  being  qualities 
that  might  exist,  and  be  known  to  the  patron  to  exist,  in  the 
man  presented  at  the  time  of  presentation.  (See,  for  these  two 
propositions,  the  Begiam  3£ye$iatem,  and  Balfour,  quoted  in 
the  Auchterarder  case  by  myself  and  Lord  Cuninghame ;  and 
also  the  speeches  of  Lord  Brougham  and  the  Lord  Chancellor 
in  that  case.) 

3.  At  the  Reformation,  the  Reformed  Church  of  Scotland 
set  it  down  as  one  of  their  articles,  that  there  should  be  no  pa- 
tronage. (See  Books  of  Discipline,  and  the  speeches  of  Lord 
Oil  lies  and  the  Lord  Chancellor  in  the  Auchterarder  case.) 

4.  Parliament  refused  them  this  article,  and  they  gave  it  up, 
^^nly  asking  to  have  the  sole  power  of  examining  presentees, 
to  prevent  improper  nominations,  and  of  admission,  which  was 
a  religious  rite  competent  only  to  the  clergy.  (See  the  speeches 
of  Lord  Gillies  and  the  Lord  Chancellor  in  the  Auchterarder 
case.)  This,  and  this  only,  was  granted  to  them ;  patronage, 
as  it  anciently  existed,  being  kept  up  by  law.   (See  the  Statute 

1667.) 

5.  Patronage  was,  and  is,  a  patrimonial  or  dril  right.  Lord 
Corehouie,  in  the  Auchterarder  case  says  (p.  218), — "  There 
are  two  postulates  which  I  assume  without  argument : — 1.  That 
patronage  is  a  civil  right.  By  patronage,  I  mean  the  right  of 
presenting  a  person  who,  if  he  be  qualified  in  the  judgment  of 
the  Church,  is  entitled  to  be  admitted  to  the  benefice, — and 
that  independent  of  all  the  accessories  of  patronage,  as  a  right 
to  free  teiods,  vacant  stipend,  a  seat  in  the  church,  and  a  burial 
place  there.  The  right  of  presenting  alone,  which  aiSbrds  honour 
and  influence,  and  the  pririlege  of  performing  an  important 
duty,  is  prixed  on  that  account,  and  is  the  subject  of  commerce, 
I  believe,  in  every  Protestant  country."  And  Lord  Jeffrey, 
in  the  Lethendy  case,  says,  (p.  169),  "  I  take  it  to  be  fully 
admitted,  that  the  right  of  patronage  or  presentation,  and  the 
patrimonial  interests  which  a  presentee  may  derive  from  its  ex- 
ercise, are  purely  civil  rights ;  and  that  it  belongs  to  the  ciril 
courts  exclusively  to  adjudicate  upon  these  rights."  (See  a 
multitude  of  decisions  upon  it  by  our  dvil  courts,  not  one  of 
which  could  have  been  pronounced  if  it  had  not  been  a  mvil 
right.)  The  Lord  Chancellor,  in  the  Auchterarder  case,  said, 
(p.  347),  "  From  these  authorities,  h  is  clear  that  the  Court  of 
Session  has  jurisdiction  to  adjudicate  upon  the  right  of  patron- 
age, and  to  Qorrect  any  inlringemeflt  of  it,  as  against  another 


claiming  adversely,  and  against  the  Presbytery,  whether  claim- 
ing adversely  jure  devoluto,  or  simply  rejecting,  without  catt>e, 
the  presentee  of  the  patron,  as  in  the  cases  of  Auchtermucbry, 
of  Dunse,  of  Kiltarlity  and  Zetland,  and  the  other  cases  refer- 
red to." 

6.  It  is  preposterous  to  suppose  that  this  right  was  merely 
to  make  the  presentation,  and  that  it  ended  there.  Such  a  right 
would  have  been  futile.  It  has  always  been,  and  is,  a  right  to 
present  a  man  who  was  to  be  collated  or  admitted,  by  the  pro- 
per official.  It  is  sufficient  here  to  quote  Mr  Erskine,  who  says 
(B.  I.  t.  5,  §  10), — *'  In  truth,  patrons  considered  themselves, 
in  those  days,  to  have  as  strong  an  interest  in  church  benefices 
as  superiors  bad  in  temporal.  Hence,  upon  the  emerging  of  a 
vacancy,  they  not  only  named  the  person  who  was  to  supply  it, 
but  they  collated  him  by  giving  him  investiture  or  possession  of 
the  church,  in  these  or  the  like  words,  Trado  tibi  eeclesiam ; 
aceipe  eeclesiam.  And  though  collation  was  soon  declared  to 
belong  solely  to  churchmen  as  a  spiritual  right,  which  laics  were 
forbidden  to  exercise,  under  the  pain  of  excommunication  (De- 
cretal, L.  III.  t  38,  c.  4  and  10),  yet  patrons  were  universally 
acknowledged  to  have  the  right  of  presenting  to  the  bishop  a 
proper  person  for  supplying  the  vacant  church,  whom  it  behoved 
the  bishop  to  collate." 

7.  Accordingly,  the  obligation  corresponding  to  the  right  of 
patronage,  under  presbytery,  is  defined  by  the  Statute  1592, 
establishing  presbytery,  and  which  was  joyfully  accepted  by  the 
Church,  and  regarded  as  its  charter.  (See  M'Crie's  Sketches 
of  Scottish  Church  History,  pp.  123,  124.)  This  Statute  not 
only  gave  the  establishment  generally  to  the  Presbyterian  Church, 
but  it  gave  specially  the  admission  of  ministers  to  the  Presby- 
tery, which  they  had  not  before,  and  provided  that  the  Presby- 
tery should  be  bound  and  astricted  to  adroit  whatever  qualified 
person  should  be  presented  to  them  by  the  patron.  This  was 
not  a  mere  power,  or  even  a  mere  direction,  given  to  the  Pres- 
bytery exercising  jurisdiction,  but  a  stringent  obligation  laid  on 
it  in  favour  of  the  patron,  as  the  obligation  corresponding  to  his 
right  of  patronage.  The  power  of  examination,  to  test  the  qua^ 
Ufication  of  the  presentee,  as  a  matter  for  which  only  the  clergy 
were  fitted,  and  the  actual  admission,  as  a  religious  rite,  were 
left  to  the  Church ;  but  the  obligation  to  admit,  if  qualified, 
was  absolute.  The  Statute  of  Queen  Anne  revived  and  re-en- 
acted the  obligation  on  the  Presbytery  constituted  by  1592, 
again  using  a  stringent  word  to  bind  the  Presbytery, — vix.,  the 
Presbytery  *'  shall  be  obliged." 

8.  This  obligation  was  imposed,  not  by  ratifying  an  article  in 
the  Confession  of  Faith,  or  canons  of  the  Church,  but  against 
the  desire  of  the  Church,  directly  by  Parliament ;  and  the  vali- 
dity 4nd  efficiency  of  this  obligation  does  not  at  all  in  any  way 
appear  to  have  been  intended  to  be  left  entirely  to  the  judgment 
of  the  Presbytery  or  Church,— the  words  themselves  implying 
the  direct  contrary,  expressing  an  obligation  imposed  in  favour 
of  the  patron  as  a  party,  and  on  the  Church  as  a  party,  having 
opposite  pretensions  and  desires,  but  tied  down  withal,  who 
never  can  be  presumed  to  have  been  left  absolute  judge  in  its 
own  cause. — (See  the  speech  of  the  Lord  Chancellor  in  the 
Auchterarder  case.) 

9.  Patronage  being  a  civil  right,  the  obligation  of  the  Pres- 
bytery, as  the  obligee  under  that  right,  could  not  possibly  be  a 
matter  of  mere  eecle«astical  jurisdiction;  for  that  would  be 
just  another  way  of  saying  that  patronage  was  not  a  civil  right, 
but  a  mere  ecclesiastical  right*  - 

10.  The  Church  has,  in  our  Statutes,  an  ecclesiastical  juris* 
diction  bestowed  on  it,  distinct  from,  and  exclusive  of,  the  civil 
magistrate, — though  this  is  qualified  by  the  declaration  o^  the 
right  and  duty  of  the  civil  magistrate  to  interfere  in  proceedings 
regarding  religion.  But  in  the  Statutes  establishing  patronage, 
it  is  nowhere  said  that  it  is  to  fall  under  that  exclusive  juris- 
diction. No  such  thing  can  be  pretended  in  any  Act  after  the 
Act  1567;  and  not  truly  even  in  that  Statute,  which  gives  ex« 
clusively  to  the  Church  only  the  examination  of  presentees.— 
(See  the  speeches  of  the  Lord  Chancellor  and  Lord  Brougham 
in  the  Auchterarder  case.)  And  that,  too,  was  before  presby- 
tery, and  under  superinlendents— a  sort  of  bishops.  The  Act 
1692  contains  nothing  that  can  found  such  a  pretension,  nor  the 
Act  of  Queen  Anne  reviving  the  Act  1592.  The  long  and 
laboured  a^gament  of  the  respondents,  to  show  the  existence  of 
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the  exclusive  ecclesiastic  jurisdiction  of  the  Church,  is,  therefore, 
of  no  relevancy  in  the  case. 

11.  The  argument  (to  which,  indeed,  the  counsel  made  iiot 
the  least  allusion),  that  a  civil  court  decerning,  or  in  any  way 
causing  the  Presbytery  to  admit  a  presentee,  is  the  same  thing 
as  the  civil  court  ordaining  him  themselves,-^and  so  is  impiety, 
profanation,  sacrilege,  &e.,— and  the  minister  so  ordained  a 
minister  of  the  Court  of  Session  or  House  of  Lords,  not  of 
Christ,  and  so  forth,  is  a  palpable  fallacy,  fit  only  for  exciting 
clamour.  At  that  race,  Parliament  '*  binding  and  astricting  the 
Presbytery"  to  admit  presentees,  were  doing  the  same  thing  as 
ordaining  them  themselves,  and  bo  were  guilty  of  impiety,  pro- 
fanation, sacrilege,  &c.,  on  a  great  scale.  Yet  the  Church 
gladly  received  the  Statute  1592,  containing  this  provision  as 
the  condition  of  establishing  presbytery.  If  serious,  such  views 
must  evidently  make  all  establishments  of  religion  sinful  and 
sacrilegious,  and,  indeed,  all  interference  by  Parliament  with 
religion  at  all ;— strange  things  to  be  in  the  mouth  of  any  friends 
of  an  established  church.  But,  I  repeat,  they  were  not  argued 
here.  I  may  also,  on  this  point,  refer  to  the  Statute  1571,  c. 
41,  passed  a  few  years  after  the  Statute  1667,  by  the  reforming 
party,  and  by  which  it  was  ordained,  that  if  any  of  his  Majesty's 
"  trevv  lieges"  happened  to  be  slain  in  his  service  against  certain 
traitors  and  others,  his  enemies,  "  the  nearest  of  the  said  bene- 
ficed mennes  kyne,  abil  and  qualified,  sail  have  the  presentation, 
provision,  and  collation  of  bis  benefice,  for  that  time  allenarlie : 
And  the  samen  to  be  disponed  to  the  nearest  of  his  kyn  that 
happenis  to  be  slayne,  or  decease,  in  maner  foirsaid,  being 
al wales  abil  and  qualified  therefore,  as  said  is.  And  the  pro- 
fites  of  their  benefices,  with  the  fruits  speciallie  on  the  ground, 
with  the  annat  theirafter,  to  pertaine  to  them  and  their  execu- 
tors, alsweil  abbottes,  prtores,  as  all  uther  kirkmen."  This 
provision  for  the  remuneration  of  the  slain,  in  the  persons  of 
their  heirs,  was  sorely  meant  to  be  implicitly  obeyed,  and  abso- 
lute, provided  only  the  heirs  of  the  alain  were  qualified  persons. 
The  examination  into  that,  therefore,  was  left  to  the  Church ; 
but  evidently  nothing  more.  It  can  never  be  supposed  that  the 
Superintendent,  or  General  Assembly,  at  its  pleasure,  was  to 
disappoint  this  instant  statutory  right,  given  on  such  an  occasion 
as  the  reward  of  oiilitary  service. 

12.  The  Act,  now  commonly  called  the  Veto  Act, — that  is, 
the  primary  and  principal  enactment  of  it  in  1835,— is  just  an 
enactment  by  the  General  Assembly,  that  the  legal  presentee 
of  the  lawful  patron,  unless  his  presentation  shall  be  followed 
by  the  assent  or  non-dissent  of  the  majority  of  the  male  heads 
of  families  in  the  parish,  shall  not  be  admitted,  but  rejected  by 
the  Presbytery.     (See  the  Act.) 

13.  In  the  Auchterarder  case,  the  judgment  of  this  Court, 
affirmed  by  the  House  of  Lords,  justly  described  by  Lord 
Brougham  as  *'  Parliament  in  its  judicial  capacity,'*  and  which 
stands  in  place  of  the  Parliament  of  Scotland,  which  sat  in 
one  house,  was,  that  *'  having  heard  the  opinions  of  the  said 
Judges,"  &c — (See  the  judgment.)  —  This  was  just  a  deci- 
sion— (1.)  that  any  presbytery  rejecting  a  presentee  under  the 
Veto  Act,  would  act  illegally,  and  commit  a  wrong  to  the  pa- 
tron and  presentee;  (2.)  that  this  Court  has  jurisdiction  to 
decern  and  declare  that  illegality  and  wrong ;  for,  I  suppose,  it 
will  not  be  said  that  a  presbytery  rejecting,  for  want  of  non- 
dissents,  a  presentee  whose  qualification  is  apparent  without 
examination  ^as  in  this  case  Mr  Middleton*s  was),  are  not  equally 
illegal,  undutiful  and  wrongful;  or  that  this  Court  has  less  ju> 
risdiction  to  decern  and  declare  that  wrong. 

14.  From  the  decision,  it  must  follow  as  corollaries,  that  any 
Synod,  General  Assembly,  or  Commission,  causing  or  attempt- 
ing to  force  or  cause  any  presbytery  to  reject  a  presentee  under 
the  Veto  Act,  or  causing,  or  attempting  to  cause  such  rejection, 
direct  or  by  overruling,  to  that  effect,  the  act  of  a  presbytery  ad- 
mitting a  legal  presentee,  is  equally  acting  illegally,  in  violation 
of  Statute,  and  to  the  wrong  of  the  patron  and  presentee ;  and 
also  that  such  illegality  and  wrong  fall  equally  within  the  juris- 
diction of  this  Court  to  decern  and  declare;  for  if  it  be  a  civil 
wrong  to  do  this,  it  must  equally  be  a  civil  wrong  to  cause,  or 
attempt  to  cause  it  to  be  done ;  and  if  it  be  a  civil  wrong,  the 
Synod,  General  Assembly,  or  Commission,  can  no  more  do  this 
wrong,  without  competent  jurisdiction  in  this  Court  to  afford 
a  remedy,  than  where  the  wrong  has  been  done  by  a  presbytery. 


Plain  it  is,  that  if  the  civil  right  of  patronage  is  to  be  defended 
only  against  the  direct  rejection  of  presentees  by  the  Presbytery 
on  the  Veto  Act,  it  is,  in  fact,  not  defended  at  all.  The  Synod, 
the  Assembly,  the  Commission,  by  rescinding,  by  deposing,  by 
suspending,  by  delaying,  may  render  the  Veto  Act  perfectly 
effective,  and  patronage  an  empty  sound,  though  no  presbytery 
should  ever  violate  the  Act  of  Queen  Anne ;  nay,  if  this  pro- 
position of  law  be  rejected,  then  if  ever  the  Assembly  or  Com- 
mission shall  consist  of  ministers  admitted  under  the  Veto  Act, 
they  will  have  ^wer,  and  may  feel  bound  in  conscience,  pro 
bono  eecleiiet^  even  to  deprive  all  the  legally  patronate  ministers 
at  one  sweep,  on  the  ground  that  they  all  came  in  by  intrusion, 
— t.  e.  patronage  without  a  veto,  which,  as  is  said,  was  always 
against  the  fundamental  law  of  the  Church  ;  and  we  should  have 
no  power  to  afford  redresafor  this  defiance  of  the  right  of  patron- 
age in  its  past,  as  well  as  its  future  operation. 

15.  It  also  follows  as  a  corollary,  that  as  this  Court  has  juris, 
diction  to  decern  and  declare  these  wrongs,  it  must  have  juris- 
diction and  duty  to  remedy  them,  as  far  as  may  be  done  by  its 
decerniture  in  enforcement  of  the  right,  or  prevention  of  the 
wrong.  It  is  true  we  cannot  give  an  adjudication  in  implement 
of  the  obligation  of  the  Presbytery.  We  cannot  examine  and 
adroit  the  presentee  ourselves,  or  admit  him  if  not  needing  ex- 
amination, or  order  the  Sheriff  of  the  county  to  examine  or  ad- 
jnit ;  for  that  is  a  religious  ceremony,  which  the  clergy  only 
have  the  power  to  adhibit.  But  we  may  decern  the  Presbytery 
to  do  it ;  and  in  all  other  ways  explicate  our  jurisdiction,  as 
usually  it  is  explicated  in  cases  of  obligation  ad  factum  pnEstan- 
</ujn,  where  the  fact  is  prestable  by  the  defender,  not  by  the 
Court  or  its  officers.  This  is  evident  in  itself,  for  oor  judg- 
roents  declaratory  are  not  mere  lectures  on  law,  but  intended 
to  be  followed  by  enforcement  of  the  right  declared.  See,  on 
this  point,  Banktonand  Sir  George  Mackenzie,  qiroted  by  the 
Lord  President.  But  it  is  farther  proved  by  a  number  of  cases, 
— by  the  case  of  Strathbogie  or  Marnoch,  on  deliberate  consi- 
deration, if  not  argument,  decerning  a  presbytery  to  admit  an 
examined  and  qualified  presentee, — by  the  second  case  of  Auch- 
terarder, finding  a  presbytery  liable  in  damages  for  persisting  in 
rejection  of  a  presentee  under  the  Veto  Act, — by  the  case  of 
Lethendy,  where  a  presbytery  were  interdicted  from  admitting 
a  rival  presentee,  in  prejudice  of  one  refused  admission  on  the 
Veto  Act,  and  censured  for  breach  of  interdict, — by  the  other 
case  of  Strathbogie,  where  there  was  an  interdict  against  the 
Commission  and  General  Assembly,  from  suspending  and  de- 
posing a  presbytery  for  not  obeying  the  Veto  Act, — and  by  the 
case  of  Mackintosh,  where  male  heads  of  families  were  inter- 
dicted from  offering  dissents  under  the  Veto  Act.  See  also  the 
speech  of  Lord  Brougham. 

I  may  remark,  that  of  all  those  modes  of  enforcing  the  right 
of  patronage,  and  preventing  or  remedying  the  wrong  of  the 
Veto  Act,  the  mildest  and  least  questionable  is  that  by  passing 
a  note  of  suspension,  and  granting  interim  interdict. 

All  these  propositions  in  law  appear  to  me  sufficiently  clear. 

I  may  observe,  that  there  were  several  points  maintained  by 
the  suspenders,  on  which  I  do  not  wish  to  rest  my  judgment. 
I  have  stated  my  grounds  of  law,  and  have  no  occasion  to  go  be- 
yond them. 

1.  I  do  not  wish  to  hold  that  this  Court  can  act  on  the  right 
and  duty  which  the  Confession  of  Faith  states  to  be  in  the  civil 
power  of  keeping  religion  right,  by  calling  of  Assemblies,  and 
seeing  that  things  are  manageil  agreeably  to  the  mind  of  God. 

2.  I  do  not  wish  to  hold,  that  we  have  a  general  power  of 
reviewing  the  sentences  of  all  courts-,  whenever  they  err  in  the 
construction  of  Statutes,  provided  they  do  not  thereby  go  out 
of  their  jurisdiction. 

3.  I  do  not  wish  to  hold,  that  we  have  a  general  power  of 
reviewing  all  sentences  of  courts  that  are  in  excess  of  their  juris- 
diction, if  they  do  not  touch  at  all  upon  matter  that  is  within 
our  jurisdiction.  But  it  is  a  very  different  thing,  if  their  excess 
consists  irt  doing  a  wrong  which  is  within  our  jurisdiction  to 
remedy.  It  is  said  we  cannot  interfere  with  the  Justiciary  or 
Exchequer,  or  they  with  us.  That  is  too  broadly  stated.  If 
it  were  possible  that  the  Justiciary  or  Exchequer  should  pro- 
nounce a  sentence  depriving  a  man  of  his  landed  estate,  on  a 
question  of  heritable  title,  must  he  lose  his  estste?  Could  we 
not-*muat  we  not— suspend  such  a  sentence  as  illegHl  and  null  ? 
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Or  if  it  were  possible  that  tbis  Court  sbould  order  a  man  to  bo 
banged  for  an  alleged  murder,  must  not  tbe  Justiciary  inter- 
fere to  save  him  ?  These  are  cases  that  can  never  happen ;  but  in 
argument  we  may  suppose  them. 

On  the  other  band,  there  are  some  things  that  have  been  said 
by  tbe  Church  to  which  I  cannot  give  any  weight. 

1.  It  has  been  said  that  the  Church  has  a  divine  right,  inde- 
pendent of,  and  superior  to,  the  power  of  Parliament.'  That  was 
not  argued  by  the  counsel ;  and  Mr  Rutberfurd  particularly  dis- 
claimed it.  Assuredly,  such  an  argument  can^never  be  listened 
to  here.  We  sit  here  a  Court  created  by  Parliament — the  organ 
of  Parliament — and  most  judge  according  to  what  appears  to  us 
to  be  the  will  of  Parliament,  or  resign  our  office.  I  have  felt 
no  call  to  any  such  martyrdom,  and  shall  certainly  adhere  to  my 
duty  of  obedience  to  Parliament- 

2.  It  is  said  that  our  own  commission  is  limited ;  so  that,  in- 
dependently of  the  alleged  exclusive  jurisdiction  of  the  Church, 
we  are  barred  from  judging  in  this  case  by  our  own  inherent  vrant 
of  power.  I  do  not  understand  that  Suppose  the  Church  had 
never  been  established,  and  bad  no  eidusive  eeclesiastical  juris- 
diction by  law,  but  had  been  an  independent  sect,  only  tolerated 
like  the  Episcopal  seet  in  Scotland ;  and  then  suppose  that  a 
presbytery,  duly  authorised  by  the  sect,  had  entered  into  an 
agreement  with  A  B,  by  which  he  agreed  to  build  a  church, 
and  endow  it ;  and  the  Presbytery,  duly  authorised  by  the  sect, 
agreed  that,  upon  a  vacancy,  A  B  should  present  a  quslilied 
person,  whom  the  Presbytery  agreed  to  ordain ; — suppose,  then, 
A  B  fulfilled  his  part,  and  then,  on  a  vacancy,  the  Presbytery 
refused  to  fulfil  its  part,— would  it  ever  occur  to  any  body  that 
we  had  not  authority  to  enforce  this  contract  ?  It  would  be  no 
answer  to  say  to  us,  you  are  not  ecclesiastical, — you  cannot  or- 
dain. Tbe  answer  would  be,  no ;  and  for  that  reason  we  de* 
cero  you  to  do  it  as  you  agreed  to  do.  Just  as  much  must  we 
have  jurisdiction,  unless  it  can  be  made  out  that  we  are  excluded 
by  ecclesiastical  jurisdiction,  given  by  Statute  to  tbe  Church, 
where  a  right  and  obligation  to  the  same  effect  are  created  si 
Mtatuii'  In  fact,  patronage  has,  in  justice,  the  support  of  contract, 
or  quasi  contract  also,  as  well  as  of  Statute.  For  Parliament,  with 
the  consent,  I  believe,  of  patrons,  gave  to  the  Presbyterians  tbe 
whole  establishment  i  and,  on  a  vacancy  in  a  church,  enjoined 
the  patrons  to  present  a  qualified  man  to  the  Presbytery  to  fill 
it ;  and  that  being  done.  Parliament  bound  and  astricted  the 
Presbytery  to  ordain  or  admit.  And  of  this  gift  of  the  Establish  • 
ment,  with  its  condition,  the  Presbyterian  Church  accepted, 
which  bound  her  in  good  faith,  as  well  as  allegiance,  to  observe 
the  condition,  and  admit  the  qualified  presentee. 

Reverting,  then,  to  the  propositions  in  law  I  have  stated,  I 
now  come  to  the  facts  of  toe  case,  in  so  far  as  they  appear  to  be 
founded  on  by  the  parties  on  either  side. 

Tbe  suspender  had  been  for  some  years  an  ordained  minister 
of  tbe  Church  of  Scotland,  and  assistant  in  the  parish  of  Cul- 
snmond.  On  the  22d  of  September  1841,  a  meeting  of  the 
Presbytery  of  Garioch  was  held,  at  which  there  was  laid  on  the 
tiible  of  the  Presbytery  a  presentation  by  Sir  John  Forbes  of 
Craigievar,  patron  of  the  church  of  Culsamond,  in  favour  of  the 
suspender,  to  be  minister  of  that  church  and  parish,  as  assistant 
and  successor  to  the  Rev.  Ferdinand  Ellis,  esiaiing  incumbent, 
together  with  a  letter  of  concurrence  from  Mr  Ellis  in  common 
form,  and  the  suspender's  letter  of  acceptance,  and  the  usual 
certificates.  The  Presbytery  at  that  meeting  sustained  the  pre^ 
sentation  and  relative  documents,  and  approved  of  the  arrange- 
-ment  under  which  the  suspender  was  presented ;  and  being  sa- 
tisfied with  the  allowance  already  giuranteed  to  bun  for  hia  sus- 
tentation  during  the  incumbency  of  Mr  Kilts,  they  agreed  to 
-proceed  with  his  settlement  according  to  the  rules  of  the  Church, 
In  this  Mray,  it  is  not  disputed  that  there  was  a  sufficient  vacancy, 
and  a  sufficient  legal  presentation  by  an  undoubted  patron  ac- 
tually received  by  the  Presbvtery.  See  also  cases  of  Mr  Hun. 
ter  and  Mr  Edwards.  And  the  ordinary  examination  into  his 
qualification  was  not  necessary,  from  the  station  he  already 
held  in  tbe  church  and  parish.  The  duty  of  the  Presbytery 
under  tbe  Statute  1592  and  Act  of  Queen  Anne,  was  therefore 
clear.  But  it  appears  that  this  Presbytery,  very  naturally,  and 
I  do  not  say  very  inexcusably,  wished,  if  possible,  to  steer  clear 
of  both  Scylfai  and  Charybdis,  And  avoid  violation  either  of  the 
Veto  Act  of  tbe  Assembly  or  the  statutory  law  of  the  land. 
Therefore,  while  tbey  took  the  steps  for  tbe  admission  of  Mr 


Middleton  in  the  legal  way,  they,  at  the  same  time,  proeeeded 
to  make  up  a  roll  of  the  male  heads  of  families,  and  actually 
allowed  the  dissents,  without  reason,  of  these  persons  to  be 
received,  in  hope,  doubtless,  that  these  would  turn  out  to  be  a 
minority.  But  they  turned  out  to  be  a  majority;  and  then 
the  Presbytery,  finding  there  was  no  middle  course  left  open, 
determined  to  obey  the  Statutes,  and  go  on  with  the  settlement 
in  tbe  legal  way,  and  diitrpgiird  the  Veto  Act.  They,  no  doubt, 
as  stated  by  the  respondents  in  their  reasons  of  appeal,  had  sworn 
to  obey  the  orders  of  their  ecclesiastical  superiors ;  but  that 
oath  was,  of  course,  under  the  welUknown  and  understood  con* 
dition  and  limitation,  that  those  orders  should  nor  be  contrary  to 
the  law  of  the  land.  For  it  will  not,  I  presume,  be  said,  gravely 
and  coolly,  by  any  man,  that  the  legal  oath  of  ordination  of  tbe 
Established  Church  of  Scotland  is  like  the  secret  oath  of  an 
unlawful  combination,  such  as  has  been  known  in  the  Court  of 
Justiciary, — an  oath  binding  on  them  to  obey  their  leaders  in 
everything  lawful  or  unlawful.  And,  on  the  other  band,  they  bad 
taken  the  oath  of  allegiance,  which  bound  them  to  give  obedience 
to  Parliament,  certainly  without  tbe  exception,  express  or  un- 
derstood,  that  the  Acts  of  Pariiament  should  be  agreeable  to 
the  will  and  pleasure  of  the  General  Assemblv.  Finding  they 
roust  choose  between  the  two,  they  being  satisfied  that  the  law 
under  the  Statutes  of  Parliament  was  contrary  to  that  of  the 
General  Assembly,  gave  obedience  to  the  superior  authority. 
Tbey  susuined  the  call  in  favour  of  Mr  Middleton.  Tbe  mi- 
nutes bear^ After  reading  them  his  Lordship  continued.) 

Here  there  was  a  proceeding  in  which  tbe  Veto  Act  was  die- 
regarded,  and  the  settlement  proeeeded  in,  in  the  ordinary  legal 
way.  And  agatast  this  part  of  the  procedure  there  were  an  ap- 
peal  and  a  complaint,  founded  wholly  on  the  alleged  breach  of 
this  provision  in  tbe  Veto  Act 

There  is,  however,  an  Act  of  Assembly  requiring  that,  when 
an  appeal  is  taken  in  the  aettlement  of  a  minister,  the  admission 
shall  be  delayed ;  and  to  meet  that,  and  complete  the  Presby- 
tery'a  disalk>wanee  of  the  Veto  Act,  the  record  bears :— <  Hia 
Lordship  again  read  from  the  minutes.)  I  see  there  was  a 
protest ;  but  I  see  no  evidence  of  any  appeal  against  this  vote. 
Such  appeal  ia  not  noticed  in  the  minutes  as  actually  taken,  nor 
is  its  actual  existence  before  tbe  Synod  stated  by  the  respondents. 
After  this  the  Presbytery  went  on,  and  appointed  Mr  Biaset  U> 
preach  at  Culsamond  on  tbe  81st  October,  and  take  other  usual 
ateps  for  the  admission  of  Mr  Middleton.  And  accordingly, 
on  that  day,  after  two  papers  of  reasons  of  protest  and  appeal 
bad  beeii  allowed  to  be  received,  and  the  third  paper,  which  ia 
stated  to  have  been  reasons  a^inst  the  finding  of  tbe  Presbytery 
refusing  to  receive  special  objections  to  the  presentee,  waa  re- 
fused to  be  received,  the  Presbytery  ordered  tbe  edict  to  be 
called ;  and  that  being  done,  and  no  objections  being  thereon 
offered,  they,  after  a  great  deal  of  violent  interruption,  admitted 
Mr  Middleton  minister  of  Culsansond,  in  terms  of  his  presenta- 
tion. 

Such,  I  think,  was  tbe  substance  of  tbe  proceedings  of  the 
Presbyteiy,  which  were  divided  among  a  number  of  days,  from 
which  divikion  I  do  not  aee  that  any  consequences  of  importance 
followed. 

A  petition  and  complaint  waa  now  presented  to  the  Commis- 
sion by  a  number  of  persons,  stating  themselves  to  be  male  heads 
of  families,  and  communicants  in  the  parish  of  Culsamond,— 
and  by  certain  other  persons,  stating  themselves  to  be  residen- 
ters  in  the  ^id  parish,  and  commanlcants  in  the  congregation 
thereof.  This  petition  set  forth  the  facU  of  the  case,  as  the 
respondents  now  state  them,  referring  to  the  minutes  of  Presby- 
tery and  protests  produced ;  and  in  the  concluding  part  bearing, 
'*  That  your  petitioners  submit  that  said  proceedings  and  said 
settlement  are  in  contravenrion,  not  only  of  the  recognised  lawa 
ofthe  Church  prior  to  the  Act  of  Assembly  anent  calls/* — (t.  e.  tbe 
Veto  Act,) — **  in  consequence  ofthe  refusal  of  the  said  Presby- 
tery to  receive  special  objections  against  the  said  presentee,  and 
of  their  determining  to  proceed  in  the  face  of  the  due  and  regular 
dissents  and  complaints  of  the  minority  of  said  Presbytery,  and 
of  the  protests  and  appeals  of  tbe  agent  for  the  dissentients 
against  their  findings,  but  more  especially  of  tbe  said  Act  of 
Aitserobly  anent  ewUs,  and  of  an  apparent  majority  of  dissents 
received,  and  judicially  found  under  the  same,  and  this  while 
there  was  no  reason  at  all  fur  their  precipitancy,  no  order,  or  pre- 
tended order,  from  any  civil  court,  as  in  certain  other  caseSi  and 
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nothing  but  tbeir  omm  deliberate  retolutlon  to  to  do.**  And  it 
ooodudet  with  «  prayer  for  serving  the  petition  and  complaint 
on  the  majoritj  and  Mr  Middleton,  in  which  are  repeated  th< 
alleged  grounds  of  complaint,  and  praying  the  Commission  to 
censure  the  suspenders,  to  rescind  the  settlement  of  Mr  Mid- 
dleton,  and  to  provide  immediately  for  the  spiritual  neceasidesof 
the  parish,  on  the  footing  that  Mr  Middleton  is  excluded  from 
his  function  as  minister. 

The  Commission  appointed  answers  to  the  petition  and  com* 
plaint  to  be  given  in  to  them  or  the  General  Assembly ;  and,  in 
the  meantime,  they  suspended  Mr  Middleton  from  the  office  of 
minister;  the  words  being,  '*  from  officiating  and  administering 
ordinances."  They  suspended  also  the  majority  of  the  Presby- 
tery from  acting  as  members  of  Presbytery  in  this  matter,  and 
appointed  the  minority  to  act  pro  tempore. 

This  is  the  sentence  brought  before  us  by  the  present  redaim- 
iog  note* 

The  present  question  may,  I  think,  be  reduced  to  a  few  points. 

The  first  is,  whether  (whatever  m^ght  be  the  powers  of  the 
Genersl  Assembly  itself)  the  Commission  of  the  General  As* 
•erably  bad  jurisdiction  to  entertain  a  petition  of  this  kind,  for  the 
auspension  of  a  minister,  at  lehtt  pro  tempore,  and  of  a  majority  of  a 
Presbytery,  at  least  in  part,  on  account  of  a  matter  not  specially 
committed  to  them,  but  wholly  arising  after  the  commission  was 
granted  ?  On  that,  I  concur  in  what  is  proposed  by  your  Lord- 
ship and  Lord  Gillies,  and  therefore  need  say  little.  If  they 
have  no  such  jurisdiction,  it  seems  pretty  clear  they  must  be 
interdictable  by  this  Court  from  assuming  it,  and  that  at  the  in- 
stance of  any  persons  having  a  reasonable  interest  to  ask  such 
an  interdict.  In  that  view,  their  proceedings  are  the  proceeds 
ings  of  a  party  fislsely  pretending  to  have  the  authority  of  the 
General  Assembly,  but  having  it  not, — as  if  any  set  of  men 
whatever,  or  any  one  man,  were  to  publish  a  false  commission 
from  the  Assembly,  and  thereby  to  depose  or  suspend  ministers 
or  presbyteries.  It  would  be  strange  if  we  had  not  power  to 
prohibit  that,  at  the  instance  of  any  party  suffering  evil  from  it. 
The  question,  then,  here  is.  Have  they  such  jurisdiction  ?  Now, 
J  may  say  (I.)  that  I  cannot  doubt  at  all  that  the  General  As- 
sembly mive  power  to  appoint  a  Commission,  with  powers  to 
some  extent ;  (2. )  I  think  it  clear,  that  they  have  not  power 
to  appoint  a  Commission  .with  powers  wholly  equal  to  their 
own^-— a  mere  alter  ego,  to  sit  permanently,  and  still  less  to  ap- 
point an  ecclesiastic  dictator,  free  of  all  rules,  restraints  or  limits, 
lik«  a  Roman  consul,  authorised  to  see  '*  ne  quid  retpublica  de» 
tnmenti  caperet  /*.  and  I  think,  accordingly,  that  thej  have  never 
granted  such  Commission,  though  they  have  occasionally  used 
some  words  that  are  borrowed  from  the  Roman  forms,  and  of 
which  the  sound  is  a  little  alarming.  But  whether  the  matter  in 
this  case  was  within  the  jurisdiction  of  the  Commission  granted, 
and  competent  to  be  granted  to  them  or  not,  I  think  deserves 
further  discussion  and  consideration.  In  reference  to  that  ques- 
tion, therefore,  I  agree  with  your  Lordship  and  Lord  Gillies, 
that  the  note  should  be  passed  to  try  the  question.  But  I  should 
not  be  inclined,  on  that  ground,  to  grant  an  interim  interdict. 

Setting  aside  that  question,  and  assuming  that  the  Commis- 
sion had  the  full  powers  of  the  General  Assembly,  what  is  the 
ground  on  which  it  is  next  contended  that  their  deliverance  is 
the  fit  subject  of  suspension  and  interdict  ?  The  answer  is,  that 
it  is  a  deliverance  wholly  founded  on  the  Veto  Act. 

If  that  allegation  be  true,  after  the  statement  of  law  I  have 
made,  J  can  have  no  doubt  that  it  ought  to  be  suspended,  and 
that  we  should  pass  the  note,  and  grant  interim  interdict. 

The  Veto  Act  is  solely  calculated  to  defeat  lawful  patronage, 
and  so  cause  civil  wrong;  and  if,  wholly  under  that  Act,  and  for 
its  illegal  purpose  alone,  the  Commbsion  of  the  General  As- 
sembly ordered  a  newly  admitted  minister  to  appear  in  a  process 
for  rescinding  his  admission,  and  have  suspended  him  in  the 
meantime,  and  suspended,  in  part,  the  Presbjrtery, — this  must  be 
a  civil  wrong-— the  proper  sulgect  of  suspension  and  interdict  by 
this  Court.  I  need  hardly  observe  that  the  appeal  or  appeals 
make  no  difference.  If  the  dissents  and  objections  were  illegal, 
and  a  civil  wrong,  the  appeal  or  appeals  in  support  of  them  could 
not  be  better.  The  appeal  or  appeals,  too,  were  illegal  steps 
takon  under  the  Veto  Act,  and  could  afford  no  lawful  ground  for 
the  deliverance  of  the  Commission. 

But  is  the  deliverance  of  the  Commission  wholly  under  the 
Veto  Act  ?    It  is  a  proceeding,  as  has  appeared,  on  a  petition 


and  complaint.  That  petition  complains  substantially  of  two 
things :  \ti.  That  the  Presbytery  admitted  Mr  Middleton  on  bis 
presentation,  notwithstanding  a  majority  of  dissents,  2dfy,  That 
they  refused  to  receive  the  special  objections  offered  against  him* 
Now,  as  to  the  first,  it  is  manifestly  founded  on  the  Veto  Act. 
As  to  the  last,  it  admits  of  more  question.  The  primary  and 
proper  Veto  Act  says  nothing  of  such  objections.  But  there  is. 
annexed  to  it  a  set  of  regulations  *'  for  carrying  the  above  Act 
into  effect.**  And  it  is  by  these  regulations  that  special  objec- 
tions are  ordered  to  be  admitted  at  the  meeting  for  moderating  a 
call,  as  soon  as  the  number  of  dissents,  without  reason,  shall  be 
ascertained.  Before  that  Act  was  passed,  such  dissents  were 
not  in  practice  admitCed  until  the  edict  had  been  served :  so  that 
there  is  no  doubt  that  the  apecial  objections  offered  in  this  case 
were  offered  by  virtue  of  the  Veto  Act.  That,  I  think,  baa 
been  demonstrated  by  Lord  Gillies.  It  certainly  does  seem  to 
follow  pretty  plainly,  that  they  must  be  held  to  have  been  o£> 
fered  at  that  time  for  carrying  that  Act  into  execution ;  and  if 
so,  the  offering  of  them  at  that  time  was  subject  to  illegality  of 
the  same  kind,  as  any  thing  elae  done  for  the  illegal  object  of 
the  Veto  Act.  It  may  be  asked,  however,  how  the  offering  of 
special  objections,  at  an  earlier  period  than  Was  admissible  be« 
fore,  could  hdp  the  canyiug  iuto  effect  the  Veto  Act  ?  I  own 
J  cannot  anawer  the  question.  It  mayt  however,  serve  that  end 
in  many  ways  that  I  do  not  see.  And  be  that  as  it  mav,  I  agree 
with  your  Lordahip  and  Lord  Gillies,  that  we  must  hold  the  of- 
fering of  theae  reasons,  at  that  early  stage,  to  have  been  done  for 
carrying  that  Act  into  effect,  since  it  is  act  down,  and  authorised 
to  be  done  expressly  for  that  purpose.  If,  however,  they  were 
so  offered,  it  was  right  in  the  Presbytery  to  reject  them ;  and  the 
determination  of  the  Commission,  in  so  far  as  it  may  be  fboBd- 
ed  on  that  rejection,  is  a  deliveranoe  for  giving  effect  to  the  Veto 
Act,  just  as  much  as  it  is  in  reference  to  the  other  ground  of 
complaint. 

But  that  is  by  no  means  all.  For,  supposing  we  could  view 
the  offer  of  special  dissents  as  not  connected  with  the  Veto  Act 
at  all,  or  as  separable  from  it,  the  auspenders  would  atilU  on  thia 
auppositinn,  be  entitled  to  plead  that  the  deliverance  of  the  Com- 
mission proceeded,  without  discrimination,  on  two  grounds.— 
one  of  which,  and  the  chief,  was  the  refusal  to  reject  Mr  Mid- 
dleton, on  account  of  the  dissents,  without  reason ;  the  other 
was  the  refusal  to  receive  the  special  objections  before  service  of 
the  edicr.  Both  were  stated  in  the  petition  and  complaint ;  and 
on  that  petition  and  complaint  indiscriminately,  the  deliveranec 
is  granted.  Now,  I  must  say,  it  appears  to  me  that,  if  granting 
the  deliverance  on  the  first  reason  alone  would  have  been  a  civil 
wrong,  and  founded  suspension  and  interdict  by  this  Court,  then 
the  granting  it  in  this  indiscriminate  way.  on  the  two  g^unds> 
does  not  make  it  change  its  character.  Even  abstracting  from 
some  of  the  known  facts  of  the  case,  what  right  could  the  Com- 
mission have  to  put  their  deliverance  in  such  a  form,  that  it  may, 
at  least,  proceed  on  the  dissents  and  the  Veto  Act  alone?  If  this 
Court  will  interdict  them  from  doing  a  certain  civil  wrong,  will 
it  not  interdict  them  from  doing  a  thing  which,  probably  at  least* 
is  a  civil  wrong ;  and  that,  while  they,  by  the  mode  of  proceeding 
they  adopt,  withhold  the  evidence  from  which  it  ought  to  have 
appeared,  whether  it  was  a  civil  wrong  or  not,— or,  at  any  rate, 
when  there  is  an  incurable  uncertainty,  whether  this  deliverance 
did  not  proceed  on  these  illegul»  incompetent,  nnd  wrongooa 
reasons  or  not  ?  I  must  repeat,  it  seems  to  me,  that  such  a  mode 
of  proceeding  is  itself  a  manifeat  wrong,  to  which  no  man  can  in 
justice  be  obliged  to  submit ;  that  there  must  be  a  remedy  for 
it ;  and  that  the  only  remedy  is  to  quash  or  suspend  the  d^ver- 
ance. 

It  is  necessary  for  me  to  observe  here,  that  thia  cue,  under 
the  supposition  now  made,  is  quite  different  from  the  ordinary 
case  of  a  judgment  or  order  granted  by  an  inferior  tivil  court,  oa 
various  reasons,  of  which  some  are  bad,  and  which  yet,  on  note 
of  suspension  or  advocation,  we  may  support.  But  in  that  case, 
we  can  judge  of  all  the  leasons.  We  can  find  such  a  reason  to 
be  bad,  but  such  other  reason  to  be  good,  and  therefore  sustain 
the  judgment  on  that  reason  alone,  making  it  our  judgment  or 
order.  But  we  cannot  do  that  here  on  the  aupposition  now 
adopted-  On  that  supposition,  we  cannot  try  the  questions  of 
special  objecticms  at  all ;  for,  by  the  aupposition  made,  they  are 
matter  of  excluaive  ecclesiastic  jurisdiction.  If  so,  we  cannot 
find  them  valid,  and  on  that,  support  the  order  of  the  Commis* 
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•lon.^  We  cait  ttjppore  it  only  if  ^e  cun  find  that  the  Commis- 
«on  itself  hae  judged  them  to  be  valid,  which  they  hare  not 
cfaosen  to  do,  and,  by  neglecting  to  do  which,  they  leave  it  open 
to  be  aaid  that  their  delirerance  proceeded  on  the  Veto  Act  and 
difsents  only. 

To  the«e,  ai  they  seem  to  me,  obvious  considerations  of  jus- 
tice, it  is  not  pretended  that  the  respondents  hare  any  Scotch 
authority  to  oppose.  But  some  English  cases  are  referred  to.  T, 
of  course,  speak  of  them  with  much  diffidence;  but  1  shall  ?en. 
ture  a  few  observations. 

First,  the  case  of  the  habeas  corpus,  on  the  commital  for  con- 
,  tempt  by  the  House  of  Commons,  was  referred  to  by  the  re- 
spondents. But  that  case,  as  I  understand  it,  has  no  analogy. 
For  it  was  a  case  of  privilege  of  Parliament;  and  in  it  the  com- 
mittal did  not  proceed  on  ambiguous  grounds,  but  without  any 
grounds  at  all,  that  the  Court  thought  they  had  right  to  know. 
It  was  thought  that  the  House  of  Commons  had  the  priyilege 
df  committing,  without  stating  their  grounds,  and  had  done  so, 
and  so  the  court  of  law  could  not  inquire  at  all  about  the  grounds 
of  committal.  That  is  not  the  fact  here  at  all,  where  the  de- 
liverance is  on  a  petition,  which  we  are  perfectly  at  liberty  to 
look  at.  Atkd  further,  it  does  not  appear  that  the  right  of  the 
ecclesiastical  courts  in  this  respect  is  similar  to  the  privilege  of 
the  Houses  of  Parliament.  In  Lord  Brougham's  speech  in  the 
Auchterarder  case,  he  says,  (pages  292  and  293),  "  Dolus  »er- 
sahur  in  generalihus  is  a  maxim  of  the  civil  law  adopted  by  all 
our  Courts,  frequently  referred  to  by  the  Judges, — nowhere 
more  frequently  than  in  the  Scotch  Courts,  and  one  which  I 
have  sometimes  heard  cited  both  in  the  General  Assembly  and 
in  the  civil  courts.  When  a  quare  impedit  was  once  brought  in 
England,  where  the  right  of  the  patron  is  precisely  the  same  as 
in  Scotland,  for  he  must  present  a  qualified  person,  and  the 
biabop  is  to  judge  of  his  qualification  for  the  sacred  office, — 
thikt  h  to  say,  his  literature,  bis  life  and  conversation,  and  hia 
orthodoxy,  which  comes  within  literature;  nay,  according  to 
the  Calvinistic  creed,  may  come  both  within  literature  and  life 
in  Scotland,—!  am  alluding  to  Specot's  case,  in  5  Cuke's  Re- 
ports, 57,  58,  a  leading  authority  here  as  to  the  limits  of  the 
bishop's  power.  When  Specot  was  presented  by  the  patron, 
and  refused  by  the  ordinary,  it  was  held  not  to  be  sufficient  for 
the  bishop  to  return  generally,  that  he  was  non  idoneus ;  but 
if  he  had  answered,  nanus  svffieiens  in  literatura,  that,  it  was 
held,  would  be  sufficient ;  and  as  the  Court  have  no  organs  to 
say  whether  he  is  or  not,  the  bishop  shall  decide  it,  because  li- 
feratare  is  matter  of  clerical  qualification  and  clerical  compe- 
tence. It  is  remarkable,  that  the  Judges  assign  for  a  reason  why 
the  general  return,  non  idoneus,  wanted  validity,  quoad  dolosus 
versatuT  in  universalibus.  If  they  will  not  allow  the  bishop,  or 
the  Presbytery,  merely  to  say  non  idoneus,  without  specifying 
in  what,  much  less  will  they  allow  it  to  be  said,  '  we  will  not 
have  yoa ;'  they  must  say  why ;  and  then  the  Judges  add, 
'  for  if  it  were  otherwise,  the  patron's  rights  might  be  preju- 
diced.' So  that,  holding  the  patron's  rights  might  be  preju- 
diced by  a  general  answer,  they  require  a  specification." 

Now,  what  is  applicable  to  the  Presbytery  rejecting  a  pre- 
aentee,  must  equally  be  applicable  to  the  Commission  suspend- 
ing proceedings,  and  rescinding  his  admission,  as  soon  as  it  is 
granted  by  the  Presbytery.  And  what  Lord  Brougham  says, 
affords,  I  think,  a  good  answer  to  any  attempt  to  apply  the  case 
of  the  commitment  of  the  House  of  Commons  as  an  English 
precedent  here. 

I  see  no  other  case  that  is  worth  mentioning  at  all,  on  this 
point,  except  the  case  of  Hart  v.  Marsh.  In  that  case,  it  appears 
that  the  ecclesiastical  court  had  before  it,  on  a  suit  for  depriva- 
tion of  a  clergyman,  a  great  number  of  charges  that  were  com- 
petent, and  among  them  some  that  were  contended  to  be  not 
competent.  The  Court  had  taken  evidence,  and  found  the 
charges,  for  the  most  part,  proved.  'In  these  circumstances,  the 
Court  of  King's  Bench  refused  to  grant  a  prohibition  ;  but  the 
ecclesiastical  court  thefe  was  in  the  usual  situation  of  being 
simply  wining  to  do  its  duty,  whether  it  had  erred  or  not.  It 
teemed  certain,  in  fact,  that  this  Cotirt  must  have  proceeded  on 
aome  of  the  competent  charges.  And  it  was  observed  by  Jus- 
tice Pkttison,  that,  '*  supposing  some  of  these  articles  to  be 
founded  on  charges  not  within  the*  cognisance  of  the  ecclesiasti- 
cal court,  that  might  have  been  shown  before  sentence ;  and 
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that  there  was  no  affidavit  that  the  Court  proceeded  on  the 
objectionable  articles." 

Now,  look  at  this  case.  The  objectionable  article  here  is  the 
Veto  Act,— a  law  made  by  the  General  Assembly.  The  eccle- 
siastical court  here  >vas  that  very  Assembly,  under  the  form  of 
a  Commission,  notoriously  adhering  to  their  own  home-made 
law,  and  resolute  to  support  it,  to  the  uttermost,  against  the 
Court  of  Session  and  House  of  Lords, — if  not  also  against 
Parliament  itself.  Such  is  the  Court  before  which  the  Veto 
Act  is  pleaded  as  the  primary  and  chief  ground,  along  i^ith  an 
informality  in  not  receiving  objections  at  one  time,  instead  of 
another,  as  a  ground  of  auspension  from  office  of  a  newly  ad- 
mitted minister ;  and  they  grant  the  suspenMon  without  saying 
why.  Can  there  be  one  atom  of  doubt  that  they  did  proceed 
upoff  the  Veto  Act?  It  is  said  we  ought  to  presume  the  con- 
trary. No  wonder  recourse  is  had  to  presumption,  when  there 
is  not  a  human  being  in  the  Commission,  or  out  of  it,  who  would 
say  it  was  so,  in  fact.  But  how  can  we  adroit  such  a  presump- 
tion against  certain  fact  ?  It  would  be  a  defiance  of  truth  and 
justice  ;  and  there  is  no  evidence  of  any  received  maxim  of  law 
to  exclude  the  truth.  No  ecclesiastical  court  has  a  right  to  vio« 
late  Statutes,  and  a  right  to  do  a  civil  wrong,  under  pretence  of 
exercising  its  jurisdiction,  to  the  direct  efiect  of  excluding  our 
power  of  remedying  that  civil  wrong;  and  jutit  as  little,  I  think, 
can  any  ecclesiastical  court  have  right  to  put  its  judgment  into 
such  a  form,  that  it  is  impossible  to  discover  whether  it  haa 
done  this  wrong  or  not.  But,  in  the  present  case,  there  is  no 
difficulty  in  that  respect.  Most  undoubtedly  the  Commission 
did  proceed  on  the  Veto  Act,  and  want  of  non-disaents.  And 
how  can  we  believe  that  they  proceeded  at  all  on  anything  else? 
They  who  held  the  Veto  Act  to  be  legal,  nnist,  in  consistency^ 
have  held  the  special  objections  to  have  been  improper  and  use- 
less. For  why  object  specially  to  a  man  after  he  is  vetoed,  and 
so  excluded  absolutely,  whether  objectionable  or  not?  Again, 
how  can  we  know,  if  the  veto  had  been  out  of  the  case,  whether 
the  Commission  might  not  have  thought  that  the  refusal  of  ob- 
jections then  was  not  material,  as  they  were  called  for  after- 
wards, and  not  oflfered  ?  How  do  we  know  that  the  Commission^ 
in  that  view,  would  not  have  called  for  the  objections,  and,  find- 
ing them  frivolous,  have  refused  to  suspend,  or  proceed  against 
the  minister,  since  he,  at  any  rate,  had  no  blame  in  that  matter 
on  account  t>f  them  ?  But  the  veto  was  conclusive.  On  that,  if 
they  held  it  legal,  they  of  course  suspended, — and  they  did 
certainly  hold  it  legal.  Consider,  for  one  moment,  what  muat 
be  the  efifeetof  holding  our  jurisdiction  to  be  barred  in  this  way. 
Can  there  ever  be  a  case,  under  the  Veto  Act,  in  which  some 
objection  may  not  be  added  to  the  veto,  which  may  be  said  to 
be  within  the  competency  of  the  Presbytery  or  Conmisiion  ? 
Either  of  these  courts,  then,  have  only  to  reject  the  presentee, 
dr  to  suspend  him,  or  to  depose  him  the  moment  he  is  admitted, 
without  saying  expressly  that  they  proceed  upon  the  veto ;  and 
then  legal  patronage  is  at  once  defeated  by  the  exclusion  of  our 
jurisdiction.  The  objection  may  be,  that  the  presentee  is  of 
evil  life  and  manners,  because  he  is  known  sometimes  to  take  a 
pinch  of  snuff.  On  the  veto,  and  on  that  objection  indiscrimi- 
nately, he  may  be  rejected ;  and  so  our  power  to  protect  the 
civil  right  of  patronage  is  excluded.  Would  not  that  be  to  maka 
law  a  mere  driveller  ?  I  cannot  yield  to  what  appears  to  mo 
such  a  weak  and  blind  abandonment  of  our  function. 

I  therefore  think  that,  even  assuming  that  the  refusal  of  the 
Presbytery  to  receive  objections  was  an  irregularity,  indepen- 
dently of  the  Veto  Act,  yet  that  the  deliverance  the  Commis- 
sion did  make  upon  the  petition  and  complaint  was  illegal, — 
was  one  which,  by  the  civil  rights  of  the  patron  and  presentee, 
they  were  barred  from  making, — and  which,  therefore,  we  ought 
to  interdict  ad  interim^  while  we  pass  the  note  of  suspension. 

Lord  FuUerton The  real  importance  of  this  case  extends  far 

beyond  the  interests  held  apparently  in  the  result  by  the  par- 
ties. I  do  not  mean  to  depreciate  those  interests.  But  certainly 
the  question,  whether,  for  a  few  weeks  or  months,  Mr  Middle- 
ton,  or  the  minority  of  the  Presbytery,  shall  officiate  in  the 
parish  of  Culsamond,  shrinks  into  insignificance  compared  with 
the  other  question,  which  we  must  determine  before  we  can 
adjudicate  on  those  interests, — whether  this  Court  is  entitled  to 
suspend  and  review  a  purely  ecclesiastical  judgment  pronounced 
by  an  ecclesiaattcal  court  ?  This  is  not  the  first  time  I  have  had 
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to  consider  the  question.  But  now,  with  all  the  advantage,  and 
it  it  great,  which  I  have  derived  from  the  ahle  argumerft  we  have 
heard,  I  have  heen  ahle  to  come  to  no  other  conclusion,  than 
that  it  ought  to  be  answered  in  the  negative,  and  that  the  Lord 
Ordinary's  interlocutor  ought  to  be  adhered  to.  One  advantage 
I  think  we  have  here.  The  facts  are  so  simple  and  so  little 
susceptible  of  dispute,  that  the  point  is  brought  out  nearly  pure 
fur  the  consideration  of  the  Court.  In  saying  this,  however,  I 
do  so  under  the  impression,  or  rather  the  conviction,  that  here 
nothing  can  come  under  the  description  of  facts,  but  matters 
which  are  substantiated  by  the  written  papers  before  us.  For, 
a<  to  the  supposed  personal  views,  party  feelings,  and  secret 
motives  of  the  parties,  the  presumptions  and  probabilities,  that 
what  they  intended  was  something  different  from  that  which 
they  did,  I  entirely  discard  them  from  my  consideration.  I  have 
no  means  of  discovering  these  secret  matters  i  they  are  not 
brought  to  light  by  proof;  and  not  being  in  any  w^ay  ascertained, 
I  am  not  only  entitled,  but  bound  to  reject  them  as  grounds  for 
any  judicial  opinion. 

In  stating  the  facts,  it  is  needless  to  go  farther  back  than  the 
meeting  of  Presbytery  of  the  28th  of  October  1841.  Mr  Middle- 
ton's  presentation  had  been  sustained  ;  and  as  he  was  already  an 
ordained  minister  of  the  Church,  part  of  the  more  ordinary  pro- 
ceedings, such,  I  believe,  as  the  taking  him  on  trials,  was  unne- 
cessary. Till  that  meeting  the  proceedings  had  been  allowed  to 
go  on  in  accordance  with  the  Act  of  Assembly  1834,  respecting 
calls ;  and  had  all  been  directed  to  the  purpose  of  ascertaining 
the  number  of  the  dissents  of  the  male  heads  of  families  in  com- 
munion with  the  Church.  I  mention  this  only  in  the  way  of 
narrative,  and  to  dispense  with  the  necessity  of  going  into  the 
details  of  the  prior  proceedings  s  for  I  found  nothing  whatever 
on  the  supposed  homologation  by  the  majority  of  Presbytery  of 
the  Act  of  Assembly.  At  the  meeting  of  the  28th  October  for 
moderating  the  call,  it  was  ascertained  that  the  dissents  amounted 
to  a  majority  of  the  male  heads  of  families  on  the  roll ;  and  at 
the  second  diet  of  the  meeting  on  that  day,  the  proceedings  took 
place  which  appear  at  pages  12  and  13  of  minutes  of  Presby- 
tery. 

Here  it  is  necessary  to  distinguish  between  the  first  vote, 
that  sustaining  the  call,  in  opposition  to  the  counter  motion 
"  to  sist  procedure,  and  report  to  the  General  Assembly ;"  and 
the  second,  resolving  to  disregard  the  complaints  and  appeals 
taken  against  the  former  resolution,  and  to  proceed  with  the 
•ettlement,  being  in  oppositipn  to  the  amendment  moved  for 
taking  into  consideration  the  special  objections,  by  that  time 
tendered,  to  the  fitness  of  the  presentee.  For  there  is  a  great, 
and  to  DM  unintelligible,  distinction  made  by  the  majority  of 
the  Presbytery,  between  the  mode  of  treating  the  complaints 
and  appeals  against  the  first  resolution,  and  the  similar  steps 
taken  by  the  dissentients  and  minority  of  Presbytery  against  the 
second. 

The  complaint  and  appeal  against  the  first  resolution  are  re- 
ceived, and  declared  by  the  second  vote  to  be  inept  and  incom- 
petent, as  founded  on  the  Veto  Act,  and,  **  therefore,  not  a 
legal  bar  to  the  proceeding  with  the  settlement."  This,  whe- 
ther a  good  judgment  or  not  in  substance,  is  quite  correct  in 
form.  After  receiving  the  appeal,  it  might  be  a  fit  subject  of 
determination,  that  the  appeal  formed,  in  the  circumstances  of 
the  case,  no  bar  to  proceeding  with  the  settlement.  But  when 
the  second  resolution  was  carried,  in  opposition  to  the  amend- 
ment, that  the  special  objections  shonld  be  received  and  dis- 
cussed, it  appears  clearly,  both  from  the  notarial  protest  and 
the  sobsequent  minutes  of  Presbytery,  that  reasons  of  dissent, 
and  complaint  and  appeal,  were  tendered  against  that  resolu- 
tion too,  and  that  those  reasons  of  dissent,  and  that  complaint 
and  appeal,  were  not  received,  and  were  not  entered  io  the  re- 
cord at  all. 

This  is  expressly  stated  in  the  protest ;  and  it  is  placed  beyond 
a  doubt  by  the  minutes  of  the  next  meeting  which  took  place 
on  the  11th  of  November.  (See  these  proceedings,  p.  16,  be- 
ginning, *'  The  clerk  here  stated,*' &c.) 

Now,  here  the  Presbytery  admit  and  record  the  reasons  of 
ditBeDt  and  complaint  against  the  receiving  the  memorial  for 
eertaiii  beads  of  families,  and  also  those  against  the  first  reso- 
Itftioii  sustaining  the  call.  But  as  to  the  reasons  of  dissent 
and  complaint  by,  the  minority  against  tb«  second,  and 


by  far  the  most  important  resolution, — vis.,  that  against  re- 
ceiving the  special  objections,  they  find  they — L  e.,  the  reasona 
of  dissent — "  cannot  be  competently  received,  because  they 
are  ex/aeie  based  on  an  erroneous  assumption,  and,  moreover, 
that  the  record  was  closed ;"  and  at  page  18,  they  treat  the 
formal  appeal  by  the  parties  agaiust  the  second  resolution  with 
as  little  ceremony.  **  With  respect  to  the  third  paper  of  rea- 
sons of  protest  and  appeal  lodged,  inasmuch  as  the  said  reasons 
are  ex  facie  equally  ill  based  with  those  of  the  minority,  which 
have  been  already  refused,  the  Presbytery  also  refuse  to  record 
these  reasons,  and  intimated  this  accordingly."  The  distinction 
between  complaints  and  appeals,  I  understand  to  be,  according 
to  the  forms  of  the  church  courts,  that  complainu  are  presented 
at  the  instance  of  the  minority  of  the  court,  and  appeals  by  the 
private  parties. 

This  is  certainly,  to  me,  a  very  novel  and  unaccountable 
way,  to  say  the  least  of  it,  of  treating  reasona  of  complaint  and 
appeals.  The  question,  whether  the  reasons  or  grounds  of  ap- 
peal are  "  based  on  an  erroneous  assumption"  or  not,  is  matter 
for  the  Court  appealed  to,  not  that  appealed  from,  to  deter- 
mine ;  and  then,  aa  to  the  record  being  closed,  that,  whatever 
its  meaning  may  be,  is  clearly  no  objection  either  to  the  appeals 
or  complaints,  because  the  resolution  that  *'  the  record  be  now 
dosed,"  is  part  of  the  very  deliverance  which  is  appealed  from 
and  complained  of. 

But  my  reason  for  noticing  these  proceedings  in  such  detail 
is,  that  they  bring  out  distinctly  the  fact,  that  there  were  two 
resolutions,  and  two  distinct  complaints  and  appeals ;  the  one 
against  the  resolution  sustaining  the  call  in  opposition  to  the 
mdjority  of  dissents,  and  the  other  against  the  second  resolution 
to  proceed  with  the  settlement,  in  defiance  of  the  special  objec- 
tions tendered  by  certain  of  the  parishione.'s, — a  distinction 
which  will  be  found  to  be  of  great  importance  in  regard  to  that 
specialty  in  this  case,  which  is  referred  to  in  the  Lord  Ordinary's 
note. 

The  Presbytery,  then,  having,  on  the  1 1th  of  November, 
carried  through  the  settlement  in  terms  of  the  last  resolution 
of  the  second  diet  of  the  meeting  of  the  28th  of  October,  and 
in  defiance  of  the  complaint  and  .appeal  taken  against  that  reso- 
lution, as  well  as  those  taken  against  the  former  resolution  of 
the  same  day  sustaining  the  call,  a  petition  and  complaint  was 
presented  by  various  parties,  described  as  male  heada  of  fami- 
lies and  communicants  in  the  parish  of  Culsamond  to  the  Com- 
mission of  the  General  Assembly.  That  petition  recited  the 
proceedings  which  had  taken  place,  terminating  in  the  settle- 
ment, and  concluded  with  the  following  aumroary  of  the  three 
grounds  on  which  the  complaint  was  founded: — *'  That  said 
proceedings  and  said  settlement  are  in  contravention  not  only 
of  the  recognised  laws  of  the  Church  prior  to  the  Act  of  As- 
sembly anent  calls,  in  consequence  of  the  refusal  of  the  said 
Presbytery  to  receive  special  objections  against  the  said  presen- 
tee, and  of  their  determining  to  proceed  in  fhe  face  of  the  due 
and  regular  dissents  and  complaints  of  the  minority  of  said  Pres- 
bytery, and  of  the  protests  and  appeals  of  the  agents  for  the  dis- 
sentients against  their  findings,  but  more  especially  of  the  said 
Act  of  Assembly  anent  calls,  and  of  an  apparent  majority  of  dis- 
sents, received  and  judicially  found  under  the  same ;  and  this, 
while  there  was  no  reason  at  all  for  their  precipitancy, — no 
order,  or  pretended  order,  from  any  civil  court,  as  in  certain 
other  cases, — and  nothing  but  their  own  deliberate  resolution  so 
to  do."  And  the  prayer  is  for  warrant  to  serve  the  petition  on 
the  majority,  and  the  Rev.  William  Middleton,  the  presentee; 
to  appoint  the  said  parties  respectively  to  appear  before  the  Com- 
mission of  the  General  Assembly,  &c. 

Upon  this  petition  the  Commission,  by  their  deliverance  of 
17th  November  1841,  "  grants  warrant  to  cite  the  parties  com- 
plained of  tn  answer  before  the  Commission  at  its  meeting  in 
March  next,  or,  failing  such  meeting,  before  the  General  As- 
sembly," and  also  appoints  them  to  give  in  answers  to  the  pe- 
tition and  complaint,  in  writing,  either  to  the  meeting  of  Com- 
mission or  to  the  General  Assembly.  And,  *'  further,  the 
Commission,  in  the  meantime,  ano  until  a  final  deliverance 
shall  have  been  pronounced  in  regard  to  the  proceedings  com- 
plained of,  did,  and  hereby  do,  interdict  and  prohibit  the  Rev. 
William  Middleton  from  officiating  and  administering  ordinances 
in  the  said  parish,  and  authorise  and  enjoia  the  remanent  mem- 
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bers  of  the  Presbytery  of  Qariocb  not  compliiined  of,  to  meet 
forthwith  to  provide  for  the  ministration  of  the  word  and  sa- 
eraments  in  the  pariah  of  Culsamond,  in  the  manner  which  shall 
appear  to  them  competent  in  the  existing  circumstances  of  said 
parish."  This  is  the  deliverance  of  the  Commission,  which  is 
made  th«$  subject  of  the  suspension  and  interdict  now  presented 
to  this  Court  on  behalf  and  in  the  name  of  the  Rev.  William 
Middleton,  the  party  admitted,  the  majority  of  the  Presbytery 
who  admitted  him,  and  Sir  John  Forbes  of  Craigievar,  patron 
of  the  parish,  for  bis  interest. 

The  important  part  of  the  application  is  that  which  prays 
your  Lordships  *'  to  suspend  the  proceedings,  and  particularly 
the  sentence  or  deliveranee  of  the  Commission," — to  interdict 
the  exeeutton  or  intimation  of  the  deliverance, — and  to  interdict 
the  minority  of  the  Presbytery  from  usurping  and  exercising  any 
of  the  functions  of  the  said  Pre^^bytery,  by  taking  upon  them- 
selves the  superintendence  of  the  parish  of  Culsamond,  and 
**  from  providing,  or  meeting  to  provide,  for  the  ministration  of 
the  word  and  sacraments,  &c.,  and  from  interfering  with,  or 
molesting  the  Rev.  William  Middieton  in  the  discbarge  of  his 
functions,  and  from  preaching  and  administering  the  ordinances 
of  religion  in  the  church  and  parish  of  Culsamond."  With  re- 
gard to  that  part  of  the  prayer  of  the  suspension  and  interdict 
which  relates  to  the  (nolesting  and  disturbing  the  complainers, 
other  than  the  Rev.  William  Middieton,  in  the  performance  of 
their  duties  as  ministers  of  their  respective  parishes,  &c.,  I  see 
no  room  for  it,  as  there  seems  to  be  nothing  in  the  deliverance 
of  the  Commission  of  Assembly  which  is  directed  to  any  such 
object.  t 

The  chief  objection  on  the  part  of  the  respondents,  forming 
the  three  first  pleas  in  law,  truly  resolves  into  a  denial  of  the 
jurisdiction  of  this  Court ;  and  there  is,  besides,  the  4th  plea, 
**  that,  even  if  the  Court  had  jurisdiction,  which  is  expressly 
denied,  the  procedure  of  the  complainers  was  inept  and  illegal, 
and  contrary  to  the  laws  of  the  Church."  It  is  obvious,  both 
from  the  pleas  themselves,  and  from  the  argument  we  have  heard 
at  such  length,  that  the  point  mainly  contested  between  the 
parties  is  the  jurisdiction  of  this  Court  to  entertain  such  an  ap- 
plication. And,  in  order  to  arrive  at  any  conclusive  solution  of 
this  most  important  question,  it  is  indispensable  to  keep  dis- 
tinctly in  view,  Is/,  The  character  of  tbe  body  by  which  the 
deliverance  complained  of  was  pronounced ;  2dly,  What  that 
deliverance  did,  or  was  intended  to  do ;  and,  Bdly,  What  this 
Court  is  truly  called  upon  to  do  by  the  suspension  and  interdict. 

Now,  in  tiefini  point,  considering  that  your  Lordships  have 
resolved  to  defer  any  determination  on  the  competency  and 
powers  of  the  Commiesion  until  the  bill  be  passed,  I  am  entitled 
to  assume,  as  the  parties  did  in  the  leading  part  of  their  argu- 
ment (being  tbe  only  part  which  we  are  now  to  notice),  that  the 
Commission  of  the  General  Assembly  is  a  recognised  ecclesias- 
tical body,  entitled  to  exercise  jurisdiction  in  matters  ecclesias- 
tical ;  and,  I  presume,  it  may  also  be  taken  for  granted  that  its 
judicial  orders  or  determinations  are  subject  to  the  review  of  tbe 
General  Assembly. 

On  the  ucond  point,  it  is  clear,  from  the  terms  of  the  de- 
liverance itself,  that  though  not,  properly  speaking,  a  sentence, 
it  is  a  judicial  order,  prohibiting  the  Rev.  Mr  Middieton  from 
officiating  and  administering  ordinances  in  the  parish,  and  di- 
recting certain  members  of  Presbytery  to  provide  for  the  con- 
sequences of  Mr  Middleton's  disability,  until  a  final  deliverance 
shall  have  been  pronounced  on  the  proceedings  complained  of. 
It  is  not  a  sentence  of  suspension :  that  would  only  apply  to  the 
case  of  an  incumbent  legally  and  effectually  settled.  This  is 
an  interdict  against  officiating,  until  it  shall  be  ascertained 
whether  there  was  any  legal  settlement  or  not.  It  was  not, 
and  could  not,  from  the  circumstances,  be  pronounced  eauta 
eogmUa  ;  and  consequently  tbe  Commission  had  no  means — no 
opportunity  of  discriminating  between,  and  deciding  separately 
CO,  the  different  grounds  assigned  for  the  application.  It  was 
exactly  analogous  to  those  interim  orderh  which  are  pronounced 
in  our  own  practice,  on  applications  complaining  of  breach  of 
law  or  private  rights  and  in  wbiich  an  interim  order  or  interdict 
is,  without  scruple,  granted,  unless  it  appears  tx  fadt  of  the 
application  itself  that  all  the  grounds  assigned  for  it  are  ill 
founded.  And  it  apptars  X.o  me  that  tbe  remark  of  the  Lord 
Ordinary,  founded  on  the^  ptMliee  of  tbe  Bill-Chamber,  was 


here  perfectly  relevant  and  well  founded.  It  was  made  in  an- 
swer to  tbe  charge  of  the  supposed  injustice  of  punishing  a 
party  by  interdict  before  he  had  been  heard, — an  answer,  I 
think,  perfectly  conclusive,  as  showing  that  tbe  justice  and  ne- 
cessity of  such  interim  orders  is  recognised  in  tbe  practice  of 
our  own  Courts.  And  when  it  is  asked,  as  was  done  in  the  course 
of  the  argument,  what  Statute  authorised  any  kind  of  Bill- 
Chamber  in  tbe  ecclesiastical  courts,  I  rather  think  it  will  be 
found  (though  this  is,  perhaps,  more  appropriate  to  tbe  reserved, 
point — tbe  power  of  tbe  Commission),  that  tbe  Bill- Chamber  it- 
self had  originally  as  little  statutory  authority  as  the  Commis- 
sion, and  that  it,  in  all  probability,  takes  its  origin  solely  from 
the  delegation,  by  the  authority  of  the  Court  itself,  of  its  powers 
to  a  part  of  its  own  members, — a  delegation  certainly  anomalous 
in  principle,  but  introduced  and  sanctioned  in  practice,  on  the 
ground  of  the  necessity  or  expediency  of  preventing  an  absolute 
denial  of  all  justice,  while  the  body  of  tbe  Court  was  not  sitting. 
But  without  going  further  into  this,  all  that  it  is  necessary  to 
remark  here  is,  that  this  is  a  judicial  Ofder,  pronounced  by  a 
body  entitled  to  exercise  jurisdiction. 

As  to  the  third  point,  namely,  what  is  sought  by  the  present 
suspension  and  interdict,  it  appears  to  me  equally  clear,  that 
what  is  demanded  is  a  review,  in  the  form  of  suspension,  of  the 
judicial  order  pronounced  by  the  ecclesiastical  court.  That  is 
the  true  object  and  meaning  of  every  suspension  of  a  judgment 
of  a  court.  It  is  true  there  is  also  an  interdict  craved ;  and,  in 
the  ordinary  case  of  a  suspension  and  interdict  directed  against 
a  private  party,  the  suspension  is  little  more  than  introductory. 
It  is  the  interdict  which  is  the  principal  matter.  The  suspen- 
sion is  only  the  accessory,  being  the  form  of  stating  the  claims 
of  right  on  which  the  interdict  is  rested.  But  in  a  suspension 
and  interdict  directed  against  the  judgment  of  a  court  having 
jurisdiction,  there  is  a  prima  facie  ground  of  right  adverse  to 
the  interdict,^ — viz.,  the  judgment  itself;  and  that  must  be  taken 
out  of  the  way  by  a  review  and  reversal,  before  the  interdict 
can  be  finally  sustairted.  The  suspension  there  is  the  principal 
matter,  and  tbe  interdict  only  the  accessory.  Before  finally 
imposing  the  interdict,  the  Court  called  upon  to  suspend,  must 
review  the  judgment  complained  of;  and  it  is  only  on  finding 
upon  such  review  that  tbe  reasons  of  suspension  are  good, — in 
other  words,  that  the  judgment  complaii>ed  of  is  bad,  that  the 
interdict  can  be  granted.  Lord  Stair,  yi  describing  reasons  of 
suspension,  says, — **  It  is  termed  a  reason  to  difference  it  from 
defences  proponed  in  ordinary  actions,  because  a  reason  of  sus- 
pension is  a  defence  in  the  principal  cause,  and  the  answer  is  a 
reply  thereto.*'  In  short,  here  the  reasons  of  suspension  which 
this  Court  is  called  upon  to  take  cognisance  of,  just  express, 
under  a  different  name,  those  defences  or  considerations  which 
ought  to  have  led  the  Commission  to  withhold  the  deliverance 
complained  of.  It  is  true  the  only  interdict  at  present  asked  is 
interim  interdict.  But  if  tbe  permanent  imposition  of  the  in- 
terdict, in  such  a  case,  necessarily  imports  the  actual  review  of 
the  judgment  complained  of,  tbe  laying  on  even  of  the  interim 
interdict  must  assume,  at  least,  the  jurisdiction  of  the  Court  to 
review  the  judgment.  As  the  judgment  on  the  note,  when 
passed,  is  necessarily  a  review  of  the  judgment  complained  of, 
the  passing  of  the  note,  without  any  qualification,  and  tbe 
granting  of  tbe  interim  interdict,  is  as  clearly  a  rejection  of  the 
pleas  against  the  jurisdiction.  So  that  the  question  of  passing 
the  note  and  granting  the  interdict,  necessarily  raises  the  ques- 
tion of  the  jurisdiction  of  review. 

And  it  is  hardly  necessary  to  observe,  that  the  true  legal 
character  of  that  which  is  sought  from  this  Court,  cannot  be 
affected  by  the  name  which  the  compluners  choose  to  give  it. 
All  that  they  ask  of  the  Court  is,  as  they  say,  to  guasA  the  de- 
liverance,— an  expression  which  proves  nothing;  for,  in  order 
to  quash  any  sentence  or  judicial  order  of  a  court  entitled  to 
exercise  jurisdiction,  it  is  indispensable  to  review  it,  in  order  to 
determine  whether  there  were  good  grounds  for  pronouncing  it 
or  not.  Indeed,  it  is  evident  from  the  very  terms  and  object 
of  the  most  important  part  of  the  application,  that  it  does  ne- 
cessarily import  a  review  and  reversal  of  the  order  pronounced 
by  the  Commission.  The  interdict  applies  only  to  those  posi- 
tive acts  which  are  authorised  by  the  deliverance.  But  what 
is  to  be  said  to  the  negative  or  prohibitory  part  of  the  deliver- 
ance, — that  interdicting.  Mr  Middieton  from  officiating  ?  It  does 
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not  follow,  from  the  parties  complained  of  being  debarred  from 
interfering  with  Mr  Middleton,  that  be  is  entitled  to  officiate  in 
the  face  of  the  interdict  of  tbe  Commission.  The  restoration 
of  his  right  to  officiate,  in  so  far  as  it  can  be  assisted  by  any 
judgment  in  this  suspension,  must  rest,  not  on  the  interdict,  but 
on  the  leading  part  of  the  prayer  to  **  suspend  tbe  proceedings 
complained  of,  and  particularly  the  sentence  or  deliverance  of 
the  Commission  against  the  oomplainers,  of  tbe  date  of  17tb 
November  1841." 

I  am  the  more  anxious  to  place  this  in  a  clear  point  of  view, 
because  tbe  true  character  of  tbe  relief  sought  enters  deeply  in- 
to tbe  question  of  jurisdiction.  It  excludes  entirely  the  appli- 
cation of  all  those  cases  and  principles  which  touch  merely  the 
competency  and  admissibility  of  determining,  incidentally,  in 
questions  confessedly  within  tbe  jurisdiction  of  the  Court,  points 
in  themselves  beyond  it,  but  necessary  for  the  extrication  of  the 
matter  at  issue  in  the  principal  action.  Thus  tbe  civil  court, 
though  originally  possessing  no  jurisdiction,  and  though,  till 
▼ery  lately,  possessing  no  jurisdiction  prima  iiutantia  in  Consis- 
torial  cases,  had,  when  questions  of  marriage  and  legitimacy 
were  raised  in  proper  civil  actions,  the  power  to  determine  those 
matters,  as  the  means  of  reaching  the  conclusions  in  the  prin- 
cipal cause.  In  the  same  way,  the  fact  of  theft,  or  any  other 
crime,  when  touching  merely  civil  interests,  most  be  taken 
cognisance  of  when  urged  in  the  civil  court.  Other  illus- 
trations of  this  well-understood  principle  might  be  offered. 
One  of  the  most  striking  is  the  case  of  Lord  Caithness,  in 
which  the  Court  of  Session  bad  no  scruple  in  determining  a 
question  of  peerage,  on  which  a  point  competently  brought  be- 
fore them,  and  within,  their  jurisdiction,  depended, — viz.,  whe- 
ther or  not  a  party  was  entitled  to  be  enrolled  as  a  freeholder  ? 
And,  in  relation  to  the  matter  in  dispute  in  the  present  case,  it 
might  be  granted,  in  argument,  that  even  points  settled  by  tbe 
decision  of  a  court  fell  under  the  same  principle.  If,  for  in- 
stance, any  question  of  civil  right  were  raised  in  a  civil  pro- 
cess in  this  Court,  and  if  the  decision  of  that  question  of  civil 
right  depended  on  the  legal  effect  and  validity  of  the  deliverance 
now  under  consideration,  it  might  possibly  be  a  competent  sub- 
ject for  determination,  whether  that  judgment  was  truly  to  be 
held  conclusive  or  not.  I  think  it  would  be  difficult  to  say  that 
it  was  not :  I  see  no  cases  to  the  contrary.  That  of  Kilbucho, 
referred  to,  is  certainly  not  of  that  kind ;  for  there  the  Court 
evidently  did  not  go  on  the  invalidity  or  illegality  of  the  sen- 
tence of  deprivation,  but  on  the  different  ground,  the  legal  de- 
fect in  the  evidence  that  any  such  judgment  had  been  pro- 
nounced. But  it  is  quite  unnecessary  to  go  into  this  here, 
because  there  is  here  no  civil  action, — no  action  clearly  and 
legitimately  within  tbe  jurisdiction  of  the  Court,  in  which  tbe 
point  of  the  legality  or  validity  of  the  sentence  of  the  Commis- 
sion is  merely  incidental,  and  its  determination  necessary  for  the 
determination  of  the  principal  cause.  The  legality  or  validity 
of  that  sentence  or  deliverance  of  the  Commission,  is  the  only 
point  before  the  Court.  The  sole  object  of  the  suspension  is 
the  review  and  reversal  of  that  deliverance ;  and  the  single  point, 
in  so  far  as  jurisdiction  is  concerned,  is,  whether  this  Court  has 
power  to  review  that  deliverance  or  not  ? 

Holding,  then,  these  premises  to  be  fixed, — that  the  order 
complHined  of  is  the  judgment  or  judicial  deliverance  of  a  body 
having  jurisdiction,  and  that  the  remedy  sought  by  suspension, 
truly  and  necessarily  involves  a  power  of  review  of  that  judg- 
ment or  judicial  deliverance, — I  now  proceed  to  Consider  the 
principles  on  which  the  jurisdiction  of  review  always  must  rest. 
And  here,  I  confess,  I  should  have  held  these  principles  to  be 
so  elementary,  and  so  well  understood,  as  to  require  no  formal 
exposition,  bad  it  not  been  for  the  doctrines,  on  this  matter, 
propounded  with  such  confidence,  and  enforced  with  such  energy 
on  the  part  of  tbe  suspenders.  It  seemed  to  me  to  be  as- 
sumed that  there  was,  in  this  Court,  an  inherent  jurisdiction  to 
construe  sll  Statures,  and,  in  general,  to  expound  authoritatively 
all  law,  in  so  far  as  that  was  necessary,  to  prevent  other  courts 
from  committing  what  was  called  wrong.  I  know  of  no  such 
principle, — which,  on  the  contrary,  I  think  is  directly  adverse 
to  our  constant  practice  in  cases  strictly  analogous  to  the  pre- 
sent. 

The  challenge  was  repeatedly  given  by  the  opening  counsel 
for  the  respondents,^"  How  do  you  account,  on  that  principle, 


for  the  supreme  fiscal  jurisdiction  of  tbe  Court  of  Excheqaer, 
and  tbe  supreme  criminal  jurisdiction  of  tbe  Court  of  Justidsrj?" 
I  could  not  observe  that  the  counsel  for  the  suspenders,  in  hii 
reply,  did  respond  to  that  challenge ;  unless  we  could  hold  it  to 
be  answered  by  the  counter  questions  put, — "  Is  it  no  dril 
wrong  to  be  deprived,  even  temporarily,  of  the  exercise  of  tbe 
rights  and  functions  of  tbe  ministry,  and  to  be  subjected  to  the 
intrusion  of  other  parties  substituted  in  tbe  discharge  of  tboss 
functioQS  against  our  will  ?"  I  am  afraid  this  somewhat  dedanuh 
tory  mode  of  dealing  with  tbe  point  will  not  do.  If  such  con- 
siderations as  these  were  admitted,  there  would  be  at  once  an 
overthrow  of  all  tbe  barriers  by  which  the  distinct  jorisdictiom, 
recognised  by  our  system  of  policy,  are  separated.  With  sll 
respect  for  tbe  dignity  and  importance  of  tbe  clerical  funetiooi, 
I  think  there  could  be  little  doubt  that,  tried  by  this  test  of 
civil  wrong,  the  prohibition  of  preaching,  for  a  few  months,  by 
the  Commission  of  the  Assembly,  is  somewhat  lower  in  the 
scale  than  the  infliction  of  penalties,  to  any  amount,  by  the 
Court  of  Exchequer,  or  the  pains  of  imprisonment,  transports- 
tion,  or  death,  inflicted  by  the  criminal  court.  And  if  such  s 
loose  view  of  tbe  matter  would  be  laughed  at,  if  offered  ss  the 
ground  for  interference  by  tbe  Court  of  Session  with  tboss 
separate  jurisdictions,  the  same  rule  must  apply  to  tbe  equslly 
distinct  jurisdiction  of  the  ecclesiastical  court.  For,  as  to  soy 
distinction  supposed  to  be  founded  on  the  superior  eflldency  of 
the  executorials  possessed  by  those  supreme  tribunals,  compered 
with  those  competent  to  the  church  courts,  I  entirely  disregard 
it.  In  tbe  question  of  jurisdiction,  it  affords  no  argument  one 
way  or  other.  If  it  operates  at  all,  it  creates  only  an  additional 
obligation  on  tbe  strong  to  be  the  more  scrupulous  how  tbey 
encroach  on  the  right  of  the  weak.  It  is  true  we  have  artillery 
strong  enough,  in  tbe  shape  of  interdicts,  and  diligence,  sod 
fine,  and  even  imprisonment,— and  tbe  church  courts  are  now 
despoiled  of  the  weapons  of  offensive  warliare,  once  strong 
enough  in  their  hands, — but  what  is  that  to  the  purpose  in  s 
question  of  right  ?  Tbe  defensive  armour  of  argument,  ressoo, 
and  justice,  at  least,  are  at  their  command;  and  I  trust  thoN 
are  tbe  arms  by  which  every  judicial  contest  in  this  Court  is, 
and  ever  will  be,  decided.  It  is  clear,  when  particular  subjects 
of  judicial  inquiry  are  appropriated  to  different  judicisl  instits* 
tjons,  the  only  point  for  the  civil  court  to  determine,  in  a  ques- 
tion of  jurisdiction,  always  must  be,  not  whether  the  thing 
complained  of  is  hurtful  to  the  feelings,  character,  fortune,  or 
person  of  the  complatuer,  but  whether  the  form  and  nessi 
through  which  thopc  supposed  injuries  are  inflicted,  are  within 
tbe  cognisance  of  the  Court. 

The  question,  then,  of  the  competency  of  a  jurisdiction  of 
review  must  be  investigated  by  a  somewhat  stricter  rule;  and, 
with  great  submission,  it  appears  to  me,  that  if  there  be  one 
rule  which  c»n  be  considered  as  fixed,  both  in  principle  snd  is 
practice,  it  is  this,  that  no  court  can  exercise  a  jurisdiction  of 
review,  unless  it  possess  jurisdiction  in  the  subject  of  the  judg- 
ment which  is  sought  to  be  reviewed.  There  are  esses,  no 
doubt,  in  which  a  court  may  possess  a  power  of  review,  though 
it  is  debarred  from  exercising  jurisdiction  in  the  matter  im  prima 
iuMtamtia,  But  those  will  all  be  found  to  involve — not  sn  ei- 
tension  of  the  jurisdiction  of  review  beyond  that  which  is  other- 
wise inherent  in  the  Court,  but  a  limitation  of  the  inherent 
jurisdiction  of  the  Court  from  considerations  of  expedieney, 
requiring  that  certain  matters  should,  m />rtai«  ins^on/ia  at  lesst, 
be  invebiigated  in  an  inferior  tribunal  of  the  same  dass.  Soeb, 
for  instance,  are  causes  proceeding  on  brieves ;  because,  aeeord- 
ing  to  Mr  Erskine,  *'  brieves  must  be  directed  to  inferior  judges," 
and  causes  regarding  sums  under  a  particular  amount,  and  others 
of  tbe  same  kind.  These  give  no  countenance  to  the  principle, 
that  a  court  may  have  the  jurisdiction  of  review  in  matters  not 
falling  within  its  own  proper  competency ;  but  are  merely  in- 
stnnces  of  the  limitation  of  the  jurisdiction  competent  to  thea, 
to  the  exercise  of  a  power  of  review ;  for  tbe  practical  reason, 
that  the  matters  can  be  more  conveniently  discussed,  in  the  first 
instonce,  in  tbe  inferior  court.  In  this  way,  the  greater  nenber 
of  civil  causes  cannot  be  taken  op  by  this  Court  until  they 
have  been  investigated  by  tbe  Lord  Ordinary;  and  the  House 
of  Lords  can  proceed  only  by  review  of  judgments  pronounced 
by  this  Court.  But  there  cannot  be  a  doubt  that  the  juris- 
diction of  review  rests,  in  all  of  these  cases,  en  the  inherent 
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jiiriftdiction  of  tbe  court  of  review,  in  the  subject  of  the  judgment 
appealed  froin. 

And  tbe  principle  do«e  not  rest  merely  on  tbeoreticml  yiews ; 
it  is  completely  boroe  out  in  practice.  It  has,  indeed,  been 
Tery  seldom  attempted  to  suspend,  in  this  Court,  tbe  judgments 
of  any  separate  supreme  tribunal.  The  questions  of  most  fre- 
quent occurrence  arose  in  attempted  suspensions  of  the  judg* 
nients  of  inferior  courts ;  and,  even  in  those  questions,  the  mode 
in  which  the  matter  was  contested,  affords  a  confirmation  of  the 
rule  and  principle  already  alluded  to.  As  those  inferior  courts 
frequently  had  a  mixed  jurisdiction,  civil,  fiscal,  and  criminal, 
and  as  this  Court  has  in  certain  matters  a  criminal  jurisdiction, 
the  point  taken  by  the  suspender  generally  was,  not  that  the 
Court  of  Session  had,  from  its  general  power  to  redress  wrong, 
a  jurisdiction  of  review  in  all  matters,  but  that  the  special  mat- 
ter of  the  judgment  suspended  truly  was  itself  civil,  or,  if  cri- 
minal, was  within  the  criminal  jurisdiction  of  the  Court  of  Ses- 
aion.  The  distinction  attempted  in  such  cases  frequently  in- 
volved points'of  great  nicety  and  difficulty ;  and  certainly  they 
■eem,  in  our  older  practice  at  least,  to  have  been  ruled  some- 
times on  very  questionable  grounds.  Thus,  for  a  long  time,  it 
iras  held  that  the  Court  of  Session  had  a  right  to  review  crimi- 
nal sentences  pronounced  by  the  Sheriff,  if  they  had  been  pro- 
nounced without  a  jury,  upon  the  somewhat  loose  notion  that 
these  were  matters  of  police.  But  the  rule  was  set  on  its  right 
footing,  and  has  ever  since  continued  so,  by  the  case  of  Berry 
p.  Walker  and  Bodgers  (17th  January  1809),  in  which  a  sus- 
pension of  the  sentence  of  a  Sheriff,  condemning  to  pillory  and 
inaprisonment,  was  found  incompetent  in  the  Court  of  Session, 
though  the  sentence  proceeded  on  a  trial  without  jury.  And 
certainly,  if  irregularities  in  procedure  could  have  let  in  the 
jurisdiction  of  the  Court  of  Session,  there  were  irregularities 
enough  there  to  justify  tbe  application.  The  whole  procedure 
aeems  to  have  been  pne  course  of  irregularity,  beginning  with 
tbe  complaint  itself,  offered  without  the  cooeourse  of  the  Pro- 
curator-fiscal. 

• 

.  Since  that  time  various  other  cases  have  been  determined  on 
Ihe  same  principle,  which  it  is  unnecessary  to  quote.  But  there 
are  two  pronooooed  on  the  same  day,  the  16th  May  1810,  which 
I  cannot  pass  over,  because  they  place,  in  the  clearest  light, 
the  principle  on  which  the' jurisdiction  of  review  in  this 
Court  truly  rests.  Those  are  the  cases  of  Johnstone  against 
Gutherie  and  Finlay.  The  first  was  an  advocation  from  the 
aenteoce  of  a  Sheriff  on  the  Statute  of  Usury,  in  an  action 
at  the  instance  of  the  Procurator-fiscal  for  the  triple  penal- 
ties, ad  vindiciam  publicam.  There  the  Court  sustained  its 
jurisdiction.  The  second  was  an  advocation  of  a  sentence  of 
fine  and  imprisonment  pronounced  by  the  Sheriff  without  a  jury 
in  a  complaint  against  the  same  party  for  subornation  of  perjury  i 
and  this  advocation  was  dismissed  as  incompetent. 

Now,  what  was  the  reason  of  this  difference  ? 

In  the  first  case,  it  is  dear  from  the  report,  that  the  defen- 
ders, the  advocators,  put  their  ease  on  this,  that  the  judgment 
nrost  be  viewed  as  involving  matter  falling  within  the  jurisdic- 
tion of  the  Court  of  Session.  They  maintained  that  the  offence 
charged  did  not  amount  to  nsory,  but  that,  at  all  events,  tbe 
complaint  demanding  penalties  alone  must  be  viewed  as  a  civil 
action,  or  at  least  an  action  cognisable  by  the  civil  court,  and 
bad  been  uniformly  so  treated,  as,  according  to  Mr  Hume,  there 
had  not  been  a  prosecution  of  the  kind,  in  tbe  Supreme  Criminal 
Court,  for  more  than  a  century.  Whether  considering  the  mat- 
ter then  as  civil,  or,  if  criminal,  as  falling  within  the  criminal 
jurisdiction  of  tbe  Court  of  Session,  the  jurisdiction  was  good 
according  to  the  principle  already  laid  down. 

But  in  the  other  ease,  in  which  the  subject  of  accusation,  su- 
liomation  of  perjury,  was  a  crime  not  cogniaable  by  tbe  civil 
court,  unlets  under  peculiar  circumstances,  which  did  not  there 
exist,  "  the  Court  was  unanimously  of  opinion,  that  wherever 
the  fine  was  solely  ad  tnndidam  pubHoam^  they  had  no  jurisdic- 
tion." Nothing  can  be  imagined  so  well  calculated  to  bring 
out  the  principle.  In  the  one  case  the  jurisdiction  of  review 
was  sustained  ;  and  in  the  other  it  was  disclaimed ;  the  test  for 
determining  the  point  in  both  cases  being,  whether  the  Court 
of  Session  had  or  had  not  inherent  jurisdiction  in  the  matter 
forming  the  subject  of  the  judgment  complained  of? 

And  the  principle  is  not  in  the  slighteal  degree  affected  by 


the  circumstance  of  aHeged  irregnUriries  in  tbe  procedure.  If 
the  matter  of  the  judgment  be  out  of  the  resort  of  the  civil 
court,  and  be  appropriated  by  law  to  a  different  class  of  tri- 
bunals, the  civil  court  is  not  understood  to  know  either  the  law 
or  the  forms  of  those  separate  tribunals.  The  irregularities 
committed  by  an  inferior  court  are  cognizable  only  by  the  higher 
tribunals  of  the  same  character.  If  committed  by  a  court  ab- 
solutely supreme,  they  are  not  reviewable  at  all,  and  can  only 
be  considered  as  unfortunate  instances  of  that  occasional  failure 
to  which  all  human  institutions  are  liable. 

Again,  when  the  right  of  review,  or  of  annulling  the  sentences 
or  judgments  of  courts  of  a  different  chsracrer  of  jurisdiction, 
is  put  on  the  alleged  excess  of  power  or  transgression  of  their 
due  limits,  it  is  necessary  to  make  a  distinction.  The  proposition 
will  be  found  to  be  true  or  false  according  to  the  meaning  at- 
tached to  the  terms ;  for  '*  excess  of  poWer  or  jurisdiction*'  has 
two  meanings.  It  may  mean  that  the  inferior  tribunal  has, 
without  going  out  of  the  province  of  the  courts  of  the  same 
class,  exceeded  its  power  in  regard  to  other  and  higher  tribunals 
of  that  class ;  as,  for  instance,  in  the  case  of  an  inferior  criminal 
court  pronouncing  sentence  for  a  crime  which  is  withheld  from 
its  cognisance,  and  reserved  for  the  higher  tribunals,  or  inflict- 
ing a  punishment  more  severe  than  it  was  entitled  to  do.  In 
another  sense,  excess  of  power  may  mean  the  transgression  of 
those  limits  by  which  the  jurisdiction  of  that  class  of  courts 
is  separated  from  that  of  another  and  totally  distinct  class  of 
courts. 

The  neeessity  of  this  distinction  is  obvious  in  this  question. 
Because  the  excess  of  power  of  tbe  first  kind  will  not  open  the 
power  of  review  to  any  court  but  a  superior  court  of  the  same 
character  of  jurisdiction.  The  infliction  of  a  punishment  by  an 
inferior  criminal  court,  severer  than  it  had  the  power  to  inflict, 
or  for  a  crime  which  was  reserved  from  its  cognisance,  would 
never  open  the  power  of  review  to  the  Court  of  Session,  but 
only  to  the  higher  criminal  court.  On  the  other  hand,  the  ex- 
cess of  power,  in  the  other  meaning  of  the  term,  would  open 
the  power  of  review  or  challenge  to  the  court,  on  whose  pe- 
culiar province  the  judgment  had  transgressed.  And  why? 
for  the  very  reason  which  I  have  assigned  above, — viz.,  that 
the  subject  of  tbe  judgment  complained  of  was  a  subject  in 
which  tbe  Court  complained  of  had  no  jurisdiction,  and  the 
Court  complained  to  had.  This  admits  of  being  brought  to  a 
simple  but  conclusive  test.  If  the  fiscal  courts  happened  to 
pronounce  a  judgment  encroaching  on  tbe  criminal  court,  or 
vice  vtrta,  there  would  be  no  room  for  a  suspension,  orsny  kind 
of  review  in  the  civil  court,  but  only  in  the  court  whose  juris- 
diction the  judgment  infringed.  I  hold  it,  then,  to  be  esta- 
blished, as  firmly  as  any  point  can  be  established,  both  by  theory 
and  by  the  most  authoritative  practice,  that  the  general  power 
of  the  Court  of  Session  to  redress  all  wrong  committed  by  other 
courts,  baa  no  existence  in  the  law  and  constitution  of  this 
country.  The  pure  and  sole  ground  for  interference  in  any  way 
of  the  Court  of  Session,  with  the  proceedings  of  any  separate 
class  of  courts,  is  not  that  those  courts  have  committed  wrong, 
and  exceeded  their  proper  jurisdiction,  but  that  they  have  done 
so  by  encroaching  on  ours. 

Holding  these  principles,  then,  to  be  fixed,  and  I  really  regret 
that  I  have  found  it  necessary  to  explain  my  views  of  them  at 
such  length,  let  us  apply  them  to  the  present  case.  A  judicial 
order  has  been  pronounced  by  the  Commission  of  the  General 
Assembly,  which  is  to  be  considered  as  an  inferior  ecclesiastical 
tribunal,  inasmuch  as  its  deliverances  are  subject  to  review  by 
the  General  Assembly.  By  that  order  Mr  Middleton  is  inter- 
dicted from  officiating  and  administering  ordinances  within  the 
parish  of  Culsaraond,  till  the  merits  of  the  complaint  are  dis- 
posed of ;  and  certain  members  of  the  Presbytery,  to  the  ex- 
clusion of  certain  others,  are  directed  to  take  measures  for  sup- 
plying his  place. 

Nnw,  on  the  principle  which  I  have  already  submitted,  there 
are  but  two  grounds  possible  on  which  tbe  right  of  review,  by 
suspension  or  otherwise,  in  this  Court,  can  be  sustained.  Bitfaer 
the  judgment  of  the  Commission  must  be  considered  as  not  in 
re  tetlesUuHca,  and  as  involving  matters  properly  civil ;  or  the 
Court  of  Session  most  be  held  to  have,  in  this  particular  matter, 
proper  ecclesiastical  jurisdiction.  These  are  the  issues  to  which 
tbe  question  of  jurisdiction  is  necessarily  brought. 
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Bur.  can  either  the  one  or  the  other  of  these  propositions  be 
made  out  ?  Can  they  be  even  plausibly  maintained  ?  I  confess 
it  appears  to  me  that  they  cannot. 

In  regard  to  the  first,  can  anything  be  well  considered  more 
purely,  more  exclusively  ecclesiastical,  than  a  prohibition  against 
one  clergyman  preaching  and  administering  the  sacraments,  and 
a  direction  to  certain  others  so  to  officiate  for  him  ?  If  this  be 
not  in  re  ecclesia»tica,  I  do  not  know  what  can  fall  under  the 
description.  For,  as  to  the  remark  that  civil  consequences  may 
follow  from  that  order,  it  is  here  quite  irrelevant.  It  will  be 
time  enough  to  discuss  the  validity  of  the  order  to  that  effect, 
when  any  question  as  to  civil  consequence  is  raised  in  a  civil 
action.  Here,  in  this  case,  as  to  the  competency  of  review,  we 
are  confined  to  the  consideration  of  the  order  itself,  whether  it 
be  in  re  ecclesiastica  or  not.  And  if  that  question  be,  as  I  think 
it  must  be,  answered  in  the  affirmative,  there  only  remains  the 
other  point,  forming,  on  that  view,  the  indispensable  condition 
of  our  power  of  review, — has  the  Court  of  Session  any  ecclesi- 
astical jurisdiction  whatever? 

Now,  I  should  have  thought  that  that  question  admitted  of 
little  doubt.  This  Court  was,  in  its  original  character  and  con- 
stitution, a  purely  civil  court.  In  some  particular  cases  it  has 
acquired,  by  usage  or  otherwise,  criminal  jurisdiction  ;  but  lam 
not  aware  of  any  authority,  in  principle  or  practice,  for  holding 
that  it  has  even  the  slightest  shred  of  any  ecclesiastical  juris- 
diction. Indeed,  all  the  authorities  are  directly  the  other  way. 
It  is  expressly  laid  down  by  Mr  Erskine,  (B.  I.  tit.  5,  §  24,) 
that  **  it  is  the  business  of  Presbyteries  to  inflict  Church  cen- 
sure on  offenders,  plant  ministers  in  vacant  churches,  and  ordain 
them,  translate  them  from  one  church  to  another,  suspend  them 
from  the  exercise  of  their  office,  and  deprive  them  of  the  office 
itself."  And  though  be  proceeds  to  state,  that,  in  civil  or  cri- 
minai  causes,  churchmen  are,  since  the  Reformation,  equally 
aubject  with  laymen  to  the  jurisdiction  of  the  magistrate,  he 
closes  with  the  observation, — *'  Yet  no  act  of  a  spiritual  nature 
can  to  this  day  be  exercised,  nor  any  spiritual  censure  inflicted, 
either  on  the  clergy  or  the  laity,  but  in  the  church  courts." 
And  it  evidently  follows,  from  the  same  principle,  that  no  spiri- 
tual censure  imposed  in  the  church  courts  can  be  withdrawn  or 
suspended  but  by  the  same  courts. 

But  it  would  be  doing  injustice  to  this  part  of  the  case  to  con- 
fine ourselves  to  these  mere  general  and  theoretical  views  of 
the  question.  It  admits  of,  and  indeed  requires  to  be  more 
closely  grappled  with.  For  to  me  it  does,  with  great  submission, 
Appear,  that  the  absolute  jurisdiction  of  the  church  courts  in 
such  matters,  and  the  positive  exclusion  ofallothercourts  what- 
ever, is  the  subject  of  positive  enactment  by  the  Statutes  of  this 
realm — enactments  far  more  explicit  and  unequivocal  than  could 
be  advanced  in  support  of  many  of  the  powers  exercised  with- 
out question  by  the  Court  of  Session.  Of  course,  in  discussing 
the  question  upon  this  ground,  I  throw  out  of  view,  as  entirely 
misplaced  here,  those  theological  propositions  upon  which  the 
Church,  naturally  enough,  perhaps,  sometimes  prefers  to  rest  her 
pretensions.  I  may  be  permitted,  however,  to  make  one  re- 
mark :  When  a  religious  system  embraces  particular  theological 
dogmas  in  regard  to  the  exclusively  spritual  supremacy  or  head- 
ship of  the  Church,  from  which  certain  practical  consequences, 
in  regard  to  the  independence  of  the  church  courts  on  ail  simi- 
lar tribunals,  necessarily  flow,  and  when  the  Legislature  sanc- 
tions and  adopts  that  system  as  the  established  religion  of  the 
Slate,  it  would  be  difficult  to  deny  that  it  eo  ipto  adopts  and 
sanctions  those  practical  consequences  as  to  jurisdiction,  which 
are  inherent  parts  of  the  system. 

That  implication  itself  would  go  far  to  sustain  in  this  country 
the  absolute  independence  of  the  church  courts  in  re  eccUaiastica. 
But  the  matter  is  not  left  to  stand  on  this  implication.  It  has 
been  made  the  subject  of  express  and  positive  enactment.  It 
would  appear  that,  as  early  as  the  year  1567,  the  jurisdiction  of 
the  Kirk  had  engaged  the  attention  of  the  Scotch  Parliament 
and  of  the  General  Assembly.  In  the  collection  of  the  '*  Acts  of 
Parliament,"  (fol.  edit.  Vol.  III.  p.  87,)  there  are  various  articles 
which  seem  to  have  been  drawn  up  by  the  General  Assembly 
for  the  consideration  of  Parliament.  One  of  these  is,—-"  That 
to  this  our  Kirk  be  granted,  and  by  this  present  Parliament  con- 
firmit,  sic  frcesome  privilege,  jurisdiction  and  authoritie,  as 
justly  appertatds  lu  the  true  Kirk,  and  that  na  other  face  of 


religion  be  permittit;  and  that  na  jurisdiction  ecclesiastical  be 
acknowledgit  within  this  realm  other  than  that  qubilk  as  sail  be 
within  this  Kirk,  or  flowes  frae  the  same." 

There  is  one  marginal  note  to  this  which  is  scored ;  but  the 
note,  appearing  to  be  ultimately  adopted,  is  simply  "  approvit.'* 
This  evidently  was  the  foundation  of  the  twelfth  Act  of  the 
Parliament  1567,  entitled,  anent  **  the  Jurisdiction  of  the  Kirk/' 
(fol.  edit.  Vol.  III.  p.  24,)  which,  for  some  reason  or  other,  is 
omitted  in  the  small  edition  of  the  Acts.  It  begins, — *'  Anent 
the  article  proponet  and  given  in  be  the  Kirk  to  my  Lord  Re- 
gent, &c.,  anent  the  Jurisdiction  justly  appertaining  to  the  true 
Kirk,"  &c.  The  enactment  is, — **  The  Kingis  grace,  with  auise 
of  my  Lord  Regent,  and  thre  Estatis  of  this  present  Parliament, 
hes  declarit  and  grantit  jurisdictioun  to  the  said  Kirk,  quhilk 
consist  is  and  standi  s  in  preicheing  of  the  trew  word  of  Jesus 
Christ,  correctioun  of  maneris,  and  administratioun  of  holy  sa- 
cramentis ;  and  declaris  that  there  is  na  other  face  of  Kirk,  nor 
other  face  of  religioun,  than  is  presentlie  by  the  favour  of  God 
establischeit  within  this  renlme;  and  that  thair  be  no  other  ju- 
risdiction ecclesiasticall  acknawledgeit  within  this  realme,  other 
than  that  quhilk  is  and  sail  be  within  the  same  Kirk,  or  that 
quhilk  flows  thairfrae  concerning  the  premisses."  And  it  con- 
cludes with  a  commission  to  certain  lords  and  ministers  '*  to 
seirche  furth  mair  specialle,  and  to  consider  quhat  other  speciall 
points  or  clauses  suld  appertaine  to  the  jurisdiction,  privilege, 
and  authority  of  the  said  Kirk;  and  to  declair  their  mindis 
thairanentis  to  my  Lord  Regent  and  the  Estatis  of  this  realm  at 
the  nixt  Parliament." 

The  meaning  of  this  enactment  I  think  clear.  It  is  not  thai 
preaching  of  the  word,  correction  of  manners,  or  Church  cen- 
sures, and  the  administration  of  sacraments,  are  exercises  of 
jurisdiction ;  that  would  be  absurd.  The  meaning  evidently  is, 
that  they  are  the  matters  or  subjects  to  which  the  exclusive 
jurisdiction  of  the  Kirk  relates;  that  the  authority  to  exercise 
those  functions,  as  it  flows  from  the  Kirk,  so  it  can  only  be 
bestowed,  suspended  or  withdrawn,  by  their  sentence.  And, 
accordingly,  the  enactment  is,  that  there  be  "  nae  utber  eccle- 
siastical jurisdiction  within  the  realm  uther  than  that  quhilk  is 
within  the  same  Kirk,  or  that  which  flows  tberefrae  coneeming 
the  premises," — i.  e.,  concerning  the  preaching  of  the  word, 
correction  of  manners,  and  administration  of  sacraments.  And 
the  object  of  the  commission  is  to  inquire  what  other  points 
should  appertain  to  the  jurisdiction,  privilege,  and  authority  of 
the  Kirk.  Calderwood,  in  giving  an  account  of  this  Statute 
(pp.  43,  44),  describes  it  as  ordaining  *'  that  there  shall  be  no 
other  jurisdiction  ecclesiastical  but  that  which  is,  and  shall  be, 
within  this  same  Kirk  concerning  preaching  of  the  word,  cor- 
rection of  manners,  and  administration  of  the  sacraments ;"  and 
concludes — **  So  ye  see  what  points  they  acknowledged  clearly 
to  appertain  to  the  jurisdiction  of  the  Kirk,  and  how  they  gave 
commission  to  search  more  specially,  and  to  consider  what  other 
special  points  and  clauses  could  appertain  to  the  jurisdictioD, 
privilege,  and  authority  of  the  said  Kirk." 

This  Act  is  repeated  in  the  sixth  Parliament  of  James  Vf., 
1579,  containing  a  renewal  also  of  the  commission.  Cap.  7  of 
the  Acts  of  Parliament,  folio  edition,  and  cap.  69  (p.  137)  of 
the  common  edition  of  the  Acts,  with  this  difference  only,  that 
the  latter  omits  the  commission,  and  gives  the  title  of  the  Sta- 
tute, '*  Quhairin  consists  the  Jurisdiction  of  the  Kirk,"  instead 
of  the  true  title,  "  Anent  the  Jurisdiction  of  the  Kirk,"  which, 
like  the  former  Act  1667,  it  bears  in  the  more  authentic  copy 
of  the  record  in  the  folio  edition. 

The  next  Statute  which  it  is  necessary  to  notice,  is  that  of 
1581,  cap.  99  (small  edition).  It  ratifies  and  approves  "  all 
freedoms  whatever,  privileges  and  immunities,  &c.,  given  by 
his  Hienesse  or  his  regents  to  the  true  and  baly  Kirk  presently 
established,  &c.  ftc,  all  and  whatsumever  Acts  of  Parliament, 
Statutes  made  of  before  by  his  Hieness  and  his  regentes  anent 
the  liberty  and  freedom  of  the  said  Kirk."  Various  Statutes 
are  particularly  enumerated,  and,  among  others,  one  entitled 
*'  Anent  the  Jurisdiction  of  the  Kirk,"  which,  from  the  title 
and  the  position  which  it  holds  io  the  enumeration,  is  clearly 
that  of  1567;  and  another,  with  the  same  title,  which  is  as 
clearly  that  of  1679. 

Then  comes  the  well-known  Act  1592,  cap.  116.  This 
Statute,  besides  its  various  provisions  respecting  the  gradation 
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of  Church  judieatoriM,  rati6et  all  rbe  Statutes  made  before  in 
favour  of  the  Kirk,  *'  and  specially  the  first  Act  of  the  Piirlia- 
roent  halden  at  Edinburgh  the  24th  day  of  October  1500  four 
score  and  ane  years,  with  the  baill  and  particular  Acts  therein 
mentioned,  quhilk  shall  be  as  sufficient  as  gif  the  same  were 
here  exprest."  This  is  the  Act  1581,  quoted  immediately  above, 
being  the  first  printed  Act  in  the  small  edition.  There  is  here 
clearly,  then,  through  the  medium  of  the  Act  1581,  what  is 
equivalent  to  an  express  ratification  and  re-enactment  in  this 
Statute  1592,  of  the  Acts  of  1567  and  1579,  "  Anent  the  Ju- 
risdiction of  the  Kirk,"  which  were  two  of  the  particular  Acts 
mentioned  in  the  Act  1581. 

The  Act  1592,  as  it  is  well  known,  fixes  the  government  of 
the  Kirk  by  certain  gradation  of  church  courts,  and  when  com- 
bined with  the  general  ratification  already  alluded  to,  I  think  it 
amounts  to  a  positive  enactment  that  church  government  shall 
be  absolute,  and  the  church  courts  exclusive,  at  least  in  all 
matters  declared  to  be  within  the  "jurisdiction  of  the  Kirk," 
by  the  Acts  1567  and  1579,  or  any  of  the  other  Statutes,  ex- 
pressly ratified  and  confirmed  through  the  medium  of  the  Act 
1581,  and  the  special  ratification  of  it  and  all  the  Statutes  men- 
tioned in  it. 

This  view  is  confirmed  by  other  parts  of  the  Statute,  ft 
abrogates  and  annuls  all  Statutes  made  at  any  time  before, 
"  against  the  liberty  of  the  true  Kirk,  jurisdiction  and  discipline 
thereof,  as  the  samin  is  used  and  established  within  the  realm ;" 
and  it  declares,  "that  the  Act  1584,  c.  129,  shall  nowise  be 
prejudicial  nor  derogate  anything  to  the  privilege  which  God 
has  given  to  the  spiritual  office-bearers  in  the  Kirk  concerning 
heads  of  religion,  matters  of  beresie,  excommunication,  collation, 
or  deprivation  of  ministers,  or  ony  siklike  essential  censures, 
speciallie  grounded  and  having  warrand  in  the  Word  of  God.*' 

It  is  unnecessary  to  enter  into  a  detail  of  the  changes  made 
on  these  Statutes  regarding  jurisdiction,  by  the  introduction  of 
Episcopacy  in  the  after  period  of  the  reign  of  James  VI.  That 
system  of  Church  policy  being  held  to  be  not  inconsistent  with 
some  degree  of  secular  supremacy,  changes  were  introduced  in 
regard  to  the  jurisdiction  of  the  Church,  considered  not  unsuit- 
able to  that  change  of  system ;  and,  as  the  Church  government 
connected  with  it  fell  under  the  sweeping  enactments  in  the 
latter  Parliaments  of  the  reign  of  King  Charles  I.,  and  as  these 
again  fell  under  the  general  rescissory  Acts  passed  after  the 
restoration  of  King  Charles  II.,  it  is  sufficient  to  come  down  to 
this  latter  period  when  Episcopacy  was  re-established.  And 
on  that  occasion  there  was,  besides  the  general  rescissory  Acts 
applicable  to  the  Statutes  passed  from  1639  to  the  Restoration, 
an  express  abrogation  of  the  Act  1692,  and  the  various  other 
Acts  passed  in  favour  of  the  Presbyterian  Church  government 
in  the  time  of  James  VI.  These  rescissory  or  negative  enact- 
ments, the  declaration  in  them  of  what  once  was,  and  is,  de- 
clared to  be  no  longer  law,  aflfords  the  strongest  confirmation  of 
what  I  conceive  to  have  been  law  in  regard  to  jurisdiction,  un- 
der the  former  Presbyterian  government  of  the  Church. 

The  Act  1662.  cap.  1,  small  edition.  Vol.  II.  p.  283,  is  en- 
titled,  **  An  Act  for  the  restitution  and  re-establishment  of  the 
ancient  government  of  the  Church  by  Archbishops  and  Bishops." 
It  sets  out  with  stating,  that  *'  the  ordering  and  disposal  of  the 
external  government  of  the  Church  doth  properly  belong  unto 
bis  Majestic  as  an  inherent  right  of  the  Crown,  by  virtue  of  his 
royal  prerogative  and  supremacy  in  causes  ecclesiastical.'*  And 
again, — *'  And  his  Majesty  considering  how  necessary  it  is  that 
all  doubts  and  scruples  which,  from  former  acts  or  practices, 
may  occur  to  any  concerning  this  sacred  order,  be  cleared  and 
removed,  doth  therefore  of  certain  knowledge,  and,  with  advice 
foresaid,  rescind,  cass,  and  annul  all  Acts  of  Parliament  by 
which  the  sole  and  only  power  and  jurisdiction  within  the  Church 
doth  stand  in  the  Church,  and  in  the  general,  provincial,  and 
presbyterial  assemblies  and  kirk-sessions ;  and  all  Acts  of  Par- 
liament or  Council,  which  may  be  interpreted  to  have  given  any 
church  power,  jurisdiction,  or  government  to  the  office-bearers 
of  the  Church,  their  respective  meetings,  other  than  that  which 
acknowledgeth  a  dependence  upon,  and  subordination  to,  the 
sovereign  power  of  the  King  as  supreme.  And  pariicularly, 
bis  Majestic,  with  advice  foresaid,  doth  rescind  and  annul  the 
first  Act  of  the  twelfth  Parliament  of  King  James  VI.,  holden 
in  the  year  one  thousand  five  bundled  and  ninety-two,  and  de* 


clared  the  same,  and  all  the  heads,  clauses,  and  articles  thereof, 
void  and  null  in  all  time  coming.*'  By  the  first  Act  of  the 
twelfth  Pariiament  of  King  James  VI.,  1592,  is  clearly  meant 
the  first  printed  Act,  being  the  well-known  Act  1592,  cap.  116, 
ratifying  the  Presbyterian  form  of  government  of  the  Church. 
I  think  the  fiiir,  and  even  necessary  inference  from  this  descrip- 
tion of  the  laws  terminating  in  the  Act  1592,  declared  to  be 
annulled,  is,  that,  by  the  law  as  it  stood  under  the  Act  1592, 
and  prior  Acts,  the  *'  sole  and  only  power  and  jurisdiction  In 
the  Church  did  stand  in  the  Church,  and  in  the  general  provin- 
cial Presbyterian  Assemblies  and  kirk-sessions,  and  that  that 
jurisdiction  was  not  dependent  upon,  and  subordinate  to,  the 
sovereign  power,  as  supreme,"  or  of  his  ordinary  courts  of  jus- 
tice,— being  the  declarations  exactly  equivalent  to  those  in  the 
Acts  1567  and  1579,  **  anent  the  jurisdiction  of  the  Kirk." 

The  next  Act  to  be  noticed  is  that  of  1669,  cap.  1 ,  by  which 
it  is  declared,  that  '  his  Majesty  hath  the  supreme  authority 
and  supremacy  over  all  persons,  and  in  all  causes  ecclesiastical, 
within  this  his  kingdom  ;"  and  it  concludes,  that  *'  his  Majesty, 
with  advice  and  consent  foresaid,  doth  rescind  and  annul  all 
laws,  acts,  and  clauses  thereof,  and  all  customs  and  constitu- 
tions,  civil  or  ecclesiastical,  which  are  contrary  to,  or  inconsis- 
tent with,  his  Majesty's  supremacy  as  it  is  hereby  asserted." 
Various  other  Statutes  were  passed  under  the  same  reign,  and 
directed  to  the  same  object, — such  as  the  Act  1681,  cap.  6, 
termed  an  Act  "  anent  religion  and  the  test,'*  in  which  the 
oatb  to  be  taken  by  all  functionaries,  civil  and  ecclesiastical, 
bears,  amongst  other  things,  that  **  the  King's  majesty  is  the 
only  supreme  governor  of  this  realm,  over  all  persons,  and  in 
all  causes,  as  well  ecclesiastical  as  civil." 

By  these  laws,  then,  the  Presbyterian  government  of  the 
Church  was  annulled  ;  and  the  whole  Acts,  including  the  Act 
1592,  establishing  the  principle,  which  is  understood  to  be  in- 
separable from  it, — viz.,  that  the  only  ecclesiastical  jurisdiction 
stood  within  the  Church  itself, — were  rescinded. 

So  stood  matters  until  the  Revolution,  when  the  restoration 
of  the  Presbyterian  government  was  one  of  the  objects  which 
first  attracted  the  attention  of  the  Legislature.  By  the  third 
Act  1689,  cap.  3,  Prelacy  is  abolished,  and  the  Statutes  restor- 
ing it  are  rescinded.  Then,  by  the  Act  1690,  cap.  1,  it  is  de- 
clared that  the  first  Act  of  the  second  Parliament  of  King 
Charles  II.,  entitled  Act  "  asserting  his  Majesty's  supremacy 
over  all  persons,  and  in  all  causes  ecclesiastical,  is  inconsistent 
with  the  Church  government  now  desired,  and  ought  to  be 
abrogat :  therefore  their  Majesties,  with  the  advice  and  consent 
of  the  Estates  of  Parliament,  do  hereby  abrogat,  rescind  and 
annul  the  foresaid  Act  in  its  whole  heads,  articles,  and  clauses," 
&c. 

Then  comes  the  Act  1690,  cap.  5,  by  which  the  Presbyterian 
Church  government,  as  ratified  and  confirmed  by  the  Act  1592, 
was  restored  ;  all  the  Statutes, — many  of  them  specially  enu- 
merated,— "  contrary  or  prejudicial  to,  inconsistent  with,  or 
derogatory  from,  the  Protestant  religion  and  Presbyterian  go- 
vernment established,  are  annulled,  rescinded,  and  made  void." 
The  special  enumeration  of  the  rescinded  Acts  includes  the  Act 
1662,  cap.  1,  being  that  introducing  Episcopacy,  and  which  re- 
scinded all  the  Statutes,  declaring  the  only  ecclesiastical  juris- 
diction to  be  within  the  Kirk  and  its  courts.  The  Act  1690 
also  rescinds  the  Act  **  anent  religion  and  the  test,"  1681,  cap. 
6,  and  ratifies  the  government  of  the  Church  as  ratified  and 
established  by  the  Act  1592,  "  received  by  the  general  consent 
of  this  nation  to  be  the  only  government  of  Christ's  Church 
within  this  kingdom,  and  reviving,  renewing,  and  confirming  the 
foresaid  Act  of  Parliament  in  the  whole  heads  thereof,  except- 
ing that  part  of  it  relating  to  patronage, — a  matter  which  does 
not  touch  the  present  question  respecting  jurisdiction. 

Such,  then,  is  the  constitution  of  the  Church  government, 
which  has  been  since  frequently  confirmed,  and  is  now  fully 
established  ;  and  I  think  it  fairly  warrants  the  following  infer* 
ences : — In  the  fir»i  place,  it  may  well  be  doubted  whether  thu 
Court  of  Session,  though  possessing  supreme  and  universal  juris- 
diction in  all  civil  causes,  can  be  considered,  like  some  supreme 
courts  in  other  systems,  as  the  general  depository  of  the  whole 
judicial  supremacy  vested  in  the  Sovereign,  not  otherwise  ex- 
pressly delegated.  But  even  if  it  could  be  so  considered, — and 
it  is  the  only  ground  for  holding  that  it  could  posseM  eccleaiai- 
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tical  jurisdiction, — all  claim  of  tbe  Court  of  Session  to  ecclesi- 
Mtical  jurisdiction  of  any  kind,  on  this  ground,  is  completely 
excluded  by  the  existing  laws,  declaring  that  there  is  no  supre- 
macy in  causes  ecclesiastical  vested  in  tbe  Sovereign.  Such 
supremacy  is,  by  the  Act  1690,  cap.  1,  expressly  declared  to  be 
inconsistent  with  tbe  establishment  of  the  Church  government, 
then  described  as  desired,  but  afterwards  definitively  fixed  by. 
the  Act  1690,  cap.  5,  which  forms  tbe  existing  law  of  the  land* 

^dly.  Not  only  are  tbe  whole  Statutes,  annulling  and  rescind- 
ing those,  by  which  '*  the  sole  power  and  jurisdiction  in  tbia 
Church  doth  stand  in  this  Church,*'  themselves  annulled  by  the 
Act  1690,  but,  by  the  same  Act  1690,  the  Act  1592  is  expressly 
ratified  and  renewed,  revived  and  confirmed,  **  in  the  whole 
i^ads  thereof."  Now,  one  of  the  most  important  heads  of  the 
Act  1^92  was  that  ratifying  and  approving  all  liberties,  privi- 
leges, immunities,  and  freedoms  granted  by  his  Hienes's,  &c., 
to  the  trew  and  balie  Kirk,  and  declared  in  certain  Statutes 
there  referred  to, — and  all  and  whatsoever  Acts  of  Parliament 
made  by  bis  Hieness  and  bis  regents  anent  the  **  liberty  and 
freedom  of  the  Kirk,  and  specially  the  first  Act  of  the  Parlia- 
ment halden  at  Edinburgh  the  24th  day  of  October  the  year 
of  God  one  thousand  four  score  ane  years,  with  the  baill  parti- 
cular Acts  there  mentioned,  quhilk  sail  be  als  sufficient  as  gif 
the  same  were  here  expressed."  So  that  all  the  particular  Acts 
mentioned  in  the  Act  1581  are  declared,  by  the  Act  1592,  to 
be  as  effectually  ratified  as  gif  tbe  same  were  here  expressed. 
And  agaiu,  the  Act  1690  ratifies  the  Act  1592  in  all  its  heads, 
and  thus  ratifies  and  re-enacts  all  the  Statutes  in  favour  of  the 
Church  mentioned  in  the  Act  1581.  Now,  it  has  been  already 
•hown,  that,  besides  various  others,  two  of  the  particular  Acts» 
specially  mentioned  in  the  Act  1581,  are  those  "  anent  the 
jurisdiction  of  the  Kirk,"  of  1567  and  1579.  So  that  it  ap- 
pears  to  me  clear  to  demonstration,  in  so  far  as  that  term  can 
be  applied  to  investigations  of  this  kind,  that,  by  the  statute 
law  of  Scotland,  there  is  no  other  jurisdiction  ecclesiastical  ac- 
knowledged within  this  realm,  than  that  quhilk  is  within  the 
said  Kirk,  concerning  the  preaching  of  the  true  word  of  Jesua 
Christ,  tbe  correction  of  manners,  and  the  administration  of 
the  sacraments, — being  the  declaration  of  these  Acts  1567  and 
1679. 

Then,  again,  see  bow  this  is  confirmed  by  other  Statutes.  By 
the  concluding  clause  of  the  Act  1693,  c.  22,  it  is  enacted, — 
**  That  the  Lords  of  their  Majesties'  Privy  Council,  and  all  other 
magistrates,  judges^  and  officers  of  justice,  give  all  due  assist? 
anre  for  making  the  sentences  and  tbe  censures  of  the  Church, 
and  judicatures  thereof,  to  be  obeyed,  or  otherwise  effectual." 
And  tbe  concluding  passage  of  the  Act  1695,  c.  22,  recommends 
to  her  Majesty's  Privy  Council  to  take  some  effectual  course 
"  for  stopping  and  hindering  those  ministers  who  are  or  shall  be 
Reposed,  by  tbe  judicatories  of  this  Established  Church,  from 
preaching  or  exercising  any  act  of  their  ministerial  function, 
which  they  cannot  do  after  they  are  deposed  without  a  high  con- 
tempt of  the  authority  of  the  Church,  and  the  laws  of  the  king- 
dom establishing  the  same." 

If  this  deduction  of  Statutes  be  correct,. and  I  am  not  aware 
of  any  flaw  in  it,  it  seems  to  me  to  determine,  and  that  upon 
the  unanswerable  grounds  of  statute  law,  that  neither  the  one 
requisite  nor  the  other  here  exists,  for  opening  the  power  of 
suspension  to  the  Court  of  Session.  To  warrant  this,  1  have 
submitted,  that  either  there  must  be  some  civil  matter  in  the 
Judgment  sought  to  be  reviewed,  or  this  Court  must  have  some 
ecclesiastical  jurisdiction.  Now,  as  to  the  first,  there  is  ab- 
solutely no  civil  matter  at  issue.  The  only  point  is,  who  shall 
preach  tbe  word,  and  administer  the  sacraments  within  the 
parish  of  Culsamond,  and  who  shall  not,  until  the  questions 
raised  in  the  petition  and  complaint  are  finally  determined.  It 
humbly  appears  to  me,  that  if  there  be  meaning  in  language, 
these  are  the  very  matters  which  are  declared  by  the  Acts  1667 
and  1579,  and  by  the  whole  spirit  and  tenor  of  the  other  Sta- 
tutes referred  to,  to  fall  within  the  jurisdiction  of  the  Church, 
and  to  be  matters  ecclesiastical.  2<2/y,  It  is  as  explicitly  enacted 
in  these  Statutes,  that  there  be  no  ecclesiastical  jurisdiction  with- 
in tbe  realm, — i.  e.,  no  jurisdiction  which  can  take  cognisance 
of  such  matters,  other  than  that  which  is  within  the  Kirk,  or 
flovvs  therefrom. 

My  reading  of  these  Statutes,  then,  is.  Is/,  That  by  the  sta- 


tute  law  of  this  realm,  the  subject  of  the  sentence  or  judicial 
order  complained  of  is  properly  ecclesiastical  s  and^  2dfy,  Thai 
the  civil  court,  possessing  not  a  particle  of  eeclesiastiod  juris* 
diction,  either  by  usage  or  Statute,  but  being  expressly  ez« 
eluded  by  Statute,  cannot  possibly  have,  upon  the  principles 
universally  recognised  in  all  analogous  cases,  any  jurisdiction 
whatever  to  interfere  with,  suspend,  review,  or  reverse  that  ju- 
dicial Older. 

Indeed,  in  this  view,  tbe  present  application  presents  a 
strange  inconsistency  with  the  clauses  which  I  read  from  tbe 
Acts  1693  and  1695.  By  those  enactments,  all  courts  and 
judges  are  required  to  assist  in  carrying  into  efifect  the  sen^ 
tences  and  censures  of  the  Church  judicatories,  and  making 
them  to  be  obeyed.  By  tbe  latter  Act  it  is  declared,  that  no 
minister  can  preach,  &c,  *'  after  being  deposed"  (and  the  same 
rule  must  apply  to  preaching  or  exercising  eccleuastical  functiont 
after  being  suspended  or  interdicted),  "  without  a  high  contempt 
of  the  authority  of  the  Church  and  the  laws  of  the  kingdom." 
Now,  what  is  asked  in  this  suspension  and  interdict,  but  to  ob- 
struct and  defeat  the  order  or  sentence  of  the  judicatures  of  the 
Church,  directly  in  the  hc9  of  the  Statute;  and  to  authorise,  so 
far  as  this  Court  can  authorise,  Mr  Middleton  to  preach,  though 
interdicted, — i,  e.,  to  do  that  which  tbe  Act  1693  declares  to  be 
"  a  high  contempt  of  the  authority  of  tbe  Church  and  the  laws 
of  the  land  ? 

While  it  humbly  appears  to  me  that  this  is  clear  on  the  Sta- 
tutes, I  think  it  equally  clear  that  it  is  confirmed  by  praotioe. 
in  60  far  as  tbe  inn^quency  of  any  similar  attempts  could  jus- 
tify the  use  of  such  an  expression.  There  is  hardly  to  be  found 
an  instance  of  any  attempt  to  interfere  with  tbe  peculiar  eccle- 
siastical jurisdiction  of  the  church  courts;  and  when  any  such 
attempt  has  been  made,  it  has  been  uniformly  unsuccessfiiL 
Even  in  the  elaborate  argument  which  we  have  beard,  I  do  not 
think  one  case  has  been  pointed  out  prior  to  the  case  of  Strath<« 
bogie,  14th  February  1840,  in  which  the  Court  of  Session  have 
ever  interfered  with  a  strictly  ecclesiastical  sentence.  That 
case  I  shall  afterwards  take  occasion  to  notice.  In  the  mean- 
time, I  may  further  observe,  that  ^ven  on  those  very  occasion^ 
on  which  the  Court  of  Session  did,  in  consequence  of  the 
questions  of  civil  right  involved  in  the  judgments  of  the  church 
courts,  review,  to  a  certain  effect,  those  judgments, — that  was 
always  done  solely  on  the  ground,  and  to  the  extent,  of  the 
civil  rights  so  involved  in  them,  and  on  many  occasions  under 
an  express  reservation  of  the  ecclesiastical  jurisdiction  of  tbe 
church  courts. 

But  I  think  it  unnecessary  to  go  into  a  detail  of  those  older 
cases,  because  the  whole  question  of  the  rights  of  the  civil  court 
to  control,  in  certain  matters,  the  church  courts,  and  the  true 
grounds  upon  which  that  control  rests,  are  clearly  brought  out 
in  the  case  of  Auchterarder, — a  case  which,  strangely  enough  as 
it  appears  to  me,  is  founded  upon  by  the  suspenders.  As  I  under- 
stand that  case,  it  is,  if  not  in  express  terms,  at  least  by  clear 
legal  implication,  an  authority  against  them  and  in  favonc  of  the 
respondents. 

"To  get  at  the  true  bearing  of  tbe  case,  we  must  not  be  satis* 
fied  with  a  merely  popular  view  of  it,  but  scrutinize  the  true 
object  of  the  action  and  grounds  on  which  it  was  determined. 

It  was  an  action  brought  by  the  patron  and  presentee  against 
tbe  Presbytery,  setting  forth  that  they  had  rejected  the  presen- 
tee, and  refused  to  take  him  on  trials,  solely  on  tbe  ground  of 
the  veto  or  dissent  of  the  majority  of  heads  of  families  in  tb^ 
parish,  and  without  any  special  objections  to  his  qualifications  i 
the  leading  declaratory  conclusions  being,  that  the  *'  Presbytery 
were  bound  to  take  him  upon  trial,  and,  if  qualified,  to  admit 
him."  "  That  the  rejection  of  the  pursuer  by  tbe  Presbyteryi 
without  making  trial  of  his  qualifications,  and  without  any  ob- 
jections having  been  stated  to  his  qualifications  or  against  his 
admission,  and  solely  in  respect  of  the  veto  or  dissent  of  the  pa-^ 
risbioners,  was  illegal  and  injurious  to  the  patrimonial  interests 
of  the  pursuers."  Though  the  summons  also  contained  petitory 
conclusions,  they  were  for  the  time  waived  by  the  puraaers.  It 
was  admitted  on  the  record  by  the  defenders,  that  "  the  rejec* 
tion  of  the  presentee  proceeded  exclusively  on  tbe  ground  of  (he 
veto,  or  dissents  exercised  by  the  alleged  majority  of  heads  of 
families  or  parishioners  of  Auchterarder.'* 

The  chief  defence  for  the  defenders,  contained  in  their  first 
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plea  in  law,  wai  rer^  general.  "By  tbe  laws  of  tbe  Church 
of  Scotland,  which  are  also  sanctioned  by  those  of  tbe  State, 
all  matters  relating  to  tbe  trial  and  induction  of  miniiters' 
(which  they  evidently  construed  as  meaning  all  matters  relat- 
ing to  the  settlement  of  ministers,)  "  are  subject  to  tbe  juris- 
diction of  tbe  -church  courts,  whose  sentences  are  final  and  con- 
clusive." 

Now,  if  the  Court  had  sustained  this,  forming  the  major  pro- 
position of  the  syllogism  involved  in  the  defenders*  argument, 
viz.,  that  all  matters  relating  to  the  settlement  of  ministers  are 
ecclesiastical,  and  suljject  to  the  jurisdiction  of  tbe  church 
courts,  and  had,  upon  that  assumption,  sustained  their  own  ju- 
risdiction to  control  the  proceedings  of  tbe  church  courts,  that 
inight  have  been  held  an  authority  against  tbe  suspenders.  It 
would  have  been  an  instance  of  the  Supreme  Civil  Court  con- 
trolling and  reviewing  the  ecclesiastical  court  i»i  re  ecclesiastica^ 
in  a  matter  properly  within  the  resort  of  the  latter.  But  tbe 
course  of  reasoning  there  followed,  and  which  led  to  the  decision 
against  tbe  defenders,  was  very  different.  Tbe  major  proposi- 
tion was  denied.  It  was  maintained  by  tbe  pursuers,  and  ulti- 
mately held  by  this  Court  and  tbe  House  of  Lords,  that  all  mat- 
ters relating  to  the  settlement  of  ministers  were  not  subject  to 
the  jurisdiction  of  the  church  courts :  that,  on  the  contrary,  there 
was  one  point  at  least  there  involved — namely,  tbe  right  of  pre- 
sentation— which  was  strictly  a  civil  right ;  and  that  that  civil 
right  was  infringed  by  tbe  Presbytery  giving  effect  to  their  only 
ground  for  rejecting  the  presentee,  according  to  their  own  ad- 
mission,— namely,  the  dissents  of  the  majority  of  the  beads  of 
families.  Tbe  true  ground  of  tbe  control  exercised  by  tbe  Su- 
preme Court  in  tbe  ease  of  Aucbterarder  was,  not  tbe  assertion 
of  any  right  to  control  the  ecclesiastical  courts,  or  review  their 
judgments  in  matters  properly  ecclesiastical,  but  that  the  Pres- 
bytery of  Aucbterarder  had  determined,  and  wrongfully  deter- 
mined, a  matter  civil,  by  holding  the  right  of  the  patron  to  be 
dependent  on  tbe  will  of  tbe  majority  of  tbe  heads  of  families-^ 
a  point  which  this  Court  and  the  House  qf  Lords  held  to  in- 
volve no  properly  ecclesiastical  matter  whatever.  In  order  to 
support  the  jurisdiction  of  the  civil  court,  it  was  found  neces- 
sary to  make  our,  as  a  preliminary,  that  the  church  courts  had 
gone  wrong,  not  in  re  eeclesioBtica,  but  in  re  civili — a  matter 
clearly  within  tbe  inherent  jurisdiction  of  tbe  civil  court,  and 
therefore  warranting  them,  according  to  tbe  very  principles  I 
have  already  taken  the  liberty  to  submit,  in  reviewing  and  con- 
trolling tbe  proceedings  of  the  ecclesiastical  court. 

That  this  was  the  true  ground  of  tbe  decision  must  be  per- 
fectly apparent,  not  only  from  tbe  opinions  of  the  majority  of 
the  Judges  in  this  Court,  but  from  those  of  the  learned  Lords 
who  moved  the  affirmance  in  tbe  House  of  Lords.  In  tbe  opi- 
nions of  all  the  Judges  who  composed  tbe  majority  in  tbe  Court 
of  Session,  sustaining  tbe  jurisdiction,  tbe  distinction  was  made 
between  the  proper  ecclesiastical  power  and  duties  of  tbe  Pres- 
bytery in  tbe  settlement  and  induction  of  ministers, — being  tbe 
determination  of  the  qualifications  of  the  presentee, — and  the 
merely  ministerial  duty  of  receiving  and  acting  on  tbe  presen- 
tation. In  regard  to  tbe  first  point,  it  seems  to  have  been  ad- 
mitted on  all  sides,  that  the  determination  of  tbe  church  courts 
would  have  been  by  tbe  force  of  the  Act  1567,  cap.  7,  final  and 
conclusive,  as  a  proper  exercise  of  ecclesiastical  jurisdiction  ; 
while,  in  regard  to  the  second,  it  was  held  that  tbe  rejection  ojf 
a  legal  presentation,  or  tbe  abridgement  of  its  operation,  by  giving 
effect  to  dissents,  without  cause  assigned,  was  an  infringement 
of  a  civil  right.  Indeed,  it  is  curious  enough,  that  one  of  the 
special  grounds  of  tbe  declarator,  on  the  part  of  tbe  pursuers, 
was,  that  tbe  Presbytery  had  committed  error  or  wrong*  not  in 
tbe  exercise  of  their  proper  ecclesiastical  jurisdiction,  but  in  re- 
fusing to  exercise  it,  by  delegating  that  duty  to  the  majority  of 
beads  of  fiusiliea.  Summons,  p.  9.  2d  and  4th  pleas  in  law 
for  pursuers.  P.  25,  Report  Aucbterarder  Case,  Vol.  I.,  and 
App.  p.  25. 

.   The  same  distinction  is  also  taken  in  the  House  of  Lords. 
(See  Lord  Brougham's  opinion,  pp.  19  and  20-24.) 

He  admiu  tbe  right  of  tbe  church  courts  to  determine  finally 
on  the  qualifications ;  but  he  denies  their  ecclesiastical  right  to 
adjudicate  on  tbe  rigbt  of  presentation,  which  be  takes  pains  to 
show  they  did  do,  and  did  wrongfully  do,  by  letting  in  the  dis- 
sents of  tbe  majority.     (See  passage,  p.  32  and  p.  38.) 


The  same  inference  as  to  the  grotmds  of  the  judgment,  in  lo 
far  as  concerns  jurisdiction,  is  to  be  drawn  from  the  opinion  of 
tbe  Lord  Chancellor.  (See  passages,  pp.  51,  59,  60,  and  roanv 
others.     Report  of  Supp.  to  Aucbterarder  Case:  Edin.,  1839.) 

Nothing  can  be  clearer  than  tbe  ground  on  which  jurisdiction 
was  in  that  case  sustained.  It  was  one  which,  in  sound  principle, 
could  not  be  denied, --.viz.,  that  tbe  act  complained  of  was,  in 
tbe  opinion  of  tbe  majority  of  tbe  Judges  here,  and  of  tbe  House 
of  Lords,  no  exercise  of  ecclesiastical  jurisdiction,  but  an  er- 
roneous and  wrongful  adjudication  on  a  question  of  civil  right. 
It  was  held  that  the  operation  of  the  dissent  of  the  m^ority  was 
tbe  same  in  principle,  and  nearly  the  same  in  degree,  as  if  the 
Presbytery  had  resolved  that  part  of  the  right  to  nominate  was 
truly  vested  in  that  majority.  That  being  clearly  a  question  of 
civil  right,  the  ground  of  decision  is  clearly  inapplicable  to  the 
present  case,  in  which  no  particle  of  civil  right  is  involved. 

It  is  true  there  was  another  point  determined  in  the  Anch- 
terarder  case ;  but  it  is  ene  which  is  not  here  disputed,  and 
which  does  not  touch  that  which  is  disputed.  It  was  held 
as  clear,  and  most  justly,  by  tbe  Court  here  and  by  the  Housq 
of  Lords,  that  as  the  jurisdiction  of  the  Court  depended  oa 
tbe  point  whether  tbe  particular  matter  was  civil  or  ecclesi- 
astical, the  Court  bad  jurisdiction  to  determine  whether  it  was 
the  one  or  tbe  other.  That,  there  is  no  room  to  dispute.  It  is 
only  saying,  in  other  words,  that  this  Court,  like  every  other, 
has  jurisdiction  to  determine  the  preliminary  point,  whether  i( 
has  jurisdiction  in  tbe  proper  matter  of  the  action  or  not.  Biat 
it  would  be  a  strange  conclusion  to  draw  from  this,  that 
therefore  the  Court  bad  such  jurisdiction  in  the  matter  of 
tbe  action.  Every  court  must  have  tbe  power  to  determine 
whether  it  has  jurisdiction  in  a  particular  matter  or  not  i 
but  having  got  so  far,  it  must  deil  with  the  question  ac^ 
cording  to  the  rules  of  law.  If  it  has  jurisdiction,  tbe  Court 
will  sustain  it ;  if  it  finds  tbe  coptrary,  it  will  so  determine. 
Now  that  is  just  tbe  course  which  is  to  be  taken  here.  I  admit 
that  this  Court  has  tbe  power  to  determine  whether  it  has  juri8«> 
diction  or  not.  Nobody  denies  it.  But  then  the  conclusion  I 
arrive  at  is,  that,  according  to  tbe  law  as  declared  in  the  Sta- 
tutes, and  even  according  to  tbe  principle  of  the  case  of  Auch* 
terarder  itself,  this  Court  is  bound  to  find  that  it  has  no  juris* 
diction,  and,  therefore,  ought  to  refuse  tbe  note  of  suspension. 

Tbe  case  of  Lethendy  was  a  corollary  from  the  principle 
adopted  in  tbe  case  of  Aucbterarder.  One  presentation  bad 
been  rejected  by  tbe  Presbytery  on  tbe  ground  of  the  dissents 
of  tbe  majority.  The  rejected  presentee  brought  a  declarator 
similar  to  that  in  tbe  case  of  Aucbterarder.  In  the  meantime, 
the  patron  gave  a  second  presentation  to  another  person.  The 
Court  granted  an  interdict  against  tbe  Presbytery  settling  tbe 
second  presentee  till  tbe  competition  of  rights  should  be  deter- 
mined ;  and  this  interdict  was  ultimately  found  to  be  within  the 
jurisdiction  of  tbe  Court.  There  being  there  a  competition  of 
civil  rights — there  being  in  fact  two  presentations — the  Court 
held  themselves  entitled  to  interdict  the  Presbytery  from  acting 
on  one  of  those  presentations  till  it  was  determined  by  tbe  civil 
court,  clearly  the  only  competent  court  in  that  matter,  which 
was  the  legal  and  valid  presentation. 

As  I  said  before,  tbe  case  of  Strathbogie,  February  1840,  is 
tbe  only  case  in  which  this  Court  has  ever  interfered  with  tbe 
judgment  of  a  church  court  in  a  matter  purely  ecclesiastical* 
There  it  certainly  was  so.  It  was  tbe  temporary  suspension  of 
certain  clergymen  from  tbe  exercise  of  their  functions;  and  your 
Lordships  did,  on  that  occasion,  sustain  the  jurisdiction  bypassing 
the  note  and  granting  tbe  interdict  as  craved.  But  I  may  be  al- 
lowed to  remark,  that  that  judgment  was  pronounced  in  absence, 
and  I  understand  that  it  is  now  under  reduction.  On  that  oc- 
casion, I  took  the  liberty  of  dissenting  from  the  opinion  of  the 
majority ;  and  the  view  I  then  took  of  the  case  has  been  odIv 
further  confirmed,  informed  as  I  now  have  been  by  that  which 
is  the  most  important,  indeed  the  only  satisfactory  source  of 
judicial  information — tbe  collision  of  debate  between  tbe  coo- 
tending  parties.  After  obtaining  and  considering  that  informa- 
tion, I  have  rested  in  tbe  opinion  which  I  held  in  tbe  case  of 
Strathbogie,  that  this  order  of  the  Commission  was  strictly  and 
purely  ecclesiastical,  and  that  there  is  no  jurisdiction  in  the  civil 
court  to  review  or  reverse  it  in  the  ferm  of  suspension,  or  any 
other  form. 
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With  regard  to  the  second  Stratbbogie  case  (Dec.  18, 1840), 
it  bat  no  application  ; — it  went  solely  on  the  consent  of  certain 
of  the  defenders.  Four  of  the  defenders  objected  to  the  juris- 
diction, while  seven  did  not  object  to  decree  being  pronounced 
in  terras  of  the  libel,— viz.,  that  the  Presbytery,  of  which  they 
were  all  members,  should  be  decerned  and  ordained  to  admit  the 
pursuer,  the  presentee.  The  Lord  Ordinary  did  not  repel  the 
objection  to  the  jurisdiction,  but  allowed  a  record  to  be  made 
up,  including  this  very  point  of  jurisdiction.  And  the  question 
came  to  be,  whether  the  Court  could  grant  decree  against  seven 
members  of  the  Presbytery,  while  the  question  of  jurisdiction 
was  in  dispute  at  the  instance  of  the  other  four  defenders?  The 
majority  of  the  Court  thought  it  competent,  and  decerned  ac- 
cordingly. But  that  was,  and  could  be,  only  a  judgment  of 
consent;  for,  in  so  far  as  the  matter  was  under  discussion  in 
foTO  eontenlioso^  the  jurisdiction  was  then,  and  still  remains, 
undetermined  in  that  case. 

But  the  mention  of  the  first  case  of  Stratbbogie  leads  me  to 
consider  the  single  and  special  ground  on  which  the  jurisdiction 
of  the  Court  was  there  rested,  for  I  agree  fully  with  the  Lord 
Ordinary  in  thinking  that  there  is  a  peculiarity  here  which  takes 
this  out  of  the  principle  of  the  case  of  Stratbbogie;  or,  to  speak 
more  correctly,  that  the  specialty  which  truly  ruled  the  Stratb- 
bogie case  does  not  exist  here. 

In  that  case,  Mr  Edwards  bad  obtained  a  presentation  to  the 
parish  of  Marnoch.  It  was  ultimately  rejected  by  the  church 
courts  on  the  dissents  of  the  majority  of  heads  of  families.  The 
judgment  in  the  case  of  Auchterarder  had  fixed  that  that  ground 
of  restriction  was  illegal,  and  the  presentee  ultimately  obtained 
declarator  similar  to  that  in  the  case  of  Auchterarder,  and  an 
interdict  similar  to  that  of  Lethendy,  against  the  Presbytery 
proceeding  on  another  presentation  in  favour  of  Mr  Henry. 
The  majority  of  the  Presbytery  of  Strathbogie  conceived  them- 
selves bound  to  proceed  in  terms  of  the  judgment  of  this 
Court  and  the  House  of  Lords,  in  opposition  to  the  injunc- 
tion of  the  Commission  of  the  General  Assembly.  And  the 
Commission,  holding  this  to  be  an  act  of  contumacy,  suspended 
the  majority  of  the  Presbytery  until  they  should  submit  to  the 
jurisdiction  of  the  Church.  This  led  to  the  suspension  and  in- 
terdict  on  the  part  of  the  majority  of  the  Presbytery,  calling  on 
this  Court  to  suspend  the  order  of  the  Commission,  and  to  in- 
terdict its  execution. 

Now,  I  think  it  impossible  to  read  the  opinions  there  ex- 
pressed by  the  majority  of  this  Court,  without  seeing  that  the 
true  and  only  ground  of  decision  was  the  illegality,  on  the  part 
of  the  Commission,  of  holding  an  act  of  obedionce  to  the  civil 
court  to  be  an  ecclesiastical  offence.  It  was  not  laid  down  as 
law  that  every  sentence,  purely  ecclesiastical,  was  subject  of  sus- 
pension by  the  civil  court,  but  that  that  particular  sentence  was 
so  reviewable,  because  it  was  pronounced  against  parties  for 
carrying  the  order  of  the  civil  court  into  execution.  This  cir- 
cumstance was  held  to  let  in  the  jurisdiction  of  the  Conrt  to 
set  it  aside.  Even  in  that  view,  I  could  not  concur  in  the 
judgment,  because  I  thought  the  question  as  to  the  jurisdiction 
of  review  necessarily  depended  on  the  subject  of  the  judgment 
itself,  and  not  on  the  rationes  decidendi  of  the  Court,  whose 
judgment  was  attempted  to  be  reviewed.  It  appeared  to  me 
then,  and  does  so  still,  that  if  any  procedure  at  all  could  have 
been  taken  on  the  supposed  abuse  of  the  ecclesiastical  juris- 
diction, to  the  end  of  embarrassing  and  impeding  the  course  of 
civil  justice,  it  must  be  procedure  for  contempt,  and  by  petition 
und  complaint,  and  not  by  suspension  and  review.  But  again, 
the  incompetency  of  even  this  last  mode  of  procedure  was  fixed 
in  a  very  strong  case  indeed,  that  of  M'Queen,  21st  December 
1791 ;  (Mor.  1791.)  But  without  going  further  into  this,  what 
I  meant  to  observe  is,  that  there  is  no  room  in  this  case  for  the 
application  of  the  principle  which  was  the  ground  of  decision  in 
the  case  of  Stratbbogie.  Here  the  order  of  the  Commission  did 
not  rest  on  grounds  which  were  illegaL  It  must  be  at  once 
apparent,  from  looking  at  the  procedure  in  this  case,  that  there 
were  grounds  for  the  Commission  issuing  the  order  in  question, 
without  touching,  in  the  slightest  degree,  on  any  one  matter 
fixed  by  any  judgment  pronounced  by  your  Lordships  or  the 
House  of  Lords. 

The  petition  and  complaint  on  which  the  deliverance  of  the 
Commission  was  granted,  contained  three  heads  of  objection 


against  Mr  Middleton's  settlement,— /rsf,  the  refusal  of  the 
Presbytery  to  receive  special  objections  against  the  presentee; 
secondly,  the  dissents  and  complaints  of  the  minority  of  the 
Presbytery,  and  the  protests  and  appeals  of  the  dissentient 
parishioners  against  their  different  findings;  and,  thirdbf,  the 
majority  of  dissents  of  heads  of  families  declared  to  be  conclusive 
against  the  presentee  by  the  Act  of  Assembly,  generally  termed 
the  Veto  Act. 

Now,  assuming,  on  the  autbority  of  the  judgment  in  the  case 
of  Strathbogie,  that  this  latter  ground  of  complaint  having  been 
declared  illegal  by  the  Court  and  the  House  of  Lords,  could 
not  warrant  the  Commission  of  Assembly  in  founding  on  it  any 
order,  though  in  itself  ecclesiastical,  which  was  not  voidable  by 
the  civil  court ;  and  though  it  were  further  admitted  that  the 
appeal  against  the  resolution  of  the  Presbytery  on  that  head 
were  tainted  with  the  same  illegality,  there  would  still  remain 
two  other  grounds  for  supporting  the  application, — namely,  the 
absolute  rejection  of  the  special  objections,  and  the  disregard 
by  the  Presbytery  of  the  complaints  and  appeals  against  that 
rejection.  And  if  these  two  latter  points  involve  no  illegality — 
no  infringement  of  the  judgment  of  the  Court — there  can  be  no 
room  for  questioning  the  exercise  of  the  ecclesiastical  authority 
of  the  Commission  in  acting  upon  them  by  the  temporary  inter- 
dict, till  the  merits  of  the  petition  and  complaint  were  disposed 
of.  For,  independently  of  the  English  cases  alluded  to  on  this 
point,  on  the  part  of  the  respondents,  it  seems  to  me  little  short 
of  an  absurdity  to  maintain,  when  a  judgment,  or  rather  interim 
order,  is  pronounced,  of  which  the  competency  or  incompetency 
depends  on  the  legality  or  illegality  of  the  grounds  of  the  appli- 
cation for  it,  that  the  judgment  must  be  held  incompetent,  if 
only  one  ground  out  of  the  three  assigned  for  the  application  is 
had.  I  am  inclined  to  hold  the^ntrary,  that,  both  in  law  and 
common  sense,  the  competency  of  the  order  must  be  sustained 
if  any  one  of  the  grounds  assigned  for  the  application  is  good. 
And  that  is  the  course  invariably  followed  in  our  own  practice  as 
to  interim  interdiclsc  The  strange  assumption  involved  in  the 
contrary  opinion, — viz.,  that  a  court  must  be  held  to  have  gone 
on  the  bad  ground  alone,  and  not  on  the  good, — is  too  extrava- 
gant to  require  a  formal  refutation. 

Here,  then,  the  question  arises, — Where  was  the  illegality 
of  the  parties  and  the  minority  of  Presbytery,  requiring  the 
Presbytery  to  consider  the  special  objections  ?  And  if  there  was 
no  illegality  in  that,  how  were  the  majority  of  the  Presbytery 
entitled  to  reject  the  special  objections,  and  to  refuse  to  admit 
the  appeal,  and  to  proceed  with  the  settlement  contrary  to  the 
express  provision  of  the  Act  of  Assembly  1732?  For  it  is  in 
vain  to  refer  to  the  authority  of  Bankton  as  to  the  reasons  for 
passing  this  Act  of  Assembly.  Whatever  may  have  been  the 
object  or  motives  of  those  who  introduced  it,  its  enactments  are 
unequivocal,  unqualified,  and  imperative.  It  declares,  that  after 
appeal,  all  procedure  shall  stop  short  of  the  actual  settlement. 
As  yet,  I  have  seen  no  satisfactory  answer  on  the  part  of  the 
suspenders  to  the  above-mentioned  questions.  It  is  said,  in- 
deed, that  the  right  of  parishioners  to  tender  special  objections 
is  part  of  the  Act  of  Assembly  1834 ;  that  these  provisions  are 
merely  solisidiary  to  the  main  object  of  supporting  the  dissent 
of  the  majority  of  heads  of  families ;  and  that  the  whole  of  this 
Act  was  declared  illegal  by  the  judgment  of  this  Court  and  the 
House  of  Lords  in  the  case  of  Auchterarder.  This  does  seem  an 
extraordinary  misapprehension.  We  have  only  to  read  the  Act 
itself,  and  the  proceedings  in  that  well-known  case,  in  order  to 
satisfy  ourselves  of  the  contrary.  So  fisr  from  the  clauses  of 
the  Act  being  subsidiary  to  what  is  termed  the  veto,  the  regu- 
lations are  totally  distinct  in  their  object  and  nature.  In  the 
event  of  a  majority  of  dissents,  the  presentee  is  to  be  rejected. 
But  if  there  be  not  a  dissent  of  the  majority  without  reasons, — 
if  there  be  no  veto,  and  any  one  or  more  of  the  beads  of  families 
state  special  objections,  those  special  objections  are  to  be  re- 
ceived and  disposed  of  according  to  the  rules  prescribed  by  the 
4th,  5th,  6th,  and  7th  articles  of  the  regulations.  And  it  is 
only  in  the  double  event  of  there  being  no  special  objections, 
and  no  dissent  by  a  m;ijority  of  beads  of  families  at  the  meeting 
for  moderating  a  call,  that  the  Presbytery  is  entitled  to  proceed 
with  the  settlement.  How  can  it  be  said  that  the  tender  of 
special  objections  is  subsidiary  to  the  veto,  when  the  former  arc 
contemplated  only  in  the  case  of  the  veto  not  taking  place  ? 
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But,  again,  where  ii  there  any  ground  for  the  statement,  tbat 
tbe  judgment  of  this  Court  and  the  House  of  Lords,  in  tbd 
case  of  Auchterarder,  determined  tbe  general  illegality  of  tbe 
Act  of  Assembly  1834?  Wby,  in  so  far  as  I  can  see,  tbe  Act 
of  Assembly,  though  fully  commented  on  in  argument,  is  never 
once  mentioned  in  tbe  summons.  The  single  ground  taken 
there,  and  I  think  most  property  taken,  was  the  rejection  of  tbe 
presentee  on  tbe  ground  of  tbe  majority  of  dissents ;  and  tbat 
is  set  forth  in  the  summons  without  any  mention  whatever  of 
the  Act  of  Assembly,  of  which  it  happened  to  be  a  part.  Nay, 
further,  the  summons  seems  evidently  to  imply  that  no  excep- 
tion could  be  taken,  or  was  intended  to  be  taken,  to  the  regu- 
lations of  the  Act  respecting  special  objections.  One  of  tbe 
grounds  of  tbe  summons  is,  that  the  Presbytery  refused  to  take 
the  pursuer  on  trials,  though  duly  qualified,  &c.,  '*  and  though 
no  objections  had  been  stated  against  bis  qualifications.**  ^  And, 
again,  that  the  Presbytery,  by  rejecting  the  pursuer  without 
making  trial  of  his  qualifications,  and  without  any  objections 
having  been  stated  to  his  qualifications,  acted  illegally ;  and,  as 
the  pursuer  had  been  rejected  before  trials,  and  at  meetings  of 
the  Presbytery,  long  before  there  were  any  means  for  letting  in 
all  and  sundry  to  make  objections,  after  the  edict  was  finally 
served  for  admitting  him,  I  think  tbe  summons  very  fairly  im- 
plies an  admi8:»ion,  that  there  would  have  been  no  illegality  in  tbe 
tender  of  special  objections  at  those  meetings.  This  appears 
sritl  more  strongly  from  the  pleas  in  law,  and  particularly  tbe 
third :  *'  As  no  objections  were  stated  to  the  qualifications  of 
the  presentee,'*  &c.,  "  the  Presbytery  were  bound  to  lake  him 
on  trials,** — expressions  which  clearly  imply  that  special  ob- 
jections were  competent  before  taking  bim  on  trial.  And 
this  is  set  completely  at  rest  by  tbe  express  admission  made 
by  tbe  opening  counsel  for  the  pursuers  in  the  case  of  Auch- 
terarder,— my  friend,  .Mr  Whigham,  who,  of  all  persons,  both 
as  a  member  of  Assembly  and  counsel,  was  least  likely  to  mis- 
apprehend tbe  true  object  of  the  action.  He  expressly  states 
(p.  55),—**  If  your  Lordships  will  turn  to  tbe  4th,  5tb,  and 
6th  sections  of  the  regulations  of  tbe  General  Assembly  of  1834, 
you  will  find  they  just  carry  out  this  general  principle  of  the 
general  law  of  tbe  Church ;  and,  so  far,  these  regulations  are  not 
now  excepted  against.'* 

I  cannot  help  thinking,  therefore,  tbat  if  the  Commission  went 
wrong  in  holding  tbe  tender  of  special  objections,  at  tbat  period 
of  the  proceedings,  to  be  legal,  and  the  rejection  of  them,  with- 
out consideration,  an  unwarrantable  act  on  tbe  part  of  the  Pres- 
bytery, they  have  been  strangely  misled — not  only  by  tbe  case  of 
Auchterarder,  but  by  tbe  concurring  authority  of  all  parties  in 
the  General  Assembly.  For,  in  the  year  1833,  prior  to  the 
passing  of  the  Act  "  anent  Calls,"  it  was  carried  by  a  vote  of  the 
Assembly — '*  Tbat  in  all  cases,  it  is  competent  by  the  law  of 
tbe  Church,  sanctioned  by  the  law  of  the  land^ompetent  for 
the  beads  of  families  in  full  and  regtilar  communion  with  the 
Church, — to  give  in  to  the  Presbytery  objections,  of  whatever 
nature,  against  the  presentee,  or  against  the  settlement  taking 
place ;  that  the  Presbytery  »hall  dt^liberately  consider  these  ob- 
jections ;  and  that,  if  they  find  them  unfounded,  or  originating 
from  causeless  prejudice,  they  shall  proceed  to  the  settlement ; 
but  if  they  judge  they  are  well  founded,  that  they  reject  the  pre- 
eentation,  the  presentee  being  unqualified,  it  being  competent  for 
the  parties  to  appeal  from  the  sentence.*'  (  Report  of  debate 
1833,  p.  43:  Edinburgh,  1833.)  And  a  committee  was  ordered 
to  draw  up  the  necessary  regulations. 

In  the  following  year,  when  the  report  ordered  by  this  vote 
bad  been  given  in,  the  motion  made  by  Vr  Mearna,  in  opposition 
to  that  which  ultimately  sanctioned  tbe  veto,  was,  tbat  the 
**  report  of  last  yearns  committee  be  approved  of,  and  sent  to  all 
tbe  presbyteries  of  the  Church,  with  a  view  to  its  being  declared 
the  law  of  the  Church  in  reference  to  calls.**  But  tbe  commit- 
tee's report  contains  regulations  as  to  special  objections,  almost 
identical  with  those  on  the  same  sulnect,  in  what  is  called  the 
Veto  Act.  (  Report  of  Proceedings  of  General  Assembly  1834, 
pp.  61,  62:  Edinburgh,  ]834>)  And  as  all  tbe  members  of 
Assembly  supported  either  one  measure  or  tbe  other,  tbe  result 
in  obvious,  tbat  the  competency  of  tendering  special  objections 
before  takinfc  tbe  presentee  on  trials,  and  at  the  particular  period 
wbicb  the  Church  thought  most  convenient,  was  recognised  as 
tbe  law  of  tbe  land  and  tbe.  law  of  tbe  Church  by  the  whole . 


members — churchmen,  lawyers  and  Judges— of  wbicb  tbe  Gene- 
ral Assembly  was  composed. 

And  what  reason  could  possibly  be  given  against  this  ?  It  is 
said  that,  by  law,  tbe  proper  time  for  tendering  objections  by  the 
parishioners  was  after  the  edict  intimating  tbe  settlement,  and 
at  tbe  meeting  finally  held  for  that  purpose.  But,  in  the  Jirti 
place,  though  the  edict  was  employed  for  tbe  purpose  of  publish- 
ing the  opportunity  that  all  the  parishioners  might  have  of  stat- 
ing objections,  I  see  no  authority  for  holding  that  special  objec- 
tions might  not,  by  the  law  of  the  Church,  have  been  given  in 
at  any  time.  That,  at  least,  is  the  law  laid  down  by  all  parties 
in  tbe  General  Assembly.  But,  secondly^  when  it  is  said  tbat 
tbe  tendering  of  special  objections  only  after  the  edict,  was  the 
law  of  the  land,  it  is  forgotten  that  it  was  the  law  of  tbe  land, 
only  because  it  was  the  law  or  usage  of  the  Church.  If  the 
Church  was  entitled  to  receive  and  dispose  of  special  objections, 
there  was  surely  no  unreasonable  stretch  of  power  in  fixing  the 
time  when  those  special  objections  could  be  most  conveniently 
received,  and  most  satisfactorily  investigated.  And,  again,  to 
try  this  by  another  test,  although  it  be  now  fixed  tbat  the  patron 
has  a  civil  interest  in  bis  right  of  presentation,  to  tbe  eflfect  of 
preventing  the  church  courts  from  communicating,  through  tbe 
medium  of  dissents  without  cause  assigned,  any  part  of  bis  right 
to  the  majority  of  tbe  parishioners,  can  it  be  held,  on  any  intelli- 
gible principle,  that  either  be  or  bis  presentee  has  a  jui  ^vtfsi/iifii, 
a  civil  interest,  in  holding  the  Church  bound  to  investigate  sp^. 
cial  objections  only  after,  and  not  before  serving  tbe  edict? 
And  if  the  case  of  Auchterarder  bad  been  put,  not  on  tbe  reject 
tion  of  the  presentee  in  virtue  of  tbe  dissents  of  the  majority^ 
but  on  tbe  circumstance  of  the  Presbytery  receiving  and  consi- 
dering special  objections  before,  instead  of  after,  tbe  final  serving 
of  tbe  edict,  can  any  one — churchman  or  lawyer — seriously  be- 
lieve tbat  either  this  Court  or  the  House  of  Lords  would  have 
sanctioned  tbe  action  ?  I  think  this  question  is  sufficiently  an- 
swered— not  only  by  tbe  generahconsiderations  above  alluded  to, 
but  by  the  record,  the  argument,  and  the  opinions  delivered  in 
tbe  case  itself. 

With  regard  to  tbe  contents  of  tbe  special  o^ections,  I  can 
say  nothing.  Whether  they  were  good  or  bad,  f  have  no  means 
of  knowing.  It  rather  appears  to  me  tbat  they  cannot  be  much 
worse  than  the  reasons  assigned  by  the  majority  of  the  Pres« 
bytery  for  refusing  to  receive  and  consider  them.  But  their 
soundness  or  sufficiency  is  not,  and  cannot  be  before  us.  Tbe 
ground  of  the  petitioners*  complaint  to  the  Commission  was, 
not  that  the  Presbytery  rejected,  cau$a  cognila,  objections  which 
they  ought  to  have  sustained ;  but  that  they  had  refused  to  re- 
ceive them,  and  to  consider  whether  they  were  sufficient  or  not. 
Such  being  the  nature  of  the  complaint,  these  parties  were  not 
called  upon, — indeed,  I  do  not  think  it  would  have  been  in  form 
for  them  to  bring  forward  their  special  objections  In  this  pro- 
cedure. 

I  may  here  notice,  however,  another,  and  I  think  a  very  ex- 
traordinary exception,  taken  to  tbe  competency  of  tendering  those 
special  objections  to  tbe  Presbjrtery  at  tbe  particular  time  when 
they  were  tendered.  It  was  said  that,  even  by  tbat  new  law  of 
the  Church,  special  objections  are  not  to  be  received,  unless 
there  be  no  dissent  by  a  majority  of  beads  of  families ;  and  that, 
consequently,  even  by  the  Act  of  Assembly,  special  objections 
could  not  be  received,  because,  in  this  case,  there  was  a  majority 
of  dissents.  I  am  not  sure  that  I  understand  the  argument,  but 
that  seemed  to  me  to  be  its  meaning.  This  does  seem  a  strange 
perversion.  True,  if  the  Presbytery  had  given  eflfect  to  the 
veto  by  rejecting  the  presentee,  there  would  have  been  no  oc- 
casion for  investigating  the  special  objections.  But  as  they  did 
not,  is  it  not  quite  clear  that,  in  fair  construction  and  sound  sense, 
the  special  objectors  just  stood  in  the  same  situation  as  if  the 
power  of  dissent,  without  reasons  assigned,  had  failed,  from  tbe 
deficiency  of  number,  or  any  other  cause  ?  The  object  of  tbe  re- 
solution wa%  that,  even  if  there  were  not  a  sufficient  amount  of 
dissent,  without  reasons,  tbe  presentee  should  still  be  exposed  to 
special  objections ;  and  tbe  argument  involves  the  strange  pro- 
position, tbat  the  presentee  roust  escape  from  tbe  special  ob- 
jections, because  be  bad  also  been  refused,  without  reason  as- 
signed, by  the  majority  of  the  heads  of  families* 

Upon  these  grounds,  I  think  it  perfectly  clear  tbat  the  tender 
of  special  objections  in  this  case  stood  opposed  to  no  law,  and  to 
no  points  fixed  by  tbe  judgments  of  the  civil  court.     Conse- 
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queatly,  the  refusal  of  those  special  objections,  and  the  rejection 
of  the  appeals  founded  on  that  refusal,  seem  to  me  to  have  been  a 
perfectly  justifiable  ground  for  the  Commission  entertaining  the 
petition  and  complaint.     In  the  firtt  place,  in  so  far  as  I  can 
Judge  of  the  laws  of  the  Church,  the  absolute  refusal  of  the  ob- 
jections, without  consideration,  was  illegal  by  that  law ;  and, 
2(/(y,  the  proceeding  to  the  settlement,  in  the  face  of  the  appeal, 
was  directly  in  riolation  of  the  Act  of  Assembly  1732.     But 
really  I  do  not  feel  myaelf  authorised  to  go  into  the  inquiry  as  to 
the  law  of  the  ChurcL     Whether  the  Presbytery  were,  accord- 
ing  to  their  own  law,  right  or  wrong  in  taking  the  course  they 
did,  will  be  determined  by  the  Church  Courts,— bjr  the  Synod  or 
by  the  appeals,— or  bv  the  Commission,  in  disposing  of  the  pe- 
tion  and  complaint,    it  cannot  surely  be  held,  that,  if  the  church 
coartt  go  wrong  in  their  own  law,  or  their  own  procedure,  we 
are  entitled  to  set  them  right-   On  the  contrary,  the  only  ground 
for  the  judgment  in  the  case  of  Strathbogie  was,  that  they  had 
abused  their  own  law  and  procedure  to  defeat  ours ;  so  that  it  is 
enough  for  my  view  of  the  case,  that  the  interdict  or  order  of  the 
Commission  here,  did  not  proceed,  as  in  the  case  of  Strathbogie, 
upon  grounds  hostile  to  points  fixed  by  your  Lordships  or  the 
House  of  Lords.     There  were  grounds  which  were  good,  in  so 
fitf  as  I  am  informed,  according  to  ecclesiastical  law,  and  which 
here  were,  at  all  events,  no  violation  of  the  judgments  of  any 
dvil  court ;  so  that,  even  assuming  the  principle  on  which  juris- 
diction was  supported  in  that  case  of  Strathbogie  to  be  correct, 
that  principle  does  not  apply  to  the  present,  inasmuch  as  there 
is  here  a  purely  ecclesiastical  sentence  or  order,  resting  on  grounds 
which  had  never  been  determined  hy  any  civil  court  to  involve 
any  violation  of  civil  right. 

But  I  have  already  given  my  reasons  for  deciding  this  case  on 
the  broader  ground.  I  think  this  order  of  the  Commission  was 
purely  ecclesiastical.  It  related  exclusivelv  to  the  discharge  of 
ecclesiastical  functions,  the  preaching  of  the  word,  and  the  ad- 
ministrations of  the  sacrament,  in  the^  parish  of  Culsamond, — 
points  in  which  this  Court  never  had  jurisdiction,  and,  in  regard 
to  which  such  jurisdiction  appears  to  me  to  be  denied  to  this 
Court,  and  confined  to  the  church  courts,  by  express  Statutes, 
and  the  whole  object  and  spirit  of  the  Church  government  esta- 
blished by  law  in  the  country. 

On  the  more  general  grounds,  then,  maintained  by  the  sus- 
penders, t  think  the  jurisdiction  cannot  be  sustained,  and  that  the 
note,  if  resting  on  those  grounds,  ought  to  be  refused,  as  wa9 
done  by  the  Lord  Ordinary. 

As  to  the  power  or  competency  of  the  Commission  as  a  court, 
there  can  be  no  objection  to  the  course  your  Lordships  have 
auggested,  of  reserving  that  point  till  the  bill  be  passed  **  to  try 
the  question.**  But  as  that  course  necessarily  implies  that  the 
jurisdiction  of  the  Court,  on  that  ground,  is  questionable,  I  think 
the  interdict  must,  even  on  that  view^  be  in  the  meantime  re- 
fused. 

The  Court  pronoaneed  the  following  interlocator : 

*^  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
agaiiMt,  and  remit  to  his  Lordship  to  pass  the  note  of  suspension, 
and  grant  the  interdict  as  craved." 

Note  of  authorities  referred  to  by  the  counsel  in 
their  pleadings. 

Mr  IMGLIS. 

Jurisdiction  of  Court  of  Session, — Campbell  v.  Brown,  Si 
Wilson  and  Shaw,  448,  (Lord  Lyndhurst.)  Strathbogie  Case, 
pp.  26  and  27  of  separate  Report,  (Lord  Gillie8*8  Speech) ;  ibid. 
90.  and  31,  (Lord  Mackenzie).  Heritors  of  Corstorphine  v, 
Ramsay,  19th  March  18}2.  Dickson  of  Kilbucho  v.  Heritors 
of  Newlands,  6th  February  1768 ;  Mor.  7464.  Beaurain  v. 
Sir  Wm.  Scott;  16  Vesey,  junr.,  346.  Lords  Brougham  and 
Cottenham  in  Auchterarder  Case,  pp.  38-9  and  57-6.  Statute 
1592.  c.  116.  Erskine,  L  5,  24.  Opinions  of  Lords  Gillies 
and  Mackenzie  in  Edwards  v.  Presbytery  of  Strathbogie,  18tb 
December  1840. 

Jurisdiction  of  the  Commission Erskine,  L  2,  §  2.  3,  13, 

14,  15.  Bankton,  IV.  2,  8.  Erskine,  I.  5,  24  Bankton, 
IV.  22,  1.  Confession  of  Faith,  1560,  as  in  Thomson's 
edition  of  Acts,  pp.  526,  530,  533.  Acts  in  1567.  Same  Con- 
fession  ratified.  Vol.  111.  p.  24;  p.  23,  cap.  7.  Act  1574,  5th 
Hafckt  Commission  of  Pafliament  appointed.  Vol.  III.  p.  80. 


Repeated  15th  July  1578 ;  ibid.  p.  105.  26tb  October  1579 ; 
ibid.  p.  137.  Acts  of  1584.  Act  1592,  c  116,  read  in  con- 
nection  with  chap.  131  of  Acts  1584.  Book  of  Kirk  (Peter- 
kin),  p.  498.  16th  May  1601. 

Merits Hill's   Theological  Institutes,   p.   206.     Dunlop's 

Parochial  Law,  pp.  291,  sequen.  Sections  243,  253.  4,  7,  8, 
(2d  edition).  Regulations  appended  to  Veto  Act  (1841),  pp. 
80  and  31  of  printed  Act  of  Assembly.  Case  of  Legertwood, 
Assembly'  1708,  printed  Acts,  and  Peterkin's  Compendium, 
Vol.  L  p.  482.  Act  of  Assembly  1732,  c.  6.  Bankton,  IV. 
22,  25.  Pardovan's  Coll.,  I.  1.  17,  18,  19.  Peterkin's  Cora, 
pendium.  Vol.  I.  p.  193.  Revolution  Settlement,  1690:  Act 
5.  Confession  of  Faith,  ch.  23  and  31.  Acts  of  Assembly 
1690;  Acts,  pp.  2,  22,  23,  24,  25.  Letter  to  a  friend  in 
London,  anno,  1690.  Pamphlets,  Adrocates*  Library  (D  D  D.) 
Peterkin's  Constitution  of  Church,  pp.  112,  99.  Assembly 
1694:  Form  of  Process  (Peterkin's  Compendium),  pp.  19,  30. 
Pardovan,  (Compend.)  p.  256.  'Alexander  Henderson's  Work 
on  the  Government  and  Order  of  the  Church,  pp.  48,  51,  53, 
54,  55.  Formula  in  Acts  of  Assembly  1711,  p.  18.  Acts 
1708,  p.  16;  1717,  p.  12,  General  Instructions;  1736,  p.  26. 
Commission  of  1839 ;  Commission  of  1841. 

Mr  MONCREIFP. 

Merits Auchterarder  Case,  Vol.  11.  p.  61,  as  to  the  Di- 
rectory of  1649,  Lord  Justice-Clerk  Boyle's  Speech,  pp.  66, 
72.  Dr  Cook's  Resolutions  of  1833.  Report  of  Debate  in 
General  Assembly  by  Macgregor,  1833,  p.  39.  Proceedings  of 
Assembly  1834,  pp.  52,  61.  Act  of  Assembly  1732,  e.  5; 
Bankton,  IV.  22.  25.  Old  Macbar,  15th  May  1729.  Auchter- 
muchty,  10th  May  1834.  Gairloch,  17th  May  1743,  in  Acts 
of  General  Assembly. 

Jurisdiction — Conferred  by  Recognition  as  well  as  by  Grant, 
1567;  Thomson's  Acts.  Vol.  III.  p.  24,  e.  12;  ibid.  p.  23.  c. 
7;  1579,  c.  69.  Act  1584,  c.  129,  repealed  by  1592 ;  1592,  c. 
116;  1592,  c.  117.  Sir  G.  Mackenzie,  Vol.  L  p.  319  on  1592,  c 
116;  1612;  1661,  c.  11 ;  1662.  c.  1 ;  1664,  c.  4;  1669.  c  1 : 
1681,  c.  6;  1689,  c.  3;  1690,  c.  1 ;  1690,  c  5.  Confession  of 
Faith,  c.  23;  1693.  c.  22;  1695,  c.  22;  1707,  c  6.  and  Act 
of  Union.  Erskine,  1. 5, 1 ;  ibid.  §  24.  Kames'  Law  Tracts,  p. 
223.  Lord  Prestongrange.  1736.  Mr  Crosbie.  Rutherford 
V.  Presbytery  of  Kirkaldy,  17th  November  1785.  Again  tq 
1567,  1579.  Blackstone,  111.  c.  4,  Collision  among  Courts  in 
1616.  Erskine,  I.  5,  24.  Ross  v.  Findlater;  4  Shaw,  514, 
2d  March  1826.  Session  Papers.  Lord  Glenlee's  Opinion,  p. 
517-  Act  1696,  c.  26 ;  43  Geo.  III.  c  54.  Case  of  Bothwell, 
MacuUoch  v.  Allan,  26th  November  1793;  M.  7671.  Cor« 
storphine  Case,  lOtb  March  1812;  F.  C,  Lord  President 
Hope's  Speech.  M'Queen,  25th  July  1781 ;  M.  7469.  Dick- 
son of  Kilbucho;  Mor.  7464.  Beaurain  v.  Sir  Wm.  Scott, 
Kames  on  Jurisdiction.  Hume,  Vol.  II.  pp.  504,  509.  Jobson, 
29th  November  1838.  Robertson  v.  Bisset,  21st  May  1829* 
M'Coll,  17th  February  1838.  Acts  1532;  1567,  c.  18;  1567, 
c.  44;  1609,  c.  6.  Erskine,  I.  5,  28.  Blackstone,  IIL  4,  6. 
Burns,  Vol.  11.  p.  68 ;  (Coke's  Inst.)  ibid.  pp.  51,  52.  Roger's 
Ecclesiastical  Law,  p.  711.  Stockdale  v.  Hansard ;  Adolphns 
and  Ellis,  Vol.  IX.  pp.  147,  288,  289 :  Vol.  II.  p.  277.  Lord 
Raymond  1105,  Reg.  v.  Parker.    Roger's  Ecclesi- 

astical Law.  737,  735.  Freeman's  Reports,  p.  290.  Adolphus 
and  Ellis,  III.  pp.  723,  724.  Rogera,  p.  700.  Adolphus  and 
Ellis,  V.  p.  590.     Hart  v.  Marsh,  Lord  Demnan. 

CoMfMsstoM—Cobbett's  Debates,  Vol.  XVL  p.  861 :  Lord 
Erskine  on  Sir  F.  Burdett's  Case.  Gordon  «.  Bogle ;  Mor. 
7532.  Blackstone,  Vol.  I.  p.  67.  Book  of  Kirk,  p.  14 ;  1563 } 
1565,  p.  39.  Book  of  Kirk,  pp.  86  and  84.  art.  3 ;  1567,  c,  12 
(Thomson's  Acts)  ;  1567,  c.  7;  BwOc  of  Kirk,  p|K  182,  123, 
1570;  ibid.  p.  157,  1576;  pp.  163,  164;  1580,  Synoda,  pp. 
198,  205 ;  1582,  p.  262 ;  1580,  p.  204.  Second  B.  of  Dis., 
Peterkin's  Compend.,  Vol.  1.  e.  1,  of  2d  Book,  c.  7,  adopted  in 
1582.  Book  of  Kirk,  p.  351,  1590,  1^92 ;  Book  of  Kirk.  p. 
882.  1593.  p.  407 ;  1594.  p.  416,  1695,  1597.  Calderwood, 
p.  409,  16th  May  1797.  Book  of  Kirk,  p.  378,  1600.  Cal- 
derwood,  p.  455,  1601.  Book  of  Kirk,  p.  52|,  1602;  •*  Last 
Faithful  Assembly."  Black  Acts. — ministen  ^ed  under  them 
in  1606.  and  Guthrie  in  1660.  Sir  Thos.  Hope's  Remarks, 
Calderwoed,  p.  010.    Nesbit,  Vol.  I;  of  Woiftrow's  Hist.  p. 
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ia4.  Records  of  Kirk,  p.  41,  1631 ;  1643,  pp.  359,  360,  399, 
p.  418.  1645,  p.  437,  4.  Negotiations  with  King  (Peterkin's.) 
Act  of  1690,  e,  5,  Hetbrington,  p.  565:  1694.  Arts  of  As- 
sembly 1690.  Practice  from  1700  to  1760.  Case  of  Seceders, 
1732.  Itiverkeitbing,  Morren's  Annals,  p.  230.  1752,  Reasons 
of  Appeal,  p.  231.  Principal  Hill,  p.  244.  Burntisland  Case, 
1713.    Act  of  Afsembly  1736. 

Mr  ROBEBTiOH. 

Acts  1592  and  1712,  relative  to  the  settlement  of  Ministers. 
Merits, — As  to  the  form  of  procedure  antecedent  to  1834  in 
settlement  of  ministers,  Pardovan  (Peterkin),  Vol.  I.  p.  193. 
Hill's  Theological  Institutes  (t6/d),  p.  490.  Hill  of  Dailly's 
Practice,  pp.  58,  60.  Dunlop,  2d  edit.,  p.  294,  ei  sequen.  Sir 
H.  Moncreiff,  Constitution  of  Church,  Note,  p.  112.  Bankron, 
p.  593,  Vol.  II.  Sir  H.  Moncreiff,  p.  46.  as  to  old  Machar. 
Aucbtermucfaty  case ;  Aucbterarder  Report,  Vol.  I.  p.  73. 

Jurisdiction Blackstone,  Vol.  I.  Introduction,  §  2,  p.  48, 

§  8,  p.  88.  Erskine,  I.  5,  24.  Bankton,  IV.  22,  §  1,  24. 
Erskine,  I.  7,  3,  §  II,  23.  Karnes*  Law  Tracts,  p.  231.  Stair, 
1^-  7,2,  %  18.  Kilbucho  Case,  6tb  February  1768;  Mor. 
7464.  Corstorpbine  and  Ramsay,  lOtb  March  1812.  Gorbals, 
8tb  February  1823;  Sbaw,  p.  194,  and  9rh  December  1823, 
p.  564.  Brown  v.  Heritors  of  Kilberry,  15(h  November  1825 ; 
Shaw,  IV.  174;  12tb  June  1829.  Wilson  and  Shaw,  31.  448. 
Lord  Lyndhurst'a  Opinion.  Ross  and  Fiiidlater,  2d  March 
1826,  4  Sbaw,  514,  Lord  Pitmilly's  Opinion.  Decisions  in 
Aucbterarder  Case,  Report,  Vol.  II.  p.  451;  Supplement,  p. 
32;  Lord  Chancellor,  pp.  57-59.  Damage  Case,  4(h  Mnrch 
1841;  Dunlop,  IIL  pp.  778,  798.  Lethendy  Case,  14th  June 
1839;  Dunlop,  I.  955,  Lord  Justice- Clerk's  Opinion,  p.  980, 
Lord  Gillies's,  982.  Dariot  Case,  Mackintosh  v.  Rose,  17th 
December  1839;  Dunlop,  II.  S53,  Lord  Meadowbank.  p.  256. 
Strathbogie  Case,  20tb  December  1839,  Dunlop,  IL  258;  14th 
February  1840,  p.  585,  Lord  Gillies's  Opinion,  pp.  591,  592; 
11th  June  1840,  p.  1047;  11th  July  1840,  p.  1380.  Declar. 
Edwards,  18tb  December  1840;  3  Dunlop,  282,  Lord  Gillies's 
Opinion,  pp.  292,  204,  295.  (1690)  William  and  Mary.  c.  5; 
Introd.  pp.  223,  224,  c  20;  p.  7,  c.  23;  p.  8,  c.  25 ;  p.  253,  e. 
30.  Secession  Act,  54,  57.  March  mont  Papers,  pp.  403,  405. 
Confession  of  Faith,  1560,  p.  358 ;  Ist  Vol.  of  Small  Arts,  356. 
John  Knox's  Appellation  in  1558.  Act  1689.  c.  3;  1690,  c.  1, 
2,  and  c.  5.  Confession  of  Faith,  c.  20,  23,  30,  31.  Act 
1693,  c.  22.  Formula  in  Act  of  Assembly  1711.  Baillie's  Let- 
ters,  25tb  April  1645,  p.  97,  Vol.  II.  (of  old  edition),  and  p. 
267  of  new;  and  17tb  March  1646,  p.  195  of  old  edition,  and 
p.  360  of  new.  English  Cases_ Smvthe,  Vol.  III.  Adolplius 
and  Ellis,  p.  723;  Hart,  Vol.  V.  iind.  p.  602,  lOtb  November 
1836.  Stockdale  and  Hansard,  1839;  Adolphus  and  Ellis, 
Vol.  IX.  p.  1,  Lord  Denman.  Lord  Erskine's  Opinion  in  Bur- 
dett's  Case,  p.  140.  Spiritual  Courts,  p.  147.  Justice  Cole- 
ridge, pp.  215,  216,  237.  Christian's  Note  from  Hall,  in  Black- 
stone,  I.  p.  59. 

ComMission,— .Special  Commission  of  Assembly  1841,  addi- 
tional print,  p.  24.  The  Queen's  Commissioner — Acts  of 
Assembly  1841,  pp.  1,  2.  Commission  of  Assembly  1841, 
print,  p.  21.  Act  6f  Parliament  1567,  c.  12  (in  small  Acts 
under  year  1579,  c.  69,  p.  410).  First  case  of  Commisnion 
1562-3,  (Paul  Methven's);  Book  of  Kirk,  p.  39;  ilnd,  1567, 
pp.  81,  84,  86.  Cases  after  1567:  ibid.  pp.  89.  92;  1570.  pp. 
122,  123;  1674,  p  140;  1576,  p.  157:  See  also  pp.  163.  164; 
1580,  p.  205;  1582,  p.  262.  and  pp.  123,  124,  133,  136  Pro. 
ceeding  againbt  Montgomery.  12th  April  1582;  Book  of  Kirk 
(Bannatyne  Club,  Edinburgh),  pp.  571,  575.  In  1590,  Book 
of  Kirk,  p.  351  (Peterkin).  Ace  1592  silent  as  to  Commission 
and  Books  of  Discipline.  Thomson's  edition  of  Acts.  Vol.  III. 
p.  292,  as  to  Acts  of  1584;  c.  129,  Vol.  I.  p.  479  of  small 
Acts;  Act  c.  131,  p.  477»  not  rescinded;  c.  129,  repealed. 
Practice  after  1592  to  1602.  Calderwood.  268,  two  case<«,  one 
as  to  King,  other  the  Earl  of  Home.  CommissioR  in  1593 ; 
Book  of  Kirk,  p.  382.  Another  in  1594;  ibid.  p.  407.  In  1595, 
ibid.  p.  416.  In  1597,  Calderwood,  p.  409.  In  1600.  Book 
of  Kirk,  p.  487.  In  1601,  Calderwood,  p.  452;  and  Book  of 
Kirk,  498;  ibid.  p.  507.  Act  of  F^tHtes  in  1644 ;  Thomson's 
Arts.  Vol.  II.  p.  331.  1648.  Records  of  Kirk,  p.  494.  Art 
1690,  c.  5,  pp.  222,  224  (Small  Ac(s).^  Act  1693,  c.  22,  p.  395. 


Instructions  and  Commissions  of  1690,  print,  p.  1,  art.  8.  pp.  4, 
6,  7;  1694,  pp.  9,  12.  3;  1705.  p.  14.  Form  of  Process,  1707; 
Peterkin's  Coropend.  p.  155;  §2,  5.  p.  156.  Commission  1717. 
p.  15  of  print.  Proceedings  of  Seceders  in  1732,  1740;  Acts  of 
Assembly;  Morren,  p.  9.  Case  of  Inverkeithing.  1750-51-52, 
Acts  of  Assembly;  Morren,  pp.  263,  271.  Commistiion  1736, 
print,  pp.  18,  19;  1841.  pp.21.  22.  Principal  Hill's  Theologi. 
cal  Institutes,  p.  121.  Hill's  Piactice.  pp.  97,  100.  Sir  H.  Mon- 
creiff  (Constitution,  &c.),  pp.  51,  87 — (Note),  pp.  112,  113. 
Morren's  Annals,  preface,  p.  1. 

Cases Hepburn  and  Others,  16tb  November  1716.    Ninlan 

Hume,  16th  March  1718.  Annexation  Case,  1738.  MS.  Acts 
of  Commission.  Strathbogie  Case,  November  and  December 
1839. 

Mr  RUTHBRPURD, 

Referring  to  the  authorities  geneially  quoted  by  Mr  Monereifl* 
cited  only  a  few  of  them  particularly,  with  the  addition  of  the 
following: — M*Leod  v.  Buchanan,  lOtb  June  1837;  I5Shawand 
Dunlop.  1113.  Calderwood's  History,  p.  372.  Lord  Pfesi<» 
dent  Hope's  Opinion  in  the  case  of  Prestonkirk;  2  Connell  on 
Tithes,  325. 

Lord  Ordinary,  Ivory. — For  Suspenders,  Ro!)€rtson,  Whig- 
ham,  Inglis  ;  Alex.  Peterkin,  S.S.C.  Agent. — For  Respondents^ 
R.  B^^ll,  Rutherfurd,  Moncreiff;  Wro.  Young,  W.S.,  Agent. — 
fH.  B.| 


\Uh  March  1842. 
First  Division. — (H.  B.) 

No.  163 The  Commissioners y^r  the  Harbour  amf 

Docks  o/'Leith,  Pursuers,  v.  The  TBiNixr  Har- 
bour Company,  Defenders. 

Process — Jury  Trial — Statute — Verdict — A  verdict  by  a  jury^ 
summoned  under  a  Statute  which  required  them  to  fix  both 
"price  and  damages**  payable  to  parties  having  an  interest  in 
the  lands  and  heritages  dealt  with  under  the  Act,  quashed^  on 
the  ground  that  the  jury  had  only  fixed  the  price,  and  "  de» 
dined'*  to  estimate  the  damages. 

By  royal  charter,  15th  March  1603,  commonly  called 
the  Golden  Charter,  and  other  charters  and  grants,  the 
city  of  Edinburgh  acquired  right  to  the  ports  and  har- 
bours of  Leith  and  Newhaven, — ^the  latter  extending 
from  St  Nicholas  Chapel  at  Leith,  westward  to  Wardie 
Brow,  and  including,  inter  alia,  the  whole  of  the  sea- 
shore which  lies  to  the  northward  of  the  lands  of  Tri- 
nity. Besides  the  right  of  collecting  dues  within  these 
limits,  the  charter  conveyed  certain  links  which  then 
lay  along  the  8ea-shore»  but  which  have  been  gradually 
washed  away  by  the  sea.  Any  part  of  them  said  to 
be  still  remaining,  is  covered  by  the  tide  at  high  water. 
It  having  been  proposed  to  erect  a  harbour  at  a  place 
situated  to  the  north  of  the  lands  of  Trinity,  the  city 
of  Edinburgh  raised  an  action  of  declarator  and  inter- 
dict, in  which  they  concluded  to  have  it  found  and 
declared,  both  that  their  right  of  harbour  excluded  the 
erection  of  any  other  within  the  satme  bounds,  and  that 
the  property  of  Mr  Scot  was  not  bounded  by  the  sea 
or  sea-shore,  and  that  he  had  no  right  to  use  and  oc« 
cupy  the  shore  adjoining  his  lands  for  any  purpose 
whatever.  Interim  decree  was  pronounced  in  the  de- 
clarator, finding  that  the  claims  of  the  pursuers  were 
well  founded  as  regarded  the  erection  of  a  new  harbour, 
but  leaving  the  question  as  to  the  property  of  the  sea- 
shore undecided.  Shortly  af\er  the  Statute  7  William 
IV.  c.  51,  was  passed,  incorporating  the  Trinity  Har- 
bour Company,  and  empowering  them  to  construct  a 
harbour  at  Trinity,  but  expressly  providing  by  tbe 
1 11  th  section, 
"  That  nothing  in  this  Act  contained  shall  extend,  or  be  con- 
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ttraed  to  extend  to  take  away  or  to  interfere  with  any  right  or 
cUiim  which  the  Lord  Pro^rost,  Magistrates  and  Council  of  the 
city  of  Edinburgh,  as  representing  the  community  of  the  same, 
or  the  trustees  for  the  creditors  of  the  said  city,  under  a  certain 
Act  of  the  3d  and  4th  years  of  the  reign  of  his  present  Majesty, 
ha?e  or  may  have  to  the  shore  adjoining  the  lands  of  Trinity, 
or  any  part  thereof,  nor  any  right  or  claim  to  exact  or  lery  shore, 
harbour,  or  other  dues  on  goods  and  vessels  loaded  or  unloaded 
on  or  at  the  shore  or  any  part  thereof,  or  within  the  limits  of 
the  said  harbour,  dock  or  docks,  piers,  and  other  works  and 
premises,  or  any  part  thereof,  either  for  or  on  behalf  of  the 
community  of  the  said  city,  or  as  trustees  for  the  clergy  of  the 
said  city,  or  for  any  other  persons  whatsoever :  Provided  always 
that  the  commencement  and  execution  of  the  works  of  the  said 
harbour,  dock  or  docks,  piers  and  premises,  or  any  part  thereof, 
shall  not  be  in  any  manner  interdicted  or  prohibited  by  reason 
of  any  action  or  suit  for  the  purpose  of  ascertaining  the  liability 
of  the  owners  of  vessels  or  goods  frequenting  or  carried  into 
the  said  harbour,  dock  or  docks,  piers  or  other  works,  or  of  any 
person  or  persons,  corporation  or  company  whatsoever,  for  such 
dues  as  aforesaid,  or  for  asceitaining  the  right  of  property  on 
the  said  sea-shore,  or  by  any  judgment  or  decree  in  such  action 
or  suit :  Provided  also,  that  nothing  herein  contained  shall  ex- 
tend, or  be  construed  to  extend  to  take  away,  alter,  abridge  or 
lessen,  change,  or  infringe  on  any  jurisdiction  which  the  said 
Lord  Provost,  Magistrates  and  Council,  of  the  said  city  have 
or  may  have  as  Admirals  of  Leith  or  otherwise  on  the  sea  or 
shore  of  the  Frith  of  Forth,  or  any  part  thereof,  unless  in  so  fur 
as  the  same  is  hereby  altered  or  abridged." 

By  the  44th  section  power  was  given  to  the  direc- 
tors of  the  company  to  treat  with  owners  and  occupiers, 
or  reputed  owners  and  occupiers  of  lands  and  other 
rights,  conformable  to  a  schedule  appended  to  the  Act; 
and  it  was  provided  by  section  46,  that  in  case  of  re- 
fusal or  inability  by  the  parties  to  treat,  it  should  be 
lawful  for  the  directors 

"  to  applv  by  petition  to  the  Sheriff  or  Sheriff-substitute  of  the 
county  01  Edinburgh,  setting  forth  this  Act,  and  that  the  parties 
interested  have  refused  or  neglected  to  treat  or  contract,  or  are 
prevented  from  treating  or  contracting  for  the  sale  of  such  lands, 
grounds  and  heritages,  or  have  not  produced  or  evinced  a  clear 
title  to  the  premises  they  are  in  possession  of,  or  to  the  interest 
they  claim,  and  therefore  praying  him  to  fix  and  ascertain  the 
just  amount  and  value  of  such  lands,  grounds,  and  heritages 
respectively ;  and  it  shall  and  may  be  lawful  for  the  said  She- 
riff or  Sheriff-substitute,  and  he  is  hereby  empowered  and  re- 
quired, upon  receiving  such  petition,  to  order  notice  thereof  to 
be  given  by  advertisement  in  some  one  of  the  particular  news- 
papers usually  circulated  in  the  city  of  Edinburgh,  and  also 
notice  to  be  given  to  the  owners  and  occupiers  of  the  several 
lands,  grounds  and  heritages,  or  their  known  agent  or  factor  as 
aforesaid,  if  they  reside  within  the  county  of  Edinburgh,  per- 
sonally, or  by  a  written  notice  left  at  their  dwelling-houses;  or 
if  they  reside  without  the  said  county,  sueb  persons  being  cited 
by  letters  of  supplement  from  the  Court  of  Session  in  the  usual 
form,  and  upon  leaving,  together  with  the  said  notice,  a  copy 
of  the  said  letters  of  supplement  and  a  full  copy  of  the  said  pe- 
tition, with  an  order  to  give  in  their  answers  or  objections,  if 
they  any  have,  within  ten  days  after  such  notice ;  after  which 
time  is  elapsed  it  shall  and  may  he  lawful  for  the  said  Sheriff  or 
Sheriff-substitute,  and  he  is  hereby  empowered  and  required  to 
issue  his  precept  or  precepts  for  summoning  and  empannelling  a 
competent  number  of  substantial  and  disinterested  persons,  in 
number  not  less  than  twenty  nor  more  than  thirty,  which  per- 
sons so  to  be  summoned  and  returned  are  hereby  required  to 
come  and  appear  before  the  said  Sheriff  or  Sheriff-substitute  at 
such  time  and  place,  or  times  and  places,  as  in  the  said  precept 
or  precepts  shall  be  directed  and  appointed,  of  which  time  and 
place,  or  times  and  places  for  assembling  the  jury,  the  said 
parties  interested  shall  have  notice  given  them  by  advertisement 
in  th«  said  newspaper,  at  least  nx  days  previous  to  the  said 
meeting ;  and  out  of  such  persons  so  to  be  summoned  and  re- 
turned, the  Sheriff  or  Sheriff-substitnte  shall  appoint,  by  ballot, 
a  jury  of  twelve  persons,  before  whom  the  said  directors  and 


the  parties  interested  may  bring  a  proof  by  habile  witnesses  for 
estimating  and  ascertaining  the  just  and  real  value  and  price  to 
be  paid  by  the  said  company  for  the  said  lands,  grounds  and 
heritages,  including  such  damage  as  may  be  suffered  by  the  pro- 
prietors of  the  ground  or  their  tenants,  or  in  any  manner  of  way; 
and  the  said  Sheriff  or  Sheriff-substitute  is  hereby  authorised  to 
summon  before  him  such  person  or  persons  as  shall  by  either 
party  be  thought  necessary  to  be  examined  as  witnesses  before 
the  said  jury  touching  or  concerning  the  premises,  and  shall 
and  may  administer  oaths  to  such  person  or  persons  as  shall  be 
examined  as  witnesses  on  the  matters  aforesaid ;  and  -the  said 
Sheriff  or  Sheriff-substitute,  before  proceeding  to  take  the  evi- 
dence, shall  administer  an  oath  to  the  jury  to  return  a  true  ver- 
dict, and  shall  examine,  or  allow  to  be  examined  on  oath  in 
their  presence  such  witnesses  as  shall  be  summoned  for  either 
party,  and  upon  the  depositions  of  the  witnesses  or  other  com- 
petent evidence,  such  jury  shall  determine  the  price  or  damages 
to  be  paid  by  the  said  company ;  and  after  verdict  is  pronounced 
as  aforesaid,  the  said  Sheriff  or  Sheriff-substitute  is  hereby  re- 
quired to  adjudge  payment  of  the  value  and  amount  of  the  loss, 
price,  or  damage  thereby  awarded  to  the  persons  having  a  right 
thereto ;  and  the  said  proceedings  and  orders  of  the  said  Sheriff 
or  Sheriff-substitute  shall  be  final,  and  not  removable  by  bill  or 
letters  of  advocation  or  suspension  to,  or  subject  to  reduction 
by,  any  court  whatever,  any  law  or  usage  to  the  contrary  not- 
withstanding." 

In  April  1839,  the  clerk  of  the  Trinity  Harbour 
Company  addressed  a  letter  to  the  clerk  of  the  Com- 
missioners for  the  Harbour  and  Docks  of  Leith  (these 
commissioners  now  standing  in  right  of  the  city  of 
Edinburgh),  "  intimating  that  it  was  the  wish  of  the 
said  company  to  treat  and  contract  for  the  purchase  of 
those  parts  of  the  sea-shore  of  the  Frith  of  Forth,  and 
rights  pertaining  thereto,  which  would  be  required  for 
the  purpose  of  constructing  the  harbour  of  Trinity, 
and  which  lie  within  the  boundaries  of  the  harbour,  as 
described  in  the  Act  of  Parliament  incorporating  the 
company,"  and  offering,  «  on  behalf  of  the  Trinity  Har- 
bour Company,  to  pay  the  sum  of  £200  Sterling  to  the 
Commissioners  appointed  for  the  superintendence  and 
management  of  the  Harbour  and  Docks  of  Leith,  or  to 
whosoever  else  should  be  found  to  have  right  to  the 
same,  as  the  full  value  and  price  of  the  said  property 
and  others,  including  all  damages,  on  the  company  re- 
ceiving a  valid  and  unencumbered  disposition  thereto." 
The  commissioners  having  declined  to  treat,  a  petition 
was  presented  to  the  Sheriff,  praying  him  to  take  the 
requisite  steps,  by  choosing  a  jury,  &c^  in  terms  of  the 
Act  of  Parliamenty 

"  for  estimating  and  ascertaining  the  just  and  real  value  and 
price,  and  damages,  if  any,  to  be  paid  by  the  petitioners  for  those 
parts  of  the  sea-shore  of  the  Frith  of  Forth,  and  rights  pertain- 
ing thereto  before  mentioned,  and  paritcularly  described  and 
referred  to  in  the  said  Act  of  Parliament,  schedule  and  notices, 
and  for  the  other  purposes  particularly  specified  in  the  said  Act 
of  Parliament ;  and  in  general,  to  proceed  in  the  said  matter  in 
terms  of  the  foresaid  Act  of  Parliament,  and  to  decern  in  the 
whole  premises." 

The  Sheriff-substitute  granted  warrant  accordingly, 
and  the  trial  took  place  on  the  5th  June  1S39,  when 
the  commissioners  adduced  evidence  to  show  **  that  the 
said  Trinity  Harbour  Company,  by  depriving  the  said 
commissioners  of  their  right  to  the  said  subjects  and 
others  mentioned  in  the  said  petition,  and  using  the 
premises  for  the  purposes  set  forth  in  the  said  Statute, 
would  create  loss  and  damage  to  a  great  amount  to  the 
commissioners,  beyond  the  value  or  price  of  the  pre- 
mises so  proposed  to  be  appropriated ;  and  more  par- 
ticularly,  by  injuring  the  existing  harboar  of  I^ith| 
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and  the  means  of  improving  and  enlarging  the  same, 
and  by  depriving  the  pursuers  of  the  loss  of  dock  and 
flag  dues ;  and  by  increasing  the  expense  of  collecting 
the  dues  to  be  leviable  by  the  commissioners  at  Tri- 
nity." After  this  evidence  had  been  led,  the  commis- 
sioners lodged  a  minute,  in  which  they 

"  consented  that  the  verdict  of  the  jury,  and  the  judgment  fol- 
lowing thereon,  shall  be  subject  to  be  suspended  or  reduced  in 
the  Court  of  Session  or  House  of  Lords,  in  the  event  of  the 
jwry  sustaining  and  assessing  their  claim  of  damages  for  injuring 
the  existing  harbour  of  Leith,  and  the  means  of  improving  and 
enlarging  the  same,  and  for  the  loss  of  dock  and  flag  dues,  and 
for  the  increased  expense  of  collecting  the  dues  to  be  leviable 
at  Trinity,  and  in  the  event  of  it  being  found  in  said  Court  of 
Session  or  House  of  Lords  that  that  claim  was  not  competent 
in  the  present  action." 

The  following  verdict  was  returned : 

*'  In  the  petition  the  Trinity  Harbour  Company,  incorporated 
under  the  Act  of  Parliament  7  William  the  Fourth,  c.  61,  and  the 
directors  of  the  said  Company  against  the  Commissioners  appoint- 
ed by  the  Act  1st  and  2d  Victoria,  cap.  65,  for  the  superintendence 
and  management  of  the  harbour  and  docks  of  Leith,  and  for  other 

purposes  connected  therewith" — (Names  of  jury) *'  The  above 

jury  being  enclosed,  they  made  choice  of  the  said  Charles  Cowan 
to  be  their  chancellor,  and  the  said  James  Craig  to  be  their 
clerk ;  and  having  considered  the  evidence  adduced  on  the  part 
of  the  petitioners,  and  also  the  evidence  adduced  on  the  part  of 
the  respondents,  and  writings  and  plans  produced  by  both  par- 
ties, admissions  of  parties,  and  whole  procedure,  they  find.  Is/, 
That  £60  is  the  value  for  the  nine  acres  of  ground  as  marked 
in  the  plan.  No.  6S  and  7-7. — 2</,  It  having  been  left  to  the 
jury  to  consider  the  propriety  of  awarding  damages  in  terms  of 
the  minute  for  the  respondents,  they  respectfully  decline  doing 
so,  reserving  to  the  respondents  all  rights  which  they  may  pos- 
sess, and  claim  for  compensation  for  any  injury  which  may  ac- 
crue to  the  harbour  and  port  of  Leith  from  the  erection  of  the 
works  at  Trinity :  In  witness  whereof  this  verdict,  written  on 
this  and  the  preceding  page,  by  the  said  James  Craig,  our  clerk, 
is  subscribed  by  the  said  Charles  Cowan,  our  chancellor,  and 
by  the  said  clerk,  at  Edinburgh,  the  6th  day  of  June  1839." 

(Signed)        *'  James  Cbaio,  CM.,  Chas.  Cowan,  Cr" 

The  Sheriff  pronounced  the  following  interlocutor : 

"  The  Sberiflr-substitute  having  considered  the  foregoing  ver- 
dict of  the  jury,  and  whole  procedure,  approves  of  the  verdict, 
and  finds  and  decerns  in  terms  thereof;  and  farther,  in  respect 
that  the  verdict  of  the  jury  has  been  given  for  a  less  sum  than 
had  been  previously  ofi*ered  by  the  pursuers  for  the  ground  in 
question,  finds  the  defenders,  the  Leith  Dock  Commissioners, 
liable  in  one-half  of  the  expenses  of  process,  in  terms  of  the 
Statute;  allows  an  account  to  be  given  in  for  taxation,  and  de- 
cerns." (Signed) 


'*  Ja.  Macdonald. 


The  commissioners  brought  a  reduction  of  the  ver- 
dict on  the  following  grounds: — (l#^  formal). 

**  Seeundo,  The  said  pretended  verdict  or  deliverance,  and  inter- 
locutor following  thereon,  were  ultra  virer  of  the  said  jury  and 
Sheriff,  and  were  altogether  onwarrantable,  and  null  and  void, 
in  respect  that,  at  common  law,  the  said  jury  had  no  power  to 
pronounce  a  verdict,  and  the  Sheriff  had  no  power  to  pronounce 
•  judgment,  in  the  said  action  or  proceeding;  that  the  only 
powers  which  either  the  said  jury  or  the  said  Sheriff  had  in  the 
said  action  or  proceeding  were  those  conferred  upon  them  by 
the  said  Sutute  7  Will.  IV.  c.  51 ;  that  by  that  Statute  the 
jury  were  empowered  only  to  pronounce  a  verdict  for  the  amount 
of  tbe  just  and  real  value  and  price  to  be  paid  fay  the  said  com- 
pany for  the  lands,  grounds,  and  heritages,  including  such  damage 
m»  may  be  suffered  by  tbe  proprietors  of  the  ground  or  their  ten« 
mnts,  or  in  any  manner  of  way,  and  were  not  authorised  to  pro- 
nounce any  verdict  for  such  price  or  value,  exclusive  of  such 
damages ;  and  (be  said  Sheriff  was  empowered  to  pronounce  judg- 
ment  only  for  tbe  loss,  price  or  damage,  which  might  be  esti- 
mated by  a  verdiet  pronounced  in  conformity  with  the  Statute  t 
That  the  foresaid  pretended  verdict  or  deliverancei  however. 


was  not  pronounced  in  conformity  with  the  said  Statute,  inas- 
much as,  in  the  first  place,  the  jury,  while  they  thereby  estimated 
the  value  of  the  nine  acres  of  ground  therein  mentioned  at 
the  sum  of  ^60,  failed  to  estimate  the  value  of  the  rights  per- 
taining thereto,  although  these  rights,  which  are  of  great  value* 
were  expressly  set  forth  in  tbe  foresaid  notice  and  petition  of  tbe 
defenders  as  part  of  what  they  were  to  acquire,  and  of  which  the 
price  or  value  ought  also  to  have  been  ascertained  by  tbe  verdict 
of  the  said  jury;  and  in  the  iecond  place,  the  said  jury  not  only 
failed  to  ascertain  the  amount  of  such  damage  as  may  be  suffered 
by  the  foresaid  commissioners,  or  their  tenants,  or  in  any  man- 
ner of  way;  but  they  expressly  declined  to  perform  this  part  of 
their  duty,  although  they  did  not  find  that  no  damages  were  due 
to  them,^  but,  on  the  contrary,  expressly  reserved  to  the  said 
commissioners  all  rights  which  they  possessed,  and  their  claim  for 
compensation  for  any  injury  which  might  accrue  to  the  harbour 
and  port  of  Leith,  from  the  erection  of  the  works  at  Trinity: 
That  the  said  pretended  verdict  or  deliverance  of  the  jury  hav- 
ing thus  been  at  variance  with  what  was  prescribed  and  required 
by  the  Statute,  the  same,  and  the  interiocutor  of  the  Sheriff  fol- 
lowing  thereon,  are  altogether  unwarrantable,  inept,  and  null  and 
void.  Tertio,  The  said  pretended  verdict  or  deliverance  and  in* 
terlocutor  following  thereupon,  are  likewise  null  and  void,  in 
respect  that  the  same  are  at  variance  with  tbe  grounds  and  war- 
rants whereupon  the  same  bear  to  have  proceeded  ;  and,  in  par- 
ticular,  that  although  the  petition  of  the  said  Trinity  Harbour. 
Company,  as  well  as  the  interiocutors  of  the  Sberiff  remitting 
the  same  to  the  jury,  expressly  directed  them  to  include  the  d^^ 
ni^es,  yet  the  said  jury  disregarded  the  terms  of  the  said  peti- 
tion and  interlocutors,  and  of  the  foresaid  Act  on  which  they 
were  founded,  and  did  not  return  a  verdict  in  conformity 
thereto." 

The  commissioners,  on  these  ffrounds,  concluded  not 
merely  for  reduction  of  the  verdict,  but  also  to  have  it 
found  and  declared 

"  that  the  powers  conferred  on  the  said  Trinity  Harbour  Com- 
pany, defenders,  by  the  46th  section  of  their  said  Statute,  have,  in 
terms  of  the  107tb  section  of  that  Act,  ceased,  determined,  and 
become  utterly  extinct,  and  that  the  said  defenders  have  now 
no  right  or  title  to  acquire,  by  compulsory  sale,  any  part  of  tbe 
foresaid  shore  ground." 

The  pursuers  pleaded — I.  The  verdict  under  chal- 
lenge not  having  been  duly  authenticated,  it,  and  the 
judgment  of  the  Sheriff  thereon,  are  null  and  void.  2. 
The  said  verdict  and  judgment  are  null  and  void,  in 
respect  that,  while  the  jury  and  the  Sheriff  had  no 
power  or  jurisdiction  to  pronounce  the  same,  excepting 
under  the  Statute  7  William  IV.  c.  51,  the  same  were 
not  pronounced  or  returned  in  conformity  with  what 
is  prescribed  and  required  by  that  Statute,  and  it  was 
tdira  vires  of  the  jury  and  Sheriff  to  return  or  pro- 
nounce such  a  verdict  and  a  judgment  as  those  under 
challenge.  3.  The  verdict  and  judgment  are  likewise 
null  and  void,  in  respect  that  the  same  are  at  variance 
with  the  petition  of  the  company,  and  remit  by  the 
Sheriff,  being  the  grounds  and  warrants  upon  which 
the  same  bear  to  have  proceeded.  4.  The  powers  con- 
ferred on  the  company  by  the  46th  section  of  the  Sta- 
tute having  expired,  in  terms  of  the  107th  section 
thereof,  the  company  have  now  no  right  or  title  to  ac- 
quire, by  compulsory  sale,  the  subjects  in  dispute.  5. 
The  subjects  in  dispute  being  the  property  of  the  pur- 
suers, as  commissioners  for  the  harbour  and  docks  of 
Leith,  they  ought  to  be  protected  in  the  peaceable 
possession  thereof,  in  terms  of  law. 

The  defenders  pleaded — 1.  The  whole  proceedings 
under  the  trial  were  correct  and  legal,  and  in  terms  of 
the  Statute,  and  they  are  final,  and  not  subject  to  re- 
view in  this  or  any  other  process.  2.  The  verdict  of 
the  jury,  in  so  far  as  it  refeqaed  to  the  special  daim 
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of  damage  advanced  by  the  pursuers,  was  rendered 
necessary  by  the  minute  of  the  pursuers,  and  no  ob- 
jection can  arise  to  the  verdict  upon  that  ground.  3. 
Even  if  the  verdict  of  the  jury  were  objectionable,  that 
could  not  vitiate  the  prior  proceedings  held  under  the 
Statute,  and  entitle  the  pursuers  to  the  interdict  which 
they  crave,  or  to  a  decree  of  declarator  that  the  powers 
of  the  defenders  under  the  Statute  have  ceased.  4. 
No  protest  or  objection  was  taken  to  the  verdict  at  the 
time,  and  therefore  it  cannot  now  be  challenged.  5. 
The  pursuers  have  not  yet  established  their  right  to 
the  shore  in  question,  and  unless  they  do  so,  they  have 
no  interest  in  bringing  the  present  action.  6.  If  the 
shore  belongs  to  Mr  Scot  of  Trinity,  the  pursuers  are 
ultroneously  interfering  with  the  operations  of  the  de- 
fenders, and  their  right  to  the  shore  ought  to  be  esta- 
blished in  the  first  instance.  Lastly^  The  directors 
are  not  personally  liable  for  any  act  done  by  them  in 
behalf  of  the  company,  and  cannot  be  found  liable  in 
expenses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


«( 


2<f  Deeemher  1641. — The  Lord  Ordinary  having  heard  par- 
tips,  and  considered  the  record,  rep«)s  the  defences,  and  declares, 
reduces,  and  decerns,  in  terms  of  the  libel :  Finds  the  defen- 
ders liable  in  expenses,  allows  an  account  thereof  to  be  given 
in,  and,  when  lodged,  remits  the  same  to  the  auditor  to  tax  and 
report. 

'*  ybie — There  are  many  reasons  why  parties  engaged  in 
contests  like  this  should  have  the  whole  subject  of  dispute,  in 
so  far  as  it  depends  upon  a  jury,  settled  by  a  single  verdict.  It 
is  sufficient  to  mention,  that  vdlug  and  damages  are  frequently 
incapable  of  being  strictly  separated  ;  and  tlMt  avery  fair  party 
has  an  interest  in  not  being  harassed  by  separate  trials. 

**  Bnt  whatever  the  retuons  may  be,  the  fact  is,  that  this 
Statute  plainly  directs  that  the  juries  shall  dispose  of  both  the 
damages  and  the  value  at  once, — the  46th  section  ordains  cbem 
to  settle  the  value  of  the  ground,  *  including  such  damage  as  may 
be  suffered  by  the  proprietors  of  the  ground,  or  their  tenants,  or 
in  any  manner  of  way,' 

**  The  petition  by  the  defenders  for  a  jury,  and  the  interlo- 
cutor of  the  Sheriff  for  summoning  one,  proceed  either  on  the 
express  statement  that  they  were  to  exhaust  the  whole  matter 
in  dispute,  or  on  a  general  reference  to  their  duty,  as  pretcribed 
in  the  Statute;  and  if  the  Sheriff  and  the  p^rtieii  had  decided 
6n  the  principle  of  settling  the  matter  piecemeal,  by  a  succes- 
sive series  of  trials,  they  would  have  been  unwarranted  by  tbe 
Statute.^  The  effect  of  a  clear  agreement,  in  barring  the  partiea 
from  objecting,  need  not  be  considered,  because  no  such  agree- 
ment was  made.  On  the  contrary,  the  minute  lodged  at  the 
trial  implied  that  the  damage  was  before  tbe  jury;  for  it  con- 
sented that  the  verdict  should  be  liable  to  suspension  or  reduc- 
tion, if  damages  '  to  the  existing  harbour  of  Leith  *  should  be 
fonnd  due ;  and  it  is  admitted  that  evidence  on  this  subject  ^vas 
kid  before  the  jliry  (condesrendenoe  and  answers,  article  12). 
Accordingly,  the  jury  were  aware  that  this  matter  was  submit- 
ted to  them,  for  their  verdict  states,  that  '  it  bad  been  left  to 
them  to  consider  the  propriety  of  awarding  damages,'  and  that 
•  they  respectfully  decline  doing  so,'  There  was  no  authority 
whatever  for  this  fancy,  which  seems  to  have  proceeded  from  a 
ntsrake  of  tbe  meaning  and  object  of  tlie  pursoerd'  minute. 

"  In  this  situation,  the  Lord  Ordinary  conceives  that  the 
taae  baa  been  roistried.  It  has  not  been  tried  as  prescribed  by 
the  Statute.  In  principle,  tbe  verdict  is  just  as  much  out  of  the 
Act  of  Parliament,  as  if  the  jury  had  only  given  value  for  four 
out  of  the  eight  acres,  and  left  the  rest  to  be  valued  by  another 
verdict.  The  Sheriff  should  rrot  have  taken  the  verdict;  or  if, 
after  it  was  signed  and  given  hi,  he  could  not  avoid  receiving  it, 
he  should  not  have  acted  upon  it." 

The  defenders  reclaimed.     At  advising, 

Lord  President.-^After  henring  the  subject  fully  discussed. 


and  loolcing  at  the  way  and  manner  in  which  the  Statute  pre- 
scribes the  duty  to  be  performed  by  the  Sheriff  as  to  tbe  sum- 
moning of  the  jury,  and  carrying  out  the  otfaer  purposes  of  the 
Act,  I  am  of  opinion  that  the  verdict  cannot  be  sustained.  It 
is  impusiible  to  read  the  Statute  without  perceiving  that  there 
was  no  authority  in  the  Sheriff  or  jury  to  do  any  thing  but 
what  was  expressly  prescribed,  viz.,  not  merely  to  fix  the  value  of 
the  ground,  but  also  to  assess  the  damages.  Now,  on  tbe  face' 
of  the  proceedings,  it  is  obvious  that  the  jury  have  not  done  what 
the  Act  required.  Had  they  said  that  £60  was  tbe  value  of  the 
land,  including  damages,  there  would  have  been  an  end  to  tbe 
matter.  But  what  is  the  fact  ?  The  Commissioners,  in  tbe  course 
of  the  trial,  lodged  a  minute,  consenting  to  a  suspension  of  the 
verdict  by  the  Court  of  Session,  in  tbe  event  of  the  jury  assessing 
damages,  and  the  jury  unfortunately  interpret  this  to  mean  that 
it  had  been  made  optional  for  them  to  assess  damages  or  not, 
as  they  saw  fit.  Accordingly,  they  tell  distinctly  in  their  ver- 
dict that  they  "  decline*'  to  assess  damages.  Tbe  lodging  of 
the  minute  seems  to  me  to  have  been  a  very  unhappy  inter- 
ference with  tbe  proceedings  of  the  jury ;  but  its  effect  having 
been  to  mislead  the  jury,  and  make  them  expresi^Iy  decline  to 
perform  part  of  their  statutory  duty,  I  think  it  is  impossible 
that  the  verdict  can  be  sustained.  I  am  not  prepared,  however, 
to  adopt  all  the  conclusions  of  the  summons.  One  is,  that  tbe 
trial  having  miscarried,  and  the  time  for  carrying  the  Act  into 
effect  having  expired,  the  defenders  are  now  precluded  for  ever 
from  acquinng  tbe  ground  in  question  by  a  compulsory  sale. 
The  miscarriage  of  the  trial  was  owing  in  a  great  measure  to 
the  minute  lodged  by  tbe  pursuers ;  and  I  am  not  prepared  to 
adopt  a  conclusion  which  would  give  them  all  the  advantages, 
and  burden  the  defenders  with  all  the  disadvantages  of  that  mis- 
carriage. The  utmost  length  that  I  can  go,  is  to  find  that  tbe 
verdict  has  proved  abortive,  and  that  the  parties  must  begin  ife 
noi;o. 

Lord  Gillies I  am  clear  that  the  verdict  must  he  quashed. 

The  Statute  expressly  provides  that  both  the  price  and  damages 
mutt  be  estimated ;  whereas  the  jury,  instead  of  doiug  so,  ex- 
pressly exclude  tbe  damages.  Had  they  said  nothing  on  the 
subject,  it  might  possibly  have  been  inferred  that  the  damages 
were  included  in  the  price ;  at  least,  they  might  have  said  that 
they  meant  the  damages  to  be  so  included,  and  then  there  would 
have  been  no  room  for  any  question.  They  have  done  the  re- 
verse of  all  this ;  and  their  proceedings  being  in  consequence 
contrary  to  the  Statute,  must  be  quashed.  1  agree,  however, 
with  your  Lordship,  that  it  is  impossible  to  go  farther,  and  find 
that  the  defenders  have  forft^ited  all  their  privileges  under  the 
Act. 

Lord  Machenzie — If  it  were  apparent,  or  could  he  clearly 
proved,  that  there  was  no  posstlitlity  o^  any  damage,  I  am  not 
prepared  to  say  that  the  jury  were  bound  to  insert  an  express 
finding  to  tbe  effect  that  no  damages  Were  due.  Here,  bow- 
ever,  they  have  inserted  an  express  declinature  of  part  of  their 
statutory  duty,  and  I  therefore  think  it  impossible  that  the  ver- 
dict can  stand. 

Lord  Fullerion  concurred. 

The  Court  pronounced  the  following  interlocutor : 

"  Recal  the  interloeutor  of  the  Lord  Ordinary :  Find  that 
the  verdict  returned  b>  the  jury  in  this  ease  was  not  in  terms  of 
the  Statute ;  afnd  therefore,  reduce,  decern  and  declare,  in 
fernM  of  the  reductive  and  first  declaratory  conclusions  of  the 
Tibef ;  and,  quoad  ultra,  siistari^n  tbe  defences ;  aseoilaie  the  de- 
fenders, and  decern,  and  find  no  expenses  due." 

Lord    Ordinary,   Cockburn Act,  Robertson ;  John  Phin, 

S.S.C,  Agent — Alt.  A.  McNeill;  C.  F.  Davidson,  W.S,, 
Agent B.  C/erA.— |  H.  B.J 
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Second  Division. — (G.D.F.) 

No.  164. — RaDEBicK  Mackenzie,  Pursuer,  v.  The 
Magistrates  of  Forth ose,  Defenders, 

Process — Jury  Trial — Property,  Right  of  Common — Posses- 
sion— Competing  Title — New  Trial,  motion  for«  on  the  ground 
of  Surprise —  The  pursuer  took  an  issue, — whether,  as  pro- 
prietor of  certain  lands,  he  possessed  as  common  proprietor 
along  with  the  defenders,  a  portion  of  land  called  the  Ness  of 
Chanonry  f  Ruled  at  the  trial,  that  the  pursuer  was  bound  to 
establish  that  he  had  possessed  the  lands  in  dispute  in  the  cha- 
racter  of  proprietor  of  his  lands,  and  not  merely  as  a  burgess 
or  inhabitant  of  the  community.  A  verdict  for  the  defenders 
having  been  returned,  the  pursuer  moved  for  a  new  trial,  when 
the  Court  held  that  the  fact  of  possession  was  properly  left 
to  the  jury ;  that  no  complaint  having  been  made  at  the  trial 
against  the  admission  of  evidence  or  the  charge  of  the  Judge; 
and  surprise  not  being  made  out,  and  being  excluded  by  ths 
course  taken — Rule  for  a  new  trial  discharged, 

Roderick  Mackenzie  of  Flowerbum  raised  an  action 
of  declarator  against  the  Provost,  Magistrates,  and 
Town-council  of  Fortrose,  setting  forth  that  he  was 
proprietor  of  certain  lands  described  in  his  summons, 
and  that,  in  virtue  of  his  titles  to  those  lands,  several 
parcels  of  land,  in  particular  the  Ness  of  Chanonry, 
possessed  by  the  Magistrates  and  Town- council  of  For- 
trose, and  their  feuars,  belonged  exclusively  to  him 
in  absolute  property ;  or  otherwise,  that  the  pursuer 
'*  and  bis  predecessors  and  authors,  have  had  a  com- 
mon and  pro  indiviso  right  of  property  in,  and  pas- 
turage over,  the  said  land  called  the  Ness  of  Chanonry, 
along  with  the  feuars  and  burgesses  of  Fortrose  and 
others,  and  have  been,  in  common  with  them,  in  the 
peaceable  possession  of  the  said  common  property  and 
pasturage  beyond  the  years  of  prescription,  and  past 
the  memory  of  man ;  and  they  have  been  in  the  cus- 
tom of  preventing  the  adjacent  heritors  and  neighbours 
from  encroaching  thereon,  and  of  hindering  the  said 
feuars  and  burgesses  of  Fortrose,  and  others,  from  oc- 
cupying or  possessing  any  part  thereof  as  their  exclu- 
sive property.'* 

The  defenders  denied  that  the  pursuer  had  any  right 
of  property  in  common  in  the  Ness  of  Chanonry,  or 
that  he  or  his  predecessors  ever  possessed  the  same  as 
proprietors  in  common  along  with  the  defenders  and 
others,  or  that  they  have  ever  been  in  the  custom  of 
preventing  others  from  occupying  or  possessing  any 
part  of  these  lands  as  their  exclusive  property ;  and 
they  maintained  that,  by  ancient  royal  grants,  the  pro- 
perty now  claimed  belonged  exclusively  to  the  burgh, 
and  was,  for  time  immemorial,  possessed  without  in- 
terruption or  challenge  as  part  of  the  property  of  the 
burgh. 

The  following  issue  was  sent  to  trial : 

*'  Whether  for  forty  years  and  upwards,  or  for  time  immemo- 
rial immediately  preceding  the  year  1816,  the  pursuer,  or  bis  pre- 
decessors and  authors,  proprietors  of  the  said  lands  (the  pursuer's 
lands,  described  in  the  schedule  annexed  to  the  issues),  or  part 
thereof,  by  themselves,  or  others,  possessed  as  common  property, 
along  with  the  defenders  and  their  predee«^ssors,  or  their  feuars, 
a  certain  triangular  portion  of  land,  called  the  Ness  of  Fortrose, 
extending  to  about  120  acres,  bounded  towards  the  south  and 
north  by  the  Moray  Firtb,  and  toward  the  west  by  a  line  run- 
Bing  along  the  marches  of  old  cultivated  land,  of  the  following 
names,  viz., — Cummer's  Croft,  the  Nine  Riggs,  the  Middle 
R'S^t  the  West-water  Furrows,  the  Ea^ter-water  Furrows, 
lands  belonging  to  Junors,  the  Longlands,  and  the  Head  Riggs 
of  the  Long-Ness  ?** 

SCOTTISH  JURIST. 


The  jury  found  for  the  defenders.  A  new  trial  was 
moved  for  on  the  ground  of  ( 1 .)  surprise ;  (2.)  that  the 
verdict  was  against  evidence,  and  (3.)  against  law  or 
substantial  justice. 

The  nature  of  the  case  is  sufficiently  disclosed  in 
the  speech  of  the  Lord  Justice- Clerk. 

Lord  Justice- Clerk This  rule  for  a  new  trial  requires,  I 

admit,  deliberate  attention ;  and  the  great  care  bestowed  on  the 
case  at  the  trial,  renders  it  fitting  that  we  should  bestow  equal 
attention  to  the  case.     I  am  not  at  all  prepared  to  concur  in  the 
views  pressed  upon  us  by  the  defenders,  as  to  the  grounds  ou 
which  alone  it  would  be  competent  or  proper  for  the  Court  to 
grant  a  new  trial,  as  against  evidence,  if  dissatisfied  with  this 
verdict.     The  issue  sent  to  the  jury  respects  an  heritable  right, 
vis.,  the  possession  as  common  property,  under  heritable  titles, 
of  a  piece  of  ground  of  some  extent,  and  in  regard  to  which 
valuable  interests  may  arise.     It  is  not  a  case  in  any  degree 
analogous  to  simple  actions  of  assault,  or  other  pure  or  simple 
matter B  of  fact  in  which  it  has  been  often  and  justly  said  in 
England,  that  as  you  have  generally  all  the  witnesses  cognisant 
of  the  facts,  the  first  trial  commonly  brings  out  the  truth  with 
less  prejudice.and  colouring  than  any  subsequent  inquiry.    The 
issue  involves  an  inquiry  as  to  possession  of  common  property 
for  forty  years  before  1816, — of  possession  as  common  property, 
which  undoubtedly  implies  important  considerations  in  legaid 
to  the  character  and  quality  of  the  possession.    Again,  the  issue 
has  reference  necessarily  and  most  directly  to  the  titles  in  the 
pursuer,  in  respect  of  which  the  common  property  was  daimctd  ; 
and  on  this  part  of  the  case  there  is  not  the  least  doubt  that 
there  are  also  very  material  considerations  which  much  enter 
into  the  trial  of  the  issue.     In  such  a  case,  then,  I  do  not  think 
that  the  Court  are  compelled  to  deal  with  the  verdict  with  thft 
same  tenderness  with  which  they  must  look  to  verdicts  in  the 
ordinary  class  of  cases  coming  before  them.    If,  on  the  whole,  [ 
had  been  satisfied  that  due*  attention  bad  not  been  paid  by  the  jury 
to  the  case,  or  to  any  important  consideration  applicable  to  any 
point  in  the  ease, — that  there  was  any  reason  to  suppose  that  they 
had  not  given  due  weight  to  the  legal  presumptions  and  views 
stated  to  them  by  the  Judge,  and  bearing  upon  the  case ;  or  if, 
on  the  whole,  it  would  have  been  more  satisfactory  to  my  mind, 
that  a  question  of  this  description  should  be  farther  and  again 
investigated  and  submitted  to  another  jury — nay,  even  if,  as  to  a 
quetition  of  heritable  right,  it  were  seen  that  more  evidence 
might,  with  due  time  for  preparation,  accidentally  not  enjoyed, 
haVe  been  obtained,  I  would  have  had  no  difficulty  in  proposing 
to  make  the  rule  absolute.     Again,  if  in  a  case  of  this  descrip- 
tion, my  learned  brother  who  tried  it  had  been  dissatisfied  with 
the  result,  and  on  the  whole  wished  the  matter  to  be  retried, 
that  would  with  me  have  been  a  conclusive  reason  for  a  new 
trial  in  such  a  case  as  the  present,  even  if  my  own  opinion  bad 
been  decidedly  different.     I  have  thought  it  right  to  make  these 
introductory  remarks,  because  it  really  would  be  very  injurious 
to  the  system  of  jury  trial,  extended  with  us  so  much  more 
widely  than  in  England,  and  of  which  the  process  of  review 
is  a  very  necessary  and  important  provision,  if  it  were  imagined 
that  the  strong  expressions  used  in  refusing  new  trials  in  the 
ordinary  cases  of  simple  fact  were  applicable  to  such  eases  as 
the  present,  or  that  we  did  not  recognise  a  distinction  which 
has  been  acted  upon  in  England  even  to  the  extent  of  allowing 
a  third  trial  before  a  p«^rmanent  loss  was  to  be  permitted  in  pet' 
petuo  to  an  heritable  right.     But,  on  the  other  hand,  it  is  to  be 
kept  in  view  that  the  question  to  be  ultimately  disposed  of  under 
this  issue  is,  after  all,  brought  to  a  proper  question  of  fact,  and 
when  rightly  prepared  for  the  consideration  of  a  jury,  a  question 
of  fact  of  that  character  which  they  are  peculiarly  qualified  to- 
judge  of. 

There  may  be  a  good  deal  of  law  to  explain  to  a  jury  in  order 
to  prevent  error  and  misconception,  or  to  obviate  views  press- 
ed by  the  parties ;  and  there  may  be  important  directions  to* 
give  them  as  to  the  nature,  bearing,  and  effe<;t  of  certain  legal 
rules  foufwled  upon  the  titles — not  so  much  legal  presumptions,, 
as  Mr  Anderson  termed  them,  as  rules  or  directions  respecting 
the  burden  of  proof.  But  when  all  this  is  rightly  and  fully 
done-^wben  the  case  is  so  prepared  for  the  jury,  the  ultimate 
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question  it  distinctly  an  issue  upon  fact,  and  an  issue  upon  facts 
of  that  very  description,  which  the  understanding  and  minds  of 
jurymen  are  best  qualified  to  dispose  of,  viz.,  the  possession  of 
a  piece  of  common  in  the  vicinity  of  a  small  burgh.     Observe 
vrbat  the  ultimate  and  proper  question  is — (Read  issue).     This 
itaust  be  well  and  anxiously  prepared  for  the  consideration  of  the 
jury  on  the  part  of  the  Judge,  more  or  less  fully,  according  to  the 
nature  of  the  particular  case.     But  still  it  is  a  proper  questfon 
of  possession — and  of  possession  proposed  to  be  proved  in  this 
ease  by  plain  simple  overt  acts— not  by  legal  presumptions.  Now, 
in  considering  whether  the  jury  rightly  considered  this  case,  the 
first  point  is,  were  they  fully  enabled  to  do  so  by  receiving  all 
the  aid  which  it  was  necessary  for  them  to  obtain,  and  which 
the  parties  had  a  right  to  expect  from  the  Judge  ?  On  that 
point  the  pursuer  makes  no  complaint.     He  doas  not  eonplain 
of  any  thing  the  Judge  stated  or  omitted.   Nay,  ihrther,  he  does 
not  say,  which  might  not  have  been  a  very  clear  grooiid  of  ex- 
ception, and  yet  might  have  been  a  very  fatal  misouniaga  xa  the 
case,  and  a  good  ground  for  a  new  tf  ial — that  the  Judge  treated 
it  too  much  as  a  matter  of  fact ;  and  though  he  satisfied  the  letter 
of  the  law  by  an  oral  explanation  which  a  lawyer  might  under- 
stand, that  he  did  not  sufficiently  instruct  the  jury  as  to  the  na- 
ture of  the  points  to  which  they  were  to  attend.     No  word  of 
complaint  is  stated,  even  in  the  shape  of  remark,  on  the  charge; 
and  to  us  who  have  seen  the  very  full  notes,  prepared  by  his  Lord- 
ship after  the  adjournment  of  the  trial,  of  the  directions  and  ex- 
planations, in  point  of  law,  which  be  was  to  state,  and  did  state 
to  the  jury,  for  the  purpose  of  enabling  them  rightly  to  consider 
the  facts,  it  is  most  apparent  that  no  jury  were  ever  sent  to 
the  discharge  of  that  duty  more  fully,  anxiously,  distinctly 
and  usefully  instructed.     The  jury  then  were  fully  enabled 
and  prepared  by  the  Judge  for  the  discharge  of  their  doty ;  but 
with  that  preparation,  his  Lordship  farther  distinctly  left  the 
question  to  be  answered  to  the  jury,  as  ultimately  and  neces- 
sarily a  proper  question  of  fact,  whatever  explanations  it  was 
necessary  to  give  them.     Now,  that  course  is  not  complained 
of,  although  there  is  no  better  ground  of  exception  than  that 
the  Judge  leaves  a  question  to  the  jury  which  has  turned  out, 
on  the  trial,  to  be  one  of  law,  at  least  in  part,  and'  requiring 
the  question  left  under  the  issue  to  be  at  least  restricted  and 
varied,  if  there  is  any  question  of  fact  left  at  all.     I  must  hold, 
therefore,  in  the  absence  of  any  objection,  and  most  certainly 
must  hold,  upon  the  case  as  I  view  if,  that  the  question  was 
ultimately  left  to  the  jury  as  a  proper  jury  question,  after  iMnng 
rightly  and  fully  prepared  for  their  consideration.     This  is  no 
unimportant  part  in  the  present  motion. 

Accordingly,  the  greater  and  more  forcible  part  of  Mr  Ander- 
son's speech  was  nkore  appropriate  to  enforce  upon  the  Judge  at 
the  trittl,  and  on  the  jury,  their  respective  duties;  for  all  the  ge- 
neral part  of  it  was  of  no  use  whatever  upon  the  question,  whe- 
ther the  opinion  of  the  jury  on  the  facts  is  wrong,  when  the  jury 
were  rightly  instructed.  Accordingly,  Mr  Anderson  could  not 
stale  bis  point  without  running  invariably  into  the  expression,  that 
there  was  not  legal  or  admissible  evidence  to  control  his  title, 
and  the  rights  under  it ;  but  he  really  meant  and  urged,  as  we 
know,  nothing  more  than  that  the  evidence  was  not,  in  point 
of  fact,  sufficient  to  warrant  the  verdict.  We  have  no  legal 
question  before  us  except  that  to  be  presently  noticed,  which 
the  issue  presents,  and  to  which  the  pursuer,  in  his  argoment» 
never  attended.  We  are  wholly  upon  a  question  of  evidence. 
I  must  farther  observe,  that  the  very  nature  of  the  syatean  of 
jury  trial  implies,  that  when  any  legal  rules  or  presumptions  as 
to  the  burden  of  proof,  or  the  character  of  the  evidence  which 
ought  to  be  given  in  any  particular  case,  are  stated  by  a  Judge 
to  a  jury,  and  he  does  not  declare  the  evidence  in  law  to  be  in- 
sufficient, it  is  part  of  the  proper  province  of  the  jury  to  apply 
these  presumptions ;  and  we  must  be  very  csrefol  that  we  do 
not  encroach  upon  that  most  valuable  part  of  jury  trial  which 
brings  the  common  sense  of  mankind  to  bear  upon  the  practical 
decision  of  the  actual  case  in  hand,  and  materially  benefits  the 
system  and  genius  of  the  law,  by  bringing  their  good  sense  into 
the  actual  application  of  legal  presumptions  to  individual  cases. 
No  doubt  the  jury  may  err  in  that  as  in  any  other  part  of  their 
duty.  But  if  the  legal  presumption  or  rule  is  rightly  and  fully 
stated  to  them,  while  the  case  is  still  Wfk  to  them  as  one  of 
Cset,  it  is  their  province  t^  apply  these  pMfoaptions  Md  roUt; 


and  of  the  application  of  them,  in  most  instances,  they  are  in 
fact  the  best  judges,  as  they  are  in  law  the  judges  in  the  first 
instance.     Throughout  the  whole  argument,  the  pursuer  did 
not  atteOd,  nor  did  the  defenders  sufficiently  in  the  argunent, 
or  at  the  trial,  to  the  character  of  the  question  raised  by  the 
issue,  and  to  the  requisites  with  which  the  pursuer  must  com- 
ply.    The  defenders  seem  to  have  put  in  their  own  titles,  and 
thereby  given  a  pretence  to  the  pursuer  of  introducing  at  least 
observations  quite  out  of  the  case.     The  defenders  had  no  con- 
cern with  their  own  titles.     The  alternative  conclusion  of  the 
summons  admits  the  defenders  to  be  proprietors  of  the  ground 
in  question,  if  a  common  property  shall  not  be  established  in 
the  pursuer.     But  the  issue  puts  this  more  precisely  and  dis- 
tinctly.    The  right  of  the  defenders  to  the  ground  in  qnestioa 
is  admitted  upon  the  fece  of  the  issue.     The  pursuer  found  he 
could  not  get  judgment  against  them,  because  they  bad  no 
right  and  title  to  resist  decree,  or  in  case  they  could  exhibit  no 
title  to  the  ground  in  question.     Hence  his  position  under  die 
iisue  is  this — that  the  defenders  standing  prima  faeh  the  ab- 
tolute  proprietors  of  the  ground  In  question,  he  is  driven,  and 
undertakes  to  prove,  that  notwithstanding  their  right  and  title, 
he  has  actually  possessed  the  ground  in  common  with  them  as 
proprietor  of  certain  lands,  so  as  to  qualify  the  right  and  poa- 
seasion  otherwise  absolute  in  them.     Now,  this  is  a  very  io- 
porfant  view  of  the  issue,  to  which  attention  has  not  been  folly 
paid.     The  pursuer  did  not  obtain  an  issue  of  this  descriptioo, 
which  I  have  sometimes  seen  :  It  being  admitted,  or  found,  thai 
the  Ness  is  possessed  in  common  by  sueh  and  aoeh  defenders, 
whether  the  pursuer  has  also  possessed  in  common  with  them 
as  a  commonty  proprietor  ?     He  could  not  contend  upon  the 
titles  that  the  Magistrates  stood  only  in  the  situation  of  partica 
possessing  in  common  with  somebody  or  other  :  it  being  mat- 
ter of  inquiry  who  the  common  proprietors  were,  that  would 
have  been  a  most  important  point  for  him  to  have  estaUidied. 
Whether  he  could  have  made  it  out,  I  cannot  tell,  for  I  have 
no  information  upon  the  subject.     I  have  little  doubt,  thai  if 
the  titles  of  the  burgh  had  shown  that  their  right  waa  one  of 
commonty  alone — I  mean,  of  commonty  with  other  adjacent 
proprietors — not,  of  course,  commonty  for  the  burgh, — the  pur- 
suer would  have  insisted,  and  he  would  have  been  well  en- 
titled to  a  judgment  in  the  first  instance,  finding  the  third 
plea  in  law  in  the  defences  not  maintainable,  via.,  that  the 
lands  formed  part  of  the  property  of  the  burgh,  but  were  only 
held  by  them  as  common  proprietors.     The  issue,  then,  srould 
have  been  very  different,  the  pursuer's  position  quite  different, 
and  the  burden  on  him  very  inferior  to  what  the  issue  puts  on 
him.     That  course  has  been  frequently  adopted  in  the  discus- 
sion of  such  cases  in  the  Outer- House,  and  in  the  division  of 
coromonties ;  and  it  materially  affects  the  poitit  to  be  decided" 
often  terminates  the  discussion.     But  as  the  issee  stands,  that 
which  the  pursuer  is  to  do  is  this,  namely,  to  take  from  the  ad- 
mitted proprietor,  by  force  of  proof  of  his  possession,  that  whteh 
otberwitte  belongs  absolutely  to  the  defenders, — however,  they, 
and  those  for  whom  they  hold,  may  enjoy  it  among  themselves. 
Accordingly,  even  in  the  trial,  the  pursuer  did  not  attempt  to 
use  or  produce  any  of  the  defenders*  titles  in  order  to  say, — ^bere 
I  begin  by  ah  owing  that  your  right  in  common  with  aomebody 
or  other,  and  my  possession,  is  to  be  jut^ged  of  in  reference  to 
that  fact.   I  do  not  think  this  would  have  been  competent  under 
the  issue,  which  admitted  the  defenders*  right  to  be  absolute, 
if  the  pursuer  did  not  prove  common  possession ;  and  I  allude  to 
it,  in  order  to  show  more  clearly  that  the  point  at  issue  was  this, 
viz.,  that  the  pursuer  was,  by  proof  of  possession,  to  take  out 
from  the  defenders,  to  the  extent  of  giving  him  common  pro- 
perty, a  part  of  the  heritable  estate  e*  facie  belonging  to  theai 
exclusively.     This  view  of  the  matter  is  extremely  material  in 
reference  to  the  argument  of  the  pursuer,  and  still  more  in  con- 
sidering the  character  of  the  case;  for  I  think  it  rides  over  the 
whole  case  in  its  progress  to  Che  close  of  the  trial. 

The  pursuer,  then,  does  not^gin  in  the  favourable  way  in 
which  the  case  waa  pressed  on  us  m  the  reply.  The  leading  fe»» 
ture  in  the  whole  case — not  a  presumption  to  be  applied  by  a  jury 
in  his  favour  on  the  title,  hot  a  point  fixed  against  the  pursuer ; 
-^the  leading  feature,  I  say,  in  the  case  is  this,  that  the  ground 
is  taken  and  deemed  by  the  issue  to  he  the  exdnsive  property  of 
the  defenders,  unless  he  ean  establish  by  satisfactory  evidenoe 
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that  be  has  had  possesuon,  as  a  common  proprietor,  upon  a 
competing  title.  He  ia  to  take  then,  by  proof,  oat  of  the  de- 
fenders, a  part  of  the  estate,  admitted  otherwise  to  be  in  them, 
and  as  to  which  his  title  alone  avails  him  nothing; ;  for  he  has 
been  obliged  to  undertake  the  burden  of  proof.  The  true  point 
then  is,  has  the  pursuer  been  enabled  to  do  this  by  such  strong 
evidence  that  it  would  be  at  least  satisfactory  to  have  the  judg- 
ment of  another  jury  upon  the  case?  This  view  of  the  subject 
obviates,  to  a  great  degree,  the  whole  strength  and  force  of  the 
observations  and  argument  in  the  reply;  the  greater  part  of 
which  I  do  not  think,  as  I  shall  afterwards  explain,  at  all  ap« 
plicable  to  the  case  under  this  issue.  Another  verv  important 
point  is  that  raised  and  ruled  at  the  trial  without  objection,  and 
sorely  most  justly  ruled,  viz.,  that  the  issue  imports  that  the 
possession  to  be  proved  must  be  shown  to  be  in  the  character  of 
proprietor  of  the  lands  in  the  schedule,  or  of  part  of  them.  How 
any  other  notion  could  be  taken  up  is  very  singular ;  because, 
when  a  party  is  to  prove  common  property,  that  implies  in  him 
the  title  of  a  proprietor ;  and  if  he  is  described  in  the  issue  as 
proprietor  of  lands,  it  would  be  extraordinary  if  that  was  not 
inserted  with  a  view  to  the  right  of  common  property  claimed. 
But  thb  point  is  of  the  uttermost  importance  (as  the  parties 
were  well  aware)  in  estimating  tbe  value  of  the  evidence  ad- 
duced of  commonty  property ;  for,  if  the  possession  was  not  shown, 
by  proof  satisfactory  to  the  jury,  to  be  solely  as  proprietor  of 
the  lands,  if  reasonable  doubt  was  raised  whether  the  possession 
was  not  upon  another  and  different  footing,  if  there  was  rea- 
son, even  in  the  pursuer's  own  showing,  for  thinking  tbat  be  or 
his  predecessors  might  have  possessed  in  another  character,  then 
the  jury  could  not  be  asked  to  affirm  that  the  possession  was, as 
common  proprietor  under  the  titles,  to  the  lands  in  the  schedule, 
or  part  of  them ;  for  that  very  proposition,  in  point  of  fact,  was 
on  that  view  left  by  the  pursuer  in  doubt.  Hence,  this  matter 
of  fact,  vis.,  that  the  possession  was  in  the  adverse  andcomptt^ 
ing  character  of  proprietor  in  the  lands  in  question,  and  also 
tbat  it  was  a<  possession,  not  of  pasturage,  but  of  common  pro- 
perty, were  matters  for  the  pursuer  to  establish  as  a  part  of  the 
burden  incumbent  on  him,  so  that  the  jury  might  be  enabled  to 
affirm  both.  If  either  was  left  in  doubt,  his  case  failed.  I 
must  farther  notice,  that  the  point  thus  raised  by  the  pursuer 
at  the  trial,  to  escape  from  the  obligation  of  showing  that  his 
possession  was  in  the  character,  and  by  virtue  of  his  title  as 
proprietor, — lather  in  contrast  to  tbe  line  of  argument  pressed 
upon  us  in  the  reply, — contrasts  still  more,  and  in  a  very  singular 
manner,  with  the  ground  of  surprise  now  urged  as  one  ground 
for  a  new  trial ;  for,  if  the  pursuer  contended  at  the  trial,  and 
was  prepared  to  establish  that  his  possession  was  general,  and 
not  connected  with  his  title  to  other  lands,  it  does  not  occur  to 
me  bow  be  oould  consistently  maintain  tbat  there  could  be  any 
surprise  in  the  defenders  stating  that  very  view  of  the  case  in 
answer  to  the  question  put  on  him  by  the  sound  construction  of 
tbe  issue.  His  object  in  trying  to  alter  tbe  iuue  by  this  view  was 
▼ery  plain  ifirti,  to  say,  as  Mr  Innes  began  by  saying,  that  the  evi- 
dence of  the  Rev.  Mr  Wood  proved  the  pursuer's  case,  since  any 
possession  on  any  ground  was  suflScient  for  him ;  and,  2cf,  not  to  bo 
limited  to  small  portions  of  land,  but  if  he  got  it  under  this  issue,  as 
for  all  his  lands  quo  eunque  modo,  to  claim  in  the  division  of  the 
commonty  a  large  share.  These  were  his  objects.  And  the  first 
shows,  that  whether  his  counsel  knew  the  case  before  the  trial,  the 
party  well  knew  that  it  would  be  a  great  matter  to  be  allowed 
to  prove  possession  alone,  irrespective  of  any  title. 

Three  grounds  have  been  stated  for  a  new  trial, — 1.  Surprise. 
2.  That  the  verdict  is  against  evidence.  3.  Against  law  or 
substantial  justice. 

1.  Surprise,  in  the  proper  sense  of  the  term,  is  a  most  solid 
ground  for  granting  a  new  trial,  when  it  is  made  out,  and  when 
stated,  ought  always  to  be  carefully  examined;  for  if  there  was 
truly  surprise,  the  other  party  had  got  the  verdict  in  a  way 
more  or  less  unfair,  whether  intentional  or  not.  But  we  must 
be  careful  not  to  allow  want  of  due  knowledge,  or  previous  pre- 
paration and  actual  surprise  to  the  counsel, — especially  when, 
as  I  think,  Mr  Anderson  stated,  and  which  is  too  often  the 
case  as  to  the  leader,  he  had  no  previous  knowledge  of  the 
cause, — to  be  confounded  with  surprise,  in  the  legal  sense  of 
the  term.  This  case  is  a  declarator,  with  two  conclusions,— ^ne 
claiming  the  Ness  as  the  s<rfe  property  of  the  pursuer,  the  other 


asserting  tbat  tbe  pursuer,  in  virtue  of  the  titles  libelled,  bad  a 
common  and  pro  indiviso  right  of  property  in  tbe  Ness  along 
wjth  the  .defenders^  and  bad,  in  common  with  the  burgesses, 
possessed  in  common.  Tbe  pursuer  referred  to  the  record  in 
explanation  of  this  plea  of  surprise,  and  I  am  inclined  to  think 
he  may  do  so,  if  the  surprise  was  not  matter  which  required  to 
be  raised  at  the  trial,  which,  in  some  cases,  it  might  not  be — 
here  certainly  it  was. 

The  record,  up  to  revisal,  contained  no  allegation  of  posses- 
sion whatever  as  to  alternative  possession.  Then  the  only  aver-^ 
ment  made  is, — *'  under  the  said  titles  the  pursuer  and  his  au- 
thors have  had  such  possession  as  the  situation  of  the  subjects  for 
tbe  time  permitted."  The  answer  to  this  is  as  short,  but  certainly 
all  that  tbe  defenders  were  called  on  to  state;  see  §  15  of  the 
defenders'  statement.  The  defenders  had,  in  their  defences,  p.  5, 
stated  expressly,  that  the  Ness  was  disponed  to  them  for  the  in- 
habitants as  well  as  burgesses;  and  they  had  also  stated,  tbat  they 
gave  notice  of  the  intention  of  feuing,  in  1817,  to  the  inhabitants 
as  well  as  to  the  burgesses.  On  this  record  the  question  was 
at  once  changed,  and  limited  to  that  in  the  issue.  That  a  party 
who  was  prepared  to  prove  possession,  and,  under  a  certain  title, 
being  bound  to  show  tbat  the  possession  was  in  tbat  character, 
of  proprietor,  was  not  called  upon  to  consider  well,  and  examine 
into  tbe  nature  and  origin  of  that  possession  which  he  was  to 
instruct,  and  to  be  prepared  for  that  being  referred  to  a  ground 
or  right  ouite  inconsistent  with  that  to  which  he  undertook,  as 
matter  of  fact,  to  show  to  the  jury  that  it  must  be  referred,^. 
se^ms  to  me  to  be  quite  untenable.  He  must  prove,  as  matter 
of  ftct,  that  the  possession  was  In  the  character  of  common  pro- 
prietor, under  the  titles  which  gave  him  a  prima  facie  title  as 
common  proprietor*  He  must  inquire  into  the  character  of  his 
possession,  and  that  of  others  possessing  along  with  him.  He 
must  consider  whether  he  can  prove  tbat  his  possession  is  diflTerenC 
from  others.  And  I  cannot  conceive  a  plainer,  more  obvious, 
and  clearer  answer,  or  an  answer  which  tbe  pursuer  was  more 
•tailed  upon  to  consider  and  be  pfepared  for,  than  this :  Tour  pos- 
session is  under  as,  and  as  one  of  those  for  whom  we,  in  whom 
you  admit  the  right  to  be,  if  you  cannot  prove  a  competing  right, 
bold  it  in  trust.  It  was  necessarily  the  counter  view  to  his,  if 
he  had  any  possession  at  all,  which  he  said  he  had.  But  then 
it  was  fisrtber  urged,  that  he  could  not  be  prepared  for  any  con. 
nection  between  bis  lands  and  the  right  granted  to  the  burghs 
of  Rosemarkie  or  Ross,  now  Fortrose,  in  respect  that  his  lands 
were  not  within  the  walls  or  precincts  of  the  burgh, — Whether 
duly  considered  before  the  trial  or  not, — I  say  that,  because  Mr 
Anderson  stated  to  us,  that  to  him,  new  in  the  case,  the  answer 
was  surprise, — it  is  quite  plain  that  the  pursuer  ought  to  have 
been  prepared  for  all  views  founded  on  tbe  fact,  that  his  own 
titles,  as  to  the  three  parcels  of  Innd  containing  rigfats  of  com- 
mooties  or  common  pasturages,  expressly  bear  that  the  lands 
are  within  the  burgh  of  Ross.  Whether  tbe  effect  of  that  in 
law,  or  on  the  facts  of  the  case,  had  been  duly  considered,  is 
not  the  question. 

Then  it  was  said,  how  could  we  be  prepared  for  any  distant 
line  of  boundaries  of  this  burgh  ?  Now  really  this  is  the  as- 
sertion the  pursuer  is  the  least  entitled  tu  make  of  any ;  for  in 
his  titles — the  most  distant  of  the  only  three  parcels  to  which 
it  Is  necessary  to  attend — the  hill  of  Rosemarkie,  or  Thom- 
son's Hill,  is  expressly  declared  to  be  within  the  burgh  of  For- 
trose, — so  is  the  bit,  called  the  Ness,  at  the  other  side  of  the 
eommon.  Hence,  his  own  titles  told  him  tbat  the  lands  to 
which  alone  he  could  ascribe  his  possession,  were  within  the 
ambit  of  the  burgh.  Then  again,  in  his  entail,  many  other  lands 
lying  runrig  with  these  are  actually  held  of  the  burgh,  and  so 
within  its  proper  territory.  And  really  when  tbat  is  the  case, 
and  the  defenders  had  a  grant,  as  he  knew,  of  the  Ness,  for  the 
burgesses  and  inhabitants,  it  was  a  strange  inattention  to  the 
most  obvious  answer  to  the  pursuer's  cnse,  or  very  great  confi- 
dence in  his  own  notions  of  his  case,  if  be  never  thought  of  the 
effect  of  so  striking  a  fact,  or  even  attended  to  the  fact  itself, 
tbat  his  lands,  at  a  distance  from  tbe  burgh,  were  described  as 
lying  within  the  same.  The  fact  is  tbe  more  remarkable,'  as  it 
occurs  as  to  lands  got  from  various  proprietors,  lying  in  most 
opposite  directions  ;^odeed,  the  remark  is  applicable  to  nearly 
aU  the  lands  in  the  schedule,  for  which  he  originally  claimed 
under  the  issue.    When  in  his  titles,  also,  some  of  the  lands  are 
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1  ouncled  by  the  common  muir  of  ChanoDry  Ness  on  the  one  side,  I 
think  he  wnsmon  gpecially  called  on,  by  bis  own  titles,  toconti* 
der  tbe  very  point  which  be  says  he  never  did. 

Bur  farther,  the  plea  of  surprise  is  completely  excluded  by  the 
course  taken  at  tbe  trial,  and  I  see  very  well  why  taken  at  the  trial. 
I  think  the  question,  as  to  the  possession  of  all  the  occupiers,  was 
raised  by  tbe  pursuer  himself  in  tbe  second  witness,  (p.  15) ; 
certainly  in  the  examination  of  tbe  third,  fourth,  and  fifth.  He 
was,  I  think,  fully  prepared,-^tbat  is,  bis  witnesses  on  tbe  point; 
— nay,  be  tried  to  give  tbe  case  in  1$3S,  in  tbe  examination  of  Sin- 
clair, tbe  very  turn  which  tbe  defenders  have  since  done.  Then 
the  matter  is  raised  in  a  very  marked  manner  at  p.  19,  (reads). 
Now,  if  there  was  surprise, — that  is,  if  there  was  matter  proposed 
to  be  introduced  in  evidence,  not  being  within  the  record,  ac- 
cording to  the  meaning  and  understanding  of  parties,  and  not 
within  tbe  scope  of  tbe  issue  as  understood,  the  evidence  should 
have  been  objected  to  on  that  ground ;  and  if  admitted,  tbe  ob- 
jection noted  as  an  exception.  This  baa  always  been  done. 
See  Gye  v,  Hallam,  24th  March  1832,  before  Lords  Cringletie 
and  Medwyn.  That  was  not  done.  The  evidence  was  admit- 
ted as  a  proper,  fitting,  relevant,  and  pertinent  inquiry  in  tbe 
trial, — that  is  acquiesced  in  ; — we  cannot  alter  it ;  nay,  we  are 
not  entitled  to  think  the  evidence  should  not  have  been  admit- 
ted, even  if  we  differed  from  the  Judge,  which  most  certainly 
I  do  not.  I  think  this  excludes,  of  itself,  tbe  whole  matter  of 
surprise.  But,  still  more,  it  was  admitted  that  this  evidence  was 
never  objected  to  to  tbe  Judge  on  tbe  ground  of  surprise,  but 
of  general  irrelevancy.  It  was  admitted  that  surprise  was  never 
stated  to  Lord  Moncreiff.  How  then  can  we  listen  to  surprise 
now,  when  none  was  alleged  at  tbe  trial  ?  No  doubt  facts  may 
come  to  a  party's  knowledge  after  tbe  trial,  which  may  etititle 
him  to  state  tbe  ground  of  surprise,  or,  more  correctly,  perhaps 
deceit.  But  surprise,  as  to  a  line  of  inquiry,  and  an  answer  to 
tbe  pursuer's  case,  not  once  complained  of  at  tbe  trial  on  that 
ground,  is  perfectly  new  to  me.  But  I  perfectly  understand 
why  surprise  was  not  stated.  The  pursuer  wished  to  have  two 
strings  to  his  bow,  and  did  not  choose  to  give  up  one  to  rest 
solely  on  tbe  other.  He  bad  still  the  plea  which  he  pressed  to 
the  last, — so  much  so.  that  it  was  prominently  referred  to  in  the 
c^faarge,  that  be  might  prove  the  mere  fact  of  possession,  and 
was  under  no  obligation  whatever  to  show  that  such  possession 
was  bad  in  tbe  character  of  proprietor ;  and  that,  without  being 
under  the  necessity  of  establishing  that  point,  be  was  entitK^ 
to  a  verdict  if  be  proved  possession,  no  matter  what  was  its 
origin,  or  whether  any  origin  or  character  could  be  given  to 
it, — nay,  that  on  the  very  evidence  of  tbe  defenders  as  to 
possession,  by  all  within  the  boundaries,  be  was  entitled  to  a 
verdict,  as  Mr  Inoes  argued  to  us.  Having  that  plea  to  urge, 
it  would  have  been  rather  inconsistent  to  allege  at  tbe  trial 
that  it  was  surprise  to  him  to  find  that  his  possession  could  be 
ascribed  to  any  other  origin, — he  wishing  to  shake  himself  free 
of  origin  under  bis  title.  I  have  thought  it  right  fully  to  con- 
sider this  point ;  and  I  have  no  difficulty  in  stating,  that  on 
tliese  and  many  other  grounds  which  might  be  explained,  I  can 
refuse  the  motion  on  that  bead  with  most  perfect  satisfaction 
to  my  own  mind. 

But  then  the  motion  for  a  new  trial  was  supported  and 
rested  on  tbe  other  two  grounds  stated:  I.  That  the  verdict 
is  against  evidence :  2.  That  it  is  against  law  or  substantial 
justice.  These  grounds  may  be  taken  together,  as,  more  or 
less,  they  involve  tbe  general  consideration  of  tbe  verdict, 
and  necessarily  run  into  each  other.  I  have  not,  indeed, 
been  able  to  understand  on  what  ground  tbe  verdict  is  said  t^ 
be  against  law — taken  as  a  separate  ground  of  challenge. 
When  a  Judge  directs  a  jury  that  they  are  bound  in  point  of 
law  to  find  either  on  tbe  whole  case  a  verdict  for  one  party, 
on  the  ground  that  there  is  no  fact  to  go  to  them,  as  in  Wood 
V.  Venables  before  tbe  late  Lord  President,  or  upon  particular 
points,  that  they  must  bold  one  party  to  be  in  the  right,  and 
tbe  verdict  is  either  against  tbe  general  or  tbe  special  direction, 
— then  the  verdict  is  against  law.  Or  if  the  verdict  cannot 
lie  explained  upon  the  facts,  except  upon  tbe  assumption  that 
the  jnry  had  taken  up  a  notion  as  to  the  law  different  from  the 
OSMrtf^-say,  for  instance,  in  a  question  for  the  recovery  of 
jroods  shipped,  and  it  turned  our,  on  tbe  evidence,  that  in 
Uw  the  Mm  was  not  in  the  pursuer,  yet  a  verdict  should  be 


returned  for  him.  In  these  and  such  cases  the  verdict  is  clear- 
ly against  law.  But  then  the^e  is  a  distinct  and  plain  ground 
stated.  But  when  tbe  case  of  the  pursuer  is  considered,  it 
comes  simply  to  this — that  in  considering  the  evidence,  the 
jury  are  said  not  to  have  applied  correctly,  or  given  due  weight 
to  certain  presumptions  as  to  the  burden  of  proof  which  they 
were  undoubtedly,  in  the  first  instance,  to  apply.  Tbe  case 
was  wholly  left  to  them,  with  tbe  aid  of  these  presumptions ; 
and  therefore,  even  if  tbe  jury  may  have  erred  to  such  an  ex- 
tent as  to  require  a  new  trial,  yet  still  tbe  verdict  in  this  case 
would  not  be  one  challengeable  as  against  law.  Tbe  other 
grounds,  that  it  is  against  substantial  justice,  or  against  evi- 
dence, are  in  this  case  truly  identical. 

Now,  what  is  tbe  general  nature  of  the  case  ?  The  pursuer  is  to 
take  out  of  the  right  and  title  of  the  defenders  what  otherwise  be- 
longs to  them,  and  that  by  proof  of  possession  upon  a  title  not  ex- 
pressly mentioning  the  Ness  as  granted  in  common.  The  burden 
of  proof  is,  in  tbe  first  instance,  wholly  upon  tbe  pursuer.  Was  it 
ever  shifted  so  as  to  call  upon,  or  warrant  tbe  Judge  to  say  that  the 
verdict  must  pass  against  tbe  defenders?  That  is  not  pretend- 
ed. He  has  to  show  that  the  title  is  applicable  to  the  alleged 
common,  and  then  that  his  possession  was  on  that  title,  in  which 
it  will  be  an  immense  point  for  him  that  there  is  no  other  ligbt 
to  which  it  can  be  ascribed.  But  upon  tbe  pursuers  case, 
certain  facts  were  established  which,  I  think,  rivetted  down 
upon  him  tbe  burden  of  proof  to  tbe  close  of  the  case ;  though 
I  admit  that  tbe  full  weight  of  these  facts  in  favour  of  tbe  de- 
fenders have  appeared  more  in  tbe  course  of  this  discassion 
than  perhaps  they  did  at  the  trial.  1.  There  is  tbe  feet  that 
the  pursuer's  lands  all  lie  within  the  ambit  of  the  burgh. 
That  was  proved  by  bis  own  witnesses,  to  whom*  the  £acts 
were  quite  familiar.  The  boundaries  were  distinctly  proved. 
That  tbe  boundaries  of  the  burgh  include  much  property 
beyond  the  buildings,  could  be  no  matter  of  surprise,  but  is 
roost  important  with  reference  to  the  present  question,  viz.. 
possession  of  tbe  common  by  those  living  within  tbe  ambit  of 
the  burgh  ;  for  there  the  description  in  bis  title  puts  him  exactly 
within  the  same  case  as  all  others  who  possessed.  2.  His  titletde- 
scribe  the  lands  as  lying  within  the  burgh, — a  fart  of  leading  im- 
portance on  the  point,  whether  his  use  of  the  common  was  on 
a  competing  title  or  not,  in  reference  to  the  general  and  prior 
grant  to  the  burgh.  3.  A  considerable  part  of  his  lands  lie  be- 
tween the  two  towns,  which  are  confessedly  one  burgh,  and  to 
which  also  the  issue  admits  that  tbe  Ness  belongs,  though  it 
may  be  for  the  common  use  of  tbe  inhabitants.  Hence,  lands 
lying  between  tbe  two  parts  of  the  burgh  evidently  are  con- 
nected with  it.  4.  The  general  understanding  and  belief  that 
the  Ness  was  a  common  to  the  inhabitants  within  the  ambit  of 
the  burgh,  including  tbe  tenants  in  tbe  grounds  in  question,  was 
proved  on  the  face  of  the  pursuer's  case.  This  is  distinctly 
established,  I  think,  by  tbe  pursuer's  evidence,  confirmed  by  that 
of  tbe  defenders,  especially  the  Rev.  Mr  Wood.  But  when 
proved  by  the  pursuer's  evidence,  it  seems  at  once  to  exclude 
him  from  asking  the  jury  to  affirm  tbe  issue.  5.  Tbe  pursoer's 
titles  contain  common  pasturage  as  well  as  coromonties,  and  one 
of  the  three  parcels  only  parts  and  pertinents.  Thus,  then, 
upon  the  pursuer's  own  case,  there  were  raised  most  important 
facts  which  might  give  to  tbe  possession  a  character  wholly  dif- 
ferent from  that  of  a  competing  proprietor  holding  pro  indiviso 
with  the  burgh.  Has  tbe  pursuer  cleared  this  up  ?  If  he  has 
not,  he  does  nqt  satisfy  the  issue,  and  the  burden  which  it  im- 
poses upon  him.  He  will  have  the  benefit  of  tbe  subordinate 
right,  but  cannot  get  the  higher.  That  parties  entitled  to 
tbe  use  of  the  common  moor  under  tbe  defenders  should  natu- 
rally insert  in  their  titles  the  privileges  of  commonties  or  com- 
mon pasturage,  was  a  very  natural  occurrence,  and  in  no  degree 
proves  that  their  right  is  not  part  and  parcel  of  the  general  right 
of  the  burgh,  especially  as  I  think  we  have  no  original  Crown 
grant  produced  by  the  pursuer.  That  the  lands,  though  within 
tbe  ambit  of  the  burgh,  bold  of  tbe  Crown,  is  also  of  no  import- 
anee.  There  are  lands  in  tbe  town  of  Edinburgh, — in  the  heart 
of  the  burgh  of  Brechin,  which  hold  of  the  Crown,  and  within 
tbe  territory  of  tbe  burgh,  that  is  even  more  common.  Another 
important  fact  is,  that  all  tbe  acts  of  possession  referred  to  are 
quire  reconcileable  with  the  alternative  view  raised  by  tbe  pur- 
suer's own  case,  viz.,  a  right  of  pasturage  and  use,  in  respect  of 
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tlie  general  right  of  the  town.  No  doubt,  in  the  common  ca%t\ 
where  two  or  more  proprietors  are  maintaining  that  they  have 
ground  in  eommon,  the  acts  of  possession  upon  equally  good 
titles  may  often  only  be  acts  of  pasturage.  But  then,  in  such 
a  case,  there  is  no  alternative  view  to  take  of  the  matter,  and 
the  one  has  as  good  a  right  to  give  to  his  possession  the  cha- 
racter of  a  common  proprietor  as  the  other.  But  then  the  pe- 
culiarity of  this  case  is,  that  the  pursuer's  own  witnesses  pre- 
sent a  view  of  his  possession  different  from  that  of  a  common 
proprietor,  and  perfectly  reconcileable  with  his  alleged  acts  of 
possession.  How,  then,  can  it  be  contended  that  the  jury  went 
wrong  in  this  case?  First,  the  pursuer  was  to  prove  possession 
as  common  proprietor,  solely  in  respect  of  his  own  titles.  If 
be  leaves  doubt  upon  that  matter  on  the  facts,  then  the  jury 
were  right  without  going  farther. 

Again,  on  the  evidence,  it  was  a  point  to  be  solved,  whether 
the  proof  he  led  was  of  possession  in  any  different  character,  and 
of  any  different  kind  from  that  which  was  common  to  him,  with 
the  other  occupiers  of  land  within  the  ambit  of  the  burgh.  That 
double  view  of  the  case  being  raised,  I  think  the  presumptions 
pressed  upon  us  by  Mr  Anderson  no  longer  availed  the  pursuer. 
If  there  was  great  difficulty  in  solving  the  point,  that  was  a  diffi- 
culty raised  upon  tbe  face  of  the  pursuer's  own  case,  and  that  of 
Itself  the  less  entitles  him  to  dispute  the  authority  of  the  verdict. 
But  who  could  be  so  good  judges  of  the  real  character  of  the  joint 
possession  of  a  bit  of  common  near  this  burgh  as  the  jury,  who 
not  only  heard  all  the  witnesses,  but  whose  habits  of  thought  and 
knowledge  of  such  matters  make  them  infinitely  better  judges 
than  the  Court.  It  is  in  this  double  or  alternative  view  of  the 
pursuer's  posaession  that  we  are  to  consider  the  importance  of 
those  acts  proved  by  the  Magistrates,  such  as  the  lease  to  Mac- 
Ritchie,  a  tenant  of  Seaforth's,  and  whose  agent  was  prompt, 
as  the  kind-hearted  nobleman  for  whom  he  acted  was  ever 
prompt,  to  protect  all  who  applied  to  him  for  redress,  and  who 
bad  recently  before  taken  up  the  case  of  one  of  his  tenants 
against. the  Magistrates.  How  long  Macritchie  or  his  widow 
paid  rent,  is  not  very  important.  The  fact  is,  that  the  Magis- 
trates, without  dispute,  and  openly,  exercised  the  character  of 
exclusive  proprietors  against  Seaforth's  tenant,  and  on  the 
ground  that  they  are  entitled  to  regulate  and  control  the  pas- 
turage as  they  like.  There  are  other  circumstances  leading  to 
the  9ame  conc1usior>|  which  I  need  not  go  over.  Neither  is  tbe 
fact  as  to  tbe  kelp  unimportant.  It  is  not  pretended  that  the 
town  have  an  express  grant  of  the  kelp,  as  the  pursuer  has  of 
tbe  salmon-fishings ;  and  their  possession  of  the  kelp  was,  there- 
fore, in  respect  of  their  general  right,  and  against  the  pursuer's 
pretension. 

I  thought  it  unnecessary  to  look  to  the  minor  point,  vis., 
tbat  possession  for  forty  years  before  1816  is  really  not 
proved  ;  and  the  remarkable  thing  is,  that  the  three  or  four  old 
witnesses  for  the  pursuer — I  think  the  only  old  witnesses, 
Clark,  Sinclair,  M*Iver  and  Dunoon,  and  alsoReid, — are  those 
who  seem  the  most  clearly  to  establish  tbat  the  Ness  was  a 
common  for  all  within  the  boundaries  of  the  burgh.  I  need  not 
however  go  farther  into  the  case  upon  the  facts,  for  I  think  it 
was  one  very  clearly  for  the  jury — upon  evidence  peculiarly  of 
a  character  for  their  consideration — that  their  view  of  it  whs  a 
most  natural  and  reasonable  view,  even  if  others  should  differ 
from  them — that  there  is  nothing  to  lead  me  to  think  that  they 
did  not  address  themselves  to  their  duty  with  calmness  and  Im- 
partiality ;  and  no  trace  of  prejudice  is  shown.  The  place  of 
trial  was,  I  presume,  chosen  by  the  pursuer  himself.  He  had 
long  preparation  for  trial,  for  tbe  issue  had  been  settled  In 
November  1840,  and  the  deposition  of  Sinclair,  taken  in  Sep- 
tember 1838,  opened  up  the  whole  case  of  the  defenders  to  the 
pursuer, — and  what  is  more,  his  own  examination  of  that  witness, 
at  tbe  foot  of  page  41,  shows  that  he  was  perfectly  aware  of 
tbat  very  answer  to  his  case  which  he  now  says  was  surprise. 
Nay,  that  at  that  time  he  wished  to  make  out  his  own  posses- 
sion without  reference  to  his  title,  and  on  the  very  ground 
which  formed  tbe  answer  to  his  issue.  Rut  not  only  am  I  not 
dissatisfied  with  the  verdict,  but  I  am  bound  to  add,  that 
I  most  thoroughly  and  entirely  concur  in  the  result  at  which 
tbe  jury  arrived.  I  would,  on  the  proof,  negative  this  issue. 
It  is  very  plain  to  me  that  the  pursuer  has  wandered  buck- 
^^^ds  and  forwards  as  to  his  own  case.   He  seems  originally 


to  have  thought  in  1838,  as  be  wished  to  do  at  the  trial,  that  it 
would  answer  the  purpose  of  this  action  to  prove  possession  in 
the  same  manner  as  other  occupiers  of  land.  That  may  answer, 
for  aught  I  know,  bis  object  in  preventing  farther  feuing,  but 
it  was  not  enough  under  this  issue  or  under  this  action.  I  am 
of  opinion  that  we  must  discharge  the  rule. 

The  other  Judges  concurred,  and  the  Court  refused 
the  motion  and  discharged  the  rule. 

Act.  A.  Anderson,  Innes ;  Wm.  Mackenzie,  W.S.,  Agent — 
Alt,  Whigham,  E.  S.  Gordon;  J.  and  J.  Macandrew,  S.S-C, 
Agents — ["G.  D.F.I 


\Uh  March  1842. 

FiasT  Division (H.  B.) 

No.  165. — Charles  Duff,  Appellant. 

Bankrupt — Sequestration — Statute  2  and  3  Vict.  c.  41 — Com- 
position—Offer, Notice  of — The  cautioners  proposed  bjf  a 
bankrupt  as  security  for  a  composition^  which  the  creditors  had 
aqreed  to  accept  at  a  meeting  duly  called  for  that  purpose^  de* 
eiined  to  sign  the  bond  of  caution.  Thereafter  the  bankrupt 
proposed  an  individual  cautioner,  of  whom  the  creditors,  at  a 
meeting  called  only  by  advertisement,  approved — Held  that,  in 
terms  of  the  1 13M  section  of  the  Statute,  this  second  meeting 
ought  to  have  been  called  by  letter  as  well  as  by  advertisement, 
and  that  the  omission  to  do  so  was  fatal  to  the  compositioit* 
contract. 

The  estates  of  Charles  Duff  having  been  sequestrated 
on  9th  October  1839,  under  the  Statute  2  and  3  Vict, 
c.  41,  a  meeting  for  the  election  of  a  trustee  was  held 
on  the  8th  November  thereafter,  when  the  bankrupt 
offered  a  composition  of  6d.  in  the  pound,  and  named 
four  individuals  as  his  securities.  The  creditors  present 
unanimously  agreed  to  entertain  the  offer,  and  accord^ 
ingly  the  trustee  gave  notice  by  advertisement  ^n  the 
Gazette,  and  by  letters  to  the  creditors  in  the  manner 
prescribed  by  the  113th  section  of  the  Statute.  A 
meeting  was  afterwards  held  on  the  12th  December^ 
when  the  creditors  present 

"  unanimously  approved  of  the  composition  offered  by  tha 
bankrupt  and  securities,  and  authorised  and  empowered  the 
trustee  to  take  the  necessary  steps  for  obtaining  his  own  and  the 
bankrupt's  discharge,  on  the  cautioner's  executing  the  necessary 
bond  for  the  composition  and  the  expense  of  sequestration." 

The  cautioners  named  refused  to  subscribe  the  bond 
of  caution,  and  the  bankrupt  having,  in  consequence, 
named  Mr  David  Miller  as  his  cautioner,  the  trustee 
inserted  a  notice  in  the  Gazette  intimating  the  refusal, 
and  the  offer  of  new  security,  and  calling  a  meeting  of 
the  creditors  on  27th  January  to  decide  on  the  security 
offered,  but  no  notice  was  given  to  the  creditors  by 
letter.  The  meeting  was  accordingly  held,  and  the 
creditors  present  unanimously  approved  of  the  cau** 
tioner,  and 

"  authorised  and  empowered  the  trustee,  on  tbe  said  David 
Miller  granting  the  necessary  bond  for  said  composition,  to  take 
the  necessary  steps  for  obtaining  his  own  and  the  bankrupt's 
discharge,  provision  being  made  for  the  expense  of  the  seques* 
tration." 

It  does  not  appear  when  the  bond  was  subscribed,  but 
it  was  not  lodged  with  the  clerk  of  Court  till  the  26th 
June  1840. 

The  trustee  on  the  sequestrated  estate  having  given 
in  liis  report  to  the  Sheriff,  stating  that  the  composi* 
tion-oontraot  had  been  carried  through,  his  accounts 
audited,  atid  the  balance  paid,  appearance  was  entered 
by  Robert  Robertson,  a  creditor  who  had  not  beeu 


390 


llEPORTS  OF  CASES  DECIDED 


[Marck 


pre«eDt  at  the  meetings  when  the  composition  was 
agreed  to,  and  who  objected  that  it  had  not  been  car- 
ried through  in  terms  of  the  Statute, — ^both  because  no 
intimation  had  been  given  to  the  creditors,  by  letter, 
of  the  refusal  of  the  first  cautioners,  and  the  subsequent 
offer  of  another ;  and  also,  because  the  bond  of  the 
last  cautioner  had  not  been  subscribed  and  lodged  with 
the  trustee  "  forthwith."  The  Sheriff  pronounced  an 
interlocutor,  in  which,  after  various  findings  in  fact,  he 
found, 

"  that  if  the  laid  compotitton  offer  it  to  be  held  throughout 
aB  one  and  a  first  offer  under  the  113th  and  ll4th  sections  of 
the  Bankrupt  Statute  before  eited,  the  same  was  not  perfected 
in  terms  thereof;  because,  >?rt^  there  were  no  letters  sent  to  the 
creditors  of  the  change  in  the  essential  matter  of  the  caution  for 
payment ;  and,  second,  the  bond  of  caution  was  not  *  forthwith* 
lodged  in  the  hands  of  the  trustee,  and  •  thereafter*  reported  to 
the  Court:  Finds,  that  if  the  said  first  composition  offer  is  to 
be  held  as  having  become  *  ineffectual*  because  of  the  refusal 
of  the  cautioners  named  therein  to  subscribe  the  bond  (and  to 
which  view  the  Sheriff-substitute  is  strongly  inclined),  then  the 
contract  bas  not  been  perfected  in  terms  of  the  121st  section  of 
the  Statute  foresaid;  in  respect, ^frif,  that  the  meeting  of  27th 
January  18^  was  not  preceded  by  the  written  assent  of  nine- 
tenths  in  number  and  value  of  all  the  creditors  ranked  on  the 
estate  ;  second,  that  there  was  no  offer  subscribed  by  the  cau- 
tioner proposed ;  and,  lastly,  of  the  delay  in  reporting  to  the 
Court :  Therefore,  finds  that  the  composition-contract  has  not 
been  duly  and  regularly  made,  and  carried  through,  in  terms  of 
the  Statute.** 

The  bankrupt  appealed,  but  the  Court  refused  the 

note,  and  affirmed  the  Sheriff's  judgment,  on  the  ground 

that  notice  ought  to  have  been  given  to  the  creditors 

by  letter. 

Act.  Mackenzie;   William  Wishart,   S.S.C.,  Agent — Alt. 
Patton;  ,  Agent — fH.B.] 

I  Uh  March  1842. 
Second  Division. — (G.  D.  F.) 
No.  166. — James  Milne,  Defender  and  AdvoccUor^  v. 
Mabt  Cobban  or  Blacklaws,  Pursuer  and  Re^ 
spondent. 

Aliment— Parent  and  Child — Filiation — Bastard  —  Semiplena 

Probatio — Proof— £ou/eiice  held  ingi^fficient  to  constitute  a 

semiplena  probatio  m  a  question  of  filiation^  and  along  with 

'  the  oath  of  the  mother,  emitted  thereafter  in  supplement,  not 

sufficient  to  establish  the  alleged  paternity. 

The  nature  of  this  case  of  aliment,  at  the  instance 
of  the  mother  of  a  bastard  child,  is  sufficiently  explain- 
ed in  the  following  interlocutors  and  notes  of  the  She- 
riff, and  of  the  Lord  Ordinary  in  the  case. 

''  30M  June  1841 The  Sheriff-substitute  having  considered 

the  closed  record,  so  far  as  relates  to  the  question  of  the  pater- 
nity of  the  pursuer*s  child,  mentioned  in  the  libel,  together  with 
the  judicial  declarations  of  the  parties,  the  proof  adduced  on 
both  sides,  and  the  minutes  of  debate,  Finds  facts  and  circum- 
stances proved,  amounting  to  a  semiplena  probatio  of  the  defen- 
der's being  the  father  of  the  pursuer's  child,  and  entitling  the 
pursuer  to  give  her  oath  in  supplement  thereof;  allows  the  pur- 
suer to  give  her  oath  accordingly,  and  assigns  14th  July  next 
for  her  appearing  to  depone." 

(Signed)        "  Hugh  Fcllbkton." 

*'  ybte. — It  appears  from  the  proof,  that  for  a  considerable 
time  prior  to  the  occasion  on  which  the  pursuer's  child  is  said 
to  have  been  begotten,  the  defender  had  an  eye  to  the  pursuer; 
that  he  had  her  in  his  thoughts,  and  felt  an  inclination  towards 
hnr ;  and  as  be  states  upon  bis  oath,  that  he  entertained  no  pur- 
pose or  idea  of  marriage,  the  nature  of  his  penchant  for  the  pur- 
suer cannot  admit  of  much  doubt. 

**  Mrs  Kinnear,  and  her  son  John  Kinnear,  prove,  that  on  one 


occasion,  soon  after  the  panaer's  hatband's  death,  the  defender 
was  in  their  bouse  in  Laurencekirk,  and  after  having  had  somn 
drink,  and  paying  his  reckoning,  mounted  his  horse  and  rode 
away ;  but  having  met  the  pursuer  on  the  street,  he  returned 
with  her  to  their  house,  which  the  parties  entered,  and  had  some 
whisky  together,  and  a  good  deal  of  jocular  conversation  passed 
between  them. 

**  The  defender,  on  two  different  occasions  after  the  pur- 
suer's husband's  death,  spoke  to  the  witness,  Ann  Croll  (Mrs 
Hutcheon),  about  the  pursuer,  calling  her  a  fine  '  widow  wife,' 
and  expressing  himself  in  a  way  denoting  that  he  admired  her ; 
and  the  witness,  Mrs  Croll  (Mrs  Hutcheon's  mother),  repeatedly 
heard  the  defender  speaking  about  the  pursuer  since  her  hus- 
band's death,  and  on  one  occasion  heard  him  say  to  Mrs  Hutcheon 
'  that  he  knew  few  young  women  like  the  pursuer.' 

*'  The  pursuer  states  that  the  child  in  question  was  begotten 
on  her  by  the  defender  in  her  own  house  in  Laurencekirk,  oa> 
the  evening  of  1st  August  1839,  being  the  day  on  which  the 
market  of  Saint  James'  Fair  of  Oarvock,  in  that  neighbourhood 
was  held.  It  appears  in  evidence  that  the  defender,  who  had 
been  in  that  market,  left  it  in  the  afternoon,  and  proceeded 
along  the  road  through  Laurencekirk,  having  been  preceded  by 
his  friend  Mr  Dune,  farmer  at  Muiryloan,  whom  (according  to 
the  defender's  statement)  it  was  his  object  and  expectation  to 
overtake.  In  this  pursuit,  however,  he  does  not  seem  to  have 
been  very  zealous.  Having  fallen  in  with  one  David  Clark,  a 
ditcher,  the  defender  went  in  with  him  to  George  Henderson's 
public-bouse  in  Laurencekirk,  where  they  sat  tor  some  time, 
and  drank  one  or  two  gills  of  whisky  together.  From  Hender- 
son's, the  defender  proceeded  westward  to  another  public-house 
in  Laurencekirk,  kept  by  John  Kinnear,  where  he  put  up  his 
pony  and  entered  the  bouse.  Margaret  Walker,  who  was  then 
in  charge  of  the  bouse,  depones  that  the  defender,  on  coming  in, 
ask^d  her  '  if  any  of  her  folk  (meaning  the  Kinnears)  were 
come  home  from  the  market ;'  and  on  her  answering  in  the 
negative,  the  defender  said  '  he  would  away  down  and  see  Mrs 
Blacklaws  (the  pursuer),  and  thereupon  left  the  bouse.'  And 
the  witness  farther  states  '  that  she  does  not  recollect  that  the 
defender  said  anything  about  Mr  Durie  of  Muiryloan.' 

'*  The  defender  then  proceeded  straight  to  the  pursuer's  boose, 
where  he  found  her  alone,  and  having  fastened  his  pony  to  the 
paling  in  front  of  the  house,  went  in.  He  states  in  bis  declara- 
tion that  bis  purpose  in  calling  at  the  pursuer's  house  was  to 
buy  some  snuff,  and  to  see  if  bis  friend  Mr  Durie  was  there ; 
but  it  does  not  appear  that  he  either  bought  snuff  or  inquired 
about  Mr  Durie ;  and  from  what  he  had  said  just  before  to 
Margaret  Walker,  his  real  object  was  '  to  see  Mrs  Blachlaws/ 

"  That  the  defender,  .on  this  occasion,  was  done  with  the 
pursuer  in  her  own  bouse ;  and  that,  after  being  either  in  thtt 
kitchen  or  the  front  room,  he  retired  with  the  pursuer  into  a 
small  back  bed-room,  where  they  remained  some  time  in  privacy 
together,  appears  to  be  satisfactorily  established.  No  doub^ 
there  are  some  discrepancies  in  the  proof;  but  the  evidence  of 
Margaret  Laurence,  George  Croll,  and  George  Charles,  seema 
to  the  Sheriff-substitute  sufficiently  to  instruct  the  material 
facts,  and  to  outweigh  the  evidence  of  the  defender's  witness, 
Charles  Robertson  (in  itself  suspicioas),  so  far  as  bis  evidence 
is  at  variance  with  theirs.  Now,  what  fossible  reason,  except 
one,  could  the  defender  have  had  for  y^flring  with  the  pursuer 
into  this  back  bed-closet,  where  they  were  shut  up  together? 
The  pursuer's  front  room,  where  her  customers  were  usually  re- 
ceived and  entertained,  was  empty;  and  if  the  defender  only 
wanted  drink,  be  could  have  got  it  in  that  room  with  much 
more  convenience  and  propriety  than  In  a  back  bed-closet,  into 
which,  for  that  purpose,  he  had  no  earthly  occasion  to  retire. 
There  is  the  strongest  ground  for  presuming  that  the  defender 
had  another  purpose,  and  that  he  accomplished  it  at  that  time, 
and  in  that  place  (vix.,  the  back  bed-closet),  by  having  carnal 
connection  with  the  pursuer,  as  averred  by  her.  Previous  io" 
clination,  temptation,  and  opportunity,  all  concurred — add  to 
which  the  incitement  occasioned  by  liquor ;  for  it  is  proved  that 
the  defender  was,  to  a  certain  degree,  intoxicated. 

"  After  leaving  the  pursuer's  house  on  that  night,  the  defen- 
der never  entered  it  again ;  and  between  eight  and  nine  calendar 
months  thereafter  the  pursuer  was  delivered  of  the  child  men- 
tioned in  the  libel,  the  paternity  of  which,  at  an  early  period  of 
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ber  pregnancy,  and  QnifDrmlj  and  solemnly,  sbe  impaled  to  ther 
defender,  and  to  him  alone. 

**  ConBidering  the  whole  circumstances  then  as  appearing  in' 
evidence,  and  taking  also  into  yiew  the  terms  of  the  defen- 
der's  judicial  declaration,  the  Sheriff-substitute  is  humbly  of 
opinion  that  a  igmipUna  prohativ  is  established,  and  that  the 
pursuer  is  entitled  to  give  her  oath  in  supplement." 

"  lAlh  Jubf  1841 — Appoints  the  reclaiming  petition  for  the 
defender  to  be  answered  against  28th  inst." 

(Signed)  "  Hugh  Fctllekton.*' 

"  Stonthaven^  4/A  August  1841. — Having  considered  the  re- 
claiming petition  for  the  defender,  with  the  answers  thereto  for 
the  pursuer,  refuses  the  desire  of  the  said  petition ;  adheres  to 
the  interlocutor  reclaimed  against,  and  decerns ;  and  prorogates 
the  term  for  the  pursuer's  appearing  to  give  her  oath  in  supple- 
ment till  the  18th  instant."  (Signed)  ••  Hugh  Fullerton." 

'*  Stonehaven,  2\$t  Auffuat  1841 The  Sheriff  having  ad- 

Yised  this  process,  dismisses  the  appeal,  affirms  the  interlocutors 
complained  of,  and  appoints  the  pursuer  to  appear  and  depone 
on  the  6th  September  1841." 

(Signed)       *'  GEoaoE  Douglass." 

"  Note — This  case  having  resolved  itself  into  a  mere  question 
of  paternity,  instead  of  a  complicated  action  of  damages  for 
breach  of  promise  of  marriage,  the  said  action  becomes  reduced 
to  a  very  narrow  compass,  and  must  be  entirely  decided  accord- 
ing  to  a  fair  construction  of  the  evidence  adduced,  as  well  as 
the  general  conduct  of  the  parties  towards  each  other.  The 
Sheriff  has  therefore,  after  mature  consideration,  come  to  the 
oonclosion  that  there  are,  upon  the  whole,  sufficient  grounds 
for  finding  a  semiplena  proboHo  established,  and  the  petitioner 
entitled  to  give  her  oath  in  supplement.  In  the  first  place,  the 
atatements  of  the  defender,  contained  in  bis  deposition  and 
declaration,  betray  obvious  inconsistencies,  and  are  at  variance 
with  the  proof  addaced  on  both  sides,  which  circumstances  gO 
Hx  to  support  the  pursuer's  plea ;  and  in  the  second  place,  the 
total  absence  of  any  evidence  of  the  charges  against  tbe  pur- 
suer's moral  character,  so  profusely  thrown  out  by  the  defender, 
tends  much  to  render  his  veracity  questionable,  in  so  far  as  the 
circumstances  of  this  case  are  concerned." 

"  6th  September  1841 — On  the  motion  of  parties,  prorogates 
the  term  for  the  pursuer's  appearing  to  depone  in  supplement 
till  the  9tb  instant."         TSigned)      <*  Hugh  Pulls&ton." 

"  \4Ah  September  1841. — Having  considered  the  pursuer's 
oath  in  supplement,  and  advised  with  the  Sheriff-depute :  Finds 
that  the  same  supports  the  previous  semiplena  probath  adduced 
by  the  pursuer,  and  completes  the  proof  of  the  defender's  being 
the  father  of  the  pursuer's  child  mentioned  in  the  libel :  There- 
fote  repels  the  defences  stated  on  tbe  head  of  paternity,  and  de- 
cerns against  the  defender  ft>E  £3  of  modified  inlying  expenses, 
and  also  for  aliment  for  the  said  child  at  the  restricted  rate  of 
£1  Sterling  yearly,  payable  quarterly,  and  in  advance,  and  with 
interest  as  libelled,  until  the  said  child  attain  the  age  of  ten 
years  complete :  Decerns  also  for  the  dues  of  extract :  Finds 
tbe -defender  liable  to  the  pursuer  in  expenses  of  process,  so  far 
as  incurred  by  her  in  establishing  the  paternity  of  her  said  child : 
Vinfls  tbe  pnrsber  Ualffe  to  tbe  defender  in  the  expenses  incurred 
by  him  in  defending  himself  against  that  part  of  the  pursuer's 
action  which  relates  to  damages ;  and  in  regard  to  which  a  de- 
cree of  absolvitor  was  pronounced  in  his  favour  on  the  3d  day 
of  February' fast ;  and  appoints  the  parties  to  give  iii  accounts 
of  these  expenses  respectively  against  the  28th  instant." 

(Signed)        *'  Hugh  Fullbbtok." 

Thereafter  in  the  advocation : 

"  18<A  December  1841 The  Lord  Ordinarv  having  heard 

counsel  in  this  advocation,  and  thereafter  considered  the  proof 
adduced  in  the  Inferior  Court,  and  whole  process,  finds  it  esta- 
blished by  the  proof,  and  tbe  oath  of  the  pursuer  in  supplement 
tbereof,  that  there  was  carnal  intercourse  between  tbe  pursuer 
and  defender  on  the  evening  of  the  1st  of  August  1839,  and 
that  the  pursuer  was  delivered  of  the  child  libelled  on,  upon 
the  13th  of  April  1840,  being  only  a  few  days  less  than  nine 
lunar  months,  posterior  to  the  said  connection :  Therefore  ap- 
proves of  the  interlocutor  of  the  Sheriff  complained  of,  finding 
that  the  defender  was  the  fiither  of  the  said  child  :  Repels  the 
reasons  of  advocation,  sod  remits  the  cause  simpUcUer  to  the 


Sheriff:    Finds  the  pursuer  entitled  to  expenses,  as  the  same 
may  be  taxed  by  the  auditor,  and  decerns. 

*'  Note^ — The  Lord  Ordinary  coincides  almost  entirely  in  the 
views  of  this  case  expressed  by  both  of  the  learned  Sberiffii,  in 
the  interlocutors  and  notes  now  brought  under  review.  He 
conceives  it  to  be  established — 1.  That  the  previous  character 
of  the  pursuer  was  unblemished,  and  more  especially  that  the 
advocator  has  totally  failed  to  prove  (as  he  averred)  either  any 
looseness,  or  even  levity  of  behaviour  on  her  part,  towards  other 
men.  2.  That  the  defender  had  previously  expressed  that  sort 
of  general  attachment  or  penchant  towards  tbe  pursuer,  which 
was  likely  to  seek  indulgence  when  the  parties  were  off  their 
guard.  3.  That  on  the  evening  when  the  child  was  probably 
conceived,  the  defender,  after  being  considerably  excited  with 
drink,  went  to  the  pursuer's  house,  found  her  alone,  even  her 
children  being  absent  from  the  house,  and  remained  in  a  room 
containing  a  bed,  alone  with  her,  for  a  space  varying  from  half 
an  hour  to  an  hour;  and  4.  That  the  oath  of  the  pursuer 
(which  the  defender  allowed  to  be  taken  before  advocation)  is 
positive  and  consistent  in  itself,  and  completes  the  proof  of  the 
pursuer. 

"  The  anxious  pleading  for  the  defender  in  this  Coart,  was 
chiefly  directed  to  various  supposed  inaccuracies  in  tbe  deposi- 
tion of  Margaret  Lawrence,  who,  from  her  residence  as  a  lodger 
in  the  pursuer's  house  in  1839,  and  the  charge  she  took  of  her 
children  on  the  night  of  the  fair,  was  necessarily  a  material 
witness*  for  the  pursuer.  Her  evidence  is  attempted  to  be  im* 
peached  by  an  appeal  to  tbe  testimony  of  Charles  Robertson j 
the  principal  witness  for  the  defender.  But  on  a  careful  per- 
usal of  the  testimony  of  both  witnesses  the  Lord  Ordinary  is 
of  opinion  that  Margaret  Lawrence  is  the  more  credible  of  the 
two.  Robertson  is  a  person  in  the  occasional  employment  of 
the  defender ;  his  very  call  at  the  pursuer's  house  on  the  night 
in  question,  seems  to  have  been  suggested  by  suspicion  or  curio- 
sity ;  and  his  refusal,  when  precognosced,  to  tell  the  agents  oC 
ibis  poor  woman  what  he  could  say  on  oath,  was  not  consistent 
with  the  feeling  of  a  fair  and  impartial  witness. 

"  At  the  same  time,  it  would  be  going  too  far  in  this,  or  in 
any  case  of  the  kind,  to  bold  that  any  of  the  witnesses  could  be 
exempt  from  a  few  mistakes,  as  to  minute  particulars  of  wha( 
passed  in  a  house,  on  an  evening,  at  the  distance  of  many  montha 
prior  to  the  investigation.  When  it  is  kept  in  view  that  the 
witnesses  were  not  called  on  to  swear  as  to  the  facts  for  nearly 
two  years  after  they  happened,  no  one  tasking  their  own  recol- 
lection as  to  the  minute  incidents  after  a  long  intervsl,  will 
hastily  ascribe  trifling  discrepancies  in  the  testimonies  of  such 
witnesses  as  were  .necessarily  adduced  here,  to  a  wilful  breach 
•f  veracity. 

'*  With  a  small  allowance,  however,  for  errors  in  the  calcu- 
lation of  time,  the  proof  on  both  sides  is  perfectly  recoodleable^ 
and  the  Lord  Ordinary  has  been  much  impressed  with  two  cir- 
cumstances mentioned  by  the  witnesses  of  the  defender,  which 
have  appeared  to  him  to  corroborate  very  strongly  the  statement 
of  the  pursuer  and  her  witnesses.  Thomas  Durie,  a  near  neigh- 
bour and  friend  of  the  defender,  who  was  at  Garvock  fair  with 
him  on  the  1st  of  August,  swears  that  the  defender  and  ho 
agreed  on  that  afternoon  to  ride  home  together,  but  that  the  de« 
fender  was  detained  by  apeaking  to  another  man,  and  *  desired 
Durie  to  ride  on  and  he  would  soon  overtake  him."  And  the 
witness  adds,  he  thinks  it  may  have  been  between /ovr  and  five 
o'clock  when  he  left  the  market.  If  a  quarter  of  an  bout  be 
allowed  for  the  detention  of  the  defender,  he  must  have  left  the 
market  (which  is  said  to  be  about  two  miles  from  Lawrencekirk) 
St  or  about  five  o'clock.  This  being  fixed,  the  next  vritness-, 
James  Watson  (the  defender's  own  servant),  swears  that  ho 
looked  his  watch  when  the  defender  came  to  his  farm  on  tha 
night  of  tbe  fair,  and  he  found  '  it  was  about  half  after  seven 
o'clock  on  said  evening  he  first  saw  the  defender  arrive  at  hia 
own  house.'  Thus,  between  the  time  that  tbe  defender  left  tho 
fidr,  and  the  period  that  he  reached  home,  a  space  of  between 
two  and  three  hours  elapsed.  After  making  all  allowance,  there- 
fore, for  the  time  passed  by  the  defender  in  Henderson's  public- 
house,  and  for  the  usual  pace  at  which  horses  generally  return 
to  their  own  stable,  there  was  left  more  than  half  an  hour  for 
him  to  pass  with  the  pursuer  on  the  night  in  question. 

A  separate  point  was  urged  here,  of  some  importance  in 
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Nothing  could  be  more  contrary  to  equity,  or  more  pemidoas. 
It  would  just  be  holding  out  a  premium  to  unwarrantable  liti- 
gation. In  this  way,  if  there  were  two  or  three  very  large 
claims  on  an  estate,  the  rest  of  the  creditors,  by  laying  their 
heads  together  to  resist  the  ranking,  on  grounds  however  un- 
tenable, might  contrive,  out  of  the  interest  accruing  in  the 
meanwhile,  substantially  to  increase  their  dividends.  But, 
then,  itxis  maintained  that  the  Statute  excludes  all  demand  for 
interest,  by  providing,  that  in  such  a  case  as  the  present,  the 
interest  arising  on  the  deposited  sums  belongs  to  the  creditors 
at  large,  and  not  to  the  successful  claimants.  The  46th  section 
of  the  Statute  will  not  bear  out  the  plea  which  is  thus  founded 
upon  it.  That  section  provides,  *'  that  no  creditor  shall  draw 
any  share  of  the  different  distributions,  unless  his  grounds  of 
debt,  and  oath  on  the  verity  thereof,  shall  have  been  lodged 
with  the  trustee  previous  to  the  respective  times  before  men- 
tioned ;*'  but  that,  in  the  next  distribution,  after  the  grounds 
of  deht  afe  so  produced  and  proved,  he  ^mll  b6  entitled  to 
draw,  out  of  the  first  of  the  remaining  fund,  a  sum  equal  to  the 
former  dividends  on  his  debt,  "  with  deduction  of  the  interest 
obtained  on  the  said  dividends,  which  is  to  be  retained,  by  the 
trustee  for  the  common  behoof,  on  account  of  the  creditor's  de- 
lay." The  trustee  maintains,  that  though  the  pursuers  pro- 
duced an  affidavit,  no  grounds  of  debt  were  produced  along 
with  it,  and  that  the  46th  section  of  the  Statute  is  therefore 
fotal  to  their  claim.  The  first  answer  to  this  plea  is,  that  it  is 
•I  variance  with  the  judgment  which  has  already  been  pro* 
nounced.  If,  as  the  plea  implies,  the  pursuers  were  not  en- 
litled  to  be  recognised  aa  claimants  till  1841,  the  judgment 
finding  that  the  trustee  was  bound  to  have  set  apart  a  sum  equal 
fo  the  dividends  on  their  claim  in  1826,  must  be  erroneous.  It 
ifl  now  too  late  to  impugn  that  judgment.  Besides,  there  is  no- 
thing in  the  plea  itself.  The  46th  seetion  does  not  refer  to  the 
ease  where  a  claim,  after  being  lodged,  is  disputed  by  the  tru^ 
tee,  but  to  the  case  where  the  creditor  does  not  come  forward 
at  all.  The  section  properly  applicable  to  the  present  case  ia 
the  45tb,  which  provides  for  the  lodging  of  a  sum  in  bank  equal 
to  the  utmost  amount  of  the  dividends  on  the  disputed  claim. 
Even  if  the  46tb  section  did  apply,  it  would  not  avail  the  trus- 
tee, for  grounds  of  debt  were  loidged,  and  vouchers  tendered,  at 
the  ffame  time  with  the.  affidavit.  As  to  the  accumulation  of 
tnteiest,  the  claim  for  it  seems  .equally  giood  as  that  for  intetest 
simply.  It  is  the  practice  to  settle  bank  accounts  once  a-year, 
tfcewnulattng  principal  and  mterest  into  a  balance  carried  for- 
ward  to  next  year's  account.  Had  the  trustee  deposited  the 
dividends  in  bank,  it  must  be  presumed  he  would  have  settled 
the  accotint,  and  accumulated  the  interest  yearly.  This  was  his 
duty;  and  the  pursuers  must  be  put  in  the  same  situation  as  if  the 
duty  had  been  done. 

Pleaded  by  tbe  defender^- 
The  45th  and  46th  sections  of  the  Bankrupt  Statute  contain  a 
general  enactment,  to  the  effect  that  no  creditor  shall  draw  any 
share  of  the  different  distributions,  unless  his  grounds  of  debt 
{which,  in  the  45th  section,  are  used  as  synonymous  with 
vouchers)  shall  be  lodged  with  the  trustee  previous  to  the  times 
when  the  dividends  are  declared,  but  that  in  the  next  distribu- 
tion, after  his  grounds  of  debt  are  produced,  he  shall  draw  an 
Equalizing  dividend,  but  expressly  without  interest,  which  is  fo 
be  cetained  for  the  common  behoof.  The  pursuers  produced 
DO  vouchers  with  their  affidavit'— none  with  their  petition — none 
till  June  1841.  The  utmost,  therefore,  which  they  could  demand 
ttnder  the  Statute  is,  that  in  the  next  distribution  subsequent  to 
that  date,  they  should  have  had  an  equalixing  dividend,  putting 
them  on  a  footing  with  the  other  creditors,  but  without  any  in- 
terest. ■  But,  independent  of  the  Statute,  there  seems  to  be  no 
principle  of  law  or  justice  on  which  the  pursuers  can  claim  in- 
terest. By  neglecting  to  produce  these  vouchers,  they  never 
put  themselves  in  a  position  to  claim  payment  of  the  diviiv 
dends.  There  was  therefore  no  mora  in  paying  them  ;  and  there 
being  no  mora  as  to  the  principal,  it  is  impossible  to  understand 
^n  what  footing  interest  can  be  demanded.  There  is  no  in- 
stance, in  the  practice  of  this  country,  under  the  Bankrupt  Act, 
where  interest^  in  such  circumstances  as  the  present,  has  been 
allowed  ;  and  from  the  case  of  1  Montague  and  Ayrton,  670,  it 
would  seem  that  in  England  such  a  demand  has  been  invariably 


refused.  Besides  finding  lAterest  due,  the  Lord  Ordinary  has 
also  found  that  the  trustee  was  bound  to  accumulate  the  hank, 
interest  yearly.  The  Statute  has  not  prescribed  any  such  duty. 
By  the  recent  Statute,  the  bank  in  which  uncUimed  dividends 
are  deposited,  must  accumulate  the  interest  yearly,  but  no  duty, 
as  to  the  accumulation  of  interest,  is  laid  upon  the  trustee. 
Unless  a  new  rule  of  law  is  to  be  introduced,  it  is  impossible 
that  that  part  of  the  interlocutor,  which  allows  accumulated  in- 
terest, can  be  supported. 

At  advising, 

Lord  PrettidetU The  question  here  nused  is  of  considerable 

importance,  and  the  Court  judged  it  proper  to  have  it  discussed 
in  minutes  of  debate.  After  attentively  considering  these  minutes, 
and  the  whole  circumstances  of  the  case,  the  doubts  1  at  one 
time  entertained  as  to  the  soundness  of  the  interlocutor  have 
been  removed,  under  this  qualification,  that  I  think  it  cannot  be 
sustained  as  to  the  accumulation  of  interest.  .  A  great  deal  of 
argument  is  employed  by  the  defender  in  impugning  his  lia- 
bility for  the  principal  sum.  But  it  is  impossible  to  give  an/ 
effect  to  that  argument  against  a  deliberate  finding  of  the  Court 
that  he  was  bound,  as  soon  as  funds  came  into  his  hands,  to  set 
apart  a  sum  to  meet  the  pursuers'  dividends,  and  to  supply  the 
loss  which  had  been  caused  by  the  misconduct  of  the  former 
trustee.  It  must  be  presumed  that  this  judgment  is  good  ;  and 
I  am  bound  to  say,  after  reconsidering  it,  that  I  see  no  cause  to 
doubt  its  soundness.  As  far  back  as  1816,  when  the  claim  and 
affidavit  were  lodged,  the  trustee,  though  objecting  to  them,  had 
laid  aside  funds  to  meet  the  first  and  second  dividend.  The 
objection  to  the  claim  led  to  long  litigation  both  here  and  in  the 
C^urt  of  Chancery ;  but  ultimately  it  was  found  that  the  claim 
was  good  to  the  extent  of  more  than  £20,000,  and  that  the  pur- 
suers were  entitled  to  be  ranked  for  that  amount.  As  to  the 
objection  to  the  claim  of  interest  founded  on  the  terms  of  the 
Banlcrupt  Act,  I  cannot  see  that  it  ought  to  be  sustained.  It 
is  said  that,  by  the  terms  of  the  45th  section,  the  dividend  is  not 
payable  until  the  vouchers  are  lodged,  and  that  de  facio  the 
vouchers  were  not  lodged  till  1841.  Various  consideratiooa 
diminish  the  weight  of  this  objection.  In  the>Srsf  place,  though. 
the  46th  section  speaks  of  voucheis,  the  45th  speaks  of  groui:^ 
of.  debt.  Now,  it  appears  that  here  there  was  produced,  along 
with  the  affidavit,  a  copy  of  the  account-current.  In  the  ncm^ 
place,  the  46th  section  appears  to  apply  to  the  case  of  creditors 
neglecting  to  claim  at  all  within  a  certain  period,  in  which  case 
\K  postpones  their  right  as  a  penalty  for  the  delay.  In  the  tkirdk 
place,  the  true  question  here  is,  if  there  was  any  delay,  in  the 
proper  meaning  of  the  Statute,  on  the  part  of  the  pursuers  ?  It 
is  impossible  to  maintain  that  there  was.  On  the  contrary,  their 
complaint  against  the  trustee  was  presented  so  early  as  1816. 
The  deUy  was  occasioned  entirely  by  the- obstinate  litigation  of 
the  trustee.  Besides,  it  is  not  easy  to  see  bow  it  can  be  said  that 
the  vouchers  were  not  lodged ;  for  it  appears  that,  when  recover- 
ed from  the  hands  of  a  third  party,  they  ware  banded  over  to 
the  trustee,  and  remained  with  him  for  some  time,  and  were 
again  returned:  This  fact  is  sufficient  to  obviate  this  very 
critical  objection.  There  may  be  some  technical  difficulty  ia 
their  not  having  been  lodged  in  the  process  of  sequestration,  and 
doqueted  and  marked  ;  but  when  they  wees  lodged  in  the  pro« 
ce9s  in  England — a  process  between  the  very  same  parties — ^it 
would  be  a  hard  construction  to  hold  that  the  partiea  had  foiled 
to  establish  their  claim  by  not  having  them  lodged  at  the  same 
time  in  the  process  in  Scotland.  The  trustee  never  states  this 
objection  to  the  non-production  of  the  vouchers.  He  denies  th» 
right  of  the  pursuers  to  rank,  but  on  different  grounds  altoge- 
ther, and  the  delay  which  followed  HWs  occasioned  entirely  by 
the  discussion  of  this  objection.  In  these  circumstaoces,  tha 
trustee  cannot  be  allowed  to  resist  the  payment  of  interest  on  a 
debt  which  was  all  along  due.  I  am  not  prepved,  however,  to 
adept  the  principle  of  accumulated  interest.  That  principle  ia 
not  much  countenanced,  and  we  have  received  impressive  hints 
on  the  subject  from  the  House  of  Lords,  to  the  effect  that  un- 
less the  daim  for  accumulation  u  of  the  mcMt  plain  and  pal- 
pable nature,  we  are  not  to  be  guided  implicitly  by  what  is 
called  the  usual  practice  of  bankera.  For  the  regularity  of  their 
proceedings,  banks  may  have  adopted  this  practiee ;  but  I  don't 
find  tfaa't,  in  the  general  ease^  sq  rigid  a  rule  most  neoesarily.be 
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applied,  and  I  therefore  think  that  the  interloetitor  miut beal- 
tered,  so  far  as  regards  the  accumulation  of  interest. 

Lord  Mackenzie, — The  Statute  isexplicitin  requiring  voucherf 
or  grounds  of  debt.  It  uses  these  terms  as  if  they  were  synorty* 
roous ;  and  I  cannot  therefore  think  it  possible  to  draw  a  dis- 
tinction between  them.  lo  the  present  instance,  it  appears  to 
roe  that  there  was  a  failure  on  the  part  of  the  pursuers  to  pro- 
duce such  grounds  or  vouchers;  and  I  am  not  able  to  get  over 
the  provisions  of  the  Statute.  Certain  things  were  laid  before 
the  trustee,  but  they  were  not  such  as  I  can  consider  sufficient 
to  supply  the  place  of  vouchers.  On  the  second  point  t  agree 
with  your  Lordship.  A  great  difficulty  has  been  always  felt  as 
to  the  allowing  of  accumulated  interest.  I  have  never  been 
able  to  discover  the  principle  ;  and  were  I  lef^  to  speculate  on 
tbe  metter,  I  would  rather  be  favourable,  in  many  cases,  to  ac- 
cumulated intereat ;  but  the  tendency  of  the  law,  as  it  now 
atands,  is  unquestionably  to  discountenance  it. 

Lord  Fullerton, — I  agree  with  your  Lordship  on  both  points. 
The  chief  argument  of  the  defender  ia  truly  directed  against  the 
Ibrffler  interlocutor ;  for  the  ground  on  which  he  maintains  his 
non-liability  for  interest,  would  equally  prove  his  non-liability 
for  the  principal  sum.  Tbe  trustee  having  become  aware  of  an 
objection  to  the  pursuers*  claim,  states  his  determination  to- 
atrike  it  outi  unlesa  the  seearitiea  which  they  had  obtained  ware 
abandoned.  Then  a  fuggestion  is  made,  that  a  petition  and 
compltiint  should  be  presented  against  the  trustee's  decision,  but 
nothing  is  said  of  the  want  of  vouchers.  On  the  contrary,  the 
trustee  sets  apart  a  sum  to  meet  the  disputed  clain,  and  a  pro- 
tracted litigation  takes  place.  At  last  the  claim  is  sustained  by 
the  decision  in  Chancery.  But  then  the  dividends  which  had 
been  vet  apart  were  improperly  drawn  out  by  tbe  original  tnis-^ 
tee ;  and  action  having  been  brought  against  the  next  trusfee 
for  not  having  replaced  them,  he  was  found  personally  liable,' 
and  this  liability  applies  just  as  much  to  the  intereet  as  to  the 
principal.  We  might  easily  suppose  a  case  In  which  the  only 
objection  to  a  claim  was,  that  the  vouchers  were  not  produced 
in  proper  time.  Here  the  objection  was  totally  different,  and 
the  parties  accordingly  treated  it  aa  totally  different.  The 
language  of  the  trustee  was,  that  he  would  not  rank  tbe  claim 
unless  the  securities  were  abandoned ;  and  this  obviously  implied, 
that  if  they  were  abandoned,  there  was  no  objection  for  want  of 
Touchers.  In  the  circumstances,  t  think  the  trustee  is  barred 
from  now  urging  this  objection.  But  though  I  have  no  doubt 
that  the  trustee  ia  liaUe  in  interest,  T  am  net  prepared  to  say 
that  it  ought  lo  be  accumulated.  Liability  to  that  extent  would' 
require  a  very  strong  ease  indeed. 

Lord  Gilliei  absent. 

The  Court  reeaUed  the  interlociitor  in  so  far  as  it 
decerned  for  accumulated  interest,  but  adhered  quoad 
nlira. 

Lord  Ordinary,  Cockburn.-^^cf.  Maitland,  Penney ;  John 
Court,  S;S.C.,  Agent» — il(r.  Rutherfurd.  More;  Andrew  Uow^ 
den,  W.S.,  Agent N.  Cierk [H.B.J 


20th  May  1842. 
Second  Division (G.  D.  F.) 

No.  169* — Mrs  Isabbi^la  Clephabb  or  Minto  and 
John  Minto,  Pursuers^  v.  John  Kirpatbick,  De- 

ykfuktt 

Legicim_Parent  and  Child — Personal  Exception — A  parent 
executed  a  general  tettUment  in  favour  of  his  eon,  of  all  his 
personal  and  heritable  property,  and  under  burden  of  paying 
an  annuity  to  the  disponee's  sister.  The  deed  contained  no 
exclusion  tf  the  legitiM^  in  consequence  of  which  the  daughter 
brought  an  action,  and  was  found  entitled  to  draw  her  legitim 
^^Held,  in  a  separate  action  to  recover  the  annuity,  that  though 
the  right  to  legitim  could  not  be  affected  or  taken  away  by  the 
eettlement  of  the  parent,  the  deed  necessarily  imported  an  in* 
tention  on  the  part  of  the  maker  to  exclude  any  nch  c/aijh, 
but  thai  this  intention  was  thwarted,  and  the  settlement  itself 
in  so  far  frustrated^  by  insisting  and  prevailing  in  the  claim 
for  legitim,  and  conuquently,  that  the  daughter  having  thereby 


impugned  and  repudiated  the  settlement,  dmld  net  thereafter 
take  benefit,  or  maintain  any  claim  under  it,  for  the  annuity  or 
otherwise, 

John  Simer  senior,  who  was  a  shipbuilder  in  Leitb, 
died  in  1777,  survived  by  a  widow,  and  a  son  and 
daughter.  By  his  settlement  he  conveyed  to  his  son, 
John  Sime,  junior,  his  whole  real  and  personal  pro- 
perty, under  burden  of  paying  his  mother  certain  pro- 
visions, and  in  particular,  of  paying  to  his  sister,  Mar- 
garet, an  annuity  of  £50  Sterling.  The  settlement 
contained  no  clause  excluding  the  legitim  of  either 
child,  or  providing  that  the  annuity  to  the  daughter 
should  be  taken  as  a  satisfaction  of  h^r  claims  on  that 
ground. 

Sime,  junior,  survived  his  father  tiU  1796,  and  up  to 
that  period  he  and  his  sister  lived  in  family  together. 
On  his  death  he  lefl  a  trust-settlement,  by  which,  and 
after  payment  of  certain  provisions,  he  constituted  the 
defender  his  residuary  legatee,  who  accordingly  intro- 
mitted  with,  and  took  up  the  snccesBion. 

During  Sime  junior's  life,  the  annuity  to  th«  sister 
bad  never  been  paid;  and  after  his  death  in  1797,  sh^ 
raised  an  action  against  her  brotber's  trustees,  and  the 
defender  as  residuary  legatee,  to  enforce  payment  of  it 
and  the  arrears,  which  was  met  by  various  defences  of 
compensation,  &c«  After  the  action  bcid  been  brought 
into  Court,  Miss  Sime  appears  to  have  then  discoverecl 
her  claims  under  the  head  of  legitim,  and  she  accotdi 
^ngly,  after  setting  forth  that  riie  had  never  homolo<* 
gated  her  father's  settlement,  shegave  in  an  amendment 
of  the  libel,  which  had  tbe  effect  of  converting  the 
eoncluaions  for  payment  of  the  annuity  into  theaher<^ 
native  conclusion,  that  if  she  failed  in  enforcing  hev 
claims  of  legitim  which  she  concluded  for,  she  should 
be  found  entitled  to  the  annuity*  The  Lord  Ordinary^ 
and  afterwards  the  Court  in  1800,  found  that  she  had 
not  homologated  her  fsdhei^s  settlement,  and  that  sh^ 
was  entitled  to  legitim ;  and  this  decision  was  affirmed 
on  appeal  to  tbe  House  of  Lords,  22d  July  1811. 

Miss  Simd  died  in  1815,  having  executed  a  settle^ 
ment  in  favour  of  trustees,  wbom  she  also  constituted 
her  sole  executors,  of  all  her  means  and  estate,  bnl 
there  was  no  destination  over  to  the  besrs  of  the  tru»« 
tees.  In  virtue  of  her  settlement,  James  Clephane, 
the  pursuer's  father,  who  was  one  of,  and  the  survivor 
of  Miss  Sime's  trustees,  sistod  bimself  in  the  action^ 
but  he  died  in  1825.  Thereafter  Us  widow,  Mrs 
Qephane,  who  was  a  cousin-german  of  Miss  Sime,  as 
executrix-dative  qua  nearest  in  kin  to  her,  but  witfaoot 
having  made  up  any  title  by  confinnati(m,  and  Jofaa 
Gavin,  as  an  adjudger  on  a  bond  by  Mrs  Qephane  and 
her  daughter  the  pursder,  the  wife  of  John  Minto^  stat- 
ed themselves  in  the  action,  and  proposed  to  insist 
therein ;  but  this  was  opposed  by  the  defender.  The 
title,  however,  of  Mrs  Clephane  and  of  Mr  Gravin  were 
sustained  in  this  Court,  but  the  case  was  appealed  to 
the  House  of  Lords,  at  which  stage  of  the  proceedings 
Mrs  Clephane  died,  but  the  instance,  so  far  as  she  wacr 
concerned,  was  taken  up  by  Mr  Mrnto,  her  executor- 
nominate,  and  he. was  accordingly  sisted  as  a  pursuer 
in  Che  Court  of  Appeal,  and  their  Lordships,  on  30th 
May  1826,  sustained  the  title  of  Mr  Minto  and  Mr. 
Gavin  to  carry  on  the  action. 

When  the  case  returned  to  this  Court  from  the  House 
of  Lords,  the  Lord  Ordinary  fonnd  the  pursuers  en- 
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titled  to  the  claim  of  legitim  insisted  for  in  Miss  Sime's 
action,  but  his  Lordship  pronoanced  no  decision  in 
reference  to  the  alternative  conclusion  of  the  action  for 
the  annuity.  His  Lordship,  in  his  note  (see  case  as 
reported  anUf  Vol.  V.  p.  376),  observed,  that  it  was 

*'  unnecessary  to  inquire  what  decision  tbe  Lord  Ordinary  might 
have  come  to  as  to  this  claim,  for  be  does  not  find  any  plea  in 
lavr  applicable  to  this  claim.  This  omission  might  have  been 
obviated  by  allowing  such  a  plea  yet  to  be  added  ;  but  it  would 
be  incompetent  under  tbe  summons,  which  only  claims  payment 
of  this  annuity  alternatively,  and  if  tbe  pursuer  should  be  un- 
successful in  her  claim  as  heir,  executrix,  or  nearest  of  kin  of  her 
father,  to  tbe  share  of  bis  effects  and  estate  due  to  her  in  such 
tharacter,  her  claim. on  this  account  being  sustained,  it  is  incom- 
petent for  her  to  claim  also  tbe  annuity  under  this  summons.*' 

The  Inner- House  adhered  to  the  judgment  of  the 
Lord  Ordinary ;  and  afterwards,  on  tbe  report  of  an 
accountant,  and  by  interlocutors  of  the  Lord  Ordinary 
(Jeffrey),  the  claims  of  legitim  were  ascertained  to 
amount,  as  at  7th  March  1835,  to  £1622.  This  sum 
was  consigned  in  bank  by  the  defender  on  7th  March 
1835,  under  authority  of  the  Lord  Ordinary,  **  subject 
to  the  orders  of  the  Lord  Ordinary  or  the  Court — ^the 
pursuers'  executing  and  delivering  a  valid  discharge 
and  assignation  in  favour  of  the  defender,  before  draw- 
ing payment  of  the  money ;"  and  the  Lord  Ordinary 
(7th  July  1837)  pronounced  decree  therefor  in  favour 
of  Messrs  Minto  and  Gavin,  and  granted  warrant  of 
payment  in  their  favour  on  the  bank,  on  their  joint 
receipt.     This  decree  became  final  and  was  extracted. 

The  present  pursuers — who,  on  the  one  hand,  were 
Mrs  Minto,  the  daughter  of  Mrs  Clephane,  and  exe* 
cutrix-dative  qua  nearest  in  kin  of  the  late  Miss  Sime, 
and  Mr  Minto  (her  husband),  as  curaiar  bonis  upon  the 
trust-estate  of  the  said  Miss  Sime — now  brought  this 
action,  subsuming,  that  in  consequence  of  the  alter- 
native conclusion  introduced  into  the  summons  at  Miss 
Sime's  instance,  it  had  been  found  only  competent  to 
decern  for  the  legitim  in  that  action,  and  not  for  the 
annuity,  and,  accordingly,  they  now  concluded  against 
the  defender  for  payment  of  £1900,  as  the  sums  of 
annuity  due  to  the  late  Miss  Sime  under  her  father's 
settlement,  for  the  period  of  time  she  survived  after  her 
father's  death,  being  thirty-eight  years  and  a-half. 

Pleading^  inter  alia,  —  1.  The  obligation  to  pay 
these  annuities  still  subsisted, — the  said  annuities  never 
having  been  paid  or  satisfied  in  any  way,  and  having 
never  been  discharged  or  abandoned.  2.  The  claim  to 
the  annuities  was  not  affected  by  Miss  Sime,  and  her 
representatives  having  claimed  her  legitim,  the  former 
having  been  granted  without  reference  to  or  prejudice 
of  the  other. 

In  defence  it  was  pleaded — 1 .  The  present  action 
was  cut  off  by  the  negative  prescription.  2.  The  claim 
of  Miss  Sime  and  her  representatives  for  legitim,  suc- 
cessfully maintained  in  the  former  action  against  the 
defender,  and  given  effect  to  by  payment,  was  directly 
at  variance  with,  and  in  opposition  to,  her  father's  set- 
tlement in  favour  of  the  defender,  and  was  and  could 
be  maintained  only  on  the  hypothesis  that  she  repro- 
bated and  rejected  that  settlement.  3.  Miss  Sime  and 
her  representatives  having  rejected  and  repudiated  her 
father's  settlement,  the  pursuers,  as  in  her  right,  are 
not  now  entitled  to  insist  in  the  conclusions  of  the  pre- 
sent action,  which  are  founded  exclusively  upon  the 
said  deed  of  settlement. 


The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

"  14/A  Jufy  lS40._The  Lord  Ordinary  having  beard  the 
counsel  for  ibe  parties  on  tbe  closed  record,  productions,  and 
whole  process,  and  made  avisandum,  finds  that  the  settlement 
of  the  late  John  Sime  tbe  elder,  by  which  tbe  annuity  of  £50, 
now  pursued  for,  was  prodded  for  his  dau|?bter  Margaret  Sime, 
was  a  total  or  general  settlement  of  his  whole  naeana  and  effects, 
in  favour  of  bis  son,  John  Siine  tbe  younger,  who  was  thereby 
expressly  burdened  with  the  payment  of  ibe  said  annuity :  Finds, 
that  though  tbe  said  Margaret's  right  to  legitim  could  not  be 
affected  or  taken  away  by  this  settlement,  it  oeceAsarily  impoit- 
ed  an  intention  on  tbe  part  of  the  maker  to  exclude  any  such 
claim  ;  and  that  this  intention  was  thwarted,  and  tbe  settlement 
itself  in  so  far  frustrated  and  disappointed,  by  tbe  claim  afterwards 
succes!»fully  made  by  the  said  Margaret  for  her  legitim :  Finds 
that,  by  insisting  and  prevailing  in  this  claim,  the  said  Margaret 
did  directly  impugn  and  repudiate,  and,  to  a  certain  extent, 
defeat  the  said  settlement;  and  could  not  therefore  take  benefit 
from,  or  maintain  any  claim  under  it,  and  that  the  claim  now 
insisted  in  by  tbe  pursuers,  as  in  her  right,  cannot  be  sustained  ; 
and  therefore  sustains  tbe  defences,  assoilzies  the  defender,  and 
decerns :  Finds  expenses  due ;  allows  an  account  thereof  to  be 
given  in,  and  remits  to  tbe  auditor  to  tax  and  to  report. 

*'  Note. — The  decisions  in  the  cases  of  Henderson  in  ITSS, 
and  Collier  in  1833,  seem  of  themselves  suflBcient  to  settle  the 
principle  on  which  the  interlocutor  proceeds.  But  the  solemn 
and  unanimous  determination  of  tbe  whole  Court,  in  tbe  very 
recent  case  of  Lord  Breadalbane's  trustees  (5tb  liaroh  1840), 
takea  away  all  ground  of  hesitation. 

*'  There  was  a  separate  defence  on  the  ground  of  tbe  negative 
prescription,  which  the  Lord  Ordinary  would  have  thought 
entitled  to  very  serious  consideration,  if  it  bad  been  necessary 
to  go  into  it.  But  as  it  was  evidently  liable  to  much  more 
question  than  that  which  was  thought  clearly  sufficient  to  en- 
title tbe  defender  to  abtohiior,  it  was  thought  better  not  to 
come  tQ  any  decision  with  regard  to  it.** 

The  pursuers  reclaimed,  but  the  Court  onantmously 
adhered. 

Lord  Ordinary,  Jeffrey. — AeL  Marshall,  Macfarlane ;  Lock- 
hart,  Hunter  and  Whitehead,  W.S.,  AgtfUa Alt,  H.  J.  Ro- 

bertson,  Moncreiff;  ^neas  Macbean,  W.S.,  Agent. — F.  C/erA. 
— [G.D.F.] 


2\stMay  1842. 
First  Division. — (H.  B.) 

No.  170. — The  Right  Hon.  Viscount  Melville 
and  Messrs  Whytock,  Suspenderii  r.  William 
Denniston,  JUtpanderU. 

Property — Water — Servitude —  Conterminous  Proptietor — A 
party  having  right,  in  common  with  the  inhabitante  of  a  village^ 
to  lift  water  from  a  well  for  domestic  purposes,  laid  a  pipe 

for  the  purpose  of  supplying  certain  houses  with  water  from 
the  surplus  which  escaped  from  the  well — Interdict  against 
this  operation  granted  at  the  instance  of  an  owner  of  property 
bounded  by  a  stream  which  was  partly  fed  by  tke  water  escaping 

from  the  welL 

A  spring  rises  in  the  inarch  between  the  glebe  of 
Lasswade  and  a  property  belonging  to  William  Dennis- 
ton of  Oakmount,  and  a  stone  cistern  of  two  feet 
square,  sunk  in  the  glebe,  receives  the  water  of  the 
spring.  From  this  cistern  the  inhabitants  of  Lasswade 
have  been  accustomed  to  supply  themselves  with  water 
by  dipping  in  pitchers.  To  allow  tbe  surplus  water  to 
escape,  a  hole  has  been  made  in  the  cistern  about  five 
inches  from  its  top,  and  the  water  which  runs  through 
it,  falls  shortly  after  into  a  small  stream,  called  the 
Spout  Burn,  which,  a  little  lower  down*  bounds  a  pro- 
perty belonging  to  Lord  Melville,  and  on  which  a  car- 
pet manufactory  has  been  erected  by  his  tenants>  Messrs 
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Whytock  and  Company.  At  a  short  distance  from  the 
cistern  in  the  glebe,  Mr  Denniston  has  sunk,  on  his 
own  property,  another  cistern  four  feet  long,  three  feet 
wide,  and  two  feet  deep.  Its  upper  side  is  about  an  inch 
and  a-balf  below  the  hole  in  the  glebe  cistern  ;  and  by 
means  of  a  pipe  placed  at  this  hole,  the  surplus  water 
which  runs  through  it,  and  used  to  fall  into  the  Spout 
Burn,  is  carried  into  Mr  Denniston's  cistern,  from  whicha 
leaden  pipe,  three-fourths  of  an  inch  interior  diameter, 
has  been  laid  to  convey  the  water  to  two  new  houses 
which  Mr  Denniston  has  built  on  other  property  be- 
longing to  him,  and  situated  at  a  considerable  distance 
from  the  spring.  Into  these  houses  three  branch  pipes 
have  been  laid,  furnished  with  brass  stop-cocks,  to  be 
turned  by  the  band.  To  carry  off  the  surplus  water  re- 
maining after  supplying  these  houses,  a  waste  pipe  has 
been  placed  in  Mr  Denniston's  cistern,  to  carry  it,  as 
formerly,  into  the  Spout  Burn.  To  prevent  Mr  Den- 
niston from  completing  these  operations,  two  actions 
were  raised, — the  one  a  declarator  by  M'Gill  and 
ethers,  inhabitants  of  the  village,  in  which  Mr  Den- 
niston was  assoilzied,  on  the  ground  that  his  operations 
have  no  tendency  to  diminish  their  supply, — {vide  antcy 
Vol.  XIII.  p.  550);  and  the  other  the  present  suspension 
and  interdict  at  the  instance  of  Lord  Melville  and  his 
tenants,  Messrs  Whytock. 

The  suspenders  p/!ead^(2 — 1.  Conterminous  and  suc- 
cessive proprietors  have  the  use  of  the  water  of  a  run- 
ning stream  as  it  descends,  and  no  one  proprietor  is 
entitled  by  any  opus  manufactum  to  carry  off  or  dimi- 
nish the  supply  without  the  consent  of  the  others.  2.' 
The  proprietor  of  a  stream  which  flows  into  a  brook  or 
rivulet,  is  not  entitled  to  divert  its  waters,  or  to  ap- 
propriate them  to  his  own  purposes.  3.  The  respon- 
dent is  not  entitled  to  extend  his  use  of  the  waters  of 
the  spring  in  question  beyond  the  limits  which  custom 
has  fixed,  without  the  consent  of  the  other  parties  in- 
terested. 

The  respondent  pleaded — 1.  The  suspenders  have 
no  right,  title,  or  interest  to  challenge  the  operations  of 
vhich  they  complain.  2.  The  operation  complained 
of  being  perfectly  lawful,  the  suspenders  are  not  en- 
titled to  challenge  the  same.  3.  The  respondent  being 
entitled  to  a  supply  of  water  for  all  domestic  purposes 
to  the  inhabitants  of  his  properties  in  Lasswade,  and 
according  to  immemorial  usage, — and  the  operations 
complained  of  being  formed  merely  to  facilitate  the 
conveyance  of  water  to  these  properties  for  these  pur- 
poses alone, — that  operation  is  unchallengeable. 

The  Lord  Ordinary  pronounced  the  f<2lowing  inter- 
locutor : 

"  7M  July  1839 Tb«  Lord  Ordtosry  having  beard  the 

countet  for  the  partiea,  and  considered  the  closed  record,  con- 
tinuee  the  interdict,  and  decerns ;  finds  the  respondent  liable  in 
expenses ;  appoints  an  account  thereof  to  be  given  in,  and  when 
lodged,  remits  the  same  to  the  auditor  to  tax  and  to  report. 

"  Note, — The  effect  of  the  respondent's  operations  is,  that, 
by  carrying  away  and  appropriating  what  he  calls  the  surplus 
water,  he  cuts  off  part  of  the  main  feeder  of  the  Spoot  Burn, 
and  thereby  diminishes  the  quantity  of  water  which  would  other- 
wise flow  through  the  property  of  the  complainers,  who  are  in- 
ferior heritors.  He  does  not  divert  the  whole  burn,  but  he  di- 
verts part  of  it,  and  he  does  this,  not  for  the  use  of  any  property 
of  bis  ooaterminous  to  the  stream,  but  of  a  property  at  a  dis- 
tance. 

*'  It  is  ^uite  clear  that,  under  the  general  rules,  this  is  ille- 
gal.   No  justification  of  it  is  to  be  found  in  the  cases  of  Ogilvie, 


24th  November  1791,  or  of  Ritchie,  16th  February  1822,  relied 
on  by  the  respondent.  In  both  of  these  the  person  taking  the 
water  was  an  heritor  along  the  stream,  and  he  only  took  it  for 
the  domestic  purposes  of  the  adjoining  property. 

'*  But  the  respondent  says  (hat  the  water  which  he  withdraws 
is  contained  in  a  well,  which  is  open  and  common  to  the  whole 
inhabitants  of  Lasswade — that  be  is  one  of  them — that  he  only 
takes  it  for  fair  ordinary  domestic  purposes ;  and  that  this 
being  the  case,  he  is  not  obliged  to  resort  to  the  well  with 
pitchers,  hut  may  economise  time  and  labour  by  making  its 
water  flow  to  him  through  a  pipe.  This  is  his  case.  It  rests 
upon  bis  right  as  one  of  the  inhabitanti>, — a  character  in  which 
the  complainers  are  equally  entitled  to  meet  him,  for  they  or 
their  people  are  inhabitants  also,  and  they  are  entitled  to  pro- 
tect the  privileges  attached  to  their  properties.     Now, 

*'  Is^  The  respondent  does  not  merely  draw  from  the  public 
well.  He  prevents  it  from  ever  being  filled.  His  pipe  is  fixed 
into  it  five  inches  below  the  top  of  the  well,  (stat.  5,)  so  that 

the  water  can  never  rise  above  this  till  his  houses  be  served 

all  above  this  he  calls  surplus  water.  But  how  is  it  surplus? 
Or  if  one  inhabitant  may  pierce  the  side  of  the  well  five  inches 
from  its  top,  why  may  not  another  pierce  it  lower,  or  even  at 
the  bottom,  and  call  all  the  water  surplus? 

*'  2dj  The  doctrine  of  conterminous  heritors  taking  water  for 
domestic  purposes,  and  taking  it  in  any  way  they  like,  whether 
by  pipes  or  vessels,  has  no  application  to  this  question.  This  is 
the  case  of  a  public  village  well — that  is,  of  a  spiing  collected 
into  a  built  receptacle,  to  which  the  people  resort  with  such 
vessels  as  they  have,  and  after  serving  them,  the  spare  water 
ought  to  flow  in  its  natural  course  to  the  lower  heritors.  So 
long  as  the  people  use  the  well  in  the  old  way,  it  supplies  them 
all  impartially ;  and  the  very  awkwardness  or  simplicity  of  their 
mode  of  taking  the  water  is  a  security  that  the  poor  will  have 
their  share  as  well  as  the  rich.  Is  a  wesltby  man  entitled  prac- 
tically to  destroy  their  comfort  and  rights,  by  coming  with  his 
ptpe^,  and  scientifically  sucking  the  whole  water  away  without 
moving  a  step  ?  It  is  plain  that,  with  so  small  a  supply  as  this 
IS  admitted  to  be,  this  would  just  be  an  extinction  of  the  well. 
For  If  one  person  uses  it  in  this  way,  another  may,  and  the  public 
fountain  is  made  a  mere  Reservoir  for  the  few.  The  respondent 
says  he  leaves  the  fountain  full  to  within  five  inches  of  the  top. 
But  bis  legal  principle  entitles  him  or  others  to  withdraw  every 
drop  of  it.  A  conterminous  heritor  may  perhaps  use  a  stream 
for  domestic  purposes,  though  this  may  exhaust  it.  But  the 
Lord  Ordinary  is  not  aware  of  any  law  which  enables  a  distant 
owner  who,  as  one  of  a  community  of  villagers,  bas  a  right  to 
make  a  common  use  of  a  public  well,  to  exhaust  it,  as  in  com- 
petition with  his  fellows  by  machinery  inconsistent  with  their 
enjoyment  of  it." 

Denniston  reclaimed.    At  advising, 

Lard  Preaideni, — It  appears  from  Mr  Jardine's  report,  that 
the  effect  of  the  respondent's  operations  is  to  divert  from  its 
present  course  a  quantity  of  water,  estimated  at  forty  gallons 
a-day ;  and  the  question  is,  whether  the  respondent  is  entitled  by 
means  of  a  novum  opu»^ — by  laying  pipes  and  forming  communi- 
cations through  ground  which  is  not  his  own  property,  and  that 
without  the  consent  of  other  parties  having  an  equal  interest 
and  «title  by  use  and  wont  to  the  enjoyment  of  the  water — to 
draw  off  a  larger  supply  than  formerly.  1  have  always  under- 
stood that,  in  questions  of  this  nature,  the  Court  are  not  influ- 
enced by  the  quantum  of  injury,  but  that  if  there  is  any  viola- 
tion at  all,  they  will  maintain  the  old  state  of  possession.  I 
recollect  well  the  case  of  Lord  Glenlee,  where  his  Lordship 
complained  of  the  attempt  of  a  party  to  interfere  with  the  river 
of  Ayr,  by  collecting  and  detaining  the  water  in  tanks.  The 
Court  held  that  this  was  a  diversion  of  the  stream,  and  on  that 
principle,  without  regard  to  the  quantum  of  injury,  granted  in- 
terdict. The  diversion,  in  the  present  instance,  amounts  only 
to  forty  gallons  a-day ;  but  if  once  this  is  allowed,  it  is  not  easy 
to  see  when  it  is  to  stop,  as  all  the  other  inhabitants  have  an 
equal  right  to  make  similar  constructions.  The  Spout  Well  it 
one  of  the  supplies  of  the  Spout  Burn.  The  effect  of  the  re- 
spondent's operations  is  to  diminish  that  supply ;  and  holding 
the  principles  of  law  applicable  to  such  cases  to  be  fixed  by  a 
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ieries  of  decisiont,  I  am  clear  for  adhering  to  the  Lord  Ordi« 
nary*!  intierlocator. 

Lord  Mackenzie The  present  question  has  nothing  to  do 

with  the  well ;  for  if  there  were  no  well,  the  objection  to  the 
respondent's  operations  would  be  the  same.  The  question  re- 
lates only  to  the  extra  water  which  flows  through  the  hole  in 
the  cistern.  This  water  Mr  Denniston  has  endeavoured  to  carry 
off  by  means  of  a  long  pipe  communicating  with  certain  houses 
which  be  has  built ;  and  the  question  is,  is  be  entitled  to  do 
so  ?  I  am  clear  that  he  is  not.  Even  a  neighbouring  proprie- 
tor is  not  entitled  to  divert  the  water  to  a  different  channel ; 
and  these  houses  are  situated  on  a  property  not  connected  with 
tile  houses  at  alL  It  is  admitted  that  the  fffcct  of  the  respon- 
dent's novum  opus  is  to  increase  the  consumption  of  the  inhabi- 
tants of  those  houses,  and  diminisb  the  supply  which  falls  into 
the  burn.  The  extent  of  this  diminution  can  scarcely  be  caU 
culateil.  Is  Lord  Melville  to  appoint  a  party  to  watch  the  pro- 
ceedings of  the  respondent's  tenants,  and  see  that  not  more  is 
taken  by  the  tenants  than  the  estimated  quantity?  On  the 
grounds  stated  by  your  Lordship,  I  think  the  interlocutor  must 
be  aflfirmed. 

Lord 'Fullerlon I  am  of  the  tame  opinion.     The  present 

question  is  between  parties  having  an  interest  In  the  spring, 
and  Mr  Denniston,  who  is  not  a  conterminous  proprietor.  He 
has  nothing  more  than  the  common  right  of  the  inhabitants  to 
take  water  from  the  well ;  but  here  he  is  actually  endeavouring 
to  divert  the  stream,  by  carrying  part  of  it  away  ro  bouses  built 
on  property  which  has  no  communication  with  the  stream.  I 
concur  entirely  with  your  Lordship. 
•  Lord  Giliies  absent. 

The  Court  adhered. 

Lord  Ordinary^  Cockbum Act.  Anderson,  W.  P.  Dundas ; 

Mackenzie  and  Sharpe,  W.S.,  Agents.^AU,  Solicitor- General 
(M*Neill).  Marshall;  Thomson,  Elder  and  Burn,  W.S,  Agents, 
T-N.  Clerk IH.B.J 


2\stMai/\%A2. 

Second  Division. — (G.D.P.) 

No.  171. — Thomas  Matthew,  ^^t^oco^or,  v.  Robebt 

Fawns,  Respondent. 

Diligence — Arrestment — Title  and  Interest  to  Object — Cir^ 

cumstances  in  which  held,  that  the  manager  qf  a  public  com- 

,  pang,  in  whose  hands  an  arrestment  had  been  used,  which  was 

.  alleged  to  be  ex  facie  unwarranted  and  informal^  was  found 

•,  entitled  to  resist  the  delivery  <if  certain  goods  thereby  attached, 

until  the  issue  of  a  process  which  would  determine  the  question 

as  to  the  competency  and  validity  of  the  use  of  the  diligence. 

Fawns  presented  a  petition  to  the  Magistrates  of 
Dundee  in  these  terms : 

•  ••  That  there  arrived  at  the  port  of  Dundee  yesterday  (the  2d 
day  of  June  1841),  on  board  the  vessel  called  the  Forth,  be- 
longing to  the  Dundee,  Perth  and  London  Shipping  Company, 
of  which  company  Mr  Thomas  Matthew  is  the  manager,  and 
party  from  whom  delivery  of  goods  on  board  the  vessel  is  got, 
thirty-seven  packages  of  furniture  and  effects  addressed  to  the 
petitioner,  and  in  which  packages  there  are  a  variety  of  gbods 
and  clothes,  and  other  articles,  the  property  of  the  pursuer's 
wife,  and  as  such  belonging  to  the  pursuer. 

'*  That  the  petitioner  called  upon  the  said  Thomas  Matthew 
for  delivery  of  the  packages  addressed  to  htm,  and  was  willing 
to  pay  the  freight  thereof,  and  is  still  willing  to  pay  the  freight 
of  the  same,  but  the  said  Thomas  Matthew  declined  to  make 
delivery  to  the  petitioner,  in  respect  of  a  copy  of  an  arrestment 
which  he  showed  as  having  been  used  in  bis  hands  for  behoof  of 
the  company  at  the  instance  of  Adam  Fisher,  shoemaker,  re- 
siding  in  Kilmarnock,  against  David  Grom,  shoemaker  there, 
aiMl  a  copy  of  which  arrestment,  given  to  the  petitioner  by  the 
said  Thomas  Matthew,  is  herewith  produced. 

"  That  the  arrestment  so  used  is  not  a  legal  warrant  of  inter- 
pellation or  of  attachment,  so  as  to  authorise  the  said  Thomas 
Matthew  refusing  delivery  to  the  pethioner  of  the  said  thirty- 
seven  packages,  whieh  were  brou^t  foe  him  in  the  said  vessel 


the  Forth,  aa  aforesaid,  aifid  the  petitioner  is  entitled  to  get  de- 
livery of  the  said  packages  upon  payment  of  the  freight,  which 
he  is  still  willing  to  pay. 

'*  That  the  petitioner  is  suffering  great  inconvenience,  loss, 
and  injury  by  the  said  packages  being  kept  from  him,  and  his 
wife  also  is  suffering  greatly  thereby ;  and  the  petitioner  is  there- 
fore obliged  to  present  the  present  application. 

'*  May  it  therefore  please  your  Honours"  '*  to  find  that  there 
has  been  no  legal  attachment  or  interpellation  to  prevent  de- 
livery of  the  packages  to  the  petitioner ;  and  that  the  petitioner 
is  entitled  te  get  delivery  of  the  same  on  paying  the  freight 
thereof;  and  to  decern  and  ordain  the  said  Thomas  Maahew  to 
deliver  up  to  the  petitioner  the  foresaid  packages  on  receiving 
payment  of  the  freight  of  the  same ;  or  may  it  please  your  Ho- 
nours to  do  otherwise  and  farther  in  the  whole  premises  as  to 
you  may  seem  just." 

The  advocator,  in  his  answers,  stated,  that  he 

"  has  no  knowledge  of  the  actual  rights  of  the  parties  claiming 
the  effects  in  question.  He  herewith  produces  a  copy  of  th« 
arrestment  referred  to  in  the  petition,  whereby  he  is  specially 
ioterpelled  from  delivering  the  effects  to  the  petitioner,  ttntH 
surety  be  found  to  make  them  furthcoming  to  Adam  Fisher  in 
Kilmarnock,  as  being  in  reality  the  property  of  David  Crom^ 
shoemaker  there,  a  debtor  of  Fisher's.  The  respondent  is  per- 
fectly ready,  on  payment  of  the  freight,  to  deliver  the  goods  to 
any  party  whatever  having  the  best  right  thereto ;  but,  under 
the  circumstances  now  stated,  he  cannot  do  so  without  judicial 
authority.  He  deems  it  proper  to  call  the  attention  of  your 
Honours  to  the  fact,  that  although  there  are  here  competing^ 
pariier,  neither  the  arrester  nor  Grom  has  been  called  into  the 
field.  He  submits  to  your  Honours  for  consideration,  whether 
this  should  not  still  be  done,  or  a  process  of  multiplepoindiiig 
raised.  The  respondent  also  respectfully  calls  the  attention  or 
your  H6nours  to  the  circumstance,  that  the  petitioner  does  not 
go  into  any  explanation  of  the  facts  connected  with  the  property 
of  thb  goody :" 

And  he  pleaded,  (1.)  That  he  could  not  safely  deliver, 
till  it  was  determined  who  bad  the  right  to  the  goods : 
(2.)  That  in  order  to  ascertain  this  right,  the  requisite 
legal  procedure  should  be  adopted,  in  such  manner  as 
should  be  determined  by  the  Court ;  and,  (3.)  That 
'he  was  entitled  to  the  expenses  of  appearance  in  the 
action,  as  he  had  had  no  alternative  but  to  lodge  an- 
awers. 

Iti  the  replies,  Fawns  did  not  elaim  the  goods  spe- 
cially as  his,  further  than  was  done  in  the  petition,  and 
argued — That  the  messenger  had  no  authority  for  ar« 
resting,  and,  consequently,  that  the  diligence  was 
inept  as  against  him  :  That  Matthew,  as  a  public  car- 
rier,  was  bound,  on  payment  of  the  freight,  to  deliver 
the  goods  to  him,  as  the  party  for  whom  they  had  been 
transmitted :  That  he  would  not  enter  into  any  ques- 
tion as  to  the  property  of  the  goods,  which  it  was  jus 
t€rtii  to  Matthew  to  raise ;  and  .he  stated  that  he  took 
'*  his  stand  upon  this,  that  the  defender,  adiAittedly 
hsrving  the  packages  addressed  to  him,  he  is  bound  to 
deiivet  them  up  to  him,  and  is  not  entitled  to  keep  up 
these  packages,  and  call  for  a  lawsuit  to  be  introduced 
by  ffiolttplepoinding  or  otherwise  about  them.  Tlie 
defender  will  be  sufficiently  discharged  by  delivering 
them  to  the  pursuer,  and  that  is  all  that  he  requires*" 

The  Magistrates 

*'  having  advised  this  process,  finds  that  the  defender,  or  the 
parties  he  represents,  are  common  carriers  by  ^ea,  and  thry  re- 
ceived the  articles  sued  for,  for  behoof  of  the  piitsoert  Finds 
that  the  arrestment  used  against  another  party  cannot  attach 
the  efTeets  in  question  as  against  the  pursuer ;  repels  the  de- 
fences, and  decerns  i;i  terms  of  the  prayer  pi  the. petition :  Finds 
the  defender  liable  in  expenses ;  appoints  that  ao  aoeouot  of 
the  pursuer's  expenses  be  lodg^;  remits  the  aecotuit,  when 
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lodged,  to  the  decks  of  Court  to  be  taxed :  Finds  the  defender 
also  liable  in  the  dues  of  extract,  to  be  asceitained  at  extracting, 
and  decerns.** 

In  the  meantime)  the  arrester  raised  a  process  of 
multiplepoinding  in  the  name  of  the  Shipping  Com- 
pany ;  and  thereupon  the  advocator  presented  a  re- 
claiming petition  to  the  Magistrates  against  the  above 
judgment,  submitting  in  the  then  circumstances,  and 
in  principle,  that  the  action  against  him  should  be  sisted 
till  the  issue  of  the  multiplepoinding ;  or  that,  at  all 
events,  the  finding  of  expenses  against  him  should  be 
recalled. 

The  Magistrates  adhered,  however,  to  their  previous 
judgment,  when  Matthew  presented  a  note  of  advoca- 
tion against  the  deliverance,  principally  matn/atntn</,  (1 .) 
That  the  address  on  the  goods  being  in  the  name  of  the 
respondent,  was  not  conclusive  evidence  of  his  right  of 
property  in  them ;  and  that  he,  the  advocator,  as  the 
manager  of  a  public  company,  was  not  entitled  to  dis- 
regard the  arrestment,  by  which  he  was  interpelled 
from  making  delivery :  (2.)  That  he  was  not  bound  of 
himself,  without  judicial  authority,  to  judge  of  the  re- 
gularity or  validity  of  the  arrestment ;  and,  even  as- 
suming that  there  was  any  apparent  irregularity  in  the 
face  of  the  arrestment,  h^  was  entitled  to  the  protec- 
tion of  judicial  authority,  as  a  guarantee  against  con- 
sequences, before  making  delivery ;  and  (3.)  That  the 
regular  course  for  the  Magistrates,  after  the  raising  of 
the  multiplepoinding,  was  either  to  have  sisted  the 
summary  application  for  the  resull  Of  the  multiple- 
poindingt  or  to  have  ordered  the  arrester  and  comn9>n 
debtor  to  be  in  the  field  before  disposing  of  the  appli- 
cation T  &t  all  events,  and  as  the  application  did  not 
originate  through  any  fault  of  his,  t*here  was  no  ground 
for  awarding  expenses  against  him. 

Fawns  pleaded — 1.  That  the  packages  in  question 
having  been  nominatim  addressed  to  the  respondent, 
to  whom  they  belonged,  delivery  was  due  directly  to 
him,  on  payment  of  the  freight,  which  was  tendered ; 
and  the  advocator  acted  illegally  and  unwarrantably 
in  refusing  to  give  them  up :  2.  That  the  arrestment 
a£forded  no  legal  interpellation  or  bar  to  the  delivery 
— \st,  Because  that  arrestment  was  copfessedly  used, 
not  against  the  respondent,  Robert  Fawns,  but  against 
<*  David  Crom,  shoemaker  in  Kilmarnock ;''  and  2dt 
Because  no  arrestment,  however  formal,  against  the 
latter,  could  legally  attach  goods  belonging  to  the  re- 
spondent, against  whom  it  was  wholly  inept  and  tncgm- 
petent. 

The  Lord  Ordinary  ordered  minutes  of  debate,  in 
which  the  pleas  of  parties,  as  already  stated,  were  fur- 
ther elaborated.  .  lu  the  advocator's  case,  he,  besides, 
called  attention  to  the  fact,  that  the  respondent,  in  the 
application  to  the  Magistrates,  did  not  claim  the  thirty- 
seven  packages  as  his,  but  merely  certain  articles  therein 
contained,  which,  he  said,  belonged  to  Ifis  wife.  He 
claimed  these,  but  it  was  argued  that  he  did  not  claim 
the  other  goods,  with  which  his  wife's  goods  were 
mixed  up.  The  respondent,  besides  arguing  the  whole 
case  in  the  pleas  already  indicated,  maintained  that  thei 
multiplepoinding  was  incompetent. 

The  Lord  Ordinary  pronounced  the  following  inters 
locator : 

'*  I9th  March  1842 Tbe-LoH  Ordinary  bavlng  made  avi^. 

xandmn  wi|h  tb«  revised  minutes  gf  debate,  aqd  whole  process, 


and  Qonsidered  tfaesame.  Appoints  the  said  minutes  to  be  printed 
and  boxed  to  the  Lords  of  the  Second  Division  of  the  Court, 
and  that  by  the  second  box-day  in  tbe  ensuing  vacation,  in  order 
that  the  same  may  be  reported  to  the  Court. 

•*  Note — In  this  case  thirty-seven  packages  of  furniture,  &c., 
addressed  to  Mr  Fawns,  Dundee,  were  arrested  in  the  hands  of 
the  manager  of  the  Dundee,  Perth,  and  London  Shipping  Com- 
pany, by  a  schedule  left  by  a  messenger-at-arnM  of  all  sums  of 
money,  goods,  &c.,  in  their  bands  and  custody  pertaining  to 
David  Crom ;  and,  '  in  particular,  a  quantity  of  furniture  pre- 
sently on  board  tbe  vessel  *  Forth'  of  Dundee,  addressed  to  Mr 
Robert  Fawns,  Dundee.' 

*'  The  manager  of  (be  company  appears  bona  fide  to  have 
considered  these  packages,  addressed  to  Mr  Fawns,  as  thereby 
arrested  in  bis  hands.  The  Magistrates  of  Dundee,  on  an  ap- 
plication made  to  them  by  Fawns,  ordered  them  to  be  delivered, 
and  found  the  manager  of  the  Shipping  Company  liable  in  ex- 
penses. After  the  case  had  been  before  the  Magistrates,  a 
multiplepoinding  was  raised  by  the  arrester,  in  name  of  tbe 
Shipping  Company,  before  tbe  Sheriff. 

*'  It  is  a  question  of  some  importance,  whether  the  manager 
was  bound  to  eonsider  such  an  arrestment  as  altogether  void 
and  null,  and,  without  regarding  ir,  to  deliver  tbe  goods  to  the 
person  to  whom  they  were  addiessed^akbough  the  schedule  bore 
that  he  should  hold  them  for  Crom< 

**  It  appears  to  tbe  Lord  Ordinary  that  the  messenger  was 
not  authorised,  if  there  was  a  general  precept  against  the  goods 
of  Crom,  to  make  out  a  schedule  in  different  terms.  At  (he 
same  time,  the  manager  was  placed  in  a  very  difficult  situation, 
as  acting  for  the  company,  if  be  was  bound  to  disregard  alto- 
gether the  schedule  be  received;  and  if  that  is  the  law  on  this 
subject,  it  is  very  important  that  it  should  be  generally  known. 
Tbe  facts  that  may  come  out  in  tbe  multiplepoinding  before  the 
Sberiff.court  may  materially  affect  this  question,  yet  tbe  merits 
of  that  action  cannot  he  judged  of  in  this  advocation.  If  the 
manager  bad  actually  known  that  the  goods  belonged  to  Crom, 
and  were  only  addressed  to  Fawns  as  a  cover,  be  would  not 
have  been  entitled  to  disregard  tbe  arrestment ;  but  if  it  shall 
appear  that  dt  facto  that  whs  the  case.  Can  he  be  in  a  worse 
situation  by  having  bona  fide  obeyed  a  schedule  to  that  effect  ? 
The  advocator's  situation  would  be  very  hard  indeed  if  decree 
were  pronounced  against  him  in  this  action  for  delivery  to  Mr 
Fawns,  and  in  the  multiplepoinding  to  the  arrester." 

At  advising, 

Lord  Jtuikc-  Clerk  considered,  that  tbe  case  did  not  depend 
on  tbe  general  law  applicable  to  carriers,  but  on  the  specialties 
of  the  question ;  and  bis  Lordship  could  not  overlook  the  fact, 
that  the  pursuer  did  not,  in  his  original  application,  claim  the 
goods  as  his.  Further,  he  could  not  at  present  say  if  tbe 
arrestment  was  irregular ;  and  he  did  not  know,  besides,  if  that 
was  a  point  which  was  necessary  for  deciding  tlie  present  tasse. 
The  goods  were  said  to  be  tbe  property  of  Crom,  and  they  were 
specially  described  as  his  in  the  arrestment;  and  in  these  cir- 
curostaoceii,  tbe  demand  was  for  delivery  to  the  pursuer,  with- 
out any  guarantee  against  Crom  for  re-delivery,  and  no  notice 
to  the  arrester.  Then,  before  tbe  decision  of  tbe  Magistrates, 
tbe  multiplepoinding  is  brought ;  and  whether  that  is  a  compe- 
tesit  multiplepoinding  or  not,  it  was  not  practicable,  and  not 
necessary  to  decide  in  this  case.  Certainly  the  raising  of  that 
process  was  sufficient  for  an  alteration  of  the  Magistrates' judg- 
ment. These  goods  are  in  tbe  hands  of  the  Court,  and  till  the 
result  of  the  multiplepoinding,  tbe  present  question  ought  to 
be  sisted. 

Lord  Medwtfn  concurred,  and  thought  that  the  application 
ought  to  be  dismissed  with  expenses.  Tbe  manager  bad  no 
right  to  disregard  tbe  arrestment,  and  that  particularly  in  the 
circumstances,  where  the  petitioner  did  not  aver  that  the  goods 
belonged  to  him. 

Lord  Meadowbank  agreed.  It  was  a  very  particular  state- 
ment m-bich  was  made  in  the  petition  ;  for  the  party  only  said 
that  tbe  packages  contained  some  of  bis  wife's  clothes,  and  he  did 
not  aver  that  be  had  right  to  the  whole. 

Lord  Momoreiff  alao  concurred,  and  doubted  as  to  the  real 
intent  with  which  tbe  petitioner  bad  applied  to  the  Magistrmtet 
for  ppssession.    He  oiight  to  bave  stated  ^nore  explicitly  bis  cwi« 
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necdon  with  the  goods.  If  the  goods  really  belonged  to  the 
petitioner,  be  should  have  said  so ;  and  as  to  the  wife's  clothes, 
he  could  recover  them  in  the  inukiplepoinding. 

The  Court 

**  Recal  the  interlocutors  complained  of,  and  dismiss  the  petition, 
and  decern :  Find  the  respondent  liable  to  the  advocator  in  the 
whole  expenses  incurred  by  him,  and  appoint  an  account,"  &c. 

Lord  Ordinary,  Murray Act,  Rutherfurd,  Deas ;  Brown 

and   Miller,  W.S.,  Agents Alt.  Neaves;  Wotherspoon  and 

Mack,  W.S.,  Agent8.-^V,  Clerk — [G. D.F.J 


*5:n 


25th  May  1842.  Kl  |^| 

First  Division (H.B.)       ^^^^ 

No.  172 The  late  Earl  of  Fife's  TBUST^lS^^iir- 

9uer8y  r.  The  Magistrates  of  Aberdeen,  Defen- 
ders, 

Superior  and  Vassal — Sadne  —  Register  —  Where  lands  origi' 
ualfy  burgage  were  held  in  feu  under  magistrates,  who  were 
epeeiallg  empowered  to  grant  such  feus — Held  that  the  sasines 
taken  in  them  could  be  validly  recorded  only  in  the  General 
Register  of  Sasines  or  Particular  Register  of  the  county  in 
which  they  were  situated,  and  not  in  the  Burgh  Register. 

By  charter,  dated  10th  December  1319>  King  Ro- 
bert I.,  '^  concessisse  et  ad  feodofirmam  assedasse  ac 
present!  carta  nostra  conlirmasse"  to  the  burgesses  and 
community  of  the  burgh  of  Aberdeen,  the  forest  of 
Stocket,  with  the  pertinents,  to  be  held  by  them  and 
their  successors  <*  de  nobis  et  heredibus  nostris  in  feodo 
et  haereditate  et  in  libero  burgagto  per  omnes  rectas 
metas,''  &c. 

In  1551,  the  burgh  obtained  a  license  from  Queen 
Mary,  empowering  them  to  feu  the  lands,  &c.,  thus 
granted,  under  the  limitation  that  they  were  to  be 
feued  '^  concivibus  et  liber  is  burgensibus  dicti  nostri 
burgi."  The  terms  of  the  license  are — *'assedandi, 
arredandi,  locandi  ac  in  emphyteosim  seu  feudifirmam, 
nunc  et  in  omnibus  temporibus  futuris  quotus  vacare 
contigerit,  in  perpetuum  hsereditarie  dimlttendi  pro- 
annua  augmentatione  firmarum  earund.''  The  charter 
and  license  of  QUeen  Mary  were  confirmed  in  general 
terms  by  James  VI.  in  1617,  and  more  explicitly  in 
1638  by  Charles  I.,  who,  without  repeating  the  limita- 
tion of  feuing  to  burgesses  only,  gave  a  general  power 
**  locandi  et  assedandi  hujusmodi  diet,  terrarum  suarum 
communium  dictsB  forestsB  de  Stocket  quae  hactenus 
non  assedantur  et  locantur  ad  utilitatem  et  commodum 
dicti  burgi  nostri  per  assedationes  longas  vel  infeofa- 
menta  feudifirmse  pro  solutione  feudifirmarum.'*  By 
charter  of  resignation,  dated  29th  January  1774,  the 
Magistrates  of  Aberdeen  gave,  granted,  and  in  feu- 
farm  and  heritage  disponed  and  confirmed  to  Alexan- 
der Udny  Duff,  and  Mrs  Margaret  Udny  Duff,  his 
spouse,  and  the  longest  liver  in  liferent,  and  the  heirs 
or  assignees  of  the  survivor  in  fee,  certain  "  parts  and 
portions  of  the  lands  of  Forresterhill,"  forming  part  of 
the  forest  of  Stocket,  conveyed  as  above*  The  tenen- 
das  of  the  charter  declares,  that  the  lands  are  to  be  held 
of  the  Provost,  Bailies,  Council,  and  community  of 
Aberdeen,  and  their  successors,  **  in  feu-farm  and  heri- 
tage for  ever."   The  reddendo  is  in  the  following  terms: 

"  Giving  and  rendering  yearly  therefor  the  said  Alexander 
Udoy  Duff,  and  Mrs  Margaret  Udny  Duff,  his  spouse,  and  their 
foresaids,  to  us  and  our  successors,  and  to  our  treasurers  or  col- 
lectors of  the  feu-mails  of  the  said  burgh  for  the  time,  the  sum 
d  thirteen  poands  Scots  money,  as  a  proportional  part  of  the 
sum  of  twenty  pounds  Scots  money,  being  the  feu-duty  payable 


for  the  whole  lands  of  Forresterhill,  and  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas  in  winter,  by  equal  por- 
tions, or  at  least  within  twenty  days  immediately  after  each  term, 
in  name  of  feu-farm ;  and  daubling  the  said  feu-duyr  of  thirteen 
pounds  Scots,  at  the  entry  of  every  heir,  as  use  is, — the  heirs, 
successors,  and  assignees  of  the  said  Alexander  Thomson  being 
liable  in  the  yearly  payment  of  the  sum  of  seven  pounds  Scots, 
as  the  remaining  feu-duty  effeiring  to  their  part  of  the  said  lands 
perpetually  in  all  time  coming ;  as  aUo,  paying  the  taxations, 
impositions,  subsidies  and  contributions,  as  the  same  sbull  hap- 
pen to  be  taxed  in  the  said  burgh  :  And  it  is  hereby  declared, 
that  the  said  Alexander  Udny  Duff,  and  Mrs  Margaret  Udny  Duff, 
his  spouse,  and  their  foresaids,  shall  be  subject,  and  subject  them- 
selves to  the  Courts,  suits,  and  jurisdictions  of  the  Miigistrates 
of  this  burgh,  and  that  they  shall  perform  and  give  obedience  to 
the  officers  and  governors  of  the  same,  conform  to  the  custom 
of  the  citizens  and  inhabitants  of  this  burgh,  and  all  singular 
successors  entering  to  the  said  lands,  paying  to  the  treasurer  of 
Aberdeen  for  the  time,  such  compositions  for  their  entries  as 
are  due  and  payable  by  law;  as  also,  all  and  every  singular  suc- 
cessor and  successors,  whether  male  or  female,  and  all  heirs  en- 
tering to  the  said  lands  (not  being  burgesses  of  guild  in  this 
burgh,)  paying  to  the  dean  of  guild  of  Aberdeen  for  the  time, 
the  usual  compositions  and  other  dues  payable  by  entering  bur- 
gesses of  guild ;  providing  always  that  It  shall  not  be  lawful  to 
the  said  Alexander  Udny  Duff,  and  Mrs  Margaret  Udny  Duff, 
his  spouse,  or  their  foresaids,  to  do  any  real  injuries  to  their 
neighbours,  or  to  labour,  manure,  or  any  other  way  appropriate, 
upon  any  pretext  whatsomever,  any  part  of  our  commonty, 
without  the  bounds  of  the  property  above  written,  nor  even 
within  the  foresaid  bounds  to  burn  any  heather,  except  in  arable 
ground  fie  for  growing  cot'n,  grain  or  grass ; — and  that  for  all 
other  burden,  question,  service  or  demand,  that  may  be  anyways 
asked  or  requited  by  us  for  the  lands  above  disponed  in  any 
manner  of  way." 

The  charter  contains  a  precept  of  sasine  which  is 
directed  to  the  then  bailies  of  the  burgh  nominatim^ 
or  any  of  them,  conjunctly  and  severally,  or  to  any 
other  bailies  of  the  same  for  the  time,  and  orders  sasine 
to  be  given  by  delivery  of  earth  and  stone  of  the 
ground  thereof,  as  use  is  in  such  cases.  In  virtue  of 
this  charter  and  precept,  an  iiistrument  of  sasine  was 
expede  in  favour  of  Alexander  Udny  Duff,  and*  Mrs 
Margaret  Udny  Duff,  as  having  been  infefl  and  seised 
in  the  said  lands  and  others,  under  the  hand  of  Alex- 
ander Carnegie,  then  town-clerk  of  Aberdeen.  This 
instrument  is  dated  3d  February  1774,  and  is  record- 
ed in  the  burgh  register  of  sasines,  but  not  in  the  ge* 
neral  register  of  sasines,  or  the  particular  register  of 
the  county  of  Aberdeen.  Part  of  these  lands  were 
disponed  during  the  lifetime  of  Mr  Duff;  and  after 
his  death,  Mrs  Margaret  Udny  Duff,  who  survived 
him,  disponed  the  remainder  to  Thomas  Taylor,  in 
whose  favour  sasine  was  taken,  and  recorded  by  the 
town-clerk  in  1793,  in  the  same  manner  as  in  the  case 
of  Mr  and  Mrs  Duff  in  1774. 

In  1794,  Taylor  sold  these  lands  to  the  late  Earl  of 
Fife,  whose  trustees  brought  the  present  declarator 
against  the  Magistrates  of  Aberdeen,  in  which,  after 
nttrrating  the  nature  and  state  of  the  titles,  they  con- 
cluded to  ha^e  it  found  and  declared,  that  they 


« 


have  now  good  and  undoubted  right  to  the  foresaid  three  lota 
of  the  said  lands  of  Forresterbill,  with  the  pertinents,  under  and 
by  virtue  of  the  several  deeds  and  writs  before  recited,  and  are 
entitled  to  make  up  and  complete  a  feudal  title  thereto  in  their 
persons,  as  trustees  foresaid,  as  vassals  therein :  That  the  said 
three  lots  of  the  said  lands  of  Forresterbill,  with  the  pertinents, 
are  held  by  the  pursuers,  not  of  us  and  our  royal  successors  in 
free  burgage,  but  of  the  said  Provost,  Magistrates,  Codocil,  and 
community  of  the  said  burgh  of  Aberdeen,  as  immediate  lawful 
superiors  thereof,  in  feu-farm,  fee  and  heritage,  for  payment  of 
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the  yearly  feu-duty,  and  other  duties  and  services  specified  in 
the  before-mentioned  charter  of  resignation:  And  that  (be  in- 
struments of  sasine  to  be  expede  on  all  charters  of  tbe  said 
lands  and  others  granted  by  tbe  said  superiors  thereof,  and 
upon  all  dispositions  of  the  same  granted  by  their  vassals, 
ought  to  be  recorded  in  tbe  general  register  of  sasines,  or  in 
the  particular  register  of  sasines  for  the  said  county  of  Aber- 
deen, and  not  in  the  register  of  sasines  kept  for  tb^  burgh 
of  Aberdeen :  That  the  foresaid  instrument  of  sasine,  ex- 
pede in  favour  of  tbe  said  Alexander  Udny  DufiT,  and  Mrs 
Margaret  Udny  Duff,  upon  tbe  before-mentioned  charter  of  re- 
signation in  their  favour,  having  been  only  recorded  in  tbe  pro- 
tocol or  register  of  sastines  of  the  town-clerk  of  Aberdeen,  kept 
for  tbe  bnrgb  of  Aberdeen,  was  not  duly  and  properly  recorded 
in  terms  of  law,  and  is  therefore  null  and  void ;  and  that  the 
precept  of  sasine  contained  in  the  said  charter  still  remains 
open  and  unexhausted :  And  that  the  pursuers,  as  trustees  fore- 
said, having  now  right  thereto  by  progress  as  aforesaid,  are  en- 
titled to  take  infeftment  in  the  said  three  lots  of  the  said  lands 
of  Forresterbill,  with  the  pertinents,  by  virtue  of  tbe  precept  of 
sasine  contained  in  tbe  said  charter  and  tbe  foresaid  convey- 
ances thereof,  whereby  they  have  right  to  the  sagne,  without 
being  obliged  to  make  payment  of  any  composition  or  ca^uaUy 
whatsoever  to  the  said  Provost,  Magistrates,  Council,  and  com- 
munity of  the  burgh  of  Aberdeen,  as  superiors  thereof,  beyond 
the  yearly  feu-duty  and  other  duties  and  services  payable  for 
the  same:  And  it  being  so  found  and  declared,  tbe  said  present 
bailies  of  tbe  said  burgh  of  Aberdeen,  or  one  or  other  of  them, 
and  their  successors  for  the  time  being,  ought  and  should  be 
decerned,  by  decree  of  our  said  Lords,  to  execute  the  precept 
of  sasine  contained  in  the  foresaid  charter  of  resignation,  by 
giving  sasine  to  the  pursuers,  as  trustees  foresaid,  in  the  said 
lands  and  others,  in  terms  of  the  said  precept,  to  which  they 
have  right  as  aforesaid,  and  that  whenever  the  said  Bailies  shall 
be  required  by  the  pursuers  so  to  do." 

The  pursuers  pleaded — 1.  The  charter  of  Charles  I. 
gives  to  the  Magistrates  power  to  make  grants,  not 
merely  to  burgesses  or  inhabitants,  but  to  any  persons 
whatever.  2.  It  does  not  empower  the  Magistrates  to 
grant  rights  to  be  holden  by  the  grantees  in  burgage, 
or,  in  other  words,  immediately  of  the  Crown.  3.  The 
direction  of  the  precept  to  the  Magistrates  will  not 
make  the  tenure  burgage ;  and,  4.  Neither  will  the  usage 
of  having  the  sasine  taken  and  recorded  by  the  town- 
clerk,  establish  the  evidence  of  the  burgal  holding. 

The  defenders  pleaded — 1.  The  lands  in  question 
are  situated  within  the  territory,  and  form  an  integral 
part  of  the  burgh  of  Aberdeen,  and  were  granted  under 
a  mixed  burgal  and  feudal  tenure,  conformably  to  which 
the  mode  of  taking  and  recording  the  infeftments  is 
valid,  and  the  right  of  the  burgh  to  the  composition 
and  casualties  is  preserved.  2.  The  mixed  burgal  and 
feudal  tenure  is  valid  and  effectual,  inasmuch  as  the 
qualities  of  the  burgal  tenure  are  not  impaired  by 
superadding  payment  of  feu-duties  or  ground-annuals 
to  burgal  services  or  equipollent  prestations,  or  by  the 
consequent  mode  of  completing  the  title,  and  e  con- 
versOf  the  existence  of  those  services  or  equipoUents 
does  not  derogate  from  the  right  to  stipulate  for  and 
receive  feu-duties  or  similar  payments  and  casualties. 
3.  Where  charters,  or  other  conveyances,  embody- 
ing the  mixed  burgal  and  feudal  tenure,  are  granted, 
the  sasines  can  only  be  legally  and  validly  taken  by 
the  clerk  of  tbe  burgh,  and  legally  and  validly  recorded 
by  him  in  the  register  of  the  burgh.  4.  While  the 
enactments  of  the  preceding  Statutes  thus  govern  the 
registration  of  the  sasines  in  question,  the  validity  of 
that  registration  is  not  controlled  nor  affected  by  the 
Statute  49  Geo.  III.  c.  42,  because  registrations  of 
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such  sasines  in  the  record  of  the  burgh  do  not  come 
under  its  operation,  and  even  if  they  did,  it  could  not 
impair  the  validity  of  the  registrations  at  issue,  as  it 
has  no  retrospect.  6.  The  validity  of  the  charters  or 
other  deeds,  embodying  the  mixed  burgal  and  feudal 
holding,  and  the  right  of  the  clerk  of  the  burgh  taking 
sasine  thereon,  and  of  recording  the  sasine  in  the  re- 
gister of  sasines  for  the  burgh,  are  in  conformity  with 
principle  and  the  ordinary  rules  of  law,  and  have  been 
recognised  and  established  by  a  series  of  decisions« 
6.  Even  although  the  lands  in  question  could  be  deemed 
to  have' been  held  in  feu,  the  registration  of  the  sasines 
wduld  have  been  valid,  because  the  lands  are  situated 
within  the  burgal  territory,  and  held  by  the  burgh  in 
burgage  of  the  Crown. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  21s/  January  1842 Tbe  Lord  Ordinary  having  resumed 

consideration  of  the  record,  together  with  the  revised  cases, 
title-deeds  produced,  and  whole  process  :  In  respect  that  tbe 
lands  set  forth  in  the  libel  were  granted  by  tbe  defenders*  pre- 
decessors, the  Magistrates  of  Aberdeen,  to  tbe  late  Alexander 
Udny  Duff  and  his  wife,  the  pursuers*  predecessors,  by  a  char- 
ter to  be  held  in  feu  of  and  under  the  said  Magistrates,  and  that 
in  virtue  of  a  special  power  contained  in  the  title  of  the  Magis- 
trates, empowering  them  to  grant  such  feus ;  and  in  respect 
that  the  instruments  of  sasine  expede  thereon  in  favour  of  tbe 
said  Alexander  Udny  Duff  and  bis  wife,  and  in  favour  of 
Thomas  Taylor,  their  disponee,  the  immediate  author  of  the 
pursuers'  constituent,  were  not  recorded  in  the  general  or  parti- 
cular register  of  sasines  for  the  county,  but  in  tbe  register 
kept  for  the  burgh  of  Aberdeen  for  sasines  upon  subjects  held 
burgage.  Finds  the  said  instruments  of  sasine  inept  and  void  in 
a  question  between  the  pursuers  and  defenders,  and  that  the 
pursuers,  as  assignees  to  the  precept  of  sasine  contained  in  the 
last  charter  of  resignation  granted  by  tbe  Magistrates,  are  now 
entitled  to  hold  tbe  said  precept  as  unexecuted,  and  to  infeft 
themselves  thereon,  and  to  record  the  same  in  the  proper  re- 
gister :  Therefore,  decerns  and  declares  in  terms  of  the  con- 
clusions of  tbe  libel :  Finds  no  expenses  due  to  either  party, 
and  decerns. 

"  Note The  Lord  Ordinary  allowed  cases  to  be  lodged  in 

this  cause,  because  the  parties  concurred  in  suggesting  that  their 
pleas  should  be  stated  in  that  form  ;  and  as  the  question  turned 
en  the  import  of  titles,  it  seemed  fair  that  the  parties  should 
have  an  opportunity  of  explaining  them  in  a  written  argument. 
Now,  however,  that  he  has  had  an  opportunity  of  examining  the 
titles,  he  is  cleaily  of  opinion  that  the  lands  are  not  held  in 
burgage,  but  under  a  proptfT  feudal  holding,  according  to  every 
characteristic  and  test  by  which  such  a  holding  can  be  tried. 

'*  The  whole  of  tbe  later  authorities  on  questions  of  this  ito'rt, 
from  that  of  Davie,  in  1814,  to  that  of  Donald's  trustees  against 
Yeats,  in  1839,  are  concurrent  that  sasines  on  subjects,  even 
within  the  original  burgal  territory,  when  now  granted  by  Ma- 
gistrates, on  rights  to  be  held  in  feu,  and  not  in  burgage,  must 
be  recorded  in  the  general  or  in  the  county  register.  This 
was  found  by  the  Second  Division  in  the  case  of  Davie,  in  1814, 
expressly  laid  down  as  law  in  the  House  of  Lords  in  the  case 
of  Dawson,  in  1830,  and  again  assumed  as  settled  law  by  Lord 
Moncreiff  and  the  Second  Division,  in  the  case  of  Donald  and 
Year»,  in  1839.  The  second  case  of  Dumbarton,  decided  by 
the  First  Division  in  1823,  is  not  truly  an  adverse  decision,  as 
the  Court  considered  the  holding  then  to  be  burgage,  and  on 
that  footing  alone  determined  that  tbe  sasine  was  properly  re- 
corded in  the  burgh  register. 

**  There  is  a  specialty,  however,  in  the  present  case  which 
deserves  notice,  as  it  dues  not  seem  to  have  formed  the  subject 
of  express  decision  in  any  of  the  prior  ca^es.  Although  the 
holding  here  is  undoubtedly  a  proper  holding  in  feu,  it  seems 
equally  clear  that  the  subjects  libelted  on  formed  part  of  the 
ancient  burgal  territory,  which  was  held  at  least  by  the  Magis<( 
trates  themselves  in  free  burgage ;  and  it  is  also  established 
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that  instruments  of  sasine,  taken  upon  the  charter  libelled  on 
by  Taylor,  the  purchaser,  from  Mrs  Udny  Duflf,  were  passed 
in  1774  and  1793,  long  prior  to  the  Act  of  1809,  which  is  the 
latest  regulating  Statute  as  to  burgh  registers.  In  refer- 
ence to  cases  falling  under  this  category,  it  was  certainly  un* 
derstood  by  many  practitioners,  that  till  the  Act  of  1809 
was  passed,  sasines  of  all  subjects  within  burgh  fell  to  be  re- 
corded in  the  burgh  register,  in  terms  of  the  Act  1681,  as  the 
subjects  necessarily  were  held  burgage  originally,  whaterer 
might  be  the  subordinate  holding  irregularly  resorted  to  in  par- 
ticular cases,  and  it  was  considered  that  this  practice  was 
stopped  only  by  means  of  the  Act  of  1809,  which  confined  the 
burgh  register  to  sasines  of  properties  holding  burgage  ;  and  if 
so,  that  might  Bare  from  nullity  instruments  of  sasine  of  burgage 
tenements  disponed  in  feu,  if  recorded  in  the  burgh  register  an- 
terior  to  1809. 

"  Now,  the  Lord  Ordinary  does  not  perceive  that  this  dis- 
tinction has  been  recognised  by  any  of  our  authorities,  and  he 
is  inclined  to  think  that  there  is  not  any  essential  distinction 
between  the  Act  of  1681  and  1809.  The  first  only  authorised 
the  registration  in  the  burgh  register  of  sasines  of  properties 
holding  burgage,  and  the  last  Act  saved  and  reserved  the  burgh 
register  to  that  effect.  Nevertheless,  if  the  question  be  not 
settled  by  authority,  it  is  possible  that  cases  may  occur  where 
sasines  of  burgage  tenements  may  have  been  given  nominally 
for  payment  of  annual  sums,  called  feu-duties,  and  even  to  be 
held  of  the  granter,  which  might  not  be  so  objectionable  on  the 
point  of  registration  as  of  feudal  anomaly  and  irregularity, — the 
doubt  being,  whether  private  parties  can  in  any  case,  at  tbeir 
own  hand,  change  a  proper  burgage  holding  into  a  feu,  and  thus 
derange  or  confuse  the  whole  registers  of  sasines  through  the 
country.  If  such  a  case  occurs,  it  will  be  dealt  with  on  its  pro- 
per merits  when  discussed. 

**  The  present  case,  however,  rests  on  a  specialty  which  tu* 
perRedes  every  argument  on  the  view  of  the  case  now  indicated. 
When  the  particular  terms  of  the  title  under  which  the  Magis- 
trates hold  the  superiority  of  these  feus  are  referred  to,  it  ap- 
pears that  they  were  specially  empowered  and  authorised  to 
grant  feus  of  the  lands  specified  in  the  libel.  This  was  tanta- 
mount to  a  permission  to  the  Magistrates  to  change  the  holding ; 
and  when  that  is  effected  by  a  regular  charter  of  feu,  it  seems 
out  of  the  question  to  hold  that  the  infeftments  and  transmis- 
sions of  the  feu  can  be  properly  or  competently  recorded  in  the 
register  of  burgage  holdings,*^ 

The  defenders  reclaimed.     At  advising, 

Lord  President, — There  are  here  two  questions.  The  firstf 
what  is  the  true  tenure  of  the  property  ?  and  the  second,  were  the 
lasines  taken  in  it  validly  registered  ?  As  to  the  first,  it  is  evident 
that  the  lands  were  anciently  within  burgh  ;  for  they  are  declared 
to  be  held  "  libero  burgagio."  Still  it  is  clear  from  the  charter  of 
1551  that  power  was  given  to  the  Magistrates  to  grant  the  lands 
in  feu,  no  doubt  under  restriction  as  to  the  persons  to  whom  they 
were  to  be  feued,  and  also  as  to  the  reddendo, — making  them 
partake  ^ery  much  of  the  nature  of  a  mixed  grant — partly  feu, 
partly  burgage.  The  Magistrates  accordingly  appear  to  have 
made  grants  of  this  nature ;  but  in  course  of  time  their  cha- 
racter greatly  varied,  till  at  last,  as  in  the  case  of  Udny  Duff  in 
1774,  the  reddendo  became  just  a  common  feu-duty.  Now, 
whatever  may  have  been  the  form  of  the  grants  made  in  an- 
cient times,  it  must  be  admitted  that  that  in  fiivour  of  the  pur- 
suers' authors  was  just  a  grant  in  feu,  and  not  in  burgage.  It 
has  all  the  characteristics  of  a  feu-holding,  and  the  additional 
stipulations  to  pay  taxation,  &c.,  will  not  alter  its  nature.  The 
grant  from  the  Crown  authorised  the  Magistrates  to  grant  such 
feus.  And  when  I  see  the  great  tracts  of  country  attached  to 
,  certain  burghs,  as  that  of  Ayr,  it  would  be  very  extraordinary  if, 
when  the  exigencies  of  the  burgh  required  it,  they  should  not 
have  been  permitted  to  exercise  the  power  of  making  such  grants 
in  feu.  Here  the  power  was  expressly  conferred  on  the  Ma- 
gistrates, and  they  have  legally  exercised  it  by  making  a  grant, 
de  facto,  feu,  and  not  burgage.  In  the  case  of  Glasgow,  the 
Court  gave  effect  to  the  express  words  of  the  charter.  They 
did  the  same  in  the  case  of  Dumbarton,  which  has  been  said, 
but  I  think  incorrectly,  to  be  contrary  to  the  case  of  Denny.  As 
to  the  first  question,  then,  I  am  clear  that  the  holding  ii  feu. 


As  to  the  second  question,  I  am  also  dear,  both  from  the  Sta- 
tutes and  a  series  of  adjudged  cases,  that  the  sasine  was  not 
validly  recorded  in  the  burgh  register ;  and  the  precept  in  the  ori- 
ginal charter  is  still  unexhausted.  It  is  attempted  to  set  up  the  plea 
of  communis  error,  but  I  have  great  doubts  if  a  communis  error  ^nM 
to  any  particular  district,  can  be  pleaded  against  the  general  prin- 
ciples of  law.  On  this  point  I  would  rather  adopt  the  doctrine 
of  Lord  Moncreiff  in  the  case  of  Teats,  and  that  of  Lord  Core- 
house  in  that  of  Perth.  But  there  is  another  consideration 
which  goes  still  farther  to  weaken  this  plea  of  communis  error 
in  the  present  instance.  This  is  not  a  case  where  the  right  of 
property  is  involved,  and  where  there  might  be  a  very  great 
hardship  in  proceeding  on  technical  grounds  to  deprive  the  losing 
party  of  property  which  he  might  have  onerously  acquired.  All 
that  the  pursuers  wish  to  have  declared  is,  that  the  lands  su'e 
held  in  feu ;  that  the  entry  of  the  sasine  in  the  burgh  register 
must  be  held  pro  non  scripto  ;  and  that  nothing  has  yet  been  done 
to  preclude  them  from  calling  for  infeftment  on  the  precept  in 
the  original  charter.  I  think  they  are  entitled  to  have  these 
things  declared,  and  that  the  Lord  Ordinary  has  done  right  in 
so  finding. 

Lord  Mackenzie I  am  of  the  same  opinion.    The  dominium 

utile  is  evidently  held  feu,  and  not  burgage ;  and  though  the 
lands  were  got  as  part  of  the  common  property  of  the  burgh,  to 
be  held  burgage,  it  was  with  an  express  power  to  grant  fens ; 
and  they  have  used  it.  The  oldest  grants  are  feu,  and  not  of 
the  nature  of  burgage.  Resignation  was  not  made  in  the  hands 
of  the  bailies  as  commissioners  for  the  Crown,  hut  as  magis- 
trates acting  for  themselves.  Then  the  reddendo  is  not  borgal 
services,  but  a  feu-rent  accompanied  with  feudal  casualties.  Ik 
is  true  certain  conditions  are  added  which  are  not  naturaUa  of 
feus.  They  are,  however,  not  inconsistent  with  them,  and  can- 
not have  the  effect  of  turning  the  tenure  into  burgage.  In  fact, 
most  of  them  are  implied  in  the  jurisdiction  of  the  Magistrates, 
and  their  grant  of  sheriffship.  There  is  a  case  to  which  the  par- 
ties have  not  referred — the  case  of  Burnet,  where  it  was  proposed 
to  expunge  conditions  like  the  present,  as  inconsistent  with  the 
nature  of  a  feudal  grant.  The  Court  said  there  could  be  no  harm 
in  keeping  them  in.  Burnet  oljected  to  them  as  personal  ser- 
vices. But  the  opinion  of  the  Lord  President  (Hay  Campbell), 
was,  that  they  were  of  no  use,  and  that  the  best  thing  which  could 
be  made  of  them  would  be  to  found  a  claim  of  compensation  un- 
der the  Jurisdiction  Act.  As  to  the  validity  of  the  registration, 
this  appears  to  me  the  clearest  of  all  the  cases  in  which  the  ques- 
tion has  been  raised.  The  defenders  have  argued  ably  in  favour 
of  its  validity, — maintaining,  that  though  the  grant  in  question 
was  in  feu,  yet  as  the  original  grant  was  in  burgage,  as  part  of  the 
common  good,  all  sasines  taken  in  it  must  or  may  be  registered 
in  the  burgh  register.  This  is  a  point  which  I  might  not  have 
thought  very  clear  originally,  but  it  is  not  now  open.  For  it 
was  decided  in  the  case  of  Davy,  and  has  been  assumed  in  all 
cases  since  that,  where  lands  are  held  in  feu  they  cannot  be  re- 
corded in  the  burgh  register,  because  the  superiority  is  burgige. 
This  was  also  clearly  laid  down  by  the  House  of  Lords  in  the 
case  of  Dawson.  I  am  not,  therefore,  entitled  to  listen  to 
any  argument  on  the  terms  of  the  Statute  in  favour  of  an  op- 
posite view.  By  the  decisions  all  doubt  is  solved,  and  the  ques- 
tion is  exhausted.  The  defenders  have  also  attempted  to  set  up 
the  plea  of  communis  error.  I  have  some  difficulty  in  seeing 
how  it  is  made  to  bear.  Now  that  the  error  has  been  fbnnd 
our,  is  the  vassal  bound  to  continue  satisfied  with  a  bad  title? 
Besides,  it  is  not  easy  to  see  how  an  erroneous  practice  in  the 
town  of  Aberdeen  can  amount  to  a  communis  error.  Is  every 
town  to  have  the  privilege  of  committing  mistakes,  and  then 
pleading  them  against  the  Statute  as  communis  error  f 

Lord  FulUrton, — I  agree  entirely  with  your  Lordships.  As  to 
the  first  point,  I  have  not  the  slightest  doubt.  Though  the  lands 
were  held  burgage  by  the  burgh,  it  is  clear  that  they  had  the 
right  of  granting  them  in  feu,  and  that  they  exercised  it.  It  is 
impossible  to  read  the  title  without  perceiving  that  the  lands 
are  to  be  held  in  feu -farm,  and  nothing  else.  Many  of  the  ap- 
pended stipulations  are  more  usual  in  burgage,  but  these  cannot 
alter  the  nature  of  the  grant.  The  only  remaining  question  is, 
in  what  register  ought  the  sasines  to  have  been  recorded  ?  Look- 
ing merely  at  the  Statute,  the  question  is  not  free  from  donbt ; 
and  no  wonder :  for  what  it  refers  to  are  proper  buifage  sasines 
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to  paitiet  holding  burgage ;  and  this  it  the  general  case — it  not 
being  usual  to  grant  out  in  feu  what  is  held  in  burgage.  Here, 
in  consequence  of  the  privilege  to  grant  feus»  this  anomaly  baa 
arisen,  that  the  superiority  is  burgage,  and  the  dominium  utiU  feu. 
At  first,  there  might  seem  some  difficulty  in  determining  how  the 
Statute  is  to  affect  such  a  state  of  matters.  The  Statute  1617 
is  not  very  clear;  but  the  Statute  1681  evidently  means  by  lands 
"  holding  burgage,'*  not  merely  lands  held  by  the  burgh,  but 
also  by  the  vassals  in  burgage.  It  is  needless,  however,  to  dis* 
cuss  a  question  which  has  been  set  at  rest  by  a  series  of  de- 
cisions. 

Lord  GilKea  absent. 

The  Court  adhered. 

Lord  Ordinary,  Cuninghame. —  Act,  Dean  of  Faculty  (Wood) ; 

Moir,  Inglis  and  Donald,  W.S.,  Agents Alt,  Hunter;  Gordon 

and  Barron,  W.S.,  Agent8,^B,  Clerk [H,  B.  | 


26ih  May  1842. 
Second  Division. — (O.D.F.) 

No.  173. — The  Bank  of  Scotland, 
Messrs  Lockhart,  Hunter  and  Whitehead,  W.S., 
and  John  Kirkfatrick,  Claimanis, 

Competent  and  Omitted — Discharge — Personal  Bar —  Ctreum" 
9tanee$  in  which  a  party,  who,  as  a  residuary  legatee,  was 
decerned  to  pay  a  sum  of  money  nominatim  to  the  parties 
claiming  it^  against  whose  title  a  valid  objection  was  said  to 
exist,  and  the  decree  was  allowed  to  go  out  and  be  extracted 
in  their  name,  was  held  not  entitled  thereafter  to  urge  the  ol^• 
jection,  to  the  ejffect  of  compelling  them,  or  those  throuah  whom 
they  claimed,  to  make  up  a  title  by  confirmation,  which,  it  was 
alleged,  was  necessary  to  cure  the  defect* 

Branch  of  the  previous  case  supra,  p.  395.  The 
claimants,  Messrs  Lockhart,  Hunter  and  Whitehead, 
had  assigned  to  them  the  several  accounts  incurred  by 
the  various  law-agents  who  had  been  engaged  from 
time  to  time  in  making  good  the  claim  for  legitim ; 
and  they  themselves  had  also  been  engaged  in  that 
capacity.  Towards  payment  of  these  claims,  which 
exceeded  the  sum  consigned  by  the  other  claimant,  ia 
the  previous  case,  tbey  obtained  decrees  against  Mr 
Minto,  and  further,  became  vested  in  the  right  of  Mr 
Gavin,  for  whose  behoof  the  previous  case  had  latterly 
been  insisted  in,  and  thereafter  they  arrested  the  sum 
consigned  in  the  bands  of  the  Bank  of  Scotland.  The 
bank  then  (1837)  raised  the  present  multiplepoinding, 
in  which  Messrs  Lockhart,  Hunter  and  Whiteheiui 
claimed  the  whole  fund. 

Kirkpatrick  objected  to  the  fund  being  uplifted  un- 
til a  valid  discharge  should  be  granted  to  him  for  the 
legitim,  which,  he  maintained,  the  other  claimants  were 
not  in  a  situation  to  do ;  that  Messrs  Minto  and  Gavin 
had  no  right  to  any  part  of  Miss  Sime's  succession,  as 
Mrs  Clephane  had  never  confirmed  to  Miss  Sime ;  and 
that  such  discharge  could  only  be  granted  by  Mrs 
Minto  making  up  a  title  by  confirmation  (a  procedure 
which  had  never  been  adopted  by  Mrs  Clephane  or  any 
one  else)  to  the  late  Miss  Sime.  If  Mi»  Minto  made 
up  such  a  title,  Mr  Kirkpatrick  stated  he  would  then  be 
safe;  for  that  lady,  brides  having  the  right  to  dis- 
charge, would  be  obliged  to  find  caution,  in  respect  of 
her  not  bang  an  executor-nominate. 

Messrs  Lockhart,  Hunter  and  Whitehead  pieaded, 
that  this  objection  was  untenable,  because  the  right 
of  Messrt  Miato  and  Gavin  to  the  fund  was  already 
established  by  the  decrees  of  the  Court :  That  decree 
and  warrant  of  payment  of  the  fond  in  medio  having 


been  pronounced,  and  afterwards  extracted  in  favour 
of  Messrs  Minto  and  Gravin  (in  whose  right  the  claim- 
ants flUand),  without  any  reservation  as  to  a  discharge 
of  the  legitim,  and  without  reservation  or  objefiion  of 
any  sort,  it  was  now  incompetent,  and  too  late  for  Mr 
Kirkpatrick  to  urge  any  sudi  objection,  even  supposing 
that  objection  had  been  otherwise  in  itself  well  found- 
ed :  That  the  matter  was  truly  res  judicata ;  and  Mr 
Kirkpatrick's  objection  was  at  least  of  no  more  avail 
than  a  plea  competent  and  omitted. 

These  claimants,  besides,  gave  in  a  minute,  signed 
by  Mr  and  Mrs  Minto  and  the  several  parties  interested, 
consenting  to  allow  the  claimants  to  draw  the  fund  in 
medio ;  in  regard  to  which  it  was  maintained,  that  it 
took  away  any  objection  that  existed  to  their  uplifting 
the  consigned  sura.  Kirkpatrick  however  maintained, 
that  the  objection  still  continued,  in  respect  that  there 
was  no  confirmation  to  Miss  Sime^s  estate.  Thereafter, 
the  claimants,  as  in  right  of  certain  debts  assigned  to 
them,  confirmed  as  executors-creditors  of  Miss  Sime, 
finding  caution  in  usual  form. 

The  Lord  Ordinary,  in  respect  of  contingency  be- 
tween this  question  and  the  previous  case,  ordered 
cases  thereon  for  the  Inner- House,  who  disposed  of 
the  question  at  the  same  time  as  the  previous  question. 

The  Court,  of  this  date,  repelled  ^  Kirkpatrick's 
olgections,  upon  the  ground,  apparently,  that  after  the 
interlocutor  ordering  payment  of  the  consigned  money 
to  Messrs  Minto  and  Gavin,  it  was  too  late  for  him  to 
object  to  the  title. 

I1ie  Court 

"  Repel  the  claim  for  John  Kirkpatiick  in  this  mnltiplepoind- 
ing,  and  prefer  the  claimants,  Messrs  Lockharr,  Hunter  and 
Whitehead,  to  the  fund  in  medio  in  terms  of  their  claim,  and 
decern ;  and  grant  warrant  to  uplift  the  consigned  money :  Find 
the  said  Messrs  Lodcbart,  Hunter  and  Whitehead  entitled  to 
the  expenses  incurred  by  them  ;  allow  an  account,"  &c. 

Lord  Ordinary,  Cockburn.  —  Act.  Marshall,  Macfarlane  ; 
Lockhart,  Hunter  and  Whitehead,  W.S.,  Agents. — Alt.  H.  J. 
Robertson;  i£neas  Macbean,  W.S.,  Agent.  —  F.  Clerk — 
[G.  D.  F.l 


2%th  May  1842. 

Second  Division. — (G.D.F.) 

No.  174^-— Lockhart  and  Swan,  and  W.  Paul, 

Swan's  Trustee^  Raisers, 

NoBMAH  Lockhart,  Charles  Ferrier,  and  Johk 

McNeill,  Claimants, 

Compensation — Retention  —  Concursus  debiti  et  crediti — A 
copartnery  were  found  liable  in  a  sum  of  money  to  X,^a  credi- 
tor, who  had  previously  executed  a  trust'deed  for  behoof  of 
creditors.  TTiereafter,  one  of  the  partners,  when  the  firm  was 
dissolved,  acquired  right  by  assignation  to  a  debt  due  by  X, 
and  attached  the  same  by  arrestment  in  the  hands  of  the  com' 
pany,  and  of  the  individuals  who  had  constituted  the  firm.  lit 
a  competition  for  the  company  debt  between  this  partner  and 
X's  trustee —  Circumstances  in  which  held  that  the  partner  was 
preftrable  to  the  trustee:  the  main  ground  being,  that  the 
trust-deed  merely  conveyed  the  trusters  heritage  as  a  fund  of 
payment  to  his  creditors, 

Messrs  Lockhart  and  Swan,  W.S.,  were  the  profes- 
sional agents  of  Captain  Malcolm  M'Neill  of  Gallo- 
ehilly,  who,  by  serving  heir,  had  incurred  a  universal 
liability  for  the  debts  of  his  deceased  brother  Hector ; 
and  in  the  management  of  his  afiairs,  Messrs  Lockhart 
and  Swan  had  various  pecuniary  transactions  with  the 
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view  of  extricating  McNeill  from  his  difficulties.  It 
was  found  necessary,  however,  for  biro  to  execute  a 
trust-deed  for  behoof  of  creditors,  which  he  did  in 
August  1829  in  favour  of  the  claimant  Ferrier  as  trus- 
tee. The  nature  of  this  deed  was  differently  stated 
by  the  parties, — the  one  contending  that  it  was  the 
intention  of  parties,  as  in  fact  it  operated  in  law  as  a 
disposition  omnium  bonarum  to  the  trustee ;  while  Mr 
Lockhart  maintained,  both  from  the  terms  of  the  deed, 
and  the  correspondence  preceding  its  execution,  that 
it  was  only  a  conveyance,  as  it  was  meant  at  the  time 
to  be,  of  Captain  McNeill's  heritage — not  of  his  move- 
ables. This  deed  undoubtedly  conveyed  the  heritage, 
but  there  was  no  express  conveyance  of  the  personal 
property  to  the  trustee,  which  Lockhart  averred  Cap- 
tain M'Neill  always  possessed  thereafter  uncontrolled. 
*  In  18.31,  an  action  was  brought  in  name  of  Captain 
McNeill  against  the  firm  of  Lockhart  and  Swan,  with 
the  view  of  compelling  them  to  account  for  their  intro- 
missions, either  on  account  of  the  estate  of  the  deceased 
brother  Hector  or  the  Captain  himself,  and  concluding 
for  payment  to  the  pursuer  personally  of  £5000,  more 
or  less,  as  should  be  found  to  be  due  by  them.  This 
action  resulted  in  a  submission  to  accountants,  who 
brought  out  a  balance  against  the  firm,  by  this  time 
dissolved  by  r^son  of  the  bankruptcy  of  Swan,  of 
£1 186.  19*  9|-.  Previous  to  decree  being  obtained  for 
this  sum,  considerable  discussion  took  place  as  to  the 
parties  entitled  to  sist  themselves  in  room  of  M*Neill, 
who  by  this  time  was  settled  in  America.  Mr  Ferrier 
attempted  to  sist  himself,  as  deriving  authority  through 
the  trust-deed,  but  the  Court  (ante^  Vol.  IV.  p.  581), 
apparently  holding  that  the  trust-deed  was  not  a  uni- 
versal conveyance,  but  only  of  the  heritage,  refused  to 
allow  Ferrier  to  be  sisted,  as  not  entitled  to  be  so  in 
terms  of  that  deed.  But  thereafter  the  instance  was 
taken  up  by  the  claimant  John  M'Neill,  who  held  a 
general  commission  and  factory  from  Captain  McNeill, 
and  he  appeared  in  the  cause,  with  Mr  Ferrier  as  his 
mandatory,  and  in  consequence,  on  production  of  a 
minute  to  that  effect,  the  Lord  Ordinary 

"  holds  John  McNeill,  Esquire  of  Parkmount,  Belfast,  sisted 
an  the  pursuer  of  this  action,  in  terms  of  the  foregoing  minute  : 
Farther,  holds  Charles  Ferrier,  Enquire,  accountant  in  Edin- 
burgh, sisted  as  his  mandatory,  in  terms  of  the  mandate  which 
has  this  day  been  lodged  for  him;  and'6nds  that  sufficient  au- 
thority baa  now  been  produced  for  carrying  on  this  cause." 

Thereafter  decree  was  pronounced  in  February  1 839 
in  their  favour,  for  the  sum  found  due  against  the  firm 
aoid  the  Individ aal  partners  thereof. 

Ferrier  averred,  but  it  was  denied,  that  he  had  ex- 
ecuted and  carried  on  this  action,  though  in  name  of 
McNeill  as  his  assignee  in  trust,  for  behoof  of  the  cre- 
ditors generally ;  and  it  appears  he  had  obtained  in 
February  1839f  in  order  to  obviate  any  objection  on 
the  ground  of  want  of  title  to  discharge  the  above  debt 
and  decree,  an  assignation  from  the  other  claimant, 
John  McNeill,  who  held  the  commission  and  factory. 

The  balance  which  was  brought  out  by  the  account- 
ants was,  in  the  various  accounts  of  Lockhart  and 
Swan,  incurred  both  prior  to  the  trust-deed  and  sub- 
sequently, including  the  management  under  the  trus- 
tee ;  and  it  did  not  appear  that  the  firm  of  Lockhart 
and  Swan,  or  Mr  Lockhart  as  a  partner,  had,  in  the 
ym^gedttiffs  before  the  arbiters,  maintained,  in  regard 


to  the  balance  to  be  brought  out,  that  it  was  subject 
to  be  wiped  off  by  compensation  for  the  debt  imme- 
diately to  be  referred  to. 

Mr  Campbell  of  Glensaddell,  who  had  been  compelled 
to  pay  up  a  cautionary  obligation  for  Hector  M*NeiU, 
for  which  Captain  M'Neill  was  liable  to  him  in  relief, 
obtained  in  1839  a  decree  in  absence  against  him  for 
£1999,  and  thereafter  he  proceeded  to  adjudge  Cap- 
tain McNeill's  heritage,  and  to  bring  the  same  to  judi- 
cial sale.  But  before  doing  so,  his  agents,  Messrs 
Lockhart,  Hunter  and  Whitehead,  wrote  to  the  agents 
of  Mr  Ferrier,  that  unless  Mr  Campbell  obtained  from 
him,  on  or  before  Friday  next,  a  personal  obligation 
that  a  payment  of  5s.  or  7s.  per  pound  should  be  made 
within  four  months,  he  would  proceed  with  a  sale  of 
the  property.  Mr  Ferrier,  in  order  to  resist  the  judicial 
sale,  wrote  in  answer,  as  follows,  to  his  own  agents, 
which  was  communicated  to  Mr  Campbell's  agents : 

*'  Your  favour,  annexing  me  copy  of  Lockhart  and  Co. 'a  letter 
of  15tb,  anent  the  claim  of  Mr  Campbell  of  Glenaaddell  against 
the  estate  of  M*Neill  of  GallocbiUy,  has  been  re^i?^.  I  dis- 
like coming  under  obligations  in  the  affairs  of  otb^rs,  but  I  have 
no  objection  to  pay,  when  it  abaU  tjfiL  agreeable  to  Mr  Campbell 
to  receive  the  money,  7s.  in  the  yojuiid  upon  his  debt,  as  ori- 
ginally constituted  by  decreet,  and  as  the  same  stands  calculated 
at  the  date  of  the  trust  in  my  favour, — upon  condttioo  of  bis 
acceding  to  the  trust-arrangement,  and  trusting  to  my  manage- 
ment and  proceedings.  This  is  putting  him  upon  the  footing  of 
the  other  creditors,  and  will  not  exclude  him  from  receiving, 
along  with  the  rest,  all  the  interest  which  the  funds  will  yield 
subsequent  to  the  trust." 

Mr  Campbell  instructed  his  agents  thus: 
"  You  may  conclude  with  Mr  Ferrier  according  to  the  terms 
of  his  letter  to  Messrs  Conningham  and  Walker,  provided  the 
sum  alluded  to  sbsll  amount  to  £550,  and  shall  be  paid  to  my 
account  with  Sir  William  Forbes  and  Co.  here,  within  ten  days 
from  this  date." 

Mr  Ferrier  accordingly  paid  into  the  hands  of  Sir 
William  Forbes  and  Company  the  sum  of  £550.  There- 
after Mr  Campbell,  in  September  1835,  assigned  his 
claims  and  decrees  in  his  favour,  on  payment  of  the 
£550,  in  favour  of  the  claimant  Lockhart,  who  there- 
after (September  1838)  used  arrestments  in  the  bands 
of  Lockhart  and  Swan,  and  in  the  hands  of  the  indivi- 
dual partners  of  the  dissolved  company,  viz^  in  the 
hands  of  himself,  and  of  Swan  and  his  trustee,  in  se- 
curity of  the  debt  of  £]999»  under  deduction  as  afore- 
said ;  and  these  arrestments  came  to  attach  the  sum 
due  by  Lockhart  and  Swan  to  Captain  M*Neill,  in  terms 
of  the  above  decree-AjbitraL  Ferrier  averred  in  this 
process,  that  this  assignation  was  obtained  at  an  under- 
value, and  after  Captain  M'Neill  was  rendered  bank- 
rupt ;  and  that  he  obtained  it  for  the  express  purpose 
of  a  preference  over  the  other  creditors.  McNeill's 
bankruptcy  was  however  denied,  as  well  as  the  other 
averments ;  and  it  was  shown  from  the  letters  in  pro- 
cess, that  Ferrier  was  aware  of  the  existence  of  tLe 
assignation  soon  after  it  was  granted,  and  that  Mr 
Lockhart,  in  discliarging  the  inhibition  and  adjudica- 
tion used  by  Campbell,  expressly  had  reserved  his 
claims  in  reference  to  that  assignation. 

In  the  present  muHiplepoinding,  brought  by  the 
raisers  for  restitution  of  the  £i  186  found  due  by  Lock- 
hart and  Swan,  Lockhart  claimed  the  whole  fund  tit 
medio,  in  terms  of  his  diligence  and  assignation  from 
Campbell. 

The  fund  was  also  claimed  by  Mr  Ferrier  and  Mr 
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John  McNeill,  Captain  M'Neill's  commissioner,  on  the 
ground  of  the  decerniture  against  Lockhart  in  their 
favour,  and  they  objected  to  the  assignation  by  Camp- 
bell to  Lockhart,  in  respect  that  Campbell  having  ac- 
oeded  to  the  trust,  in  terms  of  the  arrangement  by 
which  the  £550  were  paid  him,  neither  he  nor  his  as- 
signee were  entitled  to  follow  out  separate  measures 
against  McNeill's  estate.  But  in  terms  of  the  trust- 
conveyance,  which,  it  was  maintained,  was  a  disposi- 
tion omnium  bonorum^  the  trustee  pleaded — That  the 
fund  of  £11 86,  due  by  Lockhart  and  Swan,  fell  to  be 
treated  as  having  been  taken  up  by  that  conveyance 
prior  to  CampbelFs  assignation,  and  so  vested  in  the 
trustee  for  behoof  of  the  general  creditors,  and  that, 
accordingly,  he  was  entitled  to  be  preferred  for  the 
amount.  It  was,  besides,  argued,  that  as  Mr  Lock- 
hart had  not  pleaded  compensation  before  the  arbiters 
in  the  count  and  reckoning,  at  which  time  the  plea 
was  perfectly  available  to  him,  he  was  not  now  entitled 
to  do  so ;  but  it  must  be  held  as  <<  competent  and 
omitted."  There  were  other  pleas  advanced  for  this 
party,  which  were  entirely  dependent  on  a  great  va- 
riety of  circumstances  connected  with  the  case,  cor- 
respondence, &c.,  which  were  founded  on  as  showing 
the  understanding  of  parties  as  to  the  trust-deed  being 
general,  and  as  amounting  to  personal  exception  against 
Mr  Lockhart  now  pleading  retention.  It  was  also 
pleaded,  that  the  arrestments  used  by  Lockhart,  par- 
ticularly those  in  the  hands  of  Lockhart  and  Swan, 
were  totally  inept, — that  company  having  been  dis- 
solved long  previously  (Ersk.  III.  6,  2),  in  consequence 
of  which  there  could  be  no  execution  against  a  com- 
pany which  did  not  exist. 

Lockhart  maintained  that  he  was  precisely  in  the 
same  situation  as  his  cedent,  Mr  Campbell ;  and  un- 
less it  could  be  shown  that  Campbell  was  precluded 
from  insisting  for  his  claim,  he,  the  claimant,  was  in 
no  way  debarred  in  the  circumstances,  but  entitled  to 
all  the  privileges  and  rights  of  his  cedent ;  that  he 
vaa  entitled  to  compensate  the  debt  due  by  him  to 
Captain  McNeill  with  the  debt  due  to  him,  J^iockhart, 
by  that  party ;  and  that  the  debt  in  question  was  not 
conveyed  by  the  trust-deed  to  the  trustee,  since  heri- 
tage was  alone  conveyed,  as  had  been  settled  previous- 
ly in  the  case  (anief  Vol.  IV.  p.  581),  and  as  it  was, 
besides,  apparent  from  its  very  terms.  And,  in  con- 
sequence, it  was  explained,  that  Campbell,  by  taking 
payment  of  the  £550,  and  acceding  to  the  trust,  did 
so  only  to  the  extent  of  reaping  payment  from  the 
heritage,  and  did  not  thereby  give  up  his  claims  for 
the  bidance :  nor  did  he  tie  up  his  hands  from  using 
separate  measures  as  against  the  moveable  property, 
which  was  not  conveyed  to  the  trustee.  K  the  assig- 
nation to  him  had  been  unwarranted,  a  reduction 
should  have  been  brought ;  but  as  that  was  not  the 
case,  Lockhart  had  clearly  no  competitor,  but  was 
merely  seeking  payment  out  of  the  funds  of  the  debtor 
himself.  Then,  as  to  the  point  that  the  decree  ob- 
tained by  these  claimants  against  Lockhart  eifectually 
vested  Ferrier,  &c.,  in  the  sum  due  by  the  decree- 
arbitral,  that  decree  was  directed  against  him  as  a 
partner  of  Lockhart  and  Swan;  but  in  the  present 
qaeatioo,  Lockhart  was  insisting — not  as  a  partner  of 
that  firm,  or  for  their  behoof,  but  for  payment  of  a 
debt  as  due  to  him  in  his  individual  capacity.    Ac- 


cordingly, the  arrestments  were  perfectly  valid,  and 
in  no  way  liable  to  exception,  at  leasts  not  so  liable  on 
the  pleas  set  forward  by  the  other  claimants ;  and 
whatever  technical  difficulties  might  have  been  stated 
to  his  claim  here,  had  he  claimed  of  or  for  behoof  of  the 
company,  was  obviated  by  the  fact  that  he  claimed  as 
an  individual.  And,  on  the  same  ground,  the  plea  of 
competent  and  omitted,  which  was  now  raised,  could 
only  operate  as  against  the  firm  of  Lockhart  and  Swan, 
or  as  against  Lockhart  claiming  as  a  partner ;  but  it 
could  have  no  effect  as  pleaded  against  him  in  his  in- 
dividual capacity,  in  which  alone  he  was  insisting* 
Then,  again,  he  was  not  engaged,  in  his  individual 
capacity,  in  the  discussion  and  proceedings  before  the 
referees,  and,  accordingly,  could  not  be  compromised, 
in  so  far  as  his  individual  debt  was  concerned.  On 
the  whole,  even  supposing  that  any  objection  could  be 
stated  to  the  arrestments,  he  was  entitled  to  retention 
of  the  debt  due  by  him,  in  respect  of  the  competent 
and  complete  **  concursus  debiii  ei  crediti^* 

In  regard  to  the  alleged  bankruptcy  of  McNeill,  it 
was  explained,  that  though  caption  had  been  issued 
against  him,  and  an  execution  of  the  messenger  had 
been  returned  that  he  could  not  be  found,  the  debt  was 
for  a  large  sum  of  money  not  really  due ;  for  the  House 
of  Lords,  on  the  review  of  the  case  in  which  the  sum 
was  claimed,  reversed  the  decision,  and  McNeill  was 
found  liable  for  only  a  small  part.  He  was  in  course 
of  obtaining  a  review  of  the  judgment  when  the  dili- 
gence was  used. 

Of  consent  of  parties  the  case  was  reported  by  the 
Lord  Ordinary. 

At  advising, 

I^rd  Afoncreiffcontidered  that  the  whole  pleas  maintained 
for  Mr  Ferrier  In  bis  minute  of  debate  were  groundIe«i ;  tliat 
it  was  settled  by  the  Court  long  ago,  that  the  disposition  w*ns 
a  mere  conveyance  of  heritage  :  not  of  M'NeilKs  moveable  pro- 
perty ;  and  accordingly,  that  Mr  Ferrier  could  not  cUim  such 
a  personal  debt  as  here  in  question.  His  Lordship  held  that 
the  terms  of  the  deed  showed  expressly  that  ir  only  was  a  con- 
veyanee  of  heritage.  The  decree  against  Lockhart  was  merely 
A  decree  against  him  as  a  partner  of  the  company — not  as  an 
individual ;  and  though  the  company  did  not  exist  actually,  and 
was  dissolved,  the  company  might  still  subsist  to  wind  up. 
Then  Mr  Lockhart,  as  an  individual,  having^  obtained  right  to 
Gampbeirs  debt,  there  were  the  necessary  elements  to  enable 
him  to  plead  compensation.  And  he  is  entitled  to  do  so :  fur 
the  argument  against  him  proceeds  on  a  steady  adherence  to 
this,  that  the  debt  was  carried  by  the  trust-deed,  which,  it  is 
clear,  it  was  not.  There  was  here  really  no  competition  at  all. 
Il  was  said  thai  M*Neill  was  bankrupt  when  the  debt  was  ac- 
quired ;  but  it  is  impossible  to  hold  that ;  and  the  circum- 
stances were  well  cleared  up  by  Lockhart.  Then,  it  was  said 
that  Campbell  was  barred,  and  therefore  his  assignee,  from 
taking  separate  measures  by  acceding  to  the  trust;  but  that 
must  be  understood  in  so  far  only  as  separate  measures  were 
not  to  be  directed  against  the  property  comprehended  in  the 
trust,  but  not  against  what  was  not  trust-property,  via.,  the 
moveables.  The  arrestments  were  perfectly  good  in  the  cif- 
cumstancea.  As  to  the  assignation  being  concealed  by  Mr 
Lockhart,  and  also  his  measures,  the  assignation  was  put  into 
Mr  Ferrler's  hands,  and,  oonsequently,  he  must  have  been  pre- 
pared for  the  plea  of  compensation ;  and,  accordingly,  it  was  said 
that  the  plea  of  compensation  fell  as  '*  competent  and  omit- 
ted ;"  but  his  Lordship  oonsidered  that  that  plea  did  not  apply, 
in  respect  Mr  Lockhart  was  hare  claiming — not  as  a  partner  of 
Lockhart  and  Swan,  but  aa  an  individual; — and  he  was  not 
bound  to  have  stated  the  plea  at  the  time  of  the  count  and  reck- 
oning, however  open  lo  hin.    Hit  way  wu  to  raise  a  multiple-^ 
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poinding  in  name  of  the  company,  and  to  daim  in  it  a«  he  haa 
done  here. 

The  other  Judges  concurred,  and  the  Court  pro- 
nounced the  following  interlocutor : 

*'  Repel  the  claim  of  Charles  Ferrier,  and  rank  and  prefer 
the  claimant,  Norman  Lockhart,  in  terms  of  bis  adjusted  con- 
descendence and  claim,  to  the  whole  fund  m  medio^  and  decern 
in  the  preference,  and  for  payment  accordingly :  Find  the  claim- 
ant, Charles  Ferrier,  liable  in  the  whole  expenses  of  process ; 
allow  an  account,"  &c. 

Lord   Ordinary  Cockburn,  for  Jeffrey Act.   Rutherfurd, 

Miller;  Lockhart,  Hunter  and  Whitehead,  W.S.,  Agents. — Alt. 
A.  Anderson;  Cunningham  and  Walker,  W.S.,  Agents. — F. 
C7er*.— rGD.F.J 


27 ih  May  1842. 

First  Division (H.  B.) 

No.  175. — Mrs  Fosster  and  Husband,  Pursuers,  v. 
Charles  Tod  and  Others  (J.  O.  Tod*s  Trustees), 
Defenders. 

Settlement — Trust — Clause — A  testator  conveyed  his  property  to 
trustees,  with  an  injunction  to  pay  over  the  annual  free  proceeds 
to  his  daughter  during  her  lifetime,  or  failing  her  to  her  chil' 
dren,  till  they  attained  majority,  when  the  fee  was  to  be  paid 
over  to  them,  and  the  trust  was  to  cease,  but  expressly  pro* 
vided  that  the  accounts  of  the  trustees  **  shall  be  annually  pro» 
dueed  to,  and  examined  by,  an  accountant  of  character  and 
experience  to  be  chosen  by  the  said  trustees  or  trustee,  and  after 
being  examined  and  passed  by  him,  shall  befitted  and  docquet' 
ted  by  the  said  trustees  or  trustee,  and  which  shall  operate  as 
a  complete  exoneration  to  them  or  him  accordingly,  it  being 
hereby  provided,  that  neither  the  said**  daughter,  '*  nor  any 
other  party,  or  person  or  persons  whatsoever,  shall  have  any 
right  or  title  to  inquire  into,  or  interfere  with  the  management, 
nor  to  quarrel  or  impugn  the  accounts  of  the  said  trustees  or 
trustee,  or  their  cashier  or  manager,  or  others  acting  under  his 
or  their  authority,  nor  to  object  to  any  article  for  which  they 
or  he  shall  take  credit,  after  the  same  has  been  examined  and 
passed  by  the  said  accountant,  as  aforesaid*' — Held  that  the 
daughter  and  her  husband  had  no  right  to  see  the  trustees*  aC' 
counts  and  vouchers  annually,  before  being  audited  and  re- 
ported  on  by  an  accountant,  and  to  have  an  opportunity  of 
stating  objections  thereto,  if  necessary,  and  of  being  heard 
thereon. 

By  deed  of  settlement,  the  late  James  Ogilvie  Tod 
of  Findrassie  conveyed  bis  whole  property,  heritable 
and  moveable,  to  trustees,  with  the  power  of  assuming 
others,  for  the  following  purposes :  inter  alia,  sixthly, 

'*  My  said  trustees  or  trustee,  surviving  and  accepting  as  afore- 
said, shall  be  entitled,  immediately  after  my  death,  to  uplift 
and  discharge  the  rents  of  my  heritable  property  during  tbe 
subsistence  of  this  present  trust  as  aforesaid,  to  output  and  in- 
put tenants,  prosecute  warnings  and  removings,  to  grant  tacks 
for  such  periods  as  he  or  they  shall  think  fit,  and  in  general,  with 
full  and  ample  power  to  manage  my  estate  of  Findrassie  in 
every  respect,  both  with  regard  to  improvements  and  the  ge- 
neral management  thereof,  according  to  his  or  their  own  sound 
discretion,  and  particularly,  to  carry  through  all  improvements 
that  may  be  in  progress  at  my  death,  and  to  defray  the  expense 
thereof  out  of  my  means.  Seventhly^  I  appoint  my  said  trus- 
tees or  trustee,  surviving  and  accepting  as  aforesaid,  to  put  my 
daughter,  tbe  said  Helen  Tod,  in  possession  of  the  mansion- 
house  of  Findrassie,  with  the  garden,  lawn,  and  policies  thereof, 
and  to  deliver  over  to  her,  on  inventory,  my  household  furni- 
ture, books  and  plate,  all  to  be  bruiked  and  enjoyed  by  her  dur- 
ing her  life ;  and  farther,"  after  deducting  certain  yearly  pay- 
ments, "  and  tbe  annual  expense  of  management,  and  parochial 
and  public  duties  affecting  tbe  property,  with  the  expense  from 
time  to  time  that  may  be  laid  out  on  improvements,  to  pay  over 
to  the  said  Helen  Tod  the  free  yearly  proceeds  of  my  heritable 
and  moveable  estates  during  her  life;  and  in  the  event  of  her 


marrying,  and  having  a  child  or  children  of  such  marriage, 
and  dying  before  such  child  or  children  attain  majority,  to 
pay  over  the  same  for  the  use  and  behoof  of  such  child  or 
children  till  majority."  *'  Ninth,  It  is  hereby  provided  and  de- 
clared that  my  said  trustees  or  trustee,  surviving  and  accepting 
as  aforesaid,  shall  have  full  power  and  authority  to  appoint 
any  one  of  their  own  number  as  cashier  and  manager,  or  any 
other  person  he  or  they  may  see  fit,  and  that  such  person  or 
persons  so  appointed,  as  well  as  the  trustees  or  trustee  them- 
selves, in  so  far  as  may  be  necessary,  shall  keep  regular  ac- 
counts of  their  intromissions  with,  and  application  of,  the  funds 
coming  into  their  hands  ;  which  accounts  shall  be  annually  pro- 
duced to,  and  examined  by,  an  accountant  of  character  and  ex- 
perience to  be  chosen  by  the  said  trustees  or  trustee,  and  after 
being  examined  and  passed  by  him,  shall  be  fitted  and  docqueted 
by  the  said  trustees  or  trustee,  and  which  shall  operate  aa  a 
complete  exoneration  to  them  or  him  accordingly,  it  being  here- 
by provided  that  neither  the  said  Helen  Tod,  nor  any  other  party, 
or  person  or  persons  whatsoever,  shall  have  any  right  or  title  to 
inquire  into,  or  interfere  with  the  management,  nor  to  quarrel 
or  impugn  the  accounts  of  the  said  trustees  or  trustee,  or  their 
cashier  or  manager,  or  others  acting  under  his  or  their  authority, 
nor  to  object  to  any  article  for  which  they  or  he  shall  take  credir, 
after  the  same  has  been  examined  and  passed  by  the  said  ac- 
countant as  aforesaid." 

The  trust  was  to  subsist  and  be  effectual  during  the 
lifetime  of  the  truster's  daughter,  Helen  Tod ;  **  and 
in  the  event  of  her  marrying,  and  having  issue  of  such 
marriage,  and  dying  before  such  issue  attain  majority, 
it  is  in  that  event  hereby  further  provided  that  the 
trust  shall  subsist  till  such  issue  attain  the  age  of  ma- 
jority." Failing  Helen  Tod  and  her  issue,  the  whole 
trust-property  was  to  be  divided  among  his  brothers 
and  sisters, — several  of  the  former  being  trustees  under 
the  deed. 

Miss  Helen  Tod  (now  Mrs  Forster)  not  being  satis- 
fied with  the  management  of  the  trustees,  brought  the 
present  action  of  declarator,  count  and  reckoning,  &c.> 
in  which,  after  claiming  certain  buildings  as  pertinents 
of  the  mansion-house,  lawn  and  policies,  and  alleging 
that  tbe  trustees,  by  improper  management,  had  caused 
great  losses  to  the  estate,  she  concluded  to  have  it  found 
and  declared,  inter  aliOf  that  she 

"  is  entitled  to  see  the  defenders'  accounts  annually,  before 
being  audited  and  reported  on  by  an  accountant,  in  terms  of  the 
said  deed  of  settlement,  and  to  have  an  opportunity  of  stating 
objections  thereto  if  necessary,  and  of  being  heard  thereon  ;  and 
that  the  defenders  are  not  entitled  in  any  one  year  to  expend 
more  of  the  rents  or  produce  of  the  means  and  estate  of  tbe 
pursuer's  said  father,  under  their  management,  than  is  sofident 
for  defraying  a  reasonable  expense  of  management,  paying  tbe 
provisions  thereby  stipulated,  and  the  public  and  parochial  bur- 
dens,  and  making  judicious  improvements  on  tbe  said  estate  from 
time  to  time,  so  as  always  to  leave  a  sufficient  sum  yearly  for 
the  suitable  support  of  the  pursuer,  her  family,  and  establish- 
ment, and  tbe  proper  upholding  of  the  said  mansion-house,  gar- 
den, lawn,  and  policies,  with  the  pertinents  thereof,  during  her 
life :  And  the  defenders  ought  and  should  be  deeemed  and  or- 
dained, by  decreet  foreaaid,  to  hold  just  count  and  reckoning 
with  the  pursuer  for  their  intromissions  with  the  rents,  interests, 
and  produce  of  the  whole  means  and  estates  of  her  said  father, 
and  exhibit  and  produce  the  vouchers  of  their  expenditure,  and 
to  make  payment  to  tbe  pursuer  of  tbe  balance  which  is  or  oagbt 
to  be  in  their  hands,  after  making  all  legal  and  proper  dedneriona 
as  aforesaid,  including  the  deduction  of  all  snau  paid  by  tbe  de* 
fenders  to  the  pursuer  to  account  of  her  income  stnee  W-hitsan- 
day  1837." 

Pleaded  by  the  pursuer — I.  The  defenders  are  bound 
to  hold  just  count  and  reckoning  with  the  pursuer  fbr 
their  intromissions  and  management  sinee  the  com* 
mencement  of  the  trust,  and  in  time  oeniog;   2*  There 
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is  no  declaration  in  the  trast-deed,  which,  according  to 
a  jast  or  sound  construction,  entitles  the  defenders  to 
refuse  exhibition  to  one  so  directly  interested  in  the 
estate  as  the  pursuer  is,  of  the  vouchers  of  their  past 
or  future  intromissions  and  management.  3.  The  audits 
by  the  accountant  are  not  conclusive  against,  or  bind- 
ing on  the  pursuer,  seeing  especially  that  they  pro- 
ceeded in  her  absence,  and  without  affording  her  an 
opportunity  of  seeing  the  vouchers,  or  being  beard  for 
her  interest  4.  The  defenders  are  not  entitled  to 
charge  against  the  trust-estate  the  sum  of  £10,000  lent 
to  the  Marquis  of  Huntly,  or  other  loans  or  investments 
made  without  due  inquiry  and  caution  regarding  the 
sufficiency  of  the  securities.  5.  The  defenders  are 
bound  to  put  the  pursuer  in  possession  of  the  policies 
of  Findrassie,  as  well  as  the  offices  attached  to,  or  near 
the  mansion-house,  and  a  remit  should  be  made  to  pro- 
per persons  to  examine  the  premises,  and  report  before 
answer. 

Pleaded  by  the  defenders — 1.  By  the  terms  of  the 
testator's  trust-deed,  the  pursuer  is  debarred  from  in- 
terfering with,  or  questioning  the  management  of,  the 
defenders  in  the  manner  proposed  in  this  summons. 
2.  The  pursuer's  allegations  against  the  defenders  of 
illiberality,  extravagance,  and  injustice  towards  her, 
being  unfounded  in  point  of  fact,  the  declaratory  con- 
clusions of  this  summons,  which  are  based  upon  them, 
are  uncalled  for  and  unnecessary.  3.  The  defenders 
having  undertaken  gratuitously  the  office  of  trustees, 
from  respect  to  the  memory  of  the  testator,  and  from 
the  disinterested  desire  to  promote  the  pursuer's  inter- 
est, and  having  carried  on  the  trust-management  in 
cptimajide^  according  to  the  directions  of  the  testator, 
to  the  best  of  their  judgment,  are  entitled  to  be  assoil- 
zied from  the  conclusions  of  this  groundless  and  unne- 
cessary summons. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  nthJuhf  1841 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties,  and  considered  the  process.  Finds,  in 
reference  to  the  two  first  conclusions  of  the  libel,  that  the  pur- 
suer is  entitled,  in  terms  of  the  trust-deed,  to  be  put  into  pos- 
session of '  the  mansion-house,  with  the  garden,  lawn,  and  poli- 
cies thereof,'  but  that  she  is  not  entitled  to  the  possession  of 
pertinents  over  and  above  these  ;  and  before  further  answer  as 
to  these  conclusions,  of  consent  remits  to  to  inspect 

tbe  premises,  and  to  report  whether  the  pursuer  has  been  put 
into  possession  of  the  policies,  and  if  not,  in  what  respect  this 
has  not  been  done :  Sustains  the  defences  against  both  parts  of 
tbe  third  conclusion,  assoilzies  the  defenders  therefrom,  and 
decerns :  Finds,  in  reference  to  the  fourth  conclusion,  that  the 
defenders  are  bound  to  hold  count  and  reckoning  with  the  pur- 
suer, but  that  in  doing  so  the  accounts,  as  fitted  and  docqueted 
by  them,  after  being  passed  by  the  accountant,  must  be  held 
conclusive,  and  that  the  pursuer  is  not  entitled  to  quarrel  or 
impugn  these  accounts,  and  that  the  defenders  are  not  bound  to 
exhibit  or  produce  their  vouchers:  And  in  respect  of  the  insuf- 
ficiency and  irrelevancy  of  the  pursuer's  averments  regarding 
the  loan  of  £10,000  to  the  Marquis  of  Huntly,  repels  her  fourth 
pies,  and  finds  that  the  estate  has  been,  and  ma^  be,  properly 
charged  with  the  loss  arising  from  this  transaction :  Reserves, 
ht>e  Btatu^  all  claims  of  expenses. 

*'  ^ote. — The  pursuer's  father  chose  to  place  her  in  a  very 
peculiar  situation,  and  all  her  present  claims  must  be  determined 
by  reference  to  the  terms  of  the  trust-deed. 

"I.  Under  her  two  first  conclusions  she  demands  not  merely 
the  mansion-house,  garden,  lawn,  and  policies,  but  the  perti' 
nenis,  which,  when  explained,  means  that  she  wants  the  oflBces, 
plurtlciihirty  a  stable.    Certtdn  circutnstanceB  make  it  not  im- 


probable that  the  truster  intended  to  reserve  these  entirely  for 
the  use  of  the  home  farm.  But  at  any  rate,  he  does  not  give 
them.  All  that  he  permits  his  trustees  to  let  his  daughter  have 
the  use  of,  is  the  house,  garden,  lawn,  and  policies ;  and  the 
offices,  which  are  not  in  actual  contact  with  the  mansion,  cannot 
be  held  to  be  a  part  of  it.  It  is  p08sib1e,  however,  that  these 
may  be  brought  within  the  meaning  of  the  word  *  policies,'  in 
which  case  she  may  get  them,  though  not  as  a  pertinent.  But 
it  is  very  difficult  to  ascertain  from  a  plan,  whether  she  has  or 
has  not  got  possession  of  what  ought  to  be  deemed  the  policies, 
and  therefore  we  must  wait  till  tbe  report  which  has  been  con- 
sented to  be  obtained. 

"  2.  What  she  demands  under  the  first  part  of  the  third  con- 
clusion, viz.,  inspection  of  the  accounts,  in  order  that  she  may 
'  have  an  opportunity  of  stating  ohjections  thereto,  if  necessary,* 
could  not  be  resisted  in  any  ordinary  case.  But  it  cannot  be 
granted  under  this  very  particular  deed.  It  was  plainly  the 
truster's  object  to  put  his  affairs  entirely  and  absolutely  under 
the  charge  of  his  trustees.  Accordingly,  he  first  prescribes  how 
they  are  to  proceed.  They  are  to  keep  accurate  accounts. 
These  are  to  be  annually  examined  by  an  accountant  of  charac- 
ter and  experience,  to  be  chosen  by  them,  and  if  be  passes  the 
accounts,  they  are  to  be  fitted  and  docqueted  by  the  trustees, 
and  '  are  to  operate  as  a  complete  exoneration  of  them.'  The 
pnrsuer  maintains  that  this  result  only  takes  place  €{fter  the  final 
docqueting,  and  that  she  is  entitled  to  see  the  accounts  and 
vouchers,  and  to  state  objections  prior  to  this  conclusive  fitting ; 
and  if  there  was  nothing  in  the  deed  to  exclude  this,  the  Lord 
Ordinary  would  have  been  strongly  inclined  to  accede  to  what 
is  so  generally  reasonable.  But  there  certainly  may  be  circum- 
stances which  may  make  a  truster  wish  to  put  those  who  are 
first  to  succeed  him  entirely  under  the  control  of  trustees  whonr 
he  allures  into  that  ofiice,  chiefly  by  the  belief  that  they  are 
protected  against  all  interference  or  annoyance;  and  the  Lord 
Ordinary  is  of  opinion  that  this  is  tbe  import  of  this  deed.  Tbe 
truster  does  not  merely  prohibit  the  pursuer  from  quarrelling  or 
impugning  the  accounts,  and /rom  objecting  to  any  article  taken 
credit  for  after  auditing,  but  he  declares  generally  that  she  shall 
have  no  right  or  title  to  inquire  into,  or  interfere  with  the  ma- 
nagement. The  Lord  Ordinary  cannot  reconcile  a  decree  in 
terms  of  the  first  part  of  the  third  conclusion  with  this  clause. 
Such  a  decree  would  totally  change  the  position  and  the  au- 
thority given  to  the  trustees  by  tbe  deed. 

'*  Under  the  second  part  of  this  conclusion,  she  insists  that 
the  defenders  shall  conduct  their  expenditure  and  general  ma- 
nagement in  such  a  way  as  always  to  leave  a  sufficient  sum 
yearly  for  the  suitable  support  of  the  pursuer,  her  family  and 
establishment,  and  the  proper  upholding  of  the  said  mansion- 
house,  garden,  lawn,  and  policies,  with  the  pertinents  thereof. 
It  might  possibly  have  been  very  proper  in  the  truster  to  set  his 
daughter  up  in  this  way,  but  unfortunately  he  has  not  done  so. 
He  has  put  every  thing  he  had  under  tbe  charge  of  trustees; 
and  though  he  has  directed  them  to  pay  over  to  the  said  Helen 
Tod  '  the  free  yearly  proceeds  of  my  heritable  and  moveable 
estates,'  he  has  made  them  the  sole  and  ultimate  judges  of  what 
shall  be  held  to  be  the  free  residue.  Not  satisfied  with  giving 
them  full  and  ample  power  to  manage  '  my  estate  of  Findrassie* 
in  every  respect,  both  with  regard  to  improvements  and  the. 
general  management  thereof,  according  to  bis  or  their  sound 
discretion,  he  prohibits  her  from  interfering  with  tbe  manage- 
ment, and  from  even  inquiring  into  it.  But  this  conclusion  not 
only  implies  her  right  to  inquire  and  to  object,  but  greatly  ex- 
tends her  privileges  under  tbe  trust.  The  deed  says  nothing 
about  the  suitable  support  of  her  fiimily  and  establishment,  the 
upholding  of  the  house  or  pertinents. 

"  3.  Still,  however,  they  are  bound  to  hold  count  and  reckon- 
ing with  her  as  demanded,  under  tbe  fourth  conclusion,  for  they 
are  her  debtors  for  the  free  annual  profits  of  the  estate.  But 
under  this,  what  the  pursuer  really  wants  is,  to  get  hold  of  the 
vouchers,  with  a  view  to  object  to  tbe  trustees'  charge  and  dis- 
charge, and  to  have  it  found  that  they  cannot  take  credit  for  the 
sum  lost  by  a  loan  to  the  Marquis  of  Huntly.  Now  the  Lord 
Ordinary  thinks  himself  called  upon  to  protect  the  trustees  on 
both  of  these  points. 

"  If  the  pursuer  be  not  entitled  even  to  inquire  into  the  ma- 
nagement, or  to  object  to  any  article  in  the  accounts,  she  has 
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1)0  interest  to  eee  the  vouchers ;  and  accordingly,  the  only  in- 
terest which  she  states  is,  that  she  may  infringe  the  trust-deed 
by  doing  these  Very  things. 

**  The  loan  stands  in  a  different  position.  The  trustees  are 
protected  from  responsibility  for  loans,  provided  the  borrowers 
were  reputed  solvent  at  the  time.  The  pursuer,  therefore,  can 
only  deprive  them  of  this  protection  by  averring  that  the  person 
they  lent  to  was  not  reputed  solvent.  But  she  makes  no  such 
averment ;  and  when  the  Lord  Ordinary  offered  to  allow  her  to 
put  such  an  express  statement  on  the  record,  she  declined  to  do 
so,  on  the  ground  that  she  bad  already  averred  sufficiently.  He 
does  not  think  that  she  has.  She  only  sets  forth  that  in  point 
of  fact  the  borrower  was  insolvent,  and  that  this  might  have 
been  discovered ;  but  this  is  not  the  criterion  of  responsibility 
given  by  the  truster." 

When  the  cause  was  advised  the  Court  unanimously 
approved  of  the  findings  of  the  interlocutor,  with  the 
exception  of  that  relating  to  the  pursuer's  right  of  in- 
specting the  accounts,  as  to  which,  being  equally  di- 
vided, they,  with  a  view  to  consult  the  other  Judges, 
ordered  minutes  of  debate  **  as  to  the  pursuer's  alleged 
right  to  see  the  defenders'  accounts  and  vouchers  an- 
nually, before  being  audited  and  reported  on  by  an 
accountant,  and  to  have  an  opportunity  of  stating  ob- 
jections thereto,  if  necessary,  and  of  being  heard  there- 
on." 

The  following  opinions  were  returned : — 

Lord  Justice- Clerk  (Hope) : 

"  The  question  put  to  the  Judges  by  their  Lordships  of  the 
First  Diviwion  is  much  more  limited  than  the  findings  of  the 
Lord  Ordinary  as  to  the  conclusions  of  the  summons  regarding 
the  pursuer's  interest  in  the  accounts  of  the  trustees.  The  ques- 
tion put  to  the  Judges  is  simply,  *  Whether  the  pursuer  is  en/iV/ecf 
to  require  that  the  defenders'  accounts,  with  the  vouchers  there- 
of, be  annually  exhibited  to  her  before  being  laid  before  an  ac- 
countant to  be  audited  ?' 

**  There  is  no  question  pot  as  to  the  competency  of  making 
any  case  against  the  propriety  of  the  audit  when  completed,  or 
the  extent  to  which  the  declaration  in  the  trust-deed  respecting 
such  audit  shall  exclude  charges  of  fraud  practised  upon  the  ac- 
countant, or  collusion  on  his  part,  or  as  to  the  character  and  ex- 
tent of  the  protection  which  the  clause  of  the  trust-deed  may 
afford  to  the  trustees  against  proper  malversation,  fraud,  dis- 
honesty, or  gross  abuse  of  discretion,  either  apparent  on  the  face 
of  the  accounts  as  audited,  or  relevantly  offered  to  be  proved 
against  the  audit. 

*'  The  broadest  clauses  of  protection  may  often  be  held  not 
sufficient  to  screen  dishonesty,  or  even  gross  abuse  of  the 
trust  committed  to  the  trustees,  and  may  be  construed  to  im- 
port entire  independence  and  integrity,  and  the  absence  of 
Mnreaaonable  precipitancy,  on  the  part  of  such  auditor,  as  this 
deed  supposes,  viz.,  one  nominated  by  the  trustees.  But  such 
inatters  are  qpt  involved  in  the  point  stated  for  our  considera- 
tion. 

•  *  The  question  put  to  us  must  therefore  be  considered  apart 
from  the  interlocutor  of  the  Lord  Ordinary,  or  from  the  compe- 
tency of  redress  at  an  after  stage  of  the  trust-management,  if  a 
case  of  dishonesty,  collMsion,  or  gross  abuse  of  the  trust  were 
relevantly  averred. 

"  Taking  the  limited  question  actually  put  to  us,  that  point 
appears  to  me  to  be  free  ftom  doubt. 

**  The  leading,  and,  in  my  opinion,  the  regulating  and  im- 
porti^nt  part  of  the  ninth  clause  in  the  trust-deed,  has  not  re- 
ceived the  attention  which  is  due  to  it,  and  is  much  overlooked 
in  the  argument  of  both  parties. 

*'  The  d^ed — which  is  undoubtedly  framed  on  the  principle 
of  investing  the  trustees  with  discretionary  powers  of  the 
broadest  character,  and  intrusts  them  with  powers  and  duties 
of  management  very  specially  enforced  and  described — plainly 
proceeds  upon  the  principle  of  preferring  the  manngement  of 
the  trustees  to  the  management  of  the  pursuer.  In  her  no 
confidence  is  placed, — she  receives  none  of  the  ordinary  powers 
pf  a  liferenter,  whether  of  occupation  or  inanagement.     Affec- 


tion towards  her,  and  a  desire  for  her  welfare  and  good,  were 
not  wanting,  for  she  is  to  receive  the  whole  free  yearly  proceeds 
of  the  truster's  heritable  and  moveable  estates  during  her  life : 
But  with  this  benefit  designed  for  her  on  the  one  hand,  the 
truster  (for  the  directions  in  the  deed  must  be  taken  as  the 
deliberate  expressions  of  hu  personal  will  fm  the  ambject}  hat 
established,  by  a  very  anxious  clause,  a  system  of  managisaieiit 
in  which,  to  say  the  least  of  it,  the  pursuer  has  no  sort  of  con- 
cern, and  which  is  intended  to  trust  every  thing  to  the  trus- 
tees. In  the  ninth  clause,  power  is,  in  the  first  instance,  given 
to  appoint  any  of  the  trustees  cashier  or  manager,  or  any  other 
person ;  then  it  is  declared  that  these  trustees  '  ifaall  keep  re- 
gular accounts  of  their  intromissions  with,  and  application  of 
the  funds  coming  into  their  bands.'  This  is  directory — it  is  crn-^ 
plicit.  And  it  is  of  importance,  in  reference  to  what  imme- 
diately follows  : — For,  after  directing  such  accounts  to  be  kept, 
the  clause  proceeds — '  which  accounts  shall  be  annually  pro- 
duced to,  and  examined  by,  an  accountant  of  character  and  ex- 
perience, to  be  chosen  by  the  said  trustees  or  trustee;  and 
after  being  examined  and  passed  by  him,  shall  be  fitted  and 
docqueted  by  the  said  trustees  or  trustee,  and  which  shall  ope- 
rate as  a  complete  exoneration  to  them  or  him  accordingly.' 

"  Into  this  clause  I  cannot  interpolate  any  thing. - 

"  This  appears  to  me  to' be  the  leading  and  regulating  part 
of  this  ninth  clause  :  Not  the  part  which  follows,  —  which, 
though  most  argued  on  by  both  parties,  is  not,  in  my  opinion, 
the  material  and  regulating  part  of  the  deed.  What  loUows  ta 
a  proviso  for  the  purpose  of  additional  and  more  emphatic  ex- 
clusion of  the  pursuer's  interference,  and  as  expletive,  though 
perhaps  in  part  unnecessary,  of  the  declaration  and  provision 
now  quoted. 

*'  Now  observe :  The  plan  and  system  of  trust-inquiry  and 
examination  here  provided  for,  are  complete,  and  carried  out  to 
the  extent  of  exoneration.  There  is  nothing  awantiog  or  ios- 
perfect  in  the  system  thus  laid  down,  to  far  as  I  have  quoted 
the  clause.  Accounts  are  to  be  kept  by  the  cashier  and  the 
trustees.  These  accounts  are  to  be  annually  produced  to.  and 
examined  by,  an  accountant  of  character  and  experience.  That 
accountant  is  to  be  ebosen  by  the  trustees.  Then  he  is  to  exa- 
mine the  accounts,  and  to  pass  the  same ;  and  when  so  exa- 
mined, and  passed,  and  docqueted  by  the  trustees,  io  acknow- 
ledgment that  they  have  no  more  to  say,  such  audited  accounts 
shall  operate  as  a  complete  exoneration.  The  system  is  thua  in 
itself  perfect  and  complete.  Whether  expedient^  was  a  point 
for  the  truster.  A  special  tribunal  for  examination  and  inquiry 
is  designated  and  constituted  by  the  triisterw.the  individual  is 
to  be  chosen  by  the  trustees.  Whether  their  cboica,  iC  unpro- 
per,  might  be  a  ground  for  challenging  or  disregarding^  the  pro- 
ceeding in  any  case,  of  after-challenge,  is  not  involVMl  in  the 
Question  put  to  the  Judges.  The  tribunal  being  dtoUred,  aod 
the  individual  chosen  (the  question  impUea  no  failure  by  the 
trustees  in  the  discharge  of  that  duty),  his  duty  is  that  of  exa- 
mination and  inquiry  into  the  trustees'  intromissioiM  with,  and 
application  of  the  trust-funds. 

'*  After  such  examination,  his  audit  or  decision  is  declared  to 
be  a  complete  exoneration.  Such  audit,  therefore,  ia  the  tri- 
bunal chosen  by  the  truster,  and  is  at  once  the  inquiry  and  exo- 
neration which  he  has  prescribed  and  required.  That  exonera- 
tion the  trustees  are  bound  to  have — to  the  benefit  and  protec- 
tion of  that  exoneration  they  are  absolutely  entitled. 

"  This  is,  in  my  opinion,  the  leading  part  of  the  whole  danae. 
The  remainder  is  either  expletive,  or  contains  an  exdusion  of 
the  pursuer  in  matters  beyond  the  above  provision. 

'*  In  the  provision  above  quoted,  there  is  no  allusion  to  the 
pursuer  or  other  party  interested  in  the  funds.  There  ia  no 
exclusion  of  her,  if  she  can  appear  and  take  a  part  in  the  mat- 
ter. But  there  is  no  condition  imposed  upon  the  truateea  in  re- 
gard to  her.  They  are  to  produce  their  accounts  annually  to 
the  accountant.  It  is  not  said  that  they  are  to  produce  them 
to  the  pursuer.  I  cannot  import  such  a  condition  and  obliga- 
tion into  the  trust-deed.  There  is  no  mention  of  her  b«re. 
There  is  no  duty  in  regard  to  her  piescribed.  There  is  no 
preliminary  provision  directing  the  accounts  to  be  exhibited  to 
her  before  production  to  the  accountant  as  a  precedent  direc- 
tion. 

*'  The  trust-deed  is  an  utter  blank  upon  such  a  point.    I  can- 
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nor  tee  tbe  slightest  wsrrant  for  interfering  with  the  truster's 
deed  by  preseribing  such  a  proceeding  to  tbe  trustees. 

**  Tbe  reason  for  such  a  provision  not  being  introduced  (if 
one  ought  to  inquire  into  the  truster's  reasons  respecting  the 
noMler,  which  he  had  the  absolute  power  to  regulate  according 
to  his  own  will,  judgment,  and  notions  of  expediency)  is  ob- 
vioue  and  satisfactory. 

"  Tbe  truster  chose  his  own  tribunal.  He  preferred  it  to  a  ju- 
dicial investigation — inter  aUa,  because  he  meant  to  protect  those 
in  whose  judgment  and  management  he  had  such  confidence. 

"  But  he  leaves  the  tribunal  so  chosen-^he  accountant — al- 
together free  and  unfettered  as  to  the  mode  in  which  he  is  to 
discharge  his  duty.  Tbe  truster  chose  and  desired  to  leave  that 
matter  wholly  to  the  discretion  of  the  accountant  to  be  chosen 
by  the  trustees. 

"  How  the  accountant  is  to  discharge  tbe  duty  intrusted  to 
btm,  depends  upon  bis  judgment — on  his  views  of  the  case  and 
of  the  accounts  presented  to  him, — upon  the  aid  which  his  ex- 
perience may  suggest  as  necessary  or  expedient :  And  the  ex- 
tent of  the  inquiries  he  may  make,  or  tbe  aid  he  may  require, 
may  vary  from  time  to  time  with  tbe  character  of  the  accounts 
smd  vouchers  of  the  transactions  embraced  in  them,  and  with  tbe 
estimate  whieh  be  may  be  led  to  form  of  the  prudence  and  pro- 
priety of  the  management,  and  of  the  views  and  intentions  of  the 
trustee. 

"  When  accounts  are  to  be  examined  by  a  court,  they  take 
auch  assistance  as  they  find  necessary.  If  they  think  the  aid  of 
any  parties  aa  objectors  is  proper,  they  give  these  partie*  an  op- 
portunity of  making  appearance.  In  many  instances,  they  direct 
cifiier  general  notice  or  individual  notice  of  tbe  proceeding. 
Their  means  of  actual  and  personal  examination  are  more  limit- 
ed than  those  of  an  accountant.  They  depend  upon  officers  of 
Court,  and  on  accoummnts.  But  they  execute  the  duty  imposed 
vpon  them  (if  not  regulated  by  special  enactment)  in  the  way 
which  they  think  best  for  the  ends  of  justice,  whether  the  mode 
of  procedure  is  adopted  for  the  particular  case,  or  falls  under 
some  general  rule  of  judicial  procedure. 

"  Just  so  with  tbe  accountant.  He  has  the  same  discretion 
BJid  power  «f  proceeding  as  to  tbe  party  interested,  which  the 
Couj^  lias.  The  maker  of  the  deed  trusted  to  the  accountant, 
bmr.g  the  tribunal  which  he  chose  for  examination,  audit,  and 
exotieration,  and  had  tbe  absolute  power  to  appoint.  That  ac- 
countant is  not  fettered  as  to  tbe  course  which  he  should  adopt, 
but  neither  is  he  to  be  interfered  with  or  dictated  to  by  the 
Courr,  in  the  course  of  executing  bis  duty. 

**  If  he  thinks  fit  to  call  for  the  aid  of  the  pursuer,  as  a  party 
Interested,  or  to  allow  her  to  appear,  he  will  do  so.  But  whe- 
ther he  should  do  so  or  not,  is  clearly  left  to  him  as  tbe  tribunal 
chosen  by  •the  truster.  The  pursuer  has  it  in  her  power  to  ap- 
ply to  the'accountant  for  leave  to  see  tbe  accounts  and  vouchers, 
and  to  have  time  and  opportunity  to  object.  To  him  she  must 
apply  aa  jtbe  party  appointed  to  examine,  audit,  and  exoner. 
He  may  grant  or  refuse  the  application  as  he  pleases.  Whether 
aiM^  a  case  of  refusal  could  be  stated  as  would  found  a  ground 
oif  challenge,  is  not  the  point  stated  for  opinion ;  and  I  give  no 
indication  even  of  opinion  on  that  point. 

*'  There  may  be  many  reasons  for  calling  in  the  aid  of  the 
pursuer  to  assist  in  the  inquiry,  and  the  accountant,  when  he 
finds  cause  for  that,  may  direct  the  accounts  to  be  furnished  to 
her,  and  may  give  her  any  latitude  of  objection  and  inquiry  be 
chooses,  if  he  finds  that  course  either  necessary,  or  a  source  of 
satisfaction  to  his  own  mind,  or  expedient. 

'*  The  character  of  the  accounts  may  in6uence  him.  What 
ia  fitting  or  necessary  one  year  (say,  near  the  commencement 
of  tbe  trust-management,  or  of  tbe  accountant's  knowledge  of 
tbe  trust-affairs),  he  may  deem  not  to  be  so  in  another  year. 
The  existence  of  disputes  with  the  trustees  oMy,  at  one  period, 
and  according  to  tbe  character  of  the  dispute,  be  a  reason  with 
the  aceountant  for  calling  in  the  aid  of  the  pursuer  to  the  ex- 
amination, and  for  giving  her  the  utmost  latitude  of  objection. 
But  at  another  period,  and  according  to  the  character  of  the 
disputes  and  the  conduct  of  the  pursuer,  the  existence  of  >dis- 
putes  with  the  trustees  may  most  properly  and  reasonably  foiro, 
on  the  other  hand,  in  the  opinion  of  the  accountant,  an  ample 
and  satisfactory  ground  for  not  giving  her  a  right  to  appear.  On 
■U  these  matters  tbe  accountant  must  decide  for  himself. 


'*  This  view  appears  to  me  to  be  a  full  and  satisfactory  answer 
to  tbe  pleas  urged  by  tbe  pursuer,  that  she  ought  to  be  found 
entitled  to  see  the  accounts,  and  to  state  her  objections.  .  Tbe 
tribunal  for  examination  and  exoneration  pre-eminently  preferred 
by  the  truster,  is  designated  and  established  by  tbe  deed.  Tbe 
accountant  is  trusted  to  and  left  unfettered  as  to  the  manner  in 
which  he  is  to  perform  his  duty.  The  truster  has  relied  upon 
his  discretion,  judgment,  and  impartiality;  and  has  left  to  him 
to  regulate  tbe  whole  matter  of  inquiry  and  examination.  To 
that  accountant  the  pursuer  must  apply,  and  in  his  judgment 
the  truster  has  reposed  confidence.  The  accountant  is  to  say, 
whether  she  shall  see  the  accounts  and  take  part  iu  the  exami- 
nation. 

*'  Whether,  if  he  shall  refuse,  there  may  be  ground  of  chal- 
lenge against  bis  proceedings  in  giving  exoneration,  may  depend 
upon  tbe  special  nature  of  the  case  for  which  redress  is  claimed, 
but  is  not  the  point  put  to  the  Judges,  and  might  depend  upon 
the  precUe  averments  made  as  raising  a  case  for  redress.  There 
seems,  however,  to  be  no  warrant  for  prescribing  preliminary 
examinations  of  tbe  accounts  by  the  pursuer  as  a  condition  pre- 
ceding their  production  to  tbe  accountant. 

**  I  apprehend  the  whole  subject  of  the  examination  of  the 
trust-accounts,  and  of  the  exoneration  of  the  trustees,  is  a  mat- 
ter peculiarly  within  the  will,  power,  and  discretion  of  the 
truster.  There  is  no  ground  for  interfering  with  his  deed  upon 
this  point.  He  may  have  reasons  perfectly  conclusive  to  his 
own  mind  for  an  arrangement  such  as  that  established  by  this 
deed.  Tbe  nature  of  tbe  duties  expected  of  tbe  trustees, — his 
knowledge  of  the  individuals,  and  in  particular  of  tbe  party 
primarily  interested  in  the  trust-deed ; — many  considerationa 
may  influence  him  in  adopting  a  resolution  to  exclude  legal  in- 
quiry, and  to  establish  a  mode  of  examination  and  exoneration 
for  himself.  No  party  benefited  by  that  deed  is  entitled  to 
complain,  or  to  ask  for  any  other  mode  of  investigation.  Had  any 
other  mode  of  examination  been  proposed,  the  truster  might  not 
have  left  such  party  any  benefit  whatever.  When  fraud,  or 
collusion,  or  plain  malfeasance  in  the  exercise  of  the  duty,  shall 
be  properly  established  as  an  objection  to  the  exoneration,  the 
law  will,  as  in  other  cases,  hold  that  tbe  truster's  own  object 
is  promoted  by  giving  a  remedy  against  such  abuses,  but  further 
interference  is,  I  tbink,  unwarranted,  for  the  truster  bad  un- 
limited power  of  regulating  the  matter  as  he  thought  fit. 

"  There  are  many  instances  in  which  a  particular  mode  of 
ascertaining  certain  facts,  whether  introduced  in  mutual  con- 
tracts or  in  deedii  emanating  solely  from  an  individual's  own 
will  and  power  over  his  property,  is  held  to  exclude  tbe  inter- 
ference of  a  court  of  law. 

**  One  of  the  strongest  cases  occttrred  as  to  a  lease  of  coal  in 
Mr  Campbell  of  Islay's  estate  of  Woodhall.  The  tenant  was 
to  be  relieved  from  tbe  burden  of  a  lease  in  tbe  event  of  its 
being  ascertained,  by  tbe  report  of  two  persons  mutually  chosen, 
that  the  coal  wsis  unworkable  with  profit.  The  fact  was,  in 
tbe  particular  case,  really  indisputable;  but  tbe  individuals 
named  did  not  agree  in  opinion,  and  the  parties  could  not  agree 
in  their  selection  of  other  individuals.  The  tenant  applied  to 
the  Court  by  an  action,  to  establish  the  failure  of  the  coal,  but 
it  was  held  that  one  mode  of  inquiry  alone  having  been  agreed 
to,  relief  could  not  be  obtained  of  the  burden  of  the  lease,  ruin- 
ous as  it  might  be,  by  any  other  species  of  investigation — See 
Dixon  V.  Campbell,  June  25,  1830.  A  stronger  case  could  not 
well  occur.  Tbe  parties  respectively  chosen  had  differed  in 
opinion.  Tbe  lease  did  not  provide  for  an  oversman,  and  tbe 
mode  of  inquiry  bad,  it  might  be  said,  failed  to  produce  any  re- 
sult ;  but  the  only  mode  of  asoertaining  the  fact,  was  the  opi- 
nion of  persons  mutually  chosen,  and  that  opinion  not  having 
been  obtained,  the  Court  held  that  the  contract  of  parties  ex- 
cluded every  other  mode  of  inquiry. 

'*  Much  more,  surely,  must  the  examination  directed  by  an 
individual  as  to  tbe  right  annual  management  of  his  own  pro- 
perty, be  allowed  to  remain  without  any  interference  through  the 
medium  of  a  court  of  law,  by  those  taking  benefit  under  that 
deed. 

"  Again,  the  trustees  accepted  on  the  faith  of  a  distinct  pro- 
vision in  the  trust-deed,  which  contained  no  such  direction  aa 
that  stated  in  the  question.  I  think  they  are  entitled  to  rely 
on  the  trust-deed  being  acted  on  aa  framed.    Like  all  other 
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trutteet,  they  muit,  and  ought  to  be  ezpoeed  to  the  ooinequeecet, 
whatever  they  may  he,  of  challenge,  if  a  cafe  shall  be  stated 
which,  aa  between  them  and  the  truster,  cannot  be  held  to  fall 
within  the  protections  afforded  by  the  latter's  deed.  But  that 
is  a  very  different  matter  from  a  direct  addition  to  the  duty  pre- 
scribed by  the  deed,  and  which,  under  the  question  •  put  to  ot, 
roust  be  annuallv  imposed  on  the  trustees,  over  and  above  doing 
what  the  trust-deed  directs. 

**  The  remainder  of  the  clause  is  in  part  expletive — in  part 
it  may  be  unnecessary,  but  in  other  parts,  it  goes  into  matters 
not  provided  for  in  the  preceding  part  of  the  clause,  and  ex- 
cludes interference  by  the  pursuer  in  a  way  not  previously  directed, 
— '  It  being  hereby  provided,  that  neither  the  said  Helen  Tod,  nor 
any  other  party,  or  person  or  persons  whatsoever,  shall  have  any 
rigki  or  titk  to  inquire  into,  or  interfere  with  the  management, 
nor  to  quarrel  or  impugn  the  accounts  of  the  said  trustees  or 
trustee,  or  their  cashier  or  manager,  nor  to  object  to  any  article 
for  which  they  or  he  shall  take  credit,  after  the  same  has  been 
examined  and  passed  by  the  said  accountant,  as  aforesaid.' 

"  This  section  of  the  dause  begins  in  a  way  which  shows 
that  it  was  in  no  degree  intended  to  render  the  former  less  com- 
plete as  a  sjrstem  of  inquiry  and  exoneration,  nor  to  detract  from 
what  was  previously  settled.  The  first  provision  declares,  that 
neither  the  pursuer  nor  any  other  party  shall  have  any  right  or 
title  to  inquire  into,  or  interfere  with  the  management.  Now 
this  is  beyond  the  prior  section  as  to  the  mode  of  exoneration. 
But  it  is  very  important.  It  takes  away  from  the  pursuer  any 
right  or  title  to  inquire.  Hence  the  pursuer  has  no  title  to  ask 
for  that  which  she  now  demands,  whatever  might  have  been  the 
terms  of  the  preceding  clause  as  to  examination. 

'*  Further,  this  provision,  it  will  be  observed,  excludes  any 
right  or  title  to  interfere  wUh  the  management.  This  plainly 
relates  to,  or  at  least  includes,  any  attempt  to  alter,  stop,  or 
challenge  the  management  while  ii  i$  going  on,  and  before  the 
aete  are  over.  This  is  of  importance  as  to  the  attempt,  in  point 
of  construction,  to  make  the  latter  words,  '  after  the  same  has 
been  examined  and  passed  by  the  said  accountant,  as  aforesaid,' 
bear  back  upon,  and  limit  the  exclusion  of  any  right  or  title  to 
inquire  into  the  management,  to  an  exclusion  after  the  accounts 
are  examined.  The  words '  interfere  with  the  management'  plainly 
proves,  that  the  first  provision  is  more  extensive,  and  compre- 
hends an  exclusion  of  any  right  or  title  to  complain  while  the 
ibanagement  is  going  on. 

"  But  the  closing  words  of  the  section  cannot,  in  point  of 
nseaning,  or  in  fiur  grammatical  construction,  draw  back  to,  and 
control  and  limit  the  first  provision,  excluding  the  right  or  title 
to  inquire  into,  or  interfere  with  the  management.  This  first 
provision  is  in  olqect  and  substance  different  from  that  to  which 
the  closing  words  have  reference.  And  these  closing  words 
appear  clearly  to  me  to  apply  only  to  the  impugning  of*  the  ac- 
counts. 

**  But  whatever  opinion  might  be  entertained  as  to  the  con- 
atruetion  of  this  last  section  of  the  ninth  clause,  I  could  not 
hold  that  it  interferes  in  any  degree  with  the  preceding  section. 
Supposing  that  the  whole  of  the  section  last  quoted,  is  a  pro- 
vision applicable  to  the  relative  state  of  parties  after  the  accounts 
have  been  examined,  and  is  only  following  up  and  explanatory 
of  the  terras  '  which  shall  operate  as  a  complete  exoneration  to 
them'  (terms  in  themse>es  requiring  no  explanation),  still  that 
mode  of  construing  the  last  section,  making  it  applicable  ex- 
closively  to  matters  after  the  examination  of  the  trust-accounts, 
leaves  the  view  already  stated  as  to  the  mode  of  inquiry  and 
exoneration  established  by  the  first  section  of  the  clause,  per- 
fectly untouched:  And  with  that  mode  of  investigation,  I  do 
not  think  a  court  can  interfere,  without  introducing  and  inter- 
polating into  the  truat-deed  a  direction  not  contained  therein, 
vis.,  that  the  accounts  of  the  trustees,  with  the  vouchers,  shall 
be  annually  submitted  to  the  pursuer  before  being  produced  to 
the  accountant.  This  humbly  appears  to  me  to  be  a  manifeet 
addition  to  the  trust-deed,  and  to  resolve  into  an  attempt  by  the 
Court  to  make  what  they  may  think  a  better  deed  than  the 
truster  has  done. 

"  Whatever  the  truster  has  held  to  be  latisfiictory,  must  be 
taken  by  a  court  of  law  to  be  satisfactory.  He  was  entitled  to 
deliver  to  us  the  law  upon  this  subject,  as  between  the  trustees 
.^thal  is,  himeelf  (if  no  case  of  abuse  is  alleged)  and  the  par- 


ties intserested.  He  was  entitled  to  exclude  any  general  princi- 
ple of  law  if  he  chose.  He  was  entitled  to  regulate  all  matters 
in  which  a  court  of  equity  might  produce  different  results  from 
that  which  he  desired. 

'*  The  pursuer  has  a  protection  under  the  deed,  to  the  extent 
to  which  the  truster  chose  to  give  her  any,  via.,  in  the  judgment 
of  the  accountant.  To  him  she  may  apply :  she  may  ask  to  be 
allowed  to  take  part  in  the  inquiry,  in  order  to  aid  him.  He 
has  the  power  to  allow  that,  though  she  has  no  title  or  right  to 
demand  it. 

**  What  shall  be  such  malversation  and  failure  of  duty  on  the 
part  of  the  accountant  as  to  establish  a  case  of  interference,  in 
order  to  effectuate  the  object  of  the  truster  himself,  is  not  now 
the  point,  and  our  opinion  cannot  be  influenced  on  the  specific 
question  put  to  us  by  any  judgment  pronounced  or  to  be  pro- 
nounced on  matters  not  before  us. 

'*  The  general  principle  is,  that  the  protection  of  the  deed 
does  not  cover  fraud  or  collusion,  upon  the  very  ground  that 
such  a  case  cannot  be  within  the  meaning  of  the  truster  upon 
any  view  or  construction  of  the  clauses.  I  must  presume  that 
the  Division  consulting  us  will  guard  that  principle,  if  the  aver- 
ments on  the  record  in  this  case  are  such  as,  in  their  opinion,  to 
require  that  being  done.  With  the  aid  of  that  general  princi- 
ple, in  the  event  of  a  relevant  case  being  established,  and  with 
the  security  of  that  mode  of  investigation  and  exoneration  to 
which  the  maker  himself  trusted,  the  purauer  has  all  the  pro- 
tection which  he  thought  was  necessary,  and  further  the  Court 
cannot  go." 

Lord  Murray  : 

**  I  agree  with  the  opinion  of  the  Lord  Justice-Clerk." 

Lord  Monereiff: 

"  I  concur  in  the  opinion  of  the  Lord  Ju«tice-Clerk.  I  only 
beg  leave  to  add,  that  it  is  very  clear  to  «ne,  that  the  last  words 
of  the  clause  of  the  trust-deed,  on  which  the  whole  argument 
of  the  pursuer  is  founded,  relate  only  to  the  member  of  the  sen- 
tence immediately  preceding  them,  and  do  not  at  all  qualify,  or 
afford  an  implication  to  qualifv,  the  express  exclusion  of^  any 
right  or  title  in  the  pursuer  to  inquire  into  or  interfere  with  the 
management,  or  to  impugn  the  accounts  of  the  trustees  or  their 
cashier ;  and  farther,  that  the  real  meaning  and  effect  of  those 
words  is,  to  confirm  or  repeat  in  another  form  the  previous  pro- 
viiiion,  that  the  accounts,  when  examined,  fitted,  and  docqueted 
by  the  accountant,  shall  operate  as  a  complete  exoneration  of 
them  or  him.  But,  by  no  construction,  can  they  affect  that 
leading  provision." 

Lord  Cockbum: 

"  I  remain  of  the  opinion  I  have  already  expressed,  when  I 
disposed  of  the  case  as  Lord  Ordinary." 

Lord  Medwyn : 

"  The  question  on  which  our  opinion  is  asked,  is,  whether 
the  pursuer  is  entitled  to  require  that  the  defenders'  account*, 
with  the  vouchers  thereof,  be  annually  exhibited  to  her  before 
being  laid  before  an  accountant  to  be  audited  ?  Looking  at  the 
peculiar  terms  of  this  trust,  I  must  answer  this  question  in  the 
negative.  The  pursuer  is  not  the  truster's  heir-at-law ;  she  is 
his  disponee,  and  has  no  other  character.  In  claiming  under 
this  settlement,  she  must  take  under  every  condition  and  quali- 
fication Mr  Tod  chose  to  impose,  not  being  contrary  to  law. 
He  was  providing,  not  for  a  perpetual  trust,  nor  even  for  the* 
management  of  his  property,  for  a  long  and  unseen  course  of 
time,  where  he  could  not  foresee  the  characters  and  drcumstances 
of  the  heirs  who  might  succeed  under  his  trust-deed,  nor  of  the 
trustees  who  might  be  assumed  to  manage  it.  He  was  pro- 
viding for  the  interests  of  one  individual  known  to  him,  and  re- 
gulating the  conduct  of  trustees^  with  whose  character  he  was 
also  fully  acquainted.  In  them  he  unquestionably  reposed  most 
exuberant  trust,  and  in  the  same  degree  restricted  the  rights  of 
his  disponee.  I  have  no  right  to  inquire  into  his  motives  for 
making  this  disposition  of  his  fortune.  I  am  bound  to  hold  that 
he  had  sufficient  reasons  for  doing  so,  and  I  must  glv6  fall  eflfeet 
to  the  provisions  of  the  trust-deed,  which  is  the  title  and  the 
measure  of  the  right  the  pursuer  has  to  Afff  Tod*s  sueoession. 
Now,  she  has  not  the  ordinary  privileges  of  a  llfcrenter.     8be^ 
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18  to  oecopy  the  hou«e,  garden,  and  policy;  but  the  entire  ma- 
nagement of  the  estate,  and  the  improvementt  upon  it,  are  to 
be  by  the  trustees,  according  to  their  sound  discretion.  They 
may  appoint  one  of  their  number  cashier  or  manager.  They 
aie  'to  keep  regular  accounts  of  their  intromissions  with,  and 
application  of  the  funds  coming  into  their  bands,  which  accounts 
shall  be  annually  produced  to,  and  examined  by  an  accountant 
of  character  and  experience,  to  be  chosen  by  the  said  trustees ; 
and  af^er  being  examined  and  passed  by  him,  shall  be  fitted  and 
docqueted  by  the  said  trustees,  and  which  shall  operate  as  a 
complete  exoneration  to  them  accordingly.  It  being  hereby 
provided,  that  neither  the  said  Helen  Tod  nor  any  other  paity, 
shall  have  any  right  or  title  to  inquire  into,  or  interfere  with 
the  management,  nor  to  quarrel  nor  impugn  the  accounts  of  the 
said  trustees,  nor  to  object  to  any  article  for  which  chey  shall 
take  credit,  after  the  same  has  been  examined  and  passed  by  the 
•aid  accountant,  as  afbresaid.' 

**  Now,  it  is  impossible  for  me  to  believe  that  Mr  Tod  intended 
that  the  accounts  of  the  trustees,  with  the  vouchers,  should  be 
exhibited  to  the  pursuer  before  being  laid  before  the  accountant. 
I  think  the  plain  meaning  and  direction  of  the  clause  is,  that  this 
is  not  to  be  the  case, — that  she  has  no  right  to  require  them  to  do 
so,  just  as  little  as  the  has  to  require  them  to  consult  her  before 
they  propose  to  make  an  improvement  upon  the  property.  AH 
that  the  trustees  are  directed  to  do  if,  to  produce  their  accounts 
annually  to  the  accountant,  being  a  man  of  character  and  expe- 
rience ;  and  when  he  has  examined  and  passed  any  article,  the  pur- 
suer cannot  object  to  it ;  and  when  the  account  so  examined  and 
passed  is  fitted  and  docqueted  by  the  trustees,  it  operates  as  a 
complete  exoneration  to  them.  In  all  this,  there  is  not  only  no 
notice  of  the  interference  of  the  pursuer,  but  she  is  expressly  ex- 
cluded, as  the  whole  progress  of  the  accounts  from  the  time  of 
their  being  kept,  their  being  produced  to  an  accountant  and 
examined  by  him,  their  return  to  the  trustees  to  be  fitted  and 
docqueted  by  them,  is  distinctly  provided  for  by  the  trust ;  and 
the  effect  which  this  examination  and  docqueting  is  to  operate 
is  declared,  and  the  pursuer  is  only  mentioned  to  exclude  any 
objection  from  her.  That  the  exclusion  of  any  objection  after 
the  accounts  have  been  examined  and  passed,  does  not  imply 
that  it  is  competent  for  her  to  object  before,  and  that  for  this 
purpose  she  must  be  furnished  with  the  accounts  and  vouchers; 
because  it  is  distinctly  provided  to  whom  alone  the  trustees  are 
to  produce  their  accounts ;  and  therefore,  in  order  to  exclude 
the  pursuer  from  objecting  to  the  accounts,  it  was  sufficient  to 
express  this  exclusion  after  they  were  examined  and  passed, 
before  which  there  is  no  provision  for  her  as  to  seeing  them — 
excluding  her  from  this  interference  with  the  trustees  as  to 
their  accounts,  just  as  she  is  excluded  as  to  their  management 
of  the  property. 

'*  The  pursuer  has  the  protection  of  the  accountant  of  cha- 
racter and  experience,  against  any  malversation  of  the  trustees 
in  application  of  the  proceeds  of  the  trust-estate.  This  is  all 
which  Mr  Tod  gave,  or  intended  to  give  her.  The  accountant 
may  no  doubt  apply  to  her  for  explanation  as  to  any  item  in 
tbeae  accounts,  if  be  chooses.  She  may  also  ask  him  to  be  al- 
lowed to  take  part  in  the  examination  of  the  accounts ;  but  she 
has  no  right  to  insist  on  this.  He  may  admit  or  refuse  this  re- 
quest, as  he  sees  fit.  ^ 

"  There  may  be  cases  of  failure  of  duty,  both  on  the  part  of 
the  trustees  in  their  management  and  expenditure,  and  of  the 
accountant  in  checking  their  accounts,  which  would  authorise 
the  pursuer  to  call  upon  the  Court  to  interfere,  in  order  to  fulfil 
the  real  purposes  of  the  truster  as  to  the  disposal  of  his  property. 
The  pursuer's  right  to  object  to  fraud  or  collusion  between 
the  trustees  and  accountant,  is  not,  and  cannot  be  excluded — on 
chia  plain  ground,  that  no  such  case  could  be  in  the  eontempla* 
tion  of  the  truster  when  he  introduced  this  clause,  which  could 
be  intended  to  apply  only  to  the  bona  fide  discharge  of  the  re* 
spective  duties  of  both  parties,  in  the  management  and  expendi^ 
tore,  and  settlement  of  the  accounts  of  the  expenditure." 

Lords  Cuninghame  and  Ivory : 

"  The  question  onwbich  our  opinion  is  required  bytba  First 
Division  of  the- Court,  is  thus  expreased  in  the  interlocutor  of 
their  Lordships,  of  22d' January  1842,  ^  Whether  the  pursuer 
i»  •olitled  ta  require  that  the  defeiiders*  accounts,  with  the 


vouchers  thereof,  bo  annually  exhibited  to  her,  before  being* 
laid  before  an  accountant  to  be  audited  ?' 

"  We  are  humbly  of  opinion  that  the  pursuer  is  entitled  to 
make  the  demand  on  the  defenders,  which  is  the  subject  of  this 
question  ;  and  that  the  defenders  are  not  entitled,  either  by  the' 
terms  of  the  trust-deed,  or  in  a  right  and  bona  fide  administra- 
tion of  their  trust,  to  oppose  the  request. 

"  In  considering  this  question,  we  have  attended  particularly 
to  the  terms  of  the  trust-deed,  under  which  the  defenders  act; 
and  the  peculiarities  which  strike  us  in  this  trust,  as  deserving" 
of  attention,  are  these : — 

"  In  the  first  place,  it  is  manifest  on  the  face  of  the  deed, 
that  the  pursuer,  Mrs  Forster,  is  at  present  the  only  party  bene- 
ficially  interested  in  this  trust,  and  in  the  management  of  the 
defenders.  She  is  entitled  to  the  whole  free  annual  proceeds 
of  the  trust,  if  there  be  any.  And  from  the  circumstances  of 
her  birth,  as  mentioned  in  the  papers,  it  is  probable  that  this 
formed  her  sole  provision  and  means  of  subsistence,  at  the  com- 
mencement of  the  trust.  She  had,  therefore,  the  deepest  in- 
terest in  the  propriety  of  the  defenders'  charges,  and  in  the  ac- 
curacy of  their  accounts. 

'*  In  the  second  place,  it  appears  from  the  trust-deed,  that* 
this  is  a  trust  to  last  for  the  whole  life  of  the  pursuer,  and  till 
her  issue  attain  the  years  of  majority.  It  is  explained  in  the* 
pleading?,  that  the  lady  is  at  present  under  thirty  years  of  age ;' 
so  that  without  any  violation  of  probability,  this  trust  may  en- 
dure for  forty  or  fifty  years. 

"  In  the  third  place,  while  this  tk'ust-deed  is  granted  in  fiivouf 
of  individuals  selected  by  the  truster,  in  whom  he  had  high  con- 
fidence, it  is  manifest,  both  from  its  contemplated  duration,  and" 
from  the  very  broad  and  unlimited  terms  in  which  the  deed  ir 
framed  in  favour  of  surviving  and  assumed  trustees,  that  the 
trust  may  ere  long  pass  into  the  bands  of  parties  unknown  to  the 
truster.  Under  the  first  head  of  the  trust,  power  is  given  as 
usual  to  the  majority,  as  a  quorum ;  and  then  the  following' 
particular  provision  occurs :  *  And  when  the  said  trustees  are* 
reduced  to  one  in  number,  the  said  one  shall  have  the  same 
rights,  powers,  and  authority  hereby  vested  in  him  as  are  grant- 
ed by  these  presents  to  the  said  whole  trustees  or  quorum  fore- 
said ;  and  further,  with  power  to  a  majority  of  the  said  accept- 
ing trustees  above  named,  and  the  survivors  or  svrviVof  of  them, 
to  name  and  assume,  after  my  death,  such  person  or  person* 
as  they  shall  think  proper  to  be  trustees,  for  the  purposes  herein 
mentioned,  alongst  with  them,  or  af^er  their  or  his  decease,  as 
they  or  he  shall  think  proper  and  expedient ;  declaring  that  tfa» 
person  or  persons  to  be  so  assumed,  shall  have  the  same  powers 
of  acting  in  every  part  of  this  trust,  as  my  trustees  herein  named 
have,  or  as  if  the  person  or  persons  to  be  assumed  were  herein 
named  and  designed  trustees  by  myself.* 

*'  In  tb6 /burth  place,  while  we  are  bound  to  bold  that  the 
trust-deed,  which  is  here  the  subject  of  interpretation,  is  the 
deed  of  the  truster,  we  must  notice  it  as  a  circumstance  not  to 
be  thrown  out  of  view  by  a  court  of  equity  called  to  construe 
it, — that  this  deed  was  framed,  and  bears  to  have  been  written 
by  one  of  these  trustees  themaehtes*  We  assume  that  the  gentle-^ 
man  referred  to  is  a  man  of  business,  of  high  character  andre^ 
spectability :  and  we  make  no  remark  in  the  present  case,  wbidr 
it  would  not  be  our  duty  to  make,  if  the  deed  had  been  framed 
by  the  first  conveyancer  in  the  kingdom ; — but  we  conceive  it 
to  be  a  rule  to  be  constantly  and  sacredly  enforced  in  law — that 
when  a  deed  conferring  large  powers  on  grantees  (even  thoilgbt 
trustees)  has  been  framed  by  one  of  their  own  number,  it  ougho 
rather  to  be  subjected  to  a  strict,  than  to  a  liberal  construe^ 
tion.  In  the  present  instance,  we  shall  take  that  interpreta- 
tion of  the  deed  which  we  conceive  that  its  terms  reasonably* 
import. 

**  This  being  a  trust,  then;  which  my  last  for  half  aoentury, 
— which  confers  large  powers  on  the  trustees, — and  which  majr 
in  a  few  years  come  to  be  executed  by  parties  personally  un- 
known to  the  truster, — the  question  which  arises  is,  whether 
the  party  or  parties  beneficially  interested  in  the  trust  be  enw 
titled  to  ask  for  inspection  of  the  annual  accoaiits  and  voucher* 
of  the  trustees,  before  they  are  finallyi  and  for  ever  audited  hf 
an  aceosntast  selected  by  these  troitees  tfae«8elv«si  under  the 
powers  specially  conferred  on tbtm  by  the  trust?' 

**  Now,  we  apprtbend  it  to  be  «  rule  in  the  l«w  4>f  trusts^ 
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which  it  would  require  the  most  positive  and  unmiitakeable  pro- 
▼i»ion  to  exclude, — that  the  parties  beneficially  interested  in 
them,  shall  at  all  times  have  full  and  unrestrained  access  to  the 
accounts  and  vouchers  of  the  trust-estate.  In  substance  and 
reality  the  estate  is  their  estate ;  they  have  the  natural  interest 
to  check  mistakes,  and  even  to  give  suggestions  and  aid  to  the 
trustees,  presuming  the  latter  have  right  views  and  intentions, 
— and  as  it  would  instantly  excite  the  most  grave  suspicion  in 
the  mind  of  any  Judge  if  trustees  refused,  of  their  own  accord, 
to  show  their  accounts  and  vouchers  to  those  entitled  to  the 
balance ; — so  it  is  a  construction  the  very  last  which  a  court 
of  equity  ought  to  put  on  a  trust-deed,  that  it  was  contemplated 
by  the  truster  to  exclude  the  parties  interested  for  the  time, 
even  from  seeing,  before  the  final  audit,  the  accounts  and 
vouchers  which  they  alone  have  any  interest  to  check.  But  we 
do  not  think  that  the  trust-deed,  in  the  present  instance,  bears 
this  construction. 

.  '*  The  clause  of  the  deed  founded  on  by  the  defenders  in  sup- 
port of  this  plea,  is  the  9th,  which  provides,  that  *  my  said  trus- 
tees or  trustee,  surviving  and  accepting  as  aforesaid,  shall  have 
full  power  and  authority  to  appoint  any  one  of  their  own  number 
as  cashier  and  manager,  or  any  other  person  he  or  they  may  see 
fit,  and  that  such  person  or  persons  so  appointed,  as  well  as  the 
trustees  or  trustee  themselves,  in  so  far  as  may  be  necessary, 
shall  keep  regular  accounts  of  their  intromissions  with,  and  ap- 
plication of,  the  funds  coming  into  their  hands ;  which  accounts 
shall  be  annually  produced  to,  and  examined  by,  an  accountant 
of  character  and  experience,  to  be  chosen  by  the  said  trustees 
or  trustee,  and  after  being  examined  and  passed  by  him,  shall  he 
Atttd  and  docqueted  by  the  said  trustees  or  trustee,  which  shall 
operate  as  a  complete  exoneration  to  them  or  him  accordingly  ; 
it  being  hereby  provided,  that  neither  the  said  Helen  Tod,  nor 
any  other  party,  or  person  or  persons  whatsoever,  shall  have 
any  right  or  title  to  inquire  into  or  interfere  with  the  manage- 
ment, nor  to  quarrel  or  impugn  the  accounts  of  the  said  trustees 
or  trustee,  or  their  cashier  or  manager,  or  others  acting  under 
bis  or  their  authority,  nor  to  object  to  any  article  for  which  they 
or  he  shall  take  credit,  after  the  same  has  been  examined  and 
passed  by  the  said  accountant,  as  aforesaid.' 

'*  This  clause  certainly  confers  very  extensive  powers  on  the 
trustees,  when  it  gives  them  (and  even  a  sole  eurvivor  of  their 
number)  power  to  name  one  of  themselves  to  be  cashier  and 
manager  of  the  trust,  and  to  name  their  own  auditor,  whose 
passing  and  examination  of  the  accounts  shall  be  to  them  a  final 
exoneration.  Unquestionably,  also,  there  is  an  exclusion  to  a 
certain  extent  of  the  said  Helen  Tod,  when  it  is  provided,  that 
neither  she  nor  any  other  parties  should  have  right  to  '  inquire 
into*  (a  very  unusual  expression),  '  or  interfere  with  the  ma- 
nagement, nor  to  quarrel  or  impugn  the  accounts  of  the  said 
trustees  or  trustee,  or  their  cashier  or  manager,  or  others  acting 
under  his  or  their  autbority,  nor  to  object  to  any  article  for 
which  they  or  be  shall  take  credit,  after  the  same  ka§  been  ex* 
amined  andpaaeed  by  the  said  accountant,  as  aforesaid,* 

*'  We  apprehend,  however,  that  the  clause,  instead  of  aiding 
the  defenders  in  their  present  opposition,  is  conclusive  in  favour 
of  the  pursuer's  demand.  When  it  is  expressly  provided,  that 
accounts  shall  not  be  impeached  after  they  have  been  examined 
and  passed  by  a  particular  accountant,  it  is  necessarily  implied, 
that  before  that  approval,  the  parties  shall  not  be  excluded  from 
objection.  Indeed,  unless  it  be  maintained  that  those  interested 
in  the  trust  were  specially  debarred  from  seeing  the  trust-ac- 
counts at  every  period  of  their  possession,  (and  that  is  not  se- 
riously contended  for  by  the  defenders),  it  must  be  presumed 
that  the  truster,  and  every  man  who  understood  what  he  was 
about,  meant,  that  these  accounts  and  vouchers  were  to  be  ex- 
hibited to  his  heir,  b^re  the  chequer  was  shut  by  the  account- 
ant's docquet,  and  not  after  that  period,  when  the  accounting 
was  final,  and  when  it  was  quite  useless  and  unavailing  to  point 
oat  any  objection  or  error  in  the  accounts. 

*'  It  appears  to  us,  that  the  argument  of  the  trustees  on  thia 
point  proceeds  on  a  critical  construction  of  the  clause  before 
quoted,  neither  just  in  itself,  nor  decisive  of  the  quistion,  if  it 
were  better  founded  than  it  is.  They  allege  Trevised  minute, 
p.  11),  that  the  pursuers  ask  for  inspection  of  the  accounts  and 
Touchers  merely  as  a  pretext  for  enabling  them  to  inquire  into 
the  trustees'  manoffement,  from  which,  it  ii  said,  that  the  pur- 


suer and  her  successors  are  peremptorily,  and  in  all  events,  ex- 
cluded, after  as  well  as  before  the  accountant's  audit.  We  doubt 
extremely  if  that  view  of  the  clause  be  correct.  We  rather 
think  that  the  explanatory  words  at  the  end  of  the  9th  clause 
apply  and  override  the  whole  provision,  and  that  the  truster's 
true  meaning  was,  that  no  party  should  interfere  with  the  trus- 
tees' management,  or-quarrel  with  the  accounts, ->«/)er  they  bad 
been  approved  by  the  accountant.  A  fair  and  proper  expisca- 
tion  of  accounts  necessarily  implies  a  certain  investigation  as  to 
management,  which  it  was  very  safe  for  the  trustees  to  leave 
to  the  accountant ; — and  we  can  neither  listen  to,  nor  do  we 
even  understand  the  extreme  anxiety  manifested  by  these  trus- 
tees to  prevent  their  management  from  being  made  the  subject 
even  of  the  least  collateral  reference. 

**  But  really  that  is  a  point  into  which  we  think  it  quite  un- 
necessary at  present  to  enter.  The  import  of  the  clause  as  to 
management,  is  not  properly  the  subject  of  the  present  discus- 
sion. If  any  inquiry  as  to  it  is  ever  proposed  in  a  competmt 
shape,  it  must  be  discussed.  The  question  put  to  us  relates 
solely  to  the  competency  of  the  pursuer  demanding  annually  an 
inspection  of  her  trustees'  accounts  and  vouchers  before  tbey  are 
laid  before  the  accountant, — of  course,  with  the  view  of  her 
beiug  heard  before  him  as  to  these,  if  she  shall  think  that  ne- 
cessary ;  and  while  the  trust-deed,  as  already  observed,  only  de- 
clares, that  the  trustees  shall  be  exonered  after  the  accounts  are 
passed, — her  right  to  have  inspection  prior  thereto,  rests  on 
principles  of  common  law  and  equity  which  appear  to  ut  to  be 
incontestable. 

"  A  contrary  opinion  would  indeed  leave  the  important  word 
*  after*  altogether  inoperative  and  without  meaning,  it  Wcnild 
have  been  easy  for  the  truster,  had  he  so  intended,  to  say,  that 
the  pursuer  was  not  to  object  to  the  trustees'  accounts,  either 
befi>re  or  after  their  being  examined  and  passed  by  the  account- 
ant. But  he  does  not  say  so.  He  contents  himself  with  de- 
claring, that  she  shall  not  do  so  '  after*  such  examination.  Now, 
we  cannot  here  read  the  word  after,  thus  put  by  itself,  as  at  all 
identical  in  meaning  with  the  phrase  '  both  befitre  and  after.' 
It  is,  on  the  contrary,  expressly  to  distinguish  what  was  to  be 
excluded  afttr,  from  what  was  not  intended  to  be  excluded  6e- 
ft>re,  that  the  clause  appears  to  have  been  constructed  as  it  is. 
Nor  does  it  matter,  in  this  view,  whether  the  concluding  words 
are  (o  be  held  as  overriding  the  whole  clause,  or  only  the  last 
branch  of  it.  It  is  quite  enough  that  there  was  t€nnetkimg 
which  the  pursuer  was  only  to  be  prohibited  from  doing  after, — 
and  which,  therefore,  by  unavoidable  implication,  she  was  to  be 
entitled  to  do  befttre  the  accounts  were  finally  eznmined  and 
passed  by  the  accountant.  The  question,  even  in  this  its  most 
limited  form,  necessarily  arises,~>-What  was  it  that  the  pursuer 
was  to  be  excluded  from  after  the  final  audit  ?  And  whatever 
this  was,  we  are  most  clearly  of  opinion,  that  the  truster's 
meaning  was  not  to  exclude  the  pursuer  from  it  at  the  emrlier 
stage, — that  is  to  say,  before  the  audit  had  closed  all.  In  any 
view,  it  is  impossible  to  separate  the  closing  pari  of  the  proviso, 
viz.,  that  the  pursuer  was  *  not  to  object  to  any  article  (in  the 
accounts)  for  which  they  or  he  (the  trustees)  shall  take  credit,' 
from  the  connecting  words,  '  after  the  same  has  been  examined 
and  passed  by  the  accountant,*  Now,  we  desire  no  more,  to  be 
satisfied,  that  the  truster's  true  meaning  and  intention  was,-^ 
that  'the  pursuer  miout  *  object  to  any  article  in  the  accounts 
before  the  same  had  been  examined  and  passed.'  Yet  how  could 
she  possibly  do  so,  if  she  vras  to  be  permitted  to  sec  neither  the 
accounts  nor  vouchers,  on  which  alone  any  objection  could 
arise? 

"  Neither  are  we  moved  by  a  consideration  which  is  repeat- 
edly urged  on  the  part  of  the  trustees— that  it  is  open  for  the 
pursuer  to  apply  to  the  accountant  to  see  the  accounts  and 
vouchers  in  each  year  as  these  are  laid  before  him, — and  that  it 
will  be  for  him  to  allow  the  pursuer  access  to  them,  if  he  see 
cause.  No  doubt  the  pursuer  might  have  applied  to  the  ac- 
countant ;  yet  we  cannot  hold  that  ahe  was  precluded  from 
having  her  right,  on  this  important  and  constantly  recurring 
question,  tried  between  her  and  the  trustees  by  the  action  ^ 
declarator  now  before  the  Court.  This  hat  been  the  form 
sanctioned  from  time  immemorial  In  our  practice  for  judicially 
ascertaining  the  rights  and  obligations  of  trustees. 

"  We  are  of  opinion  that  it  was  the  more  neoemry  to  raisa 
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the  present  question,  in  this  suit,  as  the  accountant  bimseir 
might  have  been  misled  as  to  his  power  and  duties,  by  the  pleas 
of  these  trustees.  Thus,  it  seernvv^o  be  argued  by  the  defen- 
ders, that  the  accountant  would  have  a  discretionary  power 
either  to  allow  the  pursuer  inspection  of  these  accounts  and 
vouchers,  or  refuse  it,  as  he  saw  fit,  when  the  documents  were 
laid  before  him ;  but  we  totally  dissent  from  that  doctrine.  We 
consider  that  the  accountant  here  is  placed  by  the  trustees  sub- 
stantially in  the  position  of  an  arbiter,  whom  the  trustees  are 
allowed,  by  the  exuberant  confidence  reposed  in  them  by  the 
truster,  themselves  to  select  for  the  audit  of  their  accounts. 
Tlieir  proper  opponent  and  contradictor  in  that  investigation, 
is  the  party  beneficially  interested  in  the  trust  ;  and  we  hold  that 
it  is  not  competent  for  any  arbiter  to  refuse  to  bear  that  party 
before  giving  his  final  dirciition — nor  to  withhold  from  him  the 
accounts  and  vouchers  which  form  the  proper  subject  of  the  re- 
ference. Nay,  we  should  bold  ourselves  bound  judicially  to 
presume  something  not  far  short  of  collusion  between  the  ac- 
countant and  the  trustees  who  appointed  him,  if  we  found  the 
latter  insisting,  and  the  former  agreeing  with  them,  that  the 
accounts  and  vouchers  submitted  for  his  judgment  were  to  be 
withheld  from  the  very  party  whose  interests  were  most  ma- 
terially to  be  affected  by  that  judgment,  and  the  judgment 
thus  necessarily  to  be  pronounced  parte  inaudita. 

*'  No  point  is  .better  fixed  in  the  law  of  arbitration,  even 
where  the  referee  is  named  by  the  parties  mutually,  than  that 
he  must  hear  both  before  deciding ;  and  the  emphatic  dictum 
of  Lord  Eldon  baa  been  often  quoted,  when,  on  an  appeal  from 
this  Court,  he  set  aidde  a  decree-arbitral,  pronounced  on  a  partial 
hearing : — *  JBy  the  great  principle  of  eternal  justice^*  said  his 
Lordship,  *  which  was  prior  to  all  these  Acts  of  Sederunt,  regu- 
lations and  proceedings  of  the  Court,  it  was  impossible  that  an 
award  could  stand,  when  the  arbitrator  heard  one  party,  and  re- 
fiised  to  hear  the  other.* — Sharpe  and  Mackenzie  v.  Bickerdyke, 
3  Dow,  p.  107.  This  is  a  self-evident  rule  of  justice  and  com* 
mon  sense,  which  it  may  now  appear  trite  to  refer  to ;  but  if  it 
receives  efifect  in  all  ordinary  references,  it  is  obviously  still 
more  the  duty  of  an  arbiter  named  on  one  side  only,  to  exhibit 
the  utmost  caution  in  his  proceedings,  and  to  give  the  opposite 
party  interested  in  the  matter,  the  most  full  access  to  the  whole 
accounts,  vouchers,  and  productions  made  by  the  party  who  has 
named  bins,  before  finally  passing  his  award.  A  decree  or  find- 
ing, therefore,  to  the  eScct  asked  by  the  pursuer  in  the  present 
acfion,  seems  to  be  necessary,  in  consequence  of  the  pleas 
ronintained  by  the  defenders,  to  guard  the  accountant  from  a 
fatal  mistake  in  the  execution  of  his  duty,  as  to  which  the  pleas 
and  pretensions  of  those  trustees  might  mislead  him.  His  audit, 
in  our  view,  woirfd  be  null,  but  it  would  be  exposing  a  party  in 
moderate  eircumsrances  to  a  monstrous  hardship,  to  compel  her 
to  resort  to  a  process  of  reduction  each  year  to  set  incompetent 
audits  aside. 

"  The  defenders  have  pleaded  in  justification,  that  a  full  copy 
of  their  accounts  hitherto,  has  been  furnished  to  the  pursuer 
after  the  audit, — and  that  she  has  not  averred  that  the  charges 
are  contrary  to  the  powers  of  the  trust,  or  in  any  respect  objec- 
tionable. But  in  the  first  place,  it  does  not  seem  to  be  denied 
that  the  accounts  were  furnished  without  the  vouchers,  which 
have  been  refused ;  and  that  of  itself  is  sufficient  to  create  a 
strong  presumption  against  the  accuracy  and  bona  fides  of  the 
charges.  An  exhibition  of  accounts,  with  a  denial  of  the 
vouchers  necessary  to  cheek  them,  is  substantially  a  refusal  to  ac- 
count, in  the  only  manner  in  which  an  accounting  can  be  avail- 
ably taken  at  the  hands  of  any  party.  And  in  the  next  place, 
the  defenders,  on  their  own  showing,  have  deferreil  furnishing 
the  pursuer  with  such  accounts  as  they  did  send,  until  after 
the  audita  when  it  was  too  late  for  her  to  get  redress  without 
ruinous  proceedings  at  law.  We  cannot  think  that  the  truster 
intended  this.  He,  to  all  appearance,  meant  that  his  heirs  in- 
terested in  the  trust,  as  well  aa  the  trustees,  should  have  an 
opportunity  of  appealing  to  the  accountant,  and  of  stating  every 
objection  to  him  which  would  be  competent  before  any  other 
referee.  This  is  a  rery  humble  satisifaction,  and  it  may  bt  a 
very  unavailing  privilege  to  urge  any  objection  before  a  judge 
chosen  by  the  parties  whose  accounts  are  to  be  investigated ;  but 
it  would  be  a  downright  mockery  of  every  thing  like  account* 
ing,  if  the  trustees  could  withhold  their  accounts  and  yoocbers 


from  the  heirs,  till  they  were  passed  by  the  accountant — when 
he  was  of  course  functus, — and  when  the  parties  chiefly  inter- 
ested had  no  means  (short  of  an  appeal  to  a  court  of  equity) 
of  correcting  any  error,  intentional  or  accidental,  however  clear- 
ly it  might  be  established. 

**  The  case  has  been  too  much  treated  on  the  part  of  the  de- 
fenders, as  if  the  demand  of  the  pursuer  was  urged  solely  with 
a  hostile  view  to  them,  and  to  involve  them  in  a  perpetual  liti« 
gation  and  annoyance,  from  Which  it  is  assumed  that  it  was  thu 
main  object  of  the  truster  to  exempt  them.  We  see  nothing 
on  the  face  of  the  trust-deed  or  record  to  warrant  these  surmises. 
This  was  a  trust  constituted  by  a  man  for  behoof  of  a  young 
woman  likely  to  be  married—- and  of  her  issue  at  her  death,  and 
of  his  other  relatives,  in  case  of  their  failure.  It  is  not  to  he 
presumed  that  the  truster  could  anticipate  that  not  merely  his 
daughter,  but  her  husband,  and  the  curators  for  the  infant  chil- 
dren whom  she  might  have,  would  all  be  disponed  to  act  so 
vexatiously  as  to  render  it  expedient  to  exclude  them  even  from 
being  heard  before  any  respectable  accountant,  in  the  annual 
examination  of  the  trust-accounta.  These  apprehensions  we 
conceive  to  be  quite  extravagant  in  themselves,  and  unwarranted 
by  the  trust-deed.  It  is  equally  inadmissible  to  presume,  that 
the  parties  interested  in  the  trust  would  always  be  disposed  to 
state  groundless  and  captious  objections  :  it  is  just  as  likely  that 
parties  taking  an  intelligent  view  of  their  own  Interest,  would 
not  provoke  a  discussion  upon  trifling  objections,  which  would 
involve  their  own  trust  in  unprofitable  expense,  but  would  confine 
themselves  to  errors  or  mistakes  in  the  charges  of  the  trustees, 
which  the  good  sense  and  candour  of  the  latter,  aided  by  the 
opinion  of  the  accountant,  would  enable  them  to  correct  In 
future. 

"  Finally,  it  is  stated  by  the  defenders  that  they  accepted  of 
this  trust  on  the  faith  that  their  own  interpretation  of  the  trust- 
deed  would  be  adopted,  and  that  they  '  would  be  protected  from 
harrassing  interference  on  the  part  of  the  pursuer ;'  but  it  ia 
thought  that  the  settlement  itself  of  the  truster  affords  good 
ground  for  treating  that  as  a  pretence  unworthy  of  regard.  That 
•  deed  proves  that  the  whole  trust-property,  failing  the  single  fe- 
male and  her  issue,  who  are  primarily  called,  is  destined  in 
favour  of  the  major  part  of  the  trustees  themselves^  and  their  fa* 
milies.  They  bad  the  most  direct  interest,  therefore,  in  its 
subsistence.  Nay  more, — with  obvious  and  most  important  re- 
ference to  the  very  question  now  under  consideration,  they  had 
an  interest — at  the  sacrifice  of  the  first  party,  so  to  exercise  their 
very  broad  powers  of  expenditure  upon  improvements,  &c.,^ 
as  to  make  them  anything  but  impartial  and  judicious  managers 
for  the  pursuer.  In  such  circumstances,  it  is  monstrous,  even 
were  it  within  the  strict  letter  of  the  deed,  to  see  such  parties 
straining  to  shut  out  every  check  at  a  proper  period  of  their  ac- 
counts and  vouchers.  When  such  parties,  or  indeed  when  anjr 
parties,  allege  that  they  undertook  a  trust  on  the  faith  that 
their  accounts  would  not  only  be  audited  by  an  accountant  of 
their  own  selection, — but  that  6oth  accounts  and  vouchers,  when 
under  examination,  should  be  carefully  withheld  from  all  the 
parties  interested  in  the  balance, — it  is  thought  that  such  a  pro- 
fession cannot  be  receired  with  too  much  jealousy  and  distruaC 
in  a  court  of  justice. 

'*  On  these  grounds,  we  are  of  opinion  that  the  pursuer  is 
entitled  to  insist  on  exhibition  of  the  defenders'  accounts,  with 
the  vouchers,  before  they  are  laid  before  the  accountant  for  audit, 
and  this  for  the  purpose  of  making  such  audit  really  available 
for  its  proper  end ;  it  being  plain  that  any  audit,  where  the 
only  party  interested  to  object  is  kept  blindfold,  is  a  futile 
and  empty  form,  affording  no  check  on  the  one  party,  and  no 
Batls&ction  to  the  other." 

a 

Lord  Jeffrey  : 

*'  I  concur  entirely  in  the  opinion  of  Lords  Cuninghame  and 
Ivory ;  except  only  that  I  think  the  pursuer  is  excluded,  by  the 
peculiar  terms  of  this  trust-deed,  from  what  would  otherwise 
have  been  her  right,  '  to  inquire  into,  or  interfere  with,'  the  ac- 
tual management  of  the  trustees,  as  it  proceeds ;  or  otherwise 
than  as  it  may  be  involred  in  the  subsequent  examination  of  their 
Touchers  and  accounts. 

■*  Upon  all  the  other  pointa,  and  indeed  on  all  the  matters 
properly  referred  to  us,  I  go  completely  along  with  these  Judges ; 
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and  bold — lai,  that  the  pursuer  is  the  proper  adverse  party  to 
the  trustees  in  the  whole  business  of  accounting ;  and  (during 
her  survivance)  the  only  party  for  whose  benefit  and  protection 
a  regular  keeping  and  auditing  of  accounts  is  required  of  them : 
2d,  That  the  functions  of  the  accountant,  as  defined  in  the  trust- 
deed,  are  substantially  those  of  an  arbitrator  between  these  ad- 
verse parties:  3<^,  That  the  whole  provisions  of  that  deed  in 
favour  of  the  trustees  will  be  satisfied,  and  all  the  benefit  thereby 
intended  for  them  secured,  by  giving  tbem,  first,  the  uncontrolled 
management  of  the  property ;  then  the  sole  nomination  of  the 
arbitrator ;  and,  finally,  the  right  to  exclude  all  challenge  of 
bis  award,  except  upon  such  grounds  as  would  be  availiable 
against  a  common  decreet-arbitral — beyond  question  the  most 
favoured  and  privileged  of  all  documents  known  to  our  law : 
But,  4M,  That  it  would  be  against  justice/ and  contrary  to  all 
legal  principle,  to  exempt  it  from  svcA  grounds  of  challenge ;  and 
that,  under  these,  it  would  be  per  se  auffieient  to  cut  down  and 
tet  aside  any  audit  or  award  of  the  aecountaBt,  that  it  was 
proved  or  admitted  to  have  been  made  op  without  fully  hearing 
the  party  for  whose  exclusive  benefit  and  protection  it  was  en- 
joined." 

Lord  Meadowbank  : 

**  The  papers  in  this  case  were  laid  before  me  during  the  last 
session,  but  I  was  prevented,  through  indisposition,  from  giving 
at  the  time  obedience  to  the  interlocutor  of  the  Lords  of  the 
First  Division.  I  have  unce  considered  the  pleadings,  with  the 
aid  of  the  opinions  of  the  other  consulted  Judges;  and  having 
been  requested  to  furnish  the  parties  with  the  result,  I  have 
pow  to  state  my  entire  concurrence  in  the  views  oi  Lords  Jef- 
frey, Cuninghame  and  Ivory,  and  have  little  to  add  to  their 
opinions. 

*'  The  pursuers  being  the  parties  beneficially  interested  in 
the  estate  would,  except  for  the  very  unusual  clause  in  the  trust- 
deed,  have  been  entitled  to  inquire  into  the  nsanagement  of  the 
trustees,  to  examine  into,  and  if  necessary,  to  have  quarrelled 
and  impugned  their  accounts  either  before  or  after  they  had 
been  passed  by  the  accountant.  But  this  right  was  partially 
excluded  by  the  terms  of  the  deed;  and  to  this  exclusion,  in  so 
far  as  it  goes,  we  are  no  doubt  bound  to  give  effect ;  but  bs« 
yuredly  not  to  extend  it.  Now,  the  deed  expressly,  and  in 
terms,  limits  the  prohibition  of  the  pursuers*  right  to  impugning 
after  the  accounts  shall  have  been  passed  by  the  accountant.  It 
is  altogether  silent  as  to  what  the  pursuers  might  do  antece- 
dently ;  and  I  can  discover  no  principle  on  which  a  court  of 
equity  could  be  justified  in  extending  the  prohibition  in  the 
manner  proposed,  by  any  inference  or  implication  whatever. 

'*  As  there  can  be  no  doubt,  however,  that  the  pursuers  would 
be  entitled  to  set  aside  the  award  of  the  accountant  upon  the 
ground  of  fraud  either  on  his  part  or  of  that  of  the  trustees,  it 
is  but  reasonable  to  presume  that  although  the  right  of  chal- 
lenge of  the  management  of  the  trustees  and  their  accounts  upon 
other  grounds  was  excluded,  the  truster  meant,  by  not  excluding 
previous  examination,  to  enable  them  to  use  that  ground  of 
challenge  with  effect,  if  necessary.  But  whether  he  had  that 
in  view  or  not,  he  did  not  in  the  terms  employed  expressly  de- 
prive the  beneficiaries  of  that  right  of  examination,  and  I  can 
yee  no  principle  on  which  we  can  be  authorised  to  supply  them. 
^11  claims  of  this  kind,  which  are  contra  communes  regulae  jwris^ 
are  liable  to  receive  the  strictest  interpretation ;  and  if  that  rule 
IS  applied  to  the  case  under  consideration,  I  cannot  see  how  the 
claim  of  the  pursuers  can  be  resisted,  and  the  interlocutor  of 
the  Lord  Ordinary  adhered  to.*' 

The  Court,  in  respect  of  the  majority  of  the  con- 
sulted opinions,  adhered^  and  remitted  to  the  Lord 
Ordinary. 

Lord  Ordinary,  CDckbunr.—^ef*  D«m  of  Faculty  (Wood), 
Hector;  John  Hunter,  W.S.,  Agent, — Alt.  H.  Robertson; 
Mackensie,  lones  and  tiogan,  W.S.,  Agents, — N.  Clerk. — 
tH.  B*  I 


21th  May  1842. 
First  Division. — (H.  B.) 

No.  176 The  Reverend  David  Wilson,  Suspen- 
der, V.  The  Pkesbytery  op  Stransaek,  Re^Hm- 
dents. 

Church — Quoad  Sacra  Ministers — Jurisdiction — Interdict — A 
Presbytery  having  resolved  to  serve  one  of  their  members  with 
a  libels  Interdict,  prohibiting  the  Presbytery  from  proceeding 
in  the  matter,  granted,  on  the  ground  that  one  of  the  alleged 
members  was  a  quoad  sacra  minister. 

The  Presbytery  of  Stranraer  having  resolved  to 
serve  the  Rev.  David  Wilson,  minister  of  Stranraer, 
with  a  libel,  that  gentleman  presented  a  note  of  sus- 
pension and  interdict,  in  which,  afler  alleging,  inter 
alia,  that  the  whole  proceedings  of  the  Presbytery 
«(  were  vitiated  by  the  participation  in  them  of  a  ^imkuI 
sacra  minister,"  he  prayed  the  Court  to  **  prohibit,  in- 
terdict and  discharge  the  Presbytery,  op  any  of  its 
members,  individually  or  presbyterially,  from  proceed- 
ing on,  or  taking  cognisance  of  the  pretended  libel 
against  him."  Lord  Cuninghame,  Ordinary,  ordered 
the  note  to  be  intimated  and  answered  within  fourteen 
days ;  "  meantime  sista  execution,  and  grants  the  inter- 
dict till  the  case  comes  to  be  advised  npon  the  note  and 
answers." 

No  answers  were  lodged ;  and  tlie  note  having  come 
to  be  advised  by  Lord  Ivory,  his  Lordship  reported 
the  cause,  stating  it  as  his  opinion,  that  the  interdict 
which,  from  the  terms  of  Lord  Cuninghame's  interio- 
cutor,  must  now  be  granted  anew,  if  it  was  to  be  con- 
tinued, ought  to  be  refused. 

Lord  President  — From  the  terms  of  Lord  Cuninghame's  ii>> 
terlocutor,  I  believe  Lord  Ivory  is  correct  in  stating,  that  aa 
the  note  has  come  to  be  advised,  the  interdict,  if  we  approve 
of  it,  most  now  be  granted  anew ;  and  I  therefore  thiak  his 
Lordship  has  done  right  in  reporting  the  cause.  I  am  clear, 
however,  that  the  interdict  ought  to  be  renewed.  No  answers 
have  been  lo<lged ;  and  as  it  is  alleged  that  there  is  a  quoad 
sacra  minister  sitting  within  the  body  of  this  Presbytery,  I  can- 
not  see  any  reason  for  taking  a  different  course  from  that  taken 
in  the  case  of  Stewarton,  in  which  a  similar  interdict  baa  been 
granted  on  the  very  same  ground. 

Lord  Mackenzie Considering  the  former  precedents,  I  do 

not  see  how  we  can  be  warranted  in  refusing  the  present  inter* 
diet.  While  the  qnestion  as  to  the  right  of  the  quoad  sacra 
ministers  is  sub  judiee,  it  is  properly  a  question  of  expediency, 
whether  or  not  the  interdict  should  be  granted ;  and  this  re- 
solves into  the  other  question,  whether  greater  evils  will  result 
from  granting  or  from  refusing  it.  Here  the  one  party  has  ap- 
peared, and  the  other  has  not ;  and  it  would  seem  Bomcwhat 
strange  to  decide  in  favour  of  the  party  who  has  refused  to  ap- 
pear. In  this  way  he  might  gain  by  absenting  himself,  when 
he  would  have  lost  by  entering  into  fair  discussion.  Id  these 
circumstances,  I  cannot  refuse  to  renew  the  interdict. 

Lord  FuUerton I  feel  obliged  to  differ  from  your  Lord* 

ships,  and  agree  with  the  Lord  Ordinary  who  has  reported  the 
eause.  In  point  of  form,  the  question,  as  it  now  cornea  before 
us,  is  in  the  same  situation  as  if  the  interdict  had  not  been 
granted  before;  and  we  were  now  asked  to  grant  it  in  the  first 
instance.  Now,  it  is  of  importance  to  observe,  that  the  ques* 
tion  of  jurisdiction  as  to  this  very  matter  has  been  raised  in 
another  case,  and  has  been  deemed  of  so  much  importanee  that 
a  hearing  in  presence  has  beien  ordered.  Conaidering  the  great 
delicacy  there  is  in  granting  interdict,  when  the  i}uestion  of 
jurisdiction  is  open,  I  am  inclined  to  think,  that  in  the  pre- 
sent instance,  if  we  are  to  proceed  on  grounds  of  expediency, 
there  is  more  danger  of  nrischief  in  granting  than  in  revising  the 
interdict. 

Lord  Gillies  absent. 


1842.] 
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The  Court  pronounoed  the  foUowing  interlocutor : 

*'  The  Lords,  upon  the  report  of  Lord  Ivory,  Ordinary,  and 
having  heard  counsel  for  the  suspender,  remit  to  his  Lordship 
to  pass  the  note  of  suspension,  and  continue  the  interdict." 

Lord$  Ordinary,  Cuninghame  and  Ivory Act,  Pyper;  A. 

Peterkin,  S.S.C.,^^e«^ fH.B.| 


27M  May  1842. 

First  Division (H.B.) 

No.  177. — Majority  of  Pbesbttert  of  Strath- 
BoorE,  StupenderSf  r.  Minority  of  Pbesbttert, 
Respondents, 

Church — Jurisdiction — On  the  application  of  the  majority  of  a 
Presbytery  deposed  by  the  General  Auembly,  but  reponed  by 
the  Court  of  Setnon — Interdict  granted  to  prohibit  the  mem' 
ber$  chosen  by  the  minority  of  the  Presbytery  from  sitting  in 
the  General  Assembly, 

The  majority  of  the  Presbytery  of  Strathbogie  having 
elected  one  set  of  members,  and  the  minority  another, 
to  sit  in  the  General  Assembly,  the  majority  presented 
a  note  of  suspension  and  interdict,  supplementary  to 
that  formerly  granted  in  their  favour,  praying  the 
Court  to  interdict  those  of  the  minority  from  taking 
their  seats* 

Lord  Ivory,  as  Ordinary,  reported  the  cause,  and 
gave  it  as  his  opinion,  that  the  interdict  prayed  for 
went  farther  than  any  previous  one,  and  ought  not  to 
be  granted. 

Lord  President.-^l  did  not  sit  here  when  the  original  inter- 
dict waa  granted ;  but  I  have  no  hesitation  in  saying,  that 
unless  we  are  to  stultify  ourselves,  we  must  grant  this  inter- 
dict. 

Lord  JMackemxie I  ans  of  the  same  opinion.     The  interdict 

now  asked  is  merely  a  corollary  from  that  formerly  granted. 

Lord  FuUerton, — It  appears  to  me  that  this  is  the  most  im- 
portant interdict  which  has  yet  been  applied  for,  and  that  we 
are  no  more  entitled  to  grant  it,  than  we  would  be  to  interdict  a 
member  of  the  House  of  Commons  from  taking  his  seat  in  that 
assembly.  Can  any  thing  be  a  matter  more  purely  ecclesiasti- 
cal than  the  right  of  the  General  Assembly  to  determine  who 
are  to  have  seats  in  it?  If,  in  consequence  of  improper  indi- 
viduals being  permitted  to  sit,  civil  interests  come  to  be  affect- 
ed, we  may  then  interfere.  But  here  the  only  question  is, 
which  of  a  certain  number  of  individuals  are  to  be  entitled  to 
sit  ?  I  am  afraid  we  are  getting  step  by  step  into  difficulties, 
which  strikingly  illustrate  the  danger  of  our  once  going  be- 
yond oar  jurisdiction.  The  present  appears  to  me  a  question 
of  the  greatest  constitutional  importance ;  and  I  think,  before 
deciding  it,  it  would  be  well  to  consult  the  other  Judges. 

Lord  Gillies  absent. 

The  Court  remitted  to  the  Lord  Ordinary  to  grant 
the  interdict. 

Lord  Ordinary t  Ivor j,^ Act,  Pyper;  A.  Peterkin,  S.S.C., 
Agent fH.fi.| 


27th  3f ay  1842. 

First  Division. — (H.  B.) 

No.  178.^ — Tbb  Eabl  of  Buchan,  Petitioner ,  v, 
Labt  Cardross,  Respondent. 

Proceti— NobUe  Offieium — Bill-  Chamber  —  Competency — A 
petition  for  the  removal  of  children  from  a  mother's  custody^ 
on  the  ground  of  misconduct,  accompanied  with  an  allegation 
that  she  intended  to  remove  them  beyond  the  Jurisdiction  of  the 
Courts  having  been  presented  during  vacation  to  the  Lord  Or* 
dinary  on  the  biUs^^Held  competent  for  his  Lordship  to  enter* 
tain  the  petition,  so  far  as  to  interdict  the  removal  of  the  chil' 
dren,  and  after  it  had  taken  place,  to  grant  warrant  for  bring* 
ing  them  back* 


The  Earl  of  Buchan,  during  vacation,  presented  a 
petition  to  Lord  Cuninghame,  Ordinary  on  the  bills, 
in  which,  complaining  that  his  daughter-in-law,  Lady 
Cardross,  had  been  guilty  of  misconduct,  which  ren- 
dered it  necessary  that  his  grandchildren  (the  children 
of  her  ladyship  to  the  late  Lord  Cardross)  should  be 
removed  from  her  charge,  and  that  he  had  reason  to 
suspect  she  was  preparing  to  remove  with  them  from 
Scotland,  he  prayed  his  Lordship  to  direct 

*'  that  the  said  children  shall  remain  under  the  care  and  custody 
of  the  petitioner  until  the  farther  orders  of  Court ;  or  to  place 
them  under  the  interim  cure  and  custody  of  such  other  person 
or  persons  as  your  Lordship  may  think  proper  to  appoint ;  and, 
in  the  meantime,  to  prohibit  and  interdict  the  said  Jane  Torry 
or  £r8kine  (Lady  Cardross),  and  all  others,  from  withdrawing 
or  attempting  to  withdraw  the  said  children  from  Scotland,  or 
from  the  jurisdiction  of  this  Court." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  Sih  April  1842 The  Lord  Ordinary  officiating  on  the 

bills,  appoints  this  petition  to  be  served  on  Lady  Cardross,  and 
answers  lodged  thereto  within  six  days  after  service,  both  as  to 
the  competency  of  the  present  application,  in  point  of  form,  and 
as  to  the  merits ;  and,  in  the  meantime,  grants  the  interdict  as 
craved,  till  the  petition  and  answers  are  advised. 

**  Note, — Wlien  the  answers  are  lodged,  the  parties  will  pro- 
bably, in  a  case  of  this  importance,  apply  to  be  heard  by  coun- 
sel. Inquiry  may  be  made  as  to  the  form  of  application  adopted 
in  the  somewhat  analogous  ease  of  Borthwick,  which  occaired 
during  one  of  the  vacations  of  the  Court  last  year,  or  in  the 
year  preceding." 

The  day  on  which  this  petition  was  served.  Lady 
Cardross  carried  off  the  children  from  Scotland,  and 
took  up  her  residence  with  her  father  in  i«oudon. 
Thereupon  the  Earl  of  Buchan  presented  a  second 
complaint,  setting  forth  the  breach  of  interdict  thus 
committed,  and  praying  the  Lord  Ordinary  to  grant 
warrant  to  officers  of  the  law  to  take  possession  of  the 
children,  wherever  found,  and  deliver  them  to  the  pe- 
titioner, or  the  interim  custody  of  any  other  person 
whom  his  Lordship  might  approve. 

Lord  Cardross  had  left  a  deed  of  nomination,  in  which 
he  appointed,  along  with  Lady  Cardross  as  sine  qua 
nan,  and  his  father  the  petitioner,  Messrs  William 
Home,  W.S.,  and  Archibald  Gibson,  accountant,  to  be 
tutors  and  curators  to  his  children.  The  Lord  Ordi* 
nary  ordered  the  papers  to  be  communicated  to  these 
two  gentlemen,  who  gave  in  a  statement  disclaiming 
all  knowledge  of,  and  concurrence  in,  Lady  Cardross's 
proceedings. 

In  the  answers  which  had  been  given  in  to  the  ori- 
ginal petition,  Lady  Cardross,  besides  denying  the 
allegaUons  of  misconduct,  pleaded  specially,  that  the 
petition  was  altogether  ineompetent,  inasmuch  as  the 
Court  only,  and  not  the  Lord  Ordinary  on  the  bills, 
had  power  to  entertain  and  grant  its  prayer. 

The  Lord  Ordinary  having  delayed  the  case  for 
some  time,  with  the  consent  of  parties,  in  the  hope  the 
children  might  be  brought  back  under  an  extnyudicial 
arrangement,  at  length  pronounced  the  following  inter- 
locutor : 

'*  4th  May  1842 The  Lord  Ordinary  having  considered 

this  petition,  answers,  and  documents  produced,  and  heard 
counsel  thereon.  In  respect  of  the  objection  stated  to  the  com^ 
peteney  of  the  petition,  as  addressed  to  the  Lord  Ordinary  on 
the  bills,  makes  avizandum  with  the  case  to  the  First  Division 
of  the  Court,  and  appoints  the  petition  and  answers,  and  state- 
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ment  of  the  tutors,  to  be  printed  and  boxed  quam  primum,  that 
the  question  may  be  reported. 

**  Note. — The  Lord  Ordinary  baa  taken  tbis  case  to  report, 
as  involving  a  question  relative  to  the  powers  of  tbe  Judges 
officiating  in  tbe  Bill- Chamber  in  vacation,  whicb  it  is  of  great 
importance  to  tbe  community  to  bave  aucboritatively  settled. 
This  course  also  is  the  more  appropriate,  as  tbe  cause  on  its 
proper  merits  is  one  which  can  only  be  conducted  before  tbe 
Inner-House,  if  it  is  brought  into  Court  during  session. 

'*  Lord  Cardross,  tbe  eldest  son  of  the  Earl  of  Buchan,  died 
in  1836,  leaving  his  widow.  Lady  Cardross,  and  a  son  and  two 
daughters  in  infancy.  The  eldest  child,  a  daughter,  was  then 
only  about  four  years  of  age,  and  the  boy  was  not  more  than 
two  years  old,  so  that  be  is  at  present  only  about  seven  years 
old.  The  father  left  a  deed  of  nomination,  whereby  he  ap- 
pointed his  wife  Lady  Cardross,  his  father  tbe  Earl  of  Buchan, 
and  Messrs  William  Home,  W.S.,  and  Archibald  Gibson,  ac- 
countant in  Edinburgh,  to  be  tutors  and  curators  to  his  children, 
her  ladyship  being  declared  a  sine  qua  non, 

'*  The  present  petition,  addressed  to  the  Lord  Ordinary  on 
the  bills,  was  given  in  early  in  vacation  (8th  April  1842)  by 
tbe  Earl  of  Buchan.  It  set  forth  various  gross  improprieties 
in  tbe  conduct  of  Lady  Cardross,  which.  If  true,  unfitted  ber 
for  the  guardianship  of  these  children.  It  was  stated  that  a 
petition  for  tbe  removal  of  these  children  from  ber  house  bad 
actually  been  prepared  in  name  of  the  tutors,  and  boxed  to  tbe 
Court,  towards  the  close  of  last  session,  but  that  it  was  with' 
drawn  by  one  of  tbe  tutors,  in  tbe  expectation  that  she  would 
give  up  tbe  inftints  without  judicial  proceedings,  and  that  she 
bad  failed  to  do  so ;  that  the  children  were  thus  exposed  to 
great  basard  of  contamination,  from  being  kept  under  the  charge 
of  so  unworthy  a  parent ;  and  as  there  was  a  strong  suspicion 
that  she  bad  some  intention  of  carrying  them  abroad  beyond  the 
jurisdiction  of  this  Court,  tbe  noble  petitioner  prayed  the  Lord 
Ordinary  to  grant  an  immediate  warrant  to  take  tbe  children 
out  of  the  custody  of  her  ladyship,  and  to  place  them  under  the 
interim  care  and  custody  of  a  suitable  person  until  further  orders 
of  Court.  The  petition,  moreover,  prayed  for  an  interim  and 
immediate  interdict  against  the  respondent  removing  the  chil- 
dren from  the  jurisdiction  of  this  Court  pending  the  discussion. 

**  Assuming  tbe  allegation  in  the  petition  to  be  corrcfct,  the 
Lord  Ordinary  was  disposed  to  think  that  it  was  competent  for 
tbe  Judge  in  the  Bill-Chamber,  agreeably  to  tbe  more  recent  prac- 
tice in  analogous  cases,  to  entertain  it,  as  an  emerging  case  of 
urgency  and  necessity  in  a  class  of  c^ses  in  which  this  Court  has 
peculiar  and  exclusive  jurisdiction.  But  without  prejudging  any 
point  of  the  case,  tbe  Lord  Ordinary  appointed  the  petition  to 
be  eerved,  and  answers  lodged,  within  six  days  after  service, 
both  as  to  tbe  competency  of  tbe  present  application  in  point  oJf 
form  and  as  to  the  merits;  and  as  it  was  obvious,  that  whatever 
might  be  tbe  result  of  tbe  ultimate  consideration  of  the  case,  it 
was  indispensably  necessary  to  take  every  judicial  precaution  to 
prevent  the  children  from  being  carried  out  of  tbe  jurisdiction 
of  tbe  Court  in  tbe  mean  time.  The  Lord  Ordinary  accom- 
panied his  deliverance  with  an  interdict  in  the  following  terms : 
— '  And  in  the  mean  time  grants  the  interdict  as  craved,' till  tbe 
petition  and  answers  are  advised.' 

'*  Tbe  preceding  interlocutor  and  interdict  were  tenred  on 
Lady  Cardross  or  Saturday  the  9th  of  April,  as  instructed  by 
tbe  execution  of  a  messenger  produced ;  but  instead  of  giving 
effect  thereto,  it  appears  that  Lady  Cardross,  on  the  evening  of 
that  very  day,  made  her  escape  from  Scotland  with  the  children, 
and  it  has  since  been  discovered  that  she  has  carried  them  to  tbe 
house  of  her  father  I'a  London,  This  unwarrantable  step  on  the 
part  of  tbe  respondent  was  immediately  made  the  subject  of  a 
second  and  incidental  complaint  at  tbe  instance  of  the  Earl  of 
Buchan,  setting  forth  tbe  contempt  of  Court,  and  breach  of  in- 
terdict, and  praying  tbe  Lord  Ordinary  to  grant  warrant  to 
officers  of  the  law  to  take  possession  of  the  infants  wherever  they 
could  be  found,  and  to  deliver  them  to  the  petitioner,  or  to  any 
other  person  who  might  be  appointed  by  the  Court  to  take  in- 
terim charge  of  them,  agreeably  to  the  precedents  in  the  case  of 
Robb,  MMntosb  and  others,  in  whicb  warrants  to  the  preced- 
ing effect  were  granted  by  the  Court. 

**  Although  Lady  Cardross  had  left  the  country,  answers 
were  lodged  in  her  name  to  both  of  tbe  applications,  to  which 


of  course  the  attention  of  tbe  Court  will  be  particulatly  directed. 
When  these  papers  were  first  sent  to  avizandum,  tbe  Lord  Or- 
dinary directed  them  to  be  communicated  to  the  other  tutors, 
and  appointed  them  to  state,  under  their  band,  if  the  children 
had  been  carried  off  with  their  knowledge  or  concurrence, 
or  if  they  knew  where  they  were.  They  gave  in  a  state- 
ment disclaiming  all  knowledge  of,  and  concurrence  in  Lady 
Cardross's  proceedings,  and  stating  that  they  did  not  know 
where  the  children  were,  whicb,  if  possible,  aggravates  her 
ladyship's  misdemeanour  in  carrying  off  these  pupils  in  vio- 
lation of  tbe  interdict.  Nevertheless,  the  Lord  Ordinary  was 
averse  to  proceed  to  extremities  against  the  respondent,  if  there 
was  any  reasonable  prospect  of  her  being  brought  to  see  tbe  im- 
propriety of  her  conduct,  by  a  moderate  delay.  He  therefore 
had  sundry  conferences  with  tbe  learned  and  respectable  coun- 
sel who  act  for  both  parties,  and  at  the  request  of  her  ladyship's 
counsel,  and  with  consent  of  the  Earl  of  Bucban's  counsel,  he 
delayed  the  case  from  week  to  week,  in  hopes  that  the  children 
would  be  brought  back  and  placed  at  the  disposal  of  the  Court. 
It  afterwards  turned  out,  however,  that  Lady  Cardross  was  not 
to  be  persuaded  so  to  act. 

*'  In  these  circumstances,  tbe  Lord  Ordinary  bad  no  alterna- 
tive but  to  proceed  to  advise  tbe  cases.  Witb  regard  to  tbe 
first  petition,  founded  on  the  specific  charges  against  Lady  Car- 
dross therein  narrated,  it  must  first  be  determined  whether  tbe 
preliminary  objection  taken  to  the  competency  of  such  an  ap- 
plication to  the  Lord  Ordinary  on  the  bills  in  vacation  (though 
only  intended  for  the  interim  protection  and  safety  of  the  infants 
till  the  Court  meets),  be  maintainable?  From  tbe  great  import- 
ance of  that  question,  if  it  should  be  thought  subject  to  any 
serious  doubt,  it  is  proper  that  it  should  be  settled  as  soon  as 
possible  by  the  judgment  of  the  Court ;  and,  therefore,  tbe  Lord 
Ordinary  has  taken  it  to  report  by  the  prefixed  interlocutor. 

**  On  the  incidental  petition,  which  is  in  substance  a  com- 
plaint not  merely  for  breach  of  interdict,  but  for  a  grave  offence 
in  reference  to  infants  peculiarly  under  tbe  protection  of  tbe 
Court,  the  Lord  Ordinary  could  not  hesitate  as  to  the  course 
be  was  bound  to  take.  On  the  same  date  with  the  preceding 
interlocutor  (4th  May),  he  granted  a  warrant  of  search  to  all 
officers  of  the  law  to  discover  and  bring  back  the  children  to 
the  jurisdiction  of  this  Court ;  and  he  gave  tbe  usual  recom- 
mendation to  magistrates  in  England  and  abroad  to  gitre  tbeir 
aid,  if  necessary,  to  carry  that  warrant  into  effects  On  tbe  part 
of  Lady  Cardross  a  reclaiming  note  was  lodged  against  that  war- 
rant ;  but  the  Lord  Ordinary  holding  that  a  party  might  as 
well  hang  up  a  process«caption,  or  a  search-warrant  for  docu- 
ments abstracted  from  process  or  for  stolen  goods,  as  tbe  war- 
rant now  granted ;  and  therefore,  when  it  was  judiciall/  stated 
in  a  note  (on  9th  May)  that  the  children  bad  been  discovered 
in  London,  the  Lord  Ordinary  renewed  tbe  warrant,  and  added 
a  note,  recommending  strongly  to  the  magistrates  in  England 
to  indorse  it,  as  authorised  by  the  Act  64  Geo.  III.  cap.  186L 
That  question  will  of  course  be  reviewed  by  tbe  Court  in  con- 
sidering the  reclaiming  note  lodged  by  Lady  Cardroia  against 
tbe  warrant. 

*'  In  the  original  application  which  gave  rise  to  these  proceed- 
ings, and  which  is  now  reported  to  the.  Court,  tbe  chief  and 
prejudicial  question  to  be  determined  at  present  is,  whether  such 
an  application  for  the  protection  of  tbe  infisnts  ad  interim,  and 
till  the  meeting  of  the  Court,  was  competent  in  tbe  BM^Cham-' 
ber  f  With  deference,  had  it  been  necessary  for  the  Lord  Or- 
dinary to  give  his  own  decision  on  this  objection,  he  would 
bave  held  that  the  objection  to  the  competency  is  not  well 
founded. 

*'  It  is  not  known  whether  any  case  predsely  in  point  has 
occurred  before  in  tbe  Bill- Chamber ;  and  it  is  not  very  ea»y  to 
trace  the  practice  of  this  office  at  a  remote  period,  at,  from  the 
very  short  and  temporary  nature  of  the  jurisdiction,  few  points 
contested  in  it  seem  to  have  been  thought  worth  reporting.  Bat 
in  later  times,  it  has  been  uniformly  understood,  that  in  all 
cases  of  urgent  emergency  in  which  this  Court,  as  tbe  Supreme 
Court  of  Equity  in  Scotland,  would  be  bound  to  provide  an  ex- 
traordinary remedy,  if  the  case  occurred  during  session,  tbe 
Lord  Ordinary  is  entitled  and  required  to  authorise  a  similar 
remedy  during  vacation,  so  as  to  protect  parties,  and  provide 
against  mischief,  tiH  the  sitting  down  i^the  Court, 
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*'  Thii  is  very  distinctly  explained  by  Mr  BevcHdge  in  bis 
Forms  of  Process,  Vol.  I.  p.  228-29;  in  which,  after  obscrv- 
injjT  that  this  Court  has,  almost  since  the  very  date  of  itn  insti- 
tution in  1532,  possessed  the  power  of  providing  for  the  sur- 
cease of  justice  in  the  inferior  judicatories,  he  proceeds  to  state, 
that  the  *  Lord  Ordinary  on  the  bills,  as  possessing  the  dekyated 
powers  of  the  Court  in  time  of  vacation,  grants  similar  commis- 
sions ad  interim,*  He  then  gives  the  cases  of  an  interim  Judge- 
Admiral  named  by  Lord  Meadowbank  officiating  on  the  bills  in 
1810;  of  an  interim  Sheriff-depute  named  by  another  Lord 
Ordinary  in  the  same  year,  and  of  an  interim  Commissary-Clerk 
named  by  Lord  Alloway  in  1814.  During  this  very  vacation 
the  present  Lord  Ordinary  named  an  interim  keeper  of  tbe  re-, 
gister  of  entails  in  the  room  of  the  late  Mr  Ferguson. 

**  On  the  same  principle,  when  the  property  of  infants  or 
lunatics  is  exposed  to  immediate  loss  or  dilapidation  during  va- 
cation, the  Lord  Ordinary  on  the  bills  may  appoint  a  factor 
loco  tutoris  to  act  till  the  Court  meets.  There  are  several  re- 
cent instances  of  this  on  record. — See,  in  particular,  the  case  of 
Ellis,  in  December  1836;  15  Shaw,  236;— and  of  Mrs  Eliza- 
beth Allan,  16th  May  1838 ;  16  Shaw,  p.  1008. 

**  If,  however^  the  Lord  Ordinary  on  the  bills  can  make  an 
interim  appointment  to  secure  the  property  of  infants,  and  other 
unprotected  parties,  it  is  thought  that  be  must,  a  fortiori,  be 
entitled  and  bound  to  protect  their  persons  from  injury  or  ab- 
duction, and  direct  them  to  be  placed  in  safe  custody,  if  tbe 
guardians  with  whom  they  are  placed  turn  out  to  be  grossly 
unfit  for  the  charge.  The  Lord  Ordinary  gives  no  opinion  on 
the  truth  of  the  charges  against  the  respondent,  as  there  has 
l>een  as  yet  no  opportunity  for  any  proof  with  respect  to  them. 
But  in  order  to  test  the  competency  of  the  application,  the  facts 
set  forth  in  its  narrative  must  be  assumed ;  and  if  these  shall 
be  substantiated,  it  is  thought  that  the  infants  should  not  be 
allowed  to  remain  one  day  longer  under  the  roof  of  the  respon** 
dent. 

'*  In  the  meantime,  tbe  unhappy  step  which  she  has  taken, 
of  flying  from  the  country  with  the  children,  without  the  con- 
sent or  knowledge  of  the  other  tutors,  is  of  itself  a  high  delin- 
quency, and  such  a  proceeding,  in  a  well-known  case,  formed 
the  chief  ground  for  removing  a  tutor  altogether  from  his  office. 
See  the  case  of  Robb,  (Fac.  Coll.,  14th  November  1817.)  In 
every  view,  the  respondent,  by  withdrawing  from  the  country, 
has  forfeited  all  title  to  that  strong  presumption  of  innocence 
extended  in  general  to  accused  parties,  and  deprive  her  of  all 
right  to  the  custody  of  these  children  pending  the  discussion, 
when  she  has  shown  that  she  can,  with  so  little  scruple,  set  the 
authority  of  the  law  at  defiance. 

"  With  regard  to  the  title  of  the  noble  petitioner,  it  would 
obviously  be  premature  to  enter  on  this  till  the  jurisdiction  of 
tbe  Lord  Ordinary  is  ascertained.  He  may  add,  however,  that 
if  it  be  found  that  the  Judge  in  the  Bill-Chamber  has  jurisdic- 
tion, he  conceives  that  Lord  Bucban  has  a  good  title  to  insist 
in  the  present  application.  Indeed,  it  is  supposed  that,  in  a  case 
of  this  sort,  tbe  Court  will  readily  listen  to  a  complaint  at  the 
instance  of  any  relative  of  the  pupils,  to  induce  them  to  do  what 
is  manifestly  necessary  for  the  benefit  and  relief  of  the  children. 
No  doubt  a  complaint  at  tbe  instance  of  the  other  tutors  would 
also  have  been  sustained, — ^bnt  if  they  decline  or  delay  to  do 
what  is  necessary  to  reclaim  the  infiints,  from  any  doubt  as  to 
their  power  to  act,  without  the  co-tutor,  who  is  a  sine  qua  non, 
or  from  any  peculiar  views  as  to  their  duty,  under  the  circum- 
sTances  admitted  in  their  own  statement,  the  grandfather  is  the 
more  called  upon  to  interfere  to  have  the  pupils  placed  imme- 
diately with  a  respectable  person  qualified  to  take  charge  of 
them." 

Of  the  same  date  with  the  above  interlocutor,  tlie 
Lord  Ordinary  granted  warrant,  as  craved,  in  the  se- 
cond petition. 

Against  this  warrant  the  respondent  lodgeci  a  re- 
claiming note,  which  being  advised  with  the  interlocu- 
tor making  avizandum,  the  Court  resolved  to  consult 
with  the  Judges  of  the  Second  Division. 

Thereafter,  the  cause  being  again  advised, 

Lord  President Agreeably  to  our  resolution,  we  have  con- 
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suited  with  the  Judges  of  the  other  Divbion,  who  agree  with 
us  in  thinking,  that  under  the  extraordinary  circumstances,  tbe 
petition  to  the  Lord  Ordinary  on  the  bills  was  not  incompetent, 
and  that  the  proper  form  of  proceeding  was  by  petition,  and  nut 
by  suspension  and  interdict. 

Itord  Mackenzie. — I  am  clear  as  to  tbe  competency  of  the 
proceedings.  The  general  power  of  the  Court,  in  ca^es  of  this 
nature,  is  not  disputed  ;  and  in  vacation,  tbe  Lord  Ordinary  on 
the  bills  has  undoubtedly  power  to  give  any  order  that  may 
be  necessary  to  keep  matters  entire  for  the  final  disposal  of  the 
Court.  Here  nothing  more  was  asked,  or  has  been  done.  The 
respondent's  counsel  argues,  that  all  which  the  Lord  Ordinary 
could  do,  was  to  order  matters  to  be  restored  to  the  state  in 
which  they  were  before,  and  that  this  would  have  been  accom- 
plished by  ordering  the  children  to  be  brought  to  Scotland,  but 
still  leaving  them  in  the  custody  of  the  mother  as  before.  I 
cannot  think  so.  The  object  was  to  put  them  in  safe  custody; 
but  how  can  it  be  said  that  they  would  have  been  in  safe  cus- 
tody, if  left  with  a  party  who  had  shown  such  a  lawless  incli- 
nation as  to  run  away  with  them  in  direct  defiance  of  the  autho- 
rity of  the  Court  ? 

Lord  FuUerton, — I  am  of  the  same  opinion.  There  is  a  de- 
legation of  power  to  tbe  Lord  Ordinary  on  tbe  bills  entitling 
him  to  take  any  step  that  may  be  necessary  to  keep  matters 
entire  till  the  Court  have  an  opportunity  to  decide.  The  peti- 
tion is  clep.rly  put  on  this  ground,  and  I  see  no  reason  to  doubt 
of  its  compel ency. 

The  Court  adhered. 

Lord  Ordinary^   Cuninghame. — Act,  Rutberfurd,   Moir ;   C. 

H.  Miller,  W.S.,  Ayent Alt,  G.  Bell;  T.  S.  Fairley,  W.8., 

Ayent B.  C/erA.— [H.B.] 


21th  May  1842. 

Second  Division. — (G.  D.  F.) 

No.  179. — William  Landbll,  Pursuery  v,  William 

Pdbves,  Defender, 

Process  —  Relevancy — Agent  and  Client — A  summons  at  the 
instance  of  a  client,  to  render  a  law-ayent  liable  for  certain 
law  expenses  and  damayes  arisiny  out  of  the  use  of  a  border 
warrant,  which  had  been  obtained,  as  alley ed,  on  the  proper 
usual  employment  of  the  ayent,  and  which  the  Court  found  to 
be  illeyal,  held  relevant,  thouyh  not  averriny  iynorance,  or 
want  qjf  professional  skill,  or  yross  neylect  in  the  proceedinys. 

Landell  having  employed  the  defender  in  regard  to 
a  debt  alleged  to  be  due  to  him  by  a  Mrs  Brodie  or 
I^ndelly  who  was  resident  generally  at  Berwick-on« 
Tweed,  but  at  the  time  of  the  employment,  was  living 
at  tbe  village  of  Ayton,  in  Berwickshire,  raised  a  sum* 
mons,  which  averred  that  the  pursuer  being  desirous 
of  obtaining  a  settlement  of  the  debt  through  the  Courts 
in  Scotland,  applied  to  Purves, 

"  in  order  that  the  latter,  as  his  professional  agent,  might  ad* 
vise,  and  might  adopt  what  legal  measures  were  necessary  for 
making  the  said  Mrs  Margaret  Brodie  or  Landell  amenable  to  the 
Scotch  Courts:  That  the  said  William  Purves  accordingly  ad- 
vised the  pursuer  to  apply  for  a  border  warrant  to  apprehend  the 
person  of  the  said  Mrs  Mai^aret  Brodie  or  Landell,  until  she 
should  find  sufficient  caution  acted  in  the  Sheriff-court  books  of 
Berwickshire,  that  the  debt  due  to  the  pursuer  should  be  made 
forthcoming  as  accords,  and  a  domicile  appointed  within  (be 
said  county  of  Berwick  at  which  she  might  be  cited,  and  that 
as  well  dejudicio  sisti  nsjudicatum  solvi :  That  the  said  William 
Purves  represented  to  the  pursuer  that  this  mode  of  procedure 
was  proper  and  legal,  and  the  said  William  Purves  being  a  re- 
gular licensed  agent  or  procurator  before  the  Sheriff-court  of 
that  county,  the  pursuer  relied,  and  was  entitled  to  rely  on  the 
accuracy  and  correctness  of  these  representations :  That  the  said 
William  Purves  accordingly,  as  the  professional  agent  and  ad- 
viser of  the  pursuer,  with  (he  view  of  obtaining  SHid  warrant, 
did  lodge  with  James  Bell,  Esq.,  Sheriff-clerk  of  Berwickshire 
(the  official  person  with  whom  applications  of  this  kind,  in  tifte 
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county  of  Berwick,  fall  to  be  lodged),  the  information  to  be 
produced  in  the  course  of  the  process  to  follow  hereon,  relative 
to  the  di^bt  due  to  him  by  the  said  Mrs  Margaret  Brodie  or 
Landell,  and  that  nearly  in  the  terms  above  narrated ;  and  in 
addition  to  said  information,  the  pursuer,  at  the  desire  of  the 
said  William  Purves,  emitted  an  oath  in  presence  of  the  said 
James  Bell,  to  the  following  effect :~'  Dunse,  6th  Juhf  1836. 
—The  before-designed  William  Landell  being  solemnly  sworn 
and  examined,  depones.  That  what  is  contained  on  this  and  the 
preceding  pages,  is  a  just  and  true  statement :  That  no  part  of 
the  sums  therein  mentioned  has  been  paid.  All  which  is  truth, 
as  he  shall  answer  to  God.'  (Signed)  *  W.  Landsll — Jamei 
Bell.'  That  the  pursuer  himself  was  ignorant  of  the  correct 
mode  of  legal  procedure  in  cases  of  this  kind ;  but  the  said  Wil- 
liam Purves  obtained  a  warrant  in  favour  of  the  pursuer  from, 
and  signed  by  the  said  James  Bell  in  the  following  terms : — 
'These  are  granting  warrant  to  messengers-at-arms,  Sheriff- 
officers  and  their  assistants,  to  pass,  search  for,  seek,  take,  ap- 
prehend, and  arrest  the  person,  goods  and  gear  of  Mrs  Margaret 
Brodie  or  Landell,  of  the  burgh  of  Berwick-upon-Tweed,  widow 
of  the  deceased  Mark  Landell  in  Coldingham  Hill,  and  incarcer- 
ate her  in  the  jail  of  Greenlaw,  at  the  instance  of  the  said  Wil- 
liam Landell,  tenant  in  Swinton  Greenriggs,  in  the  county  of 
Berwick,  whose  claim  or  demand  upon  the  said  Mrs  Margaret 
Brodie  or  Landell  is  £720  Sterling,  and  also  £360  Sterling, 
subject  to  the  liferent  of  the  said  £360  Sterling  to  the  said  Mrs 
Margaret  Brodie  or  Landell,  during  all  the  days  of  her  life, 
therein  to  remain  aye  and  until  she  shall  find  sufficient  caution 
acted  in  the  Sheriff-court  books  of  Berwickshire  that  the  same 
shall  be  made  forthcoming  as  accords,  and  appoints  a  domicile 
ivithin  the  said  county  of  Berwick,  at  which  she  may  be  cited, 
and  that  as  well  di  judicio  sUti  as  judicatum  solvi.  Given  at 
Greenlaw,  the  sixth  day  of  July  eighteen  hundred  and  thirty- 
six  years.'   (Signed)  *  James  Bell.'  " 

The  summons  then  stated  that  the  pursuer,  by  the 
directions  of  Purves,  paid  the  fees  for  this  warrant, 
which  was  thereafter  executed  by  an  officer  in  the  em- 
ployment of  the  defender,  and  that,  in  consequence, 
Mrs  Landell  was  incarcerated  in  the  jail  of  Greenlaw, 
from  which  she  had  been  liberated  on  bond  granted 
by  a  party  for  her  appearance  in  Court  to  answer 
any  action,  and  likewise  for  payment  of  the  debt, — all 
of  which  proceedings,  it  was  alleged,  the  said  defender 
conducted.  An  action,  it  was  stated,  was  then  raised 
in  this  Court  by  the  pursuer  against  the  debtor,  who 
pleaded  as  a  preliminary  defence,  that  neither  being 
domiciled  in  Scotland,  nor  having  any  property  or 
effects  in  it,  she  was  not  within  the  jurisdiction  of  the 
Court  of  Session,  and  that  the  irregular  and  illegal  pro- 
ceedings which  were  adopted  to  force  her  within  the 
jurisdiction  of  the  Scotch  courts,  were  altogether  in- 
effectual for  that  purpose. 

The  summons  then  proceeded  to  set  forth,  that 
copies  of  the  defences  were  delivered  to  the  defender, 
who, 

"  a^  agent  foresaid,  during  the  dependence  of  the  said  action, 
applied  to  the  said  James  Bell  and  others  for  information  as  to 
the  practice  of  granting  border  warrants,  and  in  general  for  all 
information  necessary  for  conducting  the  said  process  at  the  in- 
stance of  the  pursuer,  which  the  said  William  Purves  transmit- 
ted to  the  pursuer's  Edinburgh  agents ;  and  the  said  William 
Purves  was  thus  fully  aware  of  the  said  process,  and  of  the 
pleas  maintained  by  the  said  Mrs  Margaret  Brodie  or  Landell." 

The  result  of  the  case  was  then  set  forth,  which  was, 
that  the  Second  Division  of  the  Court,  28th  January 
1838  {anecj  Vol.  X.  p.  231),  on  the  report  of  Lord 
Jeffrey,  dismissed  the  action ;  and  it  was  stated  that 
this  judgment,  and  the  Lord  Ordinary's  opinion  against 
'<  the  gross  irregularity  and  nullity"  of  the  warrant,  was 
at  the  time  communicated  to  the  defender. 


It  was  then  set  forth  that  Mrs  Landell  brought  an  ac- 
tion against  the  pursuer,  and  also  against  the  Sheriff- 
clerk,  to  recover  damages  for  wrongous  imprisonment,  in 
which  she  succeeded  in  obtaining  a  verdict  of  £500  da- 
mages against  the  former,  and  £300  damages  as  against 
the  latter; — the  expenses  connected  with  these  proceed- 
ings, and  also  the  damages,  had  all,  it  was  subsumed, 
been  incurred  in  consequence  of  the  illegal  warrant, 
and  the  defender  was  hence  liable  to  him  in  relief.  The 
summons  then  contained  the  necessary  conclusions  for 
payment  and  relief. 

The  defender  pleaded  that  the  action  was  not  rele- 
vantly laid.  The  plea  was  as  follows : — Because,  even 
on  the  supposition  that  the  pursuer's  statement  was  in 
all  respects  correct,  the  summons  does  not  set  forth 
any  facts  relevant  to  subject  the  defender  in  liability 
in  terms  of  its  conclusions.  It  is  not  alleged  that  he 
exhibited  gross  ignorance  and  want  of  professional  skill, 
or  that  he  was  guilty  of  gross  neglect  in  the  oonduet 
of  the  judicial  proceedings  adopted  by  the  pursuer 
against  Mrs  Landell,  or  that  he  violated  any  law  or  re- 
gulation of  the  Court  before  which  he  is  said  to  have 
acted  in  the  matter  as  the  pursuer's  professional  agent. 
The  summons  contains  no  such  allegations.  Ob  the 
contrary,  the  damage  of  which  the  pursuer  seeks  re- 
paration and  relief  resulted  from  no  act  over  which  the 
agent  had  any  control,  but  from  an  inveterate  practice 
of  the  Court  before  which  he  was  a  licensed  practitioner 
being,  in  the  matter  of  border  warrants,  found  to  be 
illegal.  The  duty  of  the  agent  would,  in  such  a  case, 
be  to  lodge  the  <  information  for  the  warrant,'  while  its 
validity  or  legal  effect  would  rest  with  those  by  whom, 
according  to  the  practice  of  the  Court,  the  warrant  was 
issued. 

The  Lord  Ordinary  pronounced  tKe  following  inter- 
locutor : 

'*  I9th  March  1842 — The  Lord  Ordinary  having  beard  par- 
ties,  and  considered  the  process,  sustains  the  defence  of  irrele- 
vancy, and  assoilzies  the  defender,  and  decerns :  Finds  the  de- 
fender entitled  to  expenses ;  appoints  an  account  thereof  to  be 
lodged,  and  remitted  to  the  auditor  to  tat  and  report. 

"  Noi0 — The  Lord  Ordinary  sent  this  case  to  the  Issve 
Chamber,  because  he  thought  that  any  unavoidable  question  of 
law  that  might  arise  would  be  disposed  of  most  aatisf«ccorily  at 
a  trial.  But  it  having  been  brought  back  without  an  iaaue,  and 
both  parties  preferring  to  have  the  relevancy  settled  now,  be 
gives  his  judgment  on  it. 

"If  all  the  matter  in  the  condescendence  and  answers,  and 
still  more  in  the  defences,  could  be  competently  taken  into  view, 
a  trial  of  the  facts  could  not  be  avoided ;  but,  correctly  tpeakiug, 
the  sole  point  is,  does  the  lummons  present  a  relevant  case  for 
the  relief  sought  ? 

"  The  Lord  Ordinary  thinks  it  does  not,  and  thb  simply  be- 
cause it  neither  sets  forth  negligence  nor  ignorance,  nor  any  other 
ground  for  making  a  Uw-ageut  responsible  to  his  employer  for 
a  legal  error.  The  responsibility  of  one  party  to  another  party 
is  a  different  affair,  and  depends  on  different  principles ;  but  all 
that  an  employer  has  a  right  to  expect  from  his  agent  ia  due 
skill  and  care.  This  principle  was  distinctly  recognised  in  the 
two  important  and  well-considered  recent  cases  of  Rowand  and  of 
Lang,  particularly  in  the  House  of  Lords,  where  it  was  laid  down 
that  a  solicitor  is  not  answerable  for  every  mistake  in  point  of 
law,  w&en  be  does  not  take  it  upon  himself  to  '  depart  from  the 
crdinarjf  and  beaten  cour§e,*  Not  only  is  nothing  of  the  kind 
allegiid  here,  but  at  the  bar  every  thing  of  the  kind  was  expressly 
disclaimed,  and  the  action  was  maintained  merely  on  the  fact 
that  the  warrant,  said  in  the  summons  to  have  been  recom- 
mended, obtained  and  executed  by  the  defender,  has  been  found 
to  be  *  illeffat  and  irregulmr,*  So  it  hu^   But  its.havii^  been  so 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


419 


is  not,  of  itself,  inoonsisCunt  with  the  defender's  having  the  best 
possible  reason  for  believing  that  it  was  regular  and  lawful. 
Now  the  pursuer  does  not  say  that  the  defender  acted  unskil- 
fully ornegligently.  He  says  the  reverse.  In  this  situation, 
though  it  be  bard  on  the  pursuer  to  have  to  pay  such  a  sum  to 
the  party  he  was  the  cause  of  injuring,  it  would  be  much  harder 
that  this  misfortune  should  be  laid  on  the  agent  from  whom  he 
purchased  nothing  but  adequate  skill  and  care,  both  of  which  he 
does  not  deny  that  he  had. 

"  The  pursuer  endeavoured  to  distinguish  the  case  of  an  in- 
Jringement  of  pergonal  liberty  by  a  warranty  from  other  cases.  In 
so  far  as  the  agent's  responsibility  is  concerned,  the  Lord  Or- 
dinary sees  no  ground  for  any  such  distinction.  Chu  an  agent 
be  required  to  do  more,  even  in  cases  of  warrants  and  of  personal 
liberty,  than  to  give  his  client  due  intelligence  and  due  caution  V* 

The  pursuer  having  reclaimed,  the  Court,  at  advising, 
pronounced  the  following  interlocutor : 
**  Alter  the  interlocutor  complained  of;  find  the  summons  rele- 
vant, and  remit  to  the  Lord  Ordinary  to  proceed  further  in  the 
cause,  reset  ving  all  questions  of  expenses."  ^ 

Lord   Ordinary^  Cockburn Act,  J.  S.   More;  Greig  and 

Morton,  W.S.,  Agents, — Alt,  Whigham;  Ainslie,  Macallan  and 
Graham,  W.S.,  Agent* |.G.  D.F.J 


2Sih3Iay  1842. 

First  Division (H.  B.) 

No.  1 80. — Rev.  Alexander  Cumming  and  Others 
(Hector  Swans<m*s  Trustees)^  and  William  Swan- 
son,  Pursuers,  v.  William  Williamson,  Defe^ider, 

JLandlord  and  Tenant — Rent,  Consignation  of — Process —  Cir- 
ciunstanceg  in  which,  after  defences  were  lodged,  but  before  the 
record  was  closed,  consignation  was  ordered,  to  a  modified 
amount,  of  arrears  of  rent  alleged  to  be  due. 

The  Rev.  Alexander  Cumming  and  others  (Hector 
Swanson's  trustees),  and  William  Swanson,  pro  in- 
diviso  proprietors  of  the  lands  of  Leithliead  and  others, 
brought  an  action  against  William  Williamson,  the  ten- 
ant in  the  lands,  in  which,  on  the  statement  that  the 
rent  was  £70  per  annum ;  that  of  this  rent  no  more  had 
been  received,  during  the  four  years  from  Martinmas 
1836  to  Martinmas  1840,  than  £55.  12. 10. ;  and  that 
the  lands  were  impoverished  and  injured  by  improper 
cultivation, — ^they  concluded  for  payment  of  the  sum  of 
£280,  with  interest,  under  deduction  of  the  partial  pay- 
ments, and  also  of  the  sum  of  £300,  more  or  less,  as 
compensation  for  the  loss  and  damage  sustained  through 
improper  cultivation. 

The  defender  stated  in  his  defences,  that  he  had 
signed  a  missive  of  lease  agreeing  to  pay  £70  of  rent, 
but  that  the  proprietors  had  engaged  to  repair  the  man- 
sion-house and  other  buildings,  and  the  fences  upon 
the  farm  ;  and  though  he  had  repeatedly  called  upon 
them  to  fulfil  this  part  of  their  engagement,  they  had 
failed  so  to  do.  The  loss  thus  sustained  by  him  annually 
was  not  less  than  £30 ;  and  William  Swanson,  one  of 
the  pro  indimso  proprietors,  was  so  conscious  of  this, 
that  he  had  offered  to  make  a  deduction  of  £20  for 
each  of  the  four  years  on  which  arrears  were  said  to 
be  due,  making  a  deduction  in  all  of  £80.  The  defen- 
der altogether  denied  the  allegation  of  improper  ma- 
nagement. After  the  defences  were  lodged,  but  before 
the  record  was  closed,  the  pursuers  moved  for  consig- 
nation of  the  rents  sued  for ;  and  the  Lord  Ordinary 
pronounced  an  interlocutor  ordering  consignation  to 
the  amount  of  £144.  7.  2.,  being  at  the  rate  of  £50 
for  each  year  In  arrear,  under  deduction  of  the  partial 
payments. 


The  defender  reclaimed,  and  pleaded — That  as  the 
record  was  not  closed,  and  the  leading  averments  of  the 
pursuers  were  denied,  the  order  for  consignation  was  in- 
competent, or,  if  not  altogether  incompetent,  ought,  in 
the  circumstances,  to  be  restricted  to  a  much  smaller 
sum* 
.    At  advising. 

Lord  President, — The  novelty  here  is,  that  consignation  is 
ordered,  when  nothing  more  has  been  done  than  to  lodge  de- 
fences. I  am  not  prepared  to  say  that  this  may  not  be  done  in 
circumstances  where  great  delay  has  taken  place.  Here  nearly 
four  years'  rent  are  due,  and  action  has  been  brought  for  £280. 
under  deduction  for  a  partial  payment,  reducing  it  to  about  £230. 
The  defender's  answer  is,  that  the  proprietors  have  not  fulfilled 
their  part  in  the  contract,  and  that,  in  the  circumstances,  consig- 
nation is  incompetent.  I  cannot  see  the  least  incompetency ;  but 
the  only  question  which  occurs  to  me  is,  whether  the  amount 
of  the  sum  ordered  should  not  be  diminished? 

Lord  Mackenzie I  admit  that  there  is  no  absolute  rule  as 

to  consignation  before  the  record  is  closed.  Indeed  the  Judi  • 
cature  Act  does  not  allow  any  absolute  rule.  When  there  is 
an  admission  in  the  defences  that  a  sum  is  due,  there  can  be  no 
objection  to  an  order  for  consignation  ;  and  the  only  question  is, 
if  the  Lord  Ordinary  has  correctly  interpreted  the  statement  in 
the  defences  as  amounting  to  a  substantial  admission. 

Lord  Fullerton In  that  part  of  the  defences  where  the  de- 
fender estimates  his  annual  loss  at  £30,  there  is  something  very 
like  an  admission  that  the  lands  are  worth  £40. 

The  Court  pronouncect  the  following  interlocutor : 

"  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  ordering 
consignation,  but  restrict  the  sum  to  be  consigned  to  £100  Ster- 
ling, and  allow  fourteen  days  from  this  date  for  compliance  with 
the  order  of  consignation ;  of  new  decern  for  the  expense  of 
iextract,  if  necessary." 

Lord    Ordinary,  Murray Act.    Patlon ;    Wm.    Saunders, 

S.S.C,  Agent Alt,  Pattison ;  David  Wight,   W.S.,  Agent, 

— B.  C/erA.— rH.B.] 


26/A  May  1842. 
Second  Division. — (G.D.F.) 

No.  181. — Messrs  Haldane  and  Abbot,  Pursuers 
and  Advocators,  v,  Alexander  Fraser,  ancf  Angus 
Gray,  his  Trustee,  Defenders  and  RespondeiUs, 

Agreement — Construction — Jury  Cause — In  regard  to  a  writ- 
ten agreement,  by  which  a  party  was  bound  to  supply  certain 
commission-agents  "  with  one  puncheon  of  whisky  per  week,'* 
**  the  same  to  be  delivered  free  at  D.,  in  puncheons,  hogsheads 
and  half' hogsheads :  it  being  understood  that  not  more  than 
one  half-hogshead  per  week  shall  be  required'* — Held  that  the 
true  construction  was,  that  the  obligant  was  hound  to  deliver 

•    the  whisky  at  the  rate  of  one  puncheon  per  week. 

Excise  Laws~.5  Geo.  IV.  c.  74;  6and  6  Gul.  IV,  c. 63— Agree- 
ment—  Where  a  party  agreed  to  supply  another  with  one  pun- 
cheon  of  whisky  per  week,  the  same  to  be  delivered  in  pun- 
cheons,  hogsheads,  and  half-hogsheads,  and  it  was  pleaded, 
that  the  agreement  was  null  under  the  Excise  laws,  in  respect 
the  agreement  should  have  been  made  by  the  imperial  gallon,  or 
by  some  multiple  or  aliquot  part  thereof-^ Held  that  the  plea 
was  not  applicable. 

The  respondent  addressed  the  following  letter  to  the 
advocators:  . 

"  Dundee,  2M  Dee.  1835. 
"  Meaari  Haldane  &  Abbot. 

*'  Gentlemen — I  hereby  agree  to  supply  yon  from  pur  dis- 
tillery, Pitcarmick,  with  one  puncheon  whisky  per  week,  until 
the  10th  October  1S36,  commencing  at  the  8th  of  January  1836. 
The  same  to  be  delivered  free  at  Dundee,  in  puncheons,  hbdn., 
and  half-bbda. :  it  being  understood  that  not  more  than  one  half, 
fahd.  per  week  shall  be  required,  price  78.  6d.  per  gallon." 

(Signed)        **  AtEX.  Fbaseb." 
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'*  The  amount  from  time  to  time  to  be  drawn  for  at  from  10 
to  12  days  from  date  of  Bending  out." 

(Signed)        "  A.  Frasee." 

The  respondent  thereafter  delivered  a  supply  of 
whisky  to  the  advocators,  according  to  the  quantities 
specified  in  orders  transmitted  by  them  to  the  respon- 
dent, amounting  to  about  1353  gallons,  between  18th 
Januiary  1836  and  21st  June  thereafter;  and  the  same 
was  settled  for  by  drafts  on  the  advocators.  This  aqua 
was  sent  by  the  respondent  to  the  dealers  who  were 
indicated  in  the  orders  of  the  advocators. 

Thereafter  the  advocators  raised  a  summons  in  the 
Sheriff-court  of  Perth  against  the  respondent,  averring 
that  the  respondent  had  failed  to  implement  the  bar- 
gain, in  respect  the  proper  quantity  of  whisky  had  not 
been  sent  weekly  as  agreed  on ;  that  twenty-eight  pun- 
cheons were  undelivered ;  and  therefore  concluding  for 
damages  for  the  non-implement. 

In  defence,  the  respondent  stated  that  the  fault  lay 
with  the  advocators,  who,  as  commission-agents,  having 
no  spirit-license,  ought  to  have  continued  sending  in- 
structions to  the  respondent  as  to  the  quantity  required, 
and  in  regard  to  the  parties  to  whom  it  was  to  be 
delivered  by  the  respondent;  but  as  they  had  failed 
in  this,  there  was  no  ground  for  damages.  The  more 
especially  were  these  orders  necessary,  as  the  advo- 
cators had  no  spirit- license  themselves ;  and  it  was  es- 
sential to  the  respondent  to  know,  by  a  specific  order, 
the  quantity  wanted,  and  the  party  to  whom  it  was  to 
be  addressed,  with  the  view  of  taking  out  the  pro- 
per permit  to  allow  the  goods  to  be  taken  into  the 
dealer's  stock.  As  these  orders  had  never  arrived,  he 
concluded  that  the  advocators  were  not  desirous  for 
a  further  supply,  and  pleaded — I.  That  by  the  laws 
of  Excise,  and  the  usage  of  trade,  the  pursuers  were 
bound,  in  order  to  enable  the  defender  to  perform  his 
part  of  the  agreement  libelled,  to  furnish  him  with  re- 
gular orders  for  each  quantity  of  spirits,  specifying  the 
name  of  the  person  to  whom  they  were  to  be  transmit- 
ted :  2.  That  having  failed  to  do  so,  the  defender  was 
not  bound,  or  indeed  entitled  to  transmit  the  spirits ; 
and  the  pursuers  having  delayed  for  a  length  of  time 
to  send  him  any  such  orders,  the  defender  was  entitled 
to  conclude  that  they  did  not  mean  to  abide  by  the 
agreement  libelled,  and  was  accordingly  entitled  other- 
wise to  dispose  of  the  produce  of  his  distillery :  3.  That 
the  pursuers  are  not  now  entitled,  after  such  negligence 
and  breach  of  obligation  on  their  part,  to  insist  on  per- 
formance from  the  defender,  or  to  claim  damages  from 
him  for  non-performance. 

After  a  record  had  been  made  up,  and  a  proof  hine 
inde  led,  the  respondent  put  on  record  the  following 
plea: — 1.  The  contract  libelled  on  did  not  afford  any 
competent  or  relevant  ground  of  action,  the  same  not 
having  been  made  by  the  imperial  gallon,  or  by  any 
multiple  or  aliquot  part  thereof,  and  being  therefore 
null  and  void  under  the  Acts  5  Geo.  IV.  c.  74,  and  5 
and  6  William  IV.  c.  63. 

The  advocators  pleaded — That  a  party  agreeing  to 
supply  another  with  a  specified  commodity,  is  bound 
either  to  give  delivery,  or  pay  the  damage  occasioned  by 
his  non-fulfilment  of  the  agreement,  and  the  buyer  is 
entitled  to  insist  for  either  alternative. 

The  Sheriff  substitute  pronounced  the  following  in- 
terlocutor : 


"  Perth^  2Sth  Auffusi  1840. — Having  adviied  the  proceM,  re- 
pelt  the  plea  of  the  defender,  urged  now  for  the  first  time  on 
the  Statutes  providing  for  uniformity  in  weights  and  measures, 
but  finds  that  the  missive  libelled  on  is  not  sufficient  to  support 
an  action  of  damages  founded  on  non-implement  of  the  contract 
therein  expressed,  in  respect  that  the  terms  thereof  are  not  suflfi* 
ciently  clear  and  consistent,  as  to  the  extent  of  the  obligation 
thereby  imposed  on  the  defender.  Eraser,  and  finds  that  the 
nature  of  the  transactions  following  on  the  said  missive  do  not 
sufficiently  explain  the  meaning  thereof,  or  support  the  pursuers* 
claim  under  the  same;  therefore  astoilsies  the  said  defender 
from  the  conclusion  of  the  action ;  finds  the  pursuers  liable  in 
expenses,  of  which  allows  an  account  to  be  lodged,  and  taxed, 
and  decerns.  (Signed)        "  Hugh  Barclat/' 

'*  NoU — Perhaps,  under  the  Act  of  Sederunt  applicable  to 
inferior  courts,  the  defenders  are  not  excluded  from  their  plea 
in  law  foanded  on  the  Statutes  as  to  weights  and  measures, 
only  they  behoved  to  have  been  subjected  to  costs  for  the  de- 
lay in  stating  their  plea ;  but  the  plea  appears  bad.  The  Sta- 
tutes are  intended  to  abolish  local  standards.  The  first  Sta- 
tute in  date,  allowed  sales  by  local  denomination  where  the 
rate  of  conversion  was  stated.  The  latest  Statute  wisely  took 
away  this  liberty,  and  required  that  contracts  be  made  according 
to  imperial  standard,  and  by  no  other.  But  there  is  a  provision 
not  previously  so  essential,  exempting  sales  by  any  vessel  *  not 
represented  as  containing  any  amount  of  imperial  measure,  or  of 
any  fixed  local  or  customary  measure.'  In  this  way,  it  is 
thought  that  not  merely  sales  by  the  slump  where  the  article 
is  seen,  but  sales  by  the  slump,  such  as  a  cart  load,  a  ship 
load,  a  puncheon  or  barrel,  are  good  sales,  where  the  price 
is  either  fixed  by  the  slump,  or  as  (in  the  present  case)  by  the 
number  of  imperial  measures  the  vessel  may  be  found  to  con- 
tain. There  no  doubt  may  exist  questions  as  to  what  sack 
vessels  should  contain,  when  the  price  is  not  otherwise  fixed, 
but  as  such  vessels  appear  not  to  lall  under  the  denomination  of 
local  weights  or  measures,  it  is  not  thought  that  the  Statutes 
can  be  held  to  reach  them. 

*'  The  contract  is  one  very  peculiar,  and  may  be  held  as  one 
of  sale.  But  it  is  clearly  liable  to  the  obvious  ambiguity,  or 
rather  contradiction,  as  to  whether  the  obligation  on  the  defen- 
der was  to  furnish  one  puncheon  or  one  half-hogshead  in  each 
week.  It  is  very  clear  that  the  defender  was  not,  statedly  each 
week,  and  within  its  number  of  days,  to  furnish  any  precise 
quantity.  The  specification  of  the  difierent  vessels,  and  con- 
sequent quantities  in  which  it  was  to  be  furnished,  proves  this 
on  the  face  of  the  missive,  and  the  practice  of  the  parties  fol- 
lowing on  that  missive,  confirms  this  meaning.  Had  the  defen- 
der, without  demand,  furnished  each  week  a  certain  quantity, 
which  the  pursuers  as  regularly  received  without  complaint  on 
either  side,  this  would  have  afforded  the  best  interpretation  of 
the  contract.  The  defender,  however,  appears  never  to  have 
sent  whisky  unless  ordered,  and  that  at  tiroes  and  in  quantities 
varying  so  much  as  to  prove  that  there  were  no  fixed  terms  of 
agreement  as  to  time  and  quantity.  The  meaning,  therefore, 
appears  to  have  been,  that  the  defender  should  furnish  the  sup- 
plies when  demanded,  not  to  exceed  a  certain  rate  in  the  week, 
or  per  week,  as  it  is  expressed.  Then  arises  the  question,  what 
is  that  rate  ?  There  are  two  rates  stated,  one  four  times  the 
quantity  comprehended  by  the  other.  The  pursuers  have  an 
explanation  of  this;  but  it  is  not  permissable  to  go  out  of  the 
contract  to  get  it  explained,  the  more  especially  that  the  ex- 
planation attempted  by  them  was  matter  of  easy  expression,  when 
they  had  the  framing  of  the  contract.  The  defender  for  soma 
time  continued  to  implement  the  pursuers*  orders,  until  they 
gave  them  to  be  fulfilled  in  a  mode  not  recognised  by  the  mis- 
sive, and  not  according  to  all  previous  practice  following  thereon. 
The  pursuers  state,  that  such  was  part  of  tbe  original  agree- 
ment ;  but  if  it  were,  it  ought  to  have  been  in  the  missive, 
which  must  be  held  to  comprehend  the  whole  terras  of  bargain. 
It  is  not  very  clear,  whether  the  defender  could,  conaiatentlj 
with  the  revenue  laws,  do  what  was  required  of  him  ;  but  sup- 
pose he  could,  it  does  not  appear,  under  the  missive,  he  was 
bound  to  comply  with  a  denfand  so  couched.  Supposing  that 
all  the  difficulties  were  cleared  away,  and  thai  under  the  mis- 
sive tbe  pursuers  were  held  entitled  to  have  bad  delivery  in  any 
way  they  chooscd  to  ask  it,  and  at  any  periods,  and  in  any 
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quanticiat  not  exceeding  the  rate  of  one  pancheon  in  the  week, 
there  still  is  mach  in  the  defender's  argument  as  to  the  re- 
covery of  damage  for  the  non-delivery  of  the  quantity  necessary 
to  complete  the  aggregate  at  that  rate.  The  proof  rather  goes 
to  show  an  interest  in  the  defender  to  have  implemented  the 
contract  if  asked,  according  to  the  terms  as  construed  by  him. 
There  is,  on  the  one  hand,  no  proof  of  direct  damage  sustained 
by  the  pursuers,  through  their  inability  to  supply  their  custo- 
mers, by  reason  of  the  defender's  failure  to  implement  his  part 
of  the  contract ;  and,  on  the  other  hand,  there  is  no  proof  that 
the  defender  did,  or  could  make  profit  by  his  violation  of  the 
pursuers'  contract.  Even  admitting  the  pursuers'  right  to  con- 
sequential damage  arising  from  loss  of  profit,  it  would  not  be 
very  easy  to  determine  the  scale  by  which  the  amount  was  to 
be  ascertained ;  and  the  pursuers*  estimate,  in  every  point  of 
view,  is  far  above  what  the  proof  would  warrant." 

The  Sheriff  having  adhered  to  this  interlocutor, 
Messrs  Haldane  and  Abbot  presented  a  note  of  advo« 
cation  on  caution. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  lit  February  1842 The  Lord  Ordinary  having  heard  par- 
ties, and  considered  the  process,  advocates  the  cause,  recals  the 
interlocutors  complained  of,  repels  the  defences  founded  on  the 
Statutes  for  promoting  uniformity  in  weights  and  measures,  and 
also  the  defence  founded  on  the  alleged  obscurity  of  the  agree- 
ment :  Finds  that  the  proof  already  led  is  not  sufficient  to  en- 
able the  Court  to  dispose  either  of  the  claim  for  damages,  or  of 
their  amount,  if  any  be  due ;  therefore,  remits  the  cause  to  the 
issue  clerks,  leaving  it  to  be  determined  hereafter,  on  applica- 
tion to  the  Lord  Ordinary,  or  to  the  Judge  who  is  to  try  the 
cause,  whether  the  existing  proof  is  to  be  cancelled,  or  to  be 
used  before  the  jury ;  and  reserves  all  questions  of  expenses* 

'*  Note. — Even  if  the  writing  were  supposed  to  be  obscure, 
the  question,  whether  it  did  or  did  not  constitute  an  agree- 
ment capable  of  execution,  would  form  a  proper  subject  of 
deliberation  for  a  jury.  To  determine  the  fact  whether  a 
contract  was  formed  or  not,  is  surely  one  of  the  duties  of  a 
jury,  although  the  performance  of  this  task  may  require  them  to 
read,  and  to  put  its  true  meaning  on  a  writing  said  to  contain  a 
mercantile  bargain,  fiut  the  Lord  Ordinary  sees  no  obscurity 
in  this  paper.  It  is  an  offer,  which  was  practically  accepted,  for 
the  delivery  of  a  puncheon  of  whisky  weekly,  which,  however, 
could  be  demanded  either  in  whole  puncheons,  hogsheads,  or 
half-hogsheads ;  but,  in  order  to  save  frequent  transmissions,  the 
purchaser's  option  of  ordering  half-hogsheads  should  not  be  ex- 
ercised beyond  one-half  hogshead  a- week,  he  being  obliged  to 
take  the  rest  in  a  larger  quantity. 

"  The  Statute  is  inapplicable,  because  the  vessel  was  not 
'  represented  as  containing  any  amount  of  imperial  measure,  or 
of  9Lny  fixed  local  or  customary  measure.'  It  was  not  a  purchase 
by  any  fixed  measure  at  all,  whether  imperial  or  local.  A  per- 
son who  buys  a  puncheon  full  of  spirits,  may  have  an  opinion  as 
to  what  quantity  he  will  get,  as  he  may  when  he  buys  a  bottle 
full ;  but  these  are  not  fixed  measures,  and  were  not  represented 
as  containing  any  amount  of  any  measure. 

"  These  obstacles  being  cleared  away,  it  is  a  proper  jury  case 
of  damages,  as  to  which  the  proof  taken  is  nearly  useless." 

On  a  reclaiming  note  by  the  respondents,  the  Court 

**  Adhere  to  the  interlocutor,  in  so  far  as  it  advocates  the  cause, 
but  quoad  ultra  alter  the  same,  and  find,  that  according  to  the 
true  construction  of  the  agreement  between  Messrs  Haldane 
and  Abbot,  the  pursuers,  and  the  said  Alexander  Fraser,  defen- 
der, dated  25th  December  1835,  was  bound  to  supply  the  pur- 
suers with  whisky  at  the  rate  of  one  puncheon  per  week,  for 
the  period,  and  at  the  price  mentioned  in  the  said  agreement, 
and  direct  an  issue  to  be  prepared  for  trying  the  question,  whe- 
ther the  defender  failed  to  implement  the  said  agreement,  to  the 
loss,  injury,  and  damage  of  the  pursuers:  Reserving  all  ques- 
oons  of  expenses."  ^ 

Lord  Ordinary,  Coekburn. — Act.  D.  M.  Adam- 

son,  S.S.C,  Agent,— Ah.  A.  M'Neill;  James  Brodie,  S.S.C., 
Ayent^-^F,  CferA,— fG.D.F.  | 
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Second  Division (G.D.P.) 

William  Clement,  Suspender,  v,  Robert 
ajul  James  Gbeig,  Respondents. 

Bill  of  Exchange — Suspension — Cessio — A  suapension  was  pre- 
sented,  without  caution  or  consignation,  of  a  charge  on  a  bill 
by  an  obligant  therein,  inter  alia,  on  the  ground  thai  until  the 
Junds  and  effects  conveyed  to  the  trustee  under  a  decree  of 
cessio  obtained  by  him  after  the  date  of  the  bi(i  and  the  period 
of  payment,  were  exhausted,  to  which  process  the  chargers  were 
parties,  they  were  not  entitled  to  use  diligence  to  attach  any 
funds  and  effects  now  belonging  to  him —  The  Court,  remitted 
to  the  Lord  Ordinary  to  refuse  the  note,  on  the  ground,  princi' 
pally,  that  the  chargers  disclaimed  any  intention  of  using  per* 
sonal  diligence,  and  explained,  that  it  was  with  the  view  to 
sequestration  of  the  suspendar  under  the  Bankrupt  Statute. 

The  suspender  having  been  charged  on  a  bill  for 
£50,  dated  16th  August  1838,  and  payable  at  four 
months'  date,  at  the  instance  of  the  respondents,  pre- 
sented a  note  of  suspension,  without  caution  or  con- 
signation, in  the  following  circumstances,  as  set  forth 
in  his  statement  of  facts : — He  admitted  having  granted 
the  bill  charged  on,  and  it  appeared,  that  in  relief  of 
the  various  claims  the  respondents  had  against  him,  he 
had  indorsed  and  assigned  to  them  various  bills  and 
other  securities,  which,  he  averred,  were  of  greater 
amount  than  the  sum  in  the  charge.  While  in  jail  on 
diligence  used  by  the  respondents  on  one  of  the  bills 
so  indorsed,  he  applied  to  the  Sheriff  for  cessio,  in 
which  process  the  respondents  entered  appearance,  but 
decree  of  eessio  was  nevertheless  pronounced  in  favour 
of  the  suspender  (June  1839),  considerably  subsequent 
to  the  date  of  the  bill  charged  on,  or  the  period  of 
payment.  Besides  this  process,  he  had  previously 
raised  an  action  against  the  respondents,  in  order  to 
obtain  a  count  and  reckoning  with  them  for  their  in- 
tromissions with  the  securities  assigned  to  them,  but 
the  trustee  in  his  disposition  omnium  bonorum,  had 
neglected  to  follow  it  out,  though  it  was  averred  that 
a  considerable  balance  would  be  found  due  to  the  sus- 
pender. 

In  these  circumstances  he,  inter  alia,  pleaded — 1 . 
The  complainer,  in  virtue  of  the  decree  of  eessio  bonO' 
rum^  above  mentioned,  pronounced  in  a  process  to  which 
the  chargers  were  parties,  is  protected  from  all  exe- 
cution of  diligence  for  debt  contracted  prior  to  said 
decree.  2.  The  chargers  are  not  entitled  to  use  dili- 
gence for  such  debt  against  the  complainer,  even  to 
the  effect  of  attaching  any  funds  or  effects  now  belong- 
ing to  him,  until  the  funds  conveyed  to,  or  vested  in 
their  trustee  under  the  eessio  are  exhausted.  3.  The 
complainer  is  not  debtor  to  the  chargers,  but,  on  the 
contrary,  they  are  his  debtors. 

The  respondents  admitted  that  they  had  received 
certain  securities,  but  they  stated,  that,  deducting  the 
£50  bill,  he  was  still  their  debtor  in  a  sum  of  £1029* 
13s.  lid.,  due  on  a  variety  of  bills,  &ft.,  of  which  an 
account  was  lodged  in  process ;  and  they  averred  that 
the  securities,  even  if  liquidated,  would  still  leave  them 
considerably  his  creditors  beyond  the  amount  of  the 
bill.  The  decree  of  cessio,  it  appeared,  had  been  brought 
under  reduction,  but  the  suspender,  though  applied  to 
to  defend  that  process  and  decree,  had  refused  to  do 
so,  and  he  had  likewise  refused  to  grant  a  disposition 
omnium  bonorum  to  the  trustee  in  the  cessio, — in  par- 
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ticular,  of  certain  heritable  property,  which  was  said 
to  be  the  only  source  from  which  any  thing  was  ex- 
pected to  be  recovered  towards  payment  of  the  credi- 
tors. The  respondents  further  averred,  that,  since 
1 839,  the  suspender  had  carried  on  business  as  a  mer- 
chant in  Crieif,  in  partnership  with  another  person, 
under  the  firm  of  William  Clement  and  Company,  and 
that  he  had  acquired  funds  and  effects  since  the  date 
of  the  decree  in  the  cessio.  They  also  repeated  an  inti- 
mation made  to  the  suspender  in  the  presence  of  the 
Lord  Ordinary,  and  before  the  record  was  ordered  to 
be  prepared,  that  they  had  no  intention  of  proceeding 
to  apprehend  or  incarcerate  him  in  virtue  of  the  dili- 
gence sought  to  be  suspended,  and  that  the  charge  was 
only  given  in  order  to  render  him  notour  bankrupt,  by 
connecting  it  with  diligence  against  his  estates  and 
effects.  Further,  they  averred  that  the  present  sus- 
pension was  carried  on  at  the  instigation  of  Drummond, 
with  the  view  of  preventing  the  notour  bankruptcy  of 
the  suspender,  and  the  sequestration  of  his  estates,  and 
that  Drummond  was  the  verus  dominus  litis.  They 
pleaded — 1.  That  the  debt  being  properly  vouched, 
and  no  sum  having  been  paid  to  account  of  it,  they 
were  entitled  to  insist  for  payment :  2.  That  the  sus- 
pender having  refused  to  defend  the  reduction  of  the 
decreet  of  cessio,  or  to  execute  a  disposition  omnium 
bonorum  in  favour  of  his  trustee,  as  required  by  the 
Statute  6  and  7  Will.  IV.  c.  66,  was  barred,  personali 
exceplionCf  from  founding  upon  the  decree  of  cessio,  at 
all  events,  from  founding  upon  it  to  the  effect  of  ob- 
jecting to  diligence  used  by  the  chargers,  not  against 
his  person,  but  against  his  estate,  and  with  a  view  to  a 
sequestration  of  his  estates  ;  and  that  the  chargers  were 
not  precluded  from  using  diligence  against  bis  estate 
and  effects.  But,  in  consequence  of  his  said  refusal, 
the  chargers  were  entitled  to  attach  by  diligence  his 
estate  and  effects,  even  in  so  far  as  the  same  may  have 
belonged  to  him  prior  to  the  date  of  the  decreet  of 

C€S$i0» 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*'  2\st  March  1S42 The  Lord  Ordinary  having  resumed 

consideration  of  this  cause,  and  beard  parties*  procurators,  and 
having  since  also  considered  the  proceedings  in  the  process  of 
count  and  reckoning  referred  to,  and  more  especially  the  state 
of  accounts  lodged  therein  by  the  present  chargers, — Passes  the 
note. 

'*  Note — It  is  clear  there  roust  be  farther  investigation  be- 
fore this  diligence  can  be  allowed  to  proceed. 

*'  1.  Were  there  nothing  but  the  decree  of  cessio  obtained 
posterior  to  the  date  of  the  bill  charged  on,  the  cases  of  Lamb, 
16M  May  1798,  D.  6576,  and  M^Kessock,  lOM  February  1814, 
Fac.  Col.  (cited  2  Bell  Com,,  ^97),  and  Do.  Commy,  on  present 
Bankrupt  Act,  p.  33,  seem  of  themselves  sufficient  warrant  for 
holding  that  the  chargers  are  not  entitled,  de  piano,  and  as  mere 
matter  of  course  (without  accounting  in  any  respect  for  what 
has  been  done  under  the  eessio),  to  proceed  with  summary  dili- 
gence upon  a  bill  which  formed  part  of  the  alleged  debt  in  their 
persons,  while  they  were  actually  parties  to  the  process  of 
cessio.  The  decree  in  the  cessio  is  now,  so  far  as  the  moveable 
e<ttate  of  the  bankrupt  is  concerned,  equivalent  to  a  conveyance. 
The  refusal  to  execute  such  conveyance,  in  addition,  does  not 
therefore  seem  to  mnke  the  chargers'  situation  better,  at  least 
ill  a  question  as  to  mere  diligence  against  the  moveable  estate ; 
and  there  is  nothing  else  here. 

**  2.  Hut  the  Lord  Ordinary  rests  chiefly  upon  the  state  of  ac- 
counts founded  on  by  the  chargers  themselves  in  the  process  of 
count  and  leckoning.     The  bill  charged  on  is  there  put  to  the 


suspender's  credit,  at  on  24tb  August  1838.  In  other  wordp, 
it  was  discounted  by  the  chargers  for  their  own  behoof,  and  the 
proceeds  retained  by  them ;  the  bill  thus  constituting,  for  the 
time,  an  advance  by,  not  to  the  suspender.  The  bill,  however, 
on  maturity,  was  not  retired  by  the  suspender ;  and  hence,  the 
chargers  having  to  retire  it,  the  advance  previously  made  by  the 
suspender,  and  carried  to  his  credit  in  account  with  the  chargers, 
was  neutralized  ;  and  a  cross  entry  accordingly  appears  at  the 
</efrtf  of  the  account,  under  date  2d  January  1839,  which  re- 
placed both  parties  in  statu  quo,  as  if  the  bill  bad  never  been 
granted.  In  this  way,  there  would  seem,  in  the  result,  no  vahse 
to  have  been  given  by  the  chargers  for  this  bill ;  indeed,  prior 
to  24th  August  1838,  there  is  no  entry  on  the  debit-side  of  tbe 
account,  in  respect  of  which  such  value  could  have  arisen.  It 
appears,  indeed,  that  there  were  certain  other  bills  then  in  tbe 
circle,  which  the  chargers  had  afterwards  to  retire ;  and  it  may 
be  that  the  bill  in  question  was  put  into  their  hands  for  the  pur- 
pose of  enabling  them  to  raise  the  means  of  retiring  those  others. 
But  the  bills  here  referred  to  are  themselves  charged  to  tbe 
suspender's  debit ;  and  to  allow  the  bill  charged  on,  therefore, 
also  to  be  dealt  with  as  a  substantive  debt,  would  be  to  allow 
the  chargers  double  benefit,  under  the  two  sets  of  bills,  for  one 
and  the  same  liability. 

"  Besides,  in  another  view,  the  same  conclusion  may  be  ar. 
rived  at.  Tbe  sum  total  of  balance  at  their  credit  is  stated 
at  .....  £987  19    6 

'*  But  among  the  entries  at  debit  are  the  fol- 
lowing : — 

1838 
Aug.  29.  Bill  on  F.  L.  O'Beirne,     £100  12    0 

1839. 
Jan.     3.   Do.  do.,  301  14    2 

May  10.  Do.,  John  Drummond  and 

James  M*Laren,  .  100    8    6^ 

July     9.  Share  of  Commercial  Bank 

cash-account,  •  216    3    tf 

1840. 
May  26.   Open  account  for  goods,       297    9    0 

1016    7    2J 

"Of  themselves  exceeding  the  total  balance  by  £28  7  S^ 
And  there  are  other  entries  of  a  like  kind  to  a  considerable  far- 
ther amount.  Now,  unless  it  could  be  shown  that  the  bill  here 
charged  on  was  granted  to  express  account  of  these  liabilities, 
which  the  respective  dates  of  the  several  transactions  would 
seem  in  a  great  measure  to  exclude,  there  is  nothing  which,  by 
possibility,  could  constitute  value  in  this  account  for  the  bill  now 
in  dispute. 

"At  all  events,  it  is  plain  the  question  between  tbe  parties 
involves  a  very  complicated  accounting,  even  if  the  chargers  shall 
be  able  in  the  end  to  show  that  the  sum  contained  in  this  bill  is 
due. 

**  And  therefore,  on  the  whole  matter,  tbe  Lord  Ordinary 
has  thought  it  safest  to  pass  the  note.  In  so  doing,  he  trenches 
nothing  upon  the  chargers'  right  to  execute  diligence  against  tbe 
suspender's  person.  For  that  they  expressly  waive,  in  respect 
of  the  cessio.  Neither  does  he  touch  any  remedy  they '  may 
have  against  the  debtor's  estate,  such  as  it  existed  down  to  the 
date  of  the  cessio.  For  that  stands  already  surrendered,  so  far 
as  the  moveables  are  concerned ;  and  If  there  be  heritage  un- 
conveyed,  the  chargers  have  their  remedy  aliunde.  There  only 
remains  such  estate  as  the  suspender  may  have  acquired  subae* 
quently  to  the  cessio.  And  it  seems  but  reasonable,  in  every 
view,  that  the  chargers  should  proceed  in  a  less  summary  form 
to  constitute  their  claims  against  this,  which,  accordingly,  the 
discussion  upon  the  passed  note  will  allow  them  every  proper 
opportunity  to  do." 

On  a  reclaiming  note  for  the  respondents,  the  Court 
alteredj  and  remitted  to  the  Lord  Ordinary  to  refuse 
the  bill,  and  to  find  the  suspender  liable  in  expenses. 

Lord  Ordinary^  Ivory Act.  James  Adam,   W.S., 

Agent — i4/<.  E.  S.  Gordon;  Ritchie  and  Hill,  W.S.,  AgenU 

F.  C/crA— I G.  D.  F  | 
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28^  May  1842. 

Second  Division (G.D.F.) 

No.  183. — Jambs  Aitren,  Pursuer,  v.  The  Maois- 
ts ates  and  Town- Council  of  Lanark^  Defen- 
ders. 

Proceu — Citation — Burgh  —  Magistratet — Whert  a  ivoimoiifl, 
directed  not  against  the  provost,  magistrates  and  councillors 
qfa  burgh  generally,  hut  framed  on  the  principle  of  enumerate 
ing  the  members  of  council,  omitted  the  name  of  one  of  the 
constitutional  members,  and  citation  was  effected  by  executions 
againet  the  parties  named  in  the  summons,  and  not  by  service 
on  the  council  when  convened  at  a  meeting — Preliminary  de- 
fence of  no  process,  in  respect  the  parties  representing  the 
burgh  were  neither  lawfully  called  nor  cited  to  the  action,  was 
sustained  by  the  Lord  Ordinary ; — but  the  Court,  in  the  event 
of  a  supplementary  action  being  brought^  remitted  to  hi$  Lord- 
ship  to  recal  his  interlocutor. 

The  pursuer  brought  this  action  to  reduce  and  set 
aside  a  petition  for  sequestration,  and  procedure  fol- 
lowing thereon,  as  also  a  sammons  and  relative  proce- 
dure, which  the  defenders,  as  representing  the  common 
good  of  the  burgh  of  Lanark,  had  insisted  in  before  the 
Sheriff  of  Lanark,  for  payment  of  certain  rents  due  by 
the  pursuer  as  their  tenant,  and  in  consequence  of  which 
the  pursuer  had  been  obliged  to  cede  possession  of  the 
subjects.  The  summons  was  directed  against  "  John 
Gibson,  of  Saint  Patricks,  surgeon  in  Lanark,  provost 
of  the  royal  burgh  of  Lanark,  David  Fordyce  and  John 
Aikman,  magistrates  of  the  said  burgh,  A.  T.  Water- 
son,  John  Laurie,  Robert  Smith,  Thomas  Watson, 
Robert  Harvey,  James  Wood,  Daniel  Walker,  Wil- 
liam Smillie,  John  Smith,  William  Watson,  James 
Thomson,  and  Andrew  Hislop,  councillors,  and  John 
Marr,  treaisurer  of  the  said  burgh,  as  representing  the 
community  of  the  said  burgh,  defenders,  for  and  in 
behalf  of  the  said  burgh,  and  of  themselves  person- 
ally."   And  the  conclusions  were — 

*'  And  the  said  Provost,  Magistrates  and  Town-Council,  for 
the  said  bargh  and  themselves,  defenders,  ought  and  should  be 
decerned  and  ordained,  by  decree  of  our  said  Lords,  to  rein- 
state  the  pursuer  in  his  possession  of  the  said  farm  and  bouses, 
from  which  they  wrongfully  and  illegally  ejected  him,  and  to 
grant  him  a  regular  and  formal  lease  for  the  stipulated  period, 
Bt  the  rent,  and  under  the  conditions  and  provisions  of  the  said 
articles  of  roup :  As  also  to  make  payment  to  the  pursuer  of 
£500  Sterling,  or  such  other  sum,  more  or  less,  as  shall  be  as- 
certained to  have  been  the  worth  of  his  property  wrongfully 
told  or  appropriated  by  them,  after  deducting  the  sum  of  rent 
for  which  sequestration  was  used,  and  any  expenses  which  may 
be  found  chargeable :  And  farther,  to  make  payment  to  the 
pursuer  of  £5So,  or  such  other  sum,  more  or  less,  as  shall  be 
•scertained  to  be  the  amount  of  the  loss  and  damage  sustained 
by  him  through  their  said  wrongful  and  illegal  proceedings  in 
selling  or  appropriating  to  themselves  the  said  property,  and 
ejecting  him  from  his  possession  of  the  said  farm  and  houses, 
and  which  he  has  already  sustained,  or  may  yet  sustain,  from 
want  of  possession  thereof:  Or  otherwise,  the  said  Provost, 
Magistrates  and  Town-Ck>undl,  for  the  said  burgh  and  them- 
selves, defenders,  ought  and  should  be  decerned  and  ordained, 
by  decree  of  our  said  Lords  of  Council  and  Session,  to  make 
payment  to  the  pursuer  of  the  sum  of  £1000  Sterling,  or  such 
(Kher  som,  more  or  less,  as  shall  be  ascertained  to  be  due  to 
bim,  in  name  of  reparation  and  damages,  and  as  a  solatium  for 
the  said  injuries  and  the  loss  which  he  has  sustained,  and  may 
attU  sustain,  from  want  of  a  regular  and  formal  lease,  and  of 
the  possession  of  the  said  farm  and  houses :  And  the  said  de- 
lieDders  ought  and  should  alio  be  decerned  and  ordained,  by 
decree  of  onr  said  Lords,  to  make  payment  to  the  pursuer  of 


the  sum  of  £200,  or  such  other  sum,  more  or  less,  as  our  said 
Lords  shall  modify  as  the  expenses  of  the  process." 

The  defenders  gave  in  preliminary  defences,  in 
which  they  stated,  that  the  whole  municipal  adminis- 
trators of  the  burgh  were  neither  enumerated  nor  called 
in  the  action.  The  Council  consisted,  by  its  consti- 
tution, of  seventeen  members.  Only  sixteen  were  set 
forth  or  cited,  and  the  omission  consisted  in  not  citing 
Alexander  Buchanan,  the  Judge  of  the  Guild  Court, 
and  a  constituent  member.  It  was  also  objected,  tliat 
as  the  summons  was  executed  not  by  service  on  the 
Council  when  convened  at  a  meeting,  but  by  the  in- 
dividual citation  of  the  defenders,  who  are  only  a  part 
of  the  Council,  there  had  been  no  legal  execution 
against  the  parties  representing  the  burgh ;  and  they  ac- 
cordingly pleaded  no  process, — the  parties  representing 
the  community  or  burgh  of  Lanark,  against  whom  the 
action  purports  to  be  directed,  having  not  been  lawfully 
called  or  cited. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  16th  March  1842 Having  heard  the  counsel  for  the  par- 
ties, sustains  the  preliminary  defences,  dismisses  the  action, 
and  decerns:  Finds  the  pursuer  liable  in  expenses,  and  remits 
the  account  thereof,  when  lodged,  to  the  auditor  to  tax  and  re- 
port." 

The  pursuer  reclaimed,  when  the  Court,  without 
dismissing  the  action,  considered  it  was  competent  to 
cure  it  by  a  supplementary  action ;  and  accordingly, 

*'  in  the  event  of  a  proper  supplementary  action  at  the  reclaim- 
er's instance  being  brought  into  Court,  remit  to  the  Lord  Or- 
dinary, with  power  to  recal  the  interlocutor  now  complained  of, 
and  to  proceed  further  thereanent  as  to  his  Lordship  shall  seem 
just :  Find  the  reclaimer  liable  in  the  expenses  of  the  present 
discussion  on  the  preliminary  defence,  and  also  remit  to  the 
Lord  Ordinary  to  give  decree  accordingly." 

Lord  Ordinary,  Cockburn. — Act,  Tumbull;   Wotherspoon 

and  Mack,  W.S.,  Agents Alt.  Neaves;  Menzies  and  Maco- 

nochie,  W.S.,  Agents T.  Clerk |  G.D.F.  | 

— ^— i— ^I^M^—        I  ^— ^M    -W  ^m^^^  I  \m--  I       ■■  I  ■    MMMM^p— 

TEIND  COURT. 

1j/ June  1842. 
No.  184. 

The  following  augmentation  was  awarded : 

Kirkmichael  and  Garrell— Presbytery  of  Lochmaben — Old 
stipend,  5th  December  1821,  15  chalders,  and  £8.  6.  8.  for 
communion  elements Stipend  modified  of  this  date,  16  chal- 
ders, and  £8.  6.  8.  for  communion  elements, — being  an  aug- 
mentation of  1  chalder. 


IsiJune  1842. 

First  Division. — (H.  B.) 

No.  185. — Alexander  Macrae,  Pursuer^  r. 
Colonel  John  Gordon,  Defender, 

Landlord  and  Tenant — Compensation-.Clatm,  Liquid  and  Illi- 
quid— A  landlord,  who,  on  the  expiry  of  the  lease,  took  dc' 
livery  of  his  tenant* e  stock  at  a  price  fixed  by  mutual  valuators, 
held  not  entitled  to  withhold  payment,  on  the  allegation  that  the 
tenant  was  liable  to  him  in  certain  illiquid  claims, 

Alexander  Maerae  held  the  farm  of  Aakernish  from 
the  trustees  of  Ranald  George  Macdonald  of  Clan- 
ranald,  under  a  lease,  which  stipulated,  inter  alia,  **  that 
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the  projmelor  should  be  bound  and  obliged  to  take  the 
whole  stock  of  cattle  and  others  which  might  be  on  the 
farm  at  the  time  of  the  pursuer's  removal  therefrom,  at 
a  price  to  be  fixed  by  two  men  mutually  chosen  by  the 
parlies."  The  lease  expired  in  1840;  bat  in  1838  and 
1 839,  Colonel  Gordon  acquired,  by  purchase,  Clan- 
ranald's  estate  of  Boisdale,  in  South  Uist,  including 
the  farm  of  Askernish.  Accordingly,  when  the  lease 
was  about  to  expire,  valuators  were  appointed  by  Colo- 
nel Gordon  and  the  tenant,  in  terms  of  the  above  stipu- 
lation ;  and  an  award  having  been  pronounced  fixing 
the  price,  delivery  was  given  on  the  following  acknow- 
ledgment : 

"  Askernish,  5tk  June  1840. 

"  Sir— The  above  stock  upon  this  farm,  amounting  by  valaa- 
tion  to  three  thousand  one  hundred  and  seven  pounds  28.  Id. 
Sterling,  I  acknowledge  to  have  received  frona  you,  on  account 
of  Colonel  Gordon  of  Cluny."     (Signed)     **  J.  McMillan." 

••  To  Alex.  Macrae,  Esq." 

When  delivery  was  thus  taken,  no  intimation  was 
given  to  Macrae  that  Colonel  Gordon  had  any  claims 
against  him ;  but  afterwards,  on  the  allegation  that 
Macrae,  who  had  been  judicial  factor  on  the  estate 
of  Boisdale,  had  in  that  capacity  drawn  rents  for 
the  former  proprietors,  which  truly  belonged  to  the 
new  purchaser,  Colonel  Gordon  refused  to  pay  the 
price  of  the  cattle.  Macrae  thereupon  brought  an  ac- 
tion against  him,  concluding  for  payment  of  the  price 
as  fixed  by  the  valuators,  and  also  of  £50  as  the  alleged 
value  of  certain  out-gatherings  which  belonged  to  the 
stock,  and  had  been  afterwards  collected  and  delivered 
to  the  defender. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  4ih  March  1842 The  Lord  Ordinary  having  heard  parties, 

and  considered  the  process,  repels  the  defences,  and  decerns  in 
terms  of  the  conclusion  for  payment  of  the  principal  sum  of 
£3107.  2.  1.,  with  interest  from  and  after  the  5tb  day  of  June 
1S40  :  Finds  the  pursuer  entitled  to  expenses;  appoints  an  ac. 
count  thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  the  same  and  to  report ;  and  as  to  the  conclusion 
for  the  price  of  the  after-gatherings  of  sheep,  appoints  the  cause 
to  be  enrolled,  that  the  parties  may  say  how  they  propose  to 
proceed. 

**  Note, — This  is  the  roost  violent  attempt  to  extinguish  a 
liquid  debt  by  illiquid  claims  that  can  well  be  imagined.  The 
defender  took  delivery  of  the  pursuer's  sheep  at  the  price  which 
be  does  not  dispute,  and  be  still  retains  tbem.  But  when  asked  to 
pay  the  price,  as  fixed  by  a  written  document  and  by  bis  judicial 
admission,  his  answer  is,  that  he  has  certain  counter  claims, 
many,  if  not  all  of  which  existed  prior  to  his  taking  delivery  ; 
hut  no  intimation  was  then  given  that  it  was  in  this  way  be  was 
to  piy ;  and  if  such  intimation  bad  been  made,  it  is  not  probable 
that  possession  of  the  sheep  would  have  been  given.  These 
demands  are  not  attempted  to  be  enforced  by  any  action,  and 
when  stated  as  compensating  the  pursuer's  demand,  it  is  enough 
to  say  that  they  are  all  denied,  and  all  so  utterly  illiquid  that 
no  sum  was  pretended  to  be  put  upon  one  of  them  even  at  the 
bar." 

The  defender  reclaimed.     At  advising. 

Lord  President It  is  impossible  that  the  Court  can  allow 

Colonel  Gordon  to  keep  the  whole  £3000  on  an  allegation  of 
this  vague  description.  I  cannot  help  being  of  the  opinion 
which  the  Lord  Ordinary  has  expressed  in  his  note,  "  that  this 
is  the  most  violent  attempt  to  extinguish  a  liquid  debt  by  illiquid 
claims  that  can  well  l>e  imagined."  The  transfer  of  stock  took 
place  two  years  ago,  the  delivery  is  acknowledged,  and  yet  at 
this  time  of  day  no  payment  at  all  bos  been  nmde.     That  debt 


is  perfectly  liquid,  bat  .in  Colonel  Gordon's  claims  there  is  no- 
thing like  liquidation.  Besides,  they  are  made  against  Macrae 
only  in  his  capacity  as  judicial  factor.  It  seems  he  has  drawn 
certain  rents,  as  to  which  there  was  a  doubt  whether  they  be- 
longed to  the  sellers  of  the  estate  or  the  purchasers.  Colonel 
Gordon  says  they  belong  to  him,  but  that  is  a  question  which 
be  ought  to  try  with  the  common  agent  in  the  ranking  and  sale, 
and  not  with  this  unfortunate  tacksman,  who,  after  having  de- 
livered up  his  stock  in  terms  of  the  lease,  cannot  get  a  farthing 
of  payment.  This  mode  of  dealing,  on  the  part  of  the  defender, 
it  is  impossible  for  a  court  of  justice  to  sanction.  I  am  clear 
for  adhering  to  the  Lord  Ordinary's  interlocutor. 

Lord  Mackenzie T  am  of  the  same  opinion.     The  debt  due 

to  the  tenant  was  instantly  payable.  The  cattle  were  delivered 
and  carried  away.  The  price  Mras  fixed  by  a  regular  writing; 
and  there  was  no  stipulation  for  delay  in  the  payment  of  it. 
Then  the  defender's  claims  are  in  the  highest  degree  doubtful  in 
every  respect.  They  are  all  denied  by  the  pursuer.  They  are 
made  against  him  in  bis  capacity  as  judicial  fmctor;  and  though 
he  is  said  to  have  drawn  rents  which  did  not  fiaU  under  his  Vic- 
tory, there  is  no  allegation  of  his  having  done  so  in  mala  fide. 
It  is  impossible  to  allow  luch  daima  to  he  set  off  agidtiat  a  debt 
of  this  sort 

Lord  FulUrion  concurred. 

Lord  Gillies  absent. 

The  Court  adhered* 

Lord  Ordinary,  Cockburn. — Act.  Buchanan,  Ross;  Sang 
and  Adam,  S.S.C.,  Agents, — Alt,  Hector;  John  Hunter,  W.8., 
Agent N.  Clerk ^[H.B.! 


UtJwM  1842. 
First  Division (H.  B.) 

No.  186. — Mrs  Isabella  Cabipbell  and  William 
Campbell  (Peter  CampbeWs  Trustees)^  Pursuers, 
V.  John  Campbell  Ralston,  Defender, 

Landlord  and  Tenant^^Lease—Misaive — A  tenant  entered  into 
possession  on  a  letter,  which  gave  him  libertg  "  to  alter  the 
buildings  on  the  ground  at  his  own  expense,  to  suit  his  own  cou' 
venience,  but  bound  him,**  at  the  expiry  of  the  lease,  "  either  to 
leave  the  subjects  as  altered,  or  restore  them  to  the  state  in  ichiek 
they  were  when  hispossession  commenced*' — Held  that  the  ten- 
ant was  not  entitled  to  insist,  where  a  regular  lease  was  drawn 
out  between  the  parties,  that  it  should  contain  a  clause  entitling 
him  to  take  down  and  carry  away  any  erection  which  he  has 
or  may  put  up  on  the  premises,  with  the  option,  at  the  expiry  of 
the  lease,  of  leaving  them  as  altered,  or  restoring  them  to  their 
original  state. 

After  a  communing  as  to  a  lease  of  certain  premises, 
with  the  view  of  establishing  a  manufactory  of  hair- 
cloth, John  Campbell  Ralston  addressed  the  following 
letter  to  Mrs  Isabella  Campbell : 

**  Madam, — I  have  now  made  up  ray  mind,  and  I  am  will- 
ing to  give  you  £15  for  the  premises,  &&,  belonging  to  you  at 
Musselbnrgb,  on  the  following  conditions,  viz.  :-^ 

**  1st,  On  «  lease  for  ten  yeara. 

"  2d,  Having  the  option  of  remaining  five  ymn  longer^ 

"  3d,  In  the  event  of  your  selling  the  property,  having  a  re- 
fusal of  it  at  the  price  you  will  sell  for. 

**  4th,  Having  a  break  at  Whitsunday  1839.  Bat,  in  the 
event  of  my  taking  advantage  (which  is  very  improbable)  of 
said  break,  I  am  bound,  over  and  above  my  rent,  to  have  laid 
out  £6  upon  the  interior  of  the  dwelling-house  for  its  improve- 
menf,  and  the  proprietor's  benefit. 

'*  5th,  Having  the  power  to  alter  the  premiaea  to  suit  mj 
purposes.' 

*'  6th,  Being  entitled  to  take  down  and  take  away  any  erec- 
tions I  put  up. 

*'  If  these  terms  suit,  I  will  prepare  and  send  an  ofier  in  terms 
thereof,  and  presume  acceptance  is  all  that  will  be  necesaaiy  by 
the  parties  entitled  to  give  a  lease. 

**  To  whom  am  I  to  make  the  offer  ? — I  aas,"  Ske. 
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Mr  John  Young,  S.S.C.,  Mrs  Campbell's  agent,  an-' 
swered : 

**  Your  letter,  not  dated,  addressed  to  Mrs  CRmpbell,  bas 
been  banded  by  ber  to  me. 

**  Mrs  Campbell  has  full  power  to  grant  such  a  lease  as  you 
desire,  and  will  let  to  you  tbe  bouse,  consisting  of  four  rooms 
find  kitchen,  with  tbe  gig-bouse,  stable,  and  garden.  No.  1, 
Mill  Hill,  Musselburgh,  at  the  annual  rent  of  £15,  payable  in 
equal  proportions,  at  the  terms  of  Martinmas  and  Whitsunday, 
and  that  for  a  period  of  fifteen  years,  giving  you  a  break  at 
Whitsunday  1839,  and  another  at  Whitsunday  1848,  upon  three 
months'  previous  notice  in  writing. 

**  You  shall  be  at  liberty  to  alter  the  buildings  at  your  own 
expense  to  suit  your  own  convenience ;  but  at  the  expiry  of 
the  lease  you  must  either  leave  the  subjects  as  altered,  or  re* 
atore  them  to  their  present  state. 

*'  If  Mrs  Campbell  should  feel  disposed  to  sell  tbe  property 
while  in  your  occupation,  you  shall  have  the  first  offer  of  it. 

"  I  request  tbe  favour  of  your  answer  to  this  proposal  on  or 
before  Friday  first,  that  the  matter  may  be  then  finally  settled, 
as  Mrs  Campbell  must  let  the  subjects  to  another  person  if  she 
does  not  conclude  with  you.** 

Mr  Ralston  wrote  the  following  letter  of  acceptance : 

**  I  am  favoured  with  your  communication,  of  tbe  5th  instant, 
in  reference  to  Mrs  CampbelKs  premises  at  Musselburgh,  and  I 
will  take  them  on  tbe  terms  you  mention ;  and  you  can  draft 
any  missive  of  lease  or  otherwise  you  may  judge  necessary  or 
proper ; — only  I  have  here  to  remark,  that  it  is  not  merely  tbe 
bouse  and  garden  I  understand  you  to  mean,  but  of  course  all 
the  buildings  of  every  kind  upon  the  ground ;  and  I  will  re- 
quire  immediate  access,  by  having  the  premises  cleared  of  the 
bones  lying  there,  to  enable  me  to  repair  the  house." 

Mr  Young  replied : 

'*  I  received  your  favour  of  the  Stb  current,  which  was  im- 
mediately communicated  to  Mrs  Campbell,  but  I  conid  not  re- 
turn a  definite  answer  to  the  concluding  part  of  your  letter  until 
•he  had  seen  Mr  Gavin,  the  present  tenant,  and  arranged  mat- 
ters with  him. 

**  Mr  Gavin  has  agreed  to  give  you  immediate  possession  of 
the  stable  and  coacb-house,  and  is,  moreover,  to  give  you  pos- 
session of  the  lower  flat  of  the  bouse  on  tbe  25th  current.  This, 
I  suppose,  will  suit  your  Tiews. 

'*  You  are  of  course  to  get  the  use  of  all  the  buildings  upon 
the  ground,  but  you  will  take  care,  that  any  alterations  which 
you  make,  shall  not  do  injury  to  tbe  property. 

"  As  I  now  consider  all  matters  between  you  and  Mrs  Camp- 
bell to  be  arranged,  I  shall  prepare  a  regular  missive  to  be  in- 
terchanged between  you  and  her,  which  will  answer  tbe  pur- 
pose equally  as  well  as  a  formal  lease. — I  am,"  frc. 

Mr  Ralston  entered  to  possession,  but  a  misunder- 
standing  having  arisen,  and  Mr  Ralston  having  object- 
ed to  pay  rent  until  "  furnished  with  a  lease  or  regular 
missive,  in  terms  of  bis  bargain,"  Mrs  Campbell  and 
William  Campbell,  as  Peter  Campbell's  trustees, 
brought  the  present  action,  in  which,  on  the  narrative 
that  though  tlie  defender  had  entered  to  the  premises 
on  a  lease  of  fifi:een  years  from  Whitsunday  1838,  and 
at  a  rent  of  jC15,  and  had  continued  in  them  ever  since, 
he  had  paid  only  the  first  half-year's  rent,  and  declined 
to  make  any  other  payment, — ^they  concluded  against 
him  for  payment  of  the  arrears  with  interest.  The 
defender,  besides  objecting  to  the  pursuers'  title,  and 
to  the  letters  as  improbative,  pleaded  specially,  that  he 
<<  has  not  received  the  lease,  the  granting  of  which  was 
required  in  his  conditional  acceptance  of  the  8th  April, 
and  is  therefore  to  be  considered  as  one  of  the  condi- 
tions of  his  acceptance,  and  the  promise  of  which,  by 
Mr  Young,  in  his  letter  agreeing  to  the  other  condi- 
tions, entitled  the  defender  to  a  lease  of  the  subjects 
before  be  paid  hi^  rent*" 


To  obviate  this  plea,  the  pursuers  agreed  to  grant  a 
regular  lease.  The  draft,  which  was  accordingly  pre^ 
pared,  contained,  inter  cUia,  the  following  clause : 

"  Second,  That  the  said  John  Campbell  Ralston  shall  be  at 
liberty  to  alter  the  buildings  on  tbe  said  ground  at  his  own  ez-» 
pense,  to  suit  bis  own  convenience ;  but,  at  tbe  expiry  of  this 
lease,  he  must  either  leave  the  subjects  as  altered,  or  restore 
them  to  the  state  in  which  they  were  at  the  said  term  of  Whit- 
sunday 1838." 

The  defender  objected,  that  when  he  "  took  the  pre- 
mises in  question  at  a  rent  of  £15,  their  fair  value, 
with  the  intention  of  expending  several  hundred  pounds 
in  fitting  them  for  the  purpose  of  manufacturing  hair- 
cloth, he  did  so  with  the  intention  that  the  valuable 
erections  and  machinery  which  he  was  to  put  up,  were 
to  belong  to  him,  and  not  to  the  landlord ;  and  he  ac- 
cordingly in  his  offer,  which  is  contained  in  one  of  the 
letters,  in  conformity  with  which  the  present  lease  is 
to  be  prepared,  stipulated  for  power  to  alter  premises 
to  suit  his  purposes,  and  also  for  power  to  *  take  down 
and  take  away'  any  erections  which  he  might  put  up," 
but  that  in  the  clause  proposed,  **  this,  the  most  im^ 
portant  power  of  all,  is  omitted."  He  therefore  pro- 
posed that  the  clause  should  stand  as  follows: 

"  Second,  That  tbe  said  John  Campbell  Ralston  shall  be  al 
liberty,  and  is  hereby  empowered,  as  from  the  date  of  bis  entry 
to  the  premises,  to  lUter  tbe  buildings  on  tbe  said  ground  at  hia 
own  expense,  to  suit  his  own  convenience,  and  that  be  shall  be 
entitled  to  take  down,  and  to  carry  away  any  erection  which  he 
has,  or  may  put  up  thereon,  but  that  at  the  expiry  of  tbe  lease, 
be  shall  be  bound,  at  bis  own  option,  either  to  leave  tbe  sub* 
jects  as  altered,  or  to  restore  them  to  the  same  state  as  that  in 
which  they  were  at  tbe  period  of  bis  entry." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  5/A  March  1842 — Approves  of  the  draft  lease  prepared 
by  tbe  pursuers,  and  appoints  the  same  to  be  extended  and 
signed,  quam  primum." 

The  defender  reclaimed : 

At  advising,  the  Court  held  that  the  clause,  as  ap- 
proved by  the  Lord  Ordinary,  accurately  expressed 
the  agreement  contained  in  the  letters  founded  on,  and 
accordingly  adhered. 

Lord  Ordinary  Murray, /or  Cuningbame.— ilc/  Rutberfurd, 
Deas;  John  Young,  S.S.C,  AgeuL — Ali,  Anderson,  A.  Wood, 
jun.;  D.  M.  Black,  W.8.,  Agent B.  Clerk [H.B.J 


Ut  June  1842. 
Second  Division. — (0.  D.  F.) 
No.  187. — The  Right  Hon.  Viscount  Melville, 
Suspender^  v.  John  Paterson  (Plummer^s  Trustee Jy 
JRespondent, 

Bankrupt — Statute  2  and  3  Vict.  c.  41 — Clause — Construe- 
tion-^Found  that  the  estate*  to  which  a  deceased  debtor  had 
right,  were  euffieientlg  veUed  in  a  tnutee  tmder  the  Bankrupt 
Statute,  by  the.  act  and  warrant  of  confirmation,  to  enable  Aiai 
to  grant  a  ditpoeition  to  a  purchaser, 

John  Plummer  having  died,  his  estates,  with  con- 
currence of  his  successors,  were  sequestrated  under 
the  Bankrupt  Statute.  John  Paterson  was  appointed 
trustee,  and  obtained  an  act  and  warrant  transferring 
to,  and  vesting  in  the  said  trustees  the  whole  heritable 
estates  belonging  to  the  bankrupt  By  the  trustee, 
the  lands  of  Gallowshall,  the  property  of  the  deceased, 
were  exposed  to  sale,  and  were  purchased  by  Viscount 
Melville  at  £3215,  payable  in  April  1842.    The  tnis- 
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tee  became  bound,  on  payment  of  the  price,  to  grant 
to  the  purchaser  a  formal  disposition  of  the  lands  con- 
taining all  usual  clauses.  Upon  a  threatened  charge 
for  payment  of  the  price,  the  purchaser  presented  a 
note  of  suspension.  He  pleaded — That  the  trustee 
had  no  title  to  grant  a  disposition,  because  no  proper 
title  was  completed  in  his  person  to  the  lands  sold  vi 
staiutij  inasmuch  as  the  79th,  80th,  81st,  82d  and  87th 
sections  of  the  Bankrupt  Statute  refer  to  the  seques- 
trated estates  of  bankrupts  which  have  been  seques- 
trated in  their  lifetime,  and  not  to  the  sequestrated 
estates  of  deceased  debtors.  The  trustee,  admitting 
the  facts,  answered — That  upon  a  fair  construction  of 
the  Statute,  it  did  apply  to  the  case  of  a  deceased 
debtor,  and  that  a  contrary  supposition  would  render 
the  Act  totally  defective  and  inextricable,  and  incon- 
sistent with  itself. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  20M  May  1642.~The  Lord  Ordinary  having  returned 
consideration  of  this  case,  and  beard  parties'  procurators,  refuses 
the  note,  but,  in  the  drcunostances,  finds  no  expenses  due  to 
either  party. 

'*  iVbte.— The  Lord  Oidinary  cannot  adopt  the  suspender's 
limited  construction  of  the  word  *  bankrupt*  as  it  is  employed 
in  the  statutory  enactments  in  question.  On  the  contrary, 
while  he  is  satisfied  that  there^  as  throughout  the  Statute,  it 
must  be  held  to  comprehend,  not  less  the  case  of  a  *  deceased 
debtor*  whose  estates  have  been  subjected  to  sequestration,  than 
that  of  a  debtor  who  has  been  sequestrated  in  hU  lifetime,  he 
cannot  help  thinking,  that  the  opposite  construction  would  in- 
troduce such  difficulties  and  contradictions  in  the  practical 
working  of  this  class  of  sequestrations,  as  to  be  incompatible 
with  the  express  direction  of  the  Legislature  (§  3),  that  the  Act 
'  be  construed  in  the  most  beneficial  manner  for  promoting  the 
ends  hereby  intended.' 

'*  Many  of  the  difficulties  raised  by  the  suspender,  e.  g.,  that 
the  Statute  (§  87)  contemplates  an  existing  bankrupt,  who 
may  be  *  required'  to  grant  deed,  or  in  whose  person,  rather 
than  his  own,  the  trustee  may  elect  to  complete  titles, — or  with 
or  without  whose  concurrence  certain  other  steps  may  be  taken, 
&c.  kc, — would  equally  apply  to  the  case  of  a  bankrupt  seques- 
trated in  his  lifetime,  but  who  had  happened  to  die  before  the 
stage  at  which  such  a  question  as  the  present  bad  happened  to 
occur. 

**  So,  on  the  other  hand,  the  word  '  bankrupt,*  even  in  its 
strictest  sense,  may,  in  many  instances,  nowise  be  inapplicable 
to  this  very  case  of  a  *  deceased  debtor.'  For  the  Statute  ex- 
pressly provides  for  the  more  summary  granting  of  sequestration 
in  the  case  of  a  debtor  who  '  was  at  the  time  of  bis  death  a 
notour  bankrupt.' 

**  But  it  is  on  the  plain  meaning  and  obvious  intendment  of 
the  Statute,  in  its  whole  scope  and  structure,  that  the  Lord  Or- 
dinary rests  his  opinion. 

"  The  suspender  himself  is  compelled  to  concede,  that  so  far 
as  regards  the  general  machinery  of  the  Statute,  and  the  tech- 
nical orders  and  proceedings  which  it  sanctions  and  directs, 
there  can  be  no  distinction  made  between  the  case  of  one  seques- 
trated estate  and  another.  But  the  matter  lies  deeper  than  this. 
For, 

'*  1.  While  it  is  enacted  (§  13),  that  in  the  case  of  a  Uving 
bankrupt,  the  award  of  sequestration  shall  declare  *  the  estates 
to  belong  to  the  creditors,'  it  is  equally  ordered  (§  14),  in  the 
case  of  a  debtor  deceased,  that  '  the  Lord  Ordinary  shall  award 
sequestration,  and  issue  the  other  orders,  as  herein  above  pro* 
vided  in  the  case  of  any  other  debtor,  in  so  far  as  circumstances 
will  permit ;'— and,  that  the  creditors  in  this  latter  case  may  be 
more  effectually  secured,  it  is  further  provided,  that  where 
'  any  successor  (of  the  deceased)  has  made  up  a  title  to,  or  is 
in  possession  of  the  estate,'  the  same  deliverance  shall  include 
an  order  upon  such  successor  '  to  transfer  such  estate  to  the 
trustee ;' — and,  if  no  such  title  has  been  nade^  it  it  finally  de- 


clared *  incompetent  for  any  creditor,  after  the  date  of  the  first 
deliverance,  to  be  confirmed  executor-creditor,  or  to  raise  or 
insist  in  any  adjudication  or  diligence  against  the  estate  of  the 
debtor.' 

'*  2.  The  interest  thus  vested  at  the  outset  in  the  creditors, 
is  afterwards  renewed  and  confirmed  in  the  person  of  the  trus- 
tee, — the  act  and  warrant  which  confirms  his  election  being 
made  (§  49  and  schedule  F)  to  declare,  that  *  the  whole  of  the 
estates  and  effects,  heritable  and  moveable,  and  real  and  per- 
sonal, wherever  situated,  of  the  said  C  D,  are  transferred  and 
belong  to  A  B  as  trustee,  for  behoof  of  the  creditors.'  There 
is  no  distinction  made  between  the  estatea  of  a  living  and  c/e- 
ceased  debtor.  And,  as  regards  the  word  *  bankrupt,*  it  appears 
to  be  indiscriminately  applied  to  both — the  enactment  declaring, 
in  general  terms,  that  the  trustee  may,  by  force  of  this  title, 
'  recover  any  debt  due  to  the  bankrupt,  and  maintain  actior«s,  in 
the  same  way  as  the  bankrupt  might  have  done  if  his  estates  bad 
not  been  sequestrated.* 

**  3.  Then,  in  prescribing  the  duties  of  the  trustee's  office,  it 
is  enacted  (§  61),  that  he  *  shell  manage,  realise  and  recover  the 
estate  belonging  to  the  bankrupt,' — still  plainly  comprebeoding 
within  that  description  the  case  of  a  *  deceased  debtor.'  And 
without  needlessly  multiplying  illustrations  to  the  like  effect, 
there  may  just  farther  be  noticed — section  93,  which  regulates 
judicial  sale  *  without  any  other  proofs  of  bankruptcy  than  tbe 
act  of  sequestration ;' — section  100,  w\ich  directs  the  whule 
estate,  when  reduced  into  money,  to  *  be  divided  among  those 
who  were  creditors  of  the  bankrupt  at  the  date  of  the  seques- 
tration i* — section  136,  which  provides  that  *  any  surplus  of  tbe 
bankrupts  estate  and  effects,  &c.,  shall  be  paid  to  the  bankrupt, 
or  to  his  successors  or  assignees ;' — section  145,  which  exempts 
the  conveyance,  sale,  discbarge,  kc,  of  the  *  estate  belonging 
to  any  bankrupt  against  whom  sequestration  has  been  or  rony 
be  awarded,  &c.,  from  all  stamp  duties,  or  other  Government 
duty,*  and,  specially,  from  all  rates  or  duties  exigible  *  upon  tbe 
sale  of  estates  or  effects  by  auction,*  ke.  ke. ; — every  one  of 
which  provisions  would,  according  to  the  suspender's  argument, 
on  the  limited  application  of  the  word  *  bankrupt,*  not  leas  ex- 
clude the  case  of  a  *  deceased  debtor  from  their  beneficial  opera- 
tion, than  those  enactments  which  have  more  immediately  given 
rise  to  the  present  question. 

*'  4.  There  is,  however,  before  coming  to  these  last,  one 
other  branch  of  the  statutory  enactments  to  which  it  may  be 
proper  to  advert,  viz.,  the  provisions  regarding  the  vi^ti ug  of 
the  moveable  estate.     Now,  by  these  it  is  eiwcted  (§  78),  '  that 
the  moveable  estate  and  effects  of  tbe  bankrupt  shall,  hy  virtue 
of  the  act  and  warrant  of  confirmation  in  favour  of  the  trusree, 
be  transferred  to,  and  vested  in  him  for  behoof  of  tbe  creditor*. 
absolutely  and  irredeemably,  as  at  the  date  of  the  sequestration, 
with  all  right,  title  and  interest,  to  the  same  effect  as  if  actual 
delivery  or  possession  hnd  been  obtained.'     Without  going  far- 
ther, it  would  seem,  prima  /route,  difficult  to  deny  that  this 
enactment  must,  under  the  generic  term  '  bankrupt,*  be  br.ld  to 
cover  the  case  of  a  '  deceased  debtor.'    But,  could  any  room  for 
doubt  remain,  there  follows  section  84,   whicli  enacts,  that 
where  the  sequestration  of  the  estates  of  a  deeeaeed  debtor  is 
dated  within  seven  months  after  his  death/  all  legal  diligence 
by  creditors  within  a  certain  period,  and,  taler  alia,  *  any  coii- 
firmation  as  executor -creditor  after  the  debtor's  death,  shall  be 
of  no  effect  in  competition  i&iM  the  trustee  :* — that  is  to  say, 
shall  be  of  no  effect  in  competition  with  the  trustee's  right, 
which  bad  been  previously  declared  to  be  vested  generally, 
over  the  whole  moveable  estate  and  effects,  as  the  estate  and 
effects  of  *  the  bankrupt.'    In  the  like  spirit  are  tbe  aeparaie 
enactments  already  adverted  to  (§  14),  that  '  confirmation  as 
executor-creditor'  shall  not  be  competent  after  the  first  deliver- 
ance ;  and  that,  where  any  successor  of  the  deceased  has  made 
op  a  title,  he  must  make  over  and  transfer  the  eatate  to  the 
trustee. 

"  6.  Tbe  provisions  aa  to  the  veadng  of  the  keritMe  estate 
are,  in  all  reapects,  analogous.  1.  It  is  dedated  (§  79),  *  thai 
the  whole  heritable  estates  belonging  to  the  bankrupt  in  Scot- 
land shall,  by  virtue  of  tbe  said  act  and  warrant  (confirminf^ 
the  trustee),  be  transferred  to,  and  vested  in  the  trustee  ;*  and 
this  is  extended  (§  80)  to  all  '  lands,  tenements  and  beredita- 
rocnts  in  England,  fcc.,  to  which  thm  hmkhrupi  is  entitled/ 
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Now,  if  thii  do  not  reach  the  estate  of  a  '  deeea$ed  debtor^* 
where,  it  it  asked,  is  the  vesting  clause  applicable  to  such  a 
case  ?  And  would  it  be  consistent  with  *  construing  the  Sta* 
tute  in  the  roost  beneficial  manner  for  promoting  the  ends  there- 
by intended,'  so  to  interpret  the  word  *  bankrupt,'  as  of  neces- 
sity to  negative  the  existence  of  any  vesting  clause  applicable 
to  a  deceased  debtor* e  estate  ?  But,  2.  Here,  just  as  in  the  case 
of  the  moveable  estate,  section  84  comes  in,  and-^assiimm^  that 
the  above  clause  does,  in  the  ease  of  a  *  deceased  debtor,*  vest 
right  in  the  trastoe-— declares,  that  any  preference  obtained  over 
the  heritable  estate  *  by  legal  diligence, — on  or  after  the  sixtieth 
day  before  his  death,  or  subsequent  to  bis  death,* — shall  be  '  of 
no  effect  in  competition  with  the  trustee :' — as  section  14  had  in 
the  like  spirit  declared,  that  no  adjudication,  or  other  diligence 
against  the  real  estate,  should  be  competent  subsequent  to  the 
date  of  the  first  deliverance.  And  then,  finally,  there  follows 
section  88,  which  declares,  that  where  *  the  deceased's  successor 
had  made  up  a  title  to  his  heritable  estate,'  such  estate  shall  be 
de  piano  declared  *  trans/erred  to,  and  vested  in  the  trustee  as  at 
the  date  of  the  sequestration,  to  the  same  effect  as  is  hereinbefore 
provided  (§  79)  in  regard  to  the  act  and  warrant  of  con- 
firmation.' 

**  The  reference  made  in  this  last-mentioned  clause  to  the 
effect  of  the  *  act  and  warrant  of  confirmation,*  seems,  in  truth, 
to  be  of  itself  conclusive  of  the  whole  present  question.  For  it 
necessarily  implies,  that  the  trustee's  right  to  such  estate  of  the 
*  deceased'  as  his  successor  had  made  up  no  title  to,  is  completely 
and  to  all  intents  vested,  by  the  mere  force  of  such  act  and 
warrant,  per  se — and  this,  notwithstanding  the  clause  authoris- 
ing such  act  and  warrant,  contains  no  express  mention,  eo  nomine, 
of  the  case  of  a  *  deceased  debtor,'  nor  indeed  any  word  of 
broader  etficaey  than  that  of  *  bankrupt,'  which  the  suspender 
argues  to  be  insufficient.  Nay,  it  actually  takes  the  right  so 
vested  in  that  case,  as  the  rule  and  measure  of  the  right  also  to 
be  vested  in  the  trustee,  where,  in  consequence  of  the  successor's 
having  made  up  titles,  certain  ulterior  proceedings,  such  as  those 
suggested  in  section  88,  are  required  to  that  effect. 

**  On  the  whole,  the  Lord  Ordinary  cannot  entertain  a  doubt 
that  the  case  of  a  '  deceased  debtor,*  whose  estates  have  been  se- 
questrated under  the  Bankrupt  Statute,  is  to  be  held  as  suffi- 
ciently comprehended  under  the  generic  term  '  bankrupt,'  not 
only  as  it  is  used  in  all  the  various  clauses  which  have  just  been 
commented  on,  but  likewise  as  it  is  employed  in  section  87,  on 
which,  more  especially,  it  is  that  the  suspender  relies.  It  was 
plainly  not  the  object  of  this  latter  enactment  to  draw  any  dis- 
tinction between  the  sequestration  of  a  dead,  and  of  a  living 
debtor.  It  applies  universally ;  unless,  indeed,  to  the  single 
case  of  a  deceased  debtor  whose  heir  has  made  up  titles,  which, 
again,  is  provided  for  in  the  section  immediately  succeeding.  And 
its  effect,  equally  where  the  debtor  is  alive, — and  where  he  is 
dead  without  bis  heir  having  made  up  titles, — is,  that  *  the  trustee 
may,'  without  making  upa/eudaltitle'in  his  person'  (which,  indeed, 
section  88  does  not  require  him  to  do,  even  where  the  deceased's 
successor  has  himself  completed  such  a  title),  grant  conveyances 
of  the  heritable  estate,  and  that  such  conveyances  *  shall  be  as 
effectual  to  the  purchaser  as  if  they  had  been  granted  by  the 
bankrupt  with  concurrence  of  the  trustee.' 

"  No  doubt,  the  right  thus  declared  to  be  vested  in  the  trus- 
tee will  be  no  more  than  a  right  tantum  et  tale  with  what  ac- 
tually belonged  to  the  bankrupt  at  the  date  of  sequestration ; 
and  where  the  bankrupt,  therefore,  has  previously  granted  a 
prior  personal  right,  in  the  shape  of  a  conveyance  or  security, 
to  an  individual  creditor  or  other  third  party,  upon  which  it 
would  be  in  the  power  of  such  a  party  to  run  a  race  against  the 
trustee,  it  may  be  necessary  for  the  latter,  with  a  view  to  ex- 
clude the  completion  of  this  inchoate  adverse  right,  to  obtain  his 
own  liiie  first  completed  according  to  all  the  feudal  forms,  and 
»o  entered  upon  the  records.  Gases  of  this  kind  are  commented 
on  by  Professor  Bell  in  his  Observations  (p.  170,)  on  this  branch 
of  the  Statute.  But  these,  ex  concessis  of  the  suspender  him- 
self, are  none  of  them  cases  which  would  entitle  a  purchaser  to 
insist,  in  the  case  of  a  living  *  bankrupt,*  on  the  trustee  tech* 
nicallg  feudalising  his  right.  Nay,  they  are  none  of  them  cases 
in  which  the  trustee,  after  divesting  the  heir  of  a  *  deceased 
iiebtor*  under  the  operation  of  section  88,  could,  in  any  such 
sense,  be  compelled  to  make  up  u  feudal  title.    But  if  not,  see- 


ing any  dangers  to  be  apprehended  from  the  race  of  possible 
competing  rights,  are  common  to  all  the  three  cases, — why 
should  a  purchaser  be  more  entitled  to  insist  in  a  case  like  the 
present,  that  the  trustee  should  adopt  a  course  which  be  would 
not  be  compellable  to  adopt  under  either  of  the  other  two. 

*'  After  all,  it  will  be  found  in  truth,  that  the  suspender's  ar- 
gument, if  good  for  any  thing,  does  not  stop  at  any  incompleteness 
in  the  mere  feudal  title  of  the  respondent.  It  must  go  the  length 
of  denying  in  toto,  that  there  is  here  any  vested  right  whatever  io 
the  trustee,  as  regards  either  the  moveable  or  heritable  estate  of 
the  deceased.  For  the  vesting  clauses  of  the  Statute,  as  has 
been  seen,  are  all,  no  less  than  this  87th  section,  conceived  with 
direct  reference  to  the  estates  of  a  *  bankrupt,* — no  other  word 
being  in  fact  there  used.  So  that,  if  that  word  is  not  to  be  so 
construed  as  that  it  may  comprehend  the  case  of  a  '  deceased 
debtor,'  there  are  really  no  vesting  clauses  applicable  to,  or 
operative  in,  the  case  of  such  a  debtor  at  all.  And  the  Statute 
therefore  would,  in  this  class  of  sequestrations,  become  inextri- 
cable and  nugatory. 

*'  The  point  being  a  new  one,  the  Lord  Ordinary,  however 
clear  and  decided  his  own  opinion,  has  not  thought  it  right  to 
give  expenses." 

Lord  Melville  reclaimed,  but  the  Court  adhered* 

Lord  Ordinary,  Ivory Act.  A.  Anderson,  W.  P.  Dundas; 

Mackenzie  and  Sbarpe,  W.S.,  Agents. — Alt.  ; 

A.  Paterson,  W.S,,  Agent T.  Clerk [G.D  F.J 


4th  May  1841. 
House  of  Loeds (W.H.D.) 

No.  188 — John  Hutchinson  Febgusson,  AppellarU, 
V.  David  Ftffe  and  Others,  Respondents, 

Loan — Interest — Foreign — Accumulations — A  party,  who  was 
insane,  died  in  India  in  1810,  leaving  a  sum  of  money  in  rupees 
in  the  hands  of  a  house  of  agency  there.  His  relations  in  this 
country,  who  were  aware  of  the  insanity,  had,  about  the  time 
of  the  death,  of  which  they  were  not  aware  till  long  after.  Some 
correspondence  with  one  of  the  partners  of  the  company  when 
in  this  country,  in  consequence  of  which,  in  1812,  they  were 
put  in  possession  of  an  account  or  doquet,  signed  by  the  firm, 
ascertaining  the  balance  in  their  hands,  as  in  April  1810,  to 
amount  to  a  certain  sum,  and  it  specified  "  to  bear  interest  at 
9  per  cent,  per  annum,** — the  figure  **  9"  being  written  on  an 
erasure.  This  doquet  ivas  admitted  to  be  a  valid  probative 
document — Held  (atfirming  the  judgment  of  the  Court  of  Ses- 
sion), 1.  Tliat  the  defender  was  bound  by  the  account  so  ren- 
dered  in  1812,  and  was  liable  for  the  sums  therein  charged; 
and  2.  Tkat  interest  was  due  on  these  sums  from  30th  April 
1810,  at  the  rate  of  9  per  cent,  to  the  date  of  final  decree;  but 
3.  (reversing  the  judgment  of  the  Court  of  Session),  nat  in 
Calculating  interest  on  the  said  amount,  compound  interest  or 
annual  rests  ought  not  to  be  allowed. 

The  late  Dr  Fyffe  had  an  account  in  India  with  the 
company  of  Fergusson  and  Fairlie,  which  had  existed 
previous  to  May  1790,  and  with  another  firm,  Fairlie, 
Reid  and  Company,  by  which  the  other  firm  was  suc- 
ceeded ;  and  both  these  houses  had  been  employed  by 
him  as  his  agents  until  June  1792.  It  appeared  at  the 
next  balance  in  April  1793,  that  the  balance  in  favour 
of  Dr  Fyffe,  in  the  hands  of  his  agents,  amounted  to 
rupees  4207.  3.  10.  In  1793,  Dr  Fyfie  became  insane, 
and  continued  in  that  state  down  to  the  period  of  his 
death  in  India  in  1810.  Considerable  changes  took 
place  upon  these  firms ;  and  in  regard  to  these  changes 
it  was  averred  that  every  succeeding  firm  became  bound 
in  the  debts  of  their  predecessors. 

In  1795,  the  firm  of  Fairlie,  Gilmore  and  Company 
was  formed ;  and  in  that  firm  there  was  a  gentleman  c€ 
the  name  of  Allan  Gilmore,  who  had  previously  been  a 
partner  of  the  houses  which  acted  as  the  agents  of  Dr 
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Fyffe ;  and  it  appeared  that  this  latter  firm  adopted  the 
account  which  Dr  Fyffe  had  had  with  the  two  previous 
houses,  and  that  they  had  charged  themselves  annually 
with  accumulations  of  interest.  On  the  dissolution  of 
this  house  in  1810,  the  firm  of  Fairlie,  Fergusson  and 
Company  was  formed,  and  of  this  house  the  defender 
became  a  partner  at  its  formation,  but  Gilmore  had 
retired  on  the  dissolution  of  Fairlie,  Gilmore  and  Com- 
pany. Fairlie,  Fergusson  and  Company  undertook, 
on  acquiring  right  to  the  assets  of  Fairlie,  Gilmore  and 
Company,  to  relieve  it  of  its  debts,  inter  cdiOf  of  the 
debts  due  to  Dr  Fyffe,  but  it  did  not  appear  that  the 
new  company  had  undertaken  to  pay  compound  inter- 
est at  an  Indian  rate  on  that  debt. 

The  pursuers  were  aware  that  Dr  Fyflfe  had  fallen 
into  a  state  of  insanity  in  India,  but  were  ignorant,  till 
long  subsequently,  of  the  fact  of  his  death.  In  1812, 
Mr  William  Fairlie,  one  of  the  partners  of  Fairlie,  Fer- 
gusson and  Company,  and  who  had  been  a  partner  of 
Fergusson  and  Fairlie,  Fairlie,  Reid  and  Company,  and 
Fairliei  Gilmore  and  Company,  the  predecessors,  as 
alleged  of  the  late  company  of  Fairlie,  Fergusson  and 
Company,  which  commenced  in  May  1810,  and  was 
dissolved  in  1818,  was  in  England,  at  which  time  Mr 
James  Fyffe  of  Glasgow  had  had  some  communications 
with  Fairlie  as  to  Dr  Fyffe's  affairs.  In  consequence 
of  these  communications,  Fairlie  procured  from  India, 
from  his  house,  the  account  in  favour  of  the  late  Dr 
Fyffe,  bringing  out  a  balance,  as  at  30th  April  1810, 
of  17>346.  5  sicca  rupees,  the  previous  balance,  as  at 
April  1793i  (4207.  3.  10)  having,  by  accumulations  of 
interest,  amounted  to  that  sum.  The  account,  which 
commenced  in  April  1787>  and  terminated  in  April 
1810,  was  in  these  terms: 

*'  Charles  Fyffe,  Esq.,  in  account-carrent  with  Fairlie,  Gil- 
more and  Company.  To  balance  in  bis  favour  with  Fairlie, 
Fergusson  and  Company,  to  bear  interest  at  9  p«sr  cent,  per 
annum  (S.  R.  17,346.  5.) 

The  account,  which  was  signed  by  the  social  firm  of 
Fairlie,  Fergusson  and  Company,  contained  an  erasure 
in  the  figure  ^'9/'  and  was  sent  by  Fairlie  in  1812  to 
Mr  James  Fyffe. 

In  1833,  the  pursuers,  as  beneficially  interested  in 
the  settlements  of  the  late  Dr  Fyffe,  brought  an  action 
against  the  defender,  as  a  partner  of  the  late  firm  of 
Fairlie,  Fergusson  and  Company,  for  payment  of  the 
sum  stated  in  the  above  account,  with  interest  at  5 
per  cent. ;  but  by  a  relative  supplementary  action,  they 
concluded  for  yearly  accumulations  of  interest  on  the 
balance,  according  to  the  Indian  rate  of  interest  stated 
in  the  account,  viz.,  9  per  cent.  In  the  course  of  the 
action,  several  doubts  were  raised  in  reference  to  Eng- 
lish law, — among  others,  whether  the  firm  of  Fairlie, 
Fergusson  and  Company  were  truly  debtors  in  the 
balance  alleged  to  be  due  to  Dr  Fyffe.  (See  case  as 
previously  reported,  Vol.  X.  p.  168).  On  the  answers 
by  English  counsel  to  the  queries  submitted  to  them, 
the  Court  held  that  the  firm  was  liable  in  the  debt,  bat 
minutes  of  debate  were  ordered  on  the  points  remain- 
ing, viz.,  the  rate  of  interest  and  the  accumulations, 
which,  as  claimed,  increased  the  debt  to  about  £18,000. 

It  was  stated  by  the  pursuers,  that  the  practice  of 
Indian  houses  was  to  accumulate  annually  the  interests 
of  sums  lodged  with  them,  and  that  by  the  accounts 
in  process,  it  appeared  that  the  agency  houses  in  ques- 


tion for  twenty-three  years  from  1787  downwards,  had 
annually  balanced  the  account  of  Dr  Fyffe,  and  accu- 
mulated the  interest,  which  fluctuated  at  times  more  or 
less,  but  the  change  of  the  firms  made  no  difference  in 
the  way  of  stating  the  accounts, — 1  per  cent,  being 
debited  as  commission.  It  was  therefore  pUaded^ 
that  as  they  retained  that  balance,  they  must  be  pre- 
sumed to  have  retained  it  on  the  condition  of  account- 
ing on  the  same  principle ;  and  the  defender  was  bound 
for  accumulations  not  only  subsequent  to  1810,  but  to 
1818,  even  when  the  firm  was  dissolved,  because  the  ob- 
ligation against  him  to  account  on  the  same  footing, 
and  for  Indian  interest,  still  subsisted.  (Palmer  and 
Co.'s  Assignees  v,  Glas,  and  Keble  v.  Graham.)  The 
pursuers  denied  that  the  erasure  founded  on  bv  the  de- 
fenders had  been  made  ex  post  facto ;  and  if  it  were 
held  to  be  pro  non  scriptOf  the  ordinary  rate  of  interest 
in  India,  viz.,  10  per  cent^  must  be  substituted  for  9 
per  cent.,  and  not  any  fluctuating  rate*  The  insanity 
of  Dr  Fyffe  was  known  to  the  legatees  in  this  country, 
but  the  fact  of  the  death  was  not  known  till  a  long  time 
afterwards. 

The  defender  pleaded — That  Dr  Fyffe's  legatees 
ought  to  have  called  up  the  money  during  the  subsis- 
tence of  the  firm  of  Fairlie,  Fergusson  and  Company. 
It  was  dissolved  in  1818,  and  was  succeeded  and  repre- 
sented by  Fergusson,  Clerk  and  Company,  and  subse- 
quently by  the  subsisting  house  of  Fergusson  and  Com- 
pany, and  no  intimation  was  ever  made  to  them  that  they 
were  to  be  held  liable  on  any  such  principle  of  account- 
ing. The  defender  had  left  India  for  this  country  in 
1816,  and,  from  the  dissolution  of  Fairlie,  Fergusson 
and  Company,  had  never  any  connection  with  the  In- 
dian houses.  He  maintained,  that  as,  according  to  the 
opinion  of  English  counsel,  the  subsequent  lirmsy  as 
modified  after  Dr  Fyffe's  death,  were  liable  to  pay  up 
the  balance  due,  the  action  should  have  been  brought, 
not  solely  against  him  individually  as  a  partner,  as 
the  debt  was  not  constituted  against  the  company, 
but  that  the  other  parties  should  have  been  called : 
A  V.  B,  26th  February  1741,  Mor.  14,560,  and  Reid 
r.  M<Call,  nth  July  1814.  Geddes,  2d  June  1827. 
Dewar,  23d  February  1821.  In  regard  to  the  ques- 
tion of  interest,  it  was  stated  that  the  account  in  ques- 
tion, handed  to  Mr  James  Fyffe,  contained  an  erasure 
in  the  figure  9i  as  the  rate  of  interest,  and  that  no  ex- 
planation had  been  given  of  the  reason  for  such  erasure. 
Accordingly,  he  pileaded  that  the  rate  must  be  held  pro 
non  scriptOf  and  consequently,  that  as  interest  had 
fluctuated  very  materially  in  India  subsequent  to  the 
date  of  the  account,  the  rate  should  not  be  fixed  so 
high  as  9  per  cent.,  but  according  to  the  rate  allowed 
on  the  company's  loans,  which,  during  the  period  in 
question,  was  at  8,  6,  and  5  per  cent,  and  at  one  time 
4  per  cent  In  no  view  ought  more  than  7  per  cent  to 
be  allowed,  because,  in  1812,  when  the  account  was  de- 
li vered  to  James  Fyffe,  he  had  been  made  aware  that  the 
Indian  rate  of  interest  was  just  7  per  cent.  Moreover, 
it  was  pleaded,  that  as  the  pursuers,  in  consequence  of 
the  erasure,  could  not  competently  show  the  rate  of  in- 
terest which  had  been  agreed  on  by  the  company,  it 
should  be  no  more  than  legal  interest, — ^the  rate  which, 
before  the  supplementary  action  was  brought,  was  all 
that  was  sued  for.  But  whatever  the  rate*  the  defen- 
der could  not  be  charged  with  accumulations,  because 
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ftDj  such  claim  was  completely  guarded  against  by  the 
express  terms  of  what  was  called  the  undertaking  of  this 
debt  by  Fairlie,  Fergusson  and  Company,  viz.,  the  con- 
cluding entry  in  Dr  Fyffe's  account  with  Fairlie,  Gil- 
more  and  Company,  whereby  it  was  stipulated  that  the 
balance  should  bear  interest  at  a  certain  fixed  and  per- 
manent rate.  In  that  entry  there  was  not  the  slightest 
allusion  to  compound  interest,  and  the  Court  could  not 
be  asked  to  make  such  a  serious  addition  to  that  stipula- 
tion, beyond  what  the  parties  made  for  themselves.  In 
illustration  of  this  it  was  stated,  that  Fairlie,  Fergusson 
and  Company's  account  contained  no  accumulation  sub- 
sequent to  1810;  and  it  was  maintained,  that  as  the 
pursuers  had  failed  to  ask  for  accumulations,  and  to 
bring  their  action  for  twenty-one  years,  they  must  be 
held  to  have  acquiesced,  in  not  demanding  such  accu- 
mulations. Further,  acquiescence  ought  to  be  pre- 
sumed, in  respect  that  when  the  action  was  brought, 
legal  interest  was  alone  charged,  though  in  the  sup- 
plementary action  compound  interest  was  afterwards 
concluded  for.  The  practice  was  denied  of  accumu- 
lating interest  in  India,  or  that  the  doctrine  laid  down 
in  the  case  of  Palmer's  assignees  could  influence  the 
present  one,  as  there  the  circumstances  were  materially 
different;  and  in  particular,  the  account  was  current 
up  to  a  few  months  of  bringing  the  action.  But,  sup- 
posing the  practice  to  exist,  Dr  Fyffe  was  never  a 
customer  of  the  house  of  Fairlie,  Fergusson  and  Com- 
pany, for  he  died  a  few  days  only  before  that  company 
was  formed.  It  was  contended,  likewise,  that  no  proof 
had  been  brought  as  to  the  practice  of  accumulating, 
and  the  account  sued  on  did  not  show  such  practice ; 
at  all  events,  if  it  did,  as  against  the  previous  house 
of  Fairlie,  Gilmore  and  Company,  it  did  not  do  so  as 
against  the  house  of  Fairlie,  Fergusson  and  Company; 
and  even  if  it  could  be  supposed  as  against  them,  it 
must  be  held  to  have  ceased  at  the  dissolution  of  that 
Company  in  1818.  The  legatees  were  to  blame  for 
not  calling  up  the  money  in  1812,  when  they  must 
have  known  of  Dr  Fyffa'a  death,  as  at  that  time  Mr 
James  Fyffe  received  the  account  in  question  from  In- 
dia, and  had  communicated  in  regard  to  the  testator's 
affairs;  and  as  they  were  to  blame  in  that  respect,  they 
could  not  be  entitled  to  compound  interest. 

At  ad  vising  on  29th  May  1838,  the  Court  pronounced 
the  following  interlocutor : 

"  Find  that  the  pursuers  are  entitled  to  the  sum  of  17,346  5. 
sicca  rapees,  being  the  balance  due  on  the  doqoeted  account, 
converted  at  the  rate  of  exchange  current  in  Calcutta  by  the 
latest  account*,  together  with  interest  on  the  said  suio  so  con- 
verted, at  the  rate  of  9  per  cent,  per  annum,  and  accumulated 
annually  at  the  same  rate  from  the  30tb  day  of  April  1810  to 
the  dare  of  citation  in  this  action,  and  with  interest  on  the  ac- 
cumulated balance  at  the  foresaid  rate,  from  the  dale  of  citation 
to  the  date  of  final  decree,  and  interest  on  the  accumulated 
balance  from  the  date  of  final  decree  until  payment,  at  the  legal 
rate  of  interest :  Find  that  the  defender  is  entitled  to  deduction 
from  the  annual  accumulations  of  interest  of  1  per  cent,  for  cora- 
mi^ision,  and  that  be  is  further  entitled  to  deduction  of  the  ne- 
cessary expense  of  remitting  the  money  from  India  to  this 
country :  Find  neither  pHrty  entitled  to  expenses  in  this  pro- 
cess :  Alter  the  Lord  Ordinary's  interlocutors  of  26th  NoTem- 
ber  and  16th  December  1896,  and  repel  the  whole  defences,  so 
far  as  at  variance  or  inconsistent  with  the  above  findings,  and 
decern :  Appoint  the  pursuers,  qmtm  jwimum,  to  prepare  and 
lodge  a  state  of  their  claims  against  the  defender,  in  terms  of 
the  findings  oqmained  Jn  this  interlocutor.'* 


The  defender  appealed^  pleadings — I.  That  the  cause 
of  action  having  accrued  within  six  years  anterior  to 
the  institution  of  the  present  action,  it  is  cut  off  by  the 
English  Statute  of  Limitations.  This  plea  is  not  ob- 
viated (1.)  by  Mr  Fairlie's  letter  of  5th  July  1812;  for, 
besides  its  inefficacy  in  other  respects^  it  was  written 
twenty-one  years  previous  to  the  present  action ;  nor,  (2.) 
by  Dr  Fyffe's  insanity,  as  he  was  confessedly  dead  more 
than  twenty-three  years  before  this  action ;  nor,  (3.)  by 
the  exception  in  favour  of  plaintiffs,  when  defendants 
are  beyond  seas,  in  respect  the  time  of  limitation  has  at 
least  been  running  since  1812,  when  one  of  the  part- 
ners came  to  England  to  reside ;  and  the  present  de- 
feufler  has  been  in  this  country  nearly  twenty  years,—- 
II.  Neither  the  appellant^  nor  the  company  of  Fairlie^ 
Fergusson  and  Company,  as  a  partner  of  which  he  is 
now  sued,  incurred  an  obligation,  estcorUraetu  or  other* 
ways,  to  Dr  Fyffe  or  his  representatives,  to  pay  the 
debt  in  question.  The  arrangement  between  Fairlie, 
Fergusson  and  Company,  and  Fairlie,  Gilmore  and 
Company,  in  July  1810,  was  res  inter  alios  aclOy  and 
the  letter  of  Mr  Fairlie,  in  July  1812,  contains  no  ob* 
ligation  by  Fairlie,  Fergusson  and  Company  to  under- 
take an  obligation  to  pay  a  debt  for  which  they  were 
not  otherways  liable. — III.  This  action  ought  to  have 
been  dismissed,  in  respect  it  was  instituted  against  the 
defender  individually,  as  having  been  a  partner  of 
Fairlie,  Fergusson  and  Company,  without  either  the 
company,  or  partners  of  that  firm  having  been  made 
parties  to  the  action.  The  fallacy  of  the  pursuers* 
argument  on  this  point,  consists  in  their  assuming  that 
the  subscribed  account  above  mentioned,  operates  of 
itself  a  final  constitution  of  a  right  against  the  com- 
pany in  the  pursuers'  favour ;  whereas,  in  the  most 
favourable  view,  it  is  only  one  article  of  evidence  in 
the  question  of  constitution ;  and  even  its  effect,  as  an 
article  of  evidence,  can  only  be  properly  true  with  the 
company,  and  not  with  an  individual  partner. — IV. 
The  appellant  is,  at  all  events,  not  legally  chargeable, 
in  the  circumstances,  with  so  high  a  rate  of  interest, 
nor  with  compound  interest. 

The  respondents  maintained  the  pleas  which  were 
successful  in  the  Court  below. 

Lord  Chancellor, — My  Lords,  in  this  case,  Dr  Fyffe,  whore- 
sided  in  Calcutta  in  the  year  1786,  opened  an  account  wiib  the 
then  firm  of  Fergusson  and  Fairlie,  and  continued  it  with  the 
firm  of  Fairlie,  Reid  and  Company,  which  was  adopted  by  tbe  bouse 
upon  a  change  of  partners  in  1790.  On  tbe  1st  of  May  1790, 
tbe  appellHnt,  Mr  Fergusson,  was  admitted  a  partner  into  tbe 
firm  of  Fail  lie,  Reid  and  Company,  and  continued  a  partner  in  tbe 
business  from  that  time  till  1820,  when  he  retired, — the  bouse 
having,  in  1795,  assumed  the  style  of  Fairlie,  Gilmore  and  Com- 
pany, and  in  1810,  that  of  Fairlie,  Fergusson  and  Company,  and 
in  1818,  that  of  F(>rgusson,  Clerk  and  Company.  Mr  Fairlie,  who 
was  a  partner  when  the  appellant  was  admitted  in  1793,  continued 
to  he  so  till  1818.  Throughout  all  the  changes  of  partnership,  the 
account  of  Dr  Fyfft:  was  carried  on  in  the  books  of  the  new 
firm,  and  it  was  a  d«bt  appearing  upon  the  books  of  tbe  several 
firms,  of  which  the  appellant  was  a  partner  during  tbe  whole 
period  of  bis  continuing  in  tbe  house.  It  seems  to  have  been 
assumed  by  l>otb  sides,  that,  in  1793,  Dr  Fyffe  became  non  com- 
pos  menti*^  and  th^t  be  so  continued  till  the  9th  of  M  ly  1610, 
but  as  to  ibe  precise  time  at  which  it  commenced,  or  of  any 
circumstances  connected  with  it«  I  find  no  other  evidence.  It 
does  not  appear  that  any  proceedings  were  adopted  for  appoint- 
ing others  to  act  in  the  affairs  of  Dr  Fyffe  on  account  of  his 
lunacy,  and  be  was  during  all  this  time  in  India,  and  the  house 
at  Calcutta  continued  to  deal  with  bis  funds  astbey  had  before 
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the  period  of  hit  alleged  insanity.  It  would  therefore  be  ex- 
tremely difficult,  under  any  circumstances,  for  the  house  to  sop- 
port  a  case  for  withdrawing  from  their  customer  any  benefit  to 
which  their  mode  of  Iceeping  the  account  wouhl  have  entitled 
him,  if  there  had  not  been  any  question  as  to  bis  sanity.  In  the 
present  case,  I  think  the  house  are  at  all  events  precluded  from 
ao  doing.  In  1812,  one  of  the  then  partners  in  the  house,  in 
which  the  appellant  was  also  at  the  time  a  partner,  in  answer  to 
an  inquiry  made  by  a  person  claiming  to  be  interested  in  the 
estate  of  Dr  Fyffe,  communicated  the  statement  of  account  made 
up  in  the  books  of  the  firm,  up  to  the  30ch  of  April  1610,  by 
which  a  balance  of  17,346.  5.  sicca  rupees  was  made  to  be 
due  to  him,  and  to  which  was  appended  this  note, — **  To  bear 
interest  at  9  per  cent,  per  annum.*'  The  letter  which  inclosed 
it,  bore  date  the  15th  of  February  1812,  and  was  in  these  words  : 
— '*  I  now  inclose  you  Mr  Charles  Fyffe's account  from  its  com- 
mencement, which  I  received  some  time  ago  from  Calcutta.  The 
balanceatdOth  of  April  1810  wasrupeesl7,34C.  5;  chiefly  arising, 
you  will  observe,  from  the  high  rate  of  interest  allowed  upon 
it."  Administration  to  Mr  Charles  Fyffe  was  not  obtained  till 
1835,  but  nothing  was  done  in  the  meantime  to  affect  the  re- 
lative situation  of  the  firm  and  of  the  estate ;  and  by  their  bill, 
the  administrator  assumes  the  account  so  stated  by  the  firm  ;  and 
no  error  or  mistake  in  that  account  is  now  established.  It  is, 
therefore,  much  too  late  for  the  house  to  say  that  they  allowed 
too  high  a  rate  of  interest  up  to  the  30tb  of  April  1810,  or  com- 
puted it  in  a  manner  too  favourable  to  their  customer.  1  think, 
therefore,  that  the  amounts  of  debt  due  by  the  firm  to  the  estate 
of  Charles  Fyffe,  has  lieen  correctly  assumed  to  be  17,346.  5.  on 
the  30th  of  April  1810.  Ac  what  rate  interest  ought  to  be 
computed  from  that  date,  and  whether,  with  accumulations  or 
not,  remains  to  be  considered.  It  was  said  that  William  Fairlie 
wrote  a  prior  letter  to  the  same  person  on  the  2341  of  March 
1812,  stating  that  the  interest  of  money  had  fallen  greatly  in 
Bengal,  and  that  7  per  cent,  was  then  the  highest  rate  allowed, 
but  that  letter  is  not  admitted,  and  has  not  been  produced  or 
proved  ;  and  if  it  had,  it  could  hardly  supersede  the  memorandum 
at  the  foot  of  the  account  sent  on  the  15th  of  July  following. 
But  then  it  was  said  that  the  figure  "  9*'  in  the  memorandum 
was  written  on  an  erasure.  The  account  to  which  that  memo- 
randum is  appended,  purports  to  be  an  account-current  signed 
by  the  firm ;  and  if  the  paper  produced  has  been  altered  in  this 
figure  since  it  was  delivered,  it  was  competent  for  the  defender 
to  have  stated  and  proved  the  fact,  and  that  it  did  not  as  it  now 
appears,  correspond  with  the  books  of  the  firm ;  but  no  such 
proof  has  been  made.  It  must,  therefore,  be  considered  as  the 
toperscrfption  of  the  firm  on  the  15th  of  July  1812,  when  the  ac- 
count was  delivered  by  William  Fairlie,  one  of  the  firm,  that 
9  per  cent,  woold  be  in  future  the  rate  of  interest  which  the 
balance,  then  admitted  to  be  due,  would  bear  in  future.  The 
question  of  accumulation  stands  upon  a  very  different  footing. 
•Upon  that  subject  the  memorandum  contains  no  agreement  for 
the  future ; — indeed,  it  mav  be  considered  as  excluding  all  that 
it  does  not  provide ;  and  what  it  does  provide  for,  is  only  pay- 
ment of  interest  at  a  certain  rate.  It  is  true,  that  practically  the 
aecoant  had  eeased  to  be  an  aceount-current  from  the  year  1793 ; 
but  up  to  that  time  it  had  been,  in  the  most  correct  sense,  an 
aceoantreurrent,  and  it  ceased  to  be  so,  not  by  any  act  or  agree- 
ment of  the  parties,  but  by  the  cessation  of  all  transactions  aris- 
ing probably  from  the  situation  of  Charles  Fyffe.  The  account, 
however,  continued  to  be  carried  on  in  the  tame  manner  as  be- 
fore, until  the  30th  of  April  1810 ;  and  when  that  account  was 
made  up,  Charles  Fyffe  was  dead,  he  having  died  on  the  9th  of 
May  1810.  From  that  time  there  was  no  party  with  whom  any 
aeeount-current  could  be  carried  on, — there  not  having  been  any 
representative  of  Charles  Fyffe  for  many  years  afterwards.  The 
accounting  parties  made  up  their  aeoount  to  the  death  of  Charles 
Fyffe,  stating  their  intention  to  pay  0  per  cent,  upon  the  balance ; 
and  from  such  mode  of  midnng  op  the  account,  and  such 
promise  to  pay  9  per  cent,  upon  the  balance,  the  firm  are  not 
at  liberty  to  witndraw.  But  then  the  question  is,  whether 
the  aeoounting  parties  are  to  be  liable  beyond  what  they  have 
so  undertaken,  and  are  to  be  charged  with  compound  interest  ? 
The  first  question  which  occurs  is,  can  there  be  a  title  to  com- 
pamA  interest,  without  a  contract  expressed  or  implied,  from  the 
mode  of  dealing'  with  former  accounts  or  custom ;  and  if  not,  the 


absence  of  any  party  with  whom  any  such  contract  can  have 
been  made,  must  be  fatal  to  the  claim.  Generally,  a  contract  or 
promise  for  compound  interest  is  not  available  in  England,  as 
was  decided  in  ex  parte  Bacon,  9  Vesey,  224,  except,  perhaps, 
as  to  mercantile  accounts-current  for  mutual  transactions— a 
character  which  this  account  had  lost  from  at  least  the  death 
of  Charles  Fyffe.  How  then  can  compound  interest  be  charge- 
able upon  an  account  closed  ?  The  Court  of  Session  appears  to 
have  taken  a  very  correct  view  of  the  international  law  upon 
this  subject,  and  considering  the  law  of  the  <!ountry  where  the 
debt  is  contracted  as  furnishing  the  rule  by  which  the  nature 
and  extent  of  the  obligation  was  to  be  tried  ;  but  to  carry  out 
that  principle  to  its  proper  extent,  the  same  rule  must  be  ap- 
plied to  the  question  of  interest,  as  constituting  part  of  the  con- 
tract expressed  or  implied,  and  therefore,  as  affecting  the  nature 
and  extent  of  the  obligation;  and  the  law  of  Scotland  can  be 
referred  to  only  as  to  questions  concerning  the  remedy,  as  the 
country  in  which  the  action  is  brought, — in  which  mu^t  be  includ- 
ed the  question  raised  as  to  the  length  of  time.  No  Scorch 
prescription  applying  to  the  case,  the  English  Statute  of  Li- 
mitation is  irrelevant ;  but  if  it  had  been  material,  it  would  not 
have  afforded  any  bar,  as  the  time  now  began  to  run.  The  dis- 
tinction between  the  applicability  of  the  lex  loci  contractus  and 
the  lex  fori,  with  reference  to  the  nature  and  character  of  the 
debt  and  the  right  to  the  remedy,  is  well  exemplified  in  the  case 
of  the  British  Linen  Company  v,  Drummond,  in  10  Barnewall 
and  Cresswell,  911,  in  the  Queen's  Bench,  and  in  Don  p.  Lipp- 
man,  in  the  House  of  Lords,  in  2  Shaw  and  M*Lean,  723. 
In  inquiring,  therefore,  into  the  title  to  compound  interest, 
Scotch  cases  are  not  those  which  ought  to  be  primarily  consult- 
ed ;  and  it  would  not  be  possible,  upon  English  authorities,  to 
support  the  claim.  It  happens  that  there  is  a  decision  of  the 
House  of  Lords  upon  this  subject  which  is  conclusive  against 
the  claim — I  mean  the  case  of  Boddam  v.  Ryley,  reported  in  1 
Brown's  Chancery  Cases,  p.  239;  2  Brown's  Chancery  Cases, 
p.  2;  and  4  Brown's  Chancery  Cases,  p.  561.  In  that  case 
there  were  partnership  accounts  and  a  private  account,  and  in 
the  books  the  account  had  been  made  up  with  Indian  interest 
and  compound  interest.  At  the  hearing.  Lord  Thurlow  said, 
*'  Spencer's  representative  claims  9  per  cent,  from  year  to  year, 
upon  the  ground  that  the  books  were  so  made  up,  but  I  think 
no  such  interest  can  be  allowed  ;  for  although,  where  there  are 
cross-accounts,  interest  is  as  fair  to  the  one  as  to  the  other ;  yet 
it  is  not  fair  after  closing  the  account."  From  this  decision  of 
Lord  Thurlow's  there  was  an  appeal  to  the  House  of  Lord^, 
raising  distinctly  the  claim  to  compound  interest,  but  the  decree 
was  affirmed.  The  present  is  a  much  stronger  case  against  the 
claim  than  that  of  Boddam  v.  Ryley,  because  there  doea  not  ap- 
pear to  have  been  in  that  case  such  an  absence  of  any  party  to 
consent  to  the  mode  of  stating  their  accountans  there  is  in  this. 
On  the  other  hand,  and  in  fiivour  of  tiie.chMDn  to  compound  in- 
terest, several  cases  were  cited  as  decision^tif  the  Court  of  Ses- 
sion, of  which  Keble  v.  Graham,  6  Shaw  and  Dunlop,  p.  119, 
was  one ;  but  I  do  not  find  that  in  that  case,  as  there  reported, 
there  was  any  question  raised  as  to  compound  interest.  In 
Cruickshank  o.  The  British  Linen  Company,  13  Shaw  and  Don- 
lop,  p.  91,  there  was  a  bond  which,  it  was  said,  amounted  to  a 
contract  for  compound  interest,  as  to  the  legality  of  which  no 
question  appears  to  have  been  raised.  Palmer  and  Company  v. 
Glas,  13  Shaw  and  Dunlop,  p.  SOB,  is  the  only  caae  in  which 
the  point  was  expressly  raised,  and  in  that  case  the  Court  of 
Session  certainly  decided  that  compound  interest  was  to  be 
calculated  upon  the  annual  balances  after  the  death  of  the  debtor. 
The  Court,  however,  very  correctly  considered  that  question 
as  one  to  be  decided  by  the  law  of  the  country  where  cbe  debt 
was  contracted,  and  not  by  the  law  of  Scotland  where  the  tfe^ 
tion  was  brought.  The  decision,  therefore,  is  not  m  Scotch 
judgment  upon  a  question  of  Scotch  law,  but  a  judgment  of  a 
Scotch  Court  upon  English  law,  or  an  Indian  custom,  and  seems 
to  have  been  fiiunded  upon  very  imperfect  information,  which  the 
accountant  is  stated  to  have  received  from  some  gendeman  ac- 
quainted with  the  course  of  business  in  India,  but  how  far  appli- 
cable to  the  cireamstances  of  the  case,  or  what  sncb  information 
was,  does  not  appear.  The  Lord  Ordinary  is  represented  ajs  baring 
thought  it  doubtful  whether  there  should  be  any  aecumulation 
after  the  death  of  the  debtor;  and  Lord  Medwyn  aaid  that  he 
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felt  a  little  more  difficulty  as  to  the  accumulation.  It  is  not 
possible,  I  tbiiik.  to  put  this  decision  in  competition  with  the 
others  to  which  I  have  before  referred.  It  appears  tome,  therefore, 
that  the  proper  course  will  be  to  vary  the  interlocuror  appealed 
from,  by  declaring  that  interest  at  9  per  cent,  ought  to  be  cal- 
culated upon  the  balance  of  17,346.  5.  sicca  rupees,  from  the 
30th  of  April  ISIO,  up  to  the  time  of  the  decree,  but  without 
mny  compound  interest  or  annual  rests ;  and  that  the  cause  be 
remitted  to  the  Court  of  Session  with  this  declaration. 

Interlocutor  varied,  and  cause  remitted  with  a  de- 
claration. 

First  Division. — Lord  Fullerton,  Ordinary, — Oliverson,  Den- 
by  and  Lavie,  AppellanCB  Solicitors, — Simpson  and  Cobb,  JRe- 
spondentt'  5o/icitors.~.CW.H.D.J 


4th  May  IS4\. 
House  of  Loaos (W.H.D.) 

No.  189- — Andrew  Bell,  Appellant^  v.  Da  Andrew 
Mtlnb  and  Others,  Respondents. 

Public  Officer—  Schoolmaster — Trustees — Powers  and  Liability 
— A  tettator  left  in  truBt  a  sum  of  money  to  certain  parties 
**Jbr  the  benefit  of  a  charity  or  school  for  the  poor**  of  the 
testator*s  native  parish^  but  no  conditions  were  inserted  in,  the 
deed  of  bequest  as  to  the  way  and  manner  in  which  these  trus» 

•  tees  were  to  execute  the  bequest.  The  trustees  founded  an  ta- 
stitution  for  teaching,  and  appointed  masters  to  continue  at 

.  pleasure — Held,  in  an  action  of  damages  brought  by  one  of  the 
masters  who  had  been  dismissed  (affirming  the  judgment  of 
the  Court  of  Session),  that  there  was  no  obligation  in  law  on 
the  trustees  to  appoint  ad  vitam  aut  culpam  only — that  the 
purtuer*s  appointment  was  not  ad  vitaro  aut  culpam,  and  action 
therefore  dismissed, 

Procesa>*.A.  S.,  11th  July  1828 — In  an  action  of  damages  by 
a  schoolmaster  for  alleged  illegal  dismissal,  the  cause,  after 
being  sent  to  the  jury  roli,  was  retransmitted,  previously  to  trial, 
to  the  Court  of  Seswm,for  the  determination  of  certain  points 
of  law,  and  the  Lord  Ordinary  having,  in  terms  of  the  S5th 
section  of  the  Act  of  Sederunt  1828,  reported  the  cause  on 
cases,  the  record  being  unclosed — Held  competent  for  the  Court, 
at  that  stage  of  the  cause,  to  dismiss  the  action  de  piano,  as 
groundless. 

The  late  John  M*Nab,  who  was  a  native  of  the  parish 
of  Dollar,  died  leaving  a  large  fortune.  By  his  will, 
dated  in  1800,  written  with  his  own  hand  a  short  time 
before  his  death,  he  gave  a  moiety  of  his  property  to 
his  cousin  ;  and  in  regard  to  the  other  moiety,  he  pro- 
vided : 

"  The  other  moiety  or  share  I  would  have  laid  in  the  public 
funds,  or  some  such  security,  on  purpose  to  bring  one  annual  in- 
come or  interest,  for  the  benefit  of  a  charity  or  school  for  the 
poor  of  the  parish  of  Dollar,  and  shire  of  Clackmannan,  whier  I 
waa  bom.  In  North  Britain  or  Scotland.  That  I  give  and  be- 
qneath  to  the  minister  and  church- wardens  of  that  parish  for 
ever,  say  to  the  minister  and  church  officers  for  the  time  being, 
and  no  otiier  person  shall  have  pour  to  receve  the  foresaid  an- 
nuity but  the  aforesaid  officers  for  the  time  being,  or  their  agent 
appointed  for  the  time  by  them.  This  I  beg  my  executors  to 
put  in  a  stale  to  be  executed." 

The  Lord  Chancellor  of  England  ordered  the  Ac* 
countant-General  to  pay  over  the  moiety  in  his  hands 
applicable  to  this  purpose,  "  to  the  minister  and  church 
officers  of  the  parish  of  Dollar,  pursuant  to  the  will  of 
the  testator,  John  M'Nab."  The  testator  died  with- 
out lea/ing  any  specific  regulations  as  to  the  way  in 
which  the  bequest  was  to  be  managed,  other  than  the 
terms  of  the  bequest  expressed. 

The  defender,  Dr  Mylne,  was  the  minister  of  the 
parish,  and  he  and  the  kirlc-session  appeared  to  have 
acted  under  the  advice  of  counsel,  and  of  several  emi- 


nent individuals,  and  of  parties  who  were  assumed  into 
the  trust,  as  to  the  management  of  the  charitable  be- 
quest* Under  the  regulations  which  were  adopted,  Dr 
Mylne  was  appointed  president  of  the  institution,  at  an 
annual  salary.  An  establishment  was  erected  for  teach- 
ing, and  a  mode  and  style  of  instruction  were  adopted, 
with  the  consent  of  the  trustees  and  others,  but  no  rules 
were  enacted  by  the  trustees  as  to  appointing  teachers 
ad  vitam  aut  culpam ;  and  it  appeared  to  have  been 
the  practice,  at  least  since  1818,  for  Dr  Mylne,  acting 
under  the  advice  of  the  trustees,  to  appoint  the  masters 
of  the  various  branches  at  pleasure  only.  In  1821,  on 
the  occasion  of  a  vacancy  in  the  mathematical  class,. 
Dr  Mylne  addressed  a  letter  to  the  pursuer  in  the  fol- 
lowing terms : 

<*  Dollar  Manse,  fSth  October  1821. 
"  Dear  Sia, — I  have  not  yet  seen  or  beard  again  from  Prin- 
cipal Haldane,  but  1  am  determined  to  delay  the  election  no 
longer.  I  have  received  another  certificate  in  your  favour  from 
Mr  Liston.  It  is  now  obvious  that  it  lies  between  you  and 
Mr  Wallace.  I  have  not  yet  spoken  to  the  other  trustees  on 
the  subject,  but  we  must  make  up  our  minds  this  week.  I  be- 
lieve I  mentioned  to  you  at  Dollar  the  outline  of  the  duty  re- 
quired, the  salary,  he,  I  beg  again  to  state  to  you,  that  though 
at  first  you,  if  elected,  may  not  have  above  two,  or  at  most 
three  hours  of  teaching,  yet  the  trustees  reserve  to  themselves 
the  right  of  enlarging  the  hours  according  to  circumstances. 
The  salary  is  £120,  with  a  house,  or  £35  for  the  rent  of  a 
bouse,  at  the  option  of  the  trustees.  The  appointment  is  only 
during  pleasure,  but  this  need  not  stagger  you ;  all  the  other 
masters  are  in  the  same  predicament ;  and  the  reason  of  our 
making  the  appointment  in  these  terms  is,  that  we  may  not  be 
embariassed  with  the  claims  about  right  by  any  of  the  masters, 
in  getting  an  Act  of  Parliament  to  regulate  the  whole.  I  men- 
tion these  things,  that  there  may  be  no  complaint  afterwards,  in 
the  event  of  your  being  elected.  My  chief  purpose,  however, 
in  writing  to  you,  is  to  ask  how  soon  it  would  be  in  your  power 
to  come  here  and  enter  upon  duty,  if  you  were  immediately 
elected.  This  is  an  important  point,  as  we  have  delayed,  per- 
haps, too  long  in  making  up  our  minds  on  the  subject.  May  I 
ask  the  favour  of  you  to  write  regarding  the  matter  by  return 
of  post.     I  am,  dear  Sir,  yours,'*  &c. 

(Signed)        "  Andw.  Mvlwe." 

Thereafler  Dr  Mylne  addressed  the  pursuer  as  fol- 
lows: 

"  Edinburgh,  15M  November  1821. 
"  Dear  Sir, — I  waited  anxiously  several  days  for  your  letter, 
being  under  the  necessity  of  coming  here  to  assist  at  the  sacra- 
ment. On  Friday  last,  before  setting  out,  I  held  a  meeting  of 
the  trustees,  and  sounded  them  on  the  subject  of  appointing  you 
to  the  mathematical  department  of  our  Institution,  when  they 
left  it  entirely  to  myself.  As  I  had  not  heard  fiom  you,  no  mi- 
nute was  made  at  the  time,  but  from  what  I  have  mentioned, 
you  may  consider  the  appointment  as  made.  I  am  extremely 
anxious  that  you  should  lose  no  time  in  coming  to  Dollar,  and 
I  shall  then  hand  you  a  regular  letter.  I  hope  this  will  reach 
you  without  any  further  delay.  Your  letter,  after  lying  some 
days  at  Dollar,  only  reached  me  yesterday.  In  .haste,  yours 
faithfully."  (Signed)       .  *'  Andrew  Mylne." 

On  21st  November  1821,  the  minute  of  meeting  of 
the  trustees  bear : 

"  Dr  Mylne  then  laid  before  the  meeting  a  number  of  cer- 
tificates for  candidates  for  the  mathematical  class,  and  the  trus- 
tees having  examined  the  same,  agree  to  appoint  Mr  Bell  from 
Perth  to  the  office,  upon  the  same  terms  and  limitations  as  the 
other  teachers," 

The  pursuer  went  to  the  Dollar  Institution,  making 
no  objection  as  to  the  nature  of  his  appointment,  and 
he  continued  teaching  down  to  1828,  when  the  trust- 
tees  relieved  him  of  his  duties  as  teacher  from  and  after 
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May  1828y  paying  him  his  salary  up  to  the  following 
October. 

In  1836,  the  pursuer  brought  this  action  against  the 
defenders  for  reparation,  by  way  of  damages,  for  alleg- 
ed injury,  in  respect  of  having  been  dismissed  without 
cause  shown,  pleading — (I.)  A  teacher  regularly  elect- 
ed by  the  trustees  or  managers  of  a  public  educational 
institution,  cannot  be  dismissed  from  his  situation  ex- 
cept upon  cause  shown.  (2.)  Even  if  it  were  legal  to 
make  such  election  to  be  held  only  during  pleasure, 
there  was  no  such  stipulation  in  the  present  instance, 
or  at  least  it  was  expressly  understood  that  the  exercise 
of  such  a  power  was  to  be  limited  to  the  occurrence  of 
a  specific  event,  which  event  never  took  place. 

The  event  contemplated,  alluded  to  in  the  second 
plea,  was  said  to  be  the  procuring  of  an  Act  of  Parlia- 
ment; and  in  reference  to  the  letter  of  Dr  Mylne,  in 
which  the  expression  is  contained,  the  pursuer  attempt- 
ed to  show,  by  a  critical  analysis  of  the  letter,  that  he 
could  only  be  dismissed  iu  respect  of  culpa  ;  and  that 
though  apparently  the  appointment  was  at  pleasure,  it 
was  so  qualified  by  the  terms  of  the  first  letter,  that  if 
no  Act  of  Parliament  were  applied  for,  the  appoint- 
ment should  be  absolute. 

The  defenders  pleaded — That  there  could  be  no 
doubt  that  the  appointment  was  merely  at  pleasure,  and 
that  they  had  undoubted  right  to  dismiss  if  they  saw 
fit.  They  also  pleaded,  that,  in  the  circumstances, 
they  were  warranted  in  dismissing  the  pursuer. 

It  seems  unnecessary  to  advert  to  the  cause  of  dis- 
missal, as  the  action  came  to  depend  entirely  on  the 
law  raised  by  the  pursuer,  and  the  circumstances  were 
differently  stated  by  the  parties. 

The  case  was  sent  to  the  jury  roll,  but  the  issue 
clerks  refused  to  give  an  issue  till  the  questions  of  law 
were  disposed  of.  Thereafter,  the  Lord  Ordinary 
ordered  cases  to  report  to  the  Court,  in  terms  of  the 
65th  section  of  the  Act  of  Sederunt 

At  advising  on  5th  June  1 838,  the  Court  sustain- 
ed the  defences,  and  assoilzied  the  defenders. 

The  pursuer  appealed  pleading^-Th&t  the  Court  of 
Session  had  no  right  or  power  to  assoilzie  the  defenders 
without  a  trial  by  jury.  The  interlocutors  of  the  Lord 
Ordinary  remitting  the  cause  to  the  jury  roll,  to  be 
tried  by  jury,  was  final  and  conclusive.  This  is  ex- 
pressly provided  by  the  1 5th  section  of  the  59th  Geo. 
III.  cap.  35.  The  12th  section  of  this  Act,  which  autho- 
rises cases  to  be  remitted  back,  before  trial,  to  the  Court  of 
Session,  for  the  decision  of  questions  of  law  or  relevancy, 
regards  only  interlocutory  judgments.  It  does  not 
warrant  the  retransmission  of  the  cause,  in  order  to  be 
dealt  with  by  the  Court  of  Session  as  not  a  jury  cause, 
in  order  that  the  Court  of  Session  may  Judge  in  it 
wiihoui  trial  by  jury.  The  appellant  might  even  main- 
tain, that  since  the  abolition  of  the  Jury  Court  as  a  se- 
parate tribunal,  the  provision  in  the  Act  as  to  the  re- 
transmission of  causes  from  the  jury  roll  to  the  Court 
of  Session,  cannot  be  in  operation.  This  was  the  pur- 
port of  the  Lord  Chancellor's  opinion  in  the  case  of 
Montgomery  v.  Boswell,  April  1839« 

Answered — The  ap|>ellant  has,  in  the  correspon- 
dence produced,  which  is  the  foundation  of  his  case, 
shown  the  groundlessness  of  his  action.  It  was  there- 
fore clearly  competent  and  right  for  the  Court  to  dis- 
miss the  action,  and  it  has  been  lately  held  in  the  House 


of  Lords,  in  the  case  of  Duncan,  that  when,  before  di- 
recting an  issue,  the  case  is  in  such  a  state  as  to  enable 
the  Court  to  disapprove  of  it,  judgment  ought  to  be 
given. 

Lord  Chancellor My  Lords,  J  certainly  regret  that  your 

Lordships'  time  sbould  have  been  occnpied  in  bearing  more  than 
the  opening  of  this  case.  It  is  a  question  raised  as  to  the  course 
of  practice  in  the  Court  of  Session,  arising  out  of  the  provisions 
of  several  Acts  of  Parliament^  which  have  been  made  the  sub- 
ject of  discussion.  Upon  the  merits,  there  is  scarcely  anything 
which  I  can  see  in  the  case  upon  which  any  argument  can  be 
urged.  The  appellant  was  appointed  assistant  instructor  and 
master  in  a  certain  department  in  a  school  established  under  the 
provisions  of  a  gift  of  John  M*Nab,  in  whieh  be  says, — "  The 
other  moiety  or  share  I  would  have  laid  in  the  public  funds,  or 
some  sucb  security,  on  purpose  to  bring  an  annual  income  or 
interest  for  the  benefit  of  a  charity  or  school  for  the  poor  of  the 
parish  of  Dollar,  where  I  was  bom.  That  I  give  and  bequeath 
to  the  minister  and  church  of  that  parish  for  ever — say  to  the 
minister  and  church  officers  for  the  time  being,  and  no  other 
person  shall  have  power  to  receive  the  annuity."  Vo  appoint- 
ment is  made  by  the  author  of  the  gift— <no  direction  that  there 
shall  be  a  master,  and  that  be  shall  have  a  certain  income  for 
his  support  and  maintenance,  but  the  property  is  given  to  the 
trustees,  with  as  large  a  discretion  as  can  be  intrusted  to  any 
body  of  individuals, — the  only  direction  being,  that  it  shall  be 
applied  in  the  establishment  of  a  school  for  the  poor  of  a  par- 
ticular parish.  In  execution  of  the  trust,  the  trustees  esta- 
blished a  school;  and  among  the  letters  written  to  the  appellant, 
there  were  three  from  Dr  Mylne«  who  was  negociating  with  the 
appellant  upon  the  subject  of  being  appointed  an  instructor  in 
the  school,  by  one  of  which  it  is  stated,  that  **  the  salaryis  .£]20, 
with  a  house,  or  £35  for  the  rent  of  a  boose,  at  the  option  of 
the  trustees.  The  appointment  is  only  during  pleasure,  but  this 
need  not  stagger  you ;  all  the  other  masters  are  iir  the  same 
predicament ;  and  the  reason  of  our  making  the  appointment  in 
these  terms  is,  that  we  may  not  be  embarrassed  with  the  claims 
about  right  by  any  of  the  roasters,  in  getting  an  Act  of  Parlia- 
ment to  regulate  the  whole."  Subsequently  to  that,  another 
letter  was  written,  and  the  appellant  accepts  the  offiee.  But 
among  other  letters  which  he  states  in  his  summons,  he  does 
not  state  the  part  of  the  letter  which  is  important,  which  states 
it  to  be  an  appointment  only  during  pleasure,  but  states  it  thus: 
That,  in  a  subsequent  letter  addressed  by  Dr  Mylne  to  the  pur- 
suer, of  date  5tb  October  1821,  the  salary  is  stated  to  be  '*  £120, 
with  a  house,  or  £35  for  the  rent  of  a  house,  at  the  option  of 
the  trustees."  H«  states  so  much  of  the  letter  as  provides  him 
with  a  salary,  but  omits  that  part  of  the  letter  containing  the 
statement,  that  the  office  is  only  to  be  held  during  pleasure,—, 
a  mode  of  proceeding  not  much  approved  of  in  this  country^ 
and  one  which  is  wholly  useless ;  because,  suppressing  a  docu- 
ment can  answer  no  useful  purpose,  although  it  may  occasion 
additional  expense  and  delay.  Where  a  document  contains  the 
substance  of  a  contract,  it  is  useless  to  set  it  out  partially. 
However,  the  pursuer  was  bound  to  set  out  that  part  which 
stated  the  salary,  and  which  constituted  a  part  of  the  contract ; 
and  we  have  the  letter  of  the  6th  of  October  alluded  to.  Then 
he  says, — '*  that  in  a  third  letter  from  Dr  Mylne,  his  appoint- 
ment was  announced  to  him  in  the  following  terms : — *  j&/is- 

burgh,  I5th  November  1821 Dear  Sir, — I  watted  anxiously 

several  days  for  your  letter,  being  under  the  necessity  of 
coming  here  to  assist  at  the  sacrament.  On  Friday  last, 
before  setting  out,  I  held  a  meeting  of  the  trustees,  and 
sounded  them  on  the  subject  of  appointing  you  to  the  m^ 
thematical  department  of  our  institution,  when  they  ieh  it 
entirely  to  myself.  As  I  had  not  heard  from  you,  no  isinoto 
was  made  at  the  time  ;  but  from  what  I  have  mentioned, 
you  n^ay  consider  the  appointment  as  made.  I  am  extremely 
anxious  that  you  should  lose  no  time  in  coming  to  Dollar,  and 
I  shall  then  hand  you  a  regular  letter."  Now,  that  letter 
neither  specifies  the  duration  of  the  office  nor  the  salary  :  that 
letter  of  itself  constitutes  no  appointment.  It  does  not  inform 
the  party  of  the  tenure  of  his  office,  nor  the  salary  he  is  to  re- 
ceive. It  was  quite  unnecessary  to  do  so.  That  was  stated  in 
the  former  letter ;  and  these  letters  constitute  the  appointment. 
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becanse  there  can  be  no  doubt  of  the,  nature  of  the  conditions 
which  were  understood.  The  salary  was  £120  a-year,  bat  the 
master  was  to  hold  it  during  pleasure.  Thus  a  point  of  law  is 
raised.  It  is  said  that  it  was  contrary  to  the  law  of  Scotland. 
Why,  these  trustees  have  the  same  power  as  the  author  of  the 
gift.  They  are  bound  merely  to  apply  it  to  the  erection  of  a 
school  for  the  use  of  the  poor  in  a  particular  parish.  They  ap- 
point the  salary,  of  which  they  are  the  judges ;  and  they  say 
that  the  office  shall  be  during  pleasure.  It  is  not  disputed  that 
there  is  no  law  in  Scotland  to  prevent  parties  in  a  private  es- 
tablishment appointing  a  roaster  during  pleasure.  It  would  be 
very  strange  if  there  should  be  such  a  law ;  but,  fortunately,  it 
does  not  exist.  There  are  some  schools  in  Scotland,  and  in 
this  country  also,  where  masters  have  a  freehold  in  their  office, 
and  many  contests  have  arisen  in  conse(]|uence  with  the  trus- 
tees, which  have  generally  ended  in  reducing  the  benefits  of 
the  charity  by  the  expenses  of  the  contest;  and  where  they 
have  succeeded,  they  have  generally  fixed  a  very  heavy  burden 
upon  the  funds  out  of  which  relief  was  to  be  afforded  to  the 
poor.  There  are  cases  of  both  descriptions  in  both  countiies, 
but  nothing  throwing  any  doubt  upon  the  power  of  persons  ad- 
ministering a  piivate  charity  to  appoint  persons  to  execute  the 
office  of  master  during  pleasure.  That  is  the  foundation  of  the 
pursuer's  title.  If  he  does  not  show  the  Court  a  case  in  da- 
mages from  having  been  removed,  he  fails  in  his  case.  He 
seems  to  have  been  well  advised  before  the  commencement  of 
his  suit,  because  he  carefully  avoids  setting  out  that  part  of  the 
letter  which  is  fatal  to  his  case.  He  comes  before  the  Lord 
Ordinary  in  the  first  instance ;  and  he  ought  to  show  a  prima 
facie  case  of  damage  to  be  tried  by  a  jury ;  but  before  that  stage 
of  the  caus^  arrives,  the  real  state  of  the  case  becomes  known, 
an<i  it  is  found  that  there  is  an  apparent  objection  on  the  face 
of  the  document,  which  raises  a  doubt  whether  the  appellant 
can  be  entitled  to  any  thing.  The  Court  of  Session  had  the 
case  l»efore  them,  and  they  viewed  the  question  not  as  a  matter 
of  foct  in  dispute ;  but  upon  the  face  of  the  very  document — 
the  foundation  of  the  title  stated  by  himself, — they  saw  there 
was  no  possible  case  to  entitle  him  to  any  damages.  Then  it 
is  said,  though  the  Judges  of  the  First  Division  saw  that  mani- 
festly upon  the  face  of  the  proceedings,  it  wa^  not  competent 
to  them  to  deal  with  it  as  they  have  done, — namely,  to  decide 
against  the  pursuer.  For  what  possible  purpose  could  it  be  sent 
to  them  (it  is  admitted  it  is  well  sent  to  them)  but  to  decide  the 
point  of  law,  and  prevent  its  going  to  a  trial  by  a  jury?  The 
Court  saw — not  upon  disputed  facts,  but  upon  undisputed  facts, 
and  the  pursuer's  own  showing — that  it  would  be  quite  absurd, 
in  a  case  in  which  the  Court  saw  he  could  not  recover,  that  he 
should  go  to  a  jury.  There  can  be  no  course  of  practice  to  lead 
to  such  an  absurdity;  and  so  the  Court  of  Session  decided. 
Taking  the  documents  upon  which  his  case  rested,  they  de- 
cided against  him,  and  held  he  was  not  entitled  to  what  he 
a^ked.  It  appears  to  me  that  this  is  a  case  of  all  others,  since  I 
have  had  a  seat  in  this  House,  which  ought  not  to  have  been 
brought  here,  and  the  appeal  must  therefore  be  dismissed,  with 
costs. 

Appeal  dismissed,  with  costs. 

First   Division. — Lord   FuUerton,    Ordinary Deans  and 

Dunlop,  Appellani*»  Solicitors — Richardson  and  Connell,  jRe- 
spoHdenU*  Solicilora [W. H.D.J 
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No.  190. — WiuLiAM  Dill,  Appellant^  v.  Ma  job- Ge- 
neral Sib  Robert  Houston  and  Others  (Alex- 
ander HoustorCs  Trustees)j  Respondents. 

Succession  —  Vesting  —  Facoltjr —  Obligation — Husband  and 
Wife — Held  (reversing  the  judgment  of  the  Court  of  Ses- 
sion), thai  a  clause  in  a  postnuptial  contract  of  marriage,  by 
which  the  husband  bound  himself  to  make  payment  to  **  his 
wife,  or  to  any  person  or  persons  she  shall  appoint  by  a  writing 
under  her  hand  at  anytime  in  her  lifetime,  or  without  the  con* 
sent  of  her  husband,  and  that  whether  she  survive  or  prede- 
cease him,  and  whether  she  have  issue  or  not,  of  the  sum  of 
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j£3000  Sterling  money,  or  such  other  lesser  sum  as  she  shall 
direct,"  vested  the  sum  absolutely  in  her  ;  and  that,  although 
she  had  not  uplifted  it  during  her  life,  nor  disponed  of  it  by 
any  writing  under  her  hand,  it  transmitted  after  her  death  to 
her  next  of  kin. 

The  late  Alexander  Houston,  of  Clerkington,  was 
married  to  Helen  M^Kie,  only  daughter  of  the  deceased 
Alexander  M'Kie,  merchant  in  Glasgow.  She  was 
then  a  minor,  and  possessed  of  considerable  property. 
No  settlements  had  been  made  previous  to  the  mar«^ 
riage ;  but  the  rights  of  the  parties  were  afterwards- 
arranged  by  a  postnuptial  contract,  executed  in  April 
1785.  ^y  that  contract  Mr  Houston  bound  and  obliged 
himself,  his  heirs  and  executors,  to  pay  to  his  wife, 
during  her  life,  after  his  decease,  in  case  she  should 
survive  him,  a  free  annuity  of  £400,  and  to  grant  to 
her  a  liferent  infeftment  over  certain  heritable  property 
in  security  thereof.  By  the  same  contract  he  likewise 
bound  himself 

"  to  make  payment  to  the  said  Mrs  Helen  Houston,  his  wife, 
or  to  any  person  or  persons  she  shall  appoint  by  a  writing  under 
her  hand,  at  any  time  in  her  life,  with  or  without  the  consent 
of  her  said  husband — and  that  whether  she  survive  or  predecease 
him,  and  whether  she  have  issue  or  not — of  the  sum  of  £3000 
Sterling  money,  or  such  other  lesser  sum  as  she  shall  direct, 
and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after  the 
death  of  her  said  husband,  in  case  be  shall  survive  her,  or  shsll 
predecease  her  without  leaving  issue  of  the  marriage,  or  at  the 
first  of  these  two  terms  next  after  the  failure  of  the  issue  of  the 
marriage,  in  case  he  shall  predecease  her  leaving  issue  who  shall 
fail  before  her,  or  at  the  first  of  these  two  terms  next  after  her 
decease,  in  case  she  shall  survive  him  leaving  issue  of  the  mar- 
riage then  existing,  or  at  any  term  of  Whitsunday  or  Martinmas, 
after  any  of  these  events  respectively ;  so  that  it  shall  not  be  in 
the  power  of  the  said  Mrs  Helen  Houston,  or  the  persons  to 
whom  she  shall  appoint  the  foresaid  sum  of  £3000,  or  any  part 
thereof,  to  be  paid,  to  uplift  the  same  during  the  life  of  the  said 
Alexander  Houston,  or  even  after  his  death,  during  the  joint 
existence  of  the  said  Mrs  Helen  Houston  and  the  issue  of  this 
marriage,  and  with  4s.  of  penalty  for  each  pound  of  principal, 
in  case  of  failure ;  and  the  legal  interest  of  the  said  principal 
sum,  from  the  term  at  which  the  same  shall  be  appointed  to  be 
paid,  during  the  not-payment  of  the  same.  But  with  this  pro- 
vision alwise,  as  it  is  hereby  specially  provided  and  declared^ 
that  in  case  the  said  Mrs  Helen  Houston  shall  happen  to  survive 
her  said  husband  and  the  issue  of  the  marriage,  and  shall  ask  and 
recover  payment  of  all  or  any  part  of  the  foresaid  sum  of  £3000 
Sterling,  then,  and  from  thenceforth,  her  said  liferent  annuity  of 
£400  Sterling  shall  suffer  such  a  restriction  as  shall  be  equal  to 
the  legal  interest  for  the  time  of  the  principal  sum  which  she 
shall  BO  recover." 

It  was  likewise  provided  that  Mrs  Houston,  in  the 
event  of  her  survivance,  should  have  £600  in  name  of 
furniture  and  mournings;  and  these  provisions  were 
declared  to  be  in  full  satisfaction  of  all  other  claims, 
legal  or  conventional,  which  she  could  ask  or  demand 
through  the  death  of  her  husband. 

It  was  further  mentioned  in  the  contract,  that  Mr 
and  Mrs  Houston  had,  of  the  date  thereof,  granted  a 
disposition  to  Robert  Dunmure,  Esq.,  younger  of  Kel- 
vinside,  merchant  in  Glasgow,  uncle  of  the  said  Mrs 
Helen  Houston;  Robert  Houston,  Esq.,  merchant  in 
Glasgow,  brother  of  the  said  Alexander  Houston ;  and 
David  Erskine,  clerk  to  the  Signet,  as  trustees  for  the 
said  Alexander  and  Mrs  Helen  Houston,  and  the  issue 
of  this  marriage,  of  the  whole  lands,  heritages,  debts, 
sums  of  money,  and  other  estates  and  effects  whatso- 
ever, as  well  heritable  as  moveable,  which  belonged  or 
was  resting  and  owing  to  the  said  Mrs  Helen  Houston 
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at  the  time  of  her  marriage  with  the  said  Alexander 
Houston,  to  the  end  and  intent  that  the  said  trustees 
might,  in  the  first  place,  secure  to  the  said  Mrs  Helen 
Houston  upon  land  or  other  property,  heritable  secu- 
rity for  the  foresaid  annuity  of  £400  Sterling,  to  be 
restricted  in  manner  before  mentioned;  and,  in  the 
next  place,  that,  after  the  said  Mrs  Helen  Houston  was 
so  secured,  the  said  trustees  should  convey  the  said 
trust-funds,  under  the  burden  of  the  foresaid  annuity, 
to  the  said  Alexander  Houston  in  liferent,  and  to  the 
child  or  children  of  the  marriage  between  him  and  the 
said  Mrs  Helen  Houston  in  fee ;  whom  failing,  to  the 
said  Alexander  Houston  and  his  heirs  and  assignees 
whomsoever,  but  always  with  and  under  the  burden  of 
the  payment  of  the  foresaid  sum  of  £3000  Sterling, 
thereby  provided  to  be  paid  to  the  said  Mrs  Helen 
Houston  and  her  foresaids,  in  manner  before  mention- 
ed ;  but  which  burden  should  only  be  personal  on  the 
said  Alexander  Houston,  and  his  foresaids  having  right 
to  the  said  estate  for  the  time,  so  as  to  oblige  them  to 
relieve  the  other  heirs  of  the  said  Alexander  Houston 
of  the  payment  of  the  said  sum  of  £3000,  or  any  part 
thereof,  but  nowise  real  upon  the  said  trust-estate  itself. 

In  1816,  Mr  Houston  executed  a  disposition  and 
settlement  in  his  wife's  favour,  whereby  he  settled  upon 
her  an  additional  annuity  of  £600,  over  and  above  her 
former  provision.  He  likewise  conveyed  to  her  a  life- 
rent right  to  the  mansion-house  and  offices  of  Clerk- 
iugton,  with  the  lawn,  garden,  park,  shrubberies,  &c., 
amounting  to  about  seventy-eight  acres.  In  the  fol- 
lowing year,  Mr  Houston  executed  a  general  trust-dis- 
position of  his  whole  property,  heritable  and  moveable, 
in  favour  of  the  defenders. 

The  marriage  was  dissolved,  by  the  death  of  Mr 
Houston,  on  the  22d  March  1822,  without  issue;  and 
thereafter,  Mrs  Houston  continued  to  occupy  the  house 
of  Clerkington  until  her  death. 

Mrs  Houston  died  on  the  13th  May  1837,  without 
having  uplifted,  or  executed  any  appointment  relative 
to  the  sum  of  £3000  during  her  husband's  lifetime  or 
after  his  death.  The  only  deed  of  settlement  executed 
by  her,  was  a  will,  dated  25th  February  1804,  whereby 
she  bequeathed  to  the  person  or  persons  who,  upon  her 
death,  should  succeed  to  the  estate  of  Clerkington  as 
heir  of  her  husband,  the  whole  furniture  and  effects  of 
every  kind  which  should  be  in  the  house  of  Clerkington 
at  her  death.  Her  nearest  of  kin  having  brought  this 
action  against  Mr  Houston's  trustees,  concluding  for 
payment  of  the  £3000,  the  defenders  pleaeled — 1.  No- 
thing was  conveyed  to  the  late  Mrs  Houston  but  a 
faculty  or  power  to  uplift  or  dispose  of,  by  a  writing 
under  her  hand,  the  whole  or  any  lesser  part  of  the 
sum  of  £3000.  That  faculty  was  personal  to  herself; 
and  as  she  never  exercised  it  during  her  life,  it  fell  by 
her  death ;  and  as  the  sum  of  £3000  never  vested  in 
her  during  her  life,  it  could  not  be  taken  up  or  claimed 
by  her  executors  ab  intestato  ;  and,  2.  As  Mrs  Houston 
left  a  will  which  contained  no  reference  to  this  sum  of 
£3000,  it  must  be  presumed  that  she  purposely  ab- 
stained from  exercising  the  faculty,  and  from  disposing 
of  the  whole,  or  any  part  of  the  aforesaid  sum. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

**  27/A  February  1839 The  Lord  Ordinary  having  heard 

the  counsel  fur  the  parties  on  the  closed  record,  writs  produced, 


and  whole  process,  repels  the  defences,  and  decema  in  terms  of 
the  conclusions  of  the  libel ;  finds  expenses  doe ;  allows  an  ac- 
count thereof  Co  be  given  in,  and  remiti  the  same,  when  lodged, 
to  the  auditor  for  bis  taxation  and  report. 

"  Note, — This  case  is  not  without  difficulty,  from  the  singu- 
larity of  the  terms  in  which  the  provision  of  £3000,  in  the  post- 
nuptial contract,  is  conceived.  But,  on  the  whole,  the  Lord 
Ordinary  has  come  to  be  satisfied,  that  according  to  the  just 
construction  and  true  meaning  of  that  deed,  the  said  proTision 
was  fully  Tested  in  the  widow,  and  became,  to  all  intents  and 
purposes,  her  property,  if  not  from  the  first  constitution  of  the 
trust,  at  all  erents  at  the  first  term  after  the  death  of  her  hus- 
band, without  surviiring  issue  of  the  marriage.  Even  after  thmt 
time,  it  is  indisputable  that  she  had  all  the  rights  and  |k>wers 
oTer  this  sum,  which  would  be  enumerated  in  the  most  compre- 
hensive definition  of  absolute  and  entire  property.  She  could 
call  It  up  as  freely  and  directly  as  if  she  had  herself  lodged  it 
in  a  bank  on  a  deposit-receipt.  She  could  spend  or  lend  it  out 
anew  to  the  original  trustees,  or  to  any  other  party,  without 
calling  it  up  herself.  She  could  assign  and  make  over  the  in- 
stant right  to  it,  onerously  or  gratuitously,  wuirtU  eauBa  or  imier 
vivos,  to  any  one  she  chose.  If  she  married  a  second  time,  the 
entire  right  to  it  would  pass  to  her  new  husband  jure  mariti, 
whether  she  wished  it  or  not ;  and,  finally,  her  own  creditors, 
or  the  creditors  of  such  second  husband,  could  attach,  pursue 
for,  and  recover  it,  in  spite  of  both  her  and  the  defenders.  It 
is  difficult  for  the  Lord  Ordinary  to  conceive  how  a  fund  over 
which  she  had  thus  all  the  imaginable  rights  of  a  proprietor, 
should  yet  not  be  vested  in  her,  so  as  to  entitle  her  next  of  kin 
to  succeed  to  it  ab  intestato. 

"  The  opposite  proposition,  however,  is  rested  on  two  points 
-^rstt  and  principally,  on  the  omission  of  the  ordinary  destina- 
tion in  such  provisions  to  the  '  heirs,  executors  and  assignees' 
of  the  wife,  and  the  introduction,  in  its  stead,  of  a  precise  spe- 
cification of  a  person  to  be  nominated  in  a  writing  under  her 
hand,  as  the  only  party  who  was  to  take  after  her,  or  in  her 
right ;  from  which  it  is  alleged  that  an  absolute  exclusion  of  her 
successors  ab  intestato,  is  necessarily  to  be  inferred.  The  s«- 
cond,  or  corroborative  argument  on  the  part  of  the  defenders,  is 
derived  from  the  apparent  uselessness  of  this  anxious  power  of 
nomination  and  appointment,  if  the  wife  was  herself  vested  with 
the  full  right  of  property,  which  must  necessarily  have  carried 
such  a  power,  and  a  great  deal  more.  When  duly  considered, 
however,  neither  of  these  views  appears  to  be  maintainable. 

"  The  mere  omission  of  the  ordinary  remainder  to  heirs,  exe- 
cutors and  assignees,  is  plainly  of  no  consequence,  where  the 
words  are  sufficient  to  carry  a  direct  (and  not  contingent)  right 
of  property  to  the  person  actually  named,  especially  iu  the  case 
of  a  mutual  and  on&rous  provision  like  that  in  a  contract  of  mar- 
riage; while  the  specific  power  to  nominate  an  assignee  or  tuc^ 
cessor,  even  during  the  life  of  the  husband,  might  well  have  been 
thought  not  to  follow  from  the  mere  constitution  or  vesting  of 
the  right  Itself  in  the  person  of  a  married  woman.  Even  if  it 
were  to  be  held,  therefore,  that  the  wife  was  the  proper  benefi- 
ciary as  to  this  sum,  from  the  first  constitution  of  the  trust,  the 
insertion  of  this  specific  power  of  appointment  would  not  be 
either  superfluous  or  unaccountable  ;  since,  without  it,  no  such 
power  could  be  competently  exercised  during  the  subsistence  of 
the  marriage. 

"  But  the  Lord  Ordinary  conceives  that  the  best  explanation 
of  this  perplexing  part  of  the  deed  is  to  be  found  in  the  suppo- 
sition, that  it  was  understood  by  the  parties  to  it  (whether  that 
view  was  legally  correct  or  not),  that  the  right  to  this  £3000 
would  not  vest  fully  in  the  wife  during  the  life  of  the  husband, 
or  of  children  by  whom  she  was  survi? ed,  nor  until  the  full  right 
to  demand  payment  of  it  bad  opened  to  her,  free  of  all  condi- 
tions or  qualifications,  by  her  being  the  only  survivor.  How 
the  law  would  have  construed  the  deed,  if  the  first  had  been  the 
case  that  occurred,  it  is  not  now  absolutely  necessary  to  deter- 
mine, though  it  is  easy  to  see  that  the  claim  of  her  representa- 
tives would  then  have  been  encumbered  with  difficulties  to 
which  it  is  not  now  liable. 

"  If  she  bad  died  before  her  husband,  and  without  making 
any  appointment,  it  might  obviously  have  been  maintained  that 
the  property  was  still  in  the  trustees,  and  that  all  the  right  she 
had  ever  over  it,  was  truly  a  mere  power  or  faculty  to  affect  its 


1841.] 


IN  THE  COURT  OF  SESSION,  &c- 


43d 


ultimate  nesting  wfaen  tfae  proper  time  amTed,  by  the  death  of 
the  husband ;  and  that  if  she  predeceased  him,  without  exe- 
cuting that  power  or  exercising  that  faculty,  it  would  remain 
with  the  trustees  for  the  general  trust-purposes,  and  would 
never  be  claimed  by  the  legal  representatifes,  as  having  never 
been  truly  in  her  person. 

"  The  Lord  Ordinary  thinks  the  tenor  of  the  deed  is  sufficiently 
explained  by  assuming  that  this  was  the  view  of  the  case  enter- 
tained by  the  framer  of  it.  But  he  is  also  of  opinion  that  it  is 
the  sound  and  the  true  view.  By  the  constitution  of  trust,  the 
vesting  of  all  future  and  contingent  interests  may  be  competently 
suspended,  especially  in  mere  money  provisions.  And  so  long 
as  all  actual  rights  are  contingent  as  well  as  future,  it  will 
generally  bold  that  they  are  so  suspended,  and  that,  in  the  m- 
ten'm,  there  is  no  vested  property  but  in  the  trustees.  Now,  the 
wife  was  here  to  have  na  right  to  draw  this  money  during  the 
life  of  her  husband,  or  even  after  his  death,  while  issue  of  the 
marriage  survived.  Her  own  actual  or  beneficial  tight  to  it, 
therefore,  was  truly  contingent,  and  might  never  have  opened 
in  her  life ;  and  if  the  property  consequently  remained  vested  in 
the  trustees,  while  it  was  still  in  contemplation  to  give  her  a 
power  to  dispose  of  it  by  special  deed  ;  and  not  only  was  such 
a  provision,  as  actually  occurs  in  this  contract,  necessary,  but 
it  was  obviously  the  fittest  and  most  natural  way  of  effecting 
that  purpose ;  and  what  was  given  was  truly  nothing  more  than 
a  power  or  faculty  to  affect  a  subject  which  did  not  belong  to 
ber,  which  must  be  exercised  in  terminis,  in  order  to  be  avail- 
able, and  left  nothing  to  be  taken  up  by  her  representatives  ab 
inttMiato,  if  she  died  without  so  exercising  it. 

**  But  after  the  husband's  predecease  without  issue  of  the 
marriage,  the  whole  aspect  and  state  of  the  case  was  changed. 
There  was  no  longer  any  contingency,  or  even  futurity,  in  the 
description  of  her  right ;  all  pretence  for  a  suspensive  or  fiduci- 
ary vesting  in  the  trustees,  as  for  uncertain  beneficiaries,  was  at 
an  end,  and  they  were  direct  and  full  debtors  to  her,  and  to  her 
alone,  for  the  money.  It  seems  really  impossible,  therefore,  to 
doubt  that  the  full  property  was  then  vested  in  her ;  and  if  it 
was  so  vested,  it  seems  plain  that,  without  a  proper  elaute  ofrt'- 
turn,  or  a  most  express  exclusion  of  ber  representatives  ab  inieS' 
iato,  it  must  go  to  those  representatives. 

*'  To  infer  or  construe  such  a  clause  of  return,  or  such  an 
exclusion  out  of  the  granting  of  a  specific  power  of  assignation, 
would  be  difficult,  under  any  circumstances,  and  however  hard 
it  might  be  to  account,  on  any  other  assumption,  for  the  grant- 
ing of  such  a  power.  But  if  there  was  no  proper  vested  right 
in  the  wife  herself  till  after  the  death  of  the  husband  and 
children,  and  if  her  ever  having  any  such  right  was  consequently 
a  matter  of  contingency,  the  necessity  and  the  object  of  granting 
that  power,  with  a  view  to  one  result  of  the  contingency,  is  at 
once  apparent,  and  the  whole  difficulty  of  the  case  is  solved,  in 
the  Lord  Ordinary's  apprehension,  by  holding  that  the  power 
was  granted  to  enable  her  to  affect  the  fund  in  question,  in  the 
event  of  its  never  vesting  in  her,  but  flew  off  and  became  null 
and  inoperative  ae  soon  as  the  object  or  necessity  of  it  ceased 
by  the  full  right  to  it  vesting,  by  her  sole  survivance,  in  herself. 
The  expression  is  not  so  lucid,  perhaps,  as  might  be  desired,  but 
the  object  and  purpose  are  thought  to  be  plain  enough  ;  and,  at 
all  events,  the  Lord  Ordinary  can  never  hold  that  the  constitu- 
tion of  a  special  power  which  might  be  necessary  in  certain 
events,  can  either  bar  the  vesting  of  a  right  in  which  all  the 
imaginable  tests  and  attributes  of  a  vested  right  are  combined, 
or  imply  a  clause  of  return,  or  a  capricious  and  most  improbable 
exclusion  of  legal  heirs  or  representatives." 

The  defenders  reclaimed,  and  counsel  were  heard 
on  22d  November  1839.  The  Court  then  delayed 
advising  the  cause.  At  advising  on  7th  December 
]  839y  the  Court  recalled  the  interlocutor,  and  assoilzied 
the  defenders,  but  without  finding  them  entitled  to  ex- 
penses. 

The  claim  having,  subsequently  to  the  raising  of  the 
action,  been  assigned  by  Mr  Houston's  executors  to 
Mr  DiU»  writer  in  Newton- Stewart,  he  appealed  against 
this  judgment. 

Lord  Chancellor, — My  Lords,  the  question  in  this  cause 


arises  between  the  representatives  of  the  wife,  and  the  r9pre- 
sentatives  of  the  husband  ;  and  the  question  is,  whether  a  sum 
of  £3000,  which  is  the  subject  of  a  postnuptial-settlement,  in 
the  event  which  has  happened,  of  the  husband  dying  first,  and 
there  being  no  issue  of  the  marriage,  vests  in  the  representa*^ 
tives  of  the  wife,  or  vests  in  the  representatives  of  the  hus- 
band ?  The  Lord  Ordinary  was  of  opinion  that  the  estate  of 
the  wife  was  entitled.  When  it  came  before  the  Inner- House, 
the  learned  Judges  there  were  of  opinion  that  it  belonged  to 
the  estate  of  the  husband,  and  that  the  title  of  the  wife  had 
never  become,  under  the  terms  of  the  settlement,  absolute,  so 
as  to  give  her  representatives  a  title  to  the  sum  of  £3000.  My 
Lords,  this,  of  course,  can  only  be  ascertained  from  an  accurate 
examination  of  the  terms  of  the  settlement.  The  obscurity  has 
arisen  from  an  attempt,  on  the  part  of  the  individual  who 
framed  the  settlement,  to  express  a  great  deal  more  within  one 
sentence  than  one  sentence  was  capable  of  bearing,  so  as  to  be 
sufficiently  explicit  to  asceitain  the  rights  of  the  parties  without 
difficulty.  Now,  it  is  quite  clear  that  there  were  four  events 
contemplated — the  death  of  the  wife,  leaving  her  husband  sur- 
viving, or  the  death  of  the  husband,  leaving  the  wife  surviving. 
Those  were  two  of  the  events.  The  two  others  would  be 
either  of  those  events  happening-^there  being  or  there  not 
being  children ;  so  that  there  were  four  contingencies  that  the 
parties  had  evidently  in  contemplation.  Having  those  four 
events  in  contemplation,  the  provision  was  expressed  in  these 
terms :  In  the  first  place,  an  annuity  of  £400  a-year  was  pro- 
vided for  the  wife  for  her  life;  and  there  was  this  proviso 
added,  that  in  case  the  wife  *'  shall,  at  any  time  during  her 
life,  uplift  the  sum  of  £3000  Sterling,  therein  provided  to  be 
be  paid  to  her  in  manner  hereinafter  mentioned,  or  any  part 
thereof,  then  and  from  thenceforth  the  said  annuity  of  £400 
Sterling,  provided  to  the  said  Mrs  Helen  Houston,  as  said  is, 
shall  suffer  such  a  restriction  and  abatement  as  shall  hn 
equal  to  the  legal  interest  for  the  time  of  the  sum  so  to  be  up- 
lifted by  her."  Then  comes  the  covenant  by  the  husband  as 
to  the  £3000:  And  "  the  said  Alexander  Houston  hereby 
binds  and  obliges  himself,  and  his  foresaids,  to  make  payment 
to  the  said  Mrs  Helen  Houston,  his  wife,  or  to  any  person  or 
persons  she  shall  appoint  bv  a  writing  under  her  hand,  at  any 
time  in  her  life,  with  or  without  the  consent  of  her  said  hus- 
band, and  that  whether  she  survive  or  predecease  him,  and 
whether  she  have  issue  or  not,  of  the  sum  of  £3000  Ster- 
ling money,  or  such  other  lesser  sum  as  she  shall  direct, 
and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after 
the  death  of  her  said  husband,  in  case  he  shall  survive  her, 
or  shall  predecease  her  without  leaving  issue  of  the  mar- 
riage, or  at  the  first  of  these  two  terms  next  after  the  failure 
of  the  issue  of  the  marriage,  in  case  he  shall  predecease  her 
leaving  issue,  who  shall  fail  before  her,  or  at  the  first  of  these 
two  terms  next  after  her  decease,  in  case  she  shall  survive 
him,  leaving  issue  of  the  marriage  then  existing,  or  at  any  term 
of  Whitsunday  or  Martinmas  after  any  of  these  events  respec- 
tively ;  so  that  it  shall  not  be  in  the  power  of  the  said  Mrs 
Helen  Houston,  or  the  persons  to  whom  she  shall  appoint  the 
foresaid  sum  of  £3000,  or  any  part  thereof,  to  be  paid,  to  uplift 
the  same  during  the  life  of  the  said  Alexander  Houston,  or  even 
after  his  death,  during  the  joint  existence  of  the  said  Mrs  Helen 
Houston  and  the  issue  of  this  marriage,  and  with  four  shillings 
of  penalty  for  each  pound  of  principal  in  case  of  failure,  and 
the  legal  interest  of  the  said  principal  sum  from  the  term  at 
which  the  same  shall  be  appointed  to  be  paid  during  the  not- 
payment  of  the  same;  but  with  this  provision  alwise,  as  it  is 
hereby  specially  provided  and  declared,  that  in  case  the  said  Mrs 
Helen  Houston  shall  happen  to  survive  her  said  husband,  and 
the  issue  of  the  marriage,  and  shall  ask  and  recover  payment  of 
all  or  of  any  part  of  the  foresaid  sum  of  £3000  Sterling,  then, 
and  from  thenceforth,  her  said  liferent  annuity  of  £400  Sterling 
shall  suffer  such  a  restriction  as  shall  be  equal  to  the  legal 
interest  for  the  time  of  the  principal  sum  which  she  shall  so  re- 
cover." Now,  certainly,  on  reading  that  sentence,  there  is  great 
confusion  apparently  in  the  construction  of  it,  and  a  great  variety 
of  events  are  contemplated  which  are  endeavoured  to  be  provided 
for  in  the  same  sentence.  Now,  my  Lords,  the  parties  not  only 
had  those  four  events  to  provide  against,  but  they  evidently  had 
in  contemplation,  that  although  the  enjoyment  of  the  £3000 
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was  postponed,  the  wife,  during  tbe  life  of  the  husband,  should 
have  the  power  of  bestowing  that,  or  any  part  of  that  sum,  upon 
any  person  she  might  please ;  and  it  was  necessary,  therefore,  to 
provide  that  she  should  have  that  power ;  for  although  it  may  be 
that  she  might,  by  will,  have  had  that  power  without  any  spe- 
cial provision,  she  could  not  have  had  it,  except  with  the  consent 
of  her  husband,  by  any  deed  executed  inter  vivos.     It  was  ne- 
eessary,  therefore,  in  order  to  give  to  the  wife  that  power  over 
the  property  which  the  parties  evidently  intended  her  to  have, 
that  there  should  be  an  express  provision  in  the  settlement  that 
she  should  have  the  power,  during  the  life  of  the  husband,  of 
giving  a  future  interest  in  the  property  in  question  to  any  per- 
son she  might  please.     There  were,  therefore,  these  four  events 
to  be  provided  for,  and  there  was  also  a  power  to  be  reserved  to 
the  wife  of  disposing  of  the  principal,  or  any  part  of  it  that  she 
might  please,  during  the  time  of  coverture.     My  Lords,  these 
several  provisions,  if  they  had  been  provided  for  in  different 
clauses  of  the  settlement,  would  no  doubt  have  been  expressed 
in  very  different  terms  from  those  which  we  find  upon  the  face  of 
this  deed.    But  the  parties  have  endeavoured  to  express  all  under 
one  provision  ;  and  from  thence,  as  it  appears  to^me,  has  arisen  the 
obscurity.     But  the  mode  of  dealing  with  a  case  of  this  sort  is, 
first  of  all,  to  look  at  the  event  which  has  happened,  and  then 
to  see  whether  that  part  of  the  deed  which  is  in  question  in  the 
present  discussion,  does  or  does  not  embrace  within  itself  the 
means  of  ascertaining  the  intentions  of  the  parties  in  that  par- 
ticular event.     If  that  be  sufficiently  clear,  it  is  not  material 
whether  the  other  events  which  have  not  occurred,  are  or  are 
not  provided  for  with  a  degree  of  obscurity,  which,  if  those  events 
had  hnppened,  might  have  created  considerable  difficulty  as  to 
the  construction  of  the  settlement.     Now,  the  event  that  has 
happened  is  tbe  death  of  the  husband,  leaving  the  wife,  and  there 
being  no  issue  of  the  marriage.     I  have  only  to  call  your  Lord- 
ships' attention  to  the  different  provisions  to  be  found  in  this  in- 
strument relative  to  that  state  of  circumstances ;  and  the  question 
for  your  Lordships  will  be,  whether  there  are  not  to  be  found  up- 
on tbe  face  of  thid  instrument,  sufficient  words  of  gift  to  tbe  wife, 
in  the  event  which  has  taken  place.    My  Lords,  in  calling  your 
attention  to  the  first  part  of  this  settlement,  I  shall  read  it  di- 
vested as  fiir  as  possible  of  the  other  provisions  for  contemplated 
events  which  have  not  taken  place.     It  begins  by  the  husband 
binding  himself  to  make  payment  to  the  wife  of  the  sum  of 
£3000  Sterling  money  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas next  after  the  death  of  the  husband,  if  he  shall  prede- 
cease her  without  leaving  issue  of  the  marriage.     All  those 
words  are  to  be  found  in  the  sentence.     They  are  mixed  up, 
it  is  true,  with  other  words,  which  other  words  contemplate 
other  events ;  but  those  words  are  to  be  found  upon  the  face  of 
the  settlement,  and  those  words  contemplate  the  event  which 
has  taken  place.     Now  those  words,  if  they  stood  by  them- 
selves, would  leave  no  doubt  or  ambiguity  whatever,  because 
they  are  so  expressed  as  to  be  amply  sufficient  to  bestow  upon 
the  wife,  in  the  event  which  has  happened — namely,  her  sur- 
viving the  husband  without  issue — the  sum  in  question.    Then, 
is  any  ambiguity  thrown  upon  this  intention  by  tbe  different 
parts  of  this  instrument?  There  can  be  no  ambiguity  thrown 
upon  this  gift  by  tbe  provisions  made  for  other  events  that 
have  not  taken  place ;  or,  if  there  were  any  ambiguity  from  those 
provisions,  in  contemplation  of  other  events,  it  must  be  of  a  very 
cogent  nature,  in  order  to  destroy  the  effect  of  the  terms  which 
are  found  in  this  part  of  the  deed.     But  I  do  not  find  that 
there  are  any  words  which  throw  any  doubt  upon  the  intention 
of  the  parties,  in  contemplating  the  event  which  has  happened  ; 
but,  on  the  contrary,  I  find  very  distinct  provisions  in  this 
deed  which  very  much  confirm  this  construction  of  the  deed, 
and  to  my  mind,  leave  no  doubt  of  that  being  the  intention  of 
tbe  parties.    For  I  find  in  a  subsequent  provision  these  words : 
that  it  shall  not  be  in  the  power  of  the  wife,  "  or  the  persons  to 
whom  she  shall  appoint  tbe  sum  of  £3000,  or  any  part  thereof, 
to  be  paid,  to  uplift  tbe  same  during  the  life  of  Alexander 
Houston,  or  even  after  his  death,  during  the  joint  existence  of 
Mrs  Helen  Houston  and  the  issue  of  this  marriage."     That  con- 
templates, therefore,  the  wife  being  entitled ;  but  in  case  of  there 
being  children  of  the  marriage,  it  provides,  that  during  the  lives 
of  those  children,  the  wife  shall  not  have  the  power  of  uplift- 
ing tbe  £3000,  but,  after  the  expiration  of  the  lives  of  thow 


children,  it  is  a  necessary  inference  that  that  power  was  to  ex* 
ist  in  her  of  uplifting.     But  that  is  not  ao  strongly  expressed 
in  this  part  of  the  sentence  as  it  is  in  the  following,  where  it 
is  said,  that  in  case  the  wife  "  shall  happen  to  survive  her  hos- 
band  and  the  issue  of  the  marriage,  and  shall  ask  and  recover 
payment  of  all  or  any  part  of  the  sum  of  £3000,  then,  and  from 
thenceforth,"  her  annuity  shall  suffer  diminution  to  that  extent. 
Now,  that  contemplates  the  precise  event  which  has  happened. 
It  contemplates  the  wife  surviving,  and  there  being  no  issue  of 
the  marriage ;  and  in  that  state  of  circumstances,  which  is  the  pre- 
cise state  of  circumstances  which  has  happened,  it  assumes  that 
she  would  have  the  >power  of  asking  for,  and  recovering  that 
£3000  or  any  part  of  it ;  and  all  that  it  provides  is  this,  that  in 
that  event,  that  is,  if  she  shall  think  proper  to  ask  for,  and 
demand  that  £3000,  or  any  part  of  it,  then  the  £400  a-year 
which  she  was  entitled  to  for  life,  shall  suffer  a  dimination 
equal  to  the  amount  of  the  interest  of  the  sum  aha  shall  so  re- 
cover.    Now,  although  the  party  contemplated  that  if  the  wife 
survived,  and  there  should  be  no  children,  she  should  have  a 
right  to  the  £3000,  or  any  part  of  it,  that  she  should  not  exer- 
cise that  right,  and  demand  payment,  was  very  natural,  because 
she  had  £400  a-year  during  her  own  life ;  and  unless  she  had 
soo)e  occasion  for  the  employment  of  the  capital,  her  tncoma 
would  not  be  benefited  by  applying  for  the  £3000,  or  any 
part  of  it,  because  she  could  not  apply  for  the  £3000,  or  any 
part  of  it,  without  sustaining  a  corresponding  dimination  in  her 
income  of  £400  a-year.     It  was  very  natural,  therefore,  that 
unless  some  particular  occasion  had  occurred  which  made  her 
wish  to  have  control  over  the  capital,  she  should  leave  the  fund 
in  the  state  in  which  her  husband  had  left  it,  namely,  as  a  charge 
upon  bis  property, — she  receiving  an  income  which  would  not 
be  increased  by  the  receipt  of  any  part  of  the  £3000.   But  then 
tbe  words,  "  any  part  of  it,*'  were  very  much  relied  upon  in  the 
argnroent.    It  was  said  that  it  is  clear  that  this  party  contem- 
plated her  exercising  some  power  by  which  she  was  to  receive 
part  of  the  £3000.     It  is  obviously  necessary  that  those  words 
should  be  introduced  ;  because  the  object  was  not  only  to  give 
her  power  over  the  whole,  which  would  include  a  power  over 
any  part,  but  it  was  contemplated  that  she  might,  during  her 
husband's  lifetime,  have  exercised  the  power  which  the  instru- 
ment gave  her,  of  transferring  her  right  to  part  of  the  aum  to 
somebody  else,  and  the  individual,  therefore,  to  whom  she  might 
thus  transfer  her  right  to  part,  would  be  entitled  to  demand,  not 
the  £3000,  but  to  demand  so  much  of  the  £3000  as  he  obtained 
through  tbe  power  that  was  so  reserved  to  the  wife.     It  ap- 
pears to  me,  therefore,  that  the  introduction  of  those  words  re- 
fers to  those  who  might  claim  through  the  wife,  or  to  the  wife 
herself,  in  the  case  of  her  demanding  only  part  of  the  £3000. 
If  she  thought  proper  to  demand  only  pnrt,  then,  of  course,  her 
annuity  of  £400  a-year  would  be  diminished,  not  by  tbe  interest 
of  the  whole  £3000,  but  by  so  much  as  she  might  ask  for  and 
demand  of  it.     She  might  ask  for  £1000  out  of  iL   The  £1000 
might  be  paid,  and  of  course  the  annuity  would  then  be  dimi- 
nished by  the  amount  of  the  interest  of  £1000,  and  not  by  the 
amount  of  the  interest  of  £3000.     These  words,  found  in  th« 
instrument,  therefore,  do  not  at  all  appear  to  me  to  shake  the 
construction  of  what  is  to  be  found  in  the  instrument,  as  appli- 
cable to  tbe  event  which  has  taken  place.     There  are  certainly 
to  be  found  in  this  deed,  terms  of  gift  directly  applying  to  tbe 
case  which  has  occurred ;  and  when  there  is  found  upon  tbe  face 
of  nn  instrument  a  clear  and  distinct  expression  of  the  intention 
of  tbe  party,  those  terms  of  gift  are  not  to  be  superseded  by 
ambiguities  not  having  reference  to  the  particular  state  of  cir- 
cumstances which  has  occurred,  but  to  other  ^venta  which  have 
not  occurred,  and  which,  therefor^,  call  for  no  deciaion.     My 
Lords,  for  these  reasons,  I  am  of  opinion  that  the  constroctioa 
put  upon  this  instrument  by  the  Lord  Ordinary  waa  correct. 
and  that  tbe  construction  put  upon  it  by  the  Inner- House  waa 
not  correct.     I  shall  therefore  move  your  Lordships  to  reverse 
the  interlocutor  appealed  from,  and  in  its  place»  to  aubstitnt« 
the  interlocutor  pronounced  by  the  Lord  Ordinary. 

Interlocutor  reversed. 

Second  Division — Lord  Jeffrey,  Ordinanf.^G.  and  T.  W. 
Webster,  Appellants  Solicitors — Richardson  and  Connell,  i?e- 
spondents*  Sohcitors,^\  W.H.D.J 
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1st  June  1842. 
Second  Division (G.  D.  F.) 

No.  191- — Lieut.- Coii.  H.  F.  HoisCOMB^y  Advocator^ 
V.  John  Stewart,  Respondent, 

Proof-^Contrtct — Advocation. 

This  action  was  brought  against  the  advocator  for 
payment  of  the  value  of  certain  materials  furnished, 
turns  advanced,  and  personal  expenses  incurred  by  the 
respondent,  in  the  character  of  superintendent  in  the 
erection  of  a  house  at  Riemore,  then  the  property  of 
the  advocator,  together  with  a  charge  for  making  out 
specification  and  plans,  and  for  superintendence.  The 
advocator  did  not  deny  the  furnishings,  payments,  or 
expenses,  as  detailed  in  the  account  libelled  on,  but 
rested  his  defence  on  the  existence  of  a  contract  be- 
tween him  and  the  pursuer,  under  which,  he  alleged, 
the  defender  acted  in  the  character  of  contractor,  and 
not  of  superintendent,  and  that  the  amount  sued  for 
was  included  in  the  contract  price,  on  an  accounting, 
for  which,  it  was  alleged,  the  respondent  had  been 
overpaid,  and  was  further  liable  in  damages  for  an  al- 
leged breach  of  contract 

After  a  proof,  the  Sheriff  held  that  there  was  no  evi- 
dence in  support  of  the  defence,  and  accordingly  de- 
cerned in  terms  of  the  libel.  In  an  advocation,  the 
Lord  Ordinary  pronounced  the  following  interlocu* 
tor: 

**  Sd  December  1841..»The  Lord  Ordinary  having  beard  par- 
ties, and  considered  tbe  record',  advocates  the  cause ;  recals  the 
interlocutors  complained  of:  Finds  that  the  action,  as  laid  in  tbe 
summons,  proceeds  on  tbe  statement  and  on  the  principle  that 
the  pursuer  was  the  superintendent  of  tbe  building  in  question, 
and  not  tbe  contractor :  Finds  that  tbe  evidence  does  not  esta- 
blish this,  hut  on  the  contrary,  establishes  that  he  was  the  con- 
tractor, and  not  the  superintendent :  Therefore,  on  this  ground 
of  fact,  sustains  the  defences,  assoilzies  the  defender,  and  de- 
cerns, but  without  prejudice  to  any  other  action  or  proceeding 
which  tbe  pursuer  may  think  proper  to  adopt  as  contractor,  or 
to  the  defences  thereto :  Finds  the  respondent  liable  in  expenses, 
both  in  this  and  in  tbe  Inferior  Court ;  appoints  accounts  i hereof 
to  be  given  in,  and  when  lodged,  remits  the  same  to  the  auditor 
to  tax  and  to  report. 

"  Note. — The  transaction  was  gone  about  with  such  excessive 
looseness  that  it  is  very  difficult  to  arrive  at  any  satisfactory  re- 
salt  about  it.  But  on  tbe  whole,  the  Lord  Ordinary  cannot  re- 
concile the  evidence,  but  particularly  the  written  evidence,  to  the 
idea  of  the  respondent  having  only  been  a  superintendent.  He  can 
reconcile  it,  however,  to  the  idea  of  his  having  been  contractor, 
though  under  a  contract  not  strictly  framed — materially  deviated 
from — and  finally  broken.  All  that  the  pursuer  was  entitled  to 
under  this  contract,  which  made  provision  for  deviatiom^  it  if 
•till  open  to  him  to  seek,  only  not  under  this  action." 

On  a  reclaiming  note,  the  Court  adhered. 

Lord  Ordinary,  Cockburn. — Act,  Rutberfurd;  W.  and  J. 
Cook,  W.S.,  Agents — Alt.  T.  Maitland;  Ritchie  and  Hill, 
W.S.,  AgenU T.  Clerk f  G.  D.  F.] 


2d  June  1842. 
t'iBST  Division. — (H.  B.) 

No.  192. — James  Stevenson,  Pursuer,  v.  John  Love 
and  Samuel  Stevenson,  Defenders. 

Settlement — Lease — Assignation —  Cireunutances  in  which  a 
lease  for  thirty-eight  years,  and  not  expressly  secluding  assign 
nees,  was  held  not  to  be  assignable. 

On  4th  Julj  1814,  Hagh  Stevenson^  by  disposition 


and  deed  of  settlement,  disponed  his  lands  of  Threep* 
wood,  under  certain  burdens  and  declarations,  to  three 
of  his  sons,  James,  Andrew  and  Samuel  Stevenson. 
Of  the  same  date  he  executed  a  tack  of  the  said  lands 
in  favour  of  two  of  these  sons,  Andrew  and  Samuel, 
equally  between  them,  and  failing  either  of  them  with- 
out heirs  of  his  own  body,  to  the  survivor  and  his  heirs. 
This  lease,  of  which  absolute  warrandice  was  given, 
was  to  endure  for  thirty-eight  years  from  its  date,  but 
there  was  specially  excepted  from  it  such  part  of  the  lands 
as  had  been,  or  might  afterwards  be  let  to  two  other  sons, 
Robert  and  John  Stevenson.  In  consideration  of  this 
lease,  Andrew  and  Samuel  Stevenson  bound  themselves, 
jointly  and  severally,  and  the  heirs  of  their  bodies, 
whom  failing,  the  survivor  of  them  and  his  heirs  and 
successors,  to  make  payment,  after  their  father's  death, 
1st,  of  an  annuity  of  £10  to  their  mother  during 
her  life  ;  2d,  of  an  annuity  of  £5  (to  be  increased  after 
their  mother's  death  to  £6,)  to  their  brother  James,  or 
failing  him  to  his  children,  during  the  subsistence  of 
the  lease ;  3d,  of  an  annuity  of  £4  to  their  sister  Eliza- 
beth, or  conditionally  to  her  children ;  farther,  to  make 
payment  of  an  heritable  bond  of  £300,  secured  over 
the  lands  in  favour  of  James  Wilson,  at  any  time  dur« 
ing  the  currency  of  the  lease,  when  the  same  was  de« 
manded,  or  if  not  demanded,  to  pay  the  interest  of  the 
principal  sum  as  it  should  fall  due,  from  and  after  their 
father's  death  ;  and  lastli/,  to  make  regular  payment  of 
the  whole  public  and  parish  burdens  on  the  lands, — it 
being  declared  that  the  above  payments  were  to  be  in 
full  of  all  tack-duty.  It  was  also  declared  that  the 
disponees,  James,  Andrew  and  Samuel  Stevenson, 

"  shall  not  be  entitled  to  enter  into  possession  thereof  as  pro- 
prietors during  the  haill  space  of  this  tack,  but  tbe  said 
Andrew  and  Samuel  Stevenson  shall  be  bound  and  obliged, 
as  by  acceptation  hereof  they  bind  and  oblige  themselves,  to 
hold  the  occupancy  thereof  in  the  character  of  tenants,  in  man- 
ner and  for  the  purposes  before  mentioned  ;  declaring  that  they 
shall  not  be  bound  to  any  rule  of  cultivation  or  management  dur- 
ing this  tack,  but  shall  be  left  to  manage  the  same  as  they  may 
think  proper ;  but  they  shall  be  prohibited  from  cutting  any 
trees  now  growing  on  said  lands  of  Tbreepwood,  unless  they 
have  planted  three  for  each  one  they  chose  to  cut  down ; 
and  declaring,  that  the  annuity  to  be  paid  to  the  said  James 
Stevenson  shall  be  in  full  to  him  of  all  rent  or  other  interest  he 
can  have  in  the  premises  during  the  existence  of  this  lease. 
And  as  it  is  the  evident  intention  of  the  said  Hugh  Stevenson, 
by  this  deed,  to  make  provision  for  payment  of  the  foresaid  an- 
nuities, heritable  debts,  and  public  burdens,  during  the  said 
space,  in  order  that  the  lands  may  be  disburdened  at  the  expiiy 
of  this  lease,  it  is  hereby  expressly  provided  and  declared,  that 
the  said  James,  Andrew,  and  Samuel  Stevenson  shall  not  be 
empowered  by  any  voluntary  deed  of  their  own  to  defeat  this 
purpose,  by  renouncing  or  cancelling  this  lease,  or  by  entering 
into  any  agreement  in  prejudice  hereof,  or  by  contracting  debts 
so  as  to  lay  the  foresaid  lands  open  to  be  evicted  from  them ; 
deckiring  that  all  such  deeds,  agreements,  debts,  and  vouchers 
thereof,  shall  be  null  and  void,  and  of  no  force  whatever,  to  the 
effect  of  infringing  this  lease ;  reserving,  however,  to  the  said 
Hugh  Stevenson,  power  and  fiwulty  to  alter  the  same  as  he 
may  see  cause  at  any  period  during  his  life,  and  even  on  death- 
bed." 

To  this  deed  Hugh  Stevenson  added  a  codicil  in 
1818,  farther  burdening  his  sons,  Andrew  and  Samuel, 
with  a  payment  of  £5  to  his  daughter  Elizabeth,  the 
first  term  after  his  death,  and  making  a  new  arrange- 
ment as  to  her  annuity  of  £4,  stipulated  by  the  lease. 
Previous  to  Hugh  Stevenson's  death,  the  heritable  bond 
of  £300  was  called  up  by  the  creditor,  and  the  money 
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with  which  it  was  paid  was  procured  by  a  bill  drawn 
on,  and  accepted  by  the  father  and  his  four  sons,  to 
whom  he  granted  a  letter,  acknowledging  that  the  sum 
contained  in  the  bill  was  wholly  his  debt.  On  Hugh 
Stevenson's  death  in  181 9*  the  three  disponees  took  in- 
fefkment  in  the  lands  ;  while  two  of  them,  Andrew  and 
Samuel,  continued  their  possession  under  the  lease  till, 
by  the  death  of  Andrew,  unmarried,  in  1830,  Samuel 
became  sole  tenant.  At  the  same  time,  James  and 
Samuel  made  up  titles  to  their  deceased  brother's  share 
of  the  lands,  each  of  them  thus  becoming  pro  indiviso 
proprietor  of  the  half.  In  1 835,  the  affairs  of  Samuel  Ste- 
venson having  become  embarrassed,  his  brother  James 
Stevenson  came  forward  to  assist  him,  and  obtained, 
in  security  of  his  advances,  a  disposition  to  Samuel's 
pro  indiviso  half  of  the  lands,  and  an  assignation  to 
the  tack.  In  this  way  James  Stevenson  became  sole 
proprietor  both  of  the  lands  and  lease,  and  possessed 
accordingly  till  1840,  when  he  received  payment  of  his 
advances  from  Samuel,  who  thereupon  obtained  a  re- 
conveyance to  his  share  of  the  lands,  and  a  retrocession 
to  the  lease.  Shortly  afterwards,  Samuel  Stevenson 
disponed  his  share  of  the  lands,  and  assigned  the  lease 
to  John  Love  for  £1500, — the  assignation  providing 
and  declaring, 

*'  chat  the  said  John  Love  and  his  foresaids  shall  be  bound  and 
obliged,  as  be  by  acceptation  hereof  binds  and  obliges  himself 
«nd  bis  foresaids,  to  make  payment  to  the  person  or  persons 
entitled  to  receive  the  same,  of  the  whole  rents,  annuities,  and 
other  sums  stipulated  by  the  foresaid  tack  to  be  paid  by  me  and 
my  foresaids,  and  also  to  perform,  implement,  and  fulfil  the 
whole  other  obligations  and  prestations  incumbent  on  me  by  the 
said  tack,  and  that  yearly  during  the  whole  space  thereof,  and 
at  the  terms  and  times  therein  respectively  specified." 

Love  having  taken  infeflment  on  the  disposition, 
and  entered  to  possession  under  the  tack,  James  Ste- 
venson brought  the  present  action  of  reduction,  decla- 
rator, &c„  in  which  he  called  John  Love  and  Samuel 
Stevenson  as  defenders,  and  concluded  for  reduction  of 
the  assignation,  and  any  subtacks  granted  under  it,  on 
the  following  grounds  : — Primoy  (formal). 
*'  Secundo,  The  original  tack  or  lease  was  granted  by  the  said 
Hugh  Stevenson  to  his  said  sons,  Andrew  and  Samuel,  and  to 
the  survivor  of  them,  and  was  truly  a  trust  for  family  purposes, 
with  which  an  assignation  to  a  stranger  would  be  altogether  in- 
consistent, and  destructive  of  the  object  and  intentions  of  the 
granter;  and  the  subjects  were  let  to  the  deceased  Andrew 
Stevenson  and  the  said  Samuel  Stevenson  equally  between 
them  ;  and  failing  either  of  them,  without  heirs  of  his  own  body, 
to  the  survivor  and  his  heirs,  but  were  not  let  to  his  assignees; 
and  the  right  to  the  predeceasing  brother's  share  and  interest 
descended,  therefore,  to  the  survivor  alone,  and  the  defender, 
the  said  Samuel  Stevenson,  had  no  power  to  eonvey  the  right 
to  any  third  party ;  so  that  the  said  assignation  in  favour  of  the 
other  defender,  the  said  John  Love,  was  altogether  ultra  vires 
of  the  said  Samuel  Stevenson.  Tertio,  The  tack-duty,  or  the 
payments  stipulated  to  be  made  by  the  said  Andrew  and  Samuel 
Stevenson  in  lieu  of  tack-duty,  were  not  such  adequate  pay> 
loents  as  would  have  been  demanded  from  the  defender,  or  any 
third  party  to  whom  the  lands  might  have  been  let ;  and  certain 
clauses  contained  in  the  tack  are  inconsistent  with,  and  altogether 
exclude,  any  assignation  thereof  to  a  third  party."  "  Quarto,  The 
•aid  lease,  granted  by  the  said  deceasied  Hugh  Stevenson  to  the 
aaid  deceased  Andrew  Stevenson  and  the  said  Samuel  Steven- 
aon,  and  the  survivor  of  them,  imposed  certain  obligations  on 
the  said  Andrew  and  Samuel  Stevenson,  which,  by  their  ac- 
ceptance of  the  said  lease,  they  bound  themselves  to  perform, 
and  which  the  said  Samuel  Stevenson,  as  the  survivor,  is  now 
liable  to  perform  and  fulfil;  in  particular,  they  were  both  bound 
%9  abide  by  their  ch«racter  of  tenants,  to  avoid  the  contraction 


of  debts,  and  to  pay  the  whole  debts  specified  in  the  lease,  from 
the  profits  of  the  lease  itself,  so  as  to  leave  the  fee  of  the  lands 
clear  and  disencumbered  of  debts  at  the  expiry  of  the  lease,  and 
the  said  Samuel  Stevenson,  defender,  had  no  right  or  title  to 
grant  the  said  assignation  to  the  said  defender,  John  Love,  for 
the  purpose  of  endeavouring  to  relieve  himself  of  the  said  obli- 
gations, or  any  other  purpose  inconsistent  with  the  provisions 
made  by  the  said  deceased  Hugh  Stevenson,  as  aforesaid.  Quinto, 
The  said  John  Love,  who  resides  in  the  immediate  neighbour- 
hood of  the  other  defender,  and  was  intimately  acquainted  with 
the  family  affairs,  and  with  the  intention  of  the  said  Hugh 
Stevenson,  was  perfectly  aware  of  the  circumstances  in  which 
the  said  lease  was  originally  granted,  and  did  not  act  in  bona 
fide  in  the  transaction  made  with  the  said  Samuel  Stevenson, 
whereby  he  acquired  the  said  assignation,  but,  on  the  contrary, 
must  be  held  aaa  conjunct  and  confident  person  with  him,  and 
not  an  onerous  assignee  of  the  said  lease.*' 

The  defenders  pleaded — I .  The  first  reason  of  re- 
duction is  groundless,  in  respect  the  deed  of  disposition 
and  assignation  challenged  is  in  every  way  regular  and 
formal.  2.  The  second  reason  of  reduction  is  also 
groundless,  in  respect — (1.)  The  original  tack,  both  by 
its  endurance  and  by  its  general  terms,  was  #ua  natura 
assignable  or  transferable ;  and,  (2.)  It  contained  no 
express  nor  implied  prohibition  against  assignation,  and 
the  defender,  Mr  Love,  was  entitled  to  deal  with  the 
tenant,  relying  upon  the  terms  of,  and  legal  construc- 
tion of  the  lease,  without  reference  to  any  understand- 
ing or  arrangement  not  appearing  ex  facie  of  the  tack. 
3.  The  third  reason  of  reduction  is  groundless,  .in  re- 
spect— (1.)  The  payments  imposed  upon  the  tenants 
were  quite  adequate.  (2.)  The  supposed  inadequacy 
of  the  payments  imposed  upon  the  tenants  could  never 
render  the  lease  unassignable.  (3.)  The  present  pur- 
suer has  no  interest  to  maintain  any  such  plea ;  and 
(lastly )y  He  is  barred  personali  exceptiorie  from  main- 
taining such  a  plea,  in  respect  he  himself  actually  took 
a  transference  of  the  tack  from  Samuel  Stevenson.  4. 
The  fourth  reason  of  reduction  is  groundless,  iu  respect 
the  defenders  have  not  attempted  to  elide  or  violate 
any  of  the  payments  or  obligations  imposed  by  the 
tack,  all  of  which  are  anxiously  secured  by  the  trans- 
action challenged.  5.  The  fiflh  reason  of  reduction  is 
likewise  groundless,  in  respect — (1.)  The  defender, 
Mr  Love,  received  the  assignation  sought  to  be  re- 
duced in  perfect  bonajides^  and  for  full  consideration ; 
and,  (2.)  The  allegation  in  the  reason  is  altogether  ir- 
relevant at  the  instance  of  the  present  pursuer. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor ; 

'*  \9th  February  1842. — Having  beard  parties  on  the  reduc- 
tive conclusion.  Repels  the  defences  against  that  conclusion, 
and  decerns  in  terms  thereof:  Finds  the  pursuer  entitled  to 
expenses  under  this  branch  of  the  discussion  ;  Appoints  an  ac> 
count  thereof  to  be  given  in,  and  when  lodged,  remits  to  the 
auditor  to  tax  the  same,  and  to  report. 

**  Note — The  Lord  Ordinary  thinks,  that  considering  the 
terras  and  intention  of  the  lease,  it  can  only  be  construed  as 
containing  a  virtual  exclusion  of  assignees." 

The  defenders  reclaimed  s 

When  the  cause  was  advised,  both  Lord  Gillies  and 
Lord  Fullerton  being  absent.  Lord  Jeffrey  was  called 
in  to  make  a  quorum. 

Lord  President — After  careful  consideration,  I  am  not  able 
to  see  any  grounds  for  altering  the  Lord  Ordinary's  interlocutor. 
The  disposition  by  Hugh  Stevenson  in  favour  of  bis  three  sons, 
and  the  lease  or  deed  of  the  same  dale  in  favour  of  two  of  them 
as  tenants,  compose  an  arrangement  very  much  of  the  nature  of 
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a  family  settlement.  The  deed  in  favour  of  the  two  tons  con- 
tains many  of  the  clauses  of  style,  and  much  of  the  common 
phraseology  of  a  lease,  bat  within  the  four  corners  of  it  are  to 
be  found  many  clauses,  and  reservations,  and  expressions  of  in- 
tention altogether  inconsistent  with  an  ordinary  lease,  and  with 
the  rules  of  law  applicable  to  such  a  lease.  It  is  true  it  bears 
to  be  for  thirty-eight  years,  and  in  the  ordinary  case,  as  there  is 
no  seclusion  of  assignees,  would  be  assignable;  but  then  the  ob- 
ligations imposed  are  of  a  kind  which  appear  to  exclude  the 
idea  of  assignation,  at  least  to  a  stranger.  It  is  given  to  the 
two  sons,  and  failing  one  of  them  without  issue,  to  the  *'  sur- 
vivor and  his  successors.**  Why  not  to  his  assignees?  The 
deed  is  drawn  by  a  professional  man,  who  must  have  known 
this  legal  term,  but  who,  instead  of  it,  uses  special  terms  for 
the  purpose  of  showing  that  there  was  a  special  predilection 
for  the  sons.  Then  look  to  the  particular  clause  as  to  posses- 
aion.  They  are  to  possess  as  tenants  only,  and  not  as  pro- 
prietors. Why  ?  for  the  purpose  of  carrying  out  the  intentions  of 
the  father.  But  is  it  not  clear,  that  if  they  were  not  to  possess 
as  proprietors,  they  were  not  permitted  to  assign,  since  the  neces- 
sary result  of  assigning  would  be  to  extinguish  their  possession 
as  tenants,  and  compel  them  to  continue  it  as  proprietors  only. 
Another  material  clause,  showing  the  predilection  for  the  sons, 
is  that  which  gives  them  unlimited  power  to  manage  the  culti- 
vation in  any  way  they  pleased.  Is  it  possible  to  believe  the 
father  would  have  given  such  a  power,  if  he  had  supposed  that 
the  lipase  might  pass,  by  assignation,  into  the  hands  of  strangers, 
who,  if  they  chose,  might  reduce  the  soil  to  a  mere  eap%U  mor^ 
itium  f  Looking  at  the  whole  construction  of  the  deed,  as  con- 
taining clauses  altogether  inconsistent  with  an  ordinary  lease : 
for  example,  the  reserved  power  of  the  granter  to  alter  as  he 
might  see  cause— a  power,  too,  which  he  actually  exercised  by 
appending  a  codicil, — I  am  convinced  that  the  Lord  Ordinary 
has  decided  correctly  in  regarding  it  as  a  mere  family  settle- 
ment— by  irs  very  nature  excluding  the  idea  of  assignation. 

JLord  Mackenzie, — I  am  of  the  same  opinion.  The  defenders 
maintain  the  right  to  assign,  on  the  ground  that  a  lease  for 
thirty-eight  years  is  legally  assignable.  Now,  it  is  fixed  that 
when  an  assignation  is  effectually  made,  the  assignor  is  liber- 
ated, and  the  assignee  takes  his  place.  Is  the  present  a  case 
in  which  that  can  be  done?  I  think  it  is  not.  Assignation  is 
flubdtantially  excluded  by  the  indicated  intentions  of  the  granter 
or  testator,  or  whatever  he  may  be  called.  It  was  not  truly 
and  substantially  a  lease — certainly  not  such  a  lease  as  would 
stand  good  against  singular  successors  under  the  Act  of  Par- 
liament. But  it  is  said  that  it  was  a  quasi  lease.  If  it  was  so 
for  its  whole  endurance,  it  must  have  been  during  the  lifetime 
of  the  granter  as  well  as  after  his  death.  But  during  his  life- 
time, the  grant  was  not  only  revocable,  but  liable  to  any  bur- 
dens he  might  be  pleased  to  impose.  Could  any  man  imagine  a 
grant  of  that  sort  assignable  ?  Though  called  a  lease,  it  was  evi- 
dently a  mere  family  ariangement.  One  remarkable  feature  of 
the  deed,  considered  as  a  lease,  is,  that  during  the  granter's 
lifetime  there  was  no  rent.  Then  look  to  the  kind  of  obliga- 
tion laid  on  the  tenants  as  to  management.  They  are  laid 
under  no  restriction,  but  are  to  manage  at  pleasure.  Is  that  a 
power  to  be  made  over  to  a  stranger  for  a  price?  Such  a 
power  a  father  might  grant  to  his  own  son,  or  a  joint  proprie- 
tor, knowing  that  in  such  bands  it  would  be  safe ;  but  it  is  not 
supposable  that  he  would  grant  it  to  a  stranger.  There  is  a 
clause  in  the  deed  barring  the  tenants  from  renouncing  the 
lease.  Why  so?  If  it  could  be  assigned,  one  would  think  it 
night  also  be  renounced,  as  being  a  milder  act  than  assignation ; 
but  yet  this  act  is  expressly  barred.  The  whole  deed  is  framed 
in  a  manner  implying  that  the  right  conferred  by  it  was  not  as- 
aignable.  Indeed  several  of  its  clauses  appear  to  have  been 
framed  for  the  express  purpose  of  preventing  assignation. 

Lord  Jeffrey — I  concur  in  the  view  taken  by  your  Lord- 
ships, and  generally  on  the  same  grounds ;  but  there  is  one  se- 
parate ground  to  which  I  may  advert,  as  showing  that  the  deed 
was  no  lease  at  all  in  the  sense  of  an  onerous  contract,  but  was 
merely  a  gift  by  a  proprietor  to  his  sons.  It  is  in  the  form  of 
a  lease ;  but  there  is  no  pretext  for  calling  it  a  lease,  at  least 
during  the  four  or  five  years  of  the  father's  survivance  after  the 
deed  was  granted.  During  that  time,  not  only  was  the  deed 
revocable,  but  it  wants  the  essentialia  of  a  lease,  inasmuch  as 


it  contains  no  atipulatfon  for  payment  of  rent — all  payments 
being  expressly  postponed  to  the  father's  death.  The  effect 
of  this  consideration  is  to  cut  off  several  years  from  the  dura- 
tion of  the  lease,  and  bring  it  within  the  period  which,  accord- 
ing to  our  authorities,  excludes  assignation.  But  the  substan- 
tive objection  to  the  defenders'  plea  rests  on  a  wider  basis. 
The  deed  is  called  a  lease  by  a  mere  misnomer ;  for  I  agree 
with  your  Lordships  that  the  disposition  and  other  deed,  which 
continually  refer  to  each  other,  are  to  be  regarded  as  one  fa- 
mily settlement,  in  which  family  arrangements  are  made  for  the 
sake  of  the  family.  In  one  word,  the  object  of  the  deeds  was 
to  regulate  the  father's  succession,  and  they  were  accordingly 
so  construed  both  before  bis  death  and  after.  The  nature  of 
the  burdens  imposed,  viz  ,  certain  annuities  intra  familiam, — the 
power  to  manage  the  lands  without  restriction  as  to  cultivation, 
— and  the  reservation  of  the  granter  to  recal  the  deed  on  death- 
bed— all  combine  to  show  that  the  deed  cannot  be  regarded  as 
one  of  those  ordinary  leases  to  which  the  rule  of  law  as  to  assig- 
nation admits  of  being  applied.  I  am  clear  for  aflSrming  the  j udg- 
ment  of  the  Lord  Ordinary. 

The  Court  adhered. 

Lord  Ordinary  Cockhurn,  for  Jeffrey. — Act.  Anderson,  For- 
man;  John  N.  Forman,  W.S  ,  Agent. — Alt.  Solicitor- General 
(M'Neill),  G.  BeU;  WillUm  Patrick,  W.S.,  Agent.^B.  Clerk, 
— LH.B.1 


2d  June  1842. 

Second  Division (G.  D.  F.) 

No.  193. —  The  Trustees  of  the  late  Marquis  of 
Bread  ALB  ANE,  Raisers^  v.  His  Grace  Richard 
Plant  AGE  NET  Duke  of  Buckingham  and  Chan- 
Dos,  her  Grace  the  Duchess  of  Buckingham  and 
Chandos,  and  Lady  Elizabeth  Pbingle  and 
Husband,  Claimants. 

Parent  and  Child — Legiiim — Annuity — Heritable  and  Move- 
able— Trustees,  Duties  of — Executry — Entail—  Meliorations 
— Probate  —  Expenses — Multiplepoinding — Process  —  In  a 
question  raised  in  a  multiplepoinding  as  to  what  was  the  amount 
of  a  testator* s  personal  property ^  with  a  view  to  fixing  the 
amount  of  legitim  due  to  a  child,  and  the  charges  which  pro- 
perly formed  burdens  on  the  personal  property,  with  reference 
to  that  claim — Held,  I,  That  the  value  of  certain  annuities 
payable  by  the  testator  could  not  competently  be  deducted  from 
the  fund  prior  to  fixing  the  legitim,  but  fell  on  the  heritage  or 
dead's  part:  2.  That,  though  the  testator  only  conveyed  to 
trustees  certain  property  and  effects,  and  there  were  other 
personal  subjects  unconveyed,  the  party  claiming  legitim  was 
entitled  to  have  those  separate  subjects  taken  in  computo  with 
what  was  conveyed,  so  as  to  ascertain  properly  the  amount 
of  the  fund;  and  that  it  was  competent  to  call  on  t/ie  trustees 
to  state  the  amount  in  the  multiplepoinding:  3.  That  valua* 
tions  taken  after  the  decease  of  the  truster  by  competent  per- 
sons,  for  the  purpose  of  settling  with  the  Stamp- Office,  were 
student,  if  now  verified  on  oath  by  the  appraisers,  and  that 
the  party  in  right  of  the  legitim  was  not  entitled  to  force  a 
new  valuation,  on  the  ground  that  the  previous  valuation  was 
too  low,  and  that  the  interest  of  that  party,  which  had  not 
then  been  found  good,  had  not  been  protected  by  some  one  at- 
tending  on  the  occasion  jof  the  appraisement :  4.  That  the 
trustees  were  not  bound  to  take  up,  and  carry  on  a  process 
which  the  truster,  as  heir  of  entail  in  possession,  had  instituted^ 
but  allowed  to  fall  asleep,  for  the  purpose  of  constituting  on 
the  entailed  estate  and  succeeding  heirs  certain  sums  of  money 
which  he  had  expended  on  meliorations,  nor,  in  the  particular 
circumstances,  to  lend  their  names  to  pursue  the  action  to  the 
effect  that  the  legitim  should  attach  to  the  sums  which  should 
be  so  constituted  and  recovered  from  the  succeeding  heir :  And 
accordingly,  that  neither  the  sums  in  that  action,  nor  a  sum  a/- 
ready  rendered  a  burden  on  the  next  heirs,  but  specially  ex- 
eluding  from  the  operation  of  the  decree  the  heir  who  next  came 
to  possession  (the  brother  of  the  party  claiming  the  legitim), 
were  to  be  taken  into  account  infixing  the  legitim :  5.    T^at  a 


440 


REPORTS  OF  CASES  DECIDED 


[June 


bond  of  annuity  payable  to  the  truster  was  not  to  be  taken  into 
the  account  of  the  personal  property  in  computing  the  iegitim  : 
and,  6.  That  the  expense  of  probate  in  England  was  a  proper 
charge  against  the  personal  estate,  and  fell  to  be  deducted  there- 
from prior  to  striking  the  amount  of  Iegitim, 

Continuation  of  case  antey  Vol.  VIII.  p.  178  (26th 
January  1836),  Vol.  XII.  p.  400  (5th  March  1840),  and 
Vol.  XIII.  p.  158  (15th  January  1841). 

This  action  was  brought  by  the  raisers  to  determine 
certain  questions  which  had  occurred  in  reference  to 
the  succession  of  the  late  Marquis  of  Breadalbane ;  and 
by  the  decision  first  referred  to  (afRrmed  on  appeal 
16th  August  1836,  antet  Vol.  IX.  p.  66),  it  was,  inter 
alia,  found  that  his  daughter,  the  present  Duchess  of 
Buckingham,  had  not  renounced  by  her  marriage-con- 
tract, to  which  her  father  was  a  party,  or  otherwise, 
her  claim  to  Iegitim ;  and  the  Court  accordingly  found 
that  her  claim  of  Iegitim  extended  over  one  third  part 
of  the  free  moveable  estate  of  the  Marquis.  By  the 
second  decision  it  was  found  that  the  Duchess,  having 
succeeded  in  her  claim  of  Iegitim,  against  the  evident 
intention  of  the  Marquis,  had  repudiated  thereby  his 
settlements,  and  accordingly  that  she  was  not  entitled 
to  another  claim  she  had  advanced,  to  one-half  of  the 
yearly  proceeds  of  the  unentailed  lands. 

In  order  to  ascertain  the  amount  of  the  personal 
property,  over  which  the  claim  of  Iegitim  extended, 
the  raisers  lodged  a  condescendence,  in  which  they 
set  forth  what  thev  considered  the  fund  in  medio  to 
consist  of,  and  stating  the  deductions  which  fell  to  be 
charged  against  that  portion  of  the  succession.  The 
claimants  having  given  in  objections,  a  record  was 
made  up,  and  thereafter  cases  were  prepared  in  regard 
to  the  various  objections  of  the  parties,  which  were 
afterwards  reported  to  the  Inner- House  by  the  Lord 
Ordinary.  Inter  alia  there  occurred  the  following 
points: — 

1 .  By  a  codicil,  dated  26th  August  1 829,  annexed 
to  the  trust-deed,  the  truster,  in  the  exercise  of  a  power 
therein  reserved,  gave  the  following  directions  to  his 
trustees : 

"  That  my  Baid  trustees,  instead  of  investing  the  free  rents  of 
my  unentailed  lands  and  estates,  in  manner  before  mentioned, 
shall  annually  pay  over  the  whole  free  proceeds  of  the  same  to 
my  two  daughters.  Lady  Eh'zabeth  Campbell,  and  Mary  Mar- 
chioness of  Cbandos,  equally  between  them,  while  both  shall  be 
in  life,  and  to  the  survivor,  and  shall  continue  to  do  the  same  as 
long  as  both  or  cither  of  them  shall  be  alive.  But  that  always 
without  prejudice  to  the  obligations  and  provisions  granted  by 
me  in  favour  of  Mary  Countess  of  Breadalbane,  or  to  the  obli- 
gations contained  in  the  contract  of  marriage  between  John 
Viscount  Glenorehy  and  Eliza  Baillie,  his  spouse." 

The  Marquis  had  also  become  bound  to  pay  certain 
annuities,  amounting  in  whole  to  £2270  per  annum, 
but  none  of  them  was  in  any  way  created  a  real  bur- 
den upon  the  unentailed  lands  or  rents  thereof,  and  one 
of  them  stood  upon  a  mere  personal  obligation  ;  and  in 
regard  to  these  annuities  the  raisers  maintained,  that 
supposing  it  to  be  found  that  they  did  not  form  a  pri- 
mary burden  upon  the  universitas  of  the  late  Lord 
Breadal bane's  succession,  then  these  annuities  were 
burdens  upon  the  unentailed  lands,  and  the  rents  there- 
of,— and  consequently.  Lady  Elizabeth  Pringle  could 
only  draw  her  share  of  the  free  rents,  under  deduction 
of  a  proportional  part  of  these  annuities. 

I^dy  Vv[wr\v  pleaded — 1.  The  free  rents  of  the  un- 


entailed estates  having  been  specially  provided  by  the 
testator  to  his  daughters,  and  there  being  other  funds 
left  by  the  testator  sufficient  to  pay  all  his  debts  and 
engagements,  no  part  of  the  subject  of  that  special 
provision  could  be  withdrawn,  in  order  to  Implement 
any  obligations  he  might  have  incurred  to  pay  the  an- 
nuities in  question :  2.  That  the  testator  having  direct- 
ed all  his  debts  and  engagements  to  be  paid  by  the 
trustees  out  of  the  general  trust-funds,  they  were  bound 
to  pay  the  annuities  in  question  out  of  these  funds,  and 
were  not  entitled  to  apply  to  that  purpose  the  subject 
of  the  separate  special  provision  made  by  the  testator  in 
favour  of  his  daughters. 

In  regard  to  this  point  the  Court  (by  interlocutor  of 
this  date)  held, 

"  in  the  question  between  the  trustees  of  the  late  Marquis  of 
Breadalbane  and  Lady  Elizabeth  Bfaitland  Pringle,  and  her  bus- 
band.  Sir  John  Pringle  of  Stitchell,  Baronet,  for  his  interest, 
that  the  annuities  constituted  by  the  late  Marquis  of  Breadalbane 
cannot  be  hid  upon  the  rents  of  the  unentailed  lands  belonging 
to  the  said  Marquis,  so  far  as  the  same  are  payable  to  the  said 
Lady  Elizabeth  Maitland  Pringle;  and  find  the  said  Lady  Eliza- 
beth Maitland  Pringle  and  her  husband  entitled  to  the  expenses 
of  the  discussion  of  this  point." 

In  reference  to  the  annuities,  the  Duke  and  Duchess 
of  Buckingham  objected  to  the  value  of  these  annuities 
being  brought  against  the  personal  estate  before  the 
Iegitim  was  struck ;  and  the  ground  they  took  was,  that 
supposing  they  had  been  payable  to,  instead  of  by  the 
late  Marquis,  they  would  have  been  held  to  be  heri- 
table, as  having  a  tract  of  future  time ;  and,  accord- 
inglyy  they  maintained  that  the  value  fell  to  be  laid  on 
the  unentailed  heritage:  £rsk.  II.  2,  6.  Stair,  IL  1,  4. 
Bell's  Com.  II.  p.  4.  Principles,  §  1480.  Hill  r.  Max- 
well, Feb.  5,  1663 ;  M.  5473,  Fol.  Diet,  Vol.  L  p.  368, 
and  Stair,  Vol.  I.  p.  171.  Ewing  v.  Drummond,  29th 
November  1752 ;  M.  5476.    Ersk.  II.  9, 67 ;  1.6,  41. 

The  raisers  seemed  rather  to  acquiesce  in  thift  view, 
but  they  argued^  that  in  the  circumstances  and  peculiar 
shape  of  the  case,  into  which  it  is  unnecessary  at  pre- 
sent to  enter,  the  point  should  meantime  be  reserved. 

The  Court 

"  Find  that  it  is  not  competent  to  the  said  trosteea  to  deduct 
the  value  of  the  foresaid  annuities  from  the  amount  of  the  per- 
sonal estate,  and  to  the  prejudice  of  the  Duchess  of  Buckingham, 
before  the  amount  of  the  Iegitim  due  to  the  latter  is  to  be  fixed, 
so  as  to  leave  the  half  of  the  free  rents  of  the  heritable  property 
to  be  applied  for  the  other  purposes  of  the  trust,  according  to  the 
directions  of  the  truster,  out  of  whose  personal  estate  Iegitim  is 
due;  and  find  that  the  said  annuities  must  be  paid  by  the  trus- 
tees out  of  the  said  heritable  property,  or  the  dead's  put ;  re- 
serving all  questions  which  may  arise  in  the  event  of  such  Ainds 
being  insufficient  to  meet  the  annuities." 

2.  Though  the  raisers  had  generally  conveyed  to 
them  the  whole  unentailed  estate  and  the  truster^s  per- 
sonal property,  it  was  said  there  were  certain  portions 
of  his  estate  which  were  not  conveyed  to  them,  and 
were  either  expressly  assigned  away  to  other  persons, 
or  not  tested  on ;  and  there  was  a  question  involved, 
besides,  whether  certain  English  mortgages  were  heri- 
table or  moveable  in  succession  ?  In  regard  to  this  the 
Duke  and  Duchess  of  Buckingham  maintained,  that 
whatever  was  not  conveyed  to  the  trustees,  but  other- 
wise specially  conveyed  away,  must  be  looked  on  as 
gifts  out  of  the  dead's  part,  and  that,  though  it  was  not 
necessary  to  convert  them  into  money,  their  known 
amount  should  be  stated,  and  that  the  whole  should  be 
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put  in  conipuio,  in  order  properly  to  ascertain  the  fand 
over  which  the  legitim  extended:  But  the  raisers 
pleaded,  that  supposing,  but  not  admitting,  that  there 
were  portions  of  the  estate  not  conveyed  to  them,  it 
was  not  competent  in  this  process  to  raise  the  question, 
as,  if  any  such  situation  of  matters  existed,  they  were 
not  accountable  for  subjects  not  conveyed  to  them. 
But,  on  the  other  hand,  it  was  argued^  that  the  whole 
personalty,  whatsoever  or  wheresoever,  should  be  ascer- 
tained, in  order  to  fix  the  legitim,  and  that  decree  could 
competently  go  out  against  the  trust-estate  for  the 
same.     The  Court 

**  Find  that  the  Duchesfi  of  Buckingbam  is  entitled  to  insist 
that  thfi  amount  of  the  legitim  niu«t  be  ascertained  and  fixed  in 
tbis  processor inultiplepoinding.  raised  by  tbe  general  represen- 
tatives and  executors  of  her  father,  and  that  any  property  wbich 
may  be  shown  to  be  personal,  but  which  is  not  conveyed  to  the 
trustees,  being  tbe  subject  of  Mparate  and  special  bequests,  must 
be  considered  to  be  gifts  out  of  tbe  dead's  part, — tbe  value  of  tbe 
whole  personal  property,  wb ether  conveyed  to  the  trustees  or 
not,  being  computed  and  taken  into  account  in  estimating  th6 
amount  to  be  paid  as  legitim  to  the  Duchess  of  Buckingham  by 
her  father's  trustees  and  executors." 

3.  When  the  late  Marquis  died,  the  usual  inventory 
and  appraisements  were  made  by  competent  persons  of 
tbe  whole  out-door  and  in-door  plenishing, — of  course 
before  the  question  had  occurred,  as  to  whether  the 
Duchess  of  Buckingham  was  entitled  to  legitim,  and 
when  the  only  parties  who  then  appeared  to  have  an 
interest  were  the  Dowager  and  the  present  Marquis 
of  Breadalbane.  After  the  legitim  question  had  been 
decided,  the  Duchess  argued,  that  as  she  was  no  party 
to  the  valuation,  another  should  now  be  taken,  to  ascer- 
tain the  true  value  of  the  furniture  in  the  different 
residences  of  her  late  father, — contending  that  the  pre- 
vious valuation  was  very  considerably  under  the  proper 
amount,  having  been  made  merely  with  a  view  to  the 
Stamp- Office  returns  consequent  on  the  death  of  the 
Marquis,  and  not  in  reference  to  any  claims  competent 
to  her.  The  ground  taken  was,  that  as  the  trustees 
were  bound  in  law  to  have  known  of  the  existence  of 
her  claim  of  legitim,  her  interests  should  have  been 
provided  for  at  the  time,  by  affording  her  an  oppor- 
tunity of  having  some  one  present  on  her  part  during 
the  valuation.     The  Court 

"  Find,  that  tbe  valuations  of  tbe  furniture,  linen,  plate,  books, 
pictures,  wine,  and  other  moveables  in  the  bouses  occupied 
by  tbe  late  Marquis  of  Breadalbane  in  London,  T«ymoutb 
Auchlyne,  Holyrood  and  Langton,  were  fairly  obtained  from 
competent  persons  by  tbe  said  trustees,  \n  perfect  good  faith,  in 
order  to  ascertain  the  free  amount  of  the  executry  of  the  late 
Marquis,  and  were  fairly  and  properly  left  in  the  possession  of 
tbe  present  Marquis,  without  intimation  of  the  claim  of  legitim 
for  the  Duchess  of  Buckingham  ;  and  repel  tbe  objections  stated 
by  the  said  Duchess  to  the  said  valuations :  Reserving,  how- 
ever, her  right  to  obtain  a  commission  and  diligence  if  she  is  so 
advised,  in  order  to  have  the  accuracy  of  the  said  valuations 
verified  by  the  examination  on  oath  of  the  parties  by  whom  they 
were  respectively  made,  if  still  in  life." 

.  4.  Upwards  of  £100,000  had  been  expended  by  the 
late  Marquis  in  improvements  on  the  entailed  estates,  and 
part  of  these  sums  he  might  have  rendered  a  burden  (to 
the  extent  of  £75,000)  on  the  succeeding  heirs  of  entail. 
In  point  of  fact,  he  had  followed  out  proceedings,  and 
obtained  decree  in  reference  to  certain  entailed  im- 
provements, whereby  be  had  constituted  a  claim  against 
the  succeeding  heirs  for  three-fourths  of  £5089>  1*  8, 


being  £3816.  16.  3  ;  and  in  regard  to  the  balance,  he 
had  raised  an  action  in  1 820,  likewise  to  constitute  it  a 
burden ;  but  the  case,  after  being  remitted  to  certain 
accountants  to  examine  the  procedure,  fell  asleep  in 
1830,  in  the  lifetime  of  the  Marquis,  and  before  any 
thing  final  had  been  done,  and  it  had  never  since  been 
wakened.  The  Duke  and  Duchess  of  Buckingham 
argued,  that  from  these  steps  it  was  plain  that  the  in- 
tention of  the  Marquis  was  to  constitute  the  whole  a 
burden,  and  consequently,  that  the  raisers,  who  refused 
to  proceed  with  the  action,  or  to  allow  their  names  to 
be  used  for  the  purpose,  were  bound  to  take  up  the 
same,  and  to  follow  it  out  to  its  practical  results,  in 
order  that  the  claim  of  legitim  should  likewise  apply 
to  it. 

The  raisers  stated  that  they  were  satisfied,  from  their 
knowledge  of  the  circumstances,  and  the  mind  of  the  late 
Marquis,  that  he  had  given  up  all  thoughts  of  carrying 
on  the  action,  and  had,  in  point  of  fact,  abandoned  it ; 
and  they  were  more  especially  satisfied  of  this,  from  the 
circumstance  that  it  had  been  found,  in  the  course  of 
investigation  before  the  accountants,  that  such  objec- 
tions occurred  to  the  way  in  which  the  steps  had  been 
taken  with  the  view  of  registering  the  vouchers,  &c. 
&C.,  that  the  case  could  not  have  succeeded,  and  no 
part  of  the  expenditure  could  have  been  rendered  a 
burden  on  the  estate.  In  these  circumstances,  and 
feeling  that  the  truster  had  abandoned  the  action,  they 
declined  to  moot  the  question  at  all ;  and  they  stated 
their  belief,  that  if  they  were  to  proceed  with  tbe  case^ 
they  should  be  acting  in  direct  opposition  to  the  will 
of  the  truster.  In  regard  to  the  sum  of  £3800,  it  was 
explained,  that  it  had  not  been  constituted  as  a  debt 
against  the  present  Marquis,  but  only  against  the  heirs 
succeeding  subsequent  to  him, — a  circumstance,  how- 
ever, which  the  Duke  and  Duchess  of  Buckingham 
argued  was  ultra  vires  under  the  Statute.     The  Court 

"  Find  that  tbe  deceased  Marquis  bad  not  resting-owing  to  him 
at  his  death  any  sums  of  money  due,  as  expended  in  improving 
his  entailed  estates,  and  that  no  such  sums  were,  or  ought  to  he, 
included  in  tbe  fund  in  medio;  and  repel  the  whole  objections 
and  claims  stated  by  tbe  Duchess  of  Buckingham  on  this  head 
of  her  supplementary  condescendence  and  claim ;  and  repel  the 
claim*  as  made  in  the  multiplepoinding,  that  tbe  trustees  are 
bound  either  to  enforce  or  follow  out  any  actions  against  the 
present  Marquis  of  Breadalbane,  respecting  his  fiither's  expendi- 
ture and  improvements  on  the  entailed  estates,  or  to  give  their 
name  to  the  said  Duchess  of  Buckingham,  in  order  that  she  may 
attempt  to  enforce  or  prosecute  suol^ctions." 

5.  The  late  Marquis  was  in  right  of  an  annuity,  pay- 
able by  Mr  J.  A.  Campbell,  who»  in  the  event  of 
his  death,  is  bound  iq  payment  of  a  certain  principal 
sum.  Over  this  sum  the  Duke  and  Duchess  of  Buck- 
ingham pleaded  that  the  legitim  extended,  in  respect, 
as  they  suggested,  that  it  was  not  heritably  secured. 
The  raisers  explained,  that  the  late  Lord  Breadalbane 
had  bought  various  superiorities,  or  rather  that  they 
were  bought  in  the  name  of  Mr  John  Campbell,  W.S^ 
then  his  law-agent.  Mr  Campbell  conveyed  them  away 
in  portions  to  the  gentlemen  for  whom  the  freeholds 
were  intended ;  and,  as  the  purpose  was  to  give  them 
a  liferent  only,  the  transaction  was  arranged  in  the 
following  manner : — An  absolute  disposition  was  grant- 
ed to  each,  and  each,  in  return,  granted  a  bond,  pay* 
able  at  his  death,  for  a  sum  equal  in  amount  to  what 
was  considered  the  value  of  the  superiority.    Where 
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a  feu-duty  was  attached  to  the  superiority,  the  bond 
contained  a  farther  obligation  on  the  freeholder  to  pay, 
during  his  lifetime,  an  annuity  equal  in  amount  to  the 
feu-duty.  In  subsequent  years,  some  of  these  parties 
expressed  a  wish  that  the  true  nature  of  the  transaction 
(which  was  to  confer  a  liferent  right  only)  should  be 
put  upon  a  more  distinct  footing ;  and,  therefore,  with 
Lord  Breadalbane's  concurrence,  they  reconveyed  the 
superiorities  to  his  Lordship,  reserving  only  their  own 
liferents;  and,  at  the  same  time,  the  bonds  for  the 
price  were  delivered  up  to  them.  Two  of  the  free** 
holds,  however,  remained  upon  the  original  deeds, — one 
of  which,  the  annuity  in  question  of  £37,  was  payable 
by  Mr  J.  A.  Campbell,  constituted  by  bond  to  Mr 
John  Campbell,  dated  24th  July  1813.  And  by  that 
bond  he  was  likewise  taken  bound  to  pay  the  sum  of 
£1403.  11.  2.  Sterling,  as  the  price  of  the  superiority, 
at  the  first  term  of  Whitsunday  or  Martinmas,  six 
months  after  his  death. 

It  was  admitted  that  it  was  not  heritably  secured  ; 
but  its  heritable  nature  was  maintained  on  the  same 
plea  as  that  which  was  advanced  by  the  Duke  and 
Duchess  of  Buckingham,  in  reference  to  the  previous 
annuities.     The  Court 

"  Find,  that  the  sum  payable  under  a  bond  by  Mr  John  Archi- 
bald Campbell,  after  bit  death,  must  be  viewed  at  a  nurrogatum 
for  the  annuity  now  payable  by  the  Mid  Mr  John  Archibald 
Campbell,  and  belongs  to  the  party  in  right  of  that  annuity  :  Find 
that  the  tight  in  the  said  annuity  is  heritable,  and  that  the  sum 
payable  as  aforesaid,  cannot  be  taken  to  be  any  part  of  the 
moveable  estate  of  the  late  Marquis  of  Breadalbane,  or  subject 
to  legitim." 

6.  The  late  Marquis  was  an  obligant  on  certain 
bills  in  reference  to  certain  turnpike- road  Acts,  which 
the  trustees  claimed  as  a  deduction  against  the  per- 
sonal estate.  But  this  was  opposed  by  the  Duke 
and  Duchess  of  Buckingham,  on  the  ground  that  the 
road  trust-funds,  and  not  the  late  Marquis,  was  liable 
for  the  debt.  It  was  answered,  however,  that  that 
question  could  not  arise  here,  but  fell  to  be  tried,  if  an 
arrangement  could  be  made  with  one  of  the  bill  holders, 
in  the  form  of  suspension  as  of  a  threatened  charge. 

The  Court  superseded  consideration  of  this  point. 

7.  The  raisers  claimed  deduction  for  the  price  Of  the 
lands  of  Kynachan,  which  they  alleged  the  late  Mar- 
quis had  purchased  before  his  death,  the  price  being 
stipulated  to  be  paid  at  the  Whitsunday  following  the 
transaction,  but  his  ^rdship  had  died  prior  to  the 
payment.  The  DukKind  Duchess  of  Buckingham 
objected,  that  there  was  no  evidence  to  show,  and  de- 
nied that  there  was,  any  completed  transacp'on,  and 
that  if  it  had  been  entered  inta  at  all,  it  was  by  the 
Dowager  Marchioness,  and  not  by  her  husband,  and 
therefore  not  conclusive  or  binding.  The  raisers  ex- 
plained the  circumstances  attending  the  transaction, 
and  that  it  had  been  carried  through,  with  the  sanction 
of  the  Marquis,  by  the  factor  and  his  regular  profes- 
sional agents,  assisted  by  the  Dowager.     The  Court 

"  Find  that  the  price  of  the  estate  of  Kynachan  is  a  debt  which 
must  be  deducted  by  the  trustees,  if  the  bargain  for  the  purchase  of 
the  said  estate  was  sanctioned  by  the  late  Marquis  of  Breadal- 
bane, and  closed  during  his  lifetime  :  Find  that  a  bargain  and 
transaction  for  the  purchase  of  this  estate,  carried  on  during  the 
lifetime  of  the  late  Marquis  by  his  regular  agents,  his  factor  and 
his  wife,  the  Dowager  Marchioness  of  Breadalbane,  must  prima 
fade  be  taken  to  be  a  transaction  sanctioned  and  directed  by  the 
yaid  Marquis,  there  being  no  averment  of  incapacity,  fraud  or 


imposition  :  But  find,  in  respect  of  the  averments  and  pleas  of 
the  Duchess  of  Buckingham,  that  she  is  entitled  to  prove  that 
the  late  Marquis  did  not  sanction,  know,  or  direct  the  said  pur- 
chase, and  that  there  was  not  a  concluded  bargain  before  bia 
death ;  and  appoint  the  following  issues  to  be  tried  by  a  jurj 
respecting  these  matters,  of  which  issues  declare  and  appoint 
that  the  said  Duchess  of  Buckingham  and  Cbandos,  and  her 
husband,  his  Grace  Richard  Plantagenet  Duke  of  fiuckingbaoa 
and  Chandos,  shall  stand  as  pursuers,  viz., — 1.  Whether  the  late 
MHrquis  of  Breadalbane  did  not  give  authority  for  the  purchase 
of  the  lands  of  Kynachan,  in  the  county  of  Perth,  and  did  not 
approve  of,  and  sanction  the  said  purchase  ?  2.  Whether  the 
transaction  for  the  said  purchase  was  not  a  concluded  bargain, 
and  not  binding  on  the  late  Marquis  of  Breadalbane?" 

8.  The  raisers  charged  as  a  deduction  from  the  per- 
sonal estate,  £6000  as  the  expense  connected  with  the 
probate  in  England.  The  Duke  and  Duchess  of  Buck- 
ingham resisted  this,  on  the  ground  that  the  charge 
should  properly  affect  the  dead's  part,  and  not  the  fund 
over  which  the  legitim  extended.  The  raisers,  on  the 
following  authorities,  contended  that  it  fell  against  the 
personal  estate:  Hog  v.  Lashley,  1795.  House  of 
Lords,  24th  June  1802.  Robertson  on  Personal  Suc- 
cession, 462,  6.      The  Court 

"  Find,  that  the  trustees  are  entitled  to  charge,  as  a  general  de- 
duction from  the  moveable  estate  administered  and  recovered 
by  them,  before  the  amount  payable  as  legitim  is  ascertained,  the 
whole  legal  expenses  of  such  administration,  whether  by  confir- 
mation or  prolmte,  and  on  the  inventories  given  up  therewith 
respectively." 

The  case  having  been  reported  by  the  Lord  Ordi- 
nary to  the  Court,  it  was  advised  by  the  Second  Di- 
vision on  26th  May,  and  a  judgment  pronounced  in  the 
terms  above  quoted,  on  the  several  points  which  have 
now  been  narrated. 

Lord  Juaiice- Clerk, — As  to  the  6rst  point,  bis  Lordship 
thought,  that  as  the  bequest  of  the  rents  of  the  unentailed 
property  to  the  daughter  was  special,  and  only  subject  to  the 
proper  expenses,  these  annuities  must  fall  on,  and  be  deducted^ 
not  from  the  rents,  but  from  any  other  funds.  The  special 
nature  of  the  bequest  of  the  rents  prevented  it  being  burdened 
with  any  separate  obligations.  With  regard  to  this  question,  as 
affecting  the  Duchess,  whose  share  of  these  rents  had  fallen  to 
the  trustees  in  consequence  of  the  judgment  in  March  1840,  bis 
Lordship  considered  that  the  trustees  were  not  entitled  to  bur- 
den the  pergonal  estate  with  the  annuities,  and  so  to  disappoint 
the  legitim,  but  must  repay  them  out  of  the  half  of  the  rents  to 
which  they  acquired  right,  or  out  of  the  dead's  part,  to  which 
also  they  had  obtained  right.  As  the  heir,  in  a  case  of  intes- 
tacy, would  not  be  bound  to  repay  them,  so  the  trustees  were 
not  entitled  to  deduct  them  from  the  personalty.  As  to  the 
point  whether  the  Duchess  was  entitled  to  throw  into  account 
every  subject  conveyed  or  not  conveyed  to  the  trustees,  his 
Lordship  thought  that  she,  as  a  creditor  for  the  legitim,  was 
entitled  to  claim  it  from  her  father's  trustees,  who  wtre  also  his 
executors,  leaving  it  to  them  to  obtain  their  relief.  She  did 
not  wish  the  unconveyed  subjects  to  be  converted  into  money, 
and  brought  into  the  fund ;  but  she  contended,  as  she  was  en- 
titled to  do,  that  the  executors  were  bound  to  take  the  amount 
into  the  estimate  of  the  personal  estate.  If  there  were  anj 
gifts,  then  these  would  fall  on  the  dead's  pert.  Bearing  on  this 
point,  there  are  certain  questions  touching  English  law,  as  to 
what  was,  and  what  was  not  moveable,  and  as  to  them,  a  case 
should  be  submitted  for  the  opinion  of  English  counsel.  (This 
was  appointed  to  be  done  by  the  interlocutor).  In  regard  to 
the  valuations,  his  Lordship  thought  they  bad  been  fidrly  and 
bona  fide  entered  into ;  and  if  the  valuators  now  verified  tbem 
on  oath,  that  would  be  suflBcient.  Upon  the  question,  whether 
the  trustees  should  now  be  compelled  to  carry  on  the  action  of 
meliorations,  his  Lordship  considered  there  was  sufficient  evi- 
dence  in  process  to  show  that  the  late  Marquis  bad  abandoned 
the  action ;  and  in  regard  to  the  decree  which  he  had  obtained. 
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that  the  trustees  would  run  great  risk  if  they  endeavoured  to 
insist  in  it  as  against  the  present  Marquis,  who  was  not  compre- 
hended in  it.  His  Lordship  was  besides  of  opinion,  that  they 
could  not  be  compelled  to  give  their  names,  so  as  to  enable  the 
Duke  and  Duchess  of  Buckingham  to  carry  on  the  action.  As 
to  the  price  of  the  estate  said  to  have  been  purchased,  his  Lord- 
ship thought  there  was  a  prima  facie  case  of  a  settled  transac- 
tion, but  in  respect  of  the  averments  made  by  the  Duchess,  his 
Lordship  thought  she  should  be  allowed  an  issue  to  try  the  case. 
As  to  the  probate,  his  Lordship  thought  the  case  of  Hog  in  fa- 
vour of  the  raisers*  plea,  and  that  the  eipense  of  it  must  be  de- 
ducted from  the  personal  estate.  The  raisers  had  a  right  to 
claim  the  expense  of  making  up  their  title  from  the  estate ;  and 
if  the  Duchess  had  any  claim  of  relief,  it  would  be  against  the 
Crown,  in  regard  to  the  legacy  duty,  in  so  fiir  as  duty  was  paid 
on  her  third. 

The  other  Judges  concurred,  when  an  interlocutor, 
of  which  portions  have  already  been  given  above,  ap- 
plicable to  the  points  at  present  decided,  was  pro- 
nounced. There  still  remain  other  points,  but  consider- 
ation of  them  was  postponed  till  the  opinion  of  English 
counsel  should  be  obtained,  and  certain  other  parties 
appeared  in  the  case. 

Lord  Ordinary,  Cockburn For  Duke  and  Duekeu  of  Buck- 

inghamt  Solicitor- General  (M*Neiil),  G.  Moir;  Gibson- Craigff, 
Dalziel  and  Brodie,  W.S.,  Agents For  Lady  Prinyh,  Mar- 
shall ;  Nairne  and  Bertram,  W.S.,  Agents — For  Raisers,  Dean 
of  Faculty  (Wood).  G  G.  Bell;  Davidsons  and  Syme,  W.S., 
Agents F.  C/eM.— |  G.  D.F.] 


^d  June  1842. 

Second  Division (G.  D.  F.) 

No.  194. — Robert  Henry  Robertson,  Appellant^  v. 
Thomas  CiiARK,  Respondent, 

Landlord  and  Tenant — Hypothec — Mi»cropping — Penal  Rent — 
Held,  in  terms  of  a  lease  which  prescribed  a  certain  system  of 
cropping,  and  which  stipulated  for  a  payment  **  of  £5  Ster- 
ling  of  additional  rent  yearly  for  each  acre  or  part  of  an  acre** 
that  should  be  cropped  differently,  that  a  claim  preferred  by 
the  landlord  for  this  additional  rent,  fell  under,  and  was  se- 
cured  to  him  by  his  right  of  hypothec^  in  the  same  way  as  his 
claim  for  the  ordinary  rent. 

The  late  John  Robertson,  Esq.  of  Tullibelton,  by 
formal  lease  let  to  James  Baxter  the  farms  of  Corrilea 
and  Mains  of  Tullibelton,  for  the  space  of  nineteen 
years  from  Whitsunday  1 827,  as  to  the  houses,  yards, 
and  grass,  and  from  the  separation  of  crop  1827  from 
the  ground,  as  to  the  arable  and  laboured  lands,  at  the 
rent,  and  under  the  provisions  and  declarations  con- 
tained in  the  lease.  With  regard  to  the  mode  of  crop- 
ping, it  \iras'  specially  provided  that  the  tenant  should 
observe  and  follow, 

**  strictly  and  undefiatinglv,  the  following  rotation  of  cropping, 
viz., — \st.  Green  crop  and  fallow,  properly  dunged,  2(/,  Wheat 
or  barley,  properly  sown  down  with  grass  seeds.  Zd^  Grass. 
Ath,  Grass :  And  5/A,  Oats." 

It  was  declared  also,  that  if  this  rotation  should  be 
departed  from,  the  tenant  should  be  bound 

*'  to  pay  at  the  rate  of  £5  Sterling  of  additional  rent  yearly  for 
each  acre,  or  part  of  an  acre,  that  shall  be  laboured,  manured, 
or  cropped  in  manner  diflfercnt  from  that  above  mentioned, — 
the  payment  to  continue  while  such  contravention  exists ;  and 
vrhich  additional  rent  is  hereby  declared  not  to  be  a  penalty,  but 
as  conditional  rent,  which  shall  be  payable  at  the  same  terms, 
and  in  the  same  proportions,  with  the  original  rent  of  the  year 
In  which  such  change  or  deviation  shall  take  place,  and  which 
additional  rent  shall  be  payable  every  year  in  which  the  said 
rotation  shall  be  altered." 

The  landlord  was  to  be  entitled  to  put  a  stop  to  any 


deviation  from  the  stipulated  rotation,  if  he  should* 
think  proper  to  do  so ;  but  it  was  expressly  declared, 
that  "  his  not  doing  so,  even  if  it  should  come  under 
his  notice,  shall  not  bar  his  right  to  said  additional 
rent." 

The  late  Mr  Robertson  died  in  1834,  and  was  suc- 
ceeded by  the  appellant  as  proprietor.  It  was  pro- 
vided in  the  lease, 

"  that  in  the  event  of  the  tenant  in  possession  of  the  farm  be- 
coming bankrupt  or  insolvent,  it  shall,  in  like  manner,  be  in 
the  power  of  the  proprietor  forthwith  to  declare  his  tack  irri- 
tated, in  which  case  the  tenant  shall  be  bound  to  remove  from 
the  lands  hereby  let,  in  the  same  manner  as  if  the  tack  had 
finally  terminated." 

Baxter  was  sequestrated  in  July  1811,  under  the 
Bankrupt  Act,  and  the  appellant  exercised  the  power 
conferred  on  him  by  the  clause  above  quoted,  of  de- 
claring the  tack  at  an  end.  The  appellant  then  discover- 
ed that  the  tenant  bad,  for  crops  1840  and  1841,  mis- 
cropped  to  the  extent  of  44  acres,  by  following  a  four- 
years'  shift  instead  of  a  five-years'  shift  rotation.  Pre- 
vious to  the  date  of  Baxtei^s  sequestration  under  the 
Bankrupt  Act,  the  appellant  bad  used  a  sequestration 
of  the  crop  and  stocking  on  the  farm,  for  payment  of  the 
ordinary  rent  for  crop  1841,  and  he  subsequently 
brought  a  supplementary  sequestration  for  the  propor- 
tion of  additional  rent  due,  on  account  of  the  devia- 
tion from  the  prescribed  mode  of  cropping  to  the  ex- 
tent set  forth,  and  demanded  payment  both  of  the  or- 
dinary and  additional  rent  from  the  trustee  on  Baxter's 
sequestrated  estate,  as  preferably  secured  by  his  dili- 
gence. The  trustee  paid  to  the  appellant  the  ordinary 
rent  for  1841,  as  preferably  secured  by  his  sequestra- 
tion, but  he  refused  payment  of  the  additional  rent, 
at  all  events,  as  a  preferable  debt.  The  appellant  ac- 
cordingly lodged  a  claim  for  the  additional  rent,  as  a 
preferable  debt  in  the  sequestration,  but  the  trustee  dis- 
allowed it. 

Clark,  who  was  the  tenant's  tmstee  in  the  bank- 
ruptcy, stated,  that  the  tenant  had  carried  on  an  ex- 
tensive distillery  on  the  farm,  which,  at  his  entry,  was 
so  divided  as  to  be  incapable  of  the  adoption  of  the 
five-course  shift.  And  it  was  accordingly  admitted, 
that  instead  of  cultivating  according  to  the  regulations 
in  the  lease,  a  four-shift  rotation  had  been  followed, 
which,  it  was  averred,  was  of  itself  more  beneficial  to 
the  farm,  as  it  enabled  the  tenant  to  place  on  it  a 
greater  quantity  of  manure,  of  which  he  had  a  super- 
abundant supply  from  the  distillery,  than  he  could 
have  done  had  the  five-course  shift  been  followed. 
There  was  an  averment  that  the  late  proprietor  was 
cognisant  of  the  impossibility  of  dividing  the  farm,  so 
as  to  carry  on  the  course  of  cropping  established  by 
the  lease,  as  well  as  of  the  opposite  system  of  cultiva- 
tion which  had  been  pursued ;  and  it  was  explained, 
that  he  had  taken  payment  of  the  ordinary  rent  down 
to  1841,  without  preferring  or  reserving  any  claim  for 
additional  rent  as  for  the  alleged  miscropping.  It 
was,  however,  denied  that  the  late  proprietor  was  cog- 
nisant of  the  system,  or  that,  by  granting  receipts  for 
rent  in  the  usual  terms,  he  had  at  all  departed  from  the 
claim  for  additional  rent. 

It  was  admitted  by  the  parties,  that  in  the  event  of 
it  being  held  that  the  appellant  was  entitled  to  his 
claim  for  additional  rent,  the  extent  of  deviation  should 
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be  taken  at  44  acres,  which,  at  £5  per  acre,  gave  £220 
as  the  amount  of  the  claim. 

The  appellant  argued — That  the  landlord's  claim 
for  rent  under  his  hypothec  was  preferable  over  the 
subject  of  the  hypothec  to  the  claims  of  all  ordinary 
creditors  of  the  tenant :  That  the  additional  rent  sti- 
pulated in  this  case,  as  payable  on  a  deviation  from 
the  mode  of  cropping  prescribed  by  the  lease,  was  not 
of  the  nature  of  a  penalty,  and  so  subject  to  modifica- 
tion, but  of  proper  conventional  rent,  payable  in  full,  on 
a  deviation  from  the  prescribed  mode  of  cropping,  and 
was  secured  as  rent  over  the  subject  of  the  hypothec, 
for  payment  of  the  rent  of  each  year  in  which  it  might 
become  due,  in  the  same  way  as  the  ordinary  rent  for 
each  year.  And  as  it  was  admitted  that  the  tenant 
had  deviated,  the  corresponding  amount  of  stipulated 
additional  rent  claimed  by  him  was  consequently  due, 
and  was  preferable  to  the  tenant's  other  debts,  in  virtue 
of  the  appellant's  hypothec  as  landlord,  and  sequestra- 
tion. 

On  the  other  hand,  the  respondent  maintained — 
That  the  claim  for  penal  rent  must  be  held  to  have 
been  abandoned,  and  the  system  of  rotation  followed 
by  the  tenant  homologated  and  acquiesced  in,  both  on 
account  of  the  successive  discharges  for  the  ordinary 
rent,  as  in  full  of  the  landlord's  demands  for  the  years 
in  which  they  were  granted,  and  on  account  of  the 
knowledge  of  the  landlord,  and  the  parties  in  his  em- 
ployment, of  the  deviation,  without  the  expression  of 
disapproval, — ^more  especially,  seeing  that  the  system 
was  highly  beneficial  to  the  landlord :  That  the  addi- 
tional rent  was  not  exigible,  seeing  that  it  was  fixed 
as  a  liquidate  penalty  for  loss  by  miscropping.  Where- 
as, not  only  had  there  been  no  miscropping,  and  no 
loss  sustained,  but  the  farm  had  been  greatly  improved 
and  benefited  by  the  system  adopted.  But  assuming 
that  the  additional  rent  were  exigible,  it  could  only 
form  the  ground  of  an  ordinary  claim  against  the  estate, 
and  could  not  be  exacted  as  a  preferable  debt,  in  re- 
spect the  hypothec  right  of  a  landlord  only  extend- 
ed to  proper  rent,  and  not  to  penalties  for  contraven- 
tion of  the  terms  of  the  contract  of  lease,  whether 
liquidated  or  not.  The  fact  that  the  landlord  was,  in 
the  present  case,  entitled  by  the  lease,  not  merely  to 
exact  the  additional  rent,  but  to  prohibit  the  acts  by 
which  right  to  demand  the  rent  may  emerge,  while  no 
power  was  given  to  the  tenant,  on  payment  of  the  sti- 
pulated sum,  to  crop  the  lands  otherwise  than  accord- 
ing to  the  rule  prescribed  by  the  leasee  was  daeisive  as 
to  the  rent  being  tmly  a  Tiquidated  penalty  for  con- 
travention, and  consequently  not  being  secured  by  tlie 
right  of  hypothec.  Besides,  the  stipulation  by  which 
it  was  provided  that  the  extent  of  the  contravention, 
and  consequent  amount  of  the  penal  rent  should  be  as- 
certained in  a  reference  to  the  Sheriff  or  Sheriff-sub- 
stitute, admitting  the  uncertainty  of  its  amount,  and 
necessary  delay  in  ascertaining  it,  was  also  decisive 
against  the  use  of  the  immediate  summary  remedy  of 
sequestration  for  recovery  of  that  additional  or  penal 
rent. 

The  trustee  refused  to  sustain  the  claim  as  prefer- 
able, and  as  being  covered  by  the  hypothec ;  but  on 
an  appeal  to  the  Lord  Ordinary,  his  Lordship  pro- 
nounced the  following  interlocutor : 

*•  4ih  April  1842 — The  Lord  Ordinary  having  considered 


the  note  of  appetl,  the  revised  condetcendence,  the  revised  an- 
swers, and  whole  prodoctions,  and  having  beard  parties'  procu- 
rators— Alters  the  interlocutor  submitted  to  review,  and  renaits 
to  the  trustee  on  the  sequestrated  estate  of  the  said  James 
Baxter,  to  sustain  the  preference  claimed  by  the  appelUnt  for 
the  sum  of  £220  Sterling  of  additional  rent  for  the  farm  of 
Corrilea,  for  crop  and  year  1841,  payable  at  the  term  of  Mar- 
tinmas 1841,  and  ordains  him  to  pay  the  said  sum  to  the  appel- 
lant out  of  the  first  and  readiest  monies  in  his  bands,  as  trustee 
on  said  sequestrated  estate ;  and  finds  no  expenses  due." 

On  a  reclaiming  note,  the  Court  unanimously  held, 
that  as  the  lease  expressly  stipulated  for  additional 
rent  in  case  of  deviation,  there  was  no  room  for  doubt 
that  the  claim  was  covered  by  the  tack,  in  the  same 
way,  and  as  extensively,  as  the  rent  due  in  the  ordi- 
nary course,  and  could  not  be  viewed  as  penalty,  in  re- 
spect the  lease  conclusively  stated  it  to  be  additional 
rent.     Their  Lordships  accordingly  adhered. 

Lord  Ordinary  (in  vacation)^  Gillies Act,  A.   8.  Cook; 

W.  and  J.  Cook,  W.S.,  AgentB Alt.  Patton;  M'lutosh  and 

Ducat,  W.S.,  AgenU F.  Clerk |  G.D.F.l 


U  June  1842. 

Second  Division. — (G.D.  F.) 

No.  195. — Robert  Laidlaw,  PurMuer^  v. 
Christofheb  Sbttth,  Defender. 

Agent  and  Client — Contract — Proof. 

This  was  an  action  raised  by  an  Edinburgh  agent 
to  recover  from  a  country  agent,  who  had  employed 
him  in  certain  cases  before  the  Court  of  Session,  the 
expenses  connected  therewith,  of  which  the  Eklinburgh 
agent  had  been  unable  to  obtain  payment  directly  from 
the  clients — Circumstances  in  which  the  defence  of  the 
country  agent,  which  turned  on  the  correspondence  in 
process,  &c.,  sustained,  that  the  pursuer  had  undertaken 
the  employment  on  condition  that  the  defender  was  not 
to  be  liable. 

Lord  Ordinary,  Cockbam. — Act.  Solicitor- General  (M*NeiIl), 
Russell ;  Party  Agent,-^Alt.  Patton ;  James  Bfalcolm,  Agent, 
— T.  Clerk.^{G.D.F.] 


2d  June  1842. 

Second  Division (G.D.F.) 

No.  196. — William  Armstronq,  Pursuer  and  Ad- 
vocator^  r.  The  Rev.  Robebt  Wilsou,  Defender 
and  Respondent, 

Bill  of  Exchange — Vitiation  —  Process — Proof — A  creditor 
poinded  hig  debtor**  effeeta^  which,  notwithgtanding^  werethere^ 
after  gold  by  a  creditor  who  used  a  poinding  subMequentiy.  77k# 
first  poinder  brought  an  action,  to  recover  from  the  eeeond 
double  the  appraised  value^  as  for  an  unlawfid  poinding,  and 
the  second  poinder  raised  a  reduction  of  the  biii  on  which 
the  diligence  first  in  date  had  proceeded,  on  the  ground  that 
the  date  of  the  bill  was  vitiated  or  erased,  THe  Lord  Ch-di- 
nary  found  that  one  figure  in  the  date  was  eraeed,  hmi  held 
that  it  was  competent  for  the  defender  to  prove  prout  de  jure^ 
that  the  erasure  was  made  prior  to  the  issue  and  ditcomnt  of  the 
document,  and  to  correct  an  inadvertent  mistake  :  and  kis  Lord^ 
ship,  on  a  proof  subsequently  foun^  that  the  proof  was  affir- 
motive  of  the  question  of  fact  remitted  to  probation.  J3ut  the 
Court,  on  a  reclaiming  note,  reduced,  decerned,  and  declared  in 
terms  of  the  libel,  in  respect  the  defender  had  failed  to  prove 
that  the  vitiation  on  the  bill  was  wsade  with  the  knowiedge  or 
consent  of  all  parties  thereto, 

George  and  John  Sharpe  having  dishonoured  a  bill 
due  by  them  to  (he  defender,  th^  latter  poinded  their 
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eflTeetey  and  obtained  firom  the  Sheriff  of  Dumfriesshire 
the  astial  warrant  to  sell.     Notwithstanding  this  pro- 
cedure, the  same  effects,  or  part  of  thera,  were  there-* 
after  poinded  and  sold  by  Armstrong,  in  consequence 
of  which  Wilson  brought  an  action  on  the  Statute  54 
Geo.  III.  c.  137,  in  the  Sheriff-Court  of  Dumfries,  to 
recover  from  him  double  the  value  of  the  appraised 
goods,  as  having  rendered  himself  liable  therefor  as 
for  an  unlawful  poinding.     Appearance  was  entered 
for  Mr  Armstrong,  who.  besides  other  grounds,  stated 
that  the  bill  on  which  Wilson  founded,  and  which  was- 
produced,  was  not  probative,  but,  on  the  contrary, 
was  vitiated  tn  subsiantialibuSf  as  the  date  was  either 
erased,  or  one  date  had  been  superinduced  on  another, 
and  he  accordingly  stated  as  a  plea,  that  the  vitiation, 
which  was  apparent  ex  facte  of  the  bill,  was  a  bar  to 
the  action.     This  plea,  however  competent  in  a  reduc- 
tion, not  being  relevant  cpe  excepiionisy  the  Sheriff  re- 
pelled, in  consequence  of  which  Armstrong  first  raised 
an  action,  concluding  that  the  bill  should  be  reduced 
and  set  aside,  in  so  far  as  it  was  the  ground  and  war- 
rant for  the  diligence  and  proceedings  following  there- 
on, and  he  abo  presented  a  note  to  have  the  Inferior 
Court  process  advocated,  ob  contingenHam  of  the  re- 
duction. 

The  Lord  Ordinary  having  advocated  the  Inferior 
Court  cause,  and  the  same  being  conjoined  with  the 
reduction,  certain  procedure  took  place,  which  is  suffi- 
ciently intelligible  from  the  note  of  the  Lord  Ordinary 
appended  to  the  following  interlocutor : 

"  15M  Jiuie  1841 The  Lord  Ordinary  baring  heard  coun- 
sel in  these  conjoined  actions  of  reduction  and  advocation,  and 
thereafter  considered  the  record,  documents  produced,  and  whole 
process,  finds  that  one  figure  in  the  date  of  the  bill  under  re- 
duction is  written  upon  an  erasure,  but  finds  it  competent  for 
the  defender,  in  support  of  his  claim  and  diligence  raised  upon 
the  said  bill,  to  prove  pro  ut  dejure,  that  the  erasure  was  made 
prior  to  the  issuing  and  discounting  of  the  bill,  and  to  correct 
an  inadvertent  mistake  made  by  the  writer  of  the  document : 
Therefore,  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled in  the  motion-roll,  that  parties  may  be  prepared  to  state 
in  what  manner  chey  propose  such  proof  to  proceed ;  reserving 
consideration  of  all  the  other  pleas  of  the  parties,  both  in  the  re- 
duction and  advocation,  till  the  question  as  to  the  validity  of  the 
bill,  and  of  the  diligence  raised  thereon,  be  discussed. 

*'  Note. — The  pursuer  and  defender  are  both  poinding  credi- 
tors of  one  of  the  common  debtors,  but  the  defender's  diligence 
is  prior  in  date  to  the  pursuer's.  The  latter,  therefore,  seeks 
by  this  action  to  reduce  the  defender's  bill,  on  the  ground  of  vi- 
tiation alone. 

*'  Upon  inspecting  the  bill,  it  is  plain  that  one  figure  is  writ- 
ten upon  an  erasure,  and  it  may  stilt  be  perceived  that  the  date 
first  written  on  the  bill  was  7tb  March,  though  it  has  been  after- 
wards changed  to  8th  March.  Under  that  aspect  of  the  docu- 
ment, the  Lord  Ordinary  intimated,  that  he  held  the  defender, 
who  was  poinding  and  doing  diligence  on  the  bill,  was  bound, 
in  the  first  instance,  to  undertake  the  oirae  of  showing  that  the 
date  was  corrected  or  adhibited  to  the  bill  as  it  now  stand)*,  6e- 
Jbre  it  wiu  completed  or  ieeued^  and  to  correct  an  innocent  mis- 
take. The  defender  answered,  that  he  was  willing  to  adduce 
such  proof,  and  as  affording  prima  facie  evidence  of  the  error 
said  to  have  been  first  inadvertently  committed  in  writing  the 
bill,  the  almanac  for  1638  was  referred  to,  showing  that  the  7th 
of  March  in  that  year  fell  on  a  Sunday^  and  it  was  added,  that 
as  the  8tb  of  March  was  Monday,  that  was  the  market-day  of 
the  adjoining  village  of  Thornhill,  where  the  bill  was  drawn,  and 
where  the  parties  usually  met  weekly. 

**  The  Lord  Ordinary  was  impressed  with  the  apparent  bona 

fidea  of  this  explanation,  and,  at  all  events,  be  was  of  opinion 

that  tbd  ofier  of  proof  ^  the  defender  was  relevant.     But  the 


pursuer  took  a  different  view  of  the  law,  and  maintained,  that 
in  every  case  of  erasure,  summary  diligence  was  incompetent 
till  the  holder  of  the  bill  has  constituted  his  right  by  ordinary 
action.  Having  stated  that  he  wished  a  judgment  to  that  effect^ 
the  prefixed  interlocutor  has  been  pronounced. 

'*  There  appears  to  be  no  authority  for  the  proposition  con- 
tended for  by  the  pursuer  as  nn  abstract  and  inflexible  rule  of 
practice.  It  is  no  doubt  possible,  that  in  some  cases  of  very 
suspicious  erasure,  complained  of  by  the  obUgante  in  the  bill  as 
perpetrated  to  effect  fraud,  the  Court  may  have  held  the  creditor 
bound  to  proceed  by  action,  and  not  by  summary  charges;  but 
even  in  questions  with  the  obligants,  sundry  cases  of  erasure  are 
on  record  of  suspensions  of  summary  diligence,  the  charges  in 
which  have  been  sustained.  See  the  cases  of  Sutherland,  2 
Shaw,  p.  442;  Miller,  M^Kay  and  Co.,  llth  July  1832;  and 
Mr  Thomson,  in  his  last  edition,  p.  612,  observes,  that  the  plea 
of  erasure  *  may  be  pleaded  either  against  an  action,  or  in  a  sus- 
pension of  the  charge.' 

"  It  is  observed,  however,  that  the  cases  reported  have  been 
chiefly  questions  with  the  obligants  in  the  bills,  and  not  with 
third  parties,  and  it  was  added,  that  a  bill  erased  cannot  be 
founded  on  in  a  question  with  third  parties,  till  its  authenticity 
is  established  by  an  ordinary  action ;  but  where  the  direct  obli- 
gants, in  the  present  instance,  do  not  challenge  the  bill, — when, 
on  the  contrary,  they  received  charges,  and  acquiesced  therein, 
it  seems  to  follow,  a  fortiori,  that  the  holders  of  such  bills  must 
be  entitled  to  follow  out  ulterior  diligence  against  the  effects  ot 
the  debtors.  The  very  circumstance  that  other  creditors  were 
in  the  course  of  doing  diligence  against  the  common  debtor's 
effects,  entitled  the  defender  to  raise  summary  diligence  on  his 
bill;  be  was  not  bound  to  lie  by  and  see  the  effects  of  the 
debtor  swept  off  by  other  creditors;  but  if  the  proceedings  of 
the  pursuer  had  been  correct,  a  proper  process  of  competition 
should  have  ensued  before  the  Judge  Ordinary,  in  which  all 
competitors  for  the  debtor's  effects  would  have  been  heard  on 
the  report  of  the  poindings.  Both  claimants  would  have  been  in 
the  same  situation  as  if,  under  other  circumstances,  a  process  of 
multiplepoinding  had  been  brought.  In  a  competition  of  poind- 
ings, as  well  as  of  arrestments,  and  in  other  competitions,  the 
process  for  extricating  the  preferences  of  parties  is  a  congeries  oC 
actions,  in  which  the  attaching  creditors  may  prove  their  claims 
hahili  modo,  as  in  a  constitution,  on  the  principle  explained  by 
Lord  Stair  and  Mr  Bell  (2  Bell,  p.  299)  :  hence  the  plea  of  the 
defender,  as  a  creditor  holding  a  bill  admitted  by  the  debtor,  is 
in  no  respect  barred  by  the  consideration  that  he  is  here  com- 
peting with  third  parties." 

Thereafter  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor: 

"  I6th  July  1841. — Of  consent,  and  upon  special  motion  of 
both  parties,  allows  the  defender  a  proof  |»ro  iif  dejure,  that  the 
erasure  was  made  prior  to  the  issuing  and  discount  of  the  bill,, 
and  to  correct  an  inadvertent  mistake  made  by  the  writer  of  the 
document,  and  to  the  pursuer  a  conjunct  probation  tbereanent ; 
grants  diligence  at  the  instance  of  both  parties,  or  either  of  them, 
against  witnesses  and  havers,  and  commission  to  the  Judge  Ordi* 
nury  of  the  bounds  within  which  the  witnesses  and  havers  reside, 
or  may  be  for  the  time,  to  take  the  said  proof, — to  be  reported  at 
first  calling  of  the  cause  in  November  next ;  holds  the  reserva- 
tion contained  in  the  interlocutor  of  15th  June  last  as  herein 
repeated." 

A  proof  was  accordingly  adduced,  when  the  Lord 
OrdiDury  pronounced  this  interlocutor : 

"  I6th  March  1842 The  Lord  Ordinary  officiating  for  Lord 

Cuningbame,  Ordinary  in  the  cnu«e,  having  heard  counsel  for 
the  parties  on  the  proof  adduced,  and  whole  process,  and  there- 
after considered  the  same, — in  retipect  it  was  found  competent 
by  the  interlocutor  of  Lord  Cuningbame,  of  15th  June  1841, 
now  final,  '  for  the  defender,  in  support  of  his  claim  and  diligence 
raised  on  the  said  bill,  to  prove  pro  ut  dejure  that  the  erasure 
was  made  prior  to  the  isiuing  and  diBcount  of  the  bill,  and  to 
correct  an  inadvertent  mistuke  made  by  the  writer  of  the  docu- 
ment,* Finds  that  the  proof  adduced  is  afl)rmativf%  of  the  (ques- 
tion of  ?)  fact  remitted  to  probation :  Therefore,  in  the  reduc- 
tion, repeU  the  reasons  of  redaction,  sustains  the  defences, 
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and  decern* ;  and  in  the  advocation,  disjoint  tbtt  process  from 
the  reduction, — remitt  the  original  cause  to  the  Sheriff,  with 
power  to  him  to  direct  the  proceedings  to  be  completed,  which 
were  interrupted  by  the  advocation  ob  eontingeniiam ;  and  ge* 
nerally,  to  proceed  in  the  cause  as  to  him  shall  seem  just;  al- 
lows the  decreet  absolvitor  in  the  process  of  reduction,  and  the 
act  and  remit  in  the  advocation,  to  go  out  and  be  extracted 
separately :  Finds  the  defender  entitled  to  expenses  in  the  con- 
joined actions  in  this  Court ;  appoints  an  account  thereof  to  be 
lodged,  and  when  lodged,  remits  the  same  to  the  auditor  to  tax 
the  same,  and  to  report. 

"  Note. — The  result  of  the  evidence  in  this  case  is,  that  the 
bill  was  written  by  the  second  witness,  George  Sharpe :  That 
he  never  altered  the  bill,  and  that  the  figure  8  is  not  in  his 
handwriting :  That  after  it  was  signed  in  his  presence  by  John 
Sharpe  and  Samuel  Buchanan,  he  gave  the  bill  to  Mr  Wilson, 
who  carried  it  into  bis  house,  and  in  a  few  minutes  returned  it 
with  his  signature  to  the  witness,  in  whose  custody  *  it  remained 
from  the  time  that  he  wrote  it,  until  the  time  that  he  delivered 
it  to  Mr  Moffat'  (the  agent  for  the  Glasgow  Union  Banking 
Company  at  Thornhill),  *  excepting  for  the  few  minutes  that 
Mr  Wilson  had  it  in  his  house  when  he  signed  it.'  This  wit- 
ness '  is  quite  certain  that  the  bill  was  never  altered  from  the 
time  it  was  written,  till  it  was  delivered  to  Mr  Moffat,  unless  it 
was  so  altered  when  Mr  Wilson  had  it  in  his  house  for  signa- 
ture.' It  is  clear  from  Mr  Moffat's  evidence,  that  the  bill  bore 
the  date  of  the  8th  January,  when  brought  to  the  bank  for  dis- 
count ;  and  although  Moffat  did  not  observe  the  alteration  of 
the  date,  which  is  not  very  apparent  unless  narrowly  looked  into, 
there  seems  no  reason  to  doubt  that  it  was  either  done  at  first, 
or  made  by  Mr  Wilson  when  the  bill  was  delivered  to  him,  and 
can  be  attributed  to  no  other  circumstance  than  that  mentioned 
by  Lord  Cuninghame  in  his  note,  that  the  1th  wae  a  Sunday, 
George  Sharpe  swears  '  that  he  is  quite  certain  it  was  written 
upon  •  week-day,  and  not  upon  a  Sunday,  as  he  never  wrote 
any  bill  whatever  on  a  Sunday.'  He  may,  however,  have  inad- 
vertently dated  it  the  7tb,  and  the  parties  observed  the  mistake 
and  corrected  it,  though  this  witness  does  not  recollect  it. 

"  In  many  cases  the  issuing  a  bill  is  a  distinct  act  from  dis* 
counting  it ;  hut  here  the  bill  remained  in  the  hands  of  the  writer 
who  got  it  signed,  until  he  discounted  it  at  the  bank.  The 
issuing  and  discounting  took  place,  therefore,  at  the  same  time. 
Although  any  alteration  in  the  date  of  a  bill  it  to  be  viewed  with 
extreme  jealousy,  the  Lord  Ordinary,  after  reconsidering  the 
case,  and  consulting  with  Lord  Cuninghame,  hat  come  to  be  of 
opinion,  that  where  the  bill  it  ittued  and  discounted  at  the  same 
time,  and  no  alteration  has  taken  place  in  the  date  after  it  was 
discounted,  a  previous  alteration  of  the  date  cannot  be  fatal  to 
the  bill ;  and  that,  therefore,  this  action  of  reduction  is  not  well 
founded. 

"  Lord  Cuninghame  hat  furnished  the  Lord  Ordinary,  since 
this  opinion  was  written,  with  some  English  cases,  which  seem 
to  confirm  it,  and  which  are  subjoined  for  the  information  of  the 
parties." 

**  Hemnan  v.  Dickenson,  1829,  Bingham's  Reports,  Vol.  V. 
Skerrington  v,  Jermyn,  Carringt.  and  Payne,  II L  374.  Jacob 
V.  Hart,  Maule  and  Selwyn's  Reports,  VI.  143.  Begbie  r.  Levy, 
Jervis  and  Crompton's  Reports,  I.  180.  Leykariff  v,  Ashford, 
Moore's  Reports,  XIL  281." 

Armstrong  reclaimed,  when  the  Court,  viewing  the 
proof  differentlyi  pronoanced  the  following  interloca- 
tor: 

"  In  retpect  the  defender,  Robert  Wilton,  hat  failed  to  prove 
that  the  vitiation  on  the  bill  wat  made  with  the  knowledge  or 
content  of  all  the  parties  thereto.  Alter  the  interlocutor  reclaimed 
against ;  and  in  the  reduction,  sustain  the  second  reason  of  re- 
duction founded  on  the  vitiation  of  the  bill  libelled,  and  reduce, 
and  decern,  and  declare  accordingly ;  and  in  the  advocation,  ad- 
vocate the  cause,  and  attoilzie  the  taid  William  Armttrong,  the 
defender,  in  the  original  action,  from  the  conclusions  of  the 
libel,  and  decern :  Find  the  said  William  Armstrong  entitled 
to  the  whole  expentet  incurred  by  him,  both  in  this  Court  and 
in  the  Inferior  Court ;  appoint  an  account,"  ke. 

Lord  Ordmanf  Murray,  for  Citninghame.— ilc<.   Rather- 


furd,  Penney;  James  Malcolm,  Agent Ah,  Solicitor- General 

(McNeill),  Whigham;  Brodiea  and  Kennedy,  W.S.,  AgetUi,^ 
F.  CfcrA.— [G.D.F.I 

M  June  1842. 

FlKST  DlVI8ION.~(H.  B.) 

No.  197. — Harry  Letth  Ldmsden,  Pursuer,  r. 
James  Gordon  and  William  Simpson,  Defen- 
ders. 

Arbitration — Decree- Arbitral—  An  attempted  reduction  of  a  <fe- 
eree-arbitral,  as  ambiguouM  and  ultra  vires  comprumissi,  re- 
pelled. 

Harry  Leith  Lumsden  of  Auchindoir,  and  James 
Gordon  of  Craig,  agreed  to  submit  to  William  Siinpson 
of  Glenythan,  advocate  in  Aberdeen,  as  sole  arbiter, 

"  all  disputes,  questions  and  differences,  depending  and  sub- 
sisting between  us  in  regard  to  the  line  of  march  between  our 
respective  properties  of  Clova  and  Craig,  on  the  eastern  or 
south-eastern  face  of  the  hill  called  the  Buck,  hereby  authorising 
and  empowering  you  to  lay  down,  fix,  and  determine  the  line 
of  march  between  the  said  lands  of  Clova  and  Craig,  on  the 
said  face  of  the  said  hill,  in  so  far  as  the  same  is  disputed,  with 
power  to  you  to  receive  the  claims  of  the  parties,  bear  them 
thereon,  and  take  all  manner  of  probation  by  writ,  witnesses,  or 
oath  of  party.*' 

Afler  visiting  the  g^und,  leading  a  proof,  and  hear- 
ing parties,  Mr  Simpson  pronounced  a  decree-arbitral, 
by  which  he  fixed 

**  the  line  of  march  between  the  said  lands  of  Clova  and  Craig, 
on  the  eastern  or  south-eastern  face  of  the  said  hUl,  called  the 
Buck,  to  be  in  all  time  coming  the  following : — namely,  the 
Burn  of  the  Buck,  from  the  ford  thereof,  a  little  above  the  town 
of  Silverford,  and  continuing  up  the  said  Burn  of  the  Buck 
by  its  principal  stream  to  its  source,  and  from  that  source  in 
a  straight  line  to  the  rock  or  stone,  called  the  Rock  of  the 
Buck." 

Mr  Lumsden  brought  the  present  summons  of  re- 
duction and  declarator,  in  which,  calling  Mr  Gordon 
and  Mr  Simpson  as  parties,  he  concluded  for  reduction 
of  the  decree-arbitral,  on  grounds  which  are  sufficient- 
ly explained  in  the  note  appended  to  the  following 
interlocutor  pronounced  by  the  Lord  Ordinary : 

"  I6th  February  1842.-.The  Lord  Ordinary  having  heard 
parties  in  this  process  of  reduction  and  declarator,  sustains  the 
defences,  assoilzies  the  defenders,  and  decerns :  Finds  the  de- 
fenders entitled  to  expenses;  appoints  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same 
and  to  report. 

"  Note There  were  three  points  maintained  at  the  debate 

against  the  decree-arbitral : — 

'*  Firttf  That  while  the  submission  only  empowered  the  arbi- 
ter to  determine  the  line  of  march  on  the  *  face*  of  the  bill,  be 
has  made  part  of  the  line,  consisting  of  the  burn,  run  along  the 
hill's  base.  This  objection  turns  entirely  on  the  pursuer's 
adopting  bis  own  view  as  to  where  the  fsce  of  the  hill  ceases 
and  its  base  begins, — a  fact  plainly  within  the  cognisance  of  the 
arbiter. 

"  Second^,  That  the  award,  which  makes  the  Hoe  run  np 
the  burn  '  by  its  principal  stream  to  its  soao'ce,'  is  ambigaoua,  as 
the  stream  has  various  sources.  Now,  the  arbiter  may  possibly 
have  taken  for  one  of  his  marks  a  natural  object,  the  fixing  of 
the  exact  position  of  which  may  require  another  proceeding ; 
but  this  is  not  a  ground  for  setting  the  decree  aside.  U0  has 
given  the  mark,  and  even  though  it  should  require  a  verdict  to 
settle  a  dispute  which  one  of  the  parties  may  choose  to  raise 
about  its  identity,  this  is  not  a  reason  of  reduction.  Suppose 
the  Bource  of  the  stream  had  formed  part  of  the  boundary  in  the 
titlee,  would  this  have  become  inoperative  as  a  point  denoting 
a  line  of  march,  because  an  application  to  the  Sherill^  or  aome 
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such  proceeding,  roigbt  be  neces&iry,  in  order  to  refute  the  as- 
sertion made  by  a  party,  that  what  should  be  held  the  90wrc€ 
was  questionable  ?  If  tvro  proprietors  referred  their  boundaries 
to  an  arbiter,  and  be  decided  that  all  tke  lands  in  the  parish  of 
A  belonged  to  one  party,  and  all  in  the  parish  of  Bxo  the  other, 
the  decree  surely  would  not  be  reducible  because  at  one  part, 
or  at  all  parts,  there  was  a  doubt  about  the  limits  of  either 
parish  ? 

'*  Thirdly,  That  part  of  the  remainder  of  the  line,  which  the 
arbiter  makes  to  run  *  from  that  source  in  a  straight  line  from 
the  roch  or  stone  called  the  JRoeh  of  the  Buch,*  goes  beyond  the 
range  of  the  disputed  ground.  Assuming  this  to  be  the  fact,  it 
forms  no  ground  for  setting  the  award  aside,  in  so  far  as  it  Is 
within  the  range.  The  pursuer  says  that  the  arbiter  may  bare 
taken  away  ground  within  the  submitted  space,  on  the  idea  that 
he  compensates  for  this  by  giving  ground  beyond  it.  But  he 
was  not  empowered  either  to  give  or  to  take.  It  was  not  a 
straightening  of  marches.  It  was  a  mere  ascertainment  of  the 
fact  as  to  the  existing  line." 

The  pursuer  reclaimed.    At  advising, 

Lord  President I  am  satisfied  there  are   not  sufficient 

grounds  in  law  for  interfering  with  the  award  of  the  arbiter. 
A  decree-arbitral  is  a  solemn  deed,  and  is  not  to  be  interfered 
with  on  light  grounds.  The  arbiter  appears  to  have  proceeded 
in  the  most  careful  and  regular  manner,  and  taken  the  utmost 
possible  pains  to  arrive  at  a  correct  decision.  After  inspecting 
the  ground,  and  giving  parties  a  full  opportunity  of  proving  their 
claims,  he  pronounces  his  decree  in  terms  which,  notwithstand- 
ing of  the  ambiguity  alleged  by  the  pursuer,  appears  to  me  per- 
fectly explicit.  I  aon*t  say  that  I  assent  to  everything  con- 
tained in  the  Lord  Ordinary's  note.  What  we  have  to  do  with 
is  the  interlocutor,  to  which  I  am  dear  we  ought  to  adhere. 

Lord  Gillies. — I  concur,  and  have  very  little  to  add  to  what 
your  Lordship  has  said.  The  arbiter  appears  to  me  to  have 
fixed  the  disputed  boundaries  very  clearly  and  naturally.  This 
burn  of  the  Buck  must  have  a  principal  source,  unless  it  can  be 
shown  that  there  are  two  of  the  very  same  dimensions.  This  may 
not  be  absolutely  impossible,  but  I  should  think  the  chances 
against  it  are  a  million  to  one.  There  have  been  many  disputes 
as  to  the  sources  of  the  Nile,  but  I  suspect  there  is  little  room 
for  dispute  as  to  the  sources  of  the  Buck. 

Lord  Maehenzie, — I  am  of  the  same  opinion.  It  is  impos* 
sible  to  reduce  this  decree-arbitral  on  the  grounds  here  alleged 
against  it.  It  is  perfectly  intelligible ;  and  as  to  the  objection 
that  it  exceeds  the  limits  of  the  submission  by  going  to  the  base 
of  the  hill  instead  of  keeping  to  the  face  of  it,  it  is  a  great  deal 
too  nice,  and  in  the  circumstances  scarcely  seems  to  be  made 
bona  fide. 

Lord  Futterton  concurred. 

The  Court  adhered^  with  additional  expenses. 

Lord  Ordinary,  Cockburn. — Act.  Solicitor- General  (M'Neill), 
Moir;  Robert  Roy,  W.S.,  ^yen< — For  Mr  Gordon,  Robert- 
son, Whigham;  Storie  and  Baillie,  W.8.,  Agents For  Mir 

Simpson,  Anderson ;  Walter  Duthie,  W.S.,  Agent B.  Clerk. 

rH.B.J 


3d  June  1842. 

Second  Division (O.D.F.) 

No.  198. — Arthur  Dingwall  Fordyce  of  Culsh 
and  Bruthlay^  Pursuer^  v.  Sir  Henry  Bridges, 
Knighi^  Defender,  ^ 

Process — Jurisdiction — Domicile — Lis  alibi  pendens — Foreign 
^-Res  Judicata — A  testator  living  in  England,  left  a  will  in 
tke  Engliskform,  by  which  his  trustees  were  directed  to  invest 
tke  residue  in  landed  estate  in  England  or  Scotland,  under  the 
fetters  of  entail,  on  the  same  series  of  heirs  as  contained  in  a 
previous  Scots  entail  of  his  property  executed  by  him.  The 
.  trustees  invested  part  oJt  Me  fund  in  land  in  Scotland  as  di- 
rected; but  after  their  decease.  A,  an  heir  of  entail,  took 
measures  in  the  Englisk  Court  of  Chancery  to  bar  the  English 
will,  by  orders  from  which  Court  he  obtained  posussion  of 
the  btUanee^  and  thereafter  bought  land  in  Scotland,  the  titles 


of  which  he  took  in  fee-simple  to  himself,  without  including 
the  heirs  of  entail;  and  on  his  death,  B,  a  domiciled  Englisk- 
man,  succeeded  by  settlement  of  A  thereto,  and  was  infeft.  A 
challenge  was  then  brought  by  an  heir  of  entail  succeeding  to 
A,  in  the  Court  of  Chancery  in  England,  of  the  previous  pro* 
cedure  had  there  by  A,  which  was  directed  against  A*s  execu- 
tor, B  ;  and  concurrently  therewith  an  action  was  raised  against 
B  in  the  Court  of  Session,  with  the  view,  by  using  diligence 
on  the  dependence,  of  attaching  the  Scots  estate,  alleged  to 
have  been  purchased  with  the  trust-funds,  and  to  which  B  had 
now  made  up  titles,  and  thereby  acquiring  a  security  which  could 
not  be  obtained  in  England,  intermediate  to,  and  to  await  tke 
issue  of  the  challenge  there, — decree  in  the  Scots  action  being 
craved  conform  to  the  order  to  be  pronounced  in  the  Court  of 
Chancery,  Plea  in  defence  of  lis  alibi  pendens  repelled,  and 
action  sustained,  in  the  circumstances,  as  relevant,  and  conse» 
quently  the  diligence  used  on  the  dependence.  But  observed, 
that  the  Court  had  tke  rigkt  to  prevent  the  remedy  being  abused, 
by  calling  on  tke  party  to  show  the  nature  of  the  progress  of 
the  Englisk  suit ;  and  tkat  tke  diligence  migkt  be  modified, 
altered,  or  recalled,  as  tke  Court  in  tke  circumstances  skould 
seefit. 

The  late  John  Dingwall,  who  was  by  birth  a  Scots-* 
man,  and  possessed  the  estates  of  Bnicklay  and  others 
in  the  county  of  Aberdeen,  died  in  May  1812,  leaving 
two  deeds  regulating  his  succession.  The  first  of  these 
was  a  tailzie,  dated  7th  September  1807,  whereby,  un- 
der the  fetters  of  a  strict  entail,  he  conveyed  his  estates 
of  Brucklay,  &c.,  to  his  grandnephew,  John  Dingwall, 
then  of  St  James*s  Street,  Westminster,  and  the  heirs 
of  his  body ;  whom  failing,  to  the  heirs-male  of  the 
body  of  William  Dingwall  of  Culsh ;  whom  failing,  to 
the  series  of  heirs  therein  set  forth.  The  second  deed 
was  a  will  executed  in  England  on  1 3th  June  1 808  in 
the  English  form,  by  which  he  (in  the  first  place)  con- 
veyed to  James  Chalmer  of  Abingdon  Street,  West- 
minster, George  Burley  of  Lincoln's- Inn,  Middlesex, 
and  Alexander  Crombie  of  Aberdeen,  the  survivor  or 
survivors,  and  executors,  administrators,  and  assigns  of 
such  survivor,  as  trustees,  his  real  property  situated  in 
London  and  Croydon,  for  the  use  and  behoof  nomina^ 
tim  of  the  series  of  heirs  contained  in  the  entail  of  the 
estates  of  Brucklay.  The  testator  then,  after  provid- 
ing for  payment  of  all  debts,  &c.,  conveyed  the  residue 
of  his  estates,  whatsoever  and  wheresoever,  after  being 
realised,  to  the  same  trustees,  to  be  invested  by  them 
in  the  purchase  of  lands  in  England  or  Scotland ;  and 
these  purchases,  whether  in  England  or  Scotland,  he 
expressly  bound  the  trustees  to  settle,  "  to  the  uses 
upon,  and  for  the  trusts,  intents  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisions  and  decla- 
rations, and  in  the  manner  to,  upon,  for,  with,  under, 
subject  to,  and  in  which  I  have  settled  my  estates  at 
Brucklay  in  Scotland,  by  a  certain  deed  of  settlement, 
bearing  date"  7th  September  1 807. 

After  the  dfeath  of  the  testator,  on  28th  May  1812, 
the  institute  made  up  titles  under  the  entail,  and  the 
trustees  administered  under  the  English  will,  and  con- 
firmed in  Scotland ;  and  it  appeared,  that  after  defray- 
ing all  lawful  claims  on  the  estate,  there  remained  in  the 
hands  of  the  trustees  a  balance  of  upwards  of  £260,000 
to  answer  the  trusts  of  the  testator.  In  the  course  of 
their  actings,  and  while  the  whole  of  the  trustees  and 
the  institute  were  in  life,  the  trustees  invested  a  por- 
tion of  this  sum,  amounting  to  upwards  of  £  1 73,000, 
in  certain  estates  in  the  counties  of  Aberdeen  and  Kin- 
cardine, and  these  purchases  the  trustees  entailed  ac- 
cording to  the  testator's  injunctions^  under  the  fetters 
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of  strict  entaily  on  the  same  series  of  heirs  as  contained 
in  the  entail  of  Brucklay.  On  the  death  of  the  trus- 
tees there  remained  a  considerable  balance,  amounting 
to  £100,000,  exclusive  of  interest  from  1812,  still  un- 
invested, and  applicable  to  the  purposes  of  the  will. 
It  is  in  regard  to  this  sum  that  the  present  question 
has  arisen. 

The  institute  having  died  on  21st  January  1833,  by 
which  time  the  whole  of  the  trustees  had  deceased,  the 
succession  opened  to  his  son,  John  Duff  Dingwall,  a 
minor,  who  then  adopted  certain  proceedings  in  the 
English  Court  of  Chancery,  for  the  purposes  of  setting 
free  from  the  trusts,  and  operation  of  the  English  will, 
such  sum  or  sums  of  money  as  yet  remained  uninvested 
by  the  trustees ;  and  this  appeared  to  have  been  done 
ostensibly  in  consonance  with,  or,  as  alleged,  under  colour 
of  the  views  of  English  practice,  by  which  an  entail  may 
be  defeated  or  barred  by  certain  procedure.  Neither 
the  pursuer  nor  the  series  of  heirs  of  entail  in  Scotland 
were  subpoenaed,  nor  were  they  parties  to  these  pro- 
ceedings in  Chancery,  but  it  appeared  that  one  of  them, 
having  a  very  remote  interest,  and  who  lived  in  Lon- 
don, was  subpoenaed,  and  the  grandfather  of  the  pur- 
suer, who  lived  in  Scotland,  had  lodged  a  protest  against 
the  validity  of  the  proceedings,  which  resulted  in  cer- 
tain orders  of  the  Master  of  the  Rolls,  by  which  John 
Duff  Dingwall  received  into  free  and  uncontrolled  pos- 
session the  remaining  uninvested  balance  of  the  testa- 
tor's estate,  part  of  which»  it  was  alleged  in  the  sum- 
mons, he  had  invested  in  the  purchase  of  two  estates, 
Fedderat  and  Ardlaw,  in  Aberdeenshire,  taking  the 
titles  to  himself  in  fee-simple. 

John  Duff  Dingwall  died  in  October  1 840,  leaving, 
a  trust-disposition,  executed  a  short  time  before  his 
death,  whereby  he  conveyed  his  whole  property,  heri- 
table and  moveable,  to  certain  trustees  and  executors ; 
inter  alios,  the  defender,  for  the  use  and  behoof  of  the 
said  defender,  who  was  a  stranger  in  blood,  and  a  do- 
miciled Englishman,  and  who  thereupon  completed  titles 
to  the  foresaid  two  estates  of  Fedderat  and  Ardlaw.  By 
the  death  of  John  Duff  Dingwall,  who  survived  his  wife 
without  issue,  the  heirs  of  the  body  of  the  institute  be- 
came extinct,  and  the  succession  opened  to  the  second 
branch  of  the  destination  in  the  Brucklay  entail,  viz., 
to  the  pursuer,  Arthur  Dingwall  Fordyce  of  Culsh, 
as  heir-male  of  William  Dingwall  of  Culsh,  and  he 
accordingly  took  up  the  estates  under  the  old  entail,  as 
well  as  those  entailed  by  the  trustees  of  the  testator. 

The  pursuer  then  brought  this  action,  in  which  he 
set  forth,  that  under  colour  of  obtaining  the  opinion  of 
the  Court  of  Chancery  in  England,  as  to  whether,  or 
how  far  the  residue  of  the  testator's  means  had  been 
applied  by  the  trustees  in  conformity  with  his  will,  and 
as  to  how  the  uninvested  balance  should  be  applied^ 
John  Duff  Dingwall  had  adopted  certain  proceedings 
in  that  Court,  in  which,  professedly  with  the  above  view, 
but  really  in  virtue  of  an  alleged  illegal  scheme,  con- 
cocted by  him  and  certain  parties  who  had  officiously 
interfered  with  the  minor  and  the  estate,  he  attempted 
to  defeat  the  trusts  of  the  will,  by  obtaining  the  residue 
to  be  invested  in  lands  in  fee-simple ;  and  that,  in  pur- 
suance of  such  scheme,  certain  orders  of  the  Court  of 
Chancery  were  procured,  by  means  of  which  the 
money  was  taken  possession  of  by  the  defender's  au- 
thor, who  thereafter  invested  a  portion  of  the  funds,  as 


now  exclusively  his  own,  in  lands  in  fee-simple  in 
Scotland,  namely,  Fedderat  and  Ardlaw.  The  sum- 
mons specially  set  forth  'at  length  the  alleged  nature 
of  the  various  steps  in  Chancery,  subsuming  that  they 
were  inept,  as  in  defraud  of  the  will,  and  funditus  null 
and  void,  and  alleging  that  the  pursuer  had  accord- 
ingly raised  a  suit  in  Chancery  in  England  against  the 
defender,  who  was  a  domiciled  Englishman,  to  set  aside 
the  previous  procedure  had  by  his  author  John  DuflT 
Dingwall.  The  pursuer  then  set  forth,  generally,  the 
nature  of  his  bill  of  complaint  in  the  Court  of  Chan- 
cery, which  was,  that  that  Court  was  called  on  to  or- 
dain and  decern  the  defender  to  account  for,  replace 
and  reinvest  in  Court,  all  the  sums  of  money  ilie^ly 
transferred  to  his  author,  and  to  have  it  declared  that 
these  sums  were  still  subject  to  the  trusts  of  the  will. 
The  summons  then  proceeded — 

"  That  the  pursuer  hat  been  advised  that  the  said  proceedings, 
now  commenced,  and  in  dependence  in  our  said  Court  of  Cbuieery 
in  England,  are  necessary  or  expedient  for  the  end  and  purpose  of 
annulling  and  setting  aside  the  several  decrees  and  other  mattei t 
complained  of:  Nevertheless,  necessary  it  is  for  the  porsoer  to 
raise  and  follow  out  this  present  action  before  our  Court  of  Ses- 
sion in  Scotland,  concurrently  therewith,  and  to  the  end  and  effect 
that  he  may  be  able,  by  process  of  law  in  Scotland,  to  procure  and 
enforce  implement  and  satisfaction  of  the  decree  or  decrees  to  be 
pronounced  in  the  said  cause,  now  depending  in  our  said  Court 
of  Chancery  in  England,  in  so  far  as  certain  portions  of  the  fore- 
said residuary  tru8t*funds  and  effects,  attempted  to  be  diverted 
by  the  said  John  Duff  Dingwall,  or  others  in  bis  name,  were, 
by  him  or  others  aeting  for  htm,  laid  out  and  invested  in  the 
foresaid  lands  and  estates  of  Fedderat  and  Ardlaw  or  Ardley  and 
others,  as  hereinbefore  narrated,  and  which  lands  and  estates 
are  now,  according  to  tbe  writs  and  tit1e*deeds  thereof,  in  kere^ 
diiate  jacente  of  tbe  said  John  Duff  Dingwall,  as  in  fee-simple, 
or  are  perended  to  be  vested,  by  personal  or  feudal  right,  in  tbe 
said  Sir  Henry  Bridges,  as  the  sole  accepting  trustee  of  tbe  said 
John  Duff  Dingwall,  or  of  the  said  Sir  Henry  Bridges  himself, 
as  an  individual  pretending  to  have  lawful  right  thereto,  and 
beneficiary  interest  therein,  and  which  lands  and  estates  are 
not  subject  to,  or  within  the  jurisdiction  of  our  said  Court  of 
Chancery  in  England,  and  so  cannot  be  attached  or  seeured  by 
any  diligence  or  process  of  law  executorial,  issuing  out  of  tb« 
said  Court :  And  further,  et  Beparaiim,  that  the  pursuer  may 
obtain  decree  of  decliirator  and  otherwise,  on  the  grounds  and 
to  the  effect  after  mentioned." 

The  conclusions  of  the  present  action  were— (I.) 
That  it  should  be  found  and  declared, 

"  by  decree  of  our  said  Lords,**  "  conform  to,  and  in  con- 
currence with,  tbe  aforesaid  cauf»e  now  depending  in  our  said 
Court  of  Chancery  in  England,  and  to  the  end  and  effect  that 
the  pursuer  may  obmin  implement  and  satisfaction  of  the  decree 
or  decrees,  order  or  orders,  to  be  pronounced  therein  :*'    ' 

that  the  sums  paid  and  transferred  to  John  Duff  Ding- 
wall, under  orders  of  the  Court  of  Chancery,  formed 
part  of  the  residue  of  the  testator,  and  were,  and  are 
now  subject  to  the  trusts  of  his  will,  and  that  the  trusts 
of  said  will  were  not  discharged  by  the  proctedings 
adopted  by  the  defender's  author,  and  that  the  same 
ought  now  to  be  invested  and  secured  for  the  benefit  of 
the  pursuer,  and  the  series  of  heirs  under  the  Brucklay 
entail :  (2.)  That  the  defender  should  be  bound  to  ex- 
hibit a  particular  account  of  his  and  the  deceased  John 
Duff  Dingwall's  intromissions  with  the  residuary  estate 
of  the  testator,  so  that  the  sums  remaining  in  his  hands 
should  be  applied,  under  the  authority  of  any  compe* 
tent  court  of  law  or  equity,  according  to  the  testator^s 
will :  (3.)  That  it  should  be  found  that  the  estates  of 
Fedderat  and  Ardlaw  were  purchased  out  of  the  resi- 
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due,  or  funds  improperly  diverted  from  the  trusts  of 
the  will :  (4.)  That  the  defender  ought  to  be  ordained 
to  convey  these  lands  to  the  pursuer,  and  the  series  of 
heirs  in  the  Brucklay  entail,  conform  to  the  said  will, 
— the  said  defender,  in  that  event,  being  allowed  to 
take  credit  in  his  and  J.  D.  Dingwall's  account  of  in- 
tromissions with  the  residue,  for  such  sum  or  sums  as 
had  been  laid  out  in  these  purchases :  (5.)  That  as  to 
the  value  of  the  residue  which  would  then  remain, 
after  giving  credit  as  aforesaid,  it  should  be  found 
that  the  defender  ought  to  consign  the  same  in  Court, 
to  the  effect  of  being  applied  in  this  or  any  other  com- 
petent process,  in  pursuance  of  the  trusts  of  the  said 
will,  «  and  in  implement  of  the  decree  or  decrees  to 
be  pronounced  in  the  said  action  and  cause  now  de- 
pending in  our  said  Court  of  Chancery  in  England,  and 
in  this  present  action.'* 

The  summons  then  contained  a  conclusion,  that  in 
the  event  of  .the  defender  failing  to  compear,  it  should 
be  held,  after  giving  credit  for  the  purchases  of  the 
said  two  estates,  that  £60,000  was  the  balance  remain- 
ing over  of  the  trust-funds. 

The  defender  pleaded — 1.  That  the  action  was  in- 
competent, in  respect  of  the  lis  pendens  in  the  Court 
of  Chancery ;  and  farther,  in  respect  that  it  related  to 
the  powers  and  actings  of  executors  under  an  English 
will,  and  that  the  matter  was  already  res  judicata  by 
the  decrees  of  the  Court  of  Chancery, — the  competent 
Court  for  the  decision  of  questions  arising  upon  the 
will  of  the  testator.  2.  The  Court  of  Session  being 
excluded  from  the  consideration  of  the  merits  of  the 
case,  or  the  validity  or  regularity  of  the  English  de- 
cree of  the  Court  of  Chancery,  it  was  incompetent  to 
raise  action  in  this  Court  merely  as  a  means  of  obtain- 
ing diligence  in  security,  more  especially  without  leave 
obtained  from  the  Court  of  Chancery,  in  which  alone 
the  merits  of  the  questions  in  dependence  could  be  tried. 
3.  The  conclusion,  that  the  defender  should  convey  to 
the  pursuer  the  lands  of  Ardlaw  and  Fedderat,  as  pur- 
chased out  of  the  fands  devised  by  the  will  of  John 
Dingwall,  was  also  incompetent, — (1.)  Because  it  was 
consequent  on  the  other  conclusions  for  setting  aside 
the  decree  of  the  Court  of  Chancery,  and  for  having 
it  declared  that,  by  the  purposes  of  the  will,  the  trus- 
tees were  bound  to  invest  the  residue  in  lands  in  Scot- 
land, which  could  not  be  maintained  before  this  Court: 
(2.)  Because,  even  if  these  estates  had  been  purchased 
out  of  the  residue,  which  was  not  admitted,  the  pur- 
suer could  not  insist  for  a  conveyance  of  the  estates  so 
purchased,  but  only  for  repayment  or  replacement  in 
the  Court  of  Chancery  of  that  portion  of  the  residue 
with  which  they  were  purchased.  4.  The  decrees  of 
the  Court  of  Chancery  fixing  the  interpretation  of  John 
Dingwall's  will,  and  the  place  and  mode  in  which  the 
residue  of  his  personal  estate  was  to  be  invested,  were 
resjudieatay  until  set  aside  on  the  ground  of  irregu- 
larity in  the  proceedings.  5.  The  whole  proceedings 
having  been  regular,  these  decrees  are  valid  and  un- 
challengeable. 

The  general  scope  of  the  defender's  argument  was  as 
follows : — 

Tbe  pursuer's  real  object  was  not  so  much  to  discuss  the  ques- 
tions here  as  to  tbe  validity  of  tbe  previous  Chancery  suit,  as 
to  obtain  diligence  in  security  by  inhibition  or  arrestment  on 
tbe  dependence.  But  could  an  action  with  such  conclusions, 
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and  in  such  circumstances,  be  sustained  to  any  extent  ?  Sir 
Henry  Bridges  was  an  English  executor,  living  and  domiciled 
in  England,  and  in  that  character  administering  to  an  English 
will.  Now.  he  is  called  here  to  answer  as  executor  of  John 
Duff  Dingwall  in  reference  to  trust-matters  arising  out  of  the 
English  will  of  the  original  testator,  aud  in  reference  to  tbd 
conduct  and  discretion  of  the  trustees,  and  that,  too,  under  an 
admission  that  the  pursuer  had  taken  steps  in  England  witb 
precisely  tbe  same  object.  But  it  is  clear  law  that  an  Englisb 
executor^  administering  to,  and  acting  under  an  English  will^ 
cannot  be  called  on  to  account,  by  any  action  in  this  country, 
as  to  his  intromissions,  still  less  for  the  actings  of  others  whom 
he  does  not  represent.  It  is  in  England  only  that  he  could  be 
called  on  to  account,  being  an  executor  under  an  English  will^ 
— and  the  Court  of  Chancery  was  the  only  competent  forum 
for  such  a  question.  An  executor  is  bound  to  account  only  in 
the  Court  from  which  he  derives  his  authority,  and  where  he 
must  obtain  his  exoneration.  Supposing,  then,  that  the  pur- 
suer had  tried  to  found  a  jurisdiction  against  the  original 
trustees  of  the  first  Mr  Dingwall,  by  arresting  the  funds  of 
the  trust  in  Scotland  with  the  view  jurisdictionis  fundandte 
causa,  and  had  then  brought  an  action  against  these  trustees, 
to  have  it  found  that  the  residue  of  the  trust-funds  was  to  be 
invested,  like  the  former  pait,  in  Scotland,  this  Court  could 
have  had  no  right  to  entertain  the  action,  or  interfere  as  to  tbe 
construction  of,  or  rights  arising  out  of  the  testator's  will,  be- 
cause it  was  an  English  deed,  and  the  Court  of  Chancery  was 
the  proper^rvm  for  such  a  question.  In  such  a  case,  tbe  trus- 
tees would  have  been  entitled  to  say^  the  propriety  of  our  act- 
ings is  a  question  of  English  law  on  an  English  will ;  we  can 
only  be  called  on  to  account  in  England,— ^and  that  answer 
must  have  been  sustained.  It  was  quite  possible  that  there 
might  be  jurisdiction  in  the  abstract,  if  an  arrestment  jurisdiC' 
tionis  fundandcB  causa  be  used ;  or  if  tbe  parties  had  heritable 
estates  in  Scotland.  But  that  does  not  remove  the  difficulty ; 
which  does  not  so  much  rest  in  the  absence  of  jurisdiction,  as 
that  the  party  ought  not  to  be  called  to  account,  except  within  the 
Courts  which  are  the  proper  interpreters  of  the  rules  according 
to  which  he  should  have  acted.  It  was  also  true  that  the  gene- 
ral rule  suffers  an  exception  which,  with  tbe  cases  bearing  upon 
Ut  would  probably  be  founded  on  on  the  other  side,  viz.,  where 
an  English  executor,  administering  under  an  English  will,  leaves 
that  country  and  arrives  in  Scotland  with  the  funds  of  the  trust. 
In  that  case,  the  Court  here  might  sustain  action  against  him, 
but  in  doing  so,  the  Court  would  proceed  on  equitable  grounds 
entirely ;  because  in  that  case,  although  in  the  abstract  the 
English  Courts  would  be  the  proper  forum  to  call  him  to  ac- 
count, yet  tbe  party  would  be  deprived  of  a  remedy  altogether  if 
the  Court  here  refused  to  sustain  action.  But  it  would  be  on  equi- 
table grounds  alone— ^n  the  ground  that  the  party,  by  coming 
here,  had  rendered  it  impossible  to  sue  him  within  the  proper 
forum  to  which  he  was  primarily  answerable — that  the  Courc 
would  proceed.  See  the  case  of  Brown,  17th  December  1830, 
S.  and  D..  Vol.  IX.  p.  224;  and  Dickson,  7tb  June  1833,  S. 
and  D.,  Vol.  XI.  p.  685.  In  this  case,  the  defender  is  called 
on  to  account,  not  for  his  own  actings,  but  for  something  done 
by  the  trustees  under  the  original  will  of  Mr  Dingwall,  senior. 
Now,  independent  of  the  Chancery  proceedings.  Sir  Henr/ 
Bridges,  who  could  not  be  in  a  worse  situation  than  the  origin 
nal  trustees,  could  not  be  called  on  to  account  here,  being  an 
English  executor  administering  to  an  English  succession,  and 
who  roust  gel  his  exoneration  in  the  Court  of  Chancery ;  and  that 
particularly,  seeing  that  he  was  called  on  to  account  for  a  sum 
transferred  to  bis  constituent  by  authority  of  that  Court.  Tbe 
whole  question  raised  on  the  merits  in  the  present  action,  re- 
garding, as  it  did,  a  question  of  discretion  of  trustees  acting 
under  an  English  will,  was  not  one  for  this  Court,  even  if  there 
had  been  no  previous  proceedings  elsewhere.  The  Court  of 
Chancery  was  the  proper  Court  to  say  if  the  trustees  have  acted 
rightly.  But  that  Court  bad  already  decided ;  and  the  decree 
is  against  the  pursuer.  And,  supposing  that  that  decree  was  a 
subsisting  decree,  then,  besides  the  objection  arising  from  the 
case  being  brought  in  Scotland,  the  decree  forms  res  judicata 
against  the  pursuer's  claims.  The  pursuer,  however,  says  that 
be  has  taken  proceedings  in  England  to  try  the  merits  of  the 
decree ; — that  be  has  commenced  proceedings  in  Chancery  for 
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baving  it  let  aside — equivalent  to  our  action  of  reduction.  But 
■urely  it  would  be  a  singular  result  if  tbe  action  here,  being  ori- 
ginally incompetent,  should  become  competent,  in  consequence 
of  the  lis  aliifi  pendens  in  Chancery.  It  surely  rendered  this 
action  the  more  incompetent,  that  the  pursuer  cannot  reach  any 
of  tbe  conclusions  now  maintained  against  tbe  defender,  except 
by  a  judgment  of  tbe  Court  of  Chancery  reducing  its  former 
judgment.  No  judgment  on  tbe  merits  of  tbe  questions  at  issue 
could  be  pronounced  by  this  Court ;  the  decisions  of  the  Chan- 
eery  are  final  till  set  aside  in  Chancery,  and  the  pursuer  did  not 
pretend  that  he  could  ask  this  Court  to  determine  tbe  matter; 
be  only  says,  when  tbe  Court  of  Chancery  so  deterrone,  I  ask 
a  decree  conform ;  and  in  tbe  meantime  security  by  arrestment 
and  inhibition.  This  notion  was  probably  groimded  on  the  ease 
of  Wedderburn,  {Bupra,  p.  336).  But  as  to  that  case,  at  tbe 
utmost  it  brings  out  nothing  more  than  tbe  principle,  that  where 
an  action,  which  would  have  been  originally  competent  in  this 
Court,  is  brought  here  mainly  to  obtain  security,  after  an  action 
raised  in  England,  the  Court  would  consider  the  whole  circum- 
stances, and  say,  if  in  equity  the  party  was  entitled,  over  and 
above  his  original  suit,  to  maintain  action  here.  This  case  was 
a  contrast  to  the  Wedderburn  case.  It  is  a  question  as  to  an 
English  will,  and  as  to  the  discretion  of  the  trustees  acting  under 
it  in  England.  Now  this  was  eminently  a  question  for  the 
Court  of  Chancery,  and  so  it  had  been  submitted  to  that  Court, 
and  decided.  Is/,  In  the  Wedderburn  case,  it  was  not  a  ques- 
tion as  to  an  English  will,  or  any  one  where  tbe  Court  of  Chan- 
cery was  particularly  or  ezclusirely  entitled  to  try  the  case.  It 
was  a  mere  question  of  partnership  accounting.  Therefore,  it 
might  have  been  as  well  raised  originally  in  tbe  Court  of  Ses- 
sion, and  tbe  defenders  there  could  not  have  maintained  tbe 
objection,  viz.,  that  they  were  bound  only  to  account  in  Eng- 
land as  executors  there.  Some  of  the  defenders  in  that  case 
were  English  executors,  but  not  all.  But  at  all  events,  tbe 
question  involved  nothing  peculiar  to  tbe  English  Courts.  In 
this  way  it  was  reasonable  for  tbe  Court  here  to  say,  that  aa 
the  case  might  have  been  raised  in  either  Court,  they  would  not 
throw  out  the  one  in  this  Court  till  they  taw  the  result  else- 
where, and  that,  in  the  meantime,  they  would  enable  the  pur- 
suers to  obtain  tbe  remedy  of  diligence.  2d,  The  Wedderburn 
case  did  not  involve  any  questions  as  to  the  regularity  of  pro- 
ceedings in  England,  nor  was  there  any  previous  decree  of  that 
Court  finding  that  the  trust-money  should  be  invested  in  Eng- 
land ;  but  here  tbe  circumstances  are  tbe  reverse.  Both  the  re- 
gularity and  tbe  justice  of  a  previous  Chancery  judgment  are 
involved,  and  unless  both  points  are  decided  in  favour  of  the 
.  pursuer,  he  could  not  proceed  a  step  here.  Sd,  Then,  in  the 
Wedderburn  case,  there  was  authority  granted  by  tbe  Court 
of  Chancery  to  pursue  an  action  in  this  Court.  That  Court 
bad  granted  leave  to  the  pursuer  to  obtain  such  security  as  be 
could  get  by  tbe  law  of  Scotland.  The  way  in  which  the  grant- 
ing or  refusing  of  leave  by  tbe  Court  of  Chancery  comes  to  be 
relevant,  is  this,  that  the  plea  of  lis  alibi,  strictly  applied,  would 
go  to  exclude  the  action  in  Scotland  entirely ;  but  from  equi- 
table motives,  it  may  be  competent  to  tbe  Court  in  Scotland  to 
say  if  they  will  grant,  in  the  circumstances,  an  intermediate  re- 
medy to  the  extent  of  supporting  diligence  in  security ;  and  if 
BO,  tbe  circumstance  that  leave  has  been  granted  by  the  Court 
of  Chancery — the  Court  best  acquainted  with  tbe  merits  of  the 
case — is  an  important  consideration  in  estimating  tbe  apparent 
equity  in  favour  of  the  pursuer.  The  consulted  Judges  in  the 
Wedderburn  case  did  not  go  the  length  of  saying  that  when 
the  plea  of  lis  alibi  is  pleaded,  it  will,  or  will  not,  exclude  tbe 
action  here ;  but  they  say  they  have  entirely  the  right  to  judge 
whether  the  action  shall  be  allowed  or  not.  (See  page  13  of 
Opinions  at  end.)  Here  no  leave  had  been  asked,  the  pur- 
suer foreseeing  that,  in  tbe  circumstances,  none  would  have 
been  given.  In  regard  to  that  part  of  tbe  case  which  was  pre- 
viously pressed,  viz.,  as  to  the  defender  being  an  English  exe- 
cutor, reference  is  made  to  the  opinions  of  tbe  majority  of  tbe 
Judges  in  the  Wedderburn  case,  p.  4.  As  to  tbe  conclusions 
of  the  summons,  there  was  one  which,  it  may  be  said,  could  not 
fall  within  the  scope  of  tbe  previous  observations,  but  then  it 
is  one  which  is  clearly  put  in  to  give  tbe  summons  an  appear- 
ance of  competency,  viz.,  the  conclusions  aa  to  Fedderat  and 
Ardlaw; — ^that  these  lands  being  purchased  with  moneys  be- 


longing to  old  Mr  Dingwall's  trust-estate,  must  be  held  truly 
to  belong  to  tbe  pursuer.  It  may  be  true  -that  that  point  was 
not,  and  could  not  come  within  the  jurisdiction  of  tbe  Chancery 
Court,  but  then  this  conclusion  is  thrown  in  to  give  tbe  action 
an  appearance  of  containing  a  separate  ground  of  action.  But 
in  reference  to  that  ground.  Is/,  It  is  not  admitted  that  tbe 
money  which  was  paid  for  these  properties  formed  any  part  of 
tbe  trust-property.  2d,  But  assuming  that  the  case  was  to  be 
taken  as  stated  by  the  pursuer,  still  that  was  no  ground  for  sup- 
porting the  action,  because  this  conclusion  could  not  be  reached 
before  making  out  the  other  conclusions,  which,  it  was  main- 
tained, were  not  relevant  in  this  Court.  This  conclusion  was 
just  tbe  sequence  of  the  others;  and  if  they  could  not  be  support- 
ed, neither  could  the  conclusion  alluded  to.  If  the  Court  could 
not  say  whether  tbe  previous  Chancery  judgment  was  right  or 
wrong,  they  cannot  entertain  the  conclusion  which  proceeds  on 
tbe  assumption  that  it  is  wrong.  3d,  But  there  is  another  view.  If 
the  lands  were  purchased,  as  was  alleged  on  the  face  of  the  sum- 
mons, this  conclusion  could  not  follow  from  the  premises.  Tbe 
pursuer  says,  Mr  Dingwall  appropriated  part  of  tbe  trust- funds, 
and  purchased  lands  with  them,  and  these  ought  to  be  conveyed 
to  him.  Now,  it  was  conceived  that  the  only  extent  to  which 
tbe  pursuer,  if  otherwise  right,  could  claim,  is,  that  Sir  Henry 
Bridges  would  be  bound  to  replace  the  money  uplifted  by  Mr 
D.  Dingwall  in  the  hands  of  the  Court  of  Chancery  in  England ; 
the  pursuer  could  not  call  upon  Mr  D.  Dingwall's  executor  to 
execute  a  conveyance  in  his  favour  of  all  the  lands  which  Mr 
D.  Dingwall  may  have  purchased  with  the  funds  uplifted.  He 
could  only  ask  that  things  should  be  put  in  siatu  fiio. 

For  the  pursuer  it  was  argued-^ 
That  the  pleas  of  the  defender  would  have  been  relevant  but 
for  the  recent  case  of  Wedderburn,  supra,  p.  336,  and  the  aeveral 
cases  there  referred  to.  Now  it  was  a  shut  point,  that  it  was 
competent  to  carry  on  a  suit  here  professedly  for  the  same  pur- 
pose, and  against  the  same  parties,  and  concurrently  with  a  anit 
in  Chancery  for  the  intermediate  remedy  of  diligence,  as  well  as 
to  enforce  the  decree  to  be  pronounced  by  the  Court  of  Chan- 
cery in  the  cause.  This  case  was  identical  in  principle  with  that 
of  Wedderburn.  No  substantial  difference  could  be  pointed  out 
between  them,  except  this,  that  the  present  was  a  stronger  case 
for  the  application  of  the  principle.  The  only  question,  there- 
fore, was,  whether  tbe  pursuer  had  set  forth  a  relevant  case  on 
the  record  ?  because,  if  so,  then  he  was  entitled  to  have  the 
action  supported  to  the  extent  of  diligence.  Now  it  was  dis- 
tinctly set  forth,  that  the  previous  prpceedings  in  Chancery  were 
in  fraud  of  the  will,  and  taken  in  pursuance  of  a  scheme,  and  quite 
repugnant  to  the  actings  and  wishes  of  the  trustees,  as  alleg^  to 
have  been  duly  and  publicly  announced.  Tbe  pursuer  might 
not  be  able  to  substantiate  his  averments  in  tbe  Court  of  Chao- 
cery ;  but  meantime,  in  a  question  of  relevancy,  the  truth  of  them 
fell  to  be  assumed,  and  he  was  therefore  entitled  to  a  proof  of 
his  averments.  The  defender  bad  not  attempted  to  ahow  that 
the  pursuer  bad  failed  in  alleging  a  relevant  case.  He  only  at- 
tempts to  exclude  this  action  by  pleading  certain  grounds  of 
law  which  either  were  inapplicable  to  the  circumstances,  or 
irrelevant  after  the  case  of  Wedderburn,  which  mast  rule  the  pre- 
sent case.  It  was  said  that  the  previous  proceedings  formed 
res  judicata,  but  they  were  now  under  reduction;  and  besides, 
being  foreign  decrees,  they  were  not  to  be  looked  on  as  final, 
but  decrees  in  absence,  to  open  up  which  the  pursuer  was  en- 
titled to  time  ;  and  he  had  set  forth  a  relevant  ground  to  show 
that  they  were  inept  quoad  him.  It  was  also  said,  that  it  was 
incompetent  co  compel  an  English  executor  acting  under  an 
English  will,  and  domiciled  in  England,  to  aceount  in  this 
Court.  But  that  was  to  mistake  the  case ;  for  the  defender 
was  not  the  executor  of  tbe  testator  under  the  English  will, 
but  tbe  executor  of  John  Duff  Dingwall  under  his  Scots  settle^ 
ment,  and,  besides,  infeft  in  Scots  heritage.  The  pursuer  fioda 
the  defender  acting  under  this  Scots  trust-deed,  and  also  that  he 
is  an  heritable  proprietor  in  Scotland.  Is  he  not  entitled,  in  these 
circumstances,  to  sue  that  party  over  whom  the  Court  here  have 
confessedly  jurisdiction  ?  It  might  be  true  that  the  process  would 
require  to  be  ststed  for  the  English  proceeding  before  decree 
conform  could  be  pronounced.  But  then,  with  jurisdiccio&  over 
the  party,  were  not  the  Court  here  entitled  to  interfere  and 
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support  an  action  which  was  perfectly  relevantly  laid,  while 
parts  of  the  very  fundu  which  were  alleged  to  have  been  ille- 
gally diverted,  we're  actually  brought  within  Scotland,  and  in- 
vested in  landed  estate  ?  Then  again,  and  besides  these  pleas, 
the  summons  contained  conclusions  as  to  the  defender  being 
obliged  to  convey  over  the  landed  property  to  the  pursuer,  in 
respect  of  being  bought  with  the  trust-money.  These  conclu- 
sions formed  a  separate  ground  of  action;  and,  irrespective  of 
any  other  ground,  they  were  sufficient  to  support  the  case.  As 
to  obtaining  any  order  from  Chancery  to  enable  the  Court  here 
to  allow  the  pursuer  to  bring  an  action,  it  was  contended  that 
that  was  absurd,  as  neither  would  the  Court  here  attend  to  it, 
even  supposing  the  action  were  in  itself  competent,  any  more 
than  it  could  render  an  action  competent  which  otherwise  was 
wholly  inept. 

The  Lord  Ordinary  pronounced  the  following  inter* 
locutor : 

"  I9th  March  1842.-.The  Lord  Ordinary  having  heard  coun- 
sel on  the  preliminary  defences,  and  made  avizandum — In  re- 
spect it  is  not  competent  for  this  Court  to  entertain  any  challenge 
(whether  in  the  shape  of  declarator,  reduction,  or  otherwise)  of 
the  decrees,  orders,  or  other  proceedings  of  the  English  Court 
of  Chancery,  under  authority  of  which  the  trusts  of  the  will 
in  dispute  were  discharged  and  extinguished,  and  the  residuary 
estate  under  said  will  transferred  and  paid  over  to  the  late  John 
Duff  Dingwall  (whom  the  defender  here  represents),  freed  from 
the  said  trusts,  and  in  all  respects  as  his  own  absolute  and  un* 
limited  property, — the  said  Chancery  decrees,  &c.,  having  to 
this  effect  been  carried  within  their  own  proper ybnim,  into  com- 
plete and  perfect  execution :  In  respect,  further,  that  the  mere 
dependence  at  the  pursuer's  instance  of  such  a  challenge  in  the 
said  Court  of  Chancery,  as  in  truth  the  only  Court  competent 
to  entertain  the  same,  is  not  sufficient  to  confer  upon  this  Court 
a  primary  jurisdiction  in  the  matter,  which  it  would  not  other- 
wise have  possessed,  and,  in  the  absence  of  such  primary  jurisdic- 
tion, there  are  not,  and  cannot  be,  termini  habiles  for  any  mere  ac* 
cewanf  diligence  in  security,  ort  a  dependence  in  itself  radically 
unsubstantial  and  unreal:  And^jia%,  in  respect  that  so  long 
as  the  foresaid  original  proceedings,  whereby  the  trusts  of  the 
said  will  stand  at  this  moment  extinguished  and  discharged,  shall 
not,  by  due  and  competent  authority,  have  been  recalled,  the 
same  must  operate  in  this  Court  as  a  complete  and  absolute  bar 
to  any  demand  on  the  part  of  the  pursuer  (even  supposing  the 
same  were  otherwise  competent),  whether  for  carrying  into 
execution  the  trusts  of  the  said  will,  or  any  of  them,  as  if  they 
were  still  lawfully  subsisting  and  effectual  trusts;  or  for  re- 
placing under  the  said  trusts  any  portion  of  the  original  trust- 
estate,  or  any  moneys  which  may  have  been  realised  by  disposal 
thereof,  or  any  new  property  or  estate  which  may  have  been 
purchased  by  means  of  the  said  moneys  as  a  turrogatum  for  the 
original  estate,  or  otherwise — Sustains  the  said  defences,  and 
dismisses  this  action ;  finds  the  pursuer  liable  in  expenses,  and 
appoints  an  account  thereof  to  be  given  in,  and  remits  the  same, 
when  lodged,  to  the  auditor  to  tax  and  report,  and  decerns. 

"  Note, — This  case  seems  clearly  distinguishable  from  that 
of  Wedderburn,  in  which  there  was  a  recent  consultation  of  the 
whole  Court ;  inasmuch  as  there  is  here  a  radical  want  of  pri' 
-nuiry  jurisdiction. 

**  Accordingly,  had  there  been  no  depending  challenge  in  the 
Court  of  Chancery  of  the  original  proceedings,  whereby  that 
Court  put  an  end  to  the  will,  and  discharged  the  various  trusts 
contained  in  it,  it  is  thought  it  could  not  for  a  moment  have  been 
argued  that  an  action,  with  the  conclusions  of  the  present,  would 
have  been  maintainable.  The  decree  of  Chancery  must  in  that 
case  have  been  received  as  res  judicata ;  and  it  could  not  in  any 
respect  have  been  got  the  better  of.  It  was  quite  different  in  the 
case  of  Wedderlmm,  for  there  the  action  was  one  which  the  pri- 
mary jurisdiction  of  this  Court  to  entertain  (as  apart  from  equi- 
table considerations  of  expediency,  comitas,  &c.),  was  not  dis- 
puted. 

"  Is  the  case  then  bettered  by  the  mere  dependence  of  a  res^ 
eUtory  process  in  the  competent ^asi  f  It  is  conceived  not ;  for 
in  this  shape,  all  the  difficnlty  implied  iirthe  old  objection  of  fts 
petuUtu  comes  just  to  be  superadded ;  and  this  too  under  the 
most  un&Toord^le  drcumstanoes. 


*'  In  short,  the  attempt  here  made  is  just  an  attempt  to  ob* 
tain  the  security  of  Scots  diligence  in  nid  of  an  English  Chan- 
cery suit,  under  circumstances  where  there  are  no  termini  habi- 
les for  a  proper  Scots  dependence,  and  where,  therefore,  the 
pretended  dependence  on  which  the  diligence  is  to  rest  has 
truly  in  itself  no  legal  substance.  Hut  it  is  essential,  in  all  di- 
ligence on  a  dependence,  that  the  primary  action  be  compe- 
tently entertainable  before  the  accessary  diligence  can  be  sup- 
ported. 

**  The  analogies  of  the  case  seem  to  approximate  it  more 
closely  to  Findlater  in  not.  to  Leith,  17 th  January  1811,  than  to 
Wedderburn.  See  also  Ross,  26M  November  1782,  and  Douglas^ 
Heron  and  Company^  19M  November  1793,  as  reversed  on  ap- 
peal (Diet.  4600  and  4602)." 

The  pursuer  reclaimed.     At  advising, 

Lord  Medwyn  said,  that  he  could  take  no  difference  between 
this  case  and  that  of  Wedderburn.  He  retained  the  opinion  he 
formed  in  that  case;  but,  seeing  no  difference  between  the  eases, 
this  one  fell  to  be  ruled  in  conformity  with  the  case  of  Wed- 
derburn. It  appeared,  however,  to  him  that  this  was  an  illus- 
tration of  the  progress  which  was  sometimes  made  in  the  ap- 
plication of  a  principle  when  once  it  has  been  fixed }  but  he 
agreed  that  the  Lord  Ordinary's  interlocutor  most  be  altered. 

Lord  Justice-  Clerk  could  not  distinguish  this  case  from  that 
of  Wedderburn,  and  thought  it  a  more  fiivourable  one  for  the 
principle  then  decided,  than  the  Case  of  Wedderburn  itself. 
(Stated  the  circumstances  of  the  case).  Two  things  were  clear 
from  the  record:  (1.)  That  J.  Duff  Dingwall  was  not  a  party 
charged  in  any  way  with  the  execution  of  the  testator's  will, 
but  carried  through  proceedings  in  Chancery  to  defeat  it,  which 
are  said  to  have  been  collusive  and  illegal.  He  had  not  in  the 
face  of  the  summons  any  connection  with  England  or  the  juris- 
diction of  the  Court  of  Chancery,  other  than  his  interest  as  a 
beneficiary  under  the  trust,  which  enabled  him  to  appear  there; 
(2.)  That  the  ground  of  action  against  the  defender  does  not  de- 
pend upon  any  connection  with  the  law  of  England,  nor  with  bis 
birth  or  residence  as  being  in  England,  but  as  having  received,  by 
the  settlement  of  his  author,  the  money  of  the  trust,  and,  indeed, 
the  estates  in  this  country,  alleged  to  have  been  purchased  by 
the  very  funds  themselves  which  are  said  to  have  been  unwar- 
rantably appropriated,  and  so  liable  for  the  wrong  of  his  author. 
The  action  is  the  same  as  if  it  had  been  directed  against  any 
other  party  who  happened  to  be  the  executor  of  J.  D.  Dingwall, 
and  who  was  never  out  of  Aberdeenshire.  The  defender,  being 
an  Englishman,  has  nothing  to  do  with  the  validity  of  the  pro- 
ceedings instituted  in  Chancery  by  his  author,  nor  has  he  any 
connection  with  the  testator's  will ;  and  these  appear  to  be  im- 
portant facts  in  the  case.  The  action  narrated  that  the  pur- 
suer has  raised  a  suit  in  Chancery  to  set  aside  the  proceedings 
of  J.  D.  Dingwall  as  having  been  fraudulent  and  illegal  under 
the  will,  and  it  claims  the  money  so  misappropriated,  either  as 
it  may  remain  free  in  the  defender's  hands,  or  as  invested  in  Fed- 
derat  and  Ardlaw.  There  are  conclusive  authorities  on  this  point 
in  Scotland,  and,  his  Lordship  thought,  also  in  England,  in  sop- 
port  of  such  a  claim.  The  pursuer  finds  the  defender  in  Scot- 
land, or  what  is  the  same  thing,  his  heritable  property  there ; — in 
fact,  property  purchased,  as  alleged,  out  of  the  misappropriated 
funds;  and  the  defender  represents  J.  D.  Dingwall  by  universal 
title.  Now,  the  pursuer  does  not  insist  on  being  allowed  a  double 
litigation,  but  he  requests  that  the  action  here  may  be  sustained 
meantime,  to  the  effect  of  diligence,  and  that  this  Court  should 
sist  procedure  while  he  follows  out  his  suit  in  England,  where 
the  defender  must  appear,  and  if  he  is  successful,  then  he  claims 
to  have  the  English  decree  rendered  effectual  in  this  case  by  a 
decree  conform.  The  pursuer  is  entitled,  in  this  question  of  re- 
levancy, to  assume  that  he  will  succeed  in  England,  and  if  he 
do  so,  be  would  undoubtedly  be  entitled  to  render  the  estate  of 
the  defender  in  this  country  answerable  for  whatever  decree 
he  shall  obtain  there.  But  if  so  after  the  litigation,  he  has  the 
same  claim  by  our  practice  intermediately.  We  are  constantly 
in  the  practice  of  allowing  diligence  on  the  dependence,  as  in- 
termediate security.  As  to  leave  not  having  been  obtained  from 
the  Lord  Chancellor  to  carry  on  this  case,  that  is  out  of  the 
question,  as  no  such  leave  would  render  an  incompetent  case 
competent  in  this  Court.     It  was  said  that  this  Court  would 
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have  had  no  juriiidiction  to  sustain  action  against  J.  D.  Ding- 
wall himself;  but  bis  Lordship  could  not  assent  to  that  in  the 
ciicumsianres  set  forth  in  the  summons,  though  it  might  have 
been  a  question,  on  that  supposition,  as  to  how  the  case  would 
have  been  explicated, — whether  by  compelling  him  to  appear  in 
Chancery,  and  directing  the  pursuer  to  go  there,  keeping  the 
action  here  in  dependence  in  this  Court, — or  in  what  other  way? 
But  it  was  not  necessary  to  consider  that  case.     And  on  the 
view  his  Lordship  took  of  this  case,  and  of  that  of  Wedderhurn, 
he  did  not  think  the  competency  of  the  action  at  all  depend- 
ed on  the  consideration,  whether  this  Court  had  jurisdiction 
to  try  the  case  or  not,  as  on  the  merits  between  the  parties* 
The  principle  on  which  the  case  of  Wedderburn  rested  was, 
that  a  party  who  raises  a  suit  in  England  against  his  debtor 
there,  was  entitled  to  institute  a  process  in  Scotland  against 
the  same  party,  if  he  had  property  in   Scotland,  in  order  to 
make  that  estate  available  here,  in  case  of  succeeding  in  Eng- 
land.    There  is  no  intermediate  remedy  in  England  pending 
process ;  while  here  the  law  recognises  that,  which  is  a  very 
material  difference.      In  this  view  of  the  principle  of  Wed- 
derburn, it  is  of  no  consequence  whether  this  Court  had  or  had 
not  jurisdiction  over  the  merits  of  the  case  between  the  par- 
ties.    Such  action,  it  is  admitted,  could  conypetently  be  raised 
against  the  defender,  in  the  circumstances  of  the  case,  after  the 
pursuer's  success  in  Chancery ;  but  what  difference  could  be 
taken  between  the  decree  obtained  and  the  action  raised?  None 
whatever.    The  dependence  of  the  suit  in  England  is  a  civil  right 
and  interest  to  be  promoted  and  vindicated  in  this  country,  if  the 
defender  has  property  here.  His  Lordship  was  not  prepared  to  say 
that  there  was  any  anomaly  in  permitting  a  suit  to  be  instituted 
in  this  Court,  the  merits  of  which  could  not  be  tried ;  because  he 
could  not  say  that  the  Court  had  no  jurisdiction  over  a  per- 
son with  heritage  in  Scotland,  to  the  effect  of  trying  any  ques- 
tions material  to  be  tried  between  him,  and  another  raising  an 
action  against  him.     The  delay  or  sisting,  to  enable  the  point 
to  be  tried  in  England,  was  matter  rather  of  discretion,  and  was 
distinct  from  any  question  of  competency.     Besides,  it  rather 
seemed  that  the  sisting,  in  order  to  the  case  being  investigated 
ill  England,  was  just  advancing  the  case,  and  preparing  it  for 
determination  ultimately  here.     The  dependence  of  a  suit  in 
England  gives  the  Court  in  Scotland  full  jurisdiction  over  a  de- 
fender with  heritable  property  here,  if  there  be  any  end,  in  ma- 
terial justice  between  the  parties,  which  the  entertaining  a  suit 
here  may  advance  and  promote.     The  present  case  illustrates, 
as  forcibly  as  any  that  could  be  conceived,  that  the  ends  of  jus- 
tice would  be  essentially  served  by  sustaining  the  action  now  be- 
fore the  Court.     The  pursuer  appears  to  have  a  clear  title  and 
interest,  in  the  circumstances  stated  by  him,  to  call  on  this  Court 
to  sustain  his  action,  to  the  effect  of  making  the  defender's  heri- 
tage answerable  for  any  decree  in  his  favour  which  be  may  ob- 
tain in  Chancery,  by  showing  that  the  Chancery  proceedings 
were  illegal,  and  to  prevent  him  dilapidating  the  property  al- 
leged to  be  purchased  out  of  the  very  fund  in  dispute,  which, 
but  for  our  decree,  the  defender  might  at  any  time  effect.     His 
Lordship  also  considered,  that  by  the  tenor  of  the  Articles  of 
Union,  a  pursuer^  in  such  a  case  as  this,  had  a  clear  ground  of 
right  to  insist  against  a  defender  so  circumstanced,  and  that  the 
dependence  of  an  action  in  one  of  her  Majesty's  Courts  in  one 
part  of  the  United  Kingdom,  as  in  England,  was  a  civil  right 
by  the  law  of  Scotland  and  the  Treaty  of  Union,  sufficient  to 
found  action  in  this  country ;  and  this  Court  could  prevent  any 
abuse  of  the  right,  by  calling  on  the  party  at  any  time  to  state 
the  progress  of  the  Chancery  proceedings ;  when,  if  no  satia- 
factory  explanation  were  given,  the  Court  could  easily  control 
the  party,  either  by  modifying  or  recalling  the  diligence  used 
on  the  dependence,  or  by  altogether  dismissing  the  action  itself. 
His  Lordship,  in  conclusion,  stated,  that  he  considered  that  the 
principle  decided  in  the  case  of  Wedderburn  was  truly  involved 
in  Leith  v.  General  Hay,  17th  January  181 1. 

Lord  Meadowbank  could  not  agree  at  all  in  the  observation, 
that  this  was  any  illustration  of  advance  in  principle.  He  could 
see  no  difference  whatever  between  this  case  and  that  of  Wed- 
derburn. It  just  showed  the  wisdom  with  which  the  Court 
gradually  got  at  the  principles  which  support  the  ends  of  mate- 
rial justice.  He  concurred  in  altering  the  judgment  of  the  Lord 
Ordinary. 


Lord  iUbficret^abtent. 

The  Court  pronounced  the  following  interlocutor : 

"  Alter  the  interlocutor  complained  of:  Repel  the  preliminary 
defences;  and  remit  to  the  Lord  Ordinary  to  do  further  in  the 
cause  as  to  his  Lordship  may  be  deemed  just.'* 

Lord  Ordinary,  lyory.^^Act.  Solicitor- General  (M*Neill). 
Rutberfurd,  Handyside;  A.  Dun,  W.8.,  Agent. — Ak.  Dean  of 
Faculty  (Wood),  Neaves,  Moir;  A.  G.  Sutherland,  W.S.» 
il^eni.— N.  CUrk \G. D. F.J 


Zd  June  1 842. 
Sjscond  Division (G.D.F.) 

No.  1 99> — John  M'Farlane  arid  Others,  Pursuers 
and  Suspenders^  v,  Randal  William  Callender 
and  Robert  Lowis,  Defenders  and  Respondents. 

Suspension — Reduction — Remit  to  Person  of  Skill — Process — 
Property — Damage — A  pursuer  challenged  an  operation  begun 
by  the  defenders  on  their  own  property^  on  the  ground  of  itt 
being  injurious  to  hii  adjoining  property,  and  craved  a  remit  to 
a  person  of  skill.  The  Sheriff  named  a  person,  who  was  not 
objected  to,  and  who  reported  that  the  operation  was  positively 
beneficial  to  the  eomplainer,  on  which  the  Sheriff"  recalled  his 
interim  interdict,  and  found  the  eomplainer  liable  in  expenses, 
reserving  to  him  any  claim  for  damages  competent  to  A|a.  In 
a  reduction  of  the  decree  on  the  merits,  and  suspension  of 
the  decree  for  expenses,  the  Court  repelled  the  reasons  of  sus* 
pension  and  reduction,  but  remitted  to  the  Lord  Ordinary  to 
ascertain,  Ist,  whether  the  defenders  had  done  every  thing  to 
protect  the  eomplainer  s  property  from  injury  by  their  opera- 
tion f  and,  2d,  if  not,  what  further  operations  should  be  dons 
for  that  purpose  f  and,  3d,  whether  any  damage  had  been  done 
to  the  complainer*s  property  by  the  operation  complained  off 

The  suspenders  and  Low  is  are  contermioous  pro- 
prietors. Callender,  the  tenant  of  the  latter,  having 
in  1838  commenced  to  straighten  a  small  stream  which 
flowed  principally  through  his  farm,  and  merely  touched 
the  suspenders*  march  at  two  points,  with  the  view  of 
making  it  run  close  to,  and  parallel  with,  the  march-dyke 
for  about  three  hundred  yards,  the  suspenders  pre- 
sented an  application  to  the  Sheriff  of  Stirlingshire  to 
interdict  the  operation,  as  injurious  to  their  property. 
Lowis  became  a  party  to  the  suspension, — in  the  prayer 
of  which  M'Farlane  craved  the  Sheriff  to  *'  appoint  a 
person  or  persons  of  skill  to  be  named  by  your  Lord- 
ship or  the  parties,  to  examine  and  report  upon  the 
proposed  alteration  of  the  channel  of  the  bum."  The 
Sheriff  appointed  a  Mr  Blackadder  to  report  as  craved; 
and  on  considering  the  report  of  that  person — who 
stated  that  the  operation  was  beneficial  rather  than 
otherwise  to  the  property  of  the  suspenders — ^bis  Lord- 
ship (October  1838)  recalled  the  interdict  which  had 
been  granted,  reserving  to  the  suspenders  any  claim 
for  damages  competent  to  them,  and  found  them  liable 
in  expenses.  On  a  charge  for  these  expenses,  the  pre- 
sent suspension  (on  caution)  was  brought^  on  the  grounds 
mainly  stated  in  the  reduction ;  and  they  likewise  raised 
an  action  to  set  aside  the  grounds  and  warrants  of  the 
Inferior  Court  process,  and  for  damages.  The  reasons 
were,  that  there  were  no  g^unds  for  having  subjected 
the  suspenders  in  expenses,  but,  on  the  contrary,  good 
grounds  for  having  interdicted  as  originally  craved,  in 
respect  the  operations  would  injure  their  property. 

'*  Quarto,  The  former  channel  of  the  said  burn  was,  except 
at  one  place,  at  a  very  considerable  distance  from  the  foresaid 
march-dyke  and  the  pursuers*  lands,  and  the  pursuers  did  not  appre- 
hend any  injury  from  it;  but  the  defenders,  or  the  said  Randal  WiU 
liam  Callender,  acting  with  the  approbation  and  tanction  of  the 
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BBid  Other  defender,  the  said  Robert  Lowiii,  has  illegally  and 
unwarrantably,  to  an  extent  of  near  300  paces,  altered  the 
course  or  channel  of  the  said  burn,  and  has  diverted  the  burn 
into  a  new  channel,  which  approaches  within  two  feet  or  there- 
by of  the  foresaid  march-dyke  and  the  pursuers'  lands,  and 
thereby  has  endangered  the  march-dyke,  and  placed  it  in  con- 
rinaal  risk  of  being  thrown  down,  and  has  exposed  the  pursuers* 
lands  to  continutil  risk  of  injury,  whereby  the  pursuers  will 
eventually  be  put  to  considerable  expense  by  repairs  on  the  said 
march-dyke,  and  the  value  of  their  property  be  deteriorated. 
Qtfin/o,  That  though  the  said  Sheriff,  on  a  pretended  report  of 
Alexander  Blackadder,  land-surveyor  in  Stirling,  recalled  the 
interlocutor  of  interim  interdict  first  pronounced  by  him,  and 
pronounced  the  said  decree  or  decrees,  yist  the  said  report  is 
erroneous  and  unfounded  in  various  of  its  statements  and  in  its 
conclusions,  and  the  said  decrees  founded  thereon  are  also  er- 
roneous and  illegal ;  for,  since  the  same  were  pronounced,  the 
said  burn,  as  so  diverted  from  its  old  channel,  and  made  to  run 
in  said  new  channel  by  the  said  defenders,  or  the  said  Randal 
William  Callender,  with  the  approbation  and  sanction  of  the 
said  Robert  Lowis,  has  actually  injured  and  damaged  the  said 
march-dyke,  and  the  pursuers'  lands  and  property :  Therefore," 
&c. 

And  they  concluded  that 
"  the  said  Randal  William  Callender  and  Robert  Lowis,  or 
at  least  the  said  Robert  Lowis,  ought  and  should  be  decerned 
and  ordained,  by  decree  foresaid,  to  bring  back  or  restore  the 
said  bum  to  its  former  channel,  and  to  replace  the  said  march- 
dyke  and  the  bed  and  banks  of  the  said  burn,  as  near  as  may  be, 
in  their  former  state :  Or  at  least,  it  ought  and  should  be  found 
and  declared,  by  decree  foresaid,  that  the  said  Robert  Lowis  is 
bound  to  take  immediate  and  effectual  means  co  protect  the 
said  march-dyke  and  the  pursuers'  property  from  all  risk  of 
future  injury,  in  consequence  of  the  alteration  in  the  course  of 
the  said  burn,  and  he  ought  and  should  be  decerned  and  ordain- 
ed immediately  to  execute  the  necessary  works  for  that  purpose; 
and  failing  bis  doing  so,  the  pursuers  ought  and  should  be 
authorised  and  empowered  to  make  the  operations  necessary  for 
the  above  purpofie  at  the  expense  of  the  said  Robert  Lowis: 
And  the  said  Randal  William  Callender  and  Robert  Lowis 
ought  and  should  be  decerned  and  ordaided  to  make  payment 
to  the  pursuers  of  the  sum  of  £40  Sterling,  or  such  other  sum 
aa  shall  be  ascertained  to  be  the  damage  done  to  the  said  march- 
dyke  and  the  pursuers*  lands,  by  the  change  of  the  channel  of 
the  said  burn.*' 

The  defenders,  Callender  and  Lowis,  gave  in  de- 
fences denying  the  allegations  in  the  summons,  and 
averring  thai  the  operation  had  been  rendered  much 
more  complete  than  the  one  recommended  by  Mr 
Blackadder  in  his  report  (the  nature  of  the  alleged 
improvement  was  set  forth),  in  consequence  of  which 
not  only  no  injury,  it  was  stated,  could  arise  to  the 
suspenders,  but  the  course  of  the  burn,  as  altered,  would 
prove  beneficial  to  the  property  of  the  suspenders. 

The  defender,  Callender,  ceased  to  hold  his  farm 
aAer  Martinmas  18399  but  the  other  defender,  Lowis, 
had  completed  the  operations  which  had  been  com- 
menced by  Callender. 

It  was  pleaded  in  defence — 1 .  That  in  the  circum- 
stances stated,  there  were  no  grounds  for  complaint, 
or  for  reducing  the  Inferior  Court  process ;  and,  be- 
sides, the  pursuers  were  barred  from  reducing  the  de- 
cree of  the  Sheriff,  or  from  challenging  the  operations 
in  question.  2.  Mr  Blackadder's  report  having  been 
obtained  on  the  pursuer's  own  application,  and  on  con- 
sent of  both  parties,  who  selected  this  as  the  proper 
mode  of  ascertaining  the  facts,  was  conclusive  against 
both  parties:  Rowat  v.  Whitehead,  17th  November 
1826;  5  S.  and  D.,  19.  Halket  v.  Earl  of  Elgin,  9th 
February  1831,  9  S.  and  D.,  412.  3.  The  conclusion 
to  have  the  burn  restored  to  its  former  course  was 


improperly  directed  against  the  defender,  Callender, 
who  had  ceased  to  have  any  connection  with  the  sub- 
jects. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  2l8t  January  1842. — The  Lord  Ordinary  having  heard 
parties  in  the  conjoined  processes  of  suspension  and  reduction, 
and  considered  the  record,  repels  the  reasons  of  suspension ;  finds 
the  letters  orderly  proceeded ;  sustains  the  defences  against  the 
reductive  and  declaratory  conclusions ;  assoilzies  the  defenders 
against  these  conclusions,  and  decerns ;  and  with  respect  to  the 
conclusion  for  damages,  appoints  the  cause  to  be  enrolled  among 
the  motions,  in  order  that  the  parties  may  say  how  they  wish  ic 
to  be  disposed  of:  Finds  the  snspender  and  pursuer  liable  in 
the  expense  of  discussing  the  reasons  of  suspension,  and  the  de- 
claratory and  reductive  conclusions  of  the  reduction ;  appoints 
an  account  thereof  to  be  given  in,  and,  when  lodged,  remits  to 
the  auditor  to  tax  the  same,  and  to  report. 

"  Note. — The  question,  both  in  the  suspension  and  in  the 
reduction,  is,  whether  the  Sheriff's  interlocutor  was  right  when 
it  was  pronounced  ?  And  this  is  settled  by  the  facts,  that  when 
the  pursuer  challenged  an  operation  begun  by  the  defenders  upon, 
their  own  property,  on  the  ground  of  its  being  injurious  to  him, 
he  craved  a  remit  to  a  person  of  skill,  to  be  named  by  the  She- 
riff; that  the  Sheriff  named  a  person,  who  was  not  objected  to  ; 
that  the  person's  report  was,  that  the  operation  was  absolutely 
beneficial  to  the  eomplainer.  What,  in  these  circumstances, 
could  the  Sheriff  do,  bat  recal  the  interdict,  Mrith  expenses,  rs* 
serving  the  pursuers'  right  to  damages  if  injury  was  done. 

"  He  now  say^  that  subsequent  injury  has  occurred.  But  in- 
stead of  going  on  only  with  his  claim  of  damages,  he  insists  that 
the  original  decree  shall  be  suspended  and  reduced,  these  being 
the  decrees  obtained  in  consequence  of  the  remit  craved  by 
himself. 

"  If  the  damages  be  not  settled  privately,  the  Lord  Ordinary 
recommends  another  remit.  If  this  be  not  agreed  to,  he  must 
send  this  conclusion  to  the  issue  clerks ;  but  the  party  who 
makes  this  necessary  may  possibly  have  to  pay  for  it." 

The  suspenders  reclaimed,  praying  the  Court 
"  to  recal  and  alter  the  foresaid  interlocutor;  and  in  the  process 
of  reduction,  declarator  and  damages,  to  reduce,  declare  and  de- 
cern, in  terms  of  the  conclusions  of  the  libel ;  and  in  the  suspen- 
sion to  suspend  the  letters  and  charge  simpliciter,  and  to  find 
the  pursuers  and  suspenders  entitled  to  expenses;  or  to  do 
otherwise  in  the  premises  as  to  your  Lordships  may  seem  just." 

But  the  Court 
**  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as,  in 
the  suspension,  the  Lord  Ordinary  repels  the  reasons  of  suspen- 
sion, and  finds  the  letters  orderly  proceeded ;  and  in  the  reduc* 
tion  and  declarator,  repels  the  reasons  of  reduction  and  assoilzies 
the  defenders  from  these  conclusions  of  the  libel ;  adhere  also 
to  the  interlocutor,  in  so  far  as  the  Lord  Ordinary  sustains  the 
defences  against  the  first  alternative  of  the  declaratory  conclu- 
sions, and  assoilxies  the  defenders  from  these,  and  so  far  refuse 
the  player  of  the  reclaiming  note  :  Recal,  in  hoc  statu,  the  finding 
as  to  the  other  declaratory  conclusions ;  and  with  respect  to  these 
conclusions,  and  to  the  conclusion  for  damages,  remit  to  the 
Lord  Ordinary  to  ascertain,  1.  Whether  the  defender,  Lowis, 
has  done  every  thing  which  was  incumbent  on  him,  in  the  cir- 
cumstances of  the  case,  to  protect  the  march-dyke  and  pursuers* 
lands  from  injury  in  consequence  of  the  alteration  in  the  course 
of  the  burn  ?  2.  If  be  has  not  done  so,  what  further  operations 
should  be  performed,  or  changes  made  by  him?  3.  Whether  any 
damage  has  been  done  to  the  march'dyke  and  the  pursuers'  lands 
by  the  change  of  the  channel  of  the  burn?  Adhere  also  to  the  ex- 
penses found  due  by  the  interlocutor,  and  reserve  the  question 
of  further  expenses  as  to  the  defender,  Lowis ;  but  as  to  the  de- 
fender, Callender,  find  him  entitled  to  additional  expenses,  and 
assoilzie  him  from  this  process,  as  having  no  longer  any  interest 
therein,  and  decern." 

Lord    Ordinary,  Cockburn,  for  Jeffrey Act.  Napier ;   G. 

and  W.  Napier,  W.S.,  Agents. — Ah.  R.  Thomson,  James 
'Donaldiion;  John  Richardson,  W.S.,  Agent, —  F.  Clerk, -^ 
fG.D.F.J 
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4th  June  1842. 
First  Division (H.B.) 

No.  200. — Sib  William  Rae  (Her  Majestifs  AdoO" 
catejy  Compiainer,  v.  John  Douglas,  Respondent. 

Small-Debt  Act — Arrestment  on  dependence — Fees — Declared 
irregular  and  illegal.  Is/,  to  issue  and  charge  a  fee  for  precepts 
of  arrestment  on  the  dependence  of  small-debt  actions;  and,  2. 
to  give  discount  on  fees  to  pursuers,  especially  without  provide 
ing  that  the  full  fees  should  not  afterwards  be  charged  as  ex- 
penses  against  the  defenders. 

Sir  William  Rae,  her  Majesty's  Advocate,  presented 
a  petition  and  complaint,  stating,  that  in  the  discharge 
of  his  public  duty,  he  found  it  necessary  to  bring  under 
the  notice  of  the  Court  <'  certain  malversations  in  office 
of  John  Douglas,  writer  in  Glasgow,  clerk  to  the  Jus- 
tices of  the  Peace  within  the  county  of  Lanark."    The 
first  alleged  malversation  was, — ^that  though  the  Justice 
of  Peace  Small-Debt  Act  (6  Geo.  IV.  c.  48,)  distinctly 
enumerates  the  fees  of  the  clerk  and  other  officers  of 
court,  declaring  (§  17),  **  that  the  following,  and  no 
other  or  higher  fees  shall  be  allowed ;"  and  (§  19)  ^'  that 
if  any  clerk  or  depute-derk  of  the  peace,  or  any  con* 
stable  or  other  officer,  shall  exact  or  take  from  any 
party  in  a  case  of  small-debt,  any  fee  not  expressly 
authorised  by  this  Act,  or  any  higher  rate  or  fee  than 
is  authorised  thereby,  the  person  so  offending  shall  be 
liable  to  a  penalty,"  &c. ;  and  though  no  authority  was 
given  by  the  Act  to  issue  precepts  or  warrants  to  ar* 
rest  on  the  dependence  of  small-debt  actions,  yet  the 
respondent  and  his  deputies  had  been  in  the  habit, 
since  his  appointment  to  the  office  of  clerk,  of  issuing 
such  precepts  without  any  authority,  and  exacting  for 
each  of  them  a  fee  of  one  shilling.     The  second  alleged 
malversation  was, — ^that  the  respondent  was  in   the 
habit  of  <*  giving  an  allowance  or  discount  upon  the 
regular  fees  to  certain  parties  taking  out  a  number  of 
complaints,  and  who  may  be  styled,  as  it  were,  whole- 
sale dealers  in  litigation  in  the  Small-Debt  Court,  while, 
at  the  same  time,  the  full  fees  are  apparently  charged 
against  those  parties  in  these  complaints  by  a  false 
marking  on  the  back  thereof,  or  in  the  act  book,  by  the 
clerk  of  court,  and  they  consequently  get  them  included 
in  their  decrees,  and  recover  them  from  the  defenders 
in  all  cases  in  which  they  are  successful.    The  obvious 
tendency  of  this  arrangement  is  to  increase  litigation 
in  the  small-debt  court  of  the  Justices  of  the  Peace, 
by  holding  out  a  premium  or  bonus  to  pursuers  to  bring 
their  cases  into  that  court,  by  giving  them  an  undue 
advantage,  to  the  prejudice  of  the  defenders,  and  evi- 
dently for  the  object  of  increasing  the  emoluments  of 
the  clerk  of  court."   On  these  allegations  the  petitioner 
prayed  the  Court,  '<  upon  due  inquiry,  and  admission 
or  proof  of  the  premises,  to  find  that  the  said  John 
Douglas  has  been  guilty  of  malversation  in  his  said 
office,  and  in  respect  thereof,  to  inflict  such  punishment 
upon  him,  by  suspension  from  office,  pecuniary  penalty, 
censure  or  otherwise,  as  to  your  Lordships,  in  the  whole 
circumstances,  shall  seem  meet,  and  to  find  him  liable 
in  expenses." 

Mr  Douglas  admitted,  that  till  the  present  complaint 
was  served  upon  him,  but  not  since,  the  practices  now 
complained  of  existed ;  but  to  the  first  of  the  charges 
of  malversation  founded  upon  them,  he  answered,  that 
the  practice  nut  only  existed  during  the  whole  period 
while  his  predecessor  held  the  office,  but  had  been  in- 


variably observed  in  Lanarkshire,  and  in  almost  all  the 
other  counties  of  Scotland,  from  the  institution  of  the 
Justice  of  Peace  Small-debt  Court.  The  practice  had 
not  originated  with  the  clerks  of  the  peace ;  for  in  1832, 
several  years  before  the  respondent's  appointment,  the 
Justices  of  Lanarkshire,  at  a  statutory  meeting  of  the 
Quarter- Sessions,  and  in  the  exercise  of  powers  sup- 
posed to  be  conferred  upon  them  by  the  23d  section 
of  the  Act,  which  empowers  them,  <'  from  time  to  time, 
to  make  such  rules  and  orders  as  they  shall  find  to  be 
necessary  and  most  conducive  for  carrying  into  effect 
the  purposes  of  this  Act,  such  rules  and  orders  not 
being  inconsistent  with  any  of  the  express  enactments 
or  conditions  therein  contained,  or  otherwise  contrary 
to  law," — issued  the  following  regulation : 

"  The  Justices,  in  respect  that,  in  cases  of  small-debt  com- 
plaints, it  is  often  of  importance  to  the  complainer  to  have  an  op- 
portunity of  securing  the  effects  of  bis  debtor  before  the  day  of 
hearing  the  cause,  autboiises  the  clerk,  when  required  to  do  so, 
to  grant  warrant  or  precept  to  arrest  the  effects  of  the  person 
complained  sgaiast,  for  which  a  fee  of  one  shilling  shall  be  pay- 
able." 

In  like  manner,  under  the  first  Sheriff-Court  Small- 
debt  Act,  which  on  this  point  is  verbatim  the  same 
with  that  of  the  Justices,  it  is  understood  that  the  She- 
riff-clerks were  in  the  practice  of  issuing  and  charging 
for  precepts  of  arrestment  on  the  dependence,  in  the 
very  manner  now  complained  of. 

To  the  second  charge — of  giving  a  discount  on  the 
regular  fees  to  parties  taking  a  number  of  complaints— r 
the  respondent  answered^  that  in  giving  these  discounts, 
be  had  only  followed  the  practice  of  the  depute  Sheriff- 
olerk  at  Glasgow ;  and  so  far  from  suspecting  there 
was  any  irregularity  in  giving  such  discounts,  he  had 
prominently  stated  the  fact  in  an  official  return  to  the 
Home  Office  in  1838.  No  dissatisfaction  with  the 
practice  was  intimated  till  1841,  when  the  respondent 
immediately  ordered  it  to  be  discontinued. 

At  advising. 

Lord  President — ^The  charges  against  the  respondent  are 
made  in  very  pointed  terms,  hot  after  considering  the  answers, 
it  appears  to  me  that  the  justice  of  the  case  will  be  satisfied  by 
our  declaring  our  opinion  of  the  practices  complained  of.  At 
to  the  practice  of  granting  preoepts  of  arrestment  on  the  depen- 
dence of  small-debt  actions,  I  am  clear  that  it  ought  not  to  ba 
sanctioned.  Whether  or  not  the  granting  of  such  arrestments 
be  for  the  convenience  of  one  party  or  other,  it  is  not  autho- 
rised by  the  Statute,  and  must  be  discontinued.  1  see,  however, 
that  it  has  etisted  for  a  long  time,  and  has  been  followed  in  the 
Sheriff  Court.  This  affords  a  strong  defence  to  the  respondent, 
as  showing  that  he  has  not  been  intentionally  wrong.  He  finds 
the  practice  in  existence,  and  he,  moreover,  produces  a  reaolu- 
tion  of  the  Justices,  expressly  authorising  the  clerk  to  issue  audi 
warrants,  and  charge  one  shilling  for  each  of  them.  The  Jus- 
tices had  no  power  to  pass  such  a  resolution ;  and  the  clerk,  by 
looking  attentively  to  the  Statute,  might  have  seen  caose  to 
doubt  if  he  could  safely  act  upon  it;  but  still,  its  existence  is 
sufficient  to  satisfy  us  that  here  no  corruption  is  proved.  It 
seems  enough  for  us  to  declare,  that  the  continuance  of  the 
practice  will  not  be  sanctioned.  As  to  the  other  matter  of  giving 
discounts,  I  must  express  a  similar  opinion.  It  is  not  the  pro- 
per wsy  of  bringing  business  to  Court,  and  therefore  ought  not 
to  be  sanctioned.  I  see  no  groaod,  however,  for  impugning  the 
respondent's  motives.  There  is  not  only  the  length  of  time,  bm 
a  similar  practice  appears  to  have  existed  in  the  Sheriff. Court, 
though  it  is  no  doubt  true,  as  observed  in  the  replies,  that  an 
improper  practice  in  one  Court  will  not  justify  the  same  practice 
in  another.  The  respondent  says  he  allowed  the  discounts 
out  of  favour  to  the  parties;  but  then  he  should  have  taken  care 
that  the  deduction  allowed  to  the  pursuer  was  not  afterwards 
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cbaiyed  agunst  the  defender.  It  ia  plain,  however,  that  the 
practice  could  not  put  any  additional  fees  into  the  respondent's 
pocket,  and  cannot  form  a  ground  of  personal  exception  against 
bim.  I  am  of  opinion,  then,  that  instead  of  pronouncing  any  cen- 
aure  or  personal  findings  against  Mr  Douglas,  it  will  be  suffi- 
cient to  declare  that  the  practices  complained  of  ought  not  to 
be  continued,  and  that  if  they  are  continued,  the  consequences 
will  be  serious. 

laird  Giliie», — I  am  of  the  same  opinion.  The  practices  are 
undoubtedly  illegal,  but  the  excuse  is  sufficient ;  and  all  that  is 
necessary,  is  simply  to  declare  the  illegality.  I  cannot  see 
what  end  could  be  proposed  in  inflicting  punishment,  which,  as 
tbe  respondent  is  not  morally  culpable,  is  not  deserved,  and 
which,  rooreorer,  could  be  of  no  use  by  way  of  example,  as  the 
practices  hare  ceased. 

J^nrd  Mackenzie'^'l  agree  as  to  both  points.  The  practices 
were  incorrect,  but  they  involve  nothing  of  personal  delinquency, 
and  indeed  nothing  even  of  gross  neglect.  The  respondent 
might  fall  into  the  practices  naturally,  and  it  would  be  hard  to 
censure  him  for  not  looking  more  narrowly  into  the  power  of  the 
Justices.  It  was  proper  to  atop  when  the  irregularity  was  point- 
ed ont ;  and  in  point  of  fact,  Bir  Douglas  did  immediately  stop. 

Lord  FuUerion  absent. 

The  Court  pronounced  the  following  interlocutor : 

'*  Find  that  the  practices  complained  of  are  irregular  and  ille- 
gal, and  prohibit  the  continuation  thereof;  but  find,  that,  in  the 
circumstances  of  the  case,  it  is  not  necessary  to  award  any  sen- 
tence of  punishment  or  censure  against  the  respondent,  and  de- 
cern." 

Act.  Solidtor-General  (M'Neill),  Urquhart;  James  Tytler, 
W.S.,  Agent,  —  AU.  Anderson;  James  Peddle,  jun.,  W.S., 
Agtnt — N.  Oerk [H.B.] 

Ath  June  1842. 

FiEBT  Division. — (H.  B.) 

No.  201^-— Ambrose  Gbimshaw  and  Others,  Sui' 
penderSy  v.  John  Malcolm,  Respondent, 

Debtor  and  Creditor — Donation — Bankrupt — Bill  of  Exchange 
^—A  party,  after  being  discharged  on  a  compo9ition-contfactf 
granted  to  one  o/hii  crediton,  who  had  not  claimed  in  the  sequeu' 
tration,  a  bill  for  thefuU  amount  of  his  debt.  Suspension  of  a 
charge  on  this  bill  rejfused,  in  the  absence  ofang  averment  that 
ii  had  been  obtained  from  the  granter  through  fraud  or  concuS' 
Mton. 

Joseph  Grimsbaw,  post-master  in  Glasgow,  having 
become  indebted  to  John  Malcolm,  hay-dealer,  Falkirk, 
in  the  sum  of  £71.  12.  10.,  he,  along  with  his  father, 
Ambrose  Grimshaw,  granted  a  bill  for  the  amount,  of 
date  28th  September  1840,  and  payable  at  three  months. 
The  bill  was  discounted  at  Falkirk,  but  on  the  16th  of 
October,  during  its  currency,  the  estates  both  of  Joseph 
Grimshaw  and  Ambrose  Grimshaw  were  separately 
sequestrated.  The  bankrupts  obtained  their  discharge, 
on  a  composition,  in  the  beginning  of  April  1841. 
Shortly  after,  on  the  28th  April,  Malcolm  who  had  not 
claimed  in  the  sequestration,  obtained  from  Joseph  and 
Ambrose  Grimshaw  a  new  bill  for  £71.  12s.,  in  lieu  of 
the  former  one  for  the  same  amount  which  had  fallen 
due  subsequent  to  the  sequestration.  When  this  bill  fell 
due  it  was  protested  for  non-payment;  and  diligence  hav- 
ing been  used  upon  it,  an  arrangement  was  made,  by 
which  Joseph  and  Ambrose  Grimshaw,  on  15th  February 
1842,  granted  two  new  bills,  being  the  amount  of  the 
former  bill  for  £71.  128.,  with  interest  and  expenses. 
The  one  of  these  bills,  bearing  the  additional  names  of 
James  Richard,  and  James  Brown  Adams,  was  for 
£36.  3. 5.,  payable  at  two  months ;  and  the  other,  with- 
out any  additional  names,  was  for  £36.  18.  5.,  payable 
at  five  months. 


Tbe  former  of  these  bills  having  fallen  due  and  been 
protested  for  non-payment  shortly  after  Joseph  Grim- 
shaw had  again  been  sequestrated,  a  charge  was  givea 
upon  it.  This  charge  is  the  subject  of  the  present 
note  of  suspension,  in  support  of  which  the  suspenders 
— averring  (art.  6),  that  "  a  few  days  after  the  date  of 
their  discharge,  the  charger  prevailed  upon,  and  in- 
duced the  complainers,  Ambrose  and  Joseph  Grim- 
shaw, to  grant  him  a  bill  for  £71.  12s.,  being  the  full 
amount  of  the  claim  the  charger  had  against  the  said 
Joseph  Grimshaw  previous  to  their  sequestration.  No 
value  was  given  for  this  bill  to  either  of  the  acceptors," 
— -plectded,  1.  There  being  no  debt  due  by  the  com- 
plainer,  Ambrose  Grimshaw,  to  the  charger,  under  the 
bill  charged  on,  and  the  only  value  given  by  the  charger 
being  for  the  furnishings  of  hay,  under  the  original  bill 
for  £71.  12s.,  dated  prior  to  April  1841,  and  the  com- 
plainer  being  discharged  of  all  debts  granted  prior  to 
that  period,  on  payment  of  a  composition,  the  charger 
cannot  legally  demand  any  sum  beyond  the  amount  of 
that  composition.  2.  The  other  complainers  having 
received  no  value  for  the  bill,  and  none  having  truly 
passed,  excepting  for  the  said  original  furnishing  of 
hay,  no  claim  lies  against  them.  3.  Unless  the  charger 
could  allege  and  prove  any  other  value  given  subse- 
quent to  the  date  of  the  sequestration,  it  is  illegal  and 
incompetent  in  him  to  demand  more  than  the  amount 
of  the  composition,  which  would,  in  law,  be  to  claim, 
an  undue  preference ;  and  as  no  other  value  can  be 
stated  or  proved,  the  present  charge  ought  to  be  sus« 
pended. 

The  charger  denied  that  he  had  used  any  undue 
means  to  obtain  the  bills  from  the  suspenders,  and 
averred  his  belief,  that  in  granting  them,  the  suspen- 
ders "  were  actuated  partly  by  a  sincere  desire,  at  the 
time,  to  prevent  the  charger  from  suffering  loss  in 
transactions  in  which  he  had  derived  little  or  no  profit, 
and  partly  from  the  expectation  that,  by  acting  in  the 
manner  they  did,  the  charger  would  be  induced  to  con- 
tinue to  supply  them  with  hay  upon  credit ;  in  this 
expectation  they  were  not  altogether  disappointed ;  the 
charger  subsequently  sold  and  delivered  hay  to  Joseph 
Grimshaw  upon  credit,  to  the  extent  of  about  £25, 
more  than  one-half  of  which  remains  unpaid." 

The  cliW^eT pleaded — I.  There  was  a  moral  obliga- 
tion on  the  Messrs  Grimshaw,  notwithstanding  their 
discharge,  to  pay  their  debts  in  full  if  they  had  it  in 
their  power.  Such  an  obligation  has  been  recognised 
in  law.  Sutherland  v.  Mackay,  14tb  January  1830,  S. 
and  D.,  Vol.  VIII.  p.  313 ;  Roy  v.  Secular,  18th  June 
1831,  S.  and  D.,  Vol.  IX.  p.  7G6.  2.  At  all  events,  it 
is  always  competent  to  a  party  to  make  an  irrevocable 
donation.  3.  If  the  Messrs  Grimshaw  had  meant  to 
challenge  their  agreement  to  pay  the  charger's  debt  in 
full,  it  was  incumbent  on  them  to  have  suspended  the 
charge  on  the  promissory-note  for  £71.  12s.,  instead 
of  granting  renewed  promissory-notes,  with  additional 
security  in  respect  of  one  of  them.  4.  The  charger  is 
not  in  the  position  he  would  have  been  if  the  Messrs 
Grimshaw  had  not  agreed  to  pay  his  debt  in  full.  In 
consequence,  he  refrained  from  exacting  the  composi- 
tion on  his  debt,  while  Joseph  Grimshaw  is  again  se- 
questrated. 6.  If  one  party  to  a  bill  or  promissory- 
note  is  legally  bound  in  payment,  his  co-obligants  are 
also  bound,  although  such  co-obligants  may  not  have 
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received  any  value  for  interposing  their  security.  6. 
There  is  no  statement  in  the  note  of  suspension  which 
can  sanction  the  passing  of  it  without  caution  or  con- 
signation. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  I9tk  Ma\f  1842 The  Lord  Ordinary,  in  respect  it  it  ad- 

mitted  by  the  suspenders,  (article  6.)  that  they  granted  a  bill 
to  the  charger  for  the  full  amount  of  bis  original  debt,  after 
their  discharge,  and  subsequently  granted  the  bills  in  question, 
refuses  tbe  note :  Finds  no  expenses  due." 

The  suspenders  reclaimed.     At  advising, 

Lord  President. — Had  the  suspenders  alleged  that  they  had 
in  any  way  been  concussed  into  the  granting  of  these  bills,  in- 
vestigation must  have  been  allowed.  But  there  is  no  allega- 
tion to  this  effect,  and  there  is  no  appearance  of  any  improper 
influence  having  been  used.     We  must  refuse  tbe  note. 

Lord  Gillies, — I  am  of  tbe  same  opinion.  In  consequence 
of  the  discharge  in  the  sequestration,  the  obligation  to  pny  the 
original  bill  was  extinguished ;  but  tbe  suspenders  voluntarily 
agreed  to  pay  it,  from  no  deception  or  concussion  having  been 
used,  but  merely,  as  averred  by  the  charger,  in  hope  of  future 
benefit.  There  are  instances  of  bankrupts,  who  have  obtained 
their  discharge,  coming  forward  at  a  future  period  and  paying 
the  whole  amount  of  their  debt.  Suppose,  in  any  such  in- 
stance, the  bankrupt,  instead  of  paying  money  over  tbe  table, 
were  to  grant  bills  for  the  amounts— oould  be,  when  these  bills 
fell  due,  plead  his  discharge  as  exempting  him  from  liability  to 
pay? 

Lord  Mackenzie There  is  no  doubt  that,  under  the  Sta- 
tute, these  bankrupts  were  discharged  from  all  the  debts  con- 
tracted before  sequestration,  and  thnt  the  only  claim  which  any 
debtor  could  have  enforced  against  them  was  for  the  amount  of 
the  composition,  and  nothing  more.  Now,  had  it  been  averred 
here  that  the  suspenders  had  been  concussed,  or  even  that  they 
bad  acted  in  error — that  tjiey  had  mistaken  the  law,  and  thought 
that,  notwithstanding  of  the  discbarge,  they  were  still  liable  to 
be  sued  for  the  debt,  and  offered  to  prove  this, — tbe  case  would 
perhaps  have  been  different.  But  tbe  suspenders  won't  aver 
this.  They  don't  say  they  acted  unwittingly ;  while  there  is 
an  averment  by' tbe  charger  which  gives  by  no  means  an  im- 
probable account  of  their  iqotives.  I  think  we  must  refi^se  the 
note. 

Lord  FuUerton  absent. 

The  Court  refused  the  note* 

Lord  Ordinary,  Murray — For  Suspenders,  Robertson; 
Charles  Fisher,  S.S.C.,  Agent. — For  Charger,  Smith;  James 
Burn,  W.S.,  Agent N.  Clerk |  H.B.  | 


4th  June  1 842. 
.    Second  DivigioN— (G.  D.  F.) 
No.  202. — Christopher  Wood,  Pursuer,  v.  Robert 
Anstrutber  and  James  Renton,  Defenders. 

Obligation — Contract — Condition — Life-Policy — In  security  of 
a  loan,  the  debtor  conveyed  to  the  lender  certain  policies  of  in- 
surance on  his  life,  and  under  an  obligation  to  advance  the  ne^ 
cessary  premiums  to  the  lender,  who  became  bound  to  keep  up 
the  policies  during  the  debtors  life,  and  to  pay  the  premiums  as 
they  fell  due.  The  debtor  became  bankrupt ;  and  having  fallen 
into  arrear  of  the  premiums,  and  being  unable  to  implement  the 
agreement,  the  lender  brought  an  action  to  be  freed  of  the  ob- 
ligation of  continuing  to  pay  the  premiums  to  his  own  loss,  and 
to  have  it  found  that  he  was  entitled  to  sell  the  policies,  and  to 
apply  the  price  in  extinction  of  the  premiums  in  arrear,  and 
towards  payment  of  the  principal,  and  aUo  to  have  it  found 
(hat  the  arrangement  was  at  an  end —  The  Court  decerned  in 
terms  of  the  libel. 

The  defender,  Mr  Anstruther,  borrowed  from  the 
pursuer  the  sum  of  £10,000,  and  for  this  sum  he  grant- 
ed Uis  personal  bond  on  17th  March  1835.    By  another 


bond  of  the  same  date,  narrating  the  previous  one, 
Anstruther  conveyed  to  the  pursuer  certain  policies  of 
insurance  which  had  been  effected  on  his  life,  for  tbe 
better  securing  to  the  pursuer  the  sum  lent  by  him  on 
the  first  bond,  and  in  order  that  they  might  be  kept  up 
and  made  effectual,  he  became  bound  to  pay  annually 
to  the  pursuer  the  sums  or  premiums  annuall}'  due  on 
the  policies,  amounting  in  Uie  aggregate  to  £285.  5.  5, 
besides  any  sums  that  should  become  exigible  as  extra 
premiums.  Wood  was  taken  bound,  on  his  part,  to 
pay  the  premiums,  and  to  keep  up  the  insurances  dur- 
ing Anstruther's  life,  and  so  soon  as  the  sums  assured, 
or  any  part,  became  payable,  to  apply  the  same  towards 
the  extinction  of  the  loan.  As  an  additional  security, 
the  bond  conveyed  to  Wood  the  lands  of  Caiplie  and 
Thirdpart ;  but  as  these  were  entailed,  the  deed  con- 
tained the  usual  proviso,  that  the  conveyance  should 
not  be  held  to  infer  contravention,  and  'that  any  adju- 
dication or  legal  diligence  should  only  attach  the  rents, 
maills  and  duties,  for  no  other  than  Mr  Anstruther's 
lifetime. 

The  summons  set  forth, 

"  That  tbe  pursuer  advanced  tbe  foresaid  principal  sum  of 
£10,000  Sterling,  and  accepted  of  the  foresaid  polides  of  in- 
surance in  part  security  thereof,  entirely  in  reliance  on  the  faith 
of  the  said  Robert  Anstruther  regularly  and  punctually  making 
payment  to  bim  of  tbe  yearly  premiums  doe  upon  tbe  same,  in 
terms  of  tbe  obligation  to  that  effect  contained  in  the  bond  and 
disposition  in  security  before  cited :  That  instead,  however,  of 
implementing  the -same  to  any  extent,  the  said  defender  has 
grossly  violated  the  said  obligation,  not  merely  by  not  paying 
any  of  the  said  premiums,  or  yearly  sums  due  upon  the  laid  poli- 
cies of  insurance,  but  has  also,  in  consequence  of  bia  conduct, 
compelled  tbe  pursuer  to  pay  heavy  extra  premiums  on  the  fore- 
said policies,  so  as  to  keep  them  in  force  and  prevent  them  froni 
being  forfeited  :  That  amongst  other  acts  of  misconduct  on  fai» 
part,  in  reference  to  the  said  policies,  and  in  direct  violation  of 
the  obligation  undertaken  by  him.  the  said  Robert  Anstruther, 
while  be  ceased,  at  tbe  term  of  Candlemas  1837.  to  make  pay- 
ment of  any  interest  to  the  pursuer  on  the  foresaid  loin,  thought 
fit  to  leave  this  country  for  America,  having  solicited  and  ob- 
tained an  appointment  to  serve  in  Canada  during  the  rebellion 
in  that  province,  and  this  without  giving  the  least  intimation  to 
the  pursuer  or  to  the  insurance  offlcet  of  his  intention  so  to  do : 
That  in  consequence  of  the  defender's  violation  of  his  obliga- 
tion, and  of  his  failure  to  pay  the  interest  on  tbe  foresaid  prin- 
cipal sum  of  £10,000,  and  the  foresaid  premiums  of  insurance, 
there  is  altogether  now  due  to  the  pursuer,  in  name  of  arrears  of 
interest  and  premiums,  no  less  a  sum  than  about  £4000,  ezclo- 
sive  of  the  principal  sum  itself,  and  a  large  sum  in  name  of 
expenses :  That  while  this  is  tbe  case,  a  great  variety  of  adjudi- 
cations  and  other  diligence  have  been  led  and  used  at  tbe  in- 
stance of  creditors  of  the  said  Robert  Anstruther,  and  his  life- 
rent  of  the  heiittible  subjects  conveyed  to  tbe  pursuer,  also  in 
part  secuiity  of  his  debt,  is  in  eursu  of  being  sold,  under  a  pro- 
cess of  ranking  and  sule  presently  in  dependence/' 

It  then  subsumed, 

"  That,  in  such  circumstances,  and  while  tbe  said  Robert  An« 
strutberis  bankrupt,  and  unable  to  implement  bis  obligations,  the 
pursuer  is  not  bound  to  continue  the  payment  of  tbe  said  yearly 
premiums  upon  the  foresaid  policies  of  insurance,  but  is  entitled 
to  discontinue  the  payment  of  the  same,  and  to  sell  and  dispose 
of  the  whole  of  tbe  foresaid  policies,  and  all  benefits  com  pre- 
bended  under  the  same,  together  with  tbe  relative  oUigations 
undertaken  by  tbe  said  Robert  Anstruther  for  payment  of  the 
annual  premiums  of  insurance  and  others,  contained  in  tbe  fore- 
said  bond  and  disposition  in  security,  and  that  either  by  public 
roup  or  private  bargain,  in  ordinary  form,  and  to  apply  the  prices 
that  may  be  obtained  for  the  same  in  extinction  pro  tamio  of  I  be 
premiums  already  advanced,  or  that  may  be  yet  advanced  oc  paid 
by  him  on  behalf  of  the  said  Robert  Anstruther,  or  otherwise, 
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to  aocoont  of  the  large  sum  of  debt  due  to  him,  u  aforesaid  : 
That  while  entitled  to  absolute  relief  and  indemnification  under 
the  foresaid  bonds,  and  while,  as  already  said,  the  whole  prin- 
cipal sum  of  £10,000  Sterling,  with  the  legal  interest  thereof 
since  Candlemas  1837,  is  still  resting-owing  and  unpaid,  the 
pursuer  is  not  bound  to  increase  or  augment  his  own  loss  and 
liabilities,  by  continuing  the  farther  payment  of  the  said  pre- 
miums of  insurance  for  the  ultimate  benefit  and  behoof  of  his 
bankrupt  debtor,  but,  on  the  contrary,  is  entitled,  as  he  judges 
it  expedient,  to  have  the  whole  of  the  foresaid  certificates  or 
policii!S  of  insurance,  with  the  existing  or  accruing  benefits 
thereby  embraced,  sold  and  disposed  of,  and  the  prices  or  pro- 
ceeds to  be  realised  from  the  sale  applied  for  the  purpose  and  in 
manner  before  mentioned." 

The  conclusions  were  framed  so  as  to  meet  the  objects 
contained  in  the  subsumption.  There  was  likewise  the 
following  conclusion ; 

"  And  farther,  it  ought  and  should  be  found  and  declared,  by 
decree  foresaid,  that  the  obligation  on  the  pursuer,  contained  in 
the  foresaid  bond  and  disposition  in  security,  to  apply  the  sums 
assured  by  the  foresaid  policies,  on  the  same  becoming  payable 
by  the  death  of  the  said  Robert  Anstruther,  in  satisfaction  or 
extinction  of  the  sums,  principal  and  interest,  due  by  him  under 
the  foresaid  bond,  and  to  pay  and  account  to  him,  the  said 
Robert  Anstruther,  or  his  foresaids,  for  whatever  balance  then 
remaining  in  the  hands  of  the  pursuer,  after  satisfying  and  pay- 
ing the  principal  sum  of  £10,000  and  others,  thereby  obliged 
for,  is,  from  and  after  the  sale  or  sales  to  be  effttcted,  as  afore- 
said, void,  extinguished,  and  of  no  force  or  eflfect,  and  that  the 
said  Robert  Anstruther  has  lost  and  forfeited  all  right  and  in- 
terest in  such  obligation,  as  well  as  in  all  benefits  or  advantages 
that  may  arise,  by  or  through  the  said  certificates  or  policies  of 
insurance,  to  the  party  or  parties  purehaaing  the  same  as  afore- 
said, and  that  in  all  time  coming." 

Against  this  action  Anstruther's  trustee,  acting  un- 
der a  trust  for  behoof  of  creditors,  pleaded — That  the 
policies  in  question  were  onl}*  constituted  an  operative 
security  to  the  pursuer,  in  the  event  of  the  defender's 
death,  and  could  not  be  realised  or  disposed  of  during 
the  defender's  lifetime :  That  the  pursuer  was  not  en- 
titled to  sell  the  policies  in  question  without  an  express 
power  of  sale  being  contained  in  the  deed  constituting 
the  security ;  but  no  such  power  was  granted.  And 
further,  it  was  maintained  that  the  proposed  sale  of  the 
policies  was  at  direct  variance  with  the  terms,  meaning, 
and  spirit  of  the  contract  between  the  parties,  and  so 
could  not  be  authorised  or  sanctioned  by  the  Court. 

The  Lord  Ordinary  pronounced  the  following  Inter- 
locutor : 

*'  19/A  March  1842 The  Lord  Ordinary  having  heard  par- 

ties,  and  considered  the  process,  repels  the  defences,  and  declares 
and  decerns  in  terms  of  the  conclusions  of  the  libel,  with  this 
explanation,  that  the  sale  must  be  by  public  auction,  and  on  arti- 
cles and  previous  advertisements  prepared  by  the  clerk,  to  whom 
a  remit  for  this  purpose  is  hereby  made  s  Finds  the  defender 
liable  in  expenses ;  appoints  an  account  thereof  to  be  given  in, 
and,  when  lodged,  remits  to  the  auditor  to  tax  and  to  report. 

"  Noie This  is  not  a  question  under  the  contract  at  all. 

The  defender  has  broken  the  contract  and  cannot  insist  on  its 
atrict  fulfilment.  In  the  situation  tu  which  his  breach  has 
brought  matters,  there  is  no  fair  or  practicable  course  except  to 
sell." 

Renton  reclaimed,  but  the  Court  adhe^'ed. 

Lord  Ordinary,  Cockburn. — Act,  Rutherfurd,  T.  Maitland; 
Wotherspoon  and  Mack,  S.S.C.,  AgcnU. — Ait,  Penney;  Roy 
and  Wood,  W.S.,  Agentt.-^T.  CUrk [G.D.F.J 


7ih  June  1842. 
First  Division (H.  B.) 

No.  203. — Sir  Alexattder  Ramsat,  Pursuer^  v. 
The  Principal  and  Professors  of  tfte  United 
College  o^St  Andrews,  Defenders, 

Mortification — Bursaries — Prescription — A  contract  between  a 
patron  of  bursaries,  and  the  university  where  they  were  to  be 
enjoyed,  agreeing  to  create  a  new  bursary /or  every  £20  addi' 
tional  obtained  from  the  mortified  lands,  reduced,  after  subsist' 
ing  above  forty  years,  on  the  ground  of  its  being  a  violation  of 
the  original  deed  of  mortification,  which  limited  the  number  of 
bursaries  to  three. 

By  deed,  of  date  4th  June  1681,  Master  John  Ram- 
say, minister  of  the  gospel  at  Markincb,  for  the  glory 
of  God,  and  increase  of  piety  and  virtue,  mortified 
his  lands  of  Duniface  <'  for  the  education  and  enter- 
tainment of  three  youths  at  school  and  college  for  the 
space  of  years,"  viz.,  "  one  year  at  the  humanity 

school  in  St  Leonard's  College  at  St  Andrews,  there- 
afler  four  years  in  the  study  of  philosophy  in  the  said 
college,  and  thereafter  other  four  years  at  the  divinity 
in  the  said  town  of  St  Andrews,  making  in  whole  nine 
years'  education."  Sir  Charles  Ramsay  of  Balmain, 
and  Sir  Andrew  Ramsay  of  Abbotshidl,  "they  and 
their  heirs  of  these  said  heritages,"  were  appointed 
''  undoubted  patrons  of  the  said  mortification,  with 
full  power  to  present  either  per  viceSf  or  if  they  caa 
agree  betwixt  themselves,  to  present  three  youths  to 
the  benefit,  and  for  the  space  foresaid,  of  the  surnames 
in  order  following,  viz.,  first,  Ramsay ;  secondly, 
Durham ;  thirdly,  Carnegie ;  fourthly,  Lindsay." 
Failing  either  of  the  patrons,  the  other  was  to  succeed 
to  the  full  patronage ;  and  failing  both,  and  their  heirs 
of  their  heritages  of  the  name  of  Ramsay,  the  Arch- 
bishop of  St  Andrews  was  to  '*  have  the  absolute 
power  of  patronage  to  present  for  the  space  and  bene- 
fit for  the  education  at  schools  above  exprest ;  he  al- 
ways observing  the  surnames  foresaid,  and  in  the 
method  and  order  above  exprest."  It  was  also  pro- 
vided, that  "  when  these  three  youths  shall  have  fol- 
lowed their  study  of  philosophy  in  St  Leonard's  Col- 
lege four  years,  and  their  inclination  thereafter  leadeth 
rather  to  the  study  either  of  physick  or  the  law  than 
to  the  study  of  divinity — each  of  them  shall  have  his 
benefit  of  the  last  four  years, — he  closely  following  his 
inclination  foresaid  in  the  study  of  physick  or  law." 
It  was  further  provided,  that  "  if  any  of  them  go 
abroad  for  the  study  of  physick  or  law,"  they  were  not 
to  leave  Scotland  without  license  from  the  Archbishop 
of  St  Andrews.  "  For  the  better  and  more  sure  ef- 
fectuating" of  the  mortification,  full  power  was  given 
to  the  Principal  and  Masters  of  the  College  to  set  tacks 
and  draw  the  rents  of  the  mortified  lands, — the  Arch- 
bishop of  St  Andrews  being  requested  « to  take  parti- 
cular inspection  from  year  to  year,  to  the  end  the  fore- 
said mortification  may  be  yearly  forthcoming,  and 
faithfully  employed  for  the  use  foresaid."  It  was  fur- 
ther "  expressly  provided,  that  what  shall  be  over  and 
above  the  entertainment  of  the  foresaid  youths,  and 
payment  of  their  regents,  it  shall  be  bestowed  entirely 
upon  the  said  youths  in  three  proportions^  for  buying 
of  books  and  other  neoessariea."  From  1710,  when 
the  deed  of  mortification  took  efiTect,  to  1780,  not  more 
than  three  bursars  were  on  the  fund  at  one  time ;  but 
in  1784|  when  the  value  of  the  lands  mortified  had 
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considerably  increased,  the  Principal  and  Professors  of 
the  United  College,  and  Sir  Alexander  Ramsay  Irvine 
of  Balmain,  who  had  succeeded  to  the  sole  patronage, 
entered  into  a  contract,  which,  after  briefly  narrating 
the  deed  of  mortification,  proceeds  as  follows : 

"  And  whereas,  from  the  conception  of  the  ahove  deed  of  mor* 
tification,  it  it  evident  that  the  mortifier  restricted  the  number 
of  bursars  to  three,  in  respect  of  the  small  revenue  arising  from 
the  fund ;  but  as  there  is  now  a  prospect  of  a  considerable  rise 
in  the  rents  of  the  morti6ed  lands  under  the  administration  of 
the  college,  the  patron  and  administrators  are  on  this  account 
desirous  to  follow  out  the  pious  intentions  of  the  mortifier,  both 
by  making  the  provision  for  each  bursar  adequate  to  the  pur- 
pose intended,  and  by  rendering  the  fund  more  extensively  use- 
ful, by  increasing  the  ndmber  of  bursars — Therefore  they  here- 
by agree  and  declare,  that  as  soon  as  the  fund  will  admit  of  it, 
the  provisions  for  each  bursar  shall  be  increased  from  £15  or 
thereabouts  to  £20  Sterling  yearly,  and  that  as  many  new  bur- 
sars shall  be  added,  with  the  like  provision,  as  the  fund  will 
bear ;  the  surplus,  if  any  be,  not  amounting  to  the  sum  of  £20 
Sterling,  or  a  provision  for  an  additional  bursar,  after  the  pub- 
lick  burdens  and  other  necessary  expenses  are  defrayed,  to  be 
equally  divided  among  the  bursars ;  and  the  said  principal  and 
roasters  bind  and  oblige  tbem,  and  their  successors  in  office,  to 
give  the  said  patron,  and  his  heirs  and  successors,  three  months' 
intimation  previous  to  the  erection  of  every  additional  bursary, 
so  as  he  may  be  thereby  enabled  to  present,  in  terms  of  the  mor- 
tification and  of  this  present  contract  of  agreement/' 

On  the  execution  of  this  contract,  the  number  of 
bursars  was  increased  to  five.  In  1818,  it  was  increased 
to  six;  in  1832,  to  twelve;  and  in  1840,  supposing  a 
bursar  for  every  £20,  the  number  admissible  was 
thirteen. 

Sir  Alexander  Ramsay,  the  present  patron  of  the 
bursaries,  considering  that  the  contract  of  1784  was  an 
illegal  violation  of  the  original  deed  of  mortification, 
raised  a  summons  of  reduction  and  declarator,  in  which, 
calling  the  Principal  and  Professors  of  the  United  Col- 
lege as  defenders,  he  concluded  to  have  it  found  and 
declared, 

**  that  the  defenders  are  bound  to  apply  the  funds  of  the  said 
mortification,  in  terms  of  the  deed  of  mortification,  to  the  en  - 
tertainment  at  college  of  three  youths  of  the  surnames  favoured 
by  the  founder,  to  be  recommended  for  trial,  and  presented  by 
the  pursuer  and  his  successors,  as  patron  of  the  said  bursaries, 
and  admitted  to  the  same  by  the  defenders  as  often  as  one- 
third  of  the  revenues  of  the  mortified  fund  shall  be  set  free  and 
disencumbered  of  the  bursars  now  or  afterwards  incumbent  on 
the  said  fimd,  in  the  order  and  manner  provided  by  the  deed  of 
mortification,  as  nearly  as  the  same  can  be  observed  in  all  re- 
spects." 

Pieaded  by  ihe  pursuer — 1.  The  expressed  will  of 
the  founder  of  a  mortification  is,  by  the  law  of  Scot- 
land, the  rule  for  the  administration  and  application  of 
the  funds  of  the  same.  2.  No  right  to  administer  or 
apply  the  funds  of  a  mortification  in  a  manner  contrary 
to,  or  at  variance  with,  the  expressed  will  of  the 
founder,  can  be  acquired  by  the  administrators  of  the 
same  by  usage  or  by  prescription.  3.  A  party  having 
by  the  will  of  the  founder  a  title  to  insist  that  the  ad- 
ministration and  application  of  the  funds  of  a  mortifi- 
cation shall  be  according  to  the  terms  of  the  deed  of 
foundation,  cannot  be  deprived  of  that  title  by  the  ne- 
gative prescription,  or  by  acquiescence  in  a  contrary 
course  of  administration  atid  application  of  the  funds. 
4.  The  provisions  of  the  alleged  contract  of  1784, 
sought  to  be  reduced  in  this  action,  and  the  practice 
which  has  followed  upon  it,  in  so  far  as  these  are  com- 
plained of  by  the  pursuer,  are  contrary  to  the  will  of 


the  founder  of  the  Ramsay  bursaries,  as  expressed  in 
the  deed  of  foundation,  and  the  said  contract  ought 
therefore  to  be  reduced,  and  the  administration  of  the 
fund  ought  to  be  restored,  in  terms  of  the  conclusions 
of  the  summons. 

Pleeuied  by  the  defenders — 1.  The  agreement  of 
1784  cannot  be  reduced,  inasmuch  as  it  was  not  in- 
consistent with  the  spirit  of  the  original  deed  of  mor- 
tification, but  was  only  a  wise  and  beneficial  adaptation 
of  the  original  regulations  to  the  improved  state  of  the 
mortified  fund,  and  consequently  it  was  not  ultra  vires 
of  the  parties  by  whom  it  was  executed.  2.  The  con- 
tract of  agreement  having  been  entered  into  by  the 
then  patron  and  Principal  and  Professors  of  the  United 
College,  to  whom  the  execution  of  the  founder's  will 
was  intrusted,  and  having  subsisted  and  been  acted 
on  without  challenge  or  interruption  for  upwards  of 
forty  years,  all  right  of  challenge  is  cat  off  by  the  ne- 
gative prescription.  3.  As  that  agreement  was  en- 
tered into  by  a  predecessor  of  the  pursuer,  whom  the 
pursuer  represents,  and  as  the  pursuer  himself  has 
taken  benefit  by  that  contract,  by  availing  himself  of 
the  more  extended  patronage  thereby  conferred  on  him, 
he  is  barred  from  insisting  in  the  present  action  of  re- 
duction. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*l6tb  February  1842.— The  Lord  Ordinary  having  hesvd 
parties,  and  considered  the  process,  repels  the  defences ;  redace^, 
declares,  and  decerns,  in  terms  of  the  condusions  of  the  libel, 
and  finds  no  expenses  due. 

"  iVb/e._The  contract  of  1784  is  a  clear  riolation  of  the  deed 
of  foundation,  and  in  its  most  essential  prorisions. 

**  That  deed  mortified  an  estate  for  the  education  and  enter- 
tainment at  St  Andrews  of  three  youths,  each  for  nine  years. 
There  is  no  prorision  made  in  the  deed  for  more  than  three. 
On  the  contrary,  anticipating  the  possibility  of  there  being  a 
surplus  after  maintaining  and  educating  these  in  the  way  he  de- 
scribes, the  founder  declares  that  Mis  surpiue  shall  he  *  bestow- 
ed entirely  upon  the  said  youths  in  three  pordons.'  It  is  added, 
that  this  is  to  be  *  for  buying  of  hookM  and  other  necenarieM^*  which 
shows  the  style  in  which  he  meant  them  to  be  kept  op.  He 
alludes  to  the  chance  of  their  going  abroad  ^fbrthe  9tidg  ef  phytic 
or  law,*  another  indication  of  the  same  kind. 

*'  But  the  contract  provides  that  there  shall  be  one  bumr  on 
the  fund ybr  every  £20,  which  has  already  increased  the  number 
to  thirteen.  There  are  now  thirteen,  each  getting  £20,  whereas, 
by  the  foundadon,  there  ought  only  to  be  three,  each  receiving 
about  £86. 

'*  If  it  were  necessary  for  the  Lord  Ordinary  to  make  op  his 
mind  on  the  problem,  whether  a  greater  number  of  small  bur- 
saries, or  a  small  number  of  great  ones  were  best,  he  would  bo 
very  clear  in  favour  of  the  latter.  But  this  speeulation  is  not 
for  a  court,  and  therefore  he  does  not  enter  at  all  into  the  ex- 
pediency or  inexpediency  of  what  the  foundation  ordained,  or 
of  what  the  contract  has  done.  If  it  be  necessary  or  useful  to 
iilterfere  with  the  founder's  will,  Parliament  may  do  it.  The 
duty  of  a  court  consists  in  enforcing  the  will,  wherever  it  is 
clear. 

*'  What  can  be  a  stronger  example  of  this  than  the  case  of 
the  Managers  of  the  Perth  Hospital,  20th  May  1795  (Bell's  Folio 
Cases,  p.  173),  where  rents  being  mortified  for  the  maintenance 
offour  hospital  paupers,  the  Court  refused  to  interfere,  though 
the  rents  rose  so  that  each  pauper  received  £40  yearly.  Some 
obiter  dicta  were  thrown  out  about  the  posBible  occurrence  of 
cases  in  which  the  Court  might  interfere.  But  in  that  actual 
case,  far  exceeding  any  thing  that  has  arisen  here,  the  Court 
refused  to  interfere. 

"  If  there  has  been  a  violation  of  the  will,  the  defence  is,  that 
the  pursuer,  who  is  the  patron,  is  barred  by  acquieseenee  from 
now  objecting,  and  that  the  violation  is  sanctioned  by  prascrip- 
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f  ion.  This  defence  makes  tbe  case  important ;  for  if  it  be  well 
foonded,  the  managers  of  alt  mortificationi  majr  pervert  them  for 
ever,  provided  they  can  succeed  in  doing  so  for  forty  years. 
The  Lord  Ordinary  cannot  bring  himself  to  think  that  tbe  doc- 
trine either  of  prescription  or  of  acquiescence,  or  even  of  posi- 
tive and  personal  ratification,  can  apply  to  such  a  case.  These 
doctrines  may  affect  parties  managing  their  own  interests,  but 
they  do  not  apply  to  trustees^  the  responsible  managers  of  a  pri- 
vate charity,  instituted  for  public  purposes,  who  can  claim  no 
right  to  violate  their  duty  in  time  to  come,  by  having  violated 
it  in  time  past. 

"  But  the  pursuer  having  himself  adopted  the  contract  since 
1811,  cannot  blame  the  defenders  for  adhering  to  it;  and  there- 
fore, is  scarcely  entitled  to  his  expenses  in  now  impeaching  tbe 
system  he  has  bcren  so  long  acting  under.*' 

The  defender  reclaimed.    At  advising, 

Lord  President, — I  am  for  adhering  to  the  Lord  Ordinary*^ 
interlocutor.  We  have  nothing  to  do  with  policy  and  expedi- 
ency in  interpreting  deeds  of  mortification.  The  question  is, 
has  any  thing  happened  to  prevent  the  deed,  as  framed  by  the 
granter,  from  being  carried  into  execution  ?  I  do  not  think  that 
we  could  listen  to  tbe  plea,  that  by  any  arrangement  between 
the  patron  and  the  professors,  tbe  provisions  of  the  deed  could 
be  superseded.  If  so,  they  might  apply  tbe  funds  to  purposes 
altogether  apart  from  tbe  object  of  the  grant.  No  length  of 
time  can  give  effect  to  such  an  arrangement.  I  am  willing  to 
give  all  ciedit  to  the  parties  who  entere<l  into  it.  In  most  uni- 
versities, there  are  many  bursaries  of  limited  amount,  and  these 
parties  seem  to  have  thought  it  advisable  to  increase  the  number 
of  tbe  Ramsay  bursaries,  at  the  same  time  diminishing  their 
amount.  But  that  will  not  do.  The  deed  is  free  from  the 
slightest  ambiguity.  Three  persons  are  to  be  educated  for  nine 
years  in  divinity,  law  or  medicine;  and  if  they  wish  to  go  abroad 
to  prosecute  their  studies,  they  are  to  be  allowed  to  do  so  with 
a  certain  consent,  still  enjoying  the  bursary.  Now,  to  lay  down 
the  proposition  that  £80  a-year  is  too  large  a  sum  to  entry  out 
tbe  course  of  education  here  contemplated,  is  entirely  beyond 
my  comprehension.  Indeed,  looking  to  the  date  of  the  deed, 
and  the  sum  then  afforded  by  the  subjects  mortified,  I  am  not 
sure,  considering  the  difference  in  the  value  of  money,  and  the 
mode  of  living,  that  it  was  much  less  than  that  now  afforded. 
But  at  any  rate,  we  have  nothing  to  do  with  any  thing  but  the 
will  of  tbe  donor.  He  says  that  three  individuals  are  to  get 
tbe  means  of  education,  and  if  there  be  any  surplus  of  the  pro- 
ceeds of  the  provisions,  that  is  to  be  laid  out  in  the  purchase  of 
books  or  other  necessaries,  in  three  proportions.  There  is  no- 
thing in  the  deed  which  warrants  us  in  holding  that  the  provi- 
sion to  each  of  the  three  has  grown  to  be  excessive.  There  is 
nothing  in  the  circumstalices  which  have  occurred  that  calls  on 
us  to  sustain  the  total  departure  which  has  been  made  from  tbe 
directions  of  tbe  deed ; — the  subdivision  of  tbe  grant  into  por- 
tions so  miserably  small,  that  it  is  impossible  that  any  one  of  the 
bursars  can  be  educated  as  the  granter  contemplated. 

Lord  Gillies. — I  entirely  concur.  If,  instead  of  £86,  the 
funds  had  afforded  double  the  amount  to  each  of  the  bursars,  I 
don't  know  that  we  could  have  interfered. 

Lord  Mackenzie. — I  am  entirely  of  the  same  opinion.  This 
is  a  case  without  difficulty.  Cases  are  supposable  which  might 
be  more  doubtful.  If  a  property  in  the  neighbourhood  of  a  large 
town,  left  for  the  maintenance  of  a  few  paupers,  were,  by  the 
town  happening  to  extend  over  it,  to  increase  a  hundred  fold 
in  value,  it  might  be  difficult  to  say  that  the  patrons  would  be 
bound  to  divide  the  feu-duties  among  a  few  persons  who  were 
tbus  to  be  translated  from  pauperism  to  opulence.  But  no  such 
thing  has  occurred  here; — on  the  contrary,  we  cannot  be  sure  that 
the  increase  of  value  which  has  taken  place  is  greater  than  the 
founder  contemplated.  Land  has  generally  been  rising  in  year- 
ly value  in  Scotland ;  and  why  should  we  assume  that  a  granter 
of  land  for  a  permanent  purpose  did  not  contemplate  a  rise  as 
great  as  has  taken  place  ?  Nor  has  the  rise  beeit  such  as  to 
make  the  amount  payable  to  each  bursar  extravagantly  large. 
Indeed,  it  is  impossible  to  say  whether,  in  proportion  to  the 
ideas  now  entertained  of  comfortable  life,  it  has  increased  at 
all.  Is  £80  too  much,  at  the  present  time,  to  educate  a  youth 
for  one  of  the  liberal  professions,  with  the  discretion  of  going 


abroad,  and  also  so  as  to  leave  a  surplus  for  the  purchase  of 
books?  Even  at  home,  education  as  a  lawyer,  and  the  pur- 
chase of  a  competent  law  library,  would  exhaust  the  sum ;  and 
still  more  would  a  medical  education,  and  competent  medical 
library,  do  so.  The  founder  evidently  intended  that  the  edu- 
cation should  be  a  liberal  one  ;  and  I  do  not  see  any  thing  will 
happen  anywise  absurd,  or  different  from  what  he  probably  in- 
tended, in  the  payment  of  £80  to  each  of  the  bursars.  I  be- 
lieve, if  we  could  summon  up  bis  ghost,  that  he  would  have 
no  dissatisfaction  with  this  result  of  his  grant.  As  to  the 
right  and  title  of  the  patron  to  pursue  this  action,  I  have  no. 
doubt.  I  dare  say  the  arrangement  with  the  professors  was  a 
fair  one ;  and  the  patron  was  a  party  to  it.  But  it  was  erro- 
neous ;  and  when  the  error  was  found  out,  there  could  be  no- 
thing to  hinder  any  of  the  parties  from  getting  it  corrected* 
The  only  shadow  of  doubt  arose  from  tbe  plea  of  prescription, 
to  which  some  regard  appeared  to  be  paid  in  the  case  of  George 
Heriot's  Hospital.  But  that  case  was  very  different  from  the 
present  ;^  and  here  I  see  no  room  for  prescription,  either  positive 
or  negative.  Indeed  the  professors  do  not  seem  now  to  plead, 
prescription  as  vesting  any  right  in  them  for  their  own  personal 
advantage ;  and  if  so,  it  is  hard  to  see  for  whose  interest  it  could 
be  pleaded. 

Lord  Fullerton, — Th6  only  point  to  which  we  can  listen  is, 
whether  this  arrangement  be  within  the  fair  meaning  of  the 
deed  of  the  founder.  We  can  pay  no  regard  to  the  lapse  of 
time.  That  is  of  great  importance  in  matters  raising  questions 
of  patrimonial  right  on  one  side,  and  of  obligation  on  the  other. 
But  there  is  here  no  such  question.  The  defenders  found  no 
right  on  the  arrangement  of  1784.  No  interest  could  arise 
under  that  arrangement,  except  that  which  of  course  they  dis- 
claim, viz.,  the  greater  amount  of  fees  in  consequence  of  the 
increase  of  bursars.  If  the  agreement,  then,  be  clearly  incon- 
sistent with  the  deed  of  the  founder,  it  can  derive  no  support 
from  tbe  lapse  of  time.  It  is  impossible  to  hold  that  any  lapse 
of  time  can  sanction  and  secure  the  continuance  of  a  violation 
of  duty  by  the  administrators  of  a  trust.  I  do  not  think  that 
any  support  was  given  to  the  doctrine  of  prescription  as  appUi 
cable  to  such  a  question  in  the  case  of  Heriot's  Hospital.  There 
a  regulation  in  regard  to  the  age  of  the  entrants  had  lasted  for 
inore  than  a  hundred  ^ean,  but  that  circumstance  was  utterly 
disregarded  by  the  majority  of  the  Judges,  who  held  the  regu- 
lation to  be  unwarranted  by  the  deed  of  foundation ;  and  although 
some  others  took  a  different  view^  our  opinion  proceeded  not 
on  the  lapse  of  time,  but  tbe  ground  that  the  regulation  was 
within  the  powers  conferred  by  the  founder.  The  contract  here 
rests  entirely  upon  the  statement  with  which  it  commences, 
that  it  would  be  agreeable  to  the  conception  of  the  grant  to  in- 
crease the  number  of  bursars.  Looking  at  the  grant  as  it  stands, 
I  see  nothing  of  that  in  it.  And  I  entirely  concur  with  the  rest 
df  the  Court,  that  the  number  of  bursars  must  be  limited  to 
three.  Even  though  an  extreme  case  of  increase  of  the  value 
of  property  left  for  a  similar  purpose  were  to  occur,  I  do  not 
think  it  would  be  within  the  province  of  the  Court  to  interfere. 
The  remedy  would  be  an  application  to  Parliament,  and  not 
here. 

The  Court  adhered. 

Lord  Ordinary,  Coekburn.^Act,  Rutherfurd,  Cook ;  J.  H. 

Burnett,   W.S.,    Agent Alt,    Solicitor- General    (McNeill), 

Anderson;  W.  and  J.  Cook,  W.S.,  Agents.^\ H.B.J 


9ih  June  1842. 
First  Division (H.  B.) 

No.  204. — John  Anderson,  Pursuer^  v.  The  Gover- 
nor and  Company  of  the  Bank  of  Scotland,  2>e-* 
fendei*e* 

Property — Disposition — Heritable  Creditor — Records —  A  fa^ 
ther^  infeft  in  the  plenum  dominium  of  certain  lands,  exe- 
cuted  a  disposition  and  settlement,  hy  which  he  conveyed,  subject 
to  revocation,  the  dominium  utile  to  his  eldest  son,  and  the  su- 
periority  to  his  second  son.  Some  wears  after  he  disponed  the 
lands,  as  they  stood  in  himself,  to  the  eldest  son,  recalling  the 
previous  conveyance  to  the  second  son,  without  mentioning  thai 
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in  favour  of  the  eldett  son^  but  declaring  that  the  disposition 
Mettlement  should  be  effectual  in  so  far  as  not  revoked  or  alter- 
ed. The  eldest  son  having  predeceased  his  father  without 
ttsue,  after  granting  an  heritable  security  over  the  lands — 
Heldt  in  a  competition  between  the  heritable  creditor  and  the 
second  son  claiming  as  his  fathers  heir,  that  the  security  ex- 
tended over  the  plenum  dominium  of  the  lands — the  eldest 
8on*s  right  extending  to  it^  and  not  being  limited  to  the  supe- 
riority. 

By  Crown-charter,  dated  20th  December  1793,  and 
instrument  of  sasine  thereon,  recorded  24th  January 
1794,  Robert  Anderson  stood  infefl  in  the  lands  of 
Milliganton,  described  as, 

'*  Totas  et  integraa  duas  roercat  terras  de  Milliganton  mercat 
terram  vocat  Kilncroft  Corsan'a  croft  et  Crossflat  cum  domibus 
sedificiis  hortii  pomariia  silvis  piscariis  partibus  pendiculis  et  per- 
tinen  ejusdem  tam  bene  non  noroinat  quam  nominat  et  decimis 
rectoriiset  vicariis  earundem  jacen  infra  parochium  et'baronium 
de  Holywood  et  vicecomitatum  de  Dumfries." 

This  title  was  burdened  with  two  feu-rights,— one 
of  them  including  "  the  just  and  equal  half  of  the  lands 
of  Milliganton,"  and  the  other  **  Kilncroft,  Corson's 
Crofltand  Crossflat."  On  30th  December  1806,  Ro- 
bert Anderson  executed  a  disposition  and  settlement, 
by  which  he  disponed  to  his  eldest  son,  James  Ander- 
son, under  certain  burdens,  and  with  an  express  power 
of  revocation,  inter  aJia^ 

"  All  and  whole  my  half  of  the  lands  of  Milliganton/*  described 
in  the  titlei  as  the  two-merk  land  of  Milliganton,  "  with  the 
houses,  biggings,  yards,  orchards,  woods,  fishings,  parts,  pendicles 
and  pertinents  of  the  same,  lying  within  the  parish  and  barony  of 
Holywood,  and  shire  of  Dumfries ;  together  with  all  right,  title, 
and  interest  which  I,  my  predecessors  or  authors,  heirs  or  suc- 
cessors, had,  have,  or  anyways  may  have,  or  can  claim  or  pre- 
tend to  the  same  in  all  time  coming.*' 

Of  the  same  date,  Robert  Anderson  executed  another 
disposition  (said  to  be  for  the  purpose  of  bestowing  a 
freehold  qualification)  in  favour  of  the  pursuer,  John 
Anderson,  his  second  son,  of 

"  All  and  haill  the  two-merk  land  of  Milliganton,  the  merk- 
land  called  Kilncroft,  Corson's  Croft,  and  Crossfiat,  with  bouses, 
biggings,  yards,  orcbyards,  wood:i,  fishings,  parts,  pendicles,  and 
pertinents  thereof,  lying  within  the  parish  and  barony  of  Holy- 
wood,  and  sheriffdom  of  Dumfries,  with  the  teinds  thereof, 
great  and  small,  parsonage  and  vicarage,  but  excepting  always 
from  this  disposition  the  property  or  dominium  utile  of  the  said 
lands  of  Milliganton,  disponed  by  me  on  the  date  hereof  to 
James  Anderson,  my  eldest  son,  and  also  the  property  or  domi- 
nium utile  of  the  other  half  of  the  lands  of  Milliganton,  and 
said  lands  of  Kilncroft,  Corson's  Croft,  and  Crossflat,  belong- 
ing to  Edward  and  William  Elton,  conform  to  their  titles  there- 
of," &c. 

This  disposition  also  contained  a  power  of  revoca- 
tion. In  1S09,  Robert  Anderson  executed  another 
disposition,  which,  after  narrating 

"  that  by  a  disposition  and  settlement,  bearing  date  the  30th 
day  of  December  1805,  I  disponed  the  two-merk  land  of  Milli- 
ganton, and  the  merk-land  called  Kilncroft,  Croson's  Croft,  and 
Crossflat,  with  the  pertinents  hereafter  mentioned,  in  favour  of 
John  Anderson,  my  second  son,  but  excepting  from  the  said 
disposition  the  property  or  dominium  utile  of  the  lands  of  Milli- 
ganton belonging  to  me,  which  I,  by  another  disposition  and 
settlement  of  the  same  date,  disponed  to  Jamea  Anderson,  my 
eldest  son,  and  by  the  said  disposition  and  settlement,  I  re- 
served full  power  to  myself  to  alter,  revoke,  and  annul  the  same 
at  pleasure,"  proceeds  as  follows :  **  And  now  seeing,  that  for 
certain  good  causes  and  considerations,  I  have  resolved  to  revoke 
the  said  disposition  and  settlement  in  favour  of  my  said  son,  John 
Anderson,  in  so  far  as  regards  the  said  lands,  therefore  wit  ye  me 
to  have  revoked  and  recalled,  as  I  hereby  revoke  and  recall  the 


*aid  disposition  in  favour  of  my  raid  son,  John  Anderson,  in  so  far 
allenarly  as  regards  the  said  lands  and  others  hereafter  dispone<l/' 
'*  And  to  have  given,  granted,  and  disponed  from  me,  my  heirs 
and  successors,  to  and  in  favour  of  James  Anderson,  my  eldest 
son,  his  heirs  and  assignees  whatsoever,  all  and  whole  the 
two  merk-land  of  Milliganton,  the  merk-land  called  Kilncrofr, 
Corson's  Croft,  and  Crossflat,  with  houses,  buildings,  yards, 
orchards,  woods,  fishings,  parts,  pendicles,  and  pertinents  of  the 
same,  as  well  not  named  as  named,  with  the  teinds,  parsonage 
and  vicarage,  of  the  same,  lying  within  the  parish  and  barony  of 
Holywood  and  sheriffdom  of  Dumfries,  together  with  all  rtgbr, 
title  and  interest,  claim  of  right,  property,  and  possession,  which 
I.  my  predecessors  and  authors,  heirs  and  successors,  have  had, 
or  can  any  ways  claim  or  pretend  thereto,  in  time  coming." 

The  deed  farther  contains  the  following  clause : 

"  Declaring  always,  that  ray  settlements  above  mentioned  in 
favour  of  my  said  sons,  John  and  James  Anderson,  with  the 
whole  conditions  and  prpvisions  therein  contained,  shall  stand 
good  and  effectual,  except  in  so  far  as  the  same  are  altered  and 
revoked  by  this  present  deed,  or  may  be  altered  by  any  deed  to 
be  executed  by  me  hereafter  during  my  life,  conform  to  the 
powers  reserved  by  me  in  the  said  settlements." 

James  Anderson  expede  a  Crown-charter  of  resig- 
nation on  this  disposition,  which  authorised  two  modes 
of  holding,  and  was  infeft  in  March  1810.  In  1820, 
Robert  Anderson  executed  another  disposition  and  set- 
tlement recalling  the  deeds  of  1 805,  and  conveying  to 
James  Anderson  his  half  of  the  lands  of  Milliganton, 
described  in  terms  similar  to  those  used  in  the  deeds. 

In  1827,  James  Anderson  having  become  indebted 
to  the  Bank  of  Scotland  in  £10,000,  executed  in  their 
favour  a  disposition  in  security  of,  inter  alia^  the  lands 
of  Milliganton,  as  described  in  the  Crown -charter  ex- 
pede in  favour  of  Robert  Anderson  in  1793.  On  this 
disposition,  which  contained  a  precept  of  sasine  a  me 
vel  de  me,  infeflment  was  duly  taken.  James  Ander- 
son having  predeceased  his  father,  a  competition  arose 
between  John  Anderson,  the  second  son,  and  the  Bank 
of  Scotland, — ^the  former  maintaining  that  the  disposi- 
tion of  1809»  in  favour  of  James  Anderson,  conveyed 
merely  the  superiority  of  the  lands  contained  in  it,  and 
that  consequently  the  disposition  in  security,  obtained 
from  him  by  the  bank,  could  not  extend  to  the  domi-* 
nium  utile.     He  accordingly 

Pleaded — 1.  Under  the  disposition  of  1809*  granted 
by  the  late  Robert  Anderson  in  favour  of  James  An- 
derson, on  which  infeftment  was  taken  by  him,  nothing 
was  conveyed,  or  meant  to  be  conveyed  to  James,  ex- 
cept the  same  subjects  which  had  previously  been  con- 
veyed to  the  pursuer  by  the  settlement  of  1805,  which 
it  revoked,  viz.,  the  superiority  of  the  lands  of  Milli- 
ganton, Kilncroft,  Corson*s  Croft,  and  Crossflat.  The 
deed  of  1809  describes  the  settlement  of  1806  in  fa- 
vour of  the  pursuer,  as  excepting  the  dominium  utile  of 
the  lands  of  Milliganton,  which  the  granter  had  by  an- 
other disposition  of  even  date,  conveyed  to  James  An- 
derson, and  instead  of  revoking  it,  confirms  that  pre- 
vious disposition  of  the  dominium  utile  of  Milliganton 
in  favour  of  James  Anderson.  2.  If  it  be  competent 
to  refer  to  any  evidence  extrinsic  of  the  deeds  referred 
to  in  the  record,  the  limitation  of  the  conveyance  in 
the  deed  of  1809  to  the  superiority  of  the  lands  of 
Milliganton  is  farther  proved — (1.)  By  the  terms  of 
the  claim  given  in  by  Robert  Anderson  for  enrolnaent, 
in  which  the  conveyance  to  James  Anderson  is  ex- 
pressly described  as  a  conveyance  of  the  superiority : 
(2.)  By  the  fact  that  Robert  Anderson,  as  proprietor 
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of  the  dominium  utile  of  those  lands,  continued  in  pos- 
session, and  drew  the  rents  as  before  the  execution  of 
that  deed,  and  that  James  Anderson  never  had  any  in- 
tromission with  the  rents,  or  possession  of  these  lands: 
(3.)  By  the  fact,  that  Robert  Anderson  disponed  the 
property  of  these  lands  to  his  son  James  by  a  mortis 
causa  deed  in  1820,  expressly  on  the  footing  that  they 
had  not  previously  been  conveyed  to  him  by  the  deed 
of  1809.  3.  No  right  to  the  property  of  the  half  of 
the  lands  of  Milliganton  ever  vested  in  James  Ander- 
son, inasmuch  as  the  mortis  causa  conveyance  by  Ro- 
bert Anderson  in  1820,  by  which  the  property*  of  these 
lands  was  intended  to  be  conveyed  to  him,  never  took 
effect^  he  having  predeceased  his  father.  4.  On  the  as- 
sumption that  no  right  to  the  dominium  utile  of  Milli- 
ganton vested  iu  James  Anderson,  the  pursuer  cannot 
be  affected  by  any  representations  made  by  James  An- 
derson to  the  bank,  or  any  belief  on  the  part  of  the 
bank  that  he  was  the  proprietor  of  these  lands.  5.  But 
further,  looking  to  the  plain  meaning  of  the  deed  of 
1 809.  the  bank  cannot  plead  that  they  viewed  it  as  a 
conveyance  to  James  Anderson  of  the  dominium  utile 
of  tlie  lands  in  question,  or  as  conveying  any  thing  be- 
yond the  superiority  of  these  lands. 

Pleaded  by  the  Bank — 1.  By  the  progress  of  titles 
referred  to  in  the  statement  for  the  defenders,  James 
Anderson  was  validly  vested  in  the  plenum  dominium 
of  the  lands  of  Milliganton  as  the  absolute  unlimited 
fiar  thereof.  2.  Seeing  James  Anderson  so  validly 
vested  in  the  property  and  superiority  of  the  aforesaid 
lands,  and  transacting  with  him  on  the  faith  of  the 
public  records,  the  defenders,  for  an  onerous  consider- 
ation, obtained  from  the  said  James  Anderson  a  valid 
and  effectual  conveyance  to  these  lands  by  the  dispo- 
sition which  he  executed  in  their  favour  on  8th  June 
1827.  3.  It  is  incompetent,  the  more  especially  in  a 
question  with  onerous  third  parties  transacting  on  the 
faith  of  the  public  registers,  to  refer  to  any  evidence 
extrinsic  of  the  feudal  title  completed  by  James  Ander- 
son in  order  to  control  or  limit  the  express  terms  of 
that  title.  4.  The  conveyance  by  James  Anderson  in 
favour  of  the  defenders  of  the  plenum  dominium  of  the 
lands  of  Milliganton  is  a  valid  and  effectual  convey- 
ance against  the  pursuer  and  all  others,  and  cannot  in 
anywise  be  affected  by  any  latent  deeds  or  declarations 
on  the  part  of  his  father  or  others. 

The  LfOrd  Ordinary  pronounced  the  following  inter- 
locutor : 

"  lOth  February  1842 The  Lord  Ordinary  having  consi- 

dered  the  tefMrate  record  made  up  of  consent  a«  to  the  heritable 
aecurity  granted  by  Jaroei  Anderson  to  the  Bank  of  Scotland 
over  the  lands  of  Milliganton,  together  with  the  title-deeds  pro- 
duced, revised  cases,  and  other  productions  on  this  branch  of 
the  cause.  Finds,  that  at  the  date  of  the  security  in  question, 
the  late  James  Anderson,  who  granted  the  same  both  from  the 
terms  of  the  conveyance  and  infeftment  obtained  from  his  father 
in  1809,  and  from  the  titles  of  his  author  on  record,  assigned  to 
him,  stood  feudally  and  irredeemably  vested  in  the  superiority 
of  the  whole  lands  of  Milliganton,  and  in  one-half  of  the  domi- 
nium utile  thereof:  Finds  that  the  defenders,  as  onerous  and 
heritable  creditors  transacting  with  the  said  James  Anderson, 
were  not  put  in  mala  fide,  nor  in  any  respect  precluded,  on  any 
legal  or  equitable  ground,  by  the  terms  of  James  Anderson's 
titles,  from  taking  a  security  from  him  as  the  true  owner  of  the 
•aid  portion  of  the  dominium  utile  of  Milliganton :  Therefore, 
repels  the  claim  and  pleas  urged  on  this  branch  of  the  process 
for  the  pursuer;  sustains  the  pleu  of  the  Bank  of  Scotland,  and 


appoints  the  cause  to  be  enrolled,  that  the  parties  may  state 
in  what  manner  they  wish  these  findings  to  be  applied  in  the 
accounting :  Finds  the  defenders  entitled  to  expenses,  as  the 
same  may  be  taxed  by  the  auditor,  and  decerns. 

*'  Note. — As  this  is  a  question  which  depends  upon  a 
short  progress  of  titles,  and  as  the  parties  have  stated  their  views 
upon  these  in  revised  cases  of  great  perspicuity  and  accuracy,  it 
will  suffice  now  to  state  very  briefly  the  grounds  on  which  the 
pleas  maintained  by  the  defenders  at  present  appear  to  be  in- 
superable. 

'*  In  the  first  place,  there  can  be  no  doubt  that  Robert  An- 
derson, the  father,  was  feudally  vested  in  the  whole  superiority 
of  Milliganton,  and  in  one-half  of  the  property  thereof  under  his 
Crown-charter  of  1793,  and  infeftment  following  thereon. 

"  In  the  next  place,  it  does  not  seem  to  be  disputed  that,  in 
the  conveyance  by  Robert  Anderson  to  his  son  James  of  these 
lands  of  Milliganton  in  1809,  he  used  the  very  same  descriptive 
terms,  whereby  both  superiority  and  property  ivere  previously 
vested  in  himself  by  his  own  charter  of  1793.  The  Lord  Ordi- 
nary begs  to  refer  to  the  full  and  perspicuous  analysis  of  the 
title  given  in  the  narrative  of  the  revised  case  for  the  bank, 
which  is  sufficient  of  itself  to  demonstrate  the  clear  and  unas- 
sailable nature  of  the  right  to  the  property  in  dispute,  latteily 
vested  in  James  Anderson. 

'*  In  the  ordinary  case,  then,  there  cannot  be  a  doubt  that 
the  whole  subjects,  and  right  thereto  vested  in  the  disponer, 
would  be  held  to  have  passed  to  the  difsponee;  and  this  is  almost 
admitted  in  terms  by  the  pursuer.  But  his  claim  is  rested  on 
certain  pleas  alleged  to  arise  under  clauses  on  the  face  of  the 
principal  conveyance  by  Robert  Anderson  to  James  in  1809, 
which  it  is  said  were  sufficient  to  put  the  bank  on  their  guard, 
and  to  indicate  that  James  only  got  right  to  the  superiority  of 
Milliganton  under  that  disposition,  and  of  course  that  the  se- 
curity of  the  bank  must  be  limited  to  that  right.  It  is  humbly 
thought,  however,  that  the  pursuer*s  construction  of  this  title, 
and  the  pleas  raised  thereon,  are  in  every  view  untenable. 
Thus,— 

'*  Isf,  The  main  plea  of  the  pursuer  is,  that  there  were  clauses 
or  references  in  the  disposition  of  1809,  which  clearly  showed 
that  Robert  Anderson  only  meant  to  convey,  and  only  did  con- 
vey to  his  son  James  by  that  deed,  the  superiority  of  the  half  of 
Milliganton,  and  no  part  of  the  property.  For  it  is  said  that 
that  disposition  contains  a  recital  that  the  granter  had,  by  prior 
deeds  in  1805,  conveyed  the  superiority  of  the  said  half  of  Mil- 
liganton to  John  Anderson,  his  second  son,  and  the  dominium  utile 
by  another  deed  to  James  Anderson,  his  eldest  son,  both  subject 
to  his  own  power  of  revocation  and  alteration ;  and  as  be  ex- 
pressly declared  in  the  conveyance  of  1809,  that  he  meant  to 
recal  the  disposition  of  the  superiority  in  favour  of  James  An- 
derson, but  to  confirm  the  deeds  of  1805  in  all  other  respects, 
it  is  contended  that  Robert,  by  his  disposition  of  1809  to  James, 
only  conveyed  the  superiority  to  him,  leaving  his  right  to  the 
property  to  stand  on  the  revocable  settlement  of  1805,  which 
was  neither  feudalized  nor  delivered  at  the  date  of  the  bank's 
security. 

'*  But  this  plea  appears  to  be  altogether  unsupported  by  any 
just  or  safe  view  which  can  be  taken  of  the  legal  import  of  the 
deed  on  which  it  is  founded.  It  is  true  that  the  disposition  of 
1809  recites  that  the  granter  had  conveyed  one*half  of  the  pro- 
perty of  Milliganton  to  James  Anderson  by  a  revocable  deed 
in  1805 ;  but  that  created  no  inference  that  he  would  not  be 
disposed  to  give  his  eldest  son  a  further  tight  in  1809  to  the 
superiority  and  property  of  the  same  estate  by  an  irrevocable 
deed.  In  every  case  of  the  kind,  the  intention  of  the  granter 
must  be  collected  from  the  terms  of  the  last  deed  that  he  grant- 
ed ;  and  the  disposition  of  1809  seems  to  be  framed  in  terms 
which  absolutely  exclude  the  construction  or  inferences  drawn 
by  the  pursuer  as  to  the  limited  nature  of  the  right  given  by 
old  Anderson  to  his  son  James,  now  under  consideration.  In 
that  disposition  the  lands  were  described  in  the  molt  compre- 
hensive terms,  and  the  whole  parts  and  pertinents,  as  appears  in 
the  records  to  belong  to  Robert  Anderson,  were  given  over  to 
James;  in  particular,  there  was  not  only  no  exception  of  any 
prior  re  vocable  ,/eac*ri^A<  granted  to  the  disponee,  but  the  con- 
veyance of  1809  specially  contained  procuratory  and  precept ; 
and  the  right  given  to  the  disponee  wai  to  him  tod  bis  foresaidi 
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heritabfy  nnd  irredeemably.  It  humbly  appears  to  the  Lord  Or- 
dinary that  it  would  be  contrary  to  erery  principle  of  sound  and 
safe  construction,  to  bold  such  a  feudal  title  as  of  a  limited 
nature,  on  the  ingenious  but  strained  inferences  raised  up  by 
Che  pursuer  in  the  present  case. 

*'  2dt  The  pursuer,  howcTer,  founds  strenuously  on  the  clause 
in  the  conveyance  of  1809,  whereby  the  granter  declared  that 
his  settlements  above  mentioned,  executed  in  1805  *  in  favour 
of  my  said  sons,  John  and  James  Anderson,  with  the  whole  con- 
ditions and  provisions  therein  contained,  shall  stand  good  and 
effectual,  except  in  so  far  as  the  same  are  altered  and  revoked 
by  this  present  deed,  or  may  be  altered  by  any  deed  to  be  exe- 
cuted by  me  hereafter  during  my  life.'  And  it  is  argued,  that 
Robert  Anderson,  by  this  clause,  preserved  entire  the  revoc- 
able feu 'right  granted  to  James  Anderson  (though  never  feu- 
dalized) in  1805.  But  this  is  a  begging  of  the  whole  question 
at  issue.  The  granter  only  declared  the  deed  of  1805  subsist- 
ing, in  so^ar  as  *  not  altered  or  revoked  by  the  present  deed ;' 
but  surely  he  altered  and  recalled  the  feu-right  in  the  most  de- 
cisive and  effectual  manner  in  1809,  when  he  gave  a  new  con- 
veyance, in  terms  which  included  both  the  superiority  and  pro- 
perty of  Milliganton,  to  his  son  Jamea  and  his  heirs,  heritably 
and  irredeemably. 

'*  It  is  impossible  not  to  hold  that  this  was,  quoad  that  pro- 
perty, a  complete  alteration  of  the  settlement  of  1805.  Never- 
theless, the  reservation  quoted  by  the  defender  was  a  clause  of 
material  efficacy,  although  the  pursuer's  interpretation  of  it  be 
rejected.  As  the  settlement  of  1805  by  Robert  Anderson  on 
James  contained  various  other  properties  besides  Miliiganton ; 
and  the  effect  of  the  reservation  was  to  preserve  the  former 
deed  as  to  these,  good  and  effectual,  '  excepting  so  far  as  alter- 
ed or  revoked.' 

*'  While  these  views  of  the  title  now  appear  clear,  ^nth  all 
the  light  we  possess,  from  production  of  the  whole  deeds  refer- 
red to,  including  the  undelivered  settlements  of  1805,  it  is  a 
circumstance  not  without  its  weight,  that  the  defenders,  at 
onerous  creditors  of  James  Anderson  in  1827,  had  not  that  ad- 
vantage. They  apparently  treated  with  Anderson  on  his  feu- 
dal title  alone,  as  he  had  not  then  the  settlement  of  1805  to 
exhibit.  And,  therefore,  the  plea  of  the  pursuer  comes  to  this, 
that  the  defenders,  as  creditors  and  singular  successors  of  An- 
derson, were  bound  to  recur  to  every  document,  even  generally 
referred  to  in  the  title  of  their  debtor.  But  it  is  apprehended 
that  the  right  vested  in  proprietors,  under  an  unlimited  feudal 
title  in  our  law,  cannot  be  controlled  by  other  deeds  only  men- 
tioned by  reference  in  the  narrative  of  the  title.  It  is  unne- 
cessary, however,  in  the  present  instance,  to  enter  into  any  dis- 
quisition on  this  point,  as  the  Lord  Ordinary  is  of  opinion,  that 
even  if  a  skilful  conveyancer  had  actually  got  a  perusal  of  the 
settlements  of  1805,  when  the  title  of  James  Anderson,  obtained 
in  1809,  was  exhibited  to  him,  he  certainly  would  have  come  to 
the  conclusion  that  this  title  gave  James  Anderson  an  undeni- 
able right  to  the  dominium  utile  in  dispute. 

**  It  is  stated  by  the  pursuer,  as  a  strong  circumstance  to 
show  that  Robert  Anderson  did  not  intend  to  give  his  son  James 
any  interest  in  the  property  in  question,  that  the  old  man  con^ 
tinued  to  draw  the  rents  and  annual  profits  of  the  whole  subjects 
conveyed  by  the  disposition  of  1809  for  years  after  that  date. 
It  is  apprehended,  however,  that  this  state  of  the  fact,  even  if 
proved,  could  not  affect  the  right  of  onerous  parties  trusting  to 
the  disponee*8  title  on  record,  when  an  heritable  security  was 
granted  at  a  subsequent  period.  There  is  no  allegation  that 
the  bank  knew  that  James  Anderson  did  not  get  possession  im- 
mediately after  his  infeftment.  And  the  fact  that  he  was  In 
possession  long  prior  to  the  date  of  the  heritable  security  under 
challenge,  hardly  smim  to  be  dispoted." 

4 

The  pursuer  reclaimed.     At  advising, 

Lord  Gillies. — I  think  the  interlocutor  is  right. 

Lord  JfacAeazie.-— I  am  of  the  same  opinion.  The  bank 
hold  an  heritable  security  as  onerous  creditors,  and  are  entitled 
to  Bftintain  it  against  the  granter  and  all  representing  him. 
Here  John  Anderson,  the  survivor  of  his  elder  brother  and  fa- 
ther, claims  the  lands  over  which  the  security  was  given,  on 
the  ground  that  bin  broiber's  right  in  them  extended  only  to 
the  superiority.     I  cannot  admit  this.     The  conveyance  has 


every  characteristic  of  a  conveyarice  of  the  dtfminium  plenum, 
and  not  of  superiority  merely.  The  subject  conveyed  is 
not  the  superiuriry  but  the  lands.  There  is  no  exception 
of  the  dominium  utile.  Two  modes  of  holding  are  authoris- 
ed, and  there  is  an  assignation  to  the  rents  after  Martinmas, 
wirh  an  obligation  of  relief  thereafter,  and  with  a  farther  obli- 
gation of  relief  from  burdens,  which  all  fall  on  the  property  and 
not  on  the  superiority.  But  it  is  said  that,  ex  facie,  one-half 
of  the  property  was  reserved,  because  the  granter,  who  bad 
previously  executed  two  revocable  dispositions, — one  of  the 
dominium  utile,  and  the  other  of  the  superiority, — expressly  re- 
voked the  latter,  but  not  the  former.  It  is  plain  that  the  words 
used  were  fit  to  revoke  the  grant  of  the  property  to  John  An- 
derson ;  for  they  do  so  expressly ;  but  as  to  Jamea  Anderson 
they  were  not  fit  to  revoke  any  thing.  As  to  him  they  do  not 
revoke,  but  supersede  the  previous  grant,  and  add  to  it, — ex* 
pressly  conveying  the  lands  to  him, — **  together  with  all  right, 
title  and  interest,  claim  of  right,  property  and  possession,  as 
well  petitory  as  possessory,  which  I,  my  predecessors  and  au« 
thors,  heirs  and  successors,  have  had,  or  can  any  way  claim  or 
pretend  thereto  in  time  coming."  Here  he  conveys  not  only 
the  superiority,  but  all  right  of  every  kind  which  be  had  or 
might  acquire  as  to  the  subjects.  The  mention  of  the  lands  in 
the  subsequent  settlement  of  1820,  does  not  prove  that  the 
plenum  dominium  had  not  been  conveyed  by  the  deed  of  1609. 
It  is  unnecessary  to  say  any  thing  of  the  pursuer's  other  pleas, 
which  are  sufficiently  adverted  to  by  the  Lord  Ordinary.  The 
disposition  on  which  James  Anderson  was  seised,  implying  a 
conveyance  both  of  the  property  and  superiority,  and  there  being 
nothing  on  the  face  of  the  records  to  prove  the  contrary,  the  se- 
curity is  good  to  the  bank.  It  is  said  that  the  bank  stands  in 
the  shoes  of  James  Anderson.  This  is  not  correct.  The 
father,  after  granting  the  conveyance,  might  have  been  able  to 
prove  by  James's  oath  that  he  was  bound  to  reconvey ;  but  be 
could  not  have  done  so  after  the  lands  had  been  conveyed  a%vay 
to  onerous  creditors,  who  are  entitled  to  look  only  at  the  re- 
cords. 

Lord  Fullerton — I  am  entirely  of  the  same  opinion.  The 
question  is,  if  the  security  of  the  heritable  creditor  is  Habited 
to  the  superiority  ?  This  question  must  be  decided,  first,  by 
the  terms  of  the  security,  and  the  right  existing  in  the  party 
granting  it ;  and,  second,  by  the  state  of  the  records.  On  both 
points,  I  have  no  doubt  that  the  claim  of  the  bank  is  well 
founded..  It  is  admitted  tliat,  ex  facie,  the  deed  of  1809  con- 
veyed to  James  Anderson  all  the  right  existing  in  Robert  An- 
derson. It  is  also  admitted  that  nothing  to  the  contrary  ap- 
pears on  the  records.  In  these  circumstances,  how  can  we 
limit  the  right  of  the  bank?  As  to  tbe  presumptive  evidence 
of  the  conveyance,  I  agree  entirely  wirh  Lord  Mackenxie.  I 
see  nothing  from  whiL'h  it  can  be  fairly  inferred  that  there  was 
an  intention  to  limit  the  grant  to  the  superiority.  The  granter 
revokes  what  he  had  disponed  to  the  second  son.  This  was 
necessary  in  order  to  give  the  eldest  son  the  whole ;  and  he 
does  accordingly  give  him  the  whole,  in  the  precise  terms  in 
which  it  stood  in  himself.  The  heritable  security  extends 
over  the  whole  property  thus  conveyed ;  and  as  there  is  nothing 
to  the  contrary  in  the  records,  I  have  no  doubt  that  the  title  of 
the. bank  is  good. 

Lord  President, — From  tbe  time  I  first  read  tbe  papers  in 
this  case,  I  have  been  of  the  same  opinion.  Tbe  wbole  pro- 
perty was  conveyed  to  James  as  it  stood  in  the  father  in  1793, 
and  he  conveyed  the  whole  in  security  to  the  bank.  In  these 
circumstances,  there  can  be  no  doubt  that  the  security  carries 
both  the  dominium  utile  and  the  superiority.  We  are  told,  in- 
deed, of  certain  extrinsic  family  arrangements  which  are  said  to 
prove  that  the  superiority  only  was  conveyed.  Nothing  of  this 
appears  on  tbe  records ;  and  it  would  be  dangerous  to  hold  thai 
an  heritable  security  in  favour  of  creditors  eould  be  aftcttd  by 
such  pleas  as  the  pursuer's. 

The  Court  adhered^  with  expenses. 

Lord  Ordinary,  Coningbame. — Act,  Dean  of  Faculty  (Wood). 
Moir ;  Hope  and  Oliphant,  W.S.,  Agents. — Alt,  Rutherford, 
Whigham,  Marshall;  Davidsons  and  Syme,  W.S.,  Agtnts. — K 
Ckrk [H.B.J 
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9th  June  1842. 

Second  Division (G.  D.  F.) 

f^o.  206. — Samuel  Beveridgb,  Advocator,  v.  Wil- 
liam Moffat  and  Alexander  Brash,  Respon^ 
dents, 

Superior  and  Vassal — Agreement— Joint  and  Sereral  Obliga- 
tion— Intromisiiion — Liability — A  prime  superior  feued  out 
certain  eubjecia  to  A^  who  subfeued  part  of  them  to  X  and  Y; 
Ysubfeued  his  out  to  C ;   C  never  completed  any  title  to 
hie  feu,  but  pouessed  under  the  personal  obligation  derived 
from  Y,     A,  the  mid-superior,  to  whom  the  several  subfeuars 
had  regularly  paid  their  feu-duties,  fell  into  several  gears*  ar^ 
rear  of  feu-duty  to  the  prime  superior,  and  he  having  threaten* 
ed  eviction  therefor  of  all  the  subfeus,  Xpaid  the  amount,  and 
brought  an  action  of  relief  against  C  for  a  proportion  of  the 
arrears  corresponding  to  his  feu-duty — Held  that  X  was  en- 
titled to  demand  relief  from  C  of  a  proportion  corresponding 
to  the  amount  of  his  feu-duty. 

Mrs  Gavin  and  husband  feued  oat  certain  subjects 
at  Darling's  Brae  and  Yardiieads,  Leith,  to  Alexander 
Grant,  builder  there,  at  a  feu-duty  of  £120,  and  the 
latter  subfeued  them  to  different  individuals,  in  a  va- 
riety of  lots,  for  certain  annual  feu-duties,  which,  in 
the  aggregate,  amounted  to  the  precise  sum  he  had  to 
pay  to  his  own  superiors,  the  Gavins. 

One  of  these  lots  Grant  subfeued  to  James  Nichol, 
messenger  in  Leith,  at  a  feu-duty  of  £37,  and  he  after- 
wards conveyed  it  away  in  two  portions — one  of  which 
was  disponed  in  feu  to  the  defender  in  1825  for  a  price 
of  £550.  By  the  feu-disposition  the  defender  was 
taken  bound  to  relieve  Nichol  of  the  feu-duties  appli- 
cable to  the  subjects  disponed  to  him,  as  well  as  of  the 
public  and  parish  burdens,  and  likewise  to  pay  to  him 
a  yearly  feu-duty  of  £15,  which  was  stated  to  be  the 
proportion  effeiring  to  the  subjects  (conveyed  to  the 
defender),  of  the  cumulo  feu-duty  payable  by  Nichol 
to  Grant. 

The  defender  entered  to  possession,  but  was  never 
infeft  under  Nichoi's  feu-disposition,  nor  did  he  enter 
with  Grant  as  superior,  but  he  possessed  under  the 
personal  right  derived  from  Nichol,  and  paid  the  feu- 
duty  to  Grant  up  to  Martinmas  1827« 

Prior  to  Martinmas  1827)  the  feu-duties  due  by 
Grant  to  the  Gavins,  the  prime  superiors,  had  fallen 
into  very  considerable  arrear,  and  at  the  time  of  his 
sequestration,  in  November  1829>  they  amounted  to 
£740,  exclusive  of  interest. 

As  stated  by  the  pursuers,  it  appeared  that  the  sulv 
feuars  had  taken  alarm  at  this  situation  of  matters,  and 
the  probability  of  eviction  at  the  instance  of  the  prime 
superior,  and  that,  in  order  to  prevent  this  result,  they, 
or  part  of  them,  had  a  meeting,  at  which  they  resolved 
to  pay  up  the  arrears  to  the  Gavins  and  obtain  relief, 
by  allocating  the  same  among  the  several  subfeuars  in 
suras  proportioned  to  the  feu-duties  respectively  pay- 
able by  them  for  their  several  feus.  It  did  not  appear 
that  the  defender  attended  this  meeting,  but  he  was 
subsequently  made  aware  of  its  nature,  and  of  the  re- 
solution of  the  subfeuars ;  and  it  also  appeared  that 
several  states  of  accounts  had  been  handed  to  him, 
containing  particulars  of  the  arrears  due  by  Grant,  and 
of  the  outstanding  feu*  duties,  and  of  the  way  and  man- 
ner in  vhich  it  was  proposed  to  allocate  the  sum  of 
arrears  among  the  several  subfeuars.  It  did  not  appear 
that  the  defender  protested  against,  or  opposed  this 
arrangementi  or  that  be  bad  directly  approved  of  the 


proceeding,  but  he  had  signified  by  letter  his  belief 
that  the  state  of  arrears  was  correct,  for  any  thing  he 
knew. 

The  trustee  in  Grant's  sequestration  exposed  the 
mid-superiority  of  the  subjects  held  by  him  to  public 
sale  at  a  sum  of  £30,  and  it  was  bought  by  the  pursuers 
at  the  upset  price.  The  pursuers,  who  were  two  of 
Grant's  subfeuars  to  the  largest  extent,  stated  in  regard 
to  this  purchase,  that  the  mid-superiority  was  valueless 
in  a  pecuniary  point  of  view,  as  the  feu-duties  payable 
under  it  were  just  equal  to  those  exigible  by  the  prime 
superior.  But  they  were  desirous  to  acquire  it,  to  pre- 
vent any  future  loss  accruing  by  the  liankruptcy  of 
another  interjected  mid-superior.  In  the  conveyance 
of  the  mid-superiority,  which  was  granted  by  the  trus* 
tee  and  commissioners,  with  the  concurrence  of  Grant 
himself,  in  favour  of  the  pursuers,  and  which  excepted 
all  the  feu-rights  which  had  been  entered  into  by  Grant, 
there  was  the  following  stipulation : 

**  And  farther,  in  regard  the  feu -duty  of  the  said  subjects  it 
greatly  in  arrear,  and  it  being  expressly  in  the  articles  of  roup 
that  the  same  should  be  sold  under  the  burden  thereof,  there- 
fore the  said  William  Moffat  and  Alexander  Brash  bind  and 
oblige  them  and  their  foresaids  to  free  and  relieve  the  said 
James  Macdowall,  as  trustee  foresaid,  and  the  said  sequestrated 
estate  of  Alexander  Grant,  of  the  payment  of  all  feu-duties 
now  due  or  to  become  due  in  all  time  coming;  and  farther,  of 
and  from  all  cess,  ministers*  stipend,  and  other  public  burdens 
whatsoever,  now  due  or  to  become  due  for  the  said  subjects 
hereby  disponed  in  nil  time  coming ;  without  prejudice  to  the 
said  William  Moffat  and  Alexander  Brash  exercising  any  right 
of  ranking  which  may  be  competent  to  them  upon  the  seques- 
trated estate  of  the  said  Alexander  Grant,  but  reserving  all  ob- 
jections, if  any,  which  may  be  competent  against  such  claim.'* 

The  pursuers  brought  this  action  in  the  Sheriff-Court 
of  Ekiinburgh,  alleging  that  the  prime  superior  had 
called  upon  them  for  payment  of  the  whole  arrears  of 
feu-duty,  amounting  with  interest  to  £894,  due  by 
Grant,  and  threatened  to  evict  the  feus  in  case  of  non- 
compliance, and  that  they  were  accordingly  obliged  to 
pay  up  the  same,  to  save  eviction.  It  did  not  appear, 
by  any  evidence  in  process,  that  they  hud  paid  up  the 
whole  arrear,  but  only  a  part  of  it,  when  the  summons 
was  raised.     The  summons  then  set  forth, 

"  That  the  feu-dury  payable  by  the  defender,  under  the  feu- 
contract  or  other  conveyance  of  his  subjects  by  the  said  Alex- 
amfci  Giant,  to  his  authors  or  to  himself,  is  £15  per  annum, 
and  as  the  cumulo  feu-duty  payable  to  the  said  Alexander  Grant 
by  the  whole  fcuars  was  £120,  the  defender  was  consequently 
bound  to  pay  or  to  relieve  the  pursuers  of  the  sum  of  £111. 
17s.  2d.,  being  the  proportion  of  the  foresaid  arrear  of  feu- 
duties  corresponding  to  the  extent  of  feu-duty  payable  by  him 
as  aforesaid  :  That  the  defender  is  still  resting-owing  a  balance 
of  bis  proportion  of  the  foresaid  arrear,  amounting  to  £71.  6s. 
5d.,  including  interest  to  the  15th  of  May  last,  conform  to  the 
state  or  account  marked  Na  2,  herewith  produced,  referred  to, 
and  held  as  repeated  brevitatis  causa," 

It  then  proceeded,  that  in  virtue  of  their  purchase 
of  the  mid  superiority,  the  pursuers  were  in  tUulo  to 
receive  the  feu-duties  due  by  the  defender  from  and 
after  Martinmas  1830,  and  they  accordingly  concluded, 
1^/,  for  payment  and  relief  of  the  sum  of  £71.  6s., 
with  interest,  as  the  defender's  proportion  of  the  ag- 
gregate arrears  alleged  to  have  been  paid  by  them  to 
the  prime  superior ;  and,  2J,  for  payment  to  them,  as 
mid  superiors,  of  the  feu-duties  due  by  the  defender 
since  Martinmas  1830,  the.date  of  their  entry  under  the 
conveyance  from  Grant's  tru9tee« 
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The  defender  pleaded — 
That  the  action  was  untenable,  both  as  to  the  claim  for  arreari 
and  for  the  feu-duties.  In  regard  to  the  arrears  he  argued,  that 
the  pursuers  had  no  right  to  insist  for  them,  so  far  as  his  feu 
was  concerned,  because  the  pursuers  were  in  no  better  situation 
than  Grant  was,  who  could  have  had  no  title  to  sue ;  for,  as 
the  defender  never  made  up  a  title  under  Grant  as  superior,  or 
any  title  at  all,  he  merely  stood  on  the  personal  right  to  the  sub- 
jects, which  flowed,  not  from  Grant  but  from  Nicbol.  Grant  he 
never  recognised  in  any  way  in  the  title,  and  he  had  no  concern 
with,  and  was  no  party  to,  the  defender's  subfeu  from  Nichol. 
Accordingly,  Grant  had  no  right  or  title  of  any  sort  to  insist 
in  any  demand  whatever  against  him  on  account  of  any  matter 
whatsoever  connected  with  the  subfeus  by  Nicbol.  But  if  Grant 
had  no  such  right,  neither  bad  the  pursuers,  who  plainly  came 
into  Grant's  shoes,  and  had  no  other  character  but  as  his  assig-> 
neef.  They  transacted  with  bis  trustee;  and  the  latter,  in 
consideration  of  their  paying  off  the  arrears,  and  of  the  price  of 
the  mid-superiority,  assigned  them  into  Grant's  rights  and  in- 
terests, and  no  further.  The  disposition  to  them  showed  this 
most  conclusively ;  and  that  they  were  to  relieve  the  subfeuars. 
Accordingly,  on  this  ground,  the  pursuers  had  no  title  to  insist 
in  this  action  ;  and  then,  as  Grant  had  received  the  feu-duties, 
be  himself  could  not  now  make  the  present  demand :  so  neither 
could  the  pursuers,  who  were  assigned  into  his  room.  Again, 
the  prime  superior  was  claiming  nothing.  He  was  no  party  to 
the  right  in  virtue  of  which  the  defender  held  the  subjects, 
neither  was  he  any  party  to  the  action  :  nor  did  he,  nor  could 
he,  in  any  way  make  any  claim  against  the  defender  for  the  ar- 
rears. Had  the  pursuers  paid  at  once  to  Gavin,  and  obtained 
an  assignation  of  the  superior's  rights,  the  matter  would  have 
been  different  But  that  was  not  the  case }  and  therefore,  as 
neither  the  prime  superior  nor  the  pursuers  had  any  title  or  in- 
terest to  make  any  demand  against  the  defender,  the  action  was 
incompetent,  in  any  view  of  the  case.  Besides,  no  evidence 
had  been  produced  of  Gavin  having  been  paid  the  arrears. 
Then,  again,  as  to  the  feu-duties  contained  in  the  second  con- 
clusion,— ^in  the  first  place,  the  pursuers  had  not  settled  with 
the  prime  superior  for  them;  and  therefore,  even  supposing 
the  defender  was  liable,  he  was  not  in  tuto  to  pay.  But  the 
defender  denied  the  pursuers'  right  to  claim  them  at  all,  on 
the  same  ground  as  that  urged  in  regard  to  the  other  claim, 
yis.,  that  as  the  defender  held  under  his  personal  right  with 
Nicbol,  and  no  title  was  made  up  by  him  with  Grant  as  supe- 
rior, the  purchase  of  the  mid-superiority  invested  the  pursuers 
with  no  right  to  claim  the  feu-duties  from  him,  the  defender. 
No  doubt,  so  long  as  he  possessed  the  subjects  conveyed  to  him 
by  Nicbol,  be  was  bound,  as  the  condition  of  doing  so,  to  pay 
the  yearly  stipulated  feu-duty  of  £15,  but  that  was  all  that  could 
possibly  be  demanded  from  him  under  any  personal  engagement 
which  he  could  be  held  to  have  undertaken.  Nichol,  with 
whom  alone  he  contracted,  might  insist  upon  being  relieved  by 
the  defender  of  his  ctrmu/o  feu-duty  of  £37,  to  the  extent  of  the 
£15  yearly ;  but  in  the  circumstances  of  the  case,  it  was  per- 
fectly clear  that  neither  Grant,  nor  any  person  in  bis  right,  nor 
even  Gavin,  could  make  any  direct  personal  claim  against  the 
defender  for  the  feu-duties.  Gavin  or  Grant,  or  those  in  his 
right,  might  attach  the  property  for  the  payment  of  the  feu- 
duty;  and  such  was  the  great  depreciation  of  property  in 
Leith,  that  the  defender  did  not  object  to  their  doing  so.  But 
be  did  not  admit  that  he  bad  incurred  any  personal  liability 
for  the  payment  of  the  feu-duty.  No  doubt,  while  he  should 
keep  possession  of  the  property,  he  fell  to  pay  the  feu-duty ; 
but  if  he  relinquished  the  property,  which  he  was  willing  to  do, 
be  would  then  be  free  from  all  further  claim  for  the  feu-duty. 
He  had  already  paid  the  feu-duty  up  to  Martinmas  1831,  as  ap- 
peared from  the  documents  produced ;  and  if  the  pursuers  would 
take  the  property  on  account  of  the  arrears  which  were  due, 
and  the  feu-duty  to  become  due,  which  was  all  the  benefit  they 
could  derive  by  a  forfeiture  ob  turn  solutum  canoiiem,  the  defen- 
der stated  his  willingness  to  convey  to  them  the  subjects  in 
question :  Macvicar  v.  Cochrane,  14tb  July  1748,  and  Magis- 
trates of  Edinburgh  v.  Hortburgh,  16th  May  1834. 

The  pursuers  anstaered — 
That  all  that  was  required  of  them  was  to  have  paid  or  satb- 


fied  the  prime  superior  as  to  the  arrears.  They  had  done  so 
by  paying  the  arrears,  or  the  greater  part  of  them,  to  the  prime 
superior,  and  had  received,  or,  what  was  the  same  thing,  the 
defenders  had  received,  a  letter  from  the  prime  superior  stating 
that  he  was  in  safety  to  pay.  Accordingly,  the  claim  they 
made  against  the  defender  was  a  claim  urged  by  them  as  carrei 
debendi  against  the  defender,  as  a  correus,  to  pay  up  the  quota 
of  a  larger  sum  due,  »inguU  in  aoUdum,  by  one  and  all,  and 
which  quota  they  had  already  paid  for  him,  for  the  purpose  of 
preventing  a  tinsel  of  their  several  feus,  which  all  had  a  mani- 
fest interest  to  prevent.  It  was  in  no  other  way  they  insisted 
in  the  action,  so  fiir  as  the  arrears  were  concerned  ;  and  as  the 
defender  knew  of,  and  had  never  objected  to  the  arrangement, 
which  was  for  mutual  behoof,  there  was  no  ground  for  bis  pre- 
sent argument.  The  transaction  with  Grant's  trustee,  to 
which  the  defender  was  no  party,  and  on  which,  therefore,  he 
had  no  title  to  found,  was  explained  to  be  an  arrangement  sole- 
ly to  free  the  sequestrated  estate,  but  by  no  means  to  relieve 
the  subfeuars  of  Grant's  arrears,  which  was  never  meant  or 
contemplated.  As  to  the  feu-duties  contained  in  the  second 
conclusion,  it  was  admitted  they  were  not  paid  to  Gavin. 
That,  it  was  alleged,  arose  from  the  defender  having  himself 
refused  to  pay  to  them  as  mid-superiors.  But  they  were  will- 
ing that  the  defender  should  settle  with  the  prime  superior  if 
he  liked.  At  the  same  time,  having  purchased  the  mid-supe- 
riority, they  maintained  they  were  in  tituh  to  demand  it. 

A  separate  argument  was  raised  by  the  pursuers,  to 
the  effect,  from  the  letters  and  other  documentary  evi- 
dence in  process,  that  the  defender  was  bound  to  pay- 
according  to  the  arrangement  of  the  subfeuars.  But 
as  the  same  evidence  was  founded  on  by  the  defender 
as  instructing  the  reverse,  and  that  he  always  objected 
to  pay  any  thing  but  his  own  feu-duty,  it  seems  unne- 
cessary to  go  into  it.  Different  views  appear  also  to 
have  been  taken  of  it  by  the  Lord  Ordinary  and  by  the 
Court. 

After  considerable  procedure,  the  SberifF-substitate 
found, 

"  that  in  November  1830  the  arrears  of  feu-duties  doe  by  Grant 
to  Gavin,  his  immediate  superior,  amounted  to  J^783.  with 
£111.  12.  2.  of  interest,  amounting  la  toto  to  the  sum  of  X894. 
17s.  4d.,  for  which  the  lands  subfeued  by  Grant,  or  possessed 
under  titles  originally  derived  from  him,  including  those  belong- 
ing to  the  pursuers  and  defender  respectively,  were  liable  to  be 
evicted  by  Gavin  as  superior  thereof:  Finds  that  the  defender, 
as  one  of  the  corrti  debendi  along  with  the  pursuers  for  that 
sum,  is  liable,  in  a  question  with  the  pursuers,  for  one-eighth 
part  of  the  said  arrears  and  interest,  being  the  proportion  cor- 
responding to  the  amount  of  the  feu-duty  payable  by  him :  And 
finds,  that  in  that  proportion,  the  defender  is  bound  and  liable 
to  relieve  and  repeat  to  the  pursuers  one-eighth  part  of  what- 
ever sums  were  paid  by  them,  or  either  of  them,  to  account  of 
the  said  sum  of  £894.  17.  4.,  before  the  summons  in  the  action 
was  executed,  but  under  deduction  of  such  sum  as  the  defender 
may  have  paid  to  account  of  said  sums  and  interest — Appoints 
the  pursuer  within  ten  days  to  lodge  a  state  of  the  arrears  and 
interest  paid  by  him,  framed  according  to  these  principles ;  re- 
serving to  the  pursuer  bis  right  of  action  for  sodi  farther  pay- 
ments as  he  may  have  made  since  this  action  was  raised,  and  to 
the  defender  his  defences  as  accords :  Farther,  and  in  reference 
to  the  second  conclusion  of  the  action,  Finds  the  defender  liable 
to  tbe  pursuers  in  the  sum  of  £90.  8.  9.,  being  the  amount  of 
the  feu-duties  payable  by  him  from  Martinmas  1830,  with  in- 
terest till  Whitsunday  1836,  conform  to  state  No.  3  of  proces!*, 
and  finds  the  defender  also  liable  in  interest  at  the  rate  of  five 
per  cent.,  from  Whitsunday  1836  till  tbe  date  of  this  interlocu- 
tor, on  the  principal  sum  of  feu-duties  due  at  tbe  former  of  these 
dates,  and  from  tbe  date  of  this  interlocutor  till  payment,  on 
the  said  sum  of  £98.  8.  9 :  Repels  tbe  defences,  and  recals  the 
interlocutor  of  6th  July  1838,  so  far  as  inconsistent  with  the«e 
findings :  Reserves  in  the  meantime  all  questions  of  expenses, 
and  decerns  accordingly.  (Signed)  *'  Ja.  MACDdvaLD.** 
**  Note, — It  it  unnecessary  to  repeat  tbe  circamstaaces  of 
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this  somewhat  inrolired  case,  which  are  correctly  detailed  in  the 
last  interlocutor  on  the  merits,  in  the  principles  of  which  the 
Sheriff  genernlly  concurs,  except  in  so  far  as  it  held  that  the 
pursuers  had  not  libelled  a  sufficient  title  to  insist  in  the  first 
conclusion  of  the  summons,  in  which  the  Sheriff  cannot  agree. 
He  is  of  opinion  that  the  defence  principally  urged  against  that 
conclusion  is  utterly  unfounded.  The  pursuers*  title  to  insist 
for  payment  of  the  arrears,  is  distinct  and  separate  from  their  title 
to  insist  for  pnyment  of  the  defender's  feu-duties,  since  the  pur- 
suers acquired  right  to  the  mid-superiority,  and  it  seems  per- 
fectly clear  that  neither  the  rights  and  securities  of  Gavin,  nor 
the  liabilities  and  obligations  of  the  sub-vassals,  either  to  him 
or  inter  se,  can  or  would  be  affected  by  that  purchase,  in  the 
cirtnimstances  in  which  it  was  mnde.  The  obligation  of  the 
pursuers  to  relieve  Grant's  estate  of  Gavin's  claim,  was  a  condi- 
tion of  the  sale,  but  the  arrears  of  feu-duties  form^>d  no  part  of 
the  pric<;,  and  notwithstanding  that  obligation,  all  the  posses- 
sors of  the  sub-feus  were  equally  liable  to  the  superior,  and  they 
Hs  much  entitled  to  their  relief  in/er  se  ns  if  that  obligation  had 
not  been  a  condition  of  the  sale  of  the  mid-superiority.  It  was 
intended  to  relieve  Grant's  sequestrated  estate  of  Gavin's  claim, 
but  without  prejudice  to  the  pursuers  ranking  on  it  for  the  amount 
of  the  arrears.  It  is  difficult  to  imagine  how  this  limited  obli- 
gation can  be  construed  into  an  obligation  to  relieve  the  sub- 
vassals  of  their  legal  obligation  to  the  superior,  or  of  their  mu- 
tual claims  of  relief  in^er  te.  The  Sheriff  is  also  of  opinion 
that  the  pursuers'  argument  res|>ecting  the  defender's  liability 
for  interest  on  his  feu-duties,  is  well-founded.  It  is  proved  by 
Nichol's  f^asine,  from  whom  the  defender  acquired  his  property, 
that  the  liability  for  interest  was  a  condition  of  his  feudal  right ; 
nnd,  according  to  the  principles  of  the  feudal  law,  when  he  dis- 
poned to  the  defender  to  hold  of  his  superior  (Grant),  he  was 
only  entitled  to  make  this  substitution  under  the  burdens  and 
conditions  of  his  own  right.  The  Sheriff  regrets  he  was  un- 
able to  dispose  of  this  case  hnally,  without  ordering  a  new  state 
applicable  to  the  principles  stated  in  the  interlocutor,  but  it  ap- 
pears unavoidable." 

Tliereafter, 

••  Edinburgh,  7th  October  1840.— The  Sheriff  baring  re- 
sumed consfideration  of  the  cause,  along  with  the  state  of  arrears 
of  feu-duty.  No.  47  of  process,  and  having  heard  parties'  pro- 
curators thereon — Approves  of  the  second  method  of  stating  the 
arrears  and  interest  in  said  st^te,  and  in  terms  thereof,  finds  the 
defender  liable  to  the  pursuers  in  the  sum  of  £57.  9.  4.  Ster- 
ling, as  the  proportion  of  the  arrears  and  feu-duties  due  by  him 
under  the  first  conclusion  of  the  summons.  And  in  reference 
to  the  second  conclusion  of  the  summons,  of  new  finds  the 
defender  liable  to  the  pursuers  in  the  sum  of  £90.  8.  9.,  being 
the  amount  of  the  feu-duties  payable  by  bim  from  Martinmas 
1830,  with  interest  till  Whitsunday  1836,  conform  to  state  No. 
3  of  process;  and  finds  the  defender  also  liable  in  interest  at 
the  rate  of  five  per  cent,  from  Whitsunday  1836  till  the  date  of 
this  interlocutor,  on  the  principal  sum  of  feu-duties  due  at  the 
former  of  tbeie  dates,  and  from  the  date  of  this  interlocutor  till 
paymc^nt  on  the  said  sum  of  £90.  8.  9.  And  decerns  against  the 
defender  for  payment  of  said  sums  accordingly :  Finds  the  de- 
fender liable  in  expenses ;  allows  an  account  to  be  lodged  for  tax- 
ation, and  decerns."  (Signed)  *'  Graham  Speies." 

On  an  advocation,  the  Lord  Ordinary  pronounced 
the  following  interlocutor: 

"  lilh  December  1841 The  Lord  Ordinary  having  heard 

counsel  in  this  advocation,  nnd  thereafter  considered  the  record 
in  the  Inferior  Court,  and  whole  process — In  respect.  Into,  that 
it  is  clearly  established  by  the  letters  and  documents  produced, 
that  the  advocator,  Mr  Beveridge,  one  of  the  subfeuars  of  the 
property  libelled  on,  specially  undertook  and  agreed,  several 
years  before  the  commencement  of  this  action,  to  pay  his  pro- 
portion of  the  arrears  due  by  the  mid-superior  at  his  bankruptcy 
to  the  prime  superior,  so  as  to  save  his  property  from  forfeiture 
at  the  instance  of  the  latter :  2do,  That  the  pursuer,  on  the 
f:iith  of  that  agreement,  purchased  the  mid-superiority,  and  paid 
the  whole  arrears  to  th<  over-superior,  wherfby  all  proceedings 
at  the  instance  of  the  latter  against  the  subfeuars  were  super- 
seded and  slopped :  3fio,  That  it  farther  appears  that  the  de- 
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fender,  in  acknowledgment  and  fulfilment  ;>ro  fan^^  of  the  agree- 
ment, actually  made  various  payments  to  account  of  the  snid 
arrears,  though  he  latterly  refused  to  pay  the  balance  due  by 
bim,  and  thereby  rendered  it  necessary  for  the  pursuer  to  raise 
the  present  action — approves  of  the  Sheriff's  interlocutors,  in 
so  far  as  he  has  decerned  against  the  advocator  for  the  sums 
specified  in  the  inteilocutors  complained  of,  with  expenses  ;  and 
therefore  repels  the  reasons  of  advocation,  and  remits  the  cause 
to  the  Sheriff  simpliciier,  and  decerns :  Finds  the  respondent 
entitled  to  his  expenses,  as  the  same  may  be  taxed  by  the  audi- 
tor, and  decerns. 

"  Note This  is  a  case  which  appears  at  first  to  be  complicat- 
ed, and  it  has  swelled  to  great  bulk  from  voluminous  proceedings 
and  productions ;  but  truly  it  is  very  simple  in  itself. 

"  The  late  Mr  Gavin  of  Leith  feued  a  property  in  the  vici- 
nity of  the  town  to  one  Alexander  Grant  for  a  principal  feu-duty 
of  £120.  Grant  subfeued  it  to  different  persons  for  building — 
the  subfeu-duty  amounting  to  £120,  the  precise  sum  of  the 
principal  feu-duty. 

"  One  of  the  subfeus  was  made  to  Mr  Beveridge,  who  pur- 
chased a  house  from  one  Nichol  (another  subfeuar)  for  £550 
in  1826.  The  poition  of  feu-duty  laid  on  the  advocator's  lot 
was  £15  Sterling  per  annum.  Oiher  subfeuars  bad  still  more 
valuable  buildings  on  their  portions  of  the  ground. 

*'  Grant  became  bankrupt  in  1829,  owing  a  large  arrear  of  feu- 
duties  (nearly  £800)  to  the  prime  superior,  Mr  Gavin.  It  is  ob- 
vious that  all  the  subfeuars  were  interested  in  paying  off  the 
arrear,  as  their  subfeus,  and  all  the  houses  thereon,  could  havu 
been  attached  by  the  prime  superior  for  his  payment.  It  seems, 
therefore,  to  have  been  arranged  that  the  pursuers,  Moffat  and 
Brash,  should  buy  Grant's  mid-superiority,  and  pay  up  the  arrears 
of  the  prime  feu-duty  to  the  over-superior,  on  the  understand- 
ing that  the  same  should  be  repaid  by  the  subfeuars  in  propor- 
tion to  the  amount  of  their  subfeu-dulies,  whereby  their  pro- 
perties would  be  saved  from  forfeiture.  This  accordingly  Moffat 
and  Brash  did  in  1830.  They  then  paid  the  arrears  to  the  over- 
superior,  and  they  now  claim  from  the  advocator  his  share  of 
the  arrears  so  paid  up ;  which,  after  a  long  litigation,  the  She- 
riff has  decerned  for,  and  the  Lord  Ordinary  is  of  opinion  that 
his  judgment  is  well  founded. 

**  He  rests  his  opinion  on  this  plain  proposition,  that  when 
the  prime  superior's  claim  against  the  subfeuars  and  their  pro- 
perties emerged  in  1829  on  the  bankruptcy  of  Grant,  it  was 
clearly  their  interest  to  save  their  properties  from  forfeiture. 
The  prime  superior  could  undoubtedly  have  instituted  an  action 
of  irritancy,  ob  non  solutum  canonem,  against  all  the  subfeuars, 
without  regard  to  their  settlement  with  the  mid-superior  ;  and 
Moffat  and  Grant,  as  assignees  of  Gavin,  could  have  taken  a 
similar  step.  But  the  defender  superseded  such  a  process  by  spe- 
ciaify  agreeing  to  pay  his  proportion  of  the  arrears.  The  tact 
of  the  advocator  coming  under  such  an  arrangement  is  proved 
beyond  all  doubt  by  the  most  explicit  letters  under  his  hand.-^ 
See,  in  particular,  the  advocator  Mr  Beveridge's  letters  of  19th 
March  1832  and  2d  May  1834.  These  letters  appear  to  be  de- 
cisive of  the  defender's  liability.  The  chief  pleas  maintained 
by  the  advocator  were  these:  — 

•*  Is/,  He  Mtated  that  the  pursuers  had,  by  the  articles  of  roup 
under  which  they  made  the  pui  chase  of  this  mid-super  tor  ily^ 
undertaken  Grant's  obligation,  and  became  bound  to  pay  all  the 
arrears  of  feu  duty  to  the  prime  superior,  in  the  same  way  that 
Grant  himself  would  have  been  bound  to  •  relieve  them,  and 
therefore  that  the  pursuers  could  not  now  claim  any  share  of  the 
arrears  from  the  defender.  But  that  was  not  the  meaning  of 
the  obligation  referred  to  In  the  articles  of  roup,  as  the  Sheriff 
has  ytry  clearly  demonstrated  in  the  note  annexed  to  his  inter- 
locutor of  24Th  July  1840.  The  obligation  on  the  purchasers 
to  pay  arrears,  contained  in  the  articles  of  roup,  did  not  form  part 
of  the  price,  but  was  made  a  condition  of  the  sale  in  order  to 
relieve  the  sequestrated  estate,  while  the  purchasers  and  sub- 
feuars were  to  have  all  the  remedies  and  rights  of  relief  inter  se 
for  their  several  proportions,  which  the  over -superior  could  have 
enforced  ;  so  that  the  pursuers  acquired  the  mid-superiority  for 
the  common  behoof  of  themselves  and  the  othei  subfeuars;  and 
it  would  have  been  utter  folly  in  them  to  have  purchased  them 
with  any  other  view.  Tbe  defender's  own  letters  in  1832  ami 
1834  afford  the  clearest  evidence  that  he  viewed  tbe  purchasers' 

Vol.  XIV^No.  XXX. 


466 


REPORTS  OF  CASES  DECIDED 


[June 


Acquisition  of  the  mid-superiority,  and  their  settlement  with  the 
over-superior  in  that  light. 

"  2d,  The  defender  alleged  that  the  pursuers  made  the  pur- 
chase on  the  most  improper  and  disadvantageous  terms  for  him, 
as  they  had  renounced  all  right  to  rank  on  Grant's  estate  for  the 
arrears  which  formed  a  debt  due  by  that  party  on  his  failure. 
But  this  plea  seems  to  be  founded  on  a  mistake  of  the  fact. 
The  right  of  the  purchasers  or  subfeoars  to  rank  for  the  arrears 
exacted  from  them  on  Grant's  account,  is  expressly  reserved  in 
the  conveyance  by  the  trustee  to  the  pursuers,  in  these  words: 
*  without  prejudice  to  the  said  William  Moffut  and  Alexander 
Brash  exercising  any  right  of  ranking  which  may  be  competent 
to  them  on  the  estatct  of  the  said  Alexander  Grant,  but  reserving 
all  objections,  if  any,  which  may  be  competent  against  such 
claim.'  See  also  receipt,  No.  60  of  process,  subscribed  by  the 
defender,  showing  that  he  at  one  time  applied  for  the  composi- 
tion on  that  very  feu-duty.  It  does  not  very  clearly  appear 
from  the  states  whether  it  was  recovered  or  not. 

"  3^,  The  advocator  alleged  that  he  had  offered,  in  his  de- 
fences, to  surrender  his  whole  aubfeued  property  to  the  pursuers  ; 
and  as  the  prime  superior  himself  could  get  no  other  remedy 
against  any  subfeuar,  it  was  argued  that  this  should  have  satis- 
fied the  pursuers'  claim.  It  is  to  be  observed,  however,  that 
these  defences  were  not  lodged  till  November  1836 ;  and  if  the 
defender  was  bound  by  special  agre&nent  to  pay  his  share  of  the 
arrears,  by  letters  prior  to  1836,  he  could  not  insist  on  the  pur- 
suers then  taking  kouses  in  place  of  money  for  their  debt.  The 
defender's  statement  is,  that  property  in  Leith  has  been  for 
sometime  gradually  depreciating;  and  if  this  be  the  case,  it 
affords  just  the  stronger  reason  for  holding  that  a  p^rty  could 
not  carry  on  a  correspondence,  and  so  act  for  the  years  between 
1830  and  1836,  by  making  payments  and  otherwise,  as  to  lead 
a  co-vassal  to  understand  and  believe  that  he  was  to  pay  his 
share  of  certain  common  burdens  affecting  his  own  and  their 
properties,  and  then  throw  his  property  on  their  hands,  when, 
perhaps,  it  had  reached  its  lowest  point  of  depreciation. 

"  At  the  same  time,  the  defender's  offer,  when  examined,  seems 
to  have  been  a  proposition  to  give  op  his  property  to  the  pur- 
suers, on  condition  that  they  should  relieve  him,  not  only  from 
Grant's  arrears,  but  from  the  whole  of  his  oum  subfeu-duties, 
past  or  future,  ivhich  no  vassal  can'refute  or  renounce  so  long 
as  he  is  solvent,  as  laid  down  in  the  case  of  the  Marquis  of 
Abercorn  v.  Marnoch,  Fac.  Col.,  26th  June  1817.  The  pur- 
suers, therefore,  were  not  bound  to  accept  of  the  def<3nder'8  offer 
as  made.  At  the  debate,  the  defender  evidently  hesitated  to 
surrender  his  feu,  merely  to  be  relieved  of  his  share  of  Grant* s 
arrear,** 

The  sums  contained  in  the  second  conclusion  of  the 
libel  having  been  paid  a  long  time  previously,  the  only 
question  in  the  advocation  was  as  to  the  arrears. 

The  defender  reclaimed.  At  advising,  the  Court 
held,  in  opposition  to  the  Lord  Ordinary,  that  no  con- 
cluded agreement  of  the  nature  alluded  to  by  his  Lord- 
ship appeared  to  have  been  entered  into ;  that  the 
actings  of  the  parties  themselves,  as  appearing  from 
the  evidence  in  process,  were  repugnant  to  that  idea, 
and  that,  moreover,  it  was  not  libelled  on  in  the  sum- 
mons. Their  Lordships  were  of  opinion  that  the  de- 
fender was  liable,  as  intromitter  with  the  fruits  of  the 
subject ;  and  that  as  the  pursuers,  who,  with  the  de- 
fender and  the  other  subfeuars,  were  all  liable  singuli 
in  solidum  for  the  arrears,  had  paid  the  same,  the  de- 
fender was  liable  in  relief  to  the  extent  claimed. 

The  Court  accordingly  recalled  the  findings  of  the 
Lord  Ordinary  as  to  the  agreement  referred  to  in  the 
interlocutor  reclaimed  against,  but  adhered  to  that  in- 
terlocutor, so  far  as  it  approved  of  the  Sheriff's  judg- 
ment decerning  against  the  defender  for  the  portion  of 
the  arrears  effeiring  to  his  feu,  and  contained  in  the  first 
conclusion  of  the  summons. 

Lord    Ordinary,    Cuninghame.  —  ^c/.    Dean    of   Faculty 


(Wood),  J.  S.  More;  Party  Agent. — AU.  Solicitor- General 
(M*Neiii),  Buchanan;  Wilson  and  Milne,  Agents, — F.  Clerk.-^ 
fG.D.F.J 


lOth  June  1842. 

SscoND  Division (G.  D.  F.) 

No.  206. — Mrs  Mabgaret  Allan  or  Hutchtsotv, 
Pursuer,  v,  John  Hutchison  Senior,  and  Othbrs, 
Hutchison* s  Trustees,  Defenders, 

Husband  and  Wife — Antenuptial  Contract — Jus  Mariti — In  an 
antenuptial  contract  in  wkich  the  wife  reserved  right  to  the 
whole  property  coming  to  her  from  her  father  and  mother,  and 
the  husband's  jus  mariti,  jfc,  was  excluded,  as  also  the  rights 
of  his  creditors — Held,  on  the  terms  of  the  deed,  that  the  jus 
mariti  was  excluded  as  to  the  annual  profits  thereof;  but  ques' 
tion  raised,  whether  the  wife  was  bound  to  contribute^  out  of 
the  profits  accruing,  stante  matrimonio,  to  the  current  expenses 
of  the  family  f 

By  antenuptial  contract  of  marriage  in  March  1811, 
entered  into  between  the  pursuer  and  her  husband,  the 
deceased  John  Hutchison,  and  Richard  Allan,  her  fa- 
ther, also  deceased,  the  pursuer  reserved  to  herself  the 
right  to  dispone,  use,  or  alienate  the  whole  property 
she  might  succeed  to  through  the  death  of  her  father 
or  mother,  or  otherwise,  or  through  any  deed  executed 
by  them,  or  either  of  them,  or  to  which  she  might  suc- 
ceed during  the  subsistence  of  the  marriage ;  and  her 
husband  thereby  renounced  all  right  thereto,  or  to  any 
part  thereof,  and  the  same  was  declared  to  be  unaffect- 
able  by  his  debts  or  deeds,  and  not  attachable  by  his 
creditors.  The  following  is  the  clause  in  the  oiarriage- 
contract : 

"  Declaring,  however,  that  th&said  Miss  Margaret  Allan  reserves 
to  herself  the  right  and  liberty  to  dispone,  use,  oralienate  the  whole 
property  she  may  succeed  to  through  the  death  of  her  father 
or  mother,  orotherways,  or  through  any  deed  executed  by  them, 
or  either  of  them,  or  to  which  she  may  succeed  during  the  sub- 
sistence of  the  said  future  marriage,  and  the  said  John  Hutchi- 
son hereby  renounces  all  right  thereto,  or  to  any  part  thereof, 
the  same  being  hereby  declared  unafiectable  by  bis  debts  or 
deeds,  nor  attachable  by  his  creditors,— the  said  succession  being 
always  subject  to  the  destination  and  conditions  contained  in 
the  deeds  by  which  she  may  succeed  to  the  said  property,  and 
which  she  shall  have  no  power  to  alter." 

During  the  subsistence  of  the  marriage,  the  pursuer 
succeeded  to  certain  property,  both  heritable  and  move- 
able, through  the  death  of  her  father  and  mother,  and 
also  by  the  death  of  her  sister  Lydia.  It  was  alleged 
that  her  husband,  besides  obtaining  loans  or  advances 
from  the  pursuer^s  separate  funds,  also  intromitted  with 
the  property  she  had  succeeded  to,  and  the  produce 
thereof,  without  her  authority  and  against  her  wish. 
and  applied  the  same  to  his  own  uses  and  purposes  in 
various  transactions  and  speculations  in  which  he  was 
engaged,  and  thereby  increased  his  own  estates. 

Mr  Hutchison  died  in  1837,  and  the  pursuer  brought 
this  action  (in  1839)  against  her  husband's  trustees,  to 
obtain  payment  of  his  intromissions  with  her  funds, 
which,  according  to  an  account  she  produced,  were  al- 
leged to  amount  to  £1780.  12.  1.  of  principal,  and 
£1364.9.5^.  of  interest. 

Under  the  marriage-contract  the  pursuer  was  entitled 
to  a  jointure  of  £175  on  the  husband's  death,  and  it 
appeared  that  he  had  granted  certain  letters  to  Mrs 
Hutchison,  in  which  he  acknowledged  to  have  received 
from  her  sums  amounting  to  £370,  on  which  it  was 
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provided  by  the  pursuer  no  interest  was  to  be  charge-* 
able.  The  defenders  tendered  payment  of  that  sum, 
but  they  denied  that  the  truster  was  indebted  in  any 
further  sum  such  as  that  now  claimed.  They  admitted 
that  Mr  Hutchison  had  been  in  use  to  intromit  with 
the  revenue  arising  from  his  wife's  separate  estate; 
but  they  averred  that  the  wife,  on  the  other  hand,  had 
intromitted  with,  or  received,  funds  from  him,  which 
they  specified,  and  which  fully  compensated  any  claim 
for  intromissions  she  had  against  her  husband,  and  they 
averred,  that  whatever  sums  he  had  intromitted  with 
had  been  applied,  with  her  consent,  to  the  current  ex- 
penses of  the  family.  It  was  also  averred  that  she  had 
received  certain  sums  of  money,  stante  fnairvnoniOf 
amounting  to  £240,  which  she  had  concealed  from  her 
husband  and  applied  to  her  own  purposes ;  and  besides, 
that  she  had  given  no  account  of  various  other  sums 
on  which  they  condescended. 

Mrs  Hutchison  had  lodged  an  account  of  the  sums 
she  claimed  against  her  husband,  as  taken  from  her 
husband's  books;  but  the  trustees  averred  that  the 
account  was  made  up  upon  erroneous  principles,  and 
they  stated,  that  upon  a  just  accounting,  the  pursuer 
would  be  found  indebted  to  her  husband's  estate,  in- 
stead of  the  estate  being  due  any  thing  to  her. 

The  pursuer  pleaded-— Thsit  her  husband  having  re- 
ceived advances  from  her  out  of,  or  having  intromitted 
with,  her  separate  property,  and  the  same  not  having 
been  gifted  by  the  pursuer  to  her  husband,  or  repaid 
or  accounted  for  by  him  to  her,  his  estate  was  liable 
for  the  sums  so  advanced  or  intromitted  with ;  and  the 
account  thereof,  libelled  in  the  summons,  being  cor- 
rectly stated  both  as  to  principal  and  interest,  the  pur- 
suer was  entitled  to  decree  to  the  amount  concluded  for. 
At  all  events,  she  was  entitled  to  decree  for  such  sums 
as  should,  upon  due  inquiry,  appear  to  be  duly  instruct- 
ed to  be  justly  resting-owing  to  her. 

In  defence  it  was  pleaded — 1.  This  action  cannot 
be  maintained ;  because,  on  a  just  accounting,  it  will 
be  found  that  the  pursuer,  in  place  of  having  any  claim 
against  the  defenders,  stands  indebted  to  the  trust- 
estate  of  her  deceased  husband.  2.  The  claims  of  the 
pursuer,  at  least  so  far  as  not  founded  on  written  ac- 
kDowledgments,  are  cut  off  by  prescription.  3.  Ac- 
cording to  the  sound  construction  of  the  marriage-con- 
tract, and  in  consequence  of  the  proceedings  which 
followed  under  it,  the  late  Mr  Hutchison  had  a  right 
to  intromit  with  the  interest  or  produce  of  his  wife's 
separate  estate ;  and,  at  all  events,  any  intromissions 
which  he  may  have  had  with  her  annual  income,  having 
been  either  accounted  for  by  him,  or  appropriated  to 
family  purposes  with  her  full  knowledge  and  consent, 
cannot  now  be  reared  up  as  a  debt  against  his  estate. 

4.  As  the  pursuer  succeeded  to  a  separate  estate  during 
the  subsistence  of  the  marriage,  she  was  bound  to  con- 
tribute a  reasonable  sum  from  her  income  to  defray  her 
own  personal  expenses,  as  well  as  those  of  the  family. 

5.  In  the  present  accounting,  the  pursuer  is  likewise 
bound  to  give  credit  for  all  sums  acquired  by  her  dur- 
ing the  subsistence  of  the  marriage,  which  fell  under 
ihe^ia  maritiy  and  were  retained  by  her,  as  well  as  for 
all  her  intromissions  with  the  private  funds  of  her  hus- 
band, and  all  advances  made  by  him  on  account  of  her 
separate  estate. 

The  Lord  Ordinary,  of  consent,  remitted  to  an  ac- 


countant to  make  up  a  state  of  accounts  between  the 
parties,  and  to  report.  The  accountant  reported  ad 
inierim,  that  from  the  state  of  information  before  him, 
he  was  unable  to  comply  fully  with  the  Lord  OreUnary's 
interlocutor,  but  he  was  of  opinion  that  the  pursuer 
had  not  as  yet  substantiated  her  claim.  The  following 
is  the  result  of  the  views  of  the  accountant : 

••  On  the  whole  consideration  of  the  circumstancen,  and  cri- 
dence  as  yet  adduced  in  this  case,  the  accountant  humbly  reports 
to  the  Lord  Ordinary, — 

'*  1.  That  if  the  Lord  Ordinary  shall  be  of  opinion  that  the 
contract  of  marriage,  before  quoted,  only  excludes  the  husband's 
jus  mariti  as  regards  principal  sums  to  which  the  pursuer  suc- 
ceeded during  the  subsistence  of  the  marriage,  but  that  it  does 
not  exclude  the  interests  of  such  sums  after  being  uplifted,  then 
there  is  nothing  due  to  the  pursuer. 

*'  2.  If  the  Lord  Ordinary  shall  be  of  opinion  that  the  jus 
mariti  it  excluded  as  to  all  interests,  but  that  the  wife  was 
bound  to  contribute  a  fair  sum  towards  the  expenses  of  the  esta- 
blishment, say  to  theextentofJClOOa-year,  still  there  is  nothing 
due  to  the  pursuer. 

**  3.  But  should  the  Lord  Ordinary  be  of  opinion  that  thejiis 
mariti  is  excluded,  and  that  the  wife  is  bound  to  contribute  no- 
thing towards  the  general  expenditure  of  the  establishment,  but 
that  he  should  be  of  opinion  that  the  pUa  of  prescription  applies 
to  bygone  interests  till  within  three  years  of  the  hu;iband's 
death,  even  then,  were  a  strict  accounting  gone  into,  and  keep- 
ing in  view  that  she  consented  to  her  husband  retaining  £370, 
chiefly  without  interest,  till  his  death,  little  or  nothing  would 
be  due. 

"  4.  Should  he  bold  that  the  plea  of  prescription  does  not 
apply,  but  that  there  is  a  good  plea  of  bona  fide  percepti  et  con" 
sumpti,  still  then  nothing  is  due. 

"  5.  But  should  the  Lord  Ordinary  be  of  opinion  that  none 
of  these  pleas  will  avail  the  defenders,  then  the  accountant  bos 
humbly  to  report,  that  the  pursuer  has  not  produced  as  yet  such 
a  satisfactory  account  of  her  own  concealed  transactions,  during 
the  subsistence  of  the  marriage,  as  to  enable  him  to  make  up  an 
account  of  a  satisfiictory  nature  betwixt  the  parties. 

"  6.  Lastly,  That  it  appears  to  the  reporter  that  the  pursuer 
has  not  proved  that  she  succeeded,  during  the  marriage,  to  sums 
exceeding  ....  £764  13    0 

*'  Not  including  the  sums  left  in  liferent  by 
her  fiither,  and  exclusive  of  gifts,  £240. 
'*  And  that  it  is  proved  she  was  in  possession,  at 

her  husband's  death,  of  funds  to  the  amount  of  1010    0    0 


"  Leaving  an  excess  in  her  hands  of  -  £245     7    0 

"  Or  holding  that  the  gifts  by  her  father  and 
mother  were  excluded  by  the^'us  mariti,  amount- 
ing to  -  -  -  -  240     0    0 


"  There  would  still  leave  an  apparent  surplus  in 

her  hands  of  -  -  -  £5    7     0 

"  And  according  to  this  view,  she  would  have  no  claim  even 
to  the  sums  contained  in  her  husband's  written  acknowledg- 
ments, in  respect  that  she  is  shown  to  have  been  possessed  of 
sums  to  an  extent  equal  to,  and  beyond  what  she  succeeded  to, 
and  which,  of  course,  would  extinguish  these  apparent  loans." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

<*  90M  November  \8A\. — The  Lord  Ordinary  having  beard  par. 
ties,  and  considered  the  process, — Finds,  b/,  That  the  jus  mariti 
of  the  pursuer's  late  husband  was  excluded,  by  their  contract  of 
marriage,  as  to  any  property  to  which  she  might  succeed  during 
the  subsistence  of  the  marriage,  and  that  this  exclusion  extended 
to  the  annual  profits  of  such  property :  2</,  That  in  the  circum- 
stances, her  husband  had  no  right  to  require  her  to  contribute, 
out  of  her  separate  estate,  to  the  muintenance  of  the  family,  or 
of  herself  as  a  member  of  it,  and  that  she  is  not  liable  to  be  de- 
bited with  such  contribution  in  tbi^  accounting:  3(/,  That  the 
Jut  mariti  was  not  excluded  quoad  the  £210,  which  the  piii^suer 
acquired  during  the  subsistence  of  the  marriage  by  donation ; 
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quoad  ultra,  flppotnts  the  cau.«e  to  be  enrolled,  in  order  that  it 
niny  be  settled  how  the  remaining  points  are  to  be  proceeded 
with ;  and  reserres  nil  questions  of  expenses. 

**  Note. — /li  to  the  exclusion  of  the  jut  mariti,  the  Lord  Ordi- 
nary proceeds  entirely  on  the  words  and  the  apparent  object  of 
the  deed.  The  wife  '  reserves  to  herself  the  right  and  liberty  to 
dispone,  use,  and  alienate  the  whole  property  she  may  succeed 
to,*  &c. ;  and  the  husband  '  renounces  all  right  thereto,  or  to  any 
part  thereof^  &c.  The  Lord  Ordinary  thinks  that  these  words 
entitle  the  wife  not  only  to  the  exdusire  right  to  the  fee  of  the 
property,  but  to  the  exclusive  uteoi  its  profits.  If  this  construc- 
tion be  not  applied,  then,  in  so  far  as  what  she  succeeded  to  was 
only  a  liferent,  she  could  have  no  use  of  it  whatever.  The  word 
*  u«e*  gets  no  meaning  according  to  the  defenders'  interpretation, 
for  they  muke  it  synonymous  with  alienate.  If  any  case  could 
be  produced  which  fixes,  at  a  general  rule,  that  the  income  of 
property,  over  which  the  jut  mariii  is  excluded,  belongs  to  the 
husband,  i  fleet  would  have  been  given  to  it  here.  But  there  is 
no  such  caKe.  They  are  all  special, — the  speciality  in  each  con- 
sisting of  its  own  particular  language  and  objects* 

"  2d,  Whatever  a  wife  may  be  compelled  to  do  for  the  main- 
tenance of  herself  or  family,  with  her  separate  estate,  where  the 
husbHnd  be  bankrupt,  or  destitute,  the  Lord  Ordinary  knows  no 
principle  or  authority  for  saving  a  husband  who  is  solvent  from 
fulfilling  his  legal  obligation  to  maintain  his  spouse,  because  she 
happens  to  be  able  td  maintain  herself.  The  deceased  married 
under  a  contract  of  marriage,  allowing  the  wife  to  keep  her  own, 
and  yet  he  insists  that  she  shall  virtually  give  her  own  to  him,  in 
the  form  of  keeping  his  wife. 

"  dr/,  The  ^62-10  was  not  got  by  succession,  but  by  donation. 
The  word  succession  may,  in  one  sense,  be  said  to  be  the  same 
ivith  acquisition,  but  not  in  the  sense  of  this  contract.  '  The* 
deed*  '  by  which  she  may  succeed*  cannot  apply  to  donations. 

'*  The  Lord  Ordinary  has  decided  nothing  about  the  part  of 
the  second  defence,  which  states  that  her  funds  were  appropriated 
to  family  purposes  *  with  her  full  knowledge  and  content,*  be- 
cause neither  party  has  yet  renounced  farther  probation  as  to  this 
fact.  This  is  one  of  the  points,  in  reference  to  which  he  has 
directed  the  cause  to  be  enrolled." 

The  trustees  reclaimed,  praying  the  Court 

*'  to  recal  and  alter  the  foresaid  interlocutor,  except  in  so  far  as 
it  finds  *  that  the  jui  mariii  was  not  excluded  quoad  the  ^240 
which  the  pursuer  acquired,  during  the  subsistence  of  the  mar- 
riage, by  donation ;  to  sustain  the  defences,  and  assoilzie  the  de- 
fenders from  the  whole  conclusions  of  the  action;  or,  at  all 
events,  to  recal  the  first  two  findings  in  the  interlocutor  complained 
of,  and  remit  to  the  accountant,  with  instructions  to  prepare  a 
finnl  report ;  or  to  do  otherwise  in  the  premises  as  to  your  Lord- 
ships shall  seem  just." 

At  advising,  several  of  their  Lordships  appeared  to 
consider  that  the  finding  of  the  Lord  Ordinary,  so  far 
as  it  held  that  the  profits  of  the  wife's  separate  property 
should  not  be  applied  to  family  purposes,  yfna  prema- 
ture, and  that  a  presumption  rather  arose  that  these 
profits,  arising  stante  matrimonioy  where  the  husband 
was  not  taken  bound  to  accumulate  for  the  wife's  se- 
parate estate,  had  been  used,  with  the  wife's  consent, 
in  the  family ;  and  that  the  onttSt  instead  of  being  on 
the  husband's  representatives,  lay  on  the  wife  to  show 
that  it  was  otherwise.  Lord  MoncreifiT  was  understood 
to  be  of  opinion  that  the  interlocutor  was  right,  and 
that  i\\eju8  mariti  was  excluded,  both  as  to  principal 
sums  and  as  to  profits. 

The  Court  pronounced  the  following  interlocutor : 

"  Adhere  to  the  first  finding  in  the  interlocutor  of  the  Lord  Or- 
dinary, and  to  that  extent  refuse  the  prayer  of  the  reclaiming 
note;  recal  the  second  finding,  and  remit  to  the  Lord  Ordinary 
to  hear  pnrties  as  to  the  rules  and  presumptions  of  law  respect* 
ing  those  parts  of  the  annual  profits  of  the  pursuer's  separate 
e^tite,  dmwn  hy  the  husband  during  the  subsistence  of  the  mar* 
riaee,  and  used  and  consumed  in  the  maintenance  of  the  family 
while  the  spouse*  lived  together,  and  also  to  the  relevancy  and 
effect  of  any  offt-r  of  proof  which  may  be  made  by  either  party 


of  their  respective  averments,  with  power  to  bis  Lordship  to 
proceed  farther  in  the  determination  of  the  cause  as  to  his  LA>rd- 
ship  shall  seem  fit,  reserving  all  questions  of  expenses.** 

Authorities Aston,  1  Vesey,  senior,  p.  267.     Bett's  Sup. 

to  Vesey,  senior,  8  Bly.,  p.  224 ;  16  Vesey,  junior,  p.  126. 

ixird  Ordinary  Cockburn,  for  Jeffrey Act.  Dean  of  Faculty 

(Wood);   A.   Dunlop,   W.S.,   Agent. — Ah,  Solicitor-General 

(M'Neill),  T.  Mackenzie;  T.  Duun,  S.S.C.,  Agent F.  CUrk, 
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Second  Division (G.  D.  F.) 

*  No.  207. — John  Stirling  and  Archibald  Lord 
Douglas,  Parsuers^  v.  Robert  Ewart,  Defen- 
der. 

Superior  and  Vassal — Casualties  of  Superiority — Entry  of  Heirs 
and  Singular  Successors — Relief — Composition — Suoceesion 
— Entail— Construction — Charter  of  Resignation  —  A  fee- 
aimple  proprielur  entailed  his  estate  on  A,  JB,  and  C,  neither 
of  whom  were  heirs  of  line  to  the  entailer,  nor  were  they  related 
by  Mood  in  any  degree  whatever  to  one  another.  A,  the  m- 
stitute,  made  tip  titles,  and  received  from  the  superior  a  charter 
of  resignation,  whereby  the  lands  were  conveyed  to  the  same 
series  of  heirs,  as  specially  set  forth  in  the  entail,  and  a  clause 
was  inserted  in  the  charter,  declaring  that  the  granting  thereof 
was  not  to  exclude  the  superior  and  his  successors  from  any 
claim  they  had  at  law  to  a  full  years  rent  of  the  subjects, 
*'  whenever  the  heirs  of  entail  to  whom  the  succession  shaU 
open  shall  happen  not  to  be  the  heir  of  line  of  the  person  who 
was  last  entered  and  infeft***  On  his  entry  the  institute  paid  a 
composition  to  the  superior  of  a  full  years  rent  as  a  singular 
successor.  After  his  deaths  and  also  that  of  B,  who  had  cn- 
tered  with  the  superior  in  the  lands,  the  succession  opened  to 
C,  who  was  not  the  heir  of  line  of  JB,  the  vassal  last  infefl — 
Held  by  a  majority  of  the  whole  Court,  that  the  superior  was 
bound  to  enter  C  as  an  heir  of  the  investiture,  on  payment  of 
the  ordinary  casualty  of  relief  exigible  from  an  heir  :  The 
ground  of  decision  apparently  being,  that  the  superior  having 
received  the  composition  of  a  full  years  rent,  on  the  change  of 
investiture,  from  the  first  member  of  entail,  he  had  there^  re- 
cognised the  entail  as  the  investiture,  and  was  bound  through' 
out  to  deal  with,  and  give  effect  to  the  destination  in  it,  as  the 
rule  of  the  investiture  in  regard  to  succession ;  and  consequently 
to  receive  the  whole  series  of  substitute  heirs,  without  distine^ 
tion  of  one  from  another,  as  the  line  of  succession  opened  to 
each  in  the  express  character,  and  as  entitled  to  all  the  privi- 
leges  and  rights  qf  heirs  of  the  investiture. 

The  late  Miss  Grizel  Ewart,  who  was  a  fee-simple 
proprietor,  executed  an  entail  of  her  lands  of  Aller- 
shaw  on 

'*  William  Cossar,  my  second  cousin,  residing  at  Middl^II. 
in  the  parish  of  Moffat,  and  the  heirt-male  lawfully  to  be  pro- 
created of  his  body,  in  fee ;  whom  failing,  to  David  William- 
son,  Esq.,  advocate*'  (afterwards  Lord  Balgray),  **  and  the 
heirs-male  lawfully  to  be  piocreated  of  his  body ;  whom  fisiling, 
to  the  heirs  whomsoever  to  be  lawfully  procreated  of  hia  body ; 
whom  failing,  to  Robert  Ewart,  grandson  of  Dr  Robert  Ewart, 
physician  in  Jamaicn,  my  brother,  and  the  heirs-male  lawfully 
to  be  procreated  of  the  body  of  the  said  Robert  Ewart.  my 
grandnephew;  whom  failing,  to  any  person  or  persona  to  be 
named  and  appointed  in  any  nomination  or  other  writing  to  be 
granted  by  me  at  any  time  of  my  life." 

The  tenendas  and  reddendo  clauses  were  expressed 
as  follows : 

"  To  be  holden,  the  lands  and  others  above  disponed,  of  me, 
my  heirs  and  successors,  immediate  lawful  superiors  thereof,  for 
the  yearly  payment  of  the  sura  of  eighteen  merks  Scota  money, 
at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  in  name  of  feu-farm,  as  a  proportional  part  corrc«« 
ponding  to  the  said  lands  of  the  sum  of  twenty  merks,  formerly 
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in  une  to  be  ptid  for  the  said  lands,  and  for  tbe  foresaid  two- 
merk  land  of  Wbiieholra,  and  for  tbe  double  of  the  said  feu> 
farm  duty  the  first  year  of  tbe  entry  of  each  bfcir  to  the  said 
lands,  as  use  is  of  feu-farm,  with  this  special  provision,  that  the 
non-payment  of  tbe  said  feu-farm  duty  for  the  space  of  two, 
three,  or  more  terms  running  into  one,  without  payment  being 
made,  shall  be  no  cause  of  reduction  or  nullity  of  the  foresaid 
fc'u.farm  grant  allenarly,  but  it  shall  be  lawful  for  me,  the  said 
William  Stirling,  and  my  successors,  to  poind  the  readiest 
moveable  goods  upon  the  said  lands  for  the  said  feu-farm  duties, 
and  failing  these,  to  appreciate  and  adjudge  the  ground*right  and 
property  of  tbe  said  lands  to  tbe  amount  of  the  said  feu-farm 
dury  and  double  thereof  due  for  tbe  time;  and  likeways  the  said 
William  Ewart,  and  his  foresaids,  attending  at  all  the  courts  to 
be  held  within  the  lordship  or  barony  of  Crawford-Douglas 
when  required  thereto,  and  these  for  all  other  burden,  exaction, 
demand,  or  secular  service  whatever/* 

Cossar  the  institute,  on  the  death  of  the  entailer, 
made  up  a  title  to  the  lands  by  resigning  on  the  pro- 
curatory,  and  he  thereafter  obtained  a  charter  of  re- 
signation from  the  then  superior,  which  conveyed  the 
estate  to  Cossar  and  the  series  of  heirs,  as  specially 
described  in  the  procuratory  and  deed  of  entail.  The 
precept  of  seisin,  in  the  charter  of  resignation,  contain- 
ed the  following  clause : 

"  Saving  always  our  own"  (the  superior's)  "  right,  and  the  right  of 
every  other  person  as  accords,  and  declaring  that  by  granting  these 
presents,  we  shall  not  exclude  ourselves,  or  our  heirs  and  succes- 
sors,^ from  any  claim  which  we  or  they  may  have  at  law  to  a  full 
year's  rent  of  the  lands  herein  contained,  whenever  the  heirs  of 
entail  to  whom  the  succession  shall  open  shall  happen  not  to  be 
tbe  heirs  of  line  of  the  person  who  was  last  entered  and  iofeft  by 
us  or  our  foresaids." 

On  his  entry,  Cossar,  who  was  not  heir  of  line  to  the 
entailer,  paid  a  full  year's  rent  of  the  estate,  viz.,  £486, 
to  the  superior  as  a  singular  successor.  The  institute 
having  died  without  leaving  heirs-male,  the  estate  fell 
to  Lord  Balgray,  and  his  Lordship  made  up  a  title  by 
infeflraent  on  the  open  precept  contained  in  the  charter 
of  resignation ;  and  on  his  death,  without  issue,  the 
isuccession  opened  to  the  defender,  who  was  the  eldest 
son  of  the  Robert  Ewart  designed  in  the  entail,  and  he 
was  accordingly  served  heir  of  tailzie  and  provision  to 
Lord  Balgray,  to  whom,  however,  the  defender  was 
not  related  by  blood  in  any  degree  whatsoever. 

A  question  now  arose  as  to  the  terms  on  which  the 
defender  was  entitled  to  demand  an  entry  with  the 
superiors,  the  pursuers,*^  who  insisted  in  the  present 
case  for  their  respective  interests  of  liferent  and  fee  in 
the  superiority.  The  latter  maintained  that  the  de- 
fender was  bound  to  enter  as  a  singular  successor,  and 
to  pay  a  composition  of  a  full  year's  rent;  while  the 
defender  insisted  that  he  was  entitled  to  an  entry  as  an 
heir,  and  was  merely  bound,  in  terms  of  the  tenendas 
and  reddendo  in  the  charter,  to  pay  a  duplicand  of  the 
yearly  feu-duty  of  18  merits  Scots.  The  present  ac- 
tion of  declarator  of  non-entry  was  therefore  brought 
for  the  purpose  of  determining  the  question. 

The  pursuer  argued — That  at  one  time,  according 
to  practice  in  feu-holdiugs,  no  vassal  could  be  forced 
upon  a  superior,  if  he  was  not  the  heir  of  the  person  in 
the  investiture ;  and  any  other  wishing  to  enter  could 
only  do  so  on  the  terms  and  conditions  prescribed  by 
tbe  superior.  Though  this  practice  had  been  departed 
from,  and  modified  by  Statute  to  a  certain  extent,  feu- 
holdings  were  still  to  be  considered  as  of  stn'cii  juris 
interpretation,  so  that  a  feu  could  not  be  altered  or 


affected  by  the  act  of  the  donee  alone.     By  certain 
Statutes  (1469,  c.  36,  1669,  c.  18,   1681,  c.  17,   1690, 
c.  20,)  it  had  come  to  be  provided  that  superiors  should 
receive  creditors,  and  enter  them  as  vassals ;  and  the 
principle  of  feus  had  further  been  encroached  on  by 
the  20th  Geo.  IL  c.  50,  which  provided,  that  any  one 
holding  a  conveyance  containing  a  procuratory  of  re- 
signation, might  force  an  entry  by  horning  against  a 
superior,  but  reserving  to  the  superior  right  to  payment 
of  the  relief  due  by  heirs,  and  the  payment  of  one 
year's  full  rent  of  the  subjects,  as  composition  by  a 
stranger  demanding  an  entry.     Tbe  Statute   1 685,  c. 
22,  as  to  entails,  did  not  directly  limit  the  rights  of 
superiors  as  to  their  casualties.     The  leading  object  of 
that  Statute  was  to  authorise  clauses  against  alienation, 
without  reference  to  the  terms  of  entry  with  superiors ; 
and  as  regarded  them,  it  provided  that  nothing  in  that 
Act  should  prejudge  superiors  of  the  casualties  arising 
out  of  the  tailzied  fee.     Indirectly  it  limited  the  rights 
of  superiors  by  compelling  them  to  recogiUse  a  desti- 
nation to  perpetuity,  which,  as  the  old  law  stood,  could 
not  have  been  the  case,  without  the  united  act  of  su- 
perior and  vassal.     Still,  however,  the  superiors'  rights 
of  casualty  were  strictly  reserved  to  them  by  the  Sta- 
tute.    But  a  superior,  though  now  bound  to  enter  an 
heir  of  entail,  was  not  told  in  what  way  it  was  to  be 
done,  for  the  Statute  was  silent  as  to  tbe  mode  and 
terms  of  entry.     The  Statutes  also,  which  compelled 
superiors  to  receive  and  enter  creditors  and  other  sin- 
gular successors,  were  equally  silent  on  this  point ;  and 
accordingly,  as  neither  the  Act  16S5,  nor  any  previous 
Statute,  interfered  with  rights  of  casualty,  &c.,  compe- 
tent to  the  superior,  and  existing  at  common  law  prior 
to  such  Statutes,  they  still  remained ;  and  these  Acts 
were  only  passed  for  certain  objects,  which  they  at- 
tained without  encroaching  on  the  rights  of  superiors 
farther  than  was  necessary  to  carry  out  their  object, 
and  in  no  way  lessened  the  rights  of  casualty.     Ac- 
cording to  strict  principle,  the  sum  payable  by  a  sin- 
gular successor,  on  obtaioing  an  entry  as  an  acknow- 
ledgment of  vassalage,  was  held  to  be  a  casualty  of 
superiority  differing,  as  to  its  amount,  from  the  sum 
payable  by  an  heir  as  the  relief  for  his  entry.     The 
one,  as  a  stranger  to  the  feu,  paid  a  full  year's  rent  of 
the  subjects,  while  the  heirs  paid  only  a  duplicand  of 
the  yearly  feu-duty:    Stair,  IL  4.     Bankton,  II.  4. 
Ross's  Lectures,  302.     Ersk.  II.  5.     1  Bell's  Com.  24. 
Thus,  an  institute  under  an  entail,  who  was  not  heir 
of  line  to  the  vassal  last  infeft,  paid  composition  as  a 
stranger  to  the  feu,  and  it  was  impossible  to  maintain 
that  a  party  in  the  situation  of  the  defender,  who  was 
not  heir  of  line  to  the  last  vassal,  could  be  in  any  more 
favourable  position :  D.  of  Argyle  v.  Lord  Dunmore, 
19th  November  1795;  M.  15,068.     Bell's  Com.  L  25. 
In  this  case,  however,  there  could  be  no  doubt ;  for, 
besides  what  the  pursuer  now  argued  to  be  the  correct 
principle,  viz.,  that  the  defender,  who  was  not  heir  of 
line  to  the  vassal  last  infefl,  should  only  be  entitled  to 
an  entry  on  payment  of  a  year's  rent  as  a  composition, 
the  charter,  which  recognised  the  entail  and  destination, 
expressly  provided  that  an  heir  in  that  situation  should 
pay  a  full  year's  rent:  Lockhart  t?.  Denham,  10th  July 
1760;  M.  15,047.  M*Kenzie,  4th  July  1777;  M.  15,053, 
and  2  Hailes,  760.     Hill  v.  Merchant  Company,   17th 
January  1815,  F.  C.     D.  of  Hamilton  v.  Baillie,  22d 
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November  1827.  D.  of  Hamilton  v.  £.  of  Hopeton, 
8th  March  1839* 

The  defender  argued — That  it  was  of  no  consequence 
whether  be  was  heir  of  line  to  the  vassal  last  infeft  or 
not ;  because,  the  superior  having  received  payment  of 
the  composition  of  one  year's  rent  from  Cossar,  the  in- 
stitute, and  by  granting  the  charter  of  resignation  to 
the  series  of  heirs  in  the  entail,  was  bound  to  deal  with 
the  entail  as  the  investiture,  and  the  destination  con- 
tained in  it  as  the  rule  of  the  investiture  throughout ; 
and  accordingly,  that  having  received  the  heirs  there 
mentioned  as  heirs,  they  were  entitled  to  all  the  rights 
and  privileges  of  heirs  of  investiture,  whether  related 
or  not  to  one  another ;  consequently,  as  the  defender 
was  one  of  those  heirs  of  investiture,  he  was  entitled 
to  an  entry  on  payment  of  the  usual  casualty  of  relief 
from  an  heir:  Stair,  II.  3,  12 ;  II.  4,  6 ;  and  II.  4.  32. 
Ersk.  IL  3.  18 ;  II.  5.  47 ;  II.  7.  5.  The  saving  clause 
in  the  charter  could  not  receive  effect,  for  a  clause  of 
precisely  a  similar  nature  occurred  in  the  case  of  Lock- 
hart  V.  Denholm,  M.  15,047,  which  the  Court  overruled; 
and  the  superior  there,  as  in  this  case,  had  recognised 
the  party  as  an  heir  by  granting  a  charter  recognising 
the  entail.  Neither  was  the  party  in  that  case  heir 
of  line  to  the  vassal  last  infefl ;  and  the  ground  of  the 
judgment  seemed  also  to  be,  that  the  claim  of  a  year's 
rent  was  not  exigible  at  common  law  by  the  superior ; 
and  accordingly,  as  that  was  not  the  case,  and  the  en- 
tail itself,  which  was  confirmed  by  the  superior,  did 
not  warrant  it,  the  superior  had  no  right  to  insist  for 
it  afler  he  had  granted  a  charter  of  resignation  accord- 
ing to  its  terms  and  conditions.  Relief  was  the  casual- 
ty proper  to  a  renewal  of  the  investiture  already  ac- 
knowledged by  the  superior.  Composition  was  due 
where  the  entry  was  compulsory  under  the  Statutes ; 
Stair,  II.  4,  32. 

The  Lord  Ordinary  appended  the  following  note  to 
his  interlocutor  making  avizandum  with  the  case  to  the 
Court : 

"  The  Lord  Ordinary  reports  thU  case  as  involving  a  question 
long  agitated  between  superiors  and  heirs  of  entail,  and  which  is 
now  prepared  for  the  consideration  of  the  Court,  on  papers  of 
great  research  and  ingenuity. 

*'  The  pursuers  are  undoubtedly  superiors  of  the  estate  of 
AUershaw.  This  estate  belonged  in  property  to  Miss  Evrart, 
who,  in  1802,  executed  an  entail,  whereby  she  destined  it  under 
strict  fetters,  jf7rs/,  to  William  Cossar  and  the  beirs-male  of  bis 
body ;  whom  failing,  to  the  late  Lord  Balgray  and  the  heirs  of  bis 
body;  whom  failing,  to  the  defender,  Robert  E wart,  and  his 
heirs- male. 

"  Miss  Ewart  died  in  1811,  and  was  first  succeeded  by  Mr 
Cossar,  who  got  a  charter  in  1813  from  the  superior  ;  but  as  he 
was  neither  heir-male  nor  heir  of  law  of  Miss  Ewart,  Cossar 
paid  a  full  year's  rent  for  his  entry.  The  charter  was  qualified 
with  the  reservation,  inserted,  it  is  believed,  for  upwards  of  half 
a  century  in  the  greater  part  of  tailzied  fees,  that  tbe  superior, 
by  tbe  grant  then  made,  should  not  be  excluded  from  any  claim 
*  which  wc  or  our  foresaids  may  have  at  law  to  a  full  year's 
rent  of  the  lands  herein  contained,  whenever  the  heirs  of  entail 
to  whom  tbe  succession  shall  open,  shall  happen  not  to  be  heirs 
of  line  of  the  person  last  entered  and  infeft  by  us  and  our  fore- 
saids/ 

"Mr  Cossar  did  not  take  infeftment  on  his  charter,  and 
having  died  in  1817,  Lord  Balgray  was  infeft  on  tbe  precept 
still  unexhausted  in  the  first  charter.  On  Lord  Balgray *s  death, 
without  issue,  in  1837,  tbe  succession  under  the  tailzie  opened 
to  the  present  defender.  It  is  admitted  that  tbe  defender  is  not 
an  heir  of  line,  nor  in  any  way  lawfully  connected  either  with 
Lord  Balgray,  or  even  with  the  entailer  Miss  Ew^art. 


**  In  these  drcomitances,  the  tailzied  fee  having  beeome 
vacant,  and  the  succession  having  opened  to  a  stranger  heir  and 
disponee,  the  question  arises,  whether  the  superiors  are  entitled 
to  demand  a  casualty  of  a  full  year's  rent  from  the  defender  ? 
It  is  not  a  little  remarkable  that  tbe  present  should  be  tbe  first 
instance  in  which  this  question  has  been  presented,  free  from 
any  specialty,  for  the  consideration  of  the  Court,  since  tbe  welt- 
known  case  of  Lockbart  and  Denharo  in  1760.  Now  that  it  has 
occurred,  it  is  entitled,  from  its  importance  in  practice,  to  the 
most  deliberate  consideration. 

**  On  a  deliberate  consideration  of  the  whole  case,  tbe  Lord 
Ordinary  must  own  that  he  finds  it  diflScult  to  resist  the  argu- 
ment uf  the  defender,  and  tbe  various  authorities  by  which  it  is 
supported.  That,  indeed,  appears  to  be  founded  chiefly  cm  the 
view  of  the  same  question  taken  by  Lord  Corehouse,  in  a  very 
learned  note  attached  to  his  interlocutor  in  the  case  of  tbe 
Duke  of  Hamilton  against  Baillie,  reported  in  1627  (6  Shaw, 
p.  94),  though  a  specialty  occurred  in  that  case  sufficient  for 
the  disposal  of  tbe  superior's  claim,  his  Lordship  delivered  his 
opinion  on  the  abstract  question  as  to  the  superior's  claim  in 
general,  under  a  tailzied  investiture,  in  terms  which  showed 
that  be  bad  very  anxiously  considered  tbe  point.  The  views 
briefly  indicated  in  that  valuable  note,  are  elaborately  enforc«;d 
in  the  revised  case  for  tbe  defender,  the  fullness  and  length  of 
which  are  amply  atoned  for  by  tbe  able  and  satisfactory  expo- 
sition of  the  argument  and  authorities  that  it  contains.  The 
Lord  Ordinary  shall  now  explain,  as  shortly  as  the  nature  of 
the  question  admits  of,  the  grounds  on  which  he  has  come  to 
the  conclusion  that  the  defender's  plea  is  well  founded  in  law. 

'*  It  does  not  seem  necessary  in  the  present  inquiry  to  enter 
into  any  disquisition  on  the  original  or  early  history  of  feos. 
Although  the  general  tradition  is  probably  correct,  that  fiefi 
were  originally  granted  by  military  adventurers  to  their  follow- 
ers, at  first  for  life  only,  and  afterwards  to  their  beirs-male,  it 
is  notorious  that  with  us,  feus  have  for  many  centories  been 
descendible  to  heirs  whatsoever.  Reg.  Majest.,  B.  II.  sec  25, 
&c.  &c. 

"  When  rights  of  property  became  thus  fixed  and  inheritablp, 
tbe  superior  was  of  course  obliged  to  enter  tbe  heir  of  tbe  in- 
vestiture on  payment  of  tbe  ordinary  relief  duty.  Hope,  in  bis 
Minor  Practicks  (tic.  4,  sec.  21),  describes  the  course  which 
was  competent  to  the  heirs  of  vassals  to  compel  subject-snperiors 
to  give  this  entry.  A  ret  our  was  expede,  after  which  a  precept 
issued  from  Chancery  to  compel  tbe  superior  to  enter  the  heir, 
and  if  he  refused,  the  vassal  was  entitled  to  apply  to  the  Crown 
for  an  entry. 

"  While  these  provisions,  however,  were  early  fallen  opoa 
for  securing  the  descent  of  feus  to  the  heirs  of  the  vassal,  tbe 
superiors  bad  influence  to  preserve  in  force  restraints  oo  the 
alienation  and  transmission  of  land  altogether  prejudicial  to  the 
improvement  and  prosperity  of  the  country.  Although  these 
limitations  evidently  arose  from  tbe  original  destination  and 
purpose  of  feus,  the  reason  for  them  ceased  when  these  became 
hereditary  in  the  families  of  vassals ;  but  as  their  maintenance 
increased  the  casualties  exigible  by  superiors,  it  is  not  estrs- 
ordinary  that  they  were  continued  in  the  earlier  periods  of  our 
legislation,  when  tbe  interests  of  commerce  were  of  little  im- 
portance and  ill  understood.  But  at  length,  in  1469,  the  Sta- 
tute was  passed  allowing  land  to  be  comprised  by  creditors 
for  debt,  and  obliging  superiors  to  give  an  entry  to  the  apprisert 
for  payment  of  a  year's  rent.  This  (as  explained  in  tbe  Minor 
Practicks,  tit.  v.  sec.  16,)  indirectly  enabled  purchasers  to 
change  tbe  old  investiture  and  to  complete  their  title,  because 
tbey  always  bad  it  in  their  power  to  comprise  the  lands  for  tbe 
price,  and  so  to  bring  their  case  under  tbe  Statute.  It  is  true 
that  superiors  had  an  option,  by  tbe  Act  1469,  to  take  back 
tbe  feu  on  paying  the  whole  debts  of  tbe  vassal ;  but  when  the 
debts  were  large,  or  where  tbe  price  was  adequate,  a  superior 
had  no  object,  and  often  was  not  able  to  exercise  tbe  option. 
In  practice  it  does  not  appear  ever  to  have  formed  any  aerioue 
obstacle  in  tbe  attachment  and  transmission  of  land,  when  ap- 
prisers  were  willing  to  account  fairly  to  tbe  superiors  for  the 
year's  rent. 

'*  When  creditors  or  purchasers  raised  and  obtained  a  com- 
prising under  this  Statute,  it  is  supposed  that  they  coold  com- 
petently assign  it  to  such  persons,  or  their  heirs  and  assignees. 
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as  tbey  chose.  No  authority  is  to  be  found  for  holding  that  a 
new  vassal  appriser  could  not  make  the  nevr  investiture  in  fa- 
vour of  such  persons  as  he  chose.  More  especially,  there  ap- 
pears to  be  no  example  of  the  superior  being  entitled  to  name 
the  heir  of  an  appriser,  and  no  principle  of  law  was  in  force  in 
tbe  fifteenth  century,  or  after  it,  establishing  that  apprisers 
could  be  limited  in  the.  selection  of  their  heirs,  or  forced  to 
take  a  charter  to  heirs  whatsoever  instead  of  heirs-male,  or  to 
tbe  latter  instead  of  heirs  of  provision  voluntarily  selected  by 
him.     The  contrary  is  strongly  indicated  by  Stair,  B.  II.  t.  3, 

"  It  is  true  that  the  remedies  and  rights  of  creditorg  and  pur- 
chaserg  apprising  do  not  apply  to  the  case  of  stranger  heirs 
claiming  under  mortis  catua  settlements  and  tailzies  of  a  de- 
ceased fiar.  But  it  is  probable  that  such  settlements,  without 
some  arrangement  and  agreement  with  superiors,  were  not  of 
very  frequent  occurrence  for  many  years  after  1469.  It  was 
only  in  1540  that  the  practice  of  authenticating  deeds  by  seal, 
without  the  subscription  of  the  party,  was  abolished,  which 
shows  that  skill  in  writing  was  not  before  very  generally  dif- 
fused; and  though  it  certainly  appears  from  Balfour's  Prac- 
ticks  (finished  about  1580),  that  tailzies  or  destinations  of  a 
certain  description  were  known  in  his  time,  the  inference  de- 
ducible  frona  what  he  says  is,  that  superiors,  in  general  and  in 
practice,  accepted  of  new  heirs  without  any  hard  exaction — pro- 
bably frooa  the  consideration  that  the  casualties  payable  by  a 
new  set  of  heirs  would  be  as  lucrative  to  tbe  superior  as  the 
casualties  from  the  old  series. 

"  Bur,  as  the  country  advanced,  the  Supreme  Court  assumed 
such  powers  as  were  necessary  to  give  effect,  as  far  as  possible, 
to  all  rights  of  property.     Hence  the  process  of  adjudication 
before  this  Court  seems  to  have  been  introduced  at  an  early 
period,  by  usaye  alone,  without  the  authority  of  any  Statute. 
Accordingly,  the  Statute  1621,  cap.  7,  refers  to  adjudications 
against  heirs  lying  out  for  debt,  as  a  proceeding  then  in  com- 
mon use  in  the  Supreme  Court ;  and  it  gives  all  co-creditors  of 
the  proprietor,  as  well  as  to  the  first  adjudger,  a  right  to  re- 
deem or  require  possession  in  the  order  of  their  adjudications. 
At  the  saoie  time,  this  process  before  the  Supreme  Court  was 
not  limited,  even  at  an  early  period,  to  adjudications  for  debt, 
but  came  to  be  sanctioned  for  the  enforcement  of  irredeemable 
conveyances.     The  earliest  example  of  such  an  adjudication 
seems  to  be  the  case  of  Johnston  v,  Carmichael  in  1611,  men- 
tioned by  Lord  Stair,  in  treating  of  dispositions  (B.  III.,  t.  2, 
sec  53),  and  various  other  cases  occurred  soon  after,  as  ap- 
pears from  the  Dictionary  (p.  54,  voce  Adjudications),  in  which 
the  Court  gave  decrees  of  adjudication  in  favour  of  parties  hold- 
ing absolute  and  irredeemable  conveyances  to  lands.     Accord- 
ingly* At  the  time  that  Sir  George  M*Kenzie  wrote  his  Insti- 
tutions, he  mentions  adjudications  as  in  general  use  before  the 
Supreme  Court,  and  especially  refers  to  adjudication  in  imple- 
ment for  making  dispositions  effectual ;  and  adds,  that  '  the 
Lords  will  adjudge  the  lands  disponed  to  belong  to  tbe  pursuer 
a  remedium  extraordinarium,  there  being  no  other  remedy  com- 
petent.     This  adjudication  extends  no  farther  than   to  the 
thing  disponed,  and  hath  no  reversion.' — Institutions,  B.  II.  t. 
1,  sec.  2. 

'*  In  that  way,  stranger  disponees  and  heirs  of  provision  had 
a  compaUitor  for  obtaining  infeftment  from  superiors,  without 
being  liable  even  for  a  year's  rent,  by  giving  them  a  charge  to 
enter  disponees  on  decrees  of  sdjudication  taken  before  this 
Court ;  and  as  the  Act  1469  applied  only  to  parties  following 
the  ancient  course  of  apprising  before  the  Sheriff,  and  not  to 
adjudgers  before  this  Court,  the  superiors  for  a  long  time  bad 
no  aotbority  for  exacting  a  year's  rent.  This,  however,  was 
remedied  by  the  Act  1669,  c  18,  which  declared,  that  superiors 
should  be  entitled  to  a  year's  rent  for  entry  of  all  adjudgers 
as  well  as  apprisers ;  and  from  that  period,  adjudication,  both 
for  debt  and  in  implement,  before  the  Court  of  Session,  as  well 
as  creditors  and  purchasers  apprising  under  the  old  form,  were 
faeld  liable  for  a  year's  rent  and  no  more.  This  is  clearly 
stated  by  Lord  Stair  as  the  rule,  when  his  Institutions  were 
first  publisbed  in  1661.  As  he  says  (B.  II.  tit.  4,  sec.  32), — 
'  Tbe  Statute  (1469)  was  by  custom  extended  to  adjudications, 
being  tbe  same  in  effect,  but  different  in  form  from  apprisings  ; 
for  the  design  of  the  Statute  being  to  satisfy  creditors  by  judi- 


cial alienation  of  tbe  debtor's  lands  ex  paritate  rationis,  it  was 
extended  against  the  debtor's  appearand  heir,  who  being  charged 
to  enter  heir,  did  not  enter;  and  therefore  lands  were  adjudged 
from  him,  to  which  he  might  have  entered,  either  for  his  pre- 
decessor's debt  or  his  own  ;  whereupon  the  superior  is  decerned 
to  receive  the  creditors* adjudgers,  whether  for  sums  of  money, 
or^br  implement  of  dispositions  and  obliyements  to  infejl.*  *  HdC 
the  custom  allowed  not  a  year's  rent  to  superiors  for  receiving 
adjudgers,  2l8t  Jul/ 1636,  Grier,  till  the  year's  rent  was  also 
extended  to  adjudications  by  Act  of  Parliament,  Dec.  3,  1669,' 
— See  first  edition  of  Stair,  Vol.  I.  p.  305. 

"Thus,  in  practice,  all  vassals  were  enabled,  long  before 
1685,  to  change  the  old  investiture  of  their  estates,  and  to  es- 
tablish a  new  investiture  under  the  superior,  by  paying  him  a 
year's  rent.  That  high  composition  was  tbe  utmost  extent  of 
the  superior's  claim  for  changing  the  investiture,  and  there  is 
no  indication  in  any  of  our  authorities,  that  superiors,  after  the 
rights  of  property  and  inheritance  were  well  understood,  had 
any  control  over  vassals  in  tbe  destinations  they  made,  or  in 
the  number  of  substitutions  under  which  tbey  chose  to  settle 
their  fees.  The  limitation  necessarily  imposed  on  vassals  con- 
sisted in  this,  that  substitutions  (which  truly  are  special  assigna- 
tions) fell  all  to  be  fixed  before  infeftment. ~^Sve  Stair,  B.  IL  t. 
3,  sec.  5. 

'*  Indeed,  tbe  ancient  custom  and  the  right  of  vassals  to  alter 
subsisting  destinations  and  tailzies,  and  to  make  new  ones,  is 
mentioned  very  clearly  by  Balfour  in  a  chapter  before  referred 
to  (pp.  173,  174.)  It  is  well  known,  also,  that  the  same  doc- 
trine has  been  confirmed  by  more  recent  cas»!S  of  unquestion- 
able authority,  as  in  those  of  Captain  Johnstone  against  the 
Marquis  of  Annandale  in  1759  (Diet.  p.  4356),  and  in  that  of 
the  Magistrates  of  Aberdeen  against  Burnett  in  1808  (A pp., 
voce  Superior  and  Vassal,  No.  5),  both  referred  to  in  the  papers 
in  tbe  present  case.  And  therefore,  when  a  fee  was  once  set- 
tled, and  an  entry  given  for  the  usual  composition  under  a  new 
investiture,  the  substitutes  became  heirs  of  provision,  and  in  fact 
members  of  the  investiture,  and  the  superior  could  demand  no 
more  for  the  entry  of  any  succeeding  substitute  than  the  ordi- 
nary relief  duty  exigible  from  heirs  of  investiture. 

'*  These  views  are  not  inconsistent  with  the  doctrine  of  Craig 
and  others,  that  taileies  could  only  be  made  with  consent  of  the 
superior.  In  one  sense  this  was  correct.  Heirs  of  tailzie  not 
alioqvi  svccessvri,  certainly  could  not  demand  an  entry  as  ordi^ 
nary  heirs,  without  the  consent  of  the  superior.  But  some  time 
elapsed  in  the  early  history  of  the  law,  before  the  operation  and 
effect  of  the  process  of  adjudication,  whereby  heirs  of  provision 
and  disponees  could  compel  ai)  entry  from  the  superior,  under 
a  new  institution,  on  an  absolute  and  irredeemable  disposition, 
were  well  ascertained.  Craig  (whose  treatise  was  published  in 
1602,)  expressly  states  that  that  process  was  unknown  to  his 
predecessors;  and  Lord  Stair  observes  (B.  III.  t.  2,  sec.  45), 
that '  adjudications  being  but  recent  in  his  (Craig's)  time,  and 
few  decisions  thereupon,  the  nature  and  effect  of  it  was  but 
little  known,  but  is  now  in  course  of  time  farther  illustrated.' 
When  it  was  afterwards  found,  therefore,  that  adjudgers  had  it 
in  their  power  to  obtain  an  entry  by  payment  of  a  year's  rent, 
it  is  not  strictly  correct  to  say  that  a  tailzie  could  nor,  at  least 
by  due  process  at  law,  be  made  effectual  without  the  consent  of 
the  superior.  Indeed,  the  competency  of  an  adjudication  by 
heirs  of  tailzie  is  distinctly  explained  by  Lord  Stair  (B.  II.  t.  3. 
sec.  43). 

"  The  Act  1685,  giving  validity  to  entails,  certainly  did  not 
extend  the  rights  of  superiors.  The  object  of  it  was  to  secure 
and  render  permanent  the  tailzied  destinations  in  previous  use, 
by  giving  effect  to  prohibitory,  irritant  and  resolutive  clauses ; 
but  while  it  declared  that  superiors  should  not  be  prejudged  of 
their  casualties,  it  did  not  enact  that  any  new  casualties  should 
be  leviable  from  heirs  of  tailzie,  which  could  not  have  been 
demanded  from  heirs  of  investiture  according  to  the  former  prac- 
tice. 

"  It  would  appear,  however,  that  superiors  and  their  agents, 
very  soon  after  1685,  todk  up  the  notion  that  they  might  set 
up  a  claim  for  a  composition  from  every  substitute  of  tailzie 
who  was  not  heir-at-law  of  the  preceding  possessor  of  the 
estate.  Accordingly,  a  clause  to  that  effect  was  inserted  in,  a 
charter  granted  soon  after  1711,  by  Mr  Lockhait  of  Carnwath 
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to  Sir  Archibald  Denham  of  Westshiel  (the  first  substitute 
under  the  tailzie),  though  on  every  occasion  the  superior  got  a 
conoposition  from  the  vassal  as  a  singular  successor.  That 
charter  was  reduced  on  a  ground  immaterial  in  the  present 
question;  but  the  next  substitute,  Sir  Robert  Denbam,  got  a 
new  charter  in  the  same  terms — the  superior  being  allowed  to 
retain  the  old  composition.  Then,  when  a  third  renewal  of  the 
investiture  was  required  in  1760,  in  favour  of  the  substitute  who 
then  succeeded,  he  not  being  the  heir  aliotfui  successurua,  the 
superior  demanded  a  second  composition,  which  the  Court  re- 
pelled, '  in  respect  the  pursuer  bad  acknowledged  the  entail  by 
granting  charter  and  infeftment  thereon  to  the  late  Sir  Robert 
Denbam.' 

'*  It  rather  appears  to  the  Lord  Ordinary,  that  the  real  mean- 
ing of  the  Court  in  the  preceding  decision  has  been  sometimes 
misunderstood,  perhaps  because  the  ratio  set  forth  in  the  inter- 
locutor is  not  expressed  with  due  accuracy  and  precision.  It 
is  not  easy  to  understand  how  a  superior  could  be  said  to  have 
acknowledged  an  entail,  merely  by  granting  a  charter  contain- 
ing the  very  express  reservation,  which  appears  on  the  face  of 
both  the  charters  in  the  Westshiel's  case ;  but  when  it  is  at- 
tended to  that  the  superior  had,  prior  to  granting  the  first  char- 
ter, received  the  composition  of  a  singular  successor  for  the  en- 
try and  acknowledgment  of  the  first  heir  under  the  tailzie,  he 
was  thus  properly  barred  fiom  claiming  a  new  composition  from 
a  succeeding  heir  of  the  investiture,  whicb  he  had  already  ac- 
knowledged for  the  highest  legal  consideration  that  the  law 
gave  him  a  right  to  exact.  In  other  words,  be  had  acknow- 
ledged the  entail  for  an  onerous  consideration  ;  and  no  reserva- 
tion could  give  him  any  farther  claim,  as  it  was  on  its  face  a 
reservation  of  a  demand  plainly  illegal  and  unjust^  and  not  ef- 
fectual against  heirs  of  entail,  as  they  did  not  represent  the  party 
who  had  acquiesced  in  its  insertion  in  the  primary  charter.  In 
that  %'iew,  the  case  of  Denham  is  an  authority  decisively  in  fa- 
vour of  the  defender  in  the  present  case. 

**  It  is  obvious,  also,  that  the  late  cases  are  not  opposed  to  tbe 
preceding  decision.  In  the  case  of  M*Kenzie  in  1777,  tbe  beir 
of  entail  who  demanded  an  entry,  being  tbe  beir  atioqui  suC' 
cessurus  of  the  party  deceased,  refused  to  pay  the  composition 
of  a  singular  successor;  and  the  Court  held  that  he  was  entitled 
to  an  entry  for  the  ordinary  relief  duty  of  an  beir,  '  reserving 
to  tbe  superior  and  his  successors  in  the  superiority,  any  right 
which  they  may  have  to  a  year's  rent  on  the  entry  of  any  future 
heir  of  tailzie  not  an  heir  of  investiture  prior  to  the  tailzie.'  It 
is  almost  implied  in  this  reservation,  that  the  payment  of  a  com- 
position by  any  subKtitute  of  entail  as  a  singular  successor, 
would  exhaust  the  claim  of  the  superior,  as  tbe  tailzied  destina- 
tion would  then  be  acknowledged  by  him  for  tbe  legal  consi- 
deration exigible  on  a  change  of  investiture.  Accordingly,  in 
the  deliberations  on  tbe  bench,  in  M*Kenzie*8  case,  Lord  Brax- 
field  made  this  important  observation,  that  '  the  granting  of  tbe 
first  charter  is  an  enfranchisement  of  all  tbe  subsequent  dispo- 
nees.' 

**  The  case  of  tbe  Duke  of  Argyle  v.  Lord  Dunmore  in 
179S  (Diet.  p.  15,068),  was  certainly  different  from  the  pre- 
ceding; for  there  the  institute  of  tailzie  who  demanded  an  entry 
was  confessedly  a  singular  successor;  and  having  offered  tho 
year's  rent,  he  was  entitled,  according  to  tbe  view  of  the  law 
now  taken,  to  insist  on  an  unqualified  entry  of  the  whole  tail- 
zied destination ;  but  as  Lord  Dunmore,  who  then  demanded 
un  entry,  bad  a  family  of  bis  own  to  succeed  him,  be  was  pro- 
bably advised  that  the  superior's  contingent  claim  might  never 
arise,  and  therefore  he  declined  to  try  tbe  question,  farther  than 
to  insist  on  the  superior's  future  claim  being  reserved,  in  case  it 
should  ever  emerge ;  and  tbe  Court  found  that  the  superior  was 
not  entitled  to  demand  more  at  that  time,  in  consequence  of 
which  the  determination  of  the  question  which  here  occurs  was 
of  course  superseded. 

.  **  Tbe  late  case  of  the  Duke  of  Hamilton  against  Lord  Hope- 
toun  (8th  March  1839),  is  also  referred  to  in  tbe  present  ques- 
tion ;  and  certainly  there  are  some  expressions  in  the  opinion 
of  the  consulted  Judges  in  that  report,  which  at  first  sight  might 
afford  an  inference  in  favour  of  the  superior's  argument  here ; 
but  truly  the  plea  now  raised  was  altogether  unnecessary  in 
that  instance.  The  superior  bad  granted  a  charter  in  the  ordi- 
nary terms  to  a  purchaser,  and  his  heirs  and  assignees.     No 


special  substitution  was  set  forth  in  the  charter ;  but  tbe  vassal 
having  got  the  charter  in  the  preceding  general  terms,  anigned 
it,  in  his  son's  contract  of  marriage,  to  his  heirs-male  and  other 
heirs  of  tailzie,  excluding  heirs  of  line.  As  the  superior  was 
not  a  party  to  the  assignation,  it  was  contended  that  he  had 
given  no  consent  to  tbe  new  investiture,  and  was  not  bound  to 
give  a  new  investiture  under  it  without  a  new  composition. 
But  it  was  held  sufficient  for  the  determination  of  the  rase  to 
state,  that  in  any  view  of  a  superior's  rights,  a  purchaser  was 
entitled  to  substitute  all  his  own  heirs  in  any  order  he  cho^e, 
without  the  superior's  consent.  The  question,  whether  he  could 
not  have  insisted  on  a  new  investiture  being  granted  to  any 
scries  of  heirs  of  provision  he  chose  to  substitute,  at  the  very 
time  the  charter  was  taken  out,  was  of  course  not  decided  by  tbe 
Court,  but  was  reserved  for  consideration  when  tbe  case  should 
occur. 

'*  Now,  however,  that  the  question  arises  under  drcnm- 
stances  wbich  render  its  decision  unavoidable,  tbe  Lord  Ordi- 
nary, on  the  grounds  already  detailed  (perhaps  at  too  murb 
length),  is  humbly  of  opinion,  that  tbe  superior  having  already 
received  a  composition  for  the  entry  of  the  first  disponee  under 
tbe  present  tailzie,  and  having  thereby  acknowledged  tbe  entail 
for  an  onerous  cause,  is  bound  to  enter  tbe  defender  as  an  iieir 
of  tbe  subsisting  investiture,  for  tbe  ordinary  relief  exigible  fioo 
an  ht:ir. 

"  The  Lord  Ordinary  hat  the  less  hesitation  in  coming  to 
this  conclusion,  when  it  coincides  so  entirely  with  the  opinion 
expressed  by  Lord  Corebouse  in  the  case  of  Baillie  in  1827, 
before  referred  to.  His  Lordship  remarked,  most  properly  in 
that  case,  that  if  superiors  were  entitled  to  a  casualty  in  every 
transmission  of  a  tailzied  fee  to  a  stranger  substitute,  '  it  woald 
make  a  tailzie  greatly  more  preferable  to  a  superior  than  a  fee* 
simple.'  It  may  be  added,  that  when  a  proprietor,  by  follow- 
ing out  implicitly  the  directions  of  the  Act  1685,  may  ooake  tbe 
tailzied  fee  perpetual  in  bis  own  family,  or  to  bis  own  kiodred, 
by  a  destination  to  the  vassal,  and  bis  heirs  whatsoever,  always 
secluding  heirs- portioners,  it  is  very  difficult  to  see  how  the 
condition  of  the  superior  can  be  made  worse  by  any  special  sub- 
stitution of  stranger  heirs,  any  more  than  it  would  have  been  by 
the  perpetual  inheritance  of  the  heirs  at  law. 

"  It  deserves  notice,  also,  that  tbe  Act  of  Geo.  II.  enabled 
vassals  to  change  their  old  investitures,  by  executing  procuta- 
tories  of  resignation  in  favour  of  such  disponees  as  they  thought 
proper,  on  which  they  were  entitled  to  give  a  charge  to  the 
superior  to  enter  them  on  payment  of  the  customary  casualties 
exigible  from  the  heir  or  purchaser.  If  the  charge  was  in  fa- 
vour of  a  singular  successor,  and  a  specified  series  of  substitutes 
in  fee-simple,  it  never  was  supposed  that  the  superior  could  ob- 
ject or  claim  a  new  composition  from  any  of  tbe  substitutes  al- 
lowed to  succeed  under  a  simple  destination  unfenced  with  ir- 
ritant and  resolutive  clauses.  There  appears  to  be  no  pretence 
for  such  a  claim  under  the  ancient  law  of  Scotland.  Is  the  claim, 
then,  the  more  maintainable  that  tbe  institute  under  a  tailzied 
investiture,  purchased  from  tbe  superior,  has  succeeded  by  tbe 
protection  of  irritant  and  resolutive  clauses?  There  appears  to 
be  no  room  for  any  distinction. 

*'  This  certainly  raises  the  question  suggested  towards  tbe 
close  of  Lord  Corehouse's  note  in  Baillie's  case,  whether  the 
superior  is  not  entitled  to  *  an  equivalent  for  admitting  a  con- 
dition into  the  charter  which  destroys  the  chances  of  timgular  suc- 
cession in  future,*  While  his  Lordship  most  naturally  adds, 
'  that  it  is  very  difficult  to  put  a  value  on  that  cbanct?.*  It 
humbly  appears  to  the  Lord  Ordinary,  that  any  claim  of  the 
superior  on  this  ground  is  altogether  inadmissible  and  contrary 
to  principle.  It  is  established  by  the  writings  of  all  tbe  great 
lawyers  of  the  seventeenth  century  (including  Hope,  M'Kenxie 
and  Stair),  that  tailzies,  at  least  with  prohibitory  dauaes,  and 
often  with  irritant  and  resolutive  clauses,  were  known  loiig 
before  1685.  These  conditions  laid  the  vassals  under  a  certain 
obligation,  in  honesty  and  good  faith,  to  respect  the  tailaie,  and 
they  were  effectual  against  gratuitous  alienation,  though  pos- 
sibly not  sufficient  to  exclude  the  claims  of  creditors ;  the  su- 
perior was  also  bound  to  insert  these  prohibitions  in  his  charter, 
— it  being  remarked  by  Lord  Braxfield  in  M*Kenzie's  case,  that 
a  superior  *  was  always  obliged  to  grant  a  charter  with  proki- 
bitory  clauses'     This  being  the  case,  it  would  be  alike  auojiM- 
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Jous  and  onusua)  to  gire  soperion  a  compensation  to  any  ex* 
tent,  merely  becauve  a  law  was  passed  making  prohibitions  long 
sanctioned,  and  held  obligatory  inter  fuaredes,  more  operative 
and  secure, — it  being  quite  clear  that  vassals  were  previously 
entitled  to  frame  such  prohibitions,  and  that  superiors  ah  anti* 
quo  were  bound  to  repeat  them  in  their  charters.  Indeed, 
when  an  investiture  of  old  was  once  established  under  a  supe- 
rior, the  principle  and  hearing  of  the  feudal  system  was,  rather 
to  retain  the  vassal  and  to  maintain  the  rule  ^e  noa  a/ienifo,  than 
to  enable  the  superior  to  make  a  profit  by  its  violation. 

'*  This  point  was  briefly  adverted  to  in  the  opinion  delivered 
by  the  Judges  in  the  late  case  of  the  Duke  of  Hamilton  against 
Lord  Ilopctoun,  already  referred  to.  The  consulted  Judges 
stated,  that  they  were  '  not  aware  of  any  ground  on  which  a  su* 
perior  can  be  held  bound  to  admit  clauses  irritant  and  resolutive 
into  the  investiture  on  payment  of  a  composition  or  casualty  of 
one  year's  rent,  or  on  which  he  can  claim  such  a  casualty  on  ac- 
count of  having  admitted  such  clauses.*  But  it  was  added,  that 
the  claim  of  the  superior  on  that  ground  was  excluded  by  the 
form  of  (hat  action,  and  if  so,  it  is  equally  incompetent  in  the 
present  case. 

**  In  every  view,  therefore,  if  the  Lord  Ordinary  had  given 
his  own  decision  in  this  case,  he  would  have  been  disposed  to 
sustain  the  pleus  of  the  defender." 

The  case  was  in  the  roll  for  advising  on  26th  May 

J  840,  but  the  Court, 

"  in  respect  of  rhe  general  importance  of  the  question  raised  in 
this  cause,  and  of  tbe  opinions  of  the  whole  Judges  consulted 
in  the  late  case  between  tbe  L)uke  of  Huu.ilton  and  the  Earl  of 
Hopeloun,  ordain  the  cases  for  tbe  parties  to  be  laid  before  the 
whole  Judges  of  both  Divisions  and  permanent  Lords  Ordinary, 
for  their  opinion  thereon." 

The  following  opinion  (concurred  in  by  Lord  Cock- 
burn  and  Lord  Murray)  was  returned  by  Lord  Ivory: 

**  We  are  of  opinion  that  the  pursuer  is  bound  to  enter  the 
defender  upon  the.  terms  offered  by  the  latter,  viz.,  on  payment 
of  A  year* 8  f€U'duty  in  name  o(  reiiej,  as  in  the  ordinary  ca.«e  of 
the  entry  of  an  heir  ;  and  that  he  is  not  entitled  to  demand  a 
year  8  rent  in  name  of  compoaUion^  as  in  the  case  of  the  entry  of 
a  lingular  niccesaor. 

"  We  come  to  this  conclusion  upon  the  general  ground,  that 
where  the  (superior,  as  in  the  present  case,  has  already  received, 
upon  the  change  of  investiture^  the  composition  of  a  year's  rent 
at  the  entry  of  tbe  first  member  of  entail  not  being  heir  of  the 
jjrevioue  investiture^  he  is  bound  throughout  to  deal  with  the 
entail  as  the  existing  investiture  of  (he  estate,  and  to  carry  out 
and  give  eifect  to  the  destination  therein  contained,  as  the  rule 
of  that  investiture  \a  regard  to  succession^ — and  consequently,  to 
rticeive  tbe  whole  series  of  substitute  heirs  ("without  distinction 
of  one  from  anotherj,  as  the  line  of  succession  thus  fixed  re- 
spectively opens  to  each  in  rhe  express  character,  and  as  entitled 
to  all  the  privileges  and  rights  of  heirs  of  the  investiture. 

**  In  other  words,  we  adopt  unqualifiedly  tbe  doctrine  of 
Erskine  (II.  7.  7),  as  a  correct  statement  of  the  rule  of  law 
applicable  to  this  question,  that  '  though  singular  successors, 
whether  adjudgers  or  voluntary  purchasers,  are  liable  in  pay- 
ment of  a  year's  rent  to  the  superior  for  changing  the  former 
investiture ;  yet,  where  a  proprietor  entails  his  lands,  the  supe- 
rior is  not  entitled  to  the  composition  of  a  year's  rent  from 
every  successive  heir  of  entail  who  is  not  heir  of  line  to  him 
who  8too<l  last  infeft,  on  pretence  that  he  is  a  singular  succes- 
sor. The  heir  of  the  last  investiture  cannot  be  called  a  singular 
successor,  and  he  is  founded  in  a  right  to  demand  an  entry,  upon 
payment  to  tbe  superior  of  the  sum  due  to  him  by  law  in  name 
of  relief,  upon  tbe  entry  of  an  heir/ 

'*  Accordingly,  bad  it  not  been  for  the  clause  of  reservation, 
which  the  superior  in  the  present  case  inserted  in  his  charter  of 
resignation,  it  is  altogether  indisputable  that  every  successive 
heir  of  entail,  whether  heir  of  line  to  him  who  stood  last  infeft 
or  not,  must  have  been  received  and  entered  upon  this  footing. 
The  pursuer  himself  concedes  this.  It  was  for  tbe  express  pur- 
pose of  avoiding  such  a  result  that  the  clause  of  reservation  was 
resorted  to.  And  it  had  been  the  same  in  all  the  former  cases: 
For  example, 


**  In  Lockhart  v.  Denham  10th  July  1760,  (Diet.  15,047}, 
the  Court,  even  in  tbe  face  of  an  express  clause,  which,  if  the 
report  be  correctly  stated,  had  been  embodied  in  tbe  charter, 
'  that  every  heir  of  entail  shall  be  obliged  to  pay  a  year's  rent 
for  his  entry,  unless  he  be  at  the  same  time  heir  of  line  to  tbe 
person  who  died  last  vest  and  seised  :*  '  Found,  that  in  respect 
the  pursuer  had  acknowledged  rhe  entail  by  granting  charter 
and  infefiment  thereon,  he  was  obliged  to  enter  the  defender  as 
heir  of  entail,  and  not  as  singular  successor.' 

"  So,  in  M'Kenzie  v.  M'Kenzie,  4th  July  1777,  (Diet.  o. 
Superior  and  Vassal,  Appendix,  No.  II.),  the  Court  doubting, 
it  is  true,  ivhether  the  judgment  in  Lockhart's  case  might  not 
perhaps  have  gone  too  far  in  refusing  effect  to  the  clause  just 
quoted  (which,  in  one  sense,  it  might  be  contended,  was  made 
a  positive  condition  of  the  new  investiture,  and  as  such,  while 
it  remained  unreduced,  ought  to  have  received  effect  against  all 
claiming  right  through  that  investiture),  had  still  no  hesitation 
as  to  the  general  doctrine, — That  were  the  entail  once  to  be 
embodied  in  any  charter  to  be  granted  by  the  superior,  without 
some  express  clause  qualifying  this  recognition,  tmd  reserving  the 
superiors  rights,  the  whole  series  of  substitute  heirs — ^no  mat- 
ter how  much  strangers  in  blood  to  each  other-^most  become 
from  that  moment  heirs  of  the  investiture,  and  qua  such  would 
be  entitled  to  an  entry,  not  as  singular  successors,  but  as  heirs. 
In  point  of  fact,  in  this  case  nothing  ivas  decided;  and  in  order 
to  solve  the  difficulty,  the  question  was  hept  open  for  future  dis- 
cussion. But  a  reservation — saving  the  legal  rights  of  both  supe- 
rior and  vassal — was  inserted  in  the  judgment,  just  because  the 
Court  felt  that  otherwise  an  unqualified  charter  would,  by  force 
of  the  law  itself,  *  entitle  a  stranger  to  enter  without  paying  a 
composition.*  Indeed,  nothing  can  be  more  instructive  on  this 
head  than  the  words  of  Braxfield,  as  they  are  reported  by  Hailes. 
*  Query — May  not  the  superior  throw  in  a  reservation  ?  If  lie 
does  nor,  be  cannot  ofterwards  claim ;  for  the  granting  of  the 
first  charter  is  the  enfranchisement  of  all  the  subsequent  die- 
ponees.* 

**  The  case  of  Duke  of  ArgyU  v.  Earl  of  Dunmore,  19th 
November  1795.  (Diet.  15,068),  is  to  the  same  effect.  The 
superior  there  insisted,  that  it  should  be  made  an  absolute  con- 
dition of  the  entail-investiture,  *  that  he  should  not  be  obliged 
to  enter  such  of  the  substitutes  as  were  not  heirs-male  or  of 
line  to  the  vassal  last  entered  and  infeft,  without  receiving  a 
year's  rent  from  them  ns  singular  successors  also ;'  and  be  did 
this,  *  because  as  he  argued,  '  after  acknowledging  an  entail,  by 
granting  a  cliarter  upon  it,  alihough  it  contained  tbe  reservation 
proposed  by  the  defender'  (one  similar  to  that  in  M*Kenzie's 
case),  '  he  would  be  precluded  from  making  his  present  claim,* 
But  tbe  Court  refused  what  the  superior  thus  demanded;  and 
in  respect  the  reservation  proposed  by  the  vassal  leaves  the 
question  entire  when  it  shall  occur,' — ordained  the  charter  to  be 
given  upon  that  footing. 

'*  At  last  the  precise  question  occurred  under  a  charter  which 
had  been  granted,  without  any  special  clause  either  of  reserva- 
tion or  obligation  in  the  superior's  favour;  Z>.  Hamilton  v. 
Baillie,  22d  November  1827,  (6  S.  and  D.,  94).  The  superior 
endeavoured  to  shake  himself  rid  of  the  implied  recognhion,  by 
pleading  that  the  charter  had  been  granted  a  non  habenie  potes^ 
tatem  to  that  effect,  and  that  he  did  not  represent  the  granter ; 
but  this  again  was  met  by  the  answer,  that  the  investiture  had 
since  stood  unchallenged  for  more  than  fofcy  years,,  and  so  was 
fortified  by  prescription ; — and  the  Court  had  to  dispose  of  the 
point  immediately  before  it,  as  if  tbe  charter  had  been  validly 
granted  from  the  first.  It  was  held  that  the  entail  having  been 
simpliciter  recognised,  and  embodied  into  the  investiture,  the 
superior — who  bad  *  refused  to  receive  as  his  vassal  a  party  claim- 
ing entry  as  an  heir  of  entail  under  the  charter—  except  in  the 
character  of  singular  successor,  and  on  payment  of  a  year's  rent, 
— was  bound  to  enter  him  as  heir,* 

**  Whether,  therefore,  tbe  superior  may  at  first  refuse  to  grant 
a  charter  embodying  a  tailzied  destination, — or  whether,  grant- 
ing it,  he  may  be  entitled  so  to  qualify  tbe  right,  as  to  leave  it 
open  to  him  afterwards  to  insist  on  a  departure  from  the  direct 
lineal  line,  for  all  that  he  might  competently  have  demanded, 
had  be  originally  refused, — may  or  may  not  be  made  a  question. 
But  it  is  settled  law  as  regards  every  charter  wherein  the  tailzied 
destination  shall  once  unqualifiedly  hare  been  embodied, — 
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that  under  that  destination,  all  are  to  be  received  as  keirs,  and 
that  no  distinction  whaterer  can  be  taken  among  those  heirs,  as 
being,  some  heirs  of  line,  and  some  strangers  to  the  rassal  last 
infefc — the  investiture  alone  affording  the  rule  of  succession  in 
the  face — and  all  being  alike  heirs  of  the  investiture. 

**  Without  proceeding  farther,  then,  we  think  this  sufficient 
of  itself  to  expose  the  whole  fallacy  of  the  pursuer's  reasoning, 
inasmuch  as  his  argument  appears  to  assume  throughout,  that 
whoever  is  not  an  heir  of  line^  must  of  necessity,  in  the  eye  of 
law,  as  applied  to  the  constitution  and  construction  of  feudal 
rights,  be  regarded  and  dealt  with  as  if  he  were  a  singular  gue- 
cessor.  The  truth  is,  that  in  feudal  succession,  the  very  ques- 
tion, who  is  heir  of  line  t  can  never  to  any  practical  effect 
arise,  unless  where  the  feu-right  itself  is  conceived  in  favour 
of  heirs  of  that  clals.  The  essential  question  always  is,  who 
is  heir  of  the  investiture  f  Indeed,  even  where  the  investiture 
is  in  favour  of  heirs  of  line,  it  is  only  as  being  heirs  of  the 
investiture  thus  conceived,  that  the  heirs  of  line  themselves 
succeed. 

"  Nor  is  it  out  of  place  here  to  remark,  that  this  view  of  the 
matter  seems  also  to  dispose  of  the  pursuer's  argument,  upon 
the  supposed  reservation  of  the  superior's  rights  as  connected 
with  the  present  question,  contained  in  the  Statute  1685,  in- 
troducing and  autboriiing  strict  entails.  For,  if  it  were  indeed 
f>t  statuti  that  the  superior's  rights  were  saved,  it  could  require 
no  special  clause  of  reservation  ex  pacto  privato  to  be  engrossed 
in  the  tailzied  investiture  in  order  to  work  out  that  end.  In 
such  case,  a  clause  of  this  kind  would  be  mere  supererogation. 
The  entail  itself,  as  it  is  constituted  into  a  legal  right  only  by 
force  of  the  Statute,  must  of  necessity  have  carried  the  statutory 
reservation  along  with  it  as  parcel  of  the  right,  if  not  indeed 
an  express  condition  of  its  existence.  Since,  therefore,  the  law 
holds  that,  notwithstanding  the  statutory  reservation,  there  is 
nothing  whatever  saved  to  a  superior  who  simply  obeys  the 
Statute  by  giving  a  charter  unqualified  in  gramio,  it  follows  that 
it  is  not  by  force  of  the  Statute,  but  by  force  of  some  express 
clause  embodied  in  the  writ, — in  other  words,  by  the  positive 
private  stipulation  of  the  parties  inter  se, — that  the  superior's 
rights  in  this  respect  are  to  be  saved,  if,  indeed,  he  have  any 
legal  rights  belonging  to  him  in  the  matter. 

'*  This  brings  the  whole  question  to  the  point, — Is  or  is  not 
the  superior  entitled  to  refuse  a  charter,  where  the  vassal  de- 
mands an  investiture  entailing  the  feu  ? 

'*  In  the  first  place,  there  is  nothing  in  the  mere  circumstance 
of  the  estate's  being  settled  under  the  fetters  of  a  strict  entail, 
which  entitles  him  to  refuse.  The  entail  may  be  fenced  in  the 
most  effectual  manner  with  all  the  clauses  authorised  by  the 
Act  1685,  and  provided  the  destination  do  not  extend  beyond  the 
hoihf  of  lineal  heirs,  the  superior  has  no  choice.  This  the  pur- 
suer concedes ;  and  it  is  the  necessary  consequence,  besides,  of 
all  those  cases  wherein  the  superior  has  been  ordered  to  em- 
body the  tailzied  destination,  with  no  other  reservation  but  one 
affecting  the  succession  of  substitutes,  who  appear  to  be  strangers 
to  the  direct  line.  As  laid  down  by  Brax field  in  M'Kenzie's 
case,  '  strip  the  deed  of  substitution  to  strangers,  and  the  tupe^ 
tior  might  be  obliged  to  grant  a  charter,  even  with  prohibitive 
clauses,  ftc.  The  superior  does  not  suffer  by  the  line  of  succes- 
iion  being  continued.' 

*'  Nor  is  this  the  case  only,  where  the  direct  lineal  line  of 
succession  is  preserved.  The  destination  may  even  be  broken 
in  favour  Of  strangers  to  this  line, — and  still,  if  the  destination 
thus  broken  and  interrupted  in  favour  of  strangers  was  also  the 
destination  of  the  prior  investiture,  it  may  be  changed  from  a 
fee-simple  to  a  strictly-fenced  entail  destination,-~and  (as  was 
substantially  decided  in  M'Kenzie,  supra)  the  superior  be  ob- 
liged to  grant  a  charter  in  terminis,  and  to  receive  even  the 
stranger  substitutes  as  the  heirs  of  investiture,  notwithstanding 
the  change  effected  through  the  fees  being  now  constituted  into 
a  proper  tailzied  fee. 

"  But,  if  it  be  thus  true  that  the  superior's  right  of  refusal 
in  no  respect  depends  upon  the  circumstance  that  the  estate  has 
been  tied  up  fVom  future  alienation  by  the  fetters  of  a  strict 
entail,  it  must  be  upon  some  ground  wholly  apart  from  the  ope- 
ration of  the  Statute  1685,  that  that  right,  if  such  indeed  there 
be,  must  rest.  In  otbier  words,  it  must  rest  upon  some  ground 
applicable  not  less  to  an  ordinary  destination  in  favour  of  heirs 


of  provision  before  the  Statute,  than  to  tbo  most  ttrictly-fenced 
and  protected  destination  in  favour  of  AetVs  of  entail  since. 

"  This  would,  indeed,  give  a  very  large  and  indefinite  ope- 
ration to  the  principle  contended  for  by  the  pursuers.  For  it 
would  just  come  to  this,  that  wherever — no  matter  whether  by 
strict  entail,  in  fee-simple,  or  under  cUuses  merely  prohibitory, 
and  therefore  defeasible  at  pleasure — the  legal  order  of  succes- 
sion should  come  to  be  in  the  slightest  degree  broken  in  upon, 
the  superior  might  reject  the  destination  as  an  encroachment  on 
his  feudal  rights,  and  refuse  a  charter. 

*'  It  is  difficult  to  conceive  that  so  very  broad  and  wide- 
spreading  a  principle  as  this  should  have  been  the  law,  and  a  qoes- 
tion  for  the  first  time  come  to  be  stirred  in  regard  to  it,  under  the 
Statute  1665.  Conjunct  fees, — destinations  to  heirs  of  a  mar- 
riage,— the  succession  of  heirs  of  provision  generally, — in  short, 
every  case  where  land  came  to  open  in  favour  not  of  the  heeres 
natus,  but  the  heeresfaetus,  most  equally  have  raised  the  ques- 
tion under  this  more  general  aspect.  But  we  are  not  aware  of 
a  single  instance,  among  all  these  classes  of  cases,  where  a 
mere  departure  in  the  destination  from  the  direct  lineal  order 
of  succession  was  ever  set  forward  as  a  ground  entitling  the  su- 
perior to  refuse  a  charter. 

**  The  principle,  indeed,  is  excluded  by  that  very  case  of 
Duke  of  Hamilton  v.  Earl  of  Hopetoun,  8tb  March  1839,  with 
reference  mainly  to  the  bearing  of  which  the  present  consulta- 
tion has  been  thought  necessary.  It  was  there  expressly  laid 
down  in  the  opinions,  that,  '  a  purchaser  of  land  from  the  vassal 
of  a  subject-superior  is  entitled,  on  payment  of  a  casualty,  or 
composition  of  one  year's  rent,  to  obtain  from  tbe  superior  a 
new  charter,  and  a  precept  of  sasine  of  tbe  fee.  This  charter 
and  precept,  we  think,  he  is  for  that  composition  entitled  to  de- 
mand, shall  be  granted  in  favour  of  himself  and  all  his  heirs  of 
law,  in  any  order  of  these  heirs  he  pleases,  provided  only  he 
shall  not  in  this  destination  go  beyond  his  heirs  of  law  to 
strangers.  He  may  equally  name  to  the  superior,  heirs  of  law 
simply,  or  heirs-male,  whom  failing,  heirs-female,  or  any  other 
arrangement  of  the  body  of  his  heirs  of  Uw.' 

'*  It  is  very  true  that  the  opinion  thus  delivered  is  qualified 
by  the  proviso  that  the  vassal '  shall  not  in  this  destination  go 
beyond  his  heirs  of  law  to  strangers.'  But  this,  it  is  thought, 
must  be  held  to  have  been  introduced  merely  to  save  and  keep 
open  a  case  which  was  not  at  the  moment  before  the  Court. 
The  particular  destination  there  to  be  dealt  with  was  one  which 
did  not  go  beyond  the  bod^  of  the  heirs  of  law,  and  it  was  of 
course  right  to  confine  the  judgment  to  the  individual  destination 
on  which  the  question  had  arisen. 

"  The  Important  consideration,  as  regards  the  judgment  ac- 
tually pronounced,  is,  that  it  completely  negatives  the  pursuer's 
main  position  in  the  present  case,  viz.,  that  the  superior  is  en- 
titled to  refuse  a  charter,  wherever  the  destination  calls  the 
substituted  heirs  in  other  than  the  direct  line  of  Mood, — and  this 
upon  the  general  principle,  that  every  one  who  would  not  take 
as  an  heir  in  tbe  common  order  of  law,  must  of  necessity  be 
dealt  with  as  a  singular  successor, 

*'  In  this  respect,  indeed,  we  can  recognise  no  distinction 
whatever,  in  point  of  principle,  between  a  departure  froon  tbe 
legal  order  of  succession  within  '  the  body  of  heij*s  of  law,'  and 
a  corresponding  departure  by  going  out  of  that  body.  If  tbe 
pursuer  be  right  in  his  argument,  that  a  substitute  heir,  who  is 
not  heir  of  line  to  tbe  last  entered  vassal,  must  be  held  a  sin- 
gular successor,  because  the  destination  in  such  case  substan- 
tially operates  a  conveyance  from  the  last  heir,  and  is  not  in  the 
proper  sense  to  be  dealt  with  as  at  all  a  legal  saieosssioa, — this 
applies  in  its  full  force,  wherever  the  order  of  law  is  broken  in 
upon  in  the  least  degree.  If  a  father  convey  to  a  second  or  any 
younger  son, — or  one  of  several  brothers  to  a  sister, — ^tbe  dis- 
ponee,  in  such  case,  roust  enter  and  pay  composition  as  a  singular 
successor,  although  *  within  the  body  of  the  granter*s  heirs  of  law.' 
So,  if  a  father  or  brother,  in  the  two  cases  supposed,  take  a 
grant  to  himself  in  the  first  instance,  whom  failing,  to  the  second 
or  other  younger  son  in  the  first  case,  or  to  the  sister  in  the 
second, — the  substitute  in  this  destination  could  not,  of  course, 
though  within  the  general  body  of  heirs  of  law,  take  as  heir  of 
line  to  the  last  entered  vassal ;  and  the  /s^s/ order  of  succession 
would  just  be  as  much  defeated, — and  the  necessity  (but  fir 
the  destination  in  the  investiture)  of  a  fresh  deed  of  casm^fsmcs 
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to  carry  the  estate  over  the  proper  heir  of  line  woald  just  be 
as  palpable, — as  if  the  destination  in  its  second  branch  bad  been 
in  favour  of  a  total  stranger  to  the  blood.  But  bad  this  de- 
parture from  the  line  of  blood  been  effected  by  conveyance,  in* 
stead  of  being  brought  about  by  the  operation  of  the  inveUiiure, 
as  a  destination  once  for  all,  the  superior  must  have  had  his 
composition  as  from  a  singular  successor ;  and  so  on  to  the  end, 
wherever  the  direct  line  was  at  all  or  to  any  effect  departed 
from.  Now  the  judgment  in  Lord  IIopetuun*s  case  authori- 
tatively excludes  this,  in  every  possible  variety  of  case,  but  the 
single  one  of  introducing  a  stranger.  The  superior's  right, 
therefore,  cannot  turn  upon  the  distinction  of  heir  and  eingular 
iucceuor  in  the  sense  that  the  pursuer  contends  for.  Yet,  put- 
ting aside  that  distinction,  what  legal  principle  is  there  which 
discriminates  between  a  singular  successor  within  the  line  of 
blood,  and  a  singular  successor  out  q/'tbat  line? 

'*  Accordingly,  we  have  the  authority  of  Lord  Stair,  where 
he  treats  of  tailzied  destinations,  such  as  they  were  known  before 
the  Statute  1^5,  for  holding,  that  the  superior  could  not  pro- 
tect himself  against  them  by  refusing  a  charter.  Indirectly,  and 
by  force  of  adjudication,  any  destination  whatever  could  be 
forced  upon  him.  If '  the  debt  and  decreet  whereupon  the  same 
proceeded,  be  conceived  in  favour  of  heire  of  tailzie,  in  that  case 
the  apprising  or  adjudication,  and  infeftment  thereon,  muet  be 
conform'  (Stair,  II.  3,  43.)  And  again  (§  59),  '  It  is  a  general 
rule  that  quieque  est  rd  ntee  moderator  et  arbiter,  every  man 
may  dispose  of  his  own  at  his  pleasure,  either  to  take  effect  in  his 
life,  or  after  his  death,  and  so  may  provide  his  lands  to  what 
heirs  he  pleaseth,  and  may  change  the  succession  as  oft  as  he 
will,  which  will  be  completed  by  resigning  from  himself  and  his 
heirs  in  the  fee,  in  favour  of  himself,  and  such  other  heirs  as  he 
pleaseth  to  name  in  the  procuratory,  wherenpon  resignation 
being  accepted  by  a  superior,  and  new  infeftment  granted  ac- 
cordingly, the  succession  is  effectually  altered ;  yea,  any  oblige- 
ment  to  take  his  lands  so  holden,  will  oblige  the  former  heirs 
to  enter,  and  to  denude  themselves  for  implement  of  that  oblige- 
roent,  in  favour  of  the  heirs  therein  expressed ;  and  if  the  su- 
perior refuse  to  accept  the  resignation,  or  to  give  confirmation, 
there  will  follow  an  adjudication  for  implement  of  the  disposi- 
tion, which  is  ordinary,  and  thereupon  the  superior  miis/  receive 
the  adjudger  ;  so  that  the  first  eonstituter  of  a  tailzie,  or  any 
heir  succeeding  to  him,  may  change  it  at  their  pleasure.'  That 
this  did  not  mean  heirs  of  tailzie  merely  within  the  line  of  blood, 
is  made  clear  by  another  passage  a  little  farther  on  in  the  sec- 
tion last  quoted,  where  his  Lordship  speaks  of  '  a  tailzie  of  a 
sum  of  money,  lent  in  these  terms,  '  to  be  paid  to  the  creditor 
and  the  heirs  of  his  body  ;  whilks  failing,  to  the  father  and  heirs 
of  his  body ;  whilke  failing,  to  a  person  named,  and  his  heirs  and 
assignees  whatsomever.' 

"  We  are  therefore  of  opinion — Is/,  That  independently  of 
the  Statute  1685,  the  superior  was  not  entitled  to  refuse  a  char- 
ter, though  demanded  in  favour  of  heirs  of  provision,  or  such 
tailzied  destination  generally  as  the  law  then  recognised;  2d, 
That  the  introduction  of  strict  entails  by  that  Statute,  made  no 
difference  in  this  respect,  the  superior  not  being  entitled,  where 
be  would  otherwise  have  been  compelled  to  embody  the  desti- 
nation in  his  charter,  to  refuse  doing  so  merely  because  of  the 
fetters  of  entail ;  and  3^,  That  from  the  moment  the  destina- 
tion came  thus  to  be  embodied  in  the  charter,  and  thereby 
became  the  rule  of  that  investiture  quoad  the  succession, 
ev*?ry  substitute  within  the  destination  became  thenceforth  an 
faeir  of  the  investiture,  and  as  such,  whether  heir  of  line  of  the 
laat  entered  vassal  or  not,  was  in  all  cases  alike  entitled  to  an 
entry,  not  upon  payment  of  composition  as  a  singular  successor, 
but  upon  payment  of  relief  merely,  at  in  the  case  of  a  proper 
heir." 

ZfOrd  Cuninghame : 

*'  I  concur  in  all  the  views  expressed  by  Lord  Ivory  on  this 
question  ;  and  beg  to  add,  that  it  humbly  appeals  to  me  that  his 
Lordship  has  obviated  satisfactorily  the  argument  founded  on 
the  reurvation  of  the  superior's  rights,  inserted  in  the  charter 
granted  to  theirs/  vassal,  who  was  entered  under  the  present 
tailzie,  after  the  form  suggested  by  Lord  Braxfield  iii  the  case 
of  M'Kenzie,  and  allowed  by  the  Court  in  the  case  of  Argyle^ 
an<l  adopts  in  practice  in  other  modern  initances. 


"  It  is  clear,  as  observed  by  Lord  Ivory,  that  such  a  clause 
cannot  have  any  other  or  more  extensive  effect  than  to  reserve 
the  rights  of  the  superior,  as  they  stand  reserved  by  the  saving 
clause  at  the  end  of  the  Act  1685,  which  provided,  that  '  no- 
thing in  this  Act  shall  prejudge  his  Majesty,  or  any  other  law* 
ful  superior,  of  the  casualties  of  superiority  which  may  arise  to 
them  out  of  the  tailzied  lands.' 

"  This  reservation  it  is  thought  imported  no  more  than  a  sav* 
ing  of  such  rights  as  superiors  bad  prior  to  the  Act,  No  new 
right  was  given  to  superiors.  Their  subsisting  and  ancient 
right,  as  it  existed  before  the  passing  of  the  Statute,  was  recog- 
nised. But  the  whole  authorities  prior  to  1685  concur  in  de- 
claring, that  old  vassals  could  at  that  time,  by  adjudication,  if 
not  by  the  acceptance  of  the  voluntary  composition  by  the  su- 
perior, establish  the  validity  of  any  new  investiture  he  choee  to 
make  of  the  fee,  by  paying  a  year's  rent  to  the  superior.  Still, 
in  order  to  preserve  that  casualty,  the  reservation  at  the  clos« 
of  the  Act  1685  was  proper.  As  tailzied  investitures  were  then 
expressly  sanctioned  and  declared  to  be  effectual  by  Statute,  a 
plea  might  possibly  have  been  set  up,  that  superiors  were  bound 
to  acknowledge  tailzied  investitures  even  when  the  first  entry 
under  them  was  demanded,  without  payment  of  the  casualty 
previously  exigible.  The  reservation  in  the  Act  1685,  effec- 
tually excluded  that  plea.  But  when  no  new  additional  privi^ 
lege  or  casualty  was  given  to  superiors  by  the  Statute,  it  fol- 
lows that  they  were  not  entitled  to  demand  more  subsequent  to 
1685,  than  they  could  have  legally  exacted  by  the  previous  law 
and  practice,  for  the  entry  of  heirs  under  tailzied  i ubstitutioni 
and  investitures." 

I^ord  Mackenzie : 

"  I  think  that  the  pursuer  is  entitled  to  demand  from  the  de« 
fender  a  year's  rent,  as  for  the  entry  of  a  singular  successor* 
The  clause  of  reservation  prevents  the  defender  from  founding 
on  the  rule,  that  all  destinees  of  investiture  must  be  admitted 
to  enter  as  heirs, — a  rule  which  in  itself  I  fully  recognise,  but 
which  is  excluded  from  governing  this  case,  which  depends  on 
the  general  question,  whether  a  superior  in  landed  property  it 
bound,  on  offer  of  one  year's  rent,  to  grant  new  infeftment  to  a 
disponee  or  singular  successor  of  the  vassal,  with  a  destination 
of  heirs  of  investiture,  including  not  only  all  the  heirs  of  law  of 
the  disponee,  but  including  as  many  strangers  as  the  disponee 
chooses  to  have  made  heirs  of  investiture  in  the  fee  by  the  act 
of  the  superior.  Now  that  question,  1  think  ^though  not  with- 
out difficulty),  must  be  answered  in  the  negative. 

*'  The  general  rule  of  feudal  law  in  Scotland  was,  that  a  su- 
perior could  not  be  forced  to  admit  into  a  feu  any  persons  but 
the  heirs  of  the  vassal  to  whom  he  had  given  infeftment.  By 
the  Statute  1469,  c.  36,  an  appriser  got  right  to  demand  from 
the  superior  infeftment  in  the  feu  on  payment  of  one  year's  rent. 
And  bO  purchasers  of  the  estate  were  enabled  to  force  an  entry 
by  becoming  apprisers.  Nothing  is  said  in  the  Statute  regarding 
the  heirs  of  the  appriser;  but  by  fair  interpretation,  it  was  evident 
that  the  appriser  or  purchaser  must  obtain  infeftment  to  himself 
and  heirs,  not  in  liferent  only,  but  in  heritage.  But  there  exista 
not  in  the  Statute  the  least  shadow  of  foundation  for  holding 
that  the  appriser  or  purchaser,  on  payment  of  one  year's  rent, 
had  right  to  demad  from  the  superior  infeftment  in  favour,  not 
only  of  himself  and  all  his  heirs,  but  of  other  persons  who  were 
not  his  heirs  at  all,  but  wholly  strangers  to  his  blood.  By  other 
Statutes,  adjudgers  in  implement,  and  other  adjudgers  and  pur- 
chasers at  judicial  sales,  were  in  like  manner  entitled  to  obtain 
from  the  superior  infeftment,  on  payment  of  one  year's  rent. 
And,  lastly,  by  20th  Geo.  II.,  the  superior  was  bound  to  givo 
infeftment  in  the  feu  to  any  disponee  or  singular  successor  hav- 
ing a  procuratory  of  resignation  in  his  favour.  These  Statutes, 
in  like  manner,  as  1469,  c  36,  say  nothing  of  the  heirs  of  the 
adjudger  or  singular  successor ;  but  on  evident  grounds  of  ra- 
tional interpretation,  these  parties  had  right  under  the  Statutes 
to  infeftment  in  favour  of  themselves  and  their  heirs.  And  in 
reference  to  these  Statutes,  it  is  just  equally  clear,  that  they 
afford  no  grounds  whatever  for  holding  that  the  adjudger  or  dis- 
ponee had  any  right  to  demand  from  the  superior  infeftment  in 
favour,  not  only  of  himself  and  of  his  heirs,  but  farther  in  fa- 
vour of  other  persons,  who  were  not  his  heirs  at  all,  but  mere 
strangers.    A  superior  might,  if  he  chose,  add  such  atiangers  to 
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the  d«8tiDatiofi  of  bein  granted  to  his  new  ratsal,  and  if  be  did 
to,  be  made  them  beirs  of  investiture.  But  there  exists  not  in 
the  Statutes  any  ground  whatever  for  saying,  that  the  superior 
was  bound,  for  payment  of  one  year's  rent,  to  admit  strangers  in 
this  way. 

"  And  tbe  soperior,  betides  the  right,  had  a  strong  interest 
to  object.  For  anciently  tbe  feu  reverted  to  the  superior  himself 
on  failure  of  tbe  vassal  and  bis  heirs.  And  after  the  Crown's 
right  as  uliimut  hares  prevailed,  still  the  Crown's  donatory  paid 
one  year's  rent  to  tbe  subject-superior  for  an  entry.  *  Vide 
Erskine,  B.  III.  tit.  10,  §  1  and  2;  Jur.  Styles.  Vol.  I.  p.  346. 
This  interest  was  indeed  comparatively  weak,  until  fetters 
against  alienation,  &c.,  were  added  to  destinations  of  succession  ; 
because,  if  the  vassal  obtained  a  deiitination  reaching  to  mere 
strangers  nowise  connected  with  his  beirs  by  blood,  without  any 
fetters,  it  was  highly  probable  that,  by  alienation  or  alteration  of 
tbe  succession,  tbe  tailzie  would  be  put  an  end  to  before  they 
succeeded ;  and  therefore,  when  there  were  no  fetters,  the  right 
of  the  soperior  might  often  not  be  rigidly  insisted  on.  But  when 
fetters  were  added,  tbe  interest  of  tbe  superior  became  certain 
and  important. 

"  There  are,  bowerer,  conditions  on  which  it  might  reason- 
ably be  held  that  a  superior  ought  to  grant  a  destination  in  fa- 
vour of  strangers.  These  are,  that  the  charter  shall  bear  a  pro- 
vision that  each  stranger,  who  thus,  being  in  truth  no  heir  but 
a  singular  successor,  should  obtain  infeftment  for  himself  and  bis 
beirs  as  destinees  of  investiture  should,  for  that  infeftment,  pay 
one  year's  rent ;  or,  what  in  truth  is  equivalent,  in  the  view  that 
the  superior's  claim  is  good  in  law,  a  provision  that  tbe  supe- 
rior's claim  for  a  year's  rent,  as  a  composition  for  giving  infeft- 
ment to  each  stranger,  should  be  reserved.  Under  these  con- 
ditions, accordingly,  I  believe  it  has  been  usual  in  practice  to 
grant  infeftment  to  singular  successors,  with  destinations  includ- 
ing strengera  as  well  as  their  own  heirs.  But  without  such 
clauses  I  do  not  believe  tbe  practice  has  prevailed  ;  and  still  less 
has  tbe  right  of  tbe  singular  successor  been  recognised,  either  in 
conveyancing  or  in  judicial  opinion.  On  tbe  contrary,  all  tbe 
authorities  our  decisions  afford  lie  tbe  other  way. 

'*  In  the  case  of  Lockhart  against  Denbolm,  decided  lOtb  July 
1760,  both  Sir  Archibald  and  Sir  Robert  Denholm,  in  the  eariy 
part  of  tbe  last  century,  took  charters  from  the  superior,  with  a 
clause  '  that  every  heir  of  entail  shall  be  obliged  to  pay  a  year's 
rent  for  bis  entry,  unless  he  be  at  the  same  time  heir  of  line  to 
the  peraon  last  vest  and  seised ;'  and  Sir  Archibald  accordingly 
paid  £200  to  Mr  Lockhart  as  a  composition  for  a  year's  renr, — 
pretty  good  evidence  of  tbe  understanding  of  conveyancers  on  tbe 
subject.  True  it  is,  that,  notwithstanding  this  provision,  tbe 
Court,  on  some  reason  that  is  not  explained,  found  that  '  tbe 
pursuer  (t.  e.  Lockhart)  had  acknowledged  the  entail,  by  grant- 
ing charter  and  infeftment  thereupon  to  the  late  Sir  Robert 
Denbolm,  he  was  obliged  to  enter  tbe  defender  (a  substitute, 
not  heir  of  line)  as  beir  of  entail,  and  not  as  singular  succefisor.' 
This  decision  has  since  been  declared  by  the  Court,  and  uni- 
versally understood,  not  to  be  good  authority  on  tbe  point  de- 
cided. But  it  is  material  to  observe  here,  that  it  does  not  rest 
at  all  on  any  right  the  entailer  originally  had,  to  have  obtained, 
on  payment  of  One  year's  rent,  new  infeftment  to  himself  and 
beirs  of  investiture,  not  being  bis  beirs  of  law,  though  that  was 
argued;  but  solely  on  this,  that  being  actually  admitted  into  the 
investiture  by  tbe  superior,  they  must  have  entry  as  beirs,  not 
as  singular  successors, — tbe  clause  of  reservation  being,  on  some 
ground  not  explained,  held  not  to  be  effectual. 
•  *'  Tbe  next  case,  M'Kenzie  against  M'Kenzie,  4tb  July  1777, 
is  thus  abridged  in  tbe  Dictionary,  (p.  15,053.)—'*  Tbe  Lords 
found  that  a  superior  of  entailed  lands  was  obliged  to  enter  tbe 
heir  of  entail,  who  in  this  case  was  likewise  tbe  beir  of  tbe 
former  investiture,  and  lineal  successor  in  tbe  lands,  on  receiving 
a  duplicando  of  the  feu-duty,  and  was  not  entitled  to  demand  from 
him  a  year's  rent  or  other  composition ;  reserving  to  the  supe- 
rior, and  his  successors  in  tbe  superiority,  any  right  which  they 
may  have  to  a  year's  rent  or  other  composition  on  tbe  entry  of 
any  future  beir  of  tailzie,  not  an  heir  of  investiture  prior  to  the 
tailzie.'  It  is  plain  from  this,  that  the  Court  were  not  satisfied 
that  tbe  superior,  though  bound  to  admit  M'Kenzie  and  his  heirs, 
was  bound  to  admit  strangers  as  beirs  of  investiture,  without  pay- 
ment of  a  year's  rent  for  that  admission.    From  tbe  fuller  report 


of  the  case  in  the  Appendix,  it  rather  appeara  that  tbe  entailer 
bad  been  himself  vassal  before  tbe  entail,  and  so  wras  not  under  tbe 
necessity  of  paying  one  year's  rent  for  new  infeftment  to  him- 
self and  bis  beire  of  law,  and  of  tbe  former  investiture.  But  if 
it  was  so,  that  makes  little  difference,  since  there  is  no  doubt  in 
practice,  nor  was  it  denied,  that  a  vassal  resigning  may,  without 
payment  of  any  casualty,  demand  new  infeftment  to  himself  and 
bis  own  proper  heirs  of  law  and  of  the  former  investiture.  The 
demand  of  tbe  superior,  tber«:fore,  in  M'Kenzie's  case,  was 
rested,  and  tbe  reservation  admitted,  solely  in  reference  to  tbe 
introduction  of  a  stranger  as  beir  of  investiture.  In  this  ca^, 
it  is  said  '  the  Court  seemed  very  much  inclined  to  get  complete 
information  concerning  the  practice ;  but  the  practice  was  dis- 
covered to  be  various.'  That  is  exactly  what  was  to  be  expected, 
on  the  understanding  that  the  superior's  right  in  law  was  good. 
Still  there  were  many  considerations  which  would,  in  many  case*, 
induce  tbe  superior  not  to  insist  on  that  right. 

**  Tbe  next  case  is  that  of  the  Duke  of  Argyle  agaitut  tbe  Earl 
of  Dunmore,  19th  November  ]  795.  In  that  case  *  the  defender' 
(who  was  tbe  institute  ordisponee) '  was  willing  to  pay  a  year's 
rent  for  bis  entry  assingular  successor;  but  tbe  pursuer  further  in- 
sisted that  the  charter  should  contain  a  declaration,  that  be  should 
not  be  obliged  to  enter  such  substitutes  as  were  not  heirs-male, 
or  of  line,  to  the  vassal  infeflr,  without  receiving  a  year's  rent 
from  them  as  singular  successora  also.'  The  defender  offered 
to  take  a  charter,  with  a  clause  reserving  tbe  superior's  claim 
to  a  full  year's  rent,  on  tbe  entry  of  an  beir  of  tbe  tailzied  in- 
vestiture who  was  not  heir  of  line  to  tbe  last  infeft ;  and  be 
contended,  that  while  he  made  this  admission,  *  it  was  an  un- 
necessary hardship  on  the  defender  to  oblige  bim  to  discuss  a 
general  point  of  law,  tbe  derision  of  which  cannot  affect  tbe  in- 
terest of  himself  or  of  bis  descendants.'  And  on  that  ground 
evidently,  tbe  Court,  holding  tbe  case  of  Denbolm  to  be  wrong 
decided,  and  that  tbe  reservation  was  effectual,  adhered  to  tbe 
finding  of  the  Lord  Ordinary  in  favour  of  the  Earl  of  Dunmore. 
Their  interlocutor  was — *  In  respect  the  reservarion  proposed 
by  the  Earl  of  Dunmore  leaves  tbe  question  entire  when  it 
shall  occur,'  (unanimously)  '  adhered.' 

"  Next  is  tbe  rase  of  tbe  Duke  of  Hamilton  againxt  Baillie, 
22d  November  1827,  S.  and  D.,  Vol.  VI.  p.  94,  which  is  thus 
summed  up : — '  A  superior  possessing  under  an  entail,  having 
granted  a  charter  of  resignation  in  favour  of  a  vassal,  embracing 
an  entail  containing  a  series  of  beira ;  and  sasine  having  been 
taken,  and  possession  enjoyed  for  forty  yeara ;  and  an  heir  of 
entail  having  succeeded  to  tbe  superiority,  and  refused  to  receive 
as  bis  vassal  a  party  claiming  entry  as  an  beir  of  entail  under 
the  charter,  except  in  tbe  character  of  a  singular  successor,  and 
on  payment  of  a  year's  rent — Held  that  be  was  bound  to  enter 
bim  as  an  heir.' 

*'  Tbe  opinions  of  tbe  Court  are  brief  and  clear: 

*' '  Lord  President, — In  this  case  the  superior,  by  granting 
the  charter,  has  agreed  to  give  tbe  heirs  of  tailzie  an  entry  as 
beirs ;  and  this  has  been  acted  on  for  forty  years.  It  may  be 
another  question,  whether  a  superior  is  bound  to  admit  of  an 
entail  by  a  vassal.' 

" '  Lnrd  Giiiies, — This  case  will  not  decide  tbe  generd 
question.' 

*'  *  Lord  Balgray. — There  have  been  forty  yean'  possession, 
which  is  sufficient.' 

"  I  have  not  yet  noticed  the  case  of  tbe  Magistrates  of  Aber- 
deen against  Burnett,  17tb  June  1808,  Fae,  ColL^  because  1  do 
not  consider  it  at  all  in  point  here.  It  is  thus  abridged  : — *  A 
singular  successor  of  tbe  vassal  in  a  feu,  on  payment  of  one  year's 
rent  to  the  superior  (a  royal  burgh)  has  a  right  to  demand  a 
charter  to  himself  and  heirs  whatsoever,  though  the  charter  of 
his  author  was  to  heirs-male,  burgesses  of  that  burgh,  with  a 
clause  in  the  reddendo,  that  they  should  perform  burgh  services^ 
and  that  the  fee  should  not  devolve  on  the  feminine  sex.'  Your 
Lordships  know,  that  the  words  *  beir  whatsoever*  in  a  charier, 
have  no  meaning  different  from  '  beira,'  or  '  heirs  at  law.' 
The  vassal  disponee  in  that  case  made  no  demand  of  a  tailzied 
feeP^t  all,  or  any  admission  of  destinees  beyond  his  own  heirs  of 
law. 

"  Lastly,  I  may  notice,  though  not  as  a  decision  in  point,  the 
case  of  the  Duke  of  Hamilton  againsi  tbe  Earlof  Hopetoun,  Sth 
March  1839.    In  that  case,  too,  tbe  present  question  was  sot 
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presented  for  decision.  The  expression,  in  the  opinion  of  the 
Court  touching  it,  is  but  accidental  in  giving  a  general  exposition 
of  law.  Still  I  cannot  say  it  was  not  their  opinion.  It  was 
the  opinion  of  myself,  who  wrote  it,  and  I  cannot  doubt  was  so 
alto  of  the  other  Judges  who  signed  that  opinion. 

"  I  may  only  add,  in  reference  to  recent  practice,  that  I  have 
made  some  inquiries  among  conveyancers,  and  believe  the  prac- 
tice to  have  continued  to  this  day,  of  superiors  refusing  to  grant 
a  destination  beyond  heirs  of  law,  unless  upon  condition  of  a 
clause  of  reservation  in  favour  of  the  superior's  right,  to  have 
f  ffect  in  case  the  stranger  destinees  shall  succeed,  and  so  often 
as  they  shall  succeed. 

**  In  these  circumstances,  I  am  not  able  to  think,  that  there 
is  any  thing  like  sufficient  authority  for  rejecting  the  fair  and 
reasonable  interpretation  of  the  Statutes,  giving  to  the  singular 
succcMor,  for  his  one  year*s  rent,  right  to  obtain  new  infeftment 
to  himself  and  his  heirs  of  law,  but  not  to  other  persons  wholly 
strangers  to  his  blood,  as  destinees  of  investiture.  And  if  I  be 
right  in  that  opinion,  then  it  is  not,  I  think,  denied,  and  at  any 
rate  is  clear,  that  the  superior  must  be  successful  in  the  present 
case. 

"  It  only  remains  for  me  to  notice  a  passage  in  Stur's  Insti- 
tutions, B.  II.  tit.  3,  §  43,  which  appears  of  importance  at  first 
sight,  but  I  think  very  little  so  on  examination.  For  (1.)  Stair 
does  not  speak  expressly  of  infeftment  to  strangers  in  addition 
to  the  heirs  of  the  appriser  or  adjudger.  He  speaks  of*  a  tailzie ;' 
but  that  may,  and  properly  does,  mean  a  tailzied  (or  cut)  desti- 
nation of  heirs  of  law,  not  extending  at  all  to  strangers.  (2.)  Stair 
ends  by  saying,  '  or  at  least,  if  the  appriser  or  adjudger  craves 
the  infeftment  to  himself  and  the  heirs  of  tailzie,  the  superior 
ought  not  to  refuse  it ;  for  the  apprising  or  adjudication  being 
assigned  to  a  stranger,  he  behoved  to  be  infeft ;  much  more  the 
alteration  of  heirs  is  allowable.'  Stair  is  plainly  considering  only 
the  alteration  of  heirs,  not  at  all  the  extension  of  them,  so  as  to 
include  an  indefinite  number  of  distinct  unconnected  ttirpet  and 
their  heirs.  (3.)  Stair  does  not  say  that  the  tailzie  must  be  ad- 
mitted on  payment  of  one  year's  rent,  or  on  what  condition. 
Indeed,  he  seems  still  to  have  held  the  doctrine,  that  by  adju- 
dication in  implement,  a  superior  might  be  compelled  to  admit 
singular  successors  without  any  payment  at  all,  by  force  of  the 
judgment.  He  says  ^B.  U.  tit.  4,  §  6),  '  The  cause  of  this  con- 
fusion  is,  that  supenors  are  not  obliged  to  receive  the  sin- 
gular successors  of  their  vassals,  even  though  they  should  ofiTer 
a  year's  rent  fur  their  entry ;  which  privilege  of  superiors,  by 
law  and  practice,  is  now  evacuated,  because  superiors  may  be 
compelled  to  receive  strangers  upon  apprising  or  adjudication  for 
a  year's  rent ;  yea,  if  the  vassal  dispone  the  fee,  and  oblige 
himself  to  infeft  upon  the  obligement,  and  adjudication  is  com- 
petent against  the  vassal,  so  as  to  oblige  the  superior  to  grant 
the  infeftment,  which,  though  frequently  practised,  yet  there  is 
no  express  law  allowing  the  superior  a  year's  rent.  There  was 
indeed  a  law  made  for  a  year's  rent,  upon  adjudication,  when 
apparent  heirs  did  renounce  to  be  heirs,  as  well  as  upon  appris- 
ings,  which  doth  not  bear  adjudications  for  implement  of  dis- 
positions.' Now,  if  Stair  thought  that  by  an  adjudication  in  im- 
plement on  a  disposition,  a  stranger  disponee  might  force  an  entry 
for  himself  and  bis  heirs,  without  payment  of  casualty  at  all,  he 
might  well  think  that  the  superior  need  not  make  difficulty  about 
the  ulterior  heirs  of  investiture.  But  in  truth  Stair  does  not 
appear  to  have  at  all  contemplated  the  point  now  in  question. 
And  accordingly,  this  passage  does  not  seem  to  have  been  cited 
in  the  case  of  Lockhart,  or  any  of  the  other  cases  in  which  the 
point  was  argued,  and  certainly  could  not  possibly  have  been 
the  regulator  of  any  practice  of  conveyancing  down  to  the  time 
when  these  cases  commenced,  and  still  less  since  that  time." 

Lord  Jeffrey  : 

"  I  concur  entirely  in  this  opinion  of  Lord  Mackenzie.  Only 
I  give  much  more  weight  than  he  appears  to  do,  to  the  recent 
decision  in  the  case  of  the  Duke  of  Hamilton  and  Lord 
Hopetoun,  of  March  1839 ;  which,  though  it  does  not  find  in 
express  or  direct  terms,  seems  to  me  nece»Mrily  to  imply ^  that 
M'hile  a  vassal  might  require  his  superior  to  grant  an  investiture 
to  the  whole  of  bis  natural  heirs,  in  whatever  order  he  might 
choose  to  arrange  them,  his  right,  at  all  events,  went  no  farther  ; 
and  that  it  was  an  indispensable  coudition  in  any  series  of  heirs 


so  sought  to  be  enfranchised,  that  they  should  all  hold  that  cha- 
racter jare  sanguinis,  and  not  provisione  hominie.  If  the  judg- 
ment did  not  proceed  upon  this  assumption,  or  rather  funda- 
mental principle,  I  really  do  not  know  upon  what  it  proceeded ; 
and  cannot  perceive  any  connection  between  the  reasoning,  so 
ably  deduced  in  the  unanimous  opinion  of  the  consulted  Judges, 
and  their  conclusion.  For  myself  at  least,  I  can  say  that  I  con- 
ceived this  limitation  of  the  vassal's  right  to  be  as  distinctly 
fixed  by  the  decision,  as  its  extension  to  the  case  more  immedi* 
ately  in  question ;  and  that  I  could  not  now  adopt  the  views  of 
the  defender  without  feeling  that  I  was  going  directly  against 
the  authority  of  that  most  deliberate  decision.  In  strictness  of 
principle,  indeed,  and  especially  in  reference  to  the  genius  and 
history  of  feudal  holdings,  what  we  now  csll  an  heir  of  provision 
(if  he  has  no  other  or  additional  character),  I  conceive  not  to 
bfi  an  heir  at  all,  but  a  disponee  or  singular  successor  merely ; 
and  it  does  not  appear  to  me,  that  the  mere  circumstance  of 
such  a  person,  if  once  named  in  any  inve&titure  or  substitution, 
being  entitled  to  make  up  titles  by  service  and  retour,  ought  to 
have  any  effect  whatever  on  the  independent  rights  of  a  superior, 
who  has  not  bound  himself,  directly  or  indirectly,  to  renounce 
these  rights." 

Lard  GiUies: 

"  I  concur  in  the  opinions  of  Lord  Mackenzie  and  Lord 
Jeffrey." 

Lord  President  (Boyle)  : 

*'  I  concur  in  the  opinion  of  Lord  Mackenzie,  with  the  ad- 
dition made  to  it  by  Lord  Jeffrey,  though  I  was  not  present 
when  the  judgment  in  the  case  of  the  Duke  of  Hamilton  against 
the  Earl  of  Hopetoun  was  pronounced  by  the  Second  Division 
of  the  Court." 


Lord  Fuller  ton  : 

"  I  agree  in  opinion  with  Lord  Jeffrey  and  Lord  Mackenzie, 
that  in  this  case  the  pursuer  is  entitled  to  demand  from  the  de- 
fender the  ordinary  composition  as  for  a  singular  successor. 
And  I  may  be  permitted  to  add  in  explanation,  that  I  think  the 
conclusion  thus  come  to,  stands  quite  clear  of  certain  other  points, 
on  which  the  defender  seems  to  consider  it  to  be  dependent,  and 
which  I  should  think  it  quite  hopeless  to  maintain.  Thus,  in 
theirs/  place,  I  think  it  dear,  that  when  a  superior  hss  once 
admitted,  without  qualification  or  reservation,  a  certain  line  of 
descent  into  the  investiture  of  the  vassal,  that  series  of  persons, 
however  unconnected  by  blood,  must  be  dealt  with  by  the  su- 
perior as  heirs.  That  is  the  consequence  of  the  consent  implied 
in  the  superior's  own  act.  Though  not  heirs  by  blood  of  the 
original  vassal,  or  of  each  other,  he  has  made  them  heirs  of  the 
investiture.  2dly,  I  think  that  the  imposition  of  fetters,  and 
the  consequently  diminished  probability  of  alienation,  does  not 
import  such  an  encroachment  on  the  superior's  interest,  as  to 
warrant  him  to  demand  any  higher  terms  of  entry  than  if  the 
investiture  were  free.  That  point  was  fixed  In  the  case  of 
M'Kenzie  v,  M*Kenzie,  4th  July  1777,  and  evidently  assumed 
as  so  fixed  in  the  subsequent  case  of  the  Duke  of  Argyle  against 
the  Eail  of  Dunmore,  19th  November  1795;  and  fiom  the 
combined  operation  of  thesis  principles,  I  think  it  must  follow, 
that  if  a  superior  has  once  granted,  without  quHlification,  an  in- 
vestiture to  a  series  of  substitutes,  strangers  in  blood  to  the  in- 
stitute and  to  each  other,  he  would  not  be  entitled  to  refuse  a 
renewal  of  that  investiture,  under  the  fetters  of  a  strict  entail. 

**  But  these  propositions  do  not  touch  the  present  question  ; 
because,  here,  the  superior  has  never  absolutely  acknowledged 
the  investiture.  He  has  never,  either  expreassly  or  by  implica- 
tion, agreed  to  hold  the  stranger  substitutes  as  heiis.  On  the 
contrary,  though  granting  the  investiture  in  favour  of  a  parti- 
cular line  of  descent,  as  he  was  bound  to  do  by  the  decision  in 
the  case  of  the  Duke  of  Argyle  against  Lord  Dunmoie,  he  has 
done  so  only  undv-r  the  reservation,  also  sanctioned  by  that  de- 
cision, as  well  as  that  of  M*Kenzie  v.  M*Kenzie,  that  his  right 
should  be  entire  whenever  the  contingency  happened  to  which 
the  reservation  applied.  No  doubt,  if  the  case  of  Lockhart 
against  Denbam  were  understood  to  fix  the  law,  there  would 
be  an  end  to  the  question,  because  there  a  reservation  much 
stronger  and  more  express  was  entirely  di&regardtd.     But  the 
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authority  of  that  decision  was  superseded  by  the  clearest  of  all 
implications  in  the  cases  of  M'Kenzie  and  the  Dake  of  Argyle ; 
as  it  is  impossible  to  suppose  that  the  Court  could  either  insert 
in  their  interlocutor,  as  they  did  in  the  first  case,  or  appoint  to 
be  inserted  in  the  charter,  as  they  did  in  the  second,  a  reserva* 
tion  in  itself  utterly  nugatory. 

*'  Here,  then,  the  superior  having  reserved  all  his  rights,  in 
the  event  of  the  succession  opening  to  an  heir  of  investiture,  not 
the  heir  by  blood  of  his  immediate  predecessor,  the  question 
arises,  what  those  rights  are.  If  a  vassal  is  in  every  case  en- 
titled,  as  a  matter  of  absolute  right,  to  demand,  and  a  superior 
bound,  OS  a  matter  of  absolute  obligation,  to  grant  an  entry,  not 
only  to  the  individual  seeking  an  entry  and  his  heirs,  but  to 
any  number  of  stranger  substitutes,  then,  of  course,  the  reserva- 
tion would  lead  to  no  consequence.  It  being  clear  that  an  heir 
of  investiture  must  in  the  ordinary  case  be  treated  as  an  heir, 
it  would  follow,  that  if  the  superior  has  no  option,  but  roust 
admit  into  the  investiture  as  many  stranger  substitutes  as  the 
vassal  chooses,  he  can  have  no  legal  right  to  stipulate  for  a  com- 
position on  the  entry  of  any  of  those  substitutes.  But,  on  the 
other  hand,  if  the  superior  lies  under  no  such  obligation, — if,  in 
the  general  case,  be  is  not  absolutely  bound  to  admit  stranger 
substitutes  into  the  investiture,  or  to  do  more  than  grant  the 
entry  to  the  individual  craving  it,  end  his  heirs,  then  of  course 
he  is  entitled  to  reserve,  and  to  reserve  with  effect,  his  right  to 
claim  the  ordinary  composition  when  the  succession  opens  to  a 
stranger  substitute.  And  in  regard  to  the  composition,  the  Act 
1685,  authorising  entails,  has  just  as  little  effect  against  the  su- 
perior,  as  the  imposition  of  fetters  in  terms  of  that  Statute  could 
have  in  creating  a  claim  for  a  composition  to  which  he  was 
otherwise  not  entitled.  If,  in  the  case  of  an  unfettered  investi- 
ture, the  superior  was  entitled  to  stipulate  that  each  stranger 
substitute  to  whom  the  succession  opened,  should  be  dealt  with 
by  him  as  a  singular  successor,  that  legsil  right  is  sufficiently 
protected  by  the  general  reservation  in  the  Statute,  of  all  rights 
of  superiority. 

"  The  question,  then,  truly  comes  to  be  simply  this,  whether 
a  superior  is  absolutely  bound  to  renew  an  investiture  in  the  case 
of  a  vassal  in  possession,  or  to  grant  a  charter  to  a  singular  succes- 
sor, on  payment  of  a  year's  rent,  not  merely  in  favour  of  the  heirs 
of  the  party  applying,  but  in  favour  of  any  given  number  of  sub- 
stitutions which  the  party  so  applying  chooses  to  insert,  or  whe- 
ther the  superior,  though  admitting  these  substitutions  into  the 
investiture  at  the  requisition  of  the  vassal,  and  thus  enabling 
them,  in  form,  to  take  as  heirs,  is  not  fairly  entitled  to  stipulate 
that,  quoad  him,  they  shall  be  dealt  with,  as  they  substantially 
are,  as  stranger  disponees. 

"  But  it  does  not  appear  to  me  that  there  is  authority  for 
the  affirmatife  of  the  first  proposition.  It  is  undeniable  that 
the  obligations  of  superiors  in  this  matter,  are  the  creatures  of 
Statute.  The  whole  of  the  Statutes,  from  the  Act  1469,  c.  36, 
regarding  the  entry  of  appraisers,  to  the  20th  Geo.  II.,  relating 
to  singular  successors,  are  limited  to  the  entry  of  the  appraiser, 
or  adjudger,  or  purchaser.  They  were  passed  for  the  sole  pur- 
pose of  compelling  the  superior  to  admit  a  stranger  vassal,  which, 
at  common  law,  he  was  not  bound  to  do.  No  doubt,  as  the 
subject  of  the  right  was  heritable,  the  entry  of  such  appraiser, 
adjudger,  or  purchaser,  necessarily  implied  the  descent  of  that 
right  to  bis  heirs,  so  that  the  obligations  of  the  superior  to  enter 
the  first  acquirer,  necessarily  included  the  obligation  to  enter 
the  heirs  of  such  acquirer  as  the  heirs  of  the  new  investiture. 
In  strictness  this  was  applicable  only  to  the  heirs-at-law  of  the 
Vassal,  but  in  practice,  the  particular  class  of  the  general  body 
of  heirs  to  whom  the  original  right  was  to  devolve,  seems  to 
have  been  left  to  the  option  of  the  vassal ;  and  accordingly,  in 
the  case  of  the  Duke  of  Hamilton  against  the  Earl  of  Hopetoun, 
it  is  laid  down  in  the  opinion  of  the  majority  of  the  Court,  that 
the  vassal,  in  getting  the  entry,  '  may  name  heirs  of  law  simply, 
or  heirs-male,  whom  failing,  heirs-female,  or  any  other  arrange- 
ment of  the  body  of  his  heirs-at-law.'  But  that  is  stated  under 
the  qualification  immediately  prc^f^ding, — '  he  shall  not  go  be- 
yond bis  heirs-at-law  to  strangers.' 

*'  I  cannot  doubt  that  this  was  the  deliberate  opinion  of  the 
Judges  who  expressed  it — and  the  distinction  seems  to  be  well 
founded.  Strict  ly  speaking,  indeed,  the  only  right  of  succession 
necessarily  implied  in  the  right  of  the  original  vassal,  is  chat  of 


his  heirs-at-law.  But  every  person  who  takes  as  heir,  whether 
heir  of  line,  heir-male,  or  heir-female — every  person,  in  short, 
who  takesn  under  a  character  admitting  of  being  established  by 
general  service,  may  be  naid  to  take  in  right  of  the  original 
vassal.  Tiie  character,  at  least,  in  which  be  takes,  is  the  act 
of  law,  not  of  the  original  vassal.  On  the  other  hand,  a  substi- 
tute who  is  called  in  none  of  these  characters,  is  truly  nothing 
but  a  disponee.  Not  only  his  right,  but  the  character  in  which 
he  takes  the  right,  is  the  pure  act  of  the  disponer. 

••  Ic  i^  true  the  superior  may  have  in  general  very  little  in- 
terest to  object  to  such  an  extension  of  the  destination,  parti- 
cularly when  it  is  unfettered  :  because,  in  such  circumstances, 
the  probability  of  alienation,  with  its  attendant  benefit  of  a  com- 
position, is  rather  increased  than  diminished  by  it.  But  in 
many  cases  easily  supposable,  a  superior  may  have  a  very  clear 
interest.  For  instance,  in  the  case  of  a  purchaser  who  has  no 
family,  and  beyond  the  age  admitting  the  probability  that  he 
ever  shall  have  any,  or  an  entered  vassal  in  the  same  situation, — 
could  the  one  demand  an  entry,  or  the  other  resign  for  new  in- 
fefrment  in  favour  of  himself  and  the  beirsof  his  body,  whom 
failing,  an  entire  stranger  ?  Cpuld  a  superior  be  bound  to  grant 
such  an  entry  without  a  reservation  of  his  rights  ?  and  would 
not  that  reservation  entitle  him  to  demand  the  composition  on 
the  estate  devolving  on  the  substitute,  nominally  called  as  heir, 
but  quoad  the  superior,  and  in  every  fair  view  of  the  case,  no- 
thing but  the  disponee  of  the  vassal?  I  think  these  quesrions 
would  be  answered  in  favour  of  the  superior,  and  the  contrary 
pretensions  on  the  part  of  the  vassal,  in  such  circumstances,  would 
neither  be  supported  by  the  Statutes,  nor,  as  t  understand,  by 
any  usage  which  has  followed  on  them.  Indeed,  the  principle 
necessarily  involved  in  the  argument  for  the  defender,  carries 
the  matter  still  farther.  In  these  cases  it  is  supposed  that  the 
entry  may  have  been  demanded,  in  form  at  least,  in  favour  of 
the  heirs  of  the  vassal  himself,  whom  failing,  the  substitute ; 
but  that  argument  would  be  equally  good,  although  the  heirs 
were  left  out,  and  the  entry  demanded  in  favour  of  the  vassal, 
and  failing  him  by  death,  whether  leaving  beirs  or  not,  to  a 
stranger.  For  the  argument  of  the  defender  necessarily  involves 
the  proposition,  not  only  that  the  heir  of  investiture  shall  take 
without  paying  composition,  but  that  any  individual  or  number 
of  individuals,  can  be  rendered  heirs  of  investiture,  enritled  to 
that  benefit,  by  the  mere  act  uf  the  vassal  himself,  or,  which 
comes  to  the  same  thing,  by  an  act  of  the  vassal  which  tbe  su- 
perior is  compelled  to  give  effect  to. 

"  Now,  it  does  appear  to  me  that  this  view  cannot  be  sup- 
ported,— and  that,  on  the  contrary,  the  rights  of  thcM  parties 
faiily  extricated  arcnrdtng  to  the  other  principle,  namely,  that 
although  the  vassal  claiming  the  entry  may  have  an  interest, 
and  has  the  right  particularly  under  the  Statute  1685,  to  create 
any  number  of  substitutions,  and  thus  to  render  the  parties  so 
called,  in  form,  the  heirs  of  investiture  quoad  the  form  of  suc- 
cession, still  the  superior  has  aa  clearly  an  interest  and  a  right 
to  stipulate,  that  in  relation  to  him,  the  sobstiturea  ahall  be 
treated  in  their  character  of  disponees,  taking  by  tbe  pore  act 
of  the  vassal  himself,  directly  operating  at  each  successive  open- 
ing of  a  new  substitution.  For  it  appears  to  me,  that  in  regard 
to  the  superior,  each  successive  substitution  can  be  considered 
in  no  other  light  than  a  dispositive  act  of  the  original  vassal, 
postponed  and  contingent  indeed,  but  still  his  dispositive  act, 
operating  as  a  conveyance  to  a  stranger,  on  each  pccaaion  when 
the  contingency  is  realised. 

*•  While  I  conceive  this  to  be  the  cound  construction  in  prin- 
ciple of  the  conflicting  rights  of  superior  and  vassal  in  this  mat- 
ter, I  am  not  aware  that  it  is  contradicted  by  any  practice  or 
authority.  The  decided  cases,  with  the  exception  of  that  of 
Lock  hart,  which  must  be  considered  as  superseded,  leave  the 
question  entirely  open.  In  fact  the  reservations  authorised  in 
the  cases  of  M*Kenzie  and  the  Duke  of  Argyle,  were  intended 
for  no  other  puipose  than  that  of  saving  it.  The  Act  16S5  is 
equally  inconclubive.  The  sole  purpose  of  that  Statute  was  to 
enable  parties  to  secure  the  descent  of  their  lands  to  any  extent 
of  substitution,  by  clauses  preventing  alienation,  adjudication, 
or  alteration  of  the  order  of  succession.  It  expressly  reserved 
the  rights  of  superiors;  and  the  most  conclusive  inference  againu 
the  supposition  of  any  contemplated  interference  with  the  rights 
of  superiors,  is  afforded  by  the  consideration,  that  at  the  time 
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of  its  being  patted,  tnperiort  were  under  no  direct  obligation  to 
alter  existing  inrettittires  at  all — it  could  only  be  done  by  tbe 
circai tout  form  of  adjudication;  in  all  wbicb  particulars  the 
rights  of  superiors  were  left  untouched  until  the  Act  20  Geo.  II. 

"  With  regard  to  the  passage  in  Stair  (B.  II.  t.  3,  §  43),  it 
it  so  obacnrety  expressed,  that  I  do  not  think  that  it  affords  any 
Yery  conclusive  authority,  or  eren  any  clear  indication  of  the 
author's  own  opinion  upon  the  point  now  under  discussion. 
And  indeed,  if  it  has  any  bearing  upon  tbe  point  at  all,  1  think 
It  affords  an  authority  in  favour  of  the  pursuer.  At  the  time 
when  it  was  written,  the  superior  could  not  be  called  upon  to 
alter  the  existing  investiture  without  his  consent.  The  object 
was  to  be  obtained  only  indirectly  by  means  of  an  appriseroent 
or  adjudication.  After  stating  this,  the  passage  proceeds: — 
*  8o  neither  in  that  case  is  he  obliged  to  constitute  a  tailzie,  but 
only  to  receive  the  appraiser  or  the  adjudger  and  their  heirs  what- 
somever;  unless  the  debt  and  decree  whereupon  the  same  pro- 
ceeded, be  conceived  in  favour  of  heirs  of  tailzie,  in  which  case  tbe 
appraising  or  adjudication,  and  infeftment  thereupon,  must  be  con- 
form, unless  it  be  otherwise  by  the  consent  of  parties.'  Here  it 
certainly  appears  to  be  implied,  that  if  the  debt  and  decreet  be 
conceived  in  fiivour  of  heirs  of  tailzie,  the  infefrments  must  be 
conform,  L  e.,  granted  to  the  same  series  of  heirs.  But  this 
opinion  is  qualified  by  what  follows — '  at  leasts  if  the  appraiser 
or  adjudger  crave  the  infeftment  to  himself  and  the  Iieirs  oftaihie^ 
the  superior  ought  not  to  refuse  it ;  for,  the  apprising  or  adjudica- 
tion being  assigned  to  a  stranger,  he  behoved  to  be  infeft,  much 
more  the  alteration  of  heirs  is  allowable.*  It  rather  appears  to 
me  that  in  this  passage,  tbe  author  was  considering  the  qnestion, 
urhefher  tbe  superior  could  be  compelled  on  any  terms  to  re- 
ceive heirs  of  tailzie  through  tbe  means  of  adjudication — whe- 
ther, in  short,  the  superior  could  effectually  stand  out  against 
admitting,  on  any  terms,  any  heirs  excepting  the  heirs  of  tbe 
ailjudger.  This  question,  put  in  tbe  last  form,  he  decides  in 
the  negative,  but  without  taking  into  view  tbe  other  question 
which  arises  here,  viz.,  tbe  particular  terms  on  which  the  de- 
mand could  be  enforced  against  the  superior.  The  opinion, 
such  as  it  is,  is  given  with  great  hesitation,  *  at  leasts  if  the  ap- 
priser  or  adjudger  crave  the  infeftment  to  himself  and  the  heirs 
of  tailzie,  the  superior  ought  not  to  refuse  it,*  But  it  is  import- 
ant to  look  at  the  reason  given  for  this  opinion,  '  for  the  appris- 
ing or  adjudication  being  assigned  to  a  stranger,  he  behoved  to  be 
iafeft,  much  more  the  alteration  of  heirs  is  allowable,'  Here  the 
opinion,  that  tbe  superior  '  ought  not  to  refuse'  the  admission  of 
heirs  of  tailzie,  is  rested  on  the  ground,  that  if  the  apprising  or 
adjudication  were  assigned,  it  '  behoved'  the  superior  to  admit 
the  assignee.  And  the  reason  is  perhaps  satisfactory,  in  so  far 
as  regards  tbe  matter  of  the  admission  of  heirs  of  tailzie ;  but, 
on  the  other  hand,  it  seems  to  me  to  imply  that  the  superior, 
though  obliged  to  admit  the  assignees  of  adjudgers,  and  by 
analogy,  tbe  heir  of  tailzie  was  only  obliged  to  admit  the  latter, 
on  the  terms  which  he  was  entitled  to  from  the  former,  viz., 
the  ordinary  composition.  Tbe  passage,  though  certainly  not 
"^ery  clearly  expressed,  seems  to  mean  no  more  than  this,  that 
as  the  superior  was  obliged  to  admit  assignees  of  the  adjudica- 
tion, so  he  could  have  no  reasonable  ground  for  refusing  to  ad- 
mit heirs  of  tailzie,  u  e.,  heirs  different  from  the  heir  whatso- 
ever ;  an  in&;rence  or  analogy  which  could  only  be  true,  on  the 
supposition,  that  in  regard  to  the  interests  of  the  superior,  tbe 
beirs  of  tailzie  ahd  assignees  were  to  be  dealt  with  on  tbe  same 
terms.  If  this  be  the  true  construction  of  the  passage,  it  is  evi- 
dently ao  authority  not  in  favour  of,  but  against  the  argument 
•of  the  defenders.  When  so  construed,  it  coincides  exactly  with 
the  view  which  appears  to  me  the  correct  one,  viz.,  that  although 
the  superior  is  obliged  to  admit  substitutes,  as  he  is  obliged  to  ad- 
mit singular  successors,  he  isobliged  so  toadmit  them  only,  because 
he  is  entitled,  if  he  pleases,  to  affix  the  same  terms  to  their  admis- 
sion (Lib.  VL  t.  6,  §  7).  According  to  (his  view,  tbe  superior — to 
use  tbe  very  appropriate  expression  of  Stair — *  ought  not  to  refuse  ;' 
because  in  reality  he  has  no  legal  interest  to  object.  Being  obliged 
to  admit  singular  successors  on  payment  of  the  composition,  he 
cannot  be  peroiitted  to  refuse  any  number  of  substitutions,  if 
each  substitute,  not  an  heir  by  blood  of  the  predfcessor,  is  to 
be  held  quoad  him  as  a  singular  successor,  taking  by  virtue  of 
tbe  difpositive  act  of  tbe  original  vassal. 

"As  to  the  passage  frooi  Erskine,  the  opinion  there  giveir  in 


such  broad  terms,  rests  entirely  on  the  case  of  Lockhart  there  re. 
ferred  to,  which,  since  the  late  decisions  in  the  cases  of  M'Kenzie 
and  the  Duke  of  Argyle,  can  no  longer  be  considered  at  aa 
authority." 

At  advising  of  this  date, 

Lord  Justice- Clerh Tbe  great  difference  of  opinion  in  the 

Court  on  this  question  of  feudal  law,  and  the  importance  of  that 
question,  involving  great  pecuniary  consequences  to  such  an  ex- 
tensive class  of  persons,  rendering  it,  perhaps,  a  matter  of  as  wide 
application  as  any  question  which  was  ever  stirred,  will  account 
for  the  anxiety  with  which  I  approach  the  point  awaiting  judg- 
ment, all  hough  it  is  one  in  which  my  opinions  have  been  long 
matured.  It  is  very  necessary  to  consider  tbe  question  on  strict 
feudal  principles,  else  we  might  do  great  injustice  to  a  class  of 
rights  just  as  much  legal  property  of  the  highest  kind  as  the 
rights  of  vassals.  But  in  examining  what  the  feudal  principles 
are  which  should  govern  judgment,  I  cannot  concur  in  a  remark 
in  one  of  the  opinions  before  us,  that  the  relation  of  superior 
and  vassal  has  received  no  modification  whatever,  except  from 
the  direct  and  immediate  operation  of  special  Statute. 

Tbe  defender  has  raised  an  objection  to  the  summons  as  not 
the  proper  action  to  try  tbe  question.  In  the  case  of  Lord 
Hopetoun,  tbe  objection  was  stated  ta  reply  to  an  argument  that 
tbe  general  precept  granted  by  the  Duke  of  Hamilton  had  been 
unwarrantably  and  incompetently  used  by  one  not  entitled  to 
tbe  benefit  of  it ;  and  in  that  case  the  consulted  Judges  held  the 
reply  to  be  good,  viz.,  that  in  an  action  of  non-entry,  calling 
the  party  who  is  the  heir  under  the  existing  investiture,  com- 
pleted by  a  precept  granted  by  the  superior,  and  tbe  infeftment 
following  on  it,  the  superior  cannot  say  to  the  heir  that  tbe  infeft- 
ment was  inept  under  which  he  calls  on  him  to  enter.  He  ought 
to  disregard  tbe  infeftment,  or  reduce  it  if  be  held  it  to  be  bad. 
But  af|  it  is  not  disputed  by  the  superior  in  this  case,  that  tbe 
investiture  containing  the  destination  in  question  was  correctly 
made  up,  the  declarator  of  non-entry  is  a  competent,  and,  [ 
think,  the  proper  action  to  try  the  question,  on  what  terms  tha 
entry  is  to  be  given. 

I  may  also  say,  that  I  cannot  enter  into  the  argument  founded 
on  a  misapprehension  of  tbe  ground  of  decision  in  the  case  of 
Lockhart  v.  Denham,  viz.,  that  tbe  reservation  is  not  sufficient 
to  preserve  the  claim  of  the  superior,  if  he  could  have  originally 
refused  to  sanction  the  destination  which  the  vassaKs  procuratory 
contained.  There  is  a  somewhat  metaphysical  argument  stated, 
to  tbe  effect  that  the  reservation  necessarily  merges,  and  is  ab- 
sorbed in  the  sanction  of  the  investiture,  so  that  the  defender 
can  plead  tbe  very  charter  containing  the  new  grant  against  the 
superior's  reservation,  which  qualifies  it  as  to  this  matter.  But 
I  am  of  opinion,  that  the  reservation  keeps  tbe  question  com- 
pletely open,  if  tbe  claim  is  well  founded,  and  that  this  argu- 
ment rests  on  a  misapprehension  of  tbe  ground  of  judgment  in 
Lockhart.  Whether  such  a  claim  is  consistent  with  the  cha- 
racter of  heir  which  the  investiture  bestows  on  the  parties  called 
by  the  substitution  of  heirs  of  provision,  is  another  question. 
But  I  do  concur  with  the  defender  in  tbe  complaint,  that  there 
is  considerable  vagueness  and  obscurity  as  to  tbe  precise  pleft 
which  the  pursuer  means  to  maintain.  His  plea  on  the  record 
teems  to  be  intentionally  at  general  and  obscure  as  it  could  b« 
stated.  It  is,  '  that,  in  the  circumstances  condescended  on,  tbe 
pursuers,  as  superiors,  are  not  bound  to  give  an  entry  to  the 
defender  as  their  vassal,  except  on  tbe  condition  of  his  making 
payment  of  the  usual  composition  of  a  year's  rent  of  tbe  lands ; 
and  as  he  has  refused  to  pay  that  composition,  they  are  entitled 
to  decree  aipiinst  him  in  terms  of  the  conclusions  of  the  sum- 
mons.' Now,  one  of  tbe  *  circumstances'  prominently  stated  in 
the  condescendence  is,  that  the  vassal's  deed  contained  the  pro- 
hibitions and  fencing  clauses  of  a  strict  entail,  prohibiting  sale 
or  alteration  of  the  order  of  succession.  But  still  I  must  take 
this  plea  to  be  that  contained  in  tbe  reservation  of  the  charter, 
which  granted  warrant  for  infefiment  on  that  deed  : — '  Saving 
always  our  own  right,  and  the  right  of  every  other  person  as 
accords,  and  declaring  that,  by  granting  these  presents,  we  shall 
not  exclude  ourselves,  or  our  heirs  and  successors,  from  any  claiai 
which  we  or  tbey  may  have  at  la  w  ro  a  full  yearns  rent  of  the  landfl 
herein  contained,  whenever  the  heirs  of  entail  to  whom  the  suc- 
cession shall  open,  shall  happen  not  to  be  the  heir  of  line  of  the 
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person  who  was  last  entered  and  in/eft  by  os  or  our  foresaids.' 
This  plea  is  not  rested  on  the  ground  that  the  destination  is  pro- 
tected  by  the  clauses  of  a  strict  entail.  To  enforce  that  plea, 
I  understand  the  argument  to  be  directed  ;  and  although  there 
is  manifestly  an  attempt  in  yarious  passages  to  derive  benefit 
somehow  from  the  fact  that  this  deed  contains  an  entail,  yet  the 
claim  truly  is  founded  on  the  destination  not  being  to  the  heirs 
of  line  of  the  last  vassal  entered  by  the  superior.  There  is  no 
other  plea  avowedly  stated  in  the  case.  (See  p.  29  and  p.  31). 
The  same  is  truly  the  ground  taken  in  the  opinions  of  Lords 
Mackenzie,  Jeffrey  and  Fulherton,  which  necessarily  extend  the 
claim  against  every  heir  of  provision  not  being  an  heir-at-law, 
without  any  reference  to  the  fact  that  be  is  called  in  an  entail. 
I  hold  it  to  be  quite  essential  to  settle  clearly  in  the  mind,  that 
the  question  at  issue  in  no  respect  whatever  depends  upon,  or 
ought  to  be  affected  by,  the  fact,  that  the  destination  is  pro- 
tected by  the  clauses  of  a  strict  entnil.  In  all  the  cases,  except 
those  of  Lord  Hopetoun's  and  Lockbart*s,  it  is  manifest  that  the 
views  stated  by  the  Court,  or  a  portion  of  them,  were  much 
more  affected  by  mixing  up  these  two  matters,  wholly  distinct, 
than  they  were  themselves  aware.  A  great  portion  of  the  pur- 
suer's reasoning  is  founded  on  the  alleged  encroachment  on,  or 
injury  to,  the  superior's  rights,  caused  by  the  prohibitions  of 
an  entail,  and  by  the  loss,  as  it  is  said,  of  the  benefit  to  the  su- 
perior of  alienation,  of  that  very  act  which  originally  was  con- 
sidered a  fault  against  the  superior  of  the  vassal. 

I  humbly  conceive,  that  the  prohibitions  against  alienation  or 
alteration  cannot  in  any  logical  or  legal  manner  affect  the  question, 
and  that  the  question  is  precisely  the  same  as  if  it  had  occurred 
under  an  ordinary  simple  destination^  or  when  such  was  first  pre- 
sented to  the  superior,  a  view  of  the  case  which,  often  as  it  occurs, 
has  never  yet  been  mooted  by  any  superior.  True,  the  motive  of 
the  superior  may  be  stronger  to  try  the  question  in  the  one  case 
than  the  other,  because  the  fee-simple  destination,  if  not  in  favour 
of  heirs  of  line,  will  infallibly  be  altered  wherever  the  vassal 
lias  only  beirs-female,  and  not  heirs-male  of  his  body.  But,  in 
principle,  the  question  is,  in  my  opinion,  the  same  in  both  cases. 

A  great  point,  however,  is  made  when  this  is  distinctly  brought 
out  and  kept  in  view,  not  merely  in  avoiding  the  risk  of  undue 
impression  on  the  mind  from  matter  not  relevant  to  the  inquiry, 
but  still  more  from  the  legal  view  opened  up  as  to  the  rights  of 
auperior  and  vassal,  when  the  proper  effect  of  the  Act  1685  is 
considered.  To  the  effect  of  that  Statute  on  the  present  ques- 
tion, I  roust  particularly  invite  the  attention  of  your  Lordships, 
for  I  own  I  have  ever  thought  that  its  operation  has  not  received 
in  this  question  the  consideration  due  to  it.  The  pursuer's  plea 
is,  that,  by  the  common  law  of  Scotland,  he  can  claim  a  com- 
position from  every  party  who  is  not  the  heir  of  line — of  line, 
be  it  observed,  under  his  clause — of  the  person  last  entered  as 
vassal  by  the  superior  under  the  existing  investiture.  That,  he 
says,  is  and  always  was  the  law — the  law  as  to  every  heir  of 
provision,  not  being  the  heir  of  line — long  before  entails  were 
introduced,  and  continued,  and  preserved  under  the  system  of 
entails ; — the  law,  therefore,  equally  as  to  a  common  destination, 
or  tailzied  destination.  Then,  observe,  the  Statute  expressly 
gives  the  lieges  power  to  substitute  heirs  in  their  lands  by  tailzies, 
and  to  enforce  and  perfect  them.  What  is  the  meaning  of  the 
power  so  granted?  It  is  to  substitute  heirs,  granted  without 
any  limitation ;  and  all  those  substitutes  are  called  by  the  Sta- 
tute heirs,  and  must  be  held  to  be  heirs,  as  your  Lordships  were 
all  satisfied  in  the  case  of  Anstruther  v.  A.  The  substitution  of 
other  heirs  than  the  heirs  of  line  could  not  be  overlooked.  That 
it  would  be  absurd  to  suppose.  Entails  originated  in  the  pre- 
ference of  other  heirs  over  heirs  of  line.  The  term  tailzie  is 
derived  from  the  usual  and  common  effect  of  all  such  entails, 
though,  doubtlest,  the  direct  succession  might  also  be  often 
fenced.  Hence,  the  Statute  was  necessarily  framed  with  reference 
to  the  selection  of  parties  by  the  lieges  to  be  their  heirs.  It  has 
been  said  by  high  authority,  in  the  case  of  the  Duke  of  Ha- 
milton V.  Baillie,  that  the  Statute  is  throughout  very  ill  framed. 
I  venture  to  differ  from  that  remark.  I  think  the  Statute  is 
most  skilfully  drawn  for  all  the  objects  in  view,  if  attention  is 
paid  to  its  terms  rather  than  to  preconceived  theories,  which  are 
attempted  to  be  supported  b^  it.  But,  at  all  events,  so  plain  a 
matter  as  the  frequent  substitution  of  others  than  the  heirs  of 
line  could  not  be  overlooked  in  framing  ic. 


Let  us  follow  the  power  given  to  its  consequences.     Either 
superiors  had,  before  that  Statute,  the  right  to  refuse  to  enter 
any  heirs  other  than  heirs  of  line — to  reject  belrs-male  for  in- 
stance— or  they  had  not.     If  such  was  the  right  of  superiors 
before  that  Statute,  did  it  remain  after  that  Statute?  The  power 
given  to  substitute  heirs  is  unqualified — co-extensive  with  the 
right  to  lands.     Opposition  by  the  superior  is  neither  alluded  to 
nor  reserved.     Accordingly,   on   this  part  of  the   Statute  the 
superior  founds  no  argument.     Any  plea  he  makes  on  the  Sta- 
tute is  founded  on  the  special  clause  of  reservation  of  certain 
rights  at  the  end  of  the  Statute.     What  that  reservation  im- 
ports, we  shall  afterwards  consider ;  but,  at  all  events,  the  very 
plea  founded  on  the  reservation  admits  that  the  power  to  sub- 
stitute heirs  is  given  even  against  superiors  (if  they  bad  any 
right  inconsistent  with  it),  though  it  is  said  that  their  interests 
are  protected  by  the  clause  of  reservation.     But  is  not  the  Sta- 
tute very  important  evidence  as  to  the  common  law  respecting 
the  substitution  of  heirs?  I  believe  the  preservation  of  the  rights 
of  superiors  in  1685  was  just  as  great  an  object  as  any  desire  to 
legalize  entails.     Rights  of  superiority  were  regarded  as  the 
most  valuable  species  of  property.     Feu-duties  were  thought 
the  best  income,  as  they  could  not  fall  in  value.     The  various 
dues  paid  were  sums  of  ready  money  when  money  was  scarce, 
reckoned  of  great  value ;  and,  accordingly,  we  know  that  the 
great  lawyers  of  that  and  the  former  generation  were  very  fond 
of  the  acquisition  of  superiorities.     Great  political   influence 
arose  from  the  possession  of  such,  and  any  encroachment  on  the 
rights  of  superiors,  I  believe,  never  was  contemplated  or  intended 
by  the  Legislature.     This  remark  requires,  no  doubt,  full  effect 
to  be  given  to  the  clause  of  reservation,  so  far  as  its  terms  can 
go.     I  regard  the  Statute  as  important  evidence  of  the  common 
law  of  Scotland  as  then  understood.     If,  however,  the  superior 
had  the  right  contended  for  before  that  Act,  then  it  made,  ex 
concesso  a  most  sweeping  change,  whatever  is  the  practical 
benefit  of  the  reservation. 

What  is  the  fair  meaning  of  the  leading  provision  of  the  Sta- 
tute ?  That  it  shall  be  lawful  to  the  lieges  to  *  tailzie  their  lands, 
and  to  substitute  heirs  in  their  tailzies.*  It  is  admitted  as  the 
condition  of  the  argument,  as  I  before  stated,  that  the  superior 
cannot  object  to  the  prohibitions  and  fencing  clausea  of  an  en- 
tail, and  that  the  Statute  does  not  protect  him  as  to  that  matter. 
Is  that  a  loss  to  him  ?  It  is  said  to  be  so.  That  is  stated  in  the 
close  of  the  able  note  of  the  Lord  Ordinary  in  Duke  of  Hamilton  9. 
Baillie,  and  it  is  thought  that  it  was  only  an  oversight  that  the 
superior's  right  was  not  protected  from  the  loss  of  benefit  by 
alienations.  I  incline  to  differ,  1st,  because  I  donotbeliere  that 
the  high  aristocratic  Parliament  which  passed  the  Act  1685, 
would  have  touched  on  so  plain  a  point  as  the  rights  of  superiors, 
which  they  all  held  as  important  parts  of  their  own  rights  ;  and 
2d,  because  I  am  satisfied  that,  on  feudal  principles,  the  superior 
never  could  have  objected  to  his  own  grant  to  the  vassal  and 
the  heirs  called  (who  they  could  be  is  another  question),  being 
protected  from  alteration  and  alienation.  On  the  contrary,  I 
bold  the  prohibitions  and  fencing  clauses  of  an  entail  to  be 
exactly  in  conformity  with  the  strictest  principles  as  to  the  re- 
lation of  superior  and  vassal,  precisely  because  it  secured  the 
continuance  of  the  grant  to  the  vassal  and  the  heirs  called.  The 
decision  in  the  case  of  Hill,  and  the  old  case  as  to  corporations^ 
does  not  rest  on  the  ground  that  the  superior  must  receive  com- 
pensation for  losing  the  chance  of  alienation  ;  but  (see  opinions 
in  Hill)  because  a  corporation  cannot  be  a  vassal  in  the  proper 
sense  of  the  term — there  being  no  succession  of  heirs, — and 
hence  the  ordinary  course  of  feudal  tenure  and  the  leading  ca- 
sualty of  relief  could  not  obtain.  I  regard,  then,  the  right  to 
tailzie  lands  as  unqualified  and  absolute,  so  hr  as  the  superior 
is  concerned,  and  that  there  either  had  not  existed,  or  was  doC 
left,  the  right  to  object  to  the  perpetuation  of  the  estate  in  the 
heirs  called.  But  if  that  was  the  law  on  this  point,  either  under 
common  law  or  under  this  Statute,  observe  the  great  importance 
of  this  fact,  (viz.,  that  the  fetters  of  the  entail  cannot  be  ohjeeted 
to,)  on  the  next  part  of  the  clause,  vis;,  declaring  that  the  liege<, 
in  making  tailzies  of  their  lands,  may  substitute  heirs  in  their 
tailzies.  If  the  perpetuation  of  any  one  line  of  successioo — if 
prohibitions  against  sale  and  alteration — cannot  be  objected  to 
by  superiors,  then  how  very  different  the  interest  to  object  to 
the  selection  of  one  set  of  belts  rather  than  another.     What- 
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ever  the  order  ii,  it  may  be  completely  fenced,  and  all  benefit 
from  change  wholly  excluded,  so  long  as  these  heirs  do  not 
fail  I  and  the  case  of  the  Duke  of  Hamilton  and  Lord  Hope- 
toun  has  settled  that  the  vassal  may  call  his  legal  heirs  in  any 
order  and  way  he  chooses,  protecting  their  succession  by  the 
clauses  of  an  entail.     But,  again,  what  is  there  to  lead  one  to 
suppose  that  this  second  and  very  important,  nay,  necessary 
part  of  the  clause,  is  less  general  and  unqualified  than  the  for- 
Bier — **  may  substitute  heirs  in  their  tailzies  ?"     This  is  put  as 
co-exclusive  with  the  right  to  tailzie  lands.     It  is  declared  to 
be  the  right  of  all  the  subjects  of  the  country.     All  these  sub- 
stitutes are  made  and  declared  to  be  heirs — heirs  in  every  sense 
of  the  word — all  equal  heirs  by  force  of  the  nomination  in  the 
tailzie ;  and  no  distinction  is  pointed  at  as  to  the  separate  cha- 
racter of  legal  relations  or  not.     I  see  one  opinion  declares  that 
all  heirs  of  provision,  if  they  have  no  other  and  additional  cha- 
racter, viz.,  that  of  blood  relationship,  are  disponees  or  singular 
successors  on  feudal  principles. — (His  Lordship  referred  to  the 
opinion  of  Lord  Jeffrey,  supra.)^-I  bold  just  the  reverse.     I 
hold  that  the  heir  of  provision  is  the  character  to  which  feudal 
law  looks,  and  no  other  ;  that  any  other  and  additional  charac- 
ter whieh  the  party  possesses  is  of  no  moment,  and  never  looked 
to,  and  is  altogether  irrelevant ;  that  if  the  party  is  the  heir  of 
the  grant  or  investiture,  his  right  and  character  as  such  is  ex- 
actly the  same,  whether  he  is  a  stranger  in  blood  or  the  eldest 
son.     Indeed  it  is  entirely  new  to  me  to  hear,  that  in  a  ques- 
tion with  the  superior,  there  is  any  other  character  looked  to 
than  that  of  the  heir  of  the  investiture,  or  that  one  heir  of  the 
investiture  is,  in  respect  of  the  quality  of  blood  relationship,  by 
which  he  is  not  called  at  all,  the  proper  heir,  and  all  others  in 
that  investiture  singular  successors.     And  under  this  Statute, 
and  after  the  opinions  in  the  case  of  Anstruther  as  to  coUatioUi 
I  cannot  understand  how  that  proposition  can  be  maintained  ; 
and  accordingly,  in  the  opinion  by  Lord  Fullerton,  he,  in  the 
very  outset,   most  anxiously  disclaims  that  view.     But,  then, 
his  Lordship's  opinion  in  two  passages,  the  foot  of  p.  20  and 
top  of  p.  22,  lays  down  the  very  same  point,  though  differently 
expressed,  where  it  is  said  that  every  substitute  who  has  not  in 
law  a  character  of  heir  which  he  could  have  established  by  ser- 
vice, independent  of  the  deed,  is  a  disponee.     But  whatever 
might  be  held  as  to  this  point  on  general  speculation,  surely 
any  such  noti  on  is  utterly  banished  out  of  this  case  in  the  most 
complete  manner  by  the  Statute  1685,  which  enables  the  vassal 
to  pat  all  sub'Stitutes  on  the  same  footing  as  heirs,  whatever 
claim  may  be  reserved  to  superiors.     Now,  when  it  is  said  that 
parties  may  substitute  heirs  in  their  tailzies,  is  that,  or  is  it  not, 
a  power  to  make  them  heirs — heirs  of  investiture — heirs  in 
every  sense  of  the  term  ?     That  cannot  be  disputed,  and  is  not 
disputed  by  the  pursuer ;  for  his  plea  is,  that  while  that  is  the 
undoubted  eff*ectof  the  Act  1665,  the  reservation  at  the  close 
of  it  reserves  the  claim  of  the  superior  exactly  as  if  they  were 
not  made  heirs.     But  before  the  object  and  effect  of  the  reser- 
vation can  be  adequately  considered,  we  must  settle  what  is 
the  legal  import  and  operation  of  the  provision  that  the  lieges 
may  substitute  heirs  in  their  tailzies,  and,  having  settled  that, 
must  give  full  effect  to>  it  consistently  and  steadily — recollect- 
ing that  the  plea  on  the  clause  of  reservation  admits  of  neces- 
sity  the  force  of  this  first  provision.     I  am  humbly  of  opinion, 
that  by  that  provision  the  holders  of  all  property  obtained,  if 
they  had  it  not  before,  or  now  possess,  a  right  to  substitute  any 
heirs  they  choose  in  their  tailzies,  and  that  all  substitutes  are 
legally  heirs  of  investiture — heirs  in  every  sense  of  the  term — 
to  the  party  making  the  tailzie.     The  more  the  object  and 
meaning  of  this  part  of  the  Statute  is  considered,  the  more 
clearly  does  this  appear  to  be  the  necessary  result  of  this  pro- 
vision.    That  this  is  any  change  in  the  law,  or  that  a  vassal 
could  previously  have  been  rf^fused  an  investiture  to  any  set  of 
persons  wbona   he  chose  to  name  as  his  heirs,  I  am  far  from 
holding.     But  whether  the  law  was  so  or  not,  it  appears  to  mc 
to  be  the  undoubted  operation  of  the  Act  1G85,  that  all  persons 
substituted  in  any  tailzie,  or  destination  of  an  estate,  are  heirs, 
in  every  sense  of  the  term,  to  the  entailer — heirs  also  to  the  per- 
son last  infeft — but  without,  by  Statute,  the  eonserinencc  of  re- 
presentation, whatever  benefit  or  right  maybe  reserved  to  supe- 
riors by  any  after  clause. 

What,  then,  is  the  import  of  the  reservation  ?    It  is  as  fol- 
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lows:  "  It  is  farther  declared,  that  nothing  in  this  Act  shall, 
prejudge  his  Majesty  as  to  confiscations  or  other  fines,  as  the 
punishment  of  crimes — oi  his  Majesty,  or  any  other  lawful  su- 
perior, of  the  casualties  of  superiority  which  may  arise  to  them 
out  of  the  tailzied  estate ;  but  these  fines  and  casualties  shall 
import  no  contravention  of  the  Irritant  clause.*'  The  words 
are  very  peculiar.  It  seems  to  me  to  be  very  clear,  that  the 
reservation  is  to  secure  the  payment  of  all  casualties  ovt  of  the 
estate,  if  not  paid  by  the  individual,  and  that  such  shall  not  be 
held  debts  included  in  the  prohibition  and  clauses  authorised  by 
the  Act,  for  the  purpose  of  protecting  the  estate  against  debts. 
To  that  object  I  think  the  clause  is  confined.  It  might  have 
been  contended  that  the  casualties  of  superiors  arising  out  of 
the  estate,  being  also  debts  of  the  vassal,  could  no  longer  be 
enforced  against  the  estate,  which  was  protected  against  all 
debts;  and  hence,  for  that  object,  to  preserve  the  superior's 
rights  and  the  protecting  clauses  of  the  tailzie,  I  think  the  re- 
servation was  introduced.  Of  course,  taking  that  view,  I  can- 
not concur  in  the  explanation  given  of  this  clause  by  Lord  Cun« 
inghame.  The  pursuer's  argument  on  this  clause  is  founded 
on  three  views — Is^  That  superiors  had  the  right  previously 
to  refuse  to  receive  as  heirs  any  whom  the  vassal  chose  to 
name ;  and  hence  that  the  right  to  demand  a  composition,  as 
from  a  singular  successor,  was  to  be  reserved :  2d,  That  the 
composition  for  the  entry  of  a  singular  successor  is  a  casualty 
of  superiority:  3(/,  That  by  the  above  clause,  a  distinction, 
undefined  indeed  but  fundamental,  was  intended  to  be  drawn 
by  implication  between  one  class  of  substitutes  and  another, 
viz.,  those  who  are  also  heirs-at-law,  and  those  who  are  not-^ 
a  distinction  of  which,  certainly,  there  is  no  other  trace  or  in- 
dication in  the  Stafute,  and  which  is  only  obtained  by  guess 
out  of  this  reservation.  These  three  views  are  all  essential  to 
the  plea  founded  on  this  reservation.  The  pursuer's  argument 
on  this  clause,  I  must  repeat,  admits  that  the  Statute  gave  the 
subjects  right  to  destine  their  lands  in  any  way  they  choose, 
and  to  name  or  substitute  heirs  to  themselves.  That  is  admit* 
ted  in  the  plea  founded  on  the  reservation ;  and  hence  it  follows, 
that  if  the  reservation  has  not  the  effect  contended  for,  in  draw- 
ing such  a  remarkable  and  singular  distinction  between  the  sub- 
stitutes of  an  entail,  the  pursuer's  claim  wholly  fails. 

In  the  first  place,  I  hold  it  to  be  quite  clear  that  the  com- 
position demandable  on  the  entry  of  a  singular  successor  is 
not  a  casualty  of  superiority,  and  cannot,  by  any  use  of  legal 
phraseology  that  is  at  all  correct,  be  included  within  these 
casualties.  The  casualties  of  superiority  are  enumerated  by 
the  text- writers.  They  existed  long  before  the  Act  1469,  c. 
36.  That  Act  introduced  the  year's  rent  as  a  compensation 
for  the  loss  of  the  existing  vassal,  and  the  introduction  of  a 
new  party  into  the  fee.  But  such  a  compensation  is  not  a  ca- 
sualty arising  out  of  the  estate — was  never  enumerated  or  ac- 
counted among  the  casualties  of  superiority,  whatever  looseness 
there  may  be  in  modern  languap:e  on  the  subject ;  and  in  16S5, 
before  the  Act  of  Geo.  II.,  could  not  have  been  used  with  re^ 
ference  to  the  obligation  on  superiors  to  receive  singular  suc- 
cessors on  payment  of  a  certain  fee,  for  such  obligation,  gene- 
rally speaking,  did  not  then  exist.  There  was  no  general  right 
on  the  part  of  the  singular  successors,  faking  by  procuratory,  to 
demand  entry  on  payment  of  a  composition.  Hence,  if  the 
heir  of  entail  could  not  claim  entry  as  heir  under  the  first  part 
of  the  Statute,  he  could  not  obtain  an  entry  invito  domino  at 
all.  But  the  reservation  of  the  casualties,  if  he  is  heir,  cannot 
apply  to  him,  for  the  composition  has  no  reference  to  him. 
"Tbis  is  the  meaning  of  President  Dundas's  remark  as  to  exist- 
ing  casualties  in  Hailes's  notes  of  the  case  of  M'Kenzie.  Ac- 
cordingly, from  the  time  that  superiors  first  wished  to  raise  the 
question  under  the  Act  1685,  a«to  their  claim  in  the  event  of 
an  heir  of  entail  not  being  heir  of  line,  the  composition  has 
never  been  acknowledged  to  be  a  casualty  in  any  of  the  cases. 
Tills  appears  remarkably  from  the  terms  of  the  charter  in  the 
Westhiiitl  rase  in  1720.  Sec  Session  Papers  reprinted  in  Lord 
Hopetoun  (the  casualties  are  first  reserved,  and  then  the  claim 
for  a  year's  rent).  Accordingly,  in  the  case  of  Lockhart,  one 
ground  firmly  taken  by  that  great  lawyer.  Sir  Thomas  Miller, 
is,  that  the  composition  on  entering  a  singular  successor  was 
not  a  casualty  of  superiority,  but  a  separate  right  not  arising 
out  of  the  relation  of  superior  and  vassal,  but  given  by  Statute 
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as  a  compensation  for  an  invasion  of  that  right ;  while  the  su- 
perior's counsel  tried  to  make  out  that  the  composition  was  the 
casualty  of  relief.  The  composition  is  not  debitumfimdi :  the 
superior  can  neither  enter  into  possession  nor  poind  for  it.  It 
is  only  a  personal  claim.  The  clause  of  reseryation,  on  the 
contrary,  clearly  is  intended  to  save  to  the  superior,  as  debts 
against  which  the  estate  was  not  to  be  protected  by  the  entail, 
the  proper  casualties  arising  out  of  the  tailzied  estate.  This  is 
clearly  the  view  taken  of  the  matter  by  the  annotator  on  Stair, 
and  was  the  foundation  of  the  judgment  in  the  case  of  Lock- 
hart. 

At  page  35  of  the  pursuer's  case,  it  is  broadly  stated  that 
Stair  and  all  the  authorities  class  composition  among  the  casual- 
ties of  superiority.  This  is  a  great  mistake.  I  observed  that, 
curiously  enough,  no  particular  passages  are  given  in  the  refer- 
ence either  to  Stair,  Erskine  or  Bankton,  but  whole  titles  are 
referred  to.  And,  accordingly,  on  examining  these  titles,  all 
that  can  be  said  is,  that  composition  is  treated  of  by  Stair  and 
Bankton  in  the  same  long  title,  which  also  includes  and  treats 
of,  but  separately,  the  casualties  of  superiority.  In  Erskine  it 
is  not  treated  of  at  all  in  the  title  referred  to.  I  was  much 
astonished  at  the  reference  to  Stair,  knowing  that  title,  the  4th 
of  the  2d  Book,  most  intimately.  The  examination  of  it  leads 
necessarily  to  the  very  opposite  result.  Like  every  other  part 
of  that  most  methodical  and  systematic  writer,  the  title  must 
be  considered  attentively  with  reference  to  its  plan.  It  com- 
mences, first,  with  the  superior's  own  right  of  superiority,  the 
proof  thereof,  and  certain  limitations  thereof;  then  as  to  the 
relative  position  of  the  vassal,  the  effect  of  subinfeudation,  and 
the  duties  of  the  vassal  under  the  reddendo.  Then  it  treats  of 
the  change  of  the  vassal,  and  of  the  mode  in  which  an  entry 
may  be  forced  upon  the  superior,  at  that  time  limited  more 
than  Lord  Stair  wished.  And  after  having  shown  how  a 
stranger  may  get  an  entry  upon  payment  of  the  composition  of 
a  year's  rent,  the  title  then  proceeds  to  take  up  the  relative 
position  of  superior  and  vassal,  after  a  vassal  has  been  received, 
and  in  reference  exclusively  and  solely  to  the  entered  vassal 
and  his  heirs.  This  distinct  and  separate  portion  of  the  title 
begins  at  section  18,  and  Lord  Stair  then  treats  of  the  proper 
casualties  of  superiority  due  by  the  entered  vassal  or  his  heirs. 
Then  are  all  these  specially  treated  of;  and  first,  "  of  the  most 
common  casualty  of  superiority,"  non-entry,  its  remedies  and 
its  consequences;  under  which,  in  title  24,  he  explains  the 
general  declarator  of  non-entry  for  neglect,  and  the  special  de- 
clarator for  contempt,  and  this  is  wholly  applicable  to  the  heirs 
of  entered  vassals,  giving  right  to  the  retoured  duties  or  to  the 
full  duties,  according  to  circumstances.  Then  the  relief  is 
treated  of,  or,  as  he  says,  immediately  subjoined  Co  non-entry, 
being  due  to  the  superior  by  the  vassal  for  entering  him  in  the 
fee  as  the  lawful  successor  of  the  vassal.  Then,  in  section  32, 
he  mentions  what  it  is  to  be  paid  under  the  statutory  composi- 
tion, and  points  out  how  it  differs  from  relief  in  scverid  parti- 
culars. Then  he  resumes  the  casualties,  and  goes  through 
them,  and  in  no  place  does  he  ever  confound  the  composition 
with  the  casualties.  This  might  have  been  expected  in  so  ac- 
curate and  clear  a  writer, — the  casualties  being  the  rights  arising 
by  common  law  out  of  the  relation  of  superior  and  vassal,— 
composition  being,  as  its  terra  imports,  a  bonus  or  compensa- 
tion to  the  superior  for  being  obliged  to  do  something  directly 
against  the  original  rights  of  superior  and  vassal,  by  an  infringe- 
ment of  the  same  introduced  by  Statute.  In  no  one  passage  is 
the  composition  ever  called  a  casualty  or  enumerated.  The 
very  same  remarks  may  be  made  on  the  corresponding  title,  B. 
II.  tit.  4,  of  Bankton,  written  on  a  more  methodical  plan  than 
usual,  and  plainly  on  the  model  of  Lord  Stair's  title.  There 
is  one  passage  in  which  the  cdhiposition  seems  to  be  called  a 
casualty  in  the  sixth  paragraph ;  but  this  is  obviously  loosely 
used,  for  he  has  a  separate  section  in  that  title,  beginning  at 
article  13,  with  a  distinct  heading  of  the  casualty  of  non-entry, 
another  of  relief ;  under  which  he  certainly  treats  of  composi- 
tion, but  in  such  a  way  as  to  show,  that  as  it  comes  in  place 
of  relief,  so  it  differs  widely  from  the  same;  and  he  never 
terms  it  directly  a  casualty,  though  he  specially  calls  the  relief 
a  casualty.  He  mentions  the  remarkable  distinction,  that  the 
adjudger  cannot  be  excluded  from  possession  till  he  pay  a  com- 
position and  enter.    The  title  of  Erskine,  B.  IL  tit.  5,  is  stiU 


more  distinct.     The  casualties  beginning  at  the  5th  section  are 
all  separately  treated  of  in  reference  to  the  original  and  proper 
relation  of  superior  and  vassal,  including  recognition ;  and  he  then 
resumes  the  enumeration  of  them,  as  modelled  by  our  customs,  in 
the  29th  section,  viz., non -entry,  relief, disclamation,  purpresture, 
and  liferent  escheat.     I  particularly  refer  to  the  very  accurate 
and  distinct  sections  on  non-entry  and  relief,  perhaps  the  very 
best  of  Mr  Erskine's  work.     Take  the  definition  of  non-entry 
in  the  29th  section,  as  well  as  the  full  explanation  of  it,  into 
the  46th,  inclusive.     Take  the  definition  of  relief  in  the  47th 
section,  and  the  explanations  of  it  on  to  the  50th,  inclusive, 
and  it  will  be  found,  that  under  neither  of  these  is  there  a 
word  which  brings  in,  as  a  casualty,  the  composition.     Nay, 
with  such  rigid  accuracy  and  propriety  does  Mr  Erskine  limit 
himself  to  the  casualties,  when  treating  of  these,  that  even  under 
the  section  which  mentions  that  the  casualty  of  non-entry  b 
excluded  if  sasine  has  been  once  given  to  a  corporation,  he  does 
not  allude  to  any  arrangement  as  the  condition  of  receiving 
them.     Then  he  finishes  the  whole  subject  of  casualties,  and 
the  composition  is  never  mentioned  at  all.     Accordingly,  in  the 
6th  title,  Mr  Erskine  begins  separately  to  consider  of  the  right 
which  the  vassal  acquires  by  getting  the  feu,  and  of  the  extent 
and  import  of  the  grant  made  to  him ;  then  of  the  protection 
to  his  tenants;  after  which,  forgetting  rather  his  object,  he 
wanders  into  the  relative  rights  of  landlord  and  vaasal,  which 
are  treated  of  plainly  out  of  place  in  the  remainder  of  this  title. 
Then,  in  the  7th  section,  he  resumes  the  subject  of  the  rights 
which  the  vassal  acquires  by  getting  the  feu,  and  treats  of  the 
transmission  of  the  right ;  nnd  it  is  under  this  separate  subject, 
and  til  a  totally  diffsrent  title,  that  he  treats  of  the  question  of 
composition,  and  of  the  effect  of  the  Act  1685.     What  the  pur- 
suer mean*,  then,  by  the  positive  reference  to  the  5th  title  of 
the  7th  Book  of  Erskine,  I  really  cannot  understand ;  for  that 
title  is  wholly  framed  upon  a  plan  which  utterly  excludes  com- 
position from  the  very  notion  of  being  a  casualty — ^is  limited 
exclusively  to  the  old  casualties, — and  in  that  title  composition 
is  not  mentioned ;  while,  on  the  other  hand,  the  manner  in 
which  it  is  introduced  in  a  subsequent  title  draws  the  distinc- 
tion even  more  distinctly  than  Lord  Stair.     I  hare  stated  ray 
views  on  this  point  fully ;  for  I  have  always  held,  that  if  the  com- 
position is  not  a  casualty — was  not  so  held  in  1685 — then  the 
claim  of  the  superior,  excluded  by  the  first  part  of  the  Statute, 
and  not  saved  by  the  reservation,  is  clearly  repugnant  to  the 
enactments  of  that  Statute.     In  the  second  place,  I  apprehend 
that  the  clause  is  not  such  as  would  ^ave  been  introdaced  if 
the  object  hsd  been  that  for  which  the  pursuer  conteoda.    I 
think  that  the  clause  would  have  expressly  referred  to  the  case 
of  the  heir  of  tailzie  not  being  an  heir-at-law,  considering  that 
the  former  part  of  the  Statute  bestowed  the  character  of  heir 
equally  on  all  substitutes ;  and  I  do  not  think  we  are  warranted 
to  hold  that  so  plain  and  important  a  limitation  on  the  power 
given  to  substitute  heirs  was  to  be  lefl  to  implication,  and  im- 
plication also  out  of  a  clause  which,  in  its  obvious  purpose,  has 
reference  to  the  effects  of  the  protection  of  the  estate  against 
debts,  if  (he  casualties  of  superiorities  had  not  been  spectaliy 
mentioned.     The  object  of  the  clause  is,  on  that  view,  clearly 
satisfied  and  exhausted.     In  the  view,  then,  which  I  take  oJT 
this  question,  I  think  it  is  decided  by  the  operation  of  the  Act 
1685. 

In  this  view  of  the  matter  1  am  confirmed  by  a  eareful  ex- 
amination of  the  case  of  Lockhart,  which,  at  all  eventa,  I  regard 
as  a  decision  on  the  point,  and  a  decision  of  the  highest  antho- 
rity,  pronounced,  as  President  Dundas  says  (Lord  Advocate, 
and  in  the  highest  practice  at  its  date,}  with  great  unanimity  ia 
the  notes  by  Hailes  of  the  case  of  M'Kenzie.  That  deosioe 
was  understood  at  the  time  to  decide  the  queation.  Krsktoe, 
the  professor  of  Scots  law,  says  so  expressly.  Mr  Erskiae'i 
authority  is  not  confined  to  the  passage  noticed  by  Lord  Fuller- 
ton,  (though  it  certainly  is  not  the  less  auf  horitative  that  it  r^sts 
on  a  decision  of  the  Court.)  He  gives  his  opinion  diatincilv 
in  the  6th  section  of  7th  title  of  book  2,  on  the  general  point 
as  to  the  effect  of  the  Act  1685,  to  the  same  purport ;  and  then,  i 
in  a  separste  passage,  he  mentions  the  case  of  Lockhart  as  s 
clear  authority  on  the  point,  that  a  substitute  has  all  the  righo 
of  the  character  of  heir. 

The  decision,  then,  was  held  to  be  of  great  ted  direct  a«- 
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thority  at  the  time.     It  is  said  in  one  of  tbe  opinions,  that  this 
deeiston  has  been  declared  by  the  Coort  since  not  to  be  good 
authority.     I  know  not  where  it  was  so  declared.     Tbe  point 
was  again  mooted  in  M'Kenzte.     But  in  that  case  tbe  vassal 
expressly  said,  as  he  was  not  a  stranger,  "  the  superior  (I  qaote 
the  words  of  bis  paper)  was  welcome  to  a  claim  of  reservation  ;*' 
and,  on  Lord  Braxfi«ld*8  suggestion,  tbat  was  adopted,— one 
Judge  only,  by  Hailes's  notes,  not  questioning  the  authority  of 
tbe  case  of  Lockbart,  (for,  in  Covington's  first  opinion,  be  agrees 
with  it),  but  saying  that  one  decision,  to  be  sure,  will  not  make 
law,  so  as  to  bar  reconsideration  of  the  point.     Again,  in  the 
case  of  the  Duke  of  Argyle,  the  vassal  offered  expreMly  a  clause 
of  reservation,  not  being  the  party  struck  at  by  the  claim. 
These  two  cases  do  not  in  any  degree  appear  to  me  to  invalidate 
Lrockbart  v.  Denham.     They  only  show  what  harm  is  done  by 
attempts  to  avoid  tbe  decision  of  a  point  when  once  raised.    But 
what  is  the  pursuer's  claim  ?  It  is,  i\\9X  every  heir  of  tailzie  must 
pay  who  is  not  heir  of  line.     The  case  of  Lord  Hopetoun,  as  I 
understand,  lays  down  expressly  at  least  this,  that  the  superior 
has  no  such  ligbt,  and  that  an  heir-male  must  be  entered,  though 
there  are  numerous  heirs  of  line  excluded  altogether  or  post- 
poned.    Hence  tbe  plea  fails  to  the  extent  stated,  and  to  the 
extent  of  the  reservation  in  the  charter.     But  if  there  is  any 
principle  at  all  in  tbe  point,the  claim  ought  not  to  be  made  appli- 
cable to  tbe  heir  of  line  of  tbe  vassal  last  entered,  but  to  a  party 
not  the  heir  of  the  investiture  prior  to  tbe  tailzie.     This  was  the 
way  tbe  reservation  was  put  in  M'Kenzie  v,  M.  by  tbe  express 
terms  of  the  judgment, — (Mor.  Dy.  15,053), — a  very  remark- 
able fact  not  sufficiently  noticed.     But  this  is  a  wholly  different 
point  altogether.     Such  a  reservation  raises  tbe  question,  whe- 
ther tbe  superior  can  be  obliged  to  receive  a  new  set  of  heirs, 
even  of  the  body,  e,  g.  heirs-male,  if  heirs  of  line  were  heirs  by 
the  prior  investiture,  or  goes  on  some  notion  of  the  loss  of  com- 
positiona  by  tbe  prohibitions  against  sales?  The  reservation, 
again,  in  tbe  case  of  tbe  Duke  of  Argyle,  was  directed  to  the 
succession  of  a  party  who  was  not  heir  of  line  to  the  person  last 
entered  and  infeft.     These  two  reservations  are  accordingly 
different,  and  would  depend  on  totally  different  views  of  the 
law.     No  two  views  can  be  more  different.     Tbe  cases  were 
arranged  in  a  way  to  save  the  discussion  of  tbe  question.     But 
if  the  Court  is  thought  to  have  taken  in  each  tbe  view  of  tbe 
subject  in  which  the  terms  of  the  several  reservations  point, 
then  it  is  plain  tbat  tbe  views  were  fundamentally  different;  yet 
these  two  cases  are  always  mentioned  as  going  on  the  same 
ground.     I  bold  tbat  tbe  Court  gave  no  opinion  in  either.    Tbe 
pursuer  has  chosen  the  latter  form  of  reservation.     Then  he 
mast  maintain,  contrary  to  my  view  of  tbe  Statute  1685,  that 
fae  can  deny  to  certain  classes  of  substitutes  named  by  the  en- 
tail, and  in  tbe  investiture,  the  character  of  heir.     That  is  the 
true  meaning  of  the  ratio  of  tbe  Court  in  tbe  case  of  Lockbart ; 
for  no  heir  of  provision  can  be  a  singular  successor.     And  here 
I  must  observe,  that  great  weight  is  due  to  an  argument  in  the 
able  paper  for  the  vassal  (Sir  J.  Denham  v,  Lockbart),  by  Sir 
Thomas  Miller,  to  this  effect.     This  question  does  not  occur  in 
an  original  grant  of  feu.     If  a  superior,  when  he  first  separates 
out  bis  estate  by  feuing,  shall  stipulate  that  every  heir  of  entail, 
to  be  afterwards  appointed,  shall  enter  as  a  singular  successor, 
that,  as  a  part  of  tbe  superior's  property  reserved  by  the  ori- 
ginal contract  first  feuing  out  the  land,  might  be  effectual  as 
much  as  a  clause  tripling  tbe  feu-duty,  or  stipulating  for  two 
years'  rent  on  the  entry  of  every  singular  successor  and  tbe  like, 
on  the  ground  of  being  an  express  compact,  by  which  alone  tbe 
feu  was  ever  separated  from  the  dominium  directum.     But  when 
B  feu  is  once  granted  without  any  such  matter  of  special  con- 
tract and  condition,  not  so  restrained  by  any  condition  when  the 
feu  is  created,  and  a  vassal  exercises  his  power  to  substitute 
heirs  in  bis  tailsie,  is  a  substitute  in  a  deed  of  provision  so  exe- 
cuted by  a  vassal,  not  an  heir,  as  much  as  if  the  grant  had  been 
firac  to  A,  without  mention  of  heirs,  and  an  entry  had  been 
claimed  by  the  heir  of  line  ?   I  own,  in  that  distinction  taken  by 
Sir  T.  Miller,  I  think  there  is  great  weight. 

Holding  that  tbe  question  in  no  degree  depends  on  the  claim 
for  entry  being  by  a  substitute  under  a  strict  entail,  in  respect 
of  the  operation  of  tbe  fetters,  the  next  point  is,  what,  then,  is 
really  tbe  pursuer's  plea?  I  apprehend  it  comes  to  this,  that 
every  heir  of  provision  (nojnatter  under  what  deed)  who  is  not 


heir  of  line,  is  n  singular  successor.     No  doubt,  the  question 
has  been  reused  in  cases  of  entail,  because  the  motive  and  in- 
terest of  the  superior  is  greater  in  bringing  forward  the  claim  in 
cases  of  entail ;  and  some  advantage  is  supposed  to  be  derived 
to  the  superior  from  the  alleged  hardship  to  him  of  the  entail. 
But  tbe  claim  is  equally  applicable  to  every  heir  of  provision. 
On  that  view  of  the  case,  it  is  now  admitted  that  an  heir-male 
is  not  a  singular  successor,  according  to  the  unanimous  decision 
in  Hopetoun.     It  is  said  that,  in  the  opinion  of  the  consulted 
Judges  in  that  case,  the  Court  held  as  a  ground  of  judgment  that 
tbe  vassal's  power  of  nomination  and  selection  extended  only  to 
heirs-at-Iaw.     Two  of  the  Judges  who  signed  that  opinion  en- 
tirely disclaim  any  such  view,  and  so,  I  understand,  does  one  of 
your  Lordships.     Again,  if  that  expression  in  the  opinion  was 
deliberately  considered  by  all  as  an  opinion  on  the  limitation  of 
tbe  vassal's  power  of  nomination,  I  have  three  remarks  to  make, 
— 1st,  It  was  entirely  obiter,  for  it  was  in  no  degree  necessary  for 
the  case  of  Lord  Hopetoun,  who  was  only  an  heir-male  of  the 
body  either  of  the  first  vassal,  or  of  the  assignee  before  infeft- 
roent  \  2d,  The  parties  did  not  understand  the  opinions  to  im- 
ply, of  necessity,  that  every  substitute  who  was  not  heir-at-law 
must  pay  a  composition ;  for  all  that  tbe  Duke  of  Hamilton 
(after  tbe  decision)  asked  in  the  Outer-House,  was  a  clause  of 
reservation,  which  was  also  to  reserve  all  objection  to  the  claim, 
if  ever  made  against  a  stranger ;  and  3<f,  The  passages  in  the 
opinion  in  Lord  Hopetoun  are,  ¥rith  deference,  very  unfortunately 
expressed,  if  intended  to  be  a  definition,  as  it  is  now  said,  of  tbe 
law ;  for  it  is  not  stated  whether  the  limitation  of  tbe  vassal's 
power  of  nomination  is  confined  to  selection  among  the  heirs  of 
the  body,  or  among  all  heirs-at-law,  however  remote.     The 
opinion  speaks  of  his  heirs-at-law  generally,  or  natural  heirs. 
Tbat  would  aeem  to  apply  to  all  relatives  by  affinity.     Well, 
then,  bow  far  does  it  go?  May  a  man  call  bis  brother  before 
his  sons  or  his  daughters,  or  a  hundredth  cousin  living,  say  tbe 
chief  of  a  clan,  before  bis  daughters  or  his  sons  ?  or  (to  take  the 
Seaforth  entail)  *'  call  the  descendant  of  Colin  Fitzgerald,  my 
progenitor,  who  lived  in  the  reign  of  Alexander  the  Third," 
before  his  sons  and  daughters.     The  opinion,  which  is  now  said 
to  be  a  definition  ex  proposito  of  the  law,  reallv  leaves  the  mat- 
ter as  to  beirs-at-Iaw  wholly  loose ;  or,  if  it  is  mtended  to  mean 
all  his  heirs-at-law,  and  any  order  among  them  be  chooses,  then 
it  must  go  to  the  length  tbat  a  twentieth  cousin  or  hundredth, 
may  be  called  in  before  a  man's  own  sons  and  daughters.   I  own 
I  do  not  know  what  was  intended  to  be  in  view  by  that  alleged 
definition  ;  neither  do  any  of  tbe  three  Judges,  who  allude  to 
this  point,  explain  this,  unless  it  be  Lord  Fullerton,  p.  20,  who 
seems  to  go  the  length  I  have  now  stated.   But  on  what  ground 
can  it  be  truly  held  tbat  tbe  superior  cannot  object  (laying  aside 
tbe  Act  1685)  to  tbe  entry,  say  of  a  fiftieth  cousin,  in  prefer- 
ence to  a  son  or  daughter  ?  Is  tbat  party  not  in  substance  a  com- 
plete stranger,  though  in  name  a  cousin?  Tlie  contrary  is  carry- 
ing the  notion  of  Scotch  cousins  rather  far.     I  can  see  no  other 
reason,  except  that  the  superior  has  no  delectus  at  all  in  those 
whom  the  vassal  is  to  name  as  to  his  heirs.     When  feus  revert- 
ed to  the  superior  on  the  failure  of  heirs,  the  superior  had  a 
clear  right  to  limit  the  heirs  to  be  included  in  the  grant,  and  be 
had  a  delectus  as  to  those  by  whom  service  was  to  be  rendered, 
and  his  lands  held  in  return  for  fidelity  to  the  liege  lord.     But 
even  then  it  was  not  blood  relationship  which  constituted  a 
party  heir.     It  was  then,  as  now,  the  choice  and  designation  of 
tbe  party  as  heir  of  provision  in  the  deed  settled  between  su- 
perior and  vassal.     The  very  principle  of  delectus  originally 
imports  that.     But  a  feu  of  land  is  now  a  sale,   with  certain 
reserved  right.     When,  therefore,  a  person  has  granted  a  feu, 
and  the  vassal  sells,  tbe  purchaser  must  poy,  as  a  singular  suc- 
cessor, for  an  entry ;  but  I  am  of  opinion  tbat  the  entry  inust 
be  given  in  favour  of  any  successors  he  names  as  heirs,  anifWho 
are  io  take  by  succession  from  him  under  his  deed.     So  far 
from  concurring  in  the  doctrine  that  blood  relutionship  is  the 
legal  quality  descriptive  of  heirs,  I  am  of  opinion  that  it  is  the 
nomination  and  substitution  of  parties  in  the  deed  of  tbe  person 
whose  succession  is  to  be  regulated,  and  who  has  right  to  the 
feu,  and  that  whoever  appears  before  the  superior  nominated 
and  substituted  by  a  proper  deed  to  the  succession,  is  an  heir 
in  t^GTy  sense  of  the  term.      In  short,  the  right  of  succes- 
sion under  the  ^ttd,  and  not  blood   relationship  at  all,  is 
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the  only  quality  that  was  ever  looked  to  in  the  law,  at  any  pe- 
riod. 

Either  the  vassal  has  the  right  to  regulate  his  own  succession, 
or  he  has  not.  If  be  has  nor,  then  every  heir-male  not  also  of 
line  ought  to  pay  as  a  singular  successor.  The  contrary  is 
found,  and  found,  T  understand,  to  the  extent  of  the  roost  sweep- 
ing preference  of  collaterate  to  heirs  of  the  body.  If  the  vassal 
has  not  full  right  to  regulate  his  succession,  how  happens  it  that 
in  no  instance  whatever,  of  a  stranger  succeeding  under  a  gimple 
destination,  was  a  claim  for  a  composition  ever  dreamt  of  or 
preferred  ?  The  point  never  even  was  mooted  except  as  to  a 
tailzied  destination,  and  palpably  from  the  influence  of  some 
notion  that  the  fetters  of  the  entail  aided  the  claim.  But  if  the 
vassal  generally  has  the  power  to  regulate  the  succession  to  the 
feu,  it  seems  to  me  to  be  only  stating  the  same  proposition  in 
other  words  (for  they  seem  to  be  convertible),  when  I  say  that 
he  has  right  to  name  those  who  are  to  succeed.  Observe,  all 
take  as  heirs  under  a  deed  of  succession.  Where  a  party  was 
named  by  the  superior's  consent,  the  only  character  which  the 
law  ever  looked  to  at  any  time,  was  the  nomination  in  the  in- 
vestiture, that  made  him  heir  equally  whether  be  had  the  addi- 
tional character  of  blood  relationship  or  not ;— that  an  heir  of 
provision  is  a  disponee  or  singular  successor  merely,  I  consider 
to  be  a  contradiction  in  terms,  or  a  legal  impossibility.  Now, 
when  a  vassal  came  to  have  the  full  right  of  feu,  without  re- 
version to  the  superior,  and  the  right,  generally  speaking,  to 
regulate  the  succession  in  that  feu,  I  am  of  opinion  that  substi- 
tution in  his  deed  gives  the  character  of  heir,  which  the  su- 
perior cannot  refuse. 

Farther,  the  reservation  in  this  case  is  a  very  singular  one, 
for  it  seems  to  me  to  be  founded  on  no  clear  principle  whatever. 
It  is  to  claim  from  any  party  not  heir  of  Hne  of  the  person  la  ft 
infrfl  under  that  grant.  But  all  the  heirs  under  a  branch  of 
substitution  to  A  B,  a  stranger  in  blood  to  the  original  granter, 
are  equally  strangers  in  blood  to  the  granter  with  A  B  himself. 

Then,  on  what  ground  is  a  distinction  taken  between  A  B, 
the  present  Mr  Ewart,  and  his  heirs  of  line — all  being  equally 
strangers  to  the  granter  or  to  Lord  Balgray  ?  It  seems  to  be 
thought  that  each  substitute  who  begins  a  new  branch  of  the 
substitution,  is  to  appear  like  a  purchaser,  and  to  get  a  new 
grant  for  himself  and  his  heirs.  That  view  is  manifestly  re- 
pugnant to  the  Statute  1685,  as  to  the  power  to  substitute  heirs. 
But  how  is  he  a  purchaser  ?  He  can  enter  only  by  service.  The 
last  vassal  got  no  benefit  by  his  succession,  and.  he  has  no  cha- 
racter of  a  singular  successor  whatever.  Nay,  be  is  heir  of  the 
granter  in  every  sense  of  the  term — fully  as  much  as  Lord  Bal- 
gray — and  incurs  representation  ad  valorem  to  biro.  But,  far- 
ther, the  heir  of  tailzie  who  is  so  to  pay,  has  no  power  to  get 
an  entry  including  all  his  heirs.  Nay,  his  heirs  of  line  may  be 
wholly  excluded,  and  all  his  collaterals,  if  the  tailzie  i^limited 
to  the  heirs-male  of  his  body.  So  he  would  have  to  pay  with- 
out the  benefit  of  a  general  grant,  and  would  be  worse  off  than 
a  common  purchaser ;  and  the  result  will  be,  that  the  rights  of 
superiors  are  infinitely  improved  by  entails,  for  they  will  get  a 
composition  on  every  new  substitution,  and  for  a  far  more  limited 
class  of  heirs  than  at  common  law.  This  certainly  would  be  a 
whimsical  issue  of  the  efifect  of  entails  on  the  situation  of  su- 
periors. But  it  is  said  it  is  only  his  heirs  of  line  who  can  be 
admitted.  Then  the  reser%'ation  is  clearly  against  law,  and 
fails  beyond  all  question,  according  to  the  case  of  Hopetoun. 

It  seems  to  be  a  point  not  undeserving  of  grave  consideration, 
whether,  when  the  reserved  claim  fails,  as  it  confessedly  does 
in  the  opinion  of  the  whole  Court,  and  is  bad  according  to  the 
terms  and  object  of  the  reservation,  the  superior  is  entitled  to 
maintain  that  he  can  form  and  mould  that  clause  into  a  different 
reservation,  applicable  to  a  totally  different  case.  He  has  no 
claim,  because  the  succession  has  opened  to  one  who  is  not  the 
heir  of  line  of  the  vassal  last  entered.  On  that  ground  he  has 
no  claim.  Every  heir-male,  if  the  destination  was  broad  enough, 
in  whatever  order,  however  capricious,  could  enter.  Now,  if 
the  ground  of  exclusion  is  bad  in  law,  it  is  matter  of  grave  doubt 
whether  the  clause  can  be  carved  into  a  different  and  special  re- 
servation, not  founded  on  the  principles  stated  in  the  clause, 
but  on  another  and  separate  point.  I  am  unwilling,  however, 
at  this  stage  of  the  case,  to  press  a  point  not  started  by  the  de- 
fender. 


I  am  more  anxious  earnestly  to  request  the  attention  of  your 
Lordships  to  the  distinction  which  seems  to  be  taken  between 
the  first  party  in  a  new  substitution,  and  the  heirs  under  that 
clause  of  substitution.     For  instance,  turn  to  record,  p.  20, 
*'  whom  failing,  to  Robert  Ewart,  grandson  of  Dr  Robert  Ewart, 
physician  in  Jamaica,  my  brother,  and  the  heirs-male  lawfully 
to  be  procreated  of  the  body  of  the  said  Robert  Ewart,  my 
grandnephew."     Take  the  substitution  to  the  defender.     This 
might  have  included  those  who  were  not  heirs  to  Robert  Ewart. 
But,  even  with  Robert  Ewart  and  his  heirs-male,  what  differ- 
ence is  there  between  the  character  in  which  Robert  Ewart 
presents  himself  and  his  heirs-male  ?  I  can  see  none.     There 
may  be  no  blood  relationship  to  the  original  granter.     Each 
takes  equally  by  service.     Each  takes  by  force  of  the  nomina- 
tion in  the  deed.     Each  takes  independent  of  the  other.     Each 
takes  as  heir  of  provision,  and  as  heir  of  provision  only.     Ac- 
cordingly, in  the  only  opinion  which  humbly  appears  to  me  to 
approach  this  very  difficult  point  in  the  argument  of  the  pursuer, 
this  is  admitted  in  one  passage,  and  the  person  first  named  in  a 
new  branch  of  substitution  is  put  precisely  on  the  same  footing 
with  all  thofie  called  in  that  substitution.     For,  after  disclaim- 
ing very  anxiously  the  doctrine  of  Lord  Jeffrey  as  to  blood  re- 
lationship. Lord  Fullerton,  p.  20,  not  only  reverts  to  it,  but 
follows  it  out  to  the  extent  of  putting  every  substitution  called 
upon  the  same  footing,  whether  he  is  the  fi[rst  of  a  new  branch 
or  not.     (Read  p.  20).     Now,  upon  that  principle,  it  is  quite 
plain  each  substitute  in  a  new  branch  must  be  viewed  as  a  dis- 
ponee or  singular  successor,  if  he  has  not  in  him  the  separate 
quality  of  blood  relationship  as  much  as  the  first  member,  called 
nominatim  of  that  new  branch.    Lord  Fullerton  here  holds  that 
you  must  only  look  to  relationship  to  the  original  granter.     But 
the  pursuer's  claim  is  rested  upon  the  different  ground,  that  the 
defender  is  not  the  heir  of  Lord  Balgray.     But,  with  ^reac 
deference,  the  principle  stated,  if  I  understand  another  passage, 
is  not  adhered  to,  and  it  seems  to  be  thought  that  the  claim 
opens  only  when  the  succession  devolves  upon  a  new  branch  of 
substitution,  giving  a  right  to  a  composition  only  from  the  first 
substitute  in  that  new  branch,-^.a  view  which  draws  a  second 
distinction  between  substitutes,  not  consistent,  as  I  conceive, 
with  the  Act  1685.     (Read  passage,  foot  of  p.  21).     If  this 
means  that  each  new  substitute  is  to  pay  upon  the  ground  of 
being  a  disponee,  taking  by  the  act  of  the  original  vassal,  then 
it  is  quite  consistent ;  and  on  the  same  principle  on  which  Robert 
Ewart  pays,  so  will  each  of  his  heirs-male.     Is  that  the  princi- 
ple which  is  to  be  laid  down  ?  In  that  case,  again,  superiors  will 
have  got  a  great  benefit  by  entails,  for  every  substitute  who  is 
not  the  heir  of  line  of  the  original  vassal  roust  pay  as  a  disponee, 
though  he  succeeds  his  own  father,  and  most  consistently  and 
necessarily,  upon  any  view  I  have  been  able  to  take  of  ibe  ge- 
neral argument  of  the  superiora.     For  what  difference  is  there 
between  the  case  of  A  B,  in  a  new  substitution  in  an  entail,  if 
he  is  to  be  viewed  as  a  disponee,  because  he  takes  by  the  act  of 
the  original  vassal,  and  the  case  of  A  B's  sons.    They  are  dia- 
ponees  as  much,  beyond  all  doubt,  as  A  B,  on  the  principle 
stated  by  Lord  Fullerton  ;  and  if  the  principle  is  to  be  adopted, 
it  roust  be  carried  to  that  length.     I  have  ventured  to  notice 
this  point  in  the  opinions  of  my  brethren,  for  I  eandidlj  own, 
that  if  these  opinions  had  ruled,  I  could  not  as  yet  have  been 
able  to  propose  any  interlocutor  to  your  Lordships,  not  knowing 
whether  only  the  first  substitute  of  a  new  branch  of  the  aubsti- 
tution,  or  each  heir  in  each  branch  must  pay,  if  not  heir  of  line. 
But  how  does  the  general  view  as  to  the  substitute  being  a 
stranger,  if  he  could  not  take  otherwise  by  service  to  the  en- 
tailer, support  the  claim  of  the  present  pursuer  ?  He  rejecta  the 
principle  of  relationship  to  the  original  vassal,  and  he  claims 
because  the  defender  is  not  the  heir  of  line  of  Lord  Salffrm^. 
Now,  on  what  ground  is  that  claim  foonded  ?  Lord  Balgray  wa* 
not  the  maker  of  the  entail.     His  act  did  not  call  Mr  Ewarr. 
He  got  no  benefit,  surely,  by  the  destination  in  favour  of  Mr 
Ewart;  and  I  cannot  see  how  the  reasoning  here  appliea  at  all. 
Farther,  Mr  Ewart  is  asking  for  no  new  grant.     He  does  rot 
ask  for  the  admission  of  any  heirs  of  his  own — he  cannot  ex* 
dude  them, — he  cannot  benefit  them.     His  entry  gives  them  no 
right ;  on  the  contrary,  it  only  postpones  their  succession.    Then, 
if  he  is  to  pay  because  not  a  relation  of  Lord  Balgray,  on   what 
ground  are  the  heirs- male  of  his  body  not  equally  to  pay  ?  They 
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do  not  sacceed  by  his  act  or  as  bis  heir ;  they  succeed  because 
tbey  are  so  called  deacriptive,  to  be  sure ;  but  as  Lord  Fullerton 
says,  by  the  act  of  the  maker  of  the  entail ;  and  any  claim  com- 
petent against  Robert  Ewart  ought  to  apply  equally  to  the  heirs- 
male  of  bis  body.  According  to  one  view  of  the  opinions  they 
would  pay,  and  I  see  no  intelligible  principle  on  which  they 
could  be  exempted ;  for  Mr  Ewart  asks  nothing  from  them,  and 
can  give  them  nothing  by  his  entry. 

Such  are  rhe  results  and  the  inconsistent  operation  of  the 
principles  of  the  superior.  Two  remarks  only  in  conclusion :  I. 
It  appears  to  me  that  there  is  some  error  in  the  inferences  drawn 
from  the  Statutes  respecting  the  entry  of  adjudgers,  and  ap- 
prisers,  and  latterly  purchasers.  These  were  cases  of  compul- 
sory changes  of  the  vassal  tni;ito  domino,  often  against  his  inter- 
est as  superior,  against  the  bargain  and  contract  subsisting 
between  superior  and  vassal,  and  against  the  fundamental  obliga- 
tion on  the  vassal  of  keeping  the  feu.  Hence,  as  the  superior 
could  not  be  called  upon  to  change  the  investiture  once  consti- 
tuted, a  bonus  was  to  be  given  to  him.  But  I  do  not  think  that 
these  Statutes,  and  the  rights  which  they  recognise  in  superiors, 
bear  very  materially,  if  at  all,  on  the  question  as  to  the  vassal's 
power  (having  paid  for  his  entry)  to  name  his  own  heirs  in  the 
investiture  that  is  to  be  completed,  and  by  which  he  proposes 
to  hold  the  feu  without  the  power  of  sale :  2.  I  am  surprised  to 
find  reference  made  to  practice,  which,  however,  is  said  only  to 
exist  to  the  extent  of  requiring  reservations  when  entails  are 
executed.  No  one  need  object  to  that,  for  the  effect  of  such 
was  future  and  undecided.  But  the  important  practice  to  look 
to  is  this.  Is  there  a  single  case  of  any  superior  demanding  a 
composition  when  a  stranger  succeeds  under  a  fee-simple  desti- 
nation of  an  estate  ?  Neither  has  notice  been  taken  of  the  import- 
ant practice  of  the  prime  superior  of  the  whole  land  in  the  country, 
and  attention  has  not  been  paid  to  the  alarming  claims  which 
could  open  to  the  Crown  against  the  subjects.  On  the  argu- 
ment of  the  superior,  the  Crown  would  have  a  claim  for  a  year's 
rent  in  every  case  in  which  the  heir  asking  for  an  entry  had  no 
other  character  than  that  of  heir  of  provision,  whether  in  fee- 
simple  or  tailzied  destination.  It  is  a  great  mistake  to  suppose 
that  the  rights  of  the  Crown  were  not  very  deliberately  and 
thoroughly  investigated,  after  the  institution  of  the  new  Court 
of  Exchequer  on  the  Union.  On  the  contrary,  the  opinions  in 
the  State  Paper  Office,  and  the  Advocates'  Library,  by  the 
Scotch  Crown  counsel,  show  that  every  point  was  most  nar- 
rowly and  vigilantly  looked  into.  It  is  stated  in  the  case  of 
Lockhart  v.  Denham,  and  I  believe  is  the  fact,  that  the  Crown 
first  raised  the  question  after  the  Union,  that  a  superior  was  not 
bound  to  receive  a  corporation.  Many  instances  might  be  given 
of  the  vigilance  with  which  all  questions  respecting  the  rights 
of  the  Crown  were  considered  after  the  Union.  Yet  in  no 
single  instance  has  a  composition  ever  been  asked  from  any  party 
named  as  heir  or  substitute  by  the  vassal — that  vassal  having 
paid  his  own  composition  if  a  stranger.  On  the  contrary,  one 
composition,  and  one  composition  only,  has  hitherto  enabled  the 
Crown  vassals,  in  obtaining  right  to  their  lauds,  to  name  any 
heirs  of  provision  or  tailzie  they  chose,  and  from  no  heir  of  tail- 
zie has  a  composition  ever  been  demanded,  at  least  up  to  the 
date  when  I  was  a  law  otficer  of  the  Crown.  On  this  point,  I 
have  a  distinct  memorandum  from  the  office  of  Presenter  of 
Signatures,  obtained  in  1829,  when  I  was  Solicitor- General.  I 
must  say  that  I  attach  the  greatest  importance  to  this  practice 
on  the  part  of  the  Crown.  They  have  never  even  attempted, 
generally  speaking,  to  reserve  the  claim  for  composition,  although 
regularly  exacted  in  every  case  of  a  proper  stranger  not  entering 
as  substitute,  but  as  purchaser.  It  would  be  with  great  jeluc- 
tance  that  I  should  feel  constrained  to  open  up  to  the  Crown  a 
new  claim  that  would  operate  so  severely  and  so  extensively  on 
the  principles  contended  for  by  the  pursuer. 

Co  the  whole,  I  am  of  opinion  that  the  claim  of  the  superior 
to  one  year's  rent  of  the  lands  in  question  should  be  repelled, 
being  the  form  of  the  interlocutor  in  the  case  of  Lord  Hopetoun, 
and  the  cause  remitted  to  the  Lord  Ordinary  to  proceed  further 
as  he  shall  deem  just.  Whether  a  ratio  should  be  added  or  not,  in 
this  case,  may  be  a  matter  of  question.  If  so,  and  I  rather  think 
the  ground  of  judgment  should  be  stated,  I  would  propose  that 
the  finding  should  be,  that  "  the  defender,  being  an  heir  substi- 
tuted in  the  deed  granted  by  the  vassal,  and  in  the  investiture. 


for  which  a  composition  was  previously  paid,  is  entitled  to  be 
entered  as  an  heir,  on  payment  of  the  casualty  of  relitrf." 

Lord  Medwtfn. — This  is  certainly  a  very  nice  and  difficult 
question.  The  Court,  ever  since  the  case  of  Denham,  1760, 
have  waived  the  determination  of  it,  and  the  diversity  of  opi- 
nion among  our  brethren,  now  that  it  comes  before  us  for  deci- 
sion, shows  its  difficulty.  I  have  given  the  case  the  most  careful 
consideration,  more  especially  since  I  have  had  the  benefit  of 
the  opinions  of  my  brethren ;  and  the  opinion  I  have  formed,  I 
now  submit  with  all  deference  to  that  delivered  by  your  Lord- 
ship. 

I  consider  this  declarator  as  the  proper  mode  of  trying  the 
question,  upon  what  terms  the  defender  is  to  obtain  an  entry 
to  the  lands  of  Allersbaw ;  neither  do  I  think  it  of  any  import- 
ance in  this  case,  that  he  is  called  into  process  as  heir  of  entail. 
The  question  is,  since  the  defender  is  unquestionably  not  the 
heir  of  the  person  last  infeft,  but  is  an  heir  of  provision  merely, 
is  the  composition  of  a  year's  rent  due  for  an  entry,  or  is  he  to 
be  received  simply  for  a  duplicand  of  the  feu-duty? 

When  the  first  heir  of  entail,  who  was  not  heir  of  line  of 
the  maker,  obtained  an  entry  and  was  infeft  under  the  entail,  he 
paid  a  year's  rent  to  the  superior,  and  a  clause  was  inserted,  that 
the  superior  was  not  to  be  excluded  from  any  claim  there  might 
be  at  law  for  a  full  year's  rent,  when  the  future  heirs  of  entail 
shall  happen  not  to  be  heirs  of  line  of  the  **  person  last  entered 
and  infeft."  The  question,  then,  is  open,  and  now  comes  for 
decision,  as  the  defender  is  not  heir  of  line  but  heir  of  provision 
only  of  Lord  Balgray,  the  heir  last  entered  under  the  composi- 
tion paid ;  it  is  of  no  consequence  whether  it  be  under  a  strict 
entail  or  a  simple  destination.  It  will  occur  when  the  heir  of 
provision  comes  to  enter,  although,  by  the  unfettered  nature  of 
the  property,  he  might  have  been  excluded  by  the  prior  heir 
having  changed  the  destination. 

The  question  seems  to  me  to  depend  much  on  the  effect  which 
the  Act  1685  had  on  the  right  of  superiors  previously  existing, 
which  necessarily  involves  the  inquiry  as  to  how  these  rights 
stood  at  that  period.  '*  By  the  genuine  principles  of  the  feudal 
system,  no  vassal  had  a  power  to  transfer  the  right  of  his  feu 
to  another  without  the  superior's  consent,  and  the  superior  was 
not  bound  to  receive  any  person  in  the  lands  other  than  the 
heirs  to  whom  he  himself  had  limited  the  descent  by  the  inves- 
titure, though  the  greatest  sum  should  have  been  offered  him  in 
the  name  of  entry," — Erskine,  B.  II.  t.  7,  §  5.  And  he  quotes 
the  case  of  Cleland,  24th  February  1685,  for  this, — decided  the 
very  same  year  in  which  the  Act  concerning  tailzies  was  passed, 
— where  it  was  held  that  it  was  arbitrary  for  a  superior  to  re- 
ceive, or  not  to  receive,  a  vassal.  An  important  right  was  ori- 
ginally connected  with  this,  that  when  the  heirs  of  the  investi- 
ture failed,  the  superior  succeeded  as  uUimus  hares.  There  is 
a  case  in  Balfour,  p.  484,  c.  5,  to  this  effect  in  1506,  where  the 
grant  had  been  to  a  man  and  the  heirs-male  of  his  body ;  on  the 
failure  of  these  it  was  held  that  the  superior  was  entitled  to 
take  them  even  from  the  heirs-female  of  his  body.  See  also 
Balfour,  p.  232,  c  38.  Craig,  B.  II.  d.  17,  §  17,  mentions  this 
also  as  the  right  of  the  superior,  but  says  that  some  thought 
the  Crown  should  succeed.  The  opinion  in  favour  of  the 
Sovereign  gained  ground,  so  that  in  Dirleton,  p.  119,  he  re- 
solved the  question  by  a  reasonable  distinction,  that  if  the  fee 
be  limited  as  to  heirs-male,  on  their  failure  the  superior  should 
have  right ;  but  if  the  grant  be  to  heirs  whatsoever,  the  fee  is 
simple,  and  the  granter  having  given  every  right  away,  the 
superior  had  reserved  nothing,  and  can  pretend  no  right  to  the 
same. 

But  this  distinction  was  not  followed  out,  and  the  right  of 
the  Sovereign  prevailed,  and  was  enforced.  In  1680,  Fountain- 
hall,  Vol.  I.  p.  97,  mentions  two  cases  where  the  Crown,  as 
uUimut  Iugre$,  excluded  in  the  one  case,  daughters,  and  in  the 
other,  a  brother;  and  in  Tenant,  July  1688,  "The 

Lords  found,  that  either  in  an  original  feu  or  posterior  infefl- 
ment  of  tailzie,  where  the  provision  is  in  favour  of  heirs -male, 
and  not  the  heirs  whatsomever,  that  the  heir  of  line  cannot  suc- 
ceed, but  that  the  right  does  devolve  on  the  King  as  ultimus 
haret"  Now,  although  the  superior's  right  was  here  abridged, 
yet  the  donator  of  the  Crown  necessarily  could  obtain  an  entry 
on  no  other  terms  than  any  other  singular  successor.  The 
donator  is  liable  for  the  debts  of  the  last  possessor  coming  ia 
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place  of  the  Crown,  who,  at  Dirleton  sayB,  cannot  succeed  but 
by  way  of  representation  and  as  uUimus  htpres ;  and  he  also  must 
be  liable  in  a  composition  like  any  other  grantee.  It  would  be 
difTcrent  in  the  case  of  forfeiture  for  treason.  A  donator,  on 
forfeiture,  does  not  pay  a  composition  for  an  entry.  Blair,  1680, 
p.  15,045;  Duke  of  Gordon,  1771,  p.  15,050-  The  Sovereign 
did  not  take  as  an  heir  but  by  escheat,  and  therefore  was  not 
liable  for  the  rebers  debts  till  1690,  c.  33. 

The  superior's  right  to  refuse  an  entry  to  a  stranger  came  to 
hn  abridged  so  early  as  the  fifteenth  century ;  for  by  1469,  c.  36, 
superiors  were  forced  to  receive  creditors*  apprisers  as  vassals, 
on  payment  of  one  vear's  rent  of  the  lands ;  and  although  this 
was  only  intended  for  the  case  of  judicial  sales  at  the  instance 
of  creditors,  and  for  their  behoof,  yet  it  came  to  be  used  as  a 
device  to  compel  the  entry  of  a  purchaser,  by  which,  as  Craig 
says.  Lib.  3.  D.  1,  §  13,  this  right  of  refusal  "  hodie  pttne  gulh* 
vertitur  magna  dominorum  damno ;"  and  yet  he  says  he  never 
heard  such  apprisings  set  aside  $uh  pratextu  aut  eolludonia  aut 
simulationtB,  Superiors,  it  may  be  presumed,  were  generally  sa- 
tisfied with  obtaining  a  year's  rent  for  the  transference,  and  this 
came  to  be  fixed  as  the  price  for  foregoing  his  right  to  refuse  an 
entry,  which  might  thus  have  been  enforced  upon  them  circui- 
tously,  more  especially  after  the  example  set  by  the  Sovereign  ; 
for  the  Act  1578,  c.  66,  mentions,  that,  by  several  acts  of  the  Privy 
Council,  purchasers  were  secure  of  being  received  as  vassals  by  the 
Crown  upon  their  reasonable  expenses,  t.  «.,  on  a  composition  to 
be  paid  to  the  Treasury,  which  practice  fixed  at  a  moderate  rate 
one-sixth  of  the  valued  rent.  The  favourable  manner  in  which 
the  Sovereign  has  always  treated  vassals  as  to  their  entry,  makes 
the  circumstance  that  the  Crown  makes  no  such  claim  as  the 
superior  here  does,  which  your  Lordship  says  is  the  case,  of  less 
weight  than  it  might  otherwise  have.  A  subject-superior  is  en- 
titled to,  and  exacts  a  year's  rent  from  a  purchaser,  although  the 
Groivn  only  claims  a  small  portion  of  the  valued  rent.  That, 
then,  will  not  affect  an  ordinary  superior's  rights. 

By  1669,  c.  18,  adjudications  were  put  on  the  same  footing 
as  comprisings,  with  regard  to  payment  of  a  year's  rent,  so  that 
the  superiors  of  lands,  annualrents,  and  others  adjudged,  shall 
not  be  holden  to  grant  any  charter  for  infefting  the  adjudger, 
till  such  time  as  he  be  paid  and  satisfied  of  the  year's  rent  of  the 
lands  and  others  adjudged;  for  although  the  Act  1621  had 
treated  of  adjudications  against  the  heir  lying  out  unentered, 
following  out  the  Act  1540,  c.  106,  when  a  creditor,  either  his 
own  or  bis  ancestor's,  wished  to  pursue  for  his  debt ;  and  al- 
though custom  had  also  introduced  adjudications  in  implement 
of  disposition  and  obligements  to  infeft,  yet  to  these  the  payment 
of  a  year's  rent  had  not  been  extended. 

When  adjudications  were  substituted  for  apprisings  by  1672, 
c.  19,  the  payment  of  a  year's  rent  was  still  the  condition ;  and 
finally,  purchasers  at  a  judicial  sale  were,  by  1681,  c.  17,  entitled 
to  an  entry  on  the  same  terms. 

Now,  these  relaxations  of  the  superior's  right  were  all,  except 
the  last,  in  favour  of  creditors,  and  the  last,  which  was  in  favour 
of  purchasers,  was  on  account  of  its  bearing  on  the  interest  of 
creditors.  It  was  to  give  them  payment  of  their  debts  that  these 
statutory  regulations  were  introduced.  No  change  was  made  in 
the  case  of  an  ordinary  purchaser,  still  less  of  a  proprietor  wish- 
ing to  make  a  tailzie  of  his  lands,  cutting  off  the  right  line  of 
heirs.  ^  These  Statutes,  accordingly,  speak  only  of  the  superior 
receiving  the  appriser,  or  adjudger,  or  purchaser  at  the  judicial 
sale,  and  never  even  mention  heirs,  far  less  heirs  of  provision. 
This  would  have  been  going  beyond  the  object  in  view,  which 
was  simply  to  prevent  the  privilege  of  the  superior  absolutely 
to  refuse  a  new  vassal  standing  in  the  way  of  a  creditor  obtain- 
ing payment  of  his  debt.  If  he  wished  to  acquire  the  lands  them- 
selves, and  destine  them  to  heiis  different  from  his  heirs  of  line, 
I  see  no  provision  in  any  of  these  Statutes  which  could  compel 
the  superior  to  receive  a  series  of  strangers  substituted  to  him. 
This,  it  appears,  must  have  been  still  the  subject  of  treaty  with 
the  superior. 

I  am  quite  aware  that  it  was  common  for  proprietors  of  land 
to  tailzie  their  estates,  sometimes  more  strictly  and  sometimes 
less  so,  by  simple  destination,  with  prohibitions,  and  finally,  with 
irritant  clauses,  but  they  were  not  favourites  of  the  law,  and 
with  great  dilTirulty  sanctioned.  That  this  was  so,  is  apparent 
from  our  Statute  book.     Thus  James  III.,  by  1476,  c.  70,  re- 


vokes all "  tailzies  maid  in  his  tender  age  fra  the  richteous  aires;" 
and  Craig,  Lib.  2.  D.  16,  §  12,  says,  that  taillies  confirmed  by 
subject-superiors,  when  minors,  might  be  reduced  by  them. 
James  IV.,  in  like  manner,  by  1493,  c  51,  revokes  *'  all  tailzies 
maid  fra  the  aires-general  to  the  aires-maill  of  anie  landes  in  our 
realm," — plainly  implying  that  scarcely  any  other  tailzie  was  then  ^ 
known ;  and  in  the  revocation  by  James  VI.,  by  158y,'^C;  31,  of 
all  tailzies  made  by  him  in  his  minority  upon  resignations  fiom 
the  heirs-general  to  the  heirt-male,  '*  against  the  law  and  gude 
conscience,"  an  exception  is  made  ai  to  conquest,  "  because  it  is 
not  against  conscience  that  onie  person  quho  acquires  the  ricbt 
of  onie  heritable  landes,  may  take  the  same  to  sic  aires  as  he 
pleises."  This  merely  imports  that  a  person  acquiring  lands 
might  make  them  to  descend  to  heirs-male,  or  perhaps  stranger 
heirs,  without  being  held  to  proceed  against  good  conscience, 
but  it  by  no  means  imports  that  the  superior  must  receive  these 
extraneous  heirs,  as  he  must  the  acquirer  and  his  heirs  of  line. 
It  is  true  Craig  (Lib.  2,  D.  1,  §  13,)  maintains  that  such  enUils 
are  neither  against  law  nor  conscience,  and  mentions  that  they 
were  supported  by  the  Court  in  the  case  of  M*Lachlano.  Lamont, 
1st  March  1548,  and  accordingly  this  decision  is  reported  by 
Balfour,  p.  173,  as  the  first  case  supporting  that  view  of  the 
law;  but  in  the  very  next  year  an  opposite  judgment  is  given, 
p.  174,  c.  3;  and  from  a  ease  also  noticed  by  Balfour,  decided  a 
few  years  afterwards,  where  the  term  heirs  of  tailzie  in  geoeral 
was  extended  to  all  such,  as  well  in  the  right  line  descending 
as  in  side  line  or  collatend — Campbell  v.  Grahame,  18th  June 
1566,  p.  174, — I  infer  that  these  heirs  of  tailzie  were  heirs-male, 
and  certainly  could  not  be  stranger  heirs.  Craig  distinctly  re- 
stricts the  term  heirs  of  tailzie  to  heirs-male,  to  the  exclusion 
of  heirs-female  of  the  maker.  Accordingly,  one  of  the  reasons 
he  gives  (L.  2,  D.  16,  §  20,)  why  tailzies  were  not  encouraged 
by  superiors,  (and  be  says,  **  Tailliari  feuda  ex  jure  nostro  non 
possunt,  nisi  ex  consensu  domini  sui  superioris,"  L.  2,  D.  3,  § 
43 ;  and  Stair  lays  down  the  same  doctrine,  that  a  "  tailrie  must 
be  constituted  by  the  superiors")  is,  that  it  excludes  feoaales  "cum 
majores  multse  commoditates  proveneant  ex  herede  fsmina,  quam 
masculo."  This  was  no  doubt  the  first  form  of  entails ;  bat  when 
more  distant  relations  came  to  be  introduced  into  a  substitution, 
Craig  denominates  them  heirs  of  provision,  giving  thenn  a  new 
designation,  as  now  first  knoum  to  the  law,  in  consequence  of 
this  enlarged  exercise  of  the  power  of  entailing. 

But  it  may  be  that  the  form  of  apprising  came  at  a  later  period, 
and  nearer  the  date  of  the  Act  1685,  to  be  used  not  naerely  to 
procure  an  entry  to  a  purchaser  and  his  heirs  or  his  heirs-naale, 
but  to  strangers  in  their  character  of  heirs  of  provision.  But  I 
see  no  proof  of  this,  and  I  think  there  is  no  probability  of  it. 
When  Craig  complains,  that  under  the  Act  1469,  purchasers, 
not  creditors  merely,  compelled  the  superior  to  receive  them  on 
payment  of  a  year's  rent,  and  that  he  had  never  seen  the  attempt 
to  resist  this  successful,  I  think  it  cannot  be  supposed  that  this 
was  any  thing  else  than  the  purchaser  assuming  the  character  of 
a  creditor,  but  without  any  substitution  of  extraneous  heirs.  I 
do  not  believe  that  such  substitutions  were  very  common  at  that 
time ;  I  rather  suppose  I  may  say  that  they  were  not ;  and  I  can 
scarcely  doubt  that,  although  the  Courts  of  law  were  willing  to 
abridge  the  rights  of  superiors,  so  as  to  admit  a  purchaser's  entry 
on  the  same  terms  as  if  he  were  a  creditor,  they  would  have 
scrupled  to  allow  of  a  substitution  of  stranger  heirs,  and  compel 
the  superior  also  to  receive  them  by  assuming  a  character  totally 
alien  from  his  true  one,  in  order  to  accomplish  such  an  object, 
at  a  time  when  the  state  of  the  country  and  of  the  law  made  so 
very  intimate  a  connection  between  superior  and  vassal,  and 
when  it  was  almost  essential  that  the  superior  should  have  a 
delectus  persona  in  his  vassal. 

The  opinion  of  Stair  on  this  point  is  noticed  on  both  udes. 
One  thing  is  very  clear,  that  in  neither  of  the  passages  is  the  learned 
author  treating  of  the  point  at  present  in  dispute — the  composi- 
tion for  an  entry.  In  the  first  passage  referred  to,  (B.  II.  t.  3, 
§  43.)  he  states  it  as  the  law,  when  his  first  edition  was  written 
prior  to  1685,  that  tailzies  must  be  constituted  by  the  superior, 
and  that  he  is  not  bound  to  alter  the  tenor  of  an  investiture,  ex- 
cept where  it  is  provided  by  law,  whereby  he  is  necessitated  to 
receive  apprisers  and  adjudgers.  This  of  course  would  be  pre- 
sumed to  include  only  these  creditors  themselves  and  their  heirs, 
as  all  that  was  necessary  for  the  object  in  view ;  and  so  it  is, 
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for  Stair  goes  on  thus  :-.'*  So  neither  in  that  (»se  is  he  obliged 
to  ooDstitate  a  tailzie,  but  only  to  receive  theappriset  or  the  ad- 
judger  and  their  heirs  whatsoever."  This  is  a  very  distioct  ex- 
pression of  opinion ;  and  I  cannot  help  thinking,  that  when 
public  opinion  induced  the  courts  of  law  to  sanction  the  ex- 
tension of  the  form  of  apprising  to  the  case  of  purchasers,  it 
wooid  not  go  beyond  the  heirs  whatsoever,  or  possibly  heirs- 
male,  and  would  not  compel  the  superior  to  receive  strangers 
not  of  his  own  selection  for  vassals,  and  to  the  loss  of  a  com- 
position for  an  entry.  One  case  mentioned  by  Stair,  which 
immediately  follows 4he  words  last  quoted,  fortifies  this  view; 
for  the  superior  is  only  to  receive  the  adjudger  and  bis  heirs, 
**  unless  the  debt  and  decreet  where  on  the  same  proceeded  be 
conceived  in  favour  of  heirs  of  tailzie,  in  which  case  the  ap- 
prising or  adjudication,  and  infeftment  thereupon,  must  be 
conform,  unless  it  be  otherwise  by  consent  of  parties."  Cer- 
tainly an  adjudication  on  a  debt  roust  be  in  conformity  with 
the  destination  in  the  bond  constituting  the  debt,  and  unless  by 
mutual  consent  this  be  .altered,  the  decree  must  pass  in  these 
terms.  This  is  merely  following  out  the  benefit  conferred  on 
a  creditor,  in  order  to  recover  payment  from  the  lands  of  his 
debtor,  for  .the  remedy  wouid  have  been  incomplete  if  adjudica- 
tion could  not  pass  on  a  taillied  bond  for  borrowed  money.  But 
it  would  not  be  often  that  securities  for  money  would  be  taken 
in  that  forip,  so  as  to  bring  in  a  stranger,  instead  of  simply  to  the 
creditor,  his  heirs  and  executors;  and  to  admit  it  in  such  a  case, 
is  a  very  different  matter  indeed  from  allowing  a  proprietor  to 
make  an  entail  of  his  estate  to  a  series  of  stranger  substitutes, 
and  adjudge  either  upon  a  bond  or  obligement  to  convey,  so 
framed.  As  yet.  Stair  most  clearly  is  treating  of  the  case  of  a 
real  creditor  for  borrowed  money  adjudging;  and  I  farther  think 
he  is  treating  of  the  rights  of  a  proper  creditor,  when  he  goes 
on  to  consider  the  case  where  the  apprising  or  adjudication  has 
been  on  abend  to  heirs,  and  a  tailzied  infeftment  is  wished ;  for  he 
says-— '*  or  at  least,  if  the  appriser  or  adjudger  crave  the  infeftment 
to  himself  and  the  heirs  of  tailzie,  the  superior  ought  not  to  re- 
fuse ii."  He  is  certainly  not  boumi  to  do  more  than  idlow  the 
lands  to  be  adjudged  in  terms  of  the  bond ;  but  the  reason  why 
he  should  not  refuse  to  give  infeftment  in  favour  of  heirs  of  tail- 
zie, is,  not  that  he  has  no  right  to  do  so,  but  this—*'  for  the  ap- 
prising or  adjudication  being  assigned  to  a  stranger,  he  behoved 
to  be  infefr,  much  more  the  alteration  of  heirs  is  allowable."  It 
is  then  only  an  alteration  of  heirs  that  is  in  view,  as  instead  of 
heirs  whatsoever,  destining' the  lands  perhaps  to  heirs-male,  not 
the  substitution  of  strangers ;  and  the  reason  given  shows,  that 
even  as  to  heirs,  it  is  only  one  alteration  of  heirs  that  is  con- 
templated, not  a  destination  including  as  many  strangers  to  him- 
self and  to  each  other  as  the  maker  of  the  deed  may  choose. 
For  if  an  adjudication  be  assigned  before  infeftment  to  a  stranger, 
the  stranger  must  be  infeft.  But  he  will  pay  a  composition  just 
as  the  adjudger  would  have  done.  Nay,  there  is  a  case  where  an 
adjudger  assigned  to  an  assignee,  and  he  again,  without  taking 
infeftment,  to  another,  and  the  superior  was  obliged  to  receive 
this  second  assignee,  receiving  only  a  single  composition — 
(Colmslie,  12th  March  1629,  p.  200).  But  this  only  introduces 
the  first  stranger  into  the  investiture;  it  goes  no  way  to  support 
the  notion,  that  any  number  of  stranger  substitutes  might  be  in- 
troduced into  a  taiUle,  and  the  superior  compelled  to  receive 
them  on  payment  of  a  single  composition,  still  less  that  a  pro- 
prietor might  taillie  on  himself  or  his  heirs-male,  whom  failing 
strangers,  and  coold  force  the  superior  by  adjudication  to  grant 
him  an  investiture  in  these  terms,  when,  of  course,  he  must  be 
received  upon  payment  of  relief  as  an  heir  only.  Nay,  I  think 
I  may  draw  this  inference  from  it,  that  it  could  not  then  be  held 
that  an  appriser  even,  far  less  a  purchaser,  under  the  form  of  an 
apprising,  could  compel  the  superior  to  give  an  investiture  to 
him,  and  to  a  series  of  stranger  substitutes,  for  a  single  year's 
composition,  otherwise  such  a  daim  never  would  have  been  made, 
that  each  assignee,  before  infeftment,  must  pay  composition. 
This  was  plainly  viewed  as  defeating  a  right  to  refuse  such  sub- 
stitutes without  paying  a  composition.  But  the  claim  was  not 
sustained  upon  a  principle  quite  apart  from  admitting  the  right 
of  an  appriser  to  force  the  superior  to  receive  any  heirs  of  pro- 
vision the  appriser  chose  to  offer  as  vassals. 

It  will  be  observed  that  I  use  the  term  taillie  in  its  original 
meaning,  whether  protected  by  irritant  ckoses  or  not.    If  they 


be  so  protected,  this  gives  the  superior  a  stronger  interest  to 
enforce  his  right,  but  it  arises  under  the  other  form  also. 

It  is  fit,  too,  that  I  should  notice,  that  after  the  passing  of 
the  Act  1685,  Stair  made  no  change  in  the  above  passage  of 
liis  work.  He  does  not  seem  to  think  that  the  Act  in  this  re- 
spect at  all  abridged  the  right  of  the  superior.  How  easy  and 
how  natural  would  it  have  been  for  bim  to  have  noticed  this,  if 
it  really  had  been  bis  view  of  the  Act.  But  it  must  not  bo 
forgotten,  that  if  a  purchaser  did  wish  to  destine  bis  lands  to  a 
series  of  stranger  heirs,  there  was  a  privilege  which  the  superior 
had  which  would  effectually  prevent  bim,  under  the  guise  of  an 
adjudger,  from  forcing  upon  him  strangers  as  his  vassals,  so  that 
it  must  still  have  been  matter  of  treaty  between  them.  For  the 
Act  as  to  apprisings  authorised  the  superior  to  acquire  the  sub- 
ject apprised  by  making  payment  of  the  debt ;  and  the  same  pri- 
vilege was  extended  to  an  adjudger  in  the  case  of  Scot,  10th 
June  1671,  where  it  was  farther  found  that  it  was  redeemable 
from  the  superior  by  the  vassal  within  the  legal,  without  paying 
a  year's  entry,  because  the  vassal  was  thus  not  changed.  (Stair 
B.  2,  t.  4,  §  12.)  I  may  notice,  in  passing,  that  the  same  pri- 
vilege was  not  given  to  the  superior  in  the  case  of  a  judicial  sale. 
(Kennedy,  6th  February  1695.)  Fountalnhall  says,  "  the  Lords 
unanimously  found  the  superior's  right  of  redeeming  took  no 
place  in  their  sales." 

As  to  the  other  passage  referred  to  from  Stair,  §  59,  it  scfoms 
to  me  to  advert  merely  to  this,  that  if  a  superior  does  not  ac- 
cept of  resignation  voluntarily,  he  will  be  obliged  to  admit  the 
adjudger  in  implement;  but  it  says  nothing  as  to  stranger  heirs 
being  forced  on  the  superior  by  this  form  of  proceeding.  I  wish 
finally  to  remark,  that  in  neither  of  the  cases  last  mentioned,  is 
there  the  least  appearance  that  the  destination  was  other  than 
to  the  adjudger  and  his  heirs;  nor  can  I  discover  in  our  books 
a  single  instance  of  an  adjudger  forcing  an  entry  for  stranger 
heirs.  There  are  abundance  of  instances  in  the  Dictionary  v. 
Superior  and  Vassal,  of  adjudgers  cUiming  an  entry,  and  also 
of  superiors  suspending  such  a  charge  on  various  grounds,  but 
not  a  single  instance  on  the  ground  that  it  was  to  introduce 
stranger  heirs.  All  bear  that  the  entry  is  for  the  adjudger  sim- 
ply, which,  I  must  say,  satires  me  that  no  greater  relaxation 
of  the  superior's  right  to  refuse  a  change  of  vassals  was  sanc- 
tioned beyond  the  statutory  enactment  compelling  him  to  re- 
ceive an  appriser  or  adjudger.  I  cannot  hold  that  it  was  so  ex- 
tended in  practice,  that  it  was  vain  for  even  the  roost  determined 
stickler  for  a  superior's  privileges  to  urge  this  plea.  I  think  the 
legitimate  conclusion,  from  the  absence  of  decided  cases,  is,  that 
no  adjudger  believed  the  Court  would  sustain  such  a  claim,  and 
therefore,  that,  as  in  the  case  of  a  voluntary  purchaser,  he  knew 
he  must  transact  with  the  superior,  if  he  wished  the  subject  ad- 
judged to  pass  to  stranger  heirs,  and  that  he  could  only  acquire 
this  privilege  by  treaty  with  the  superior. 

Upon  the  whole,  then,  I  do  not  see  that  it  has  been  made  out 
that  a  superior  was  bound,  prior  to  1685,  in  granting  an  investi- 
ture to  an  adjudger,  or  to  a  purchaser  in  the  form  of  an  adjudger, 
to  go  beyond  the  ordinary  style  to  him  and  his  heirs-male  or 
heirs  of  line,  but  not  to  strangers  whom  he  might  wish  to  sub- 
stitute ;  and  as  the  superior  could  always  exclude  him  by  taking 
the  adjudication  to  himself,  this  was  an  additional  power  he  had 
to  make  him  purchase  a  destination  such  as  he  wished,  by  pay- 
ing what  could  only  be  matter  of  treaty  and  contract  between 
them. 

The  Act  1685  was  then  passed,  and  as  it  is  the  main  ground 
of  the  vassal's  plea  in  this  case,  it  is  of  great  importance  to  at- 
tend to  its  object,  and  its  enactments  for  carrying  out  that  ob- 
ject. I  presume  it  will  not  be  disputed,  that  its  sole  object  was 
to  legalise  the  irritant  clauses  of  an  entul  so  as  to  make  them 
effectual  against  creditors  and  purchasers,  and  to  do  this  in  such 
a  way  as  to  protect  the  interest  of  future  heirs  of  entail,  at  the 
same  time  doing  as  little  injury  as  possible  to  any  other  mem- 
bers of  the  community.  Hence,  when  the  Legislature  enacted, 
that  it  should  be  lawful  to  tailzie  estates,  and  to  substitute  heirs 
in  their  tailzies,  with  such  provisions  as  tbey  think  fit,  and  to 
affect  them  with  irritant  and  resolutive  clauses,  it  ¥ras  necessary 
to  provide  some  mode  of  informing  the  public  of  what  tailzies 
were  allowed,  that  creditors  and  purchasers  might  know  they 
were  deiding  with  a  person  who  could  not  bind  his  estate.  This 
was  done  by  productioQ  of  the  entail  to  the  Court  of  Session, 
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and  its  insertion  in  the  Register  of  Taillies.  Tn  case  it  might 
be  thought  that,  by  implication,  the  superior's  rights  might  be 
affected,  which  was  the  only  other  interest  to  be  attended  to, 
this  was  done  by  an  express  reservation  thrown  in  at  the  close 
of  the  Act,  that  nothing  in  this  Act  shall  prejudge  '*  his  Majesty, 
or  any  other  lawful  superior,  of  the  casualties  of  superiority 
which  arise  to  them  out  of  the  tailzied  estate/'  I  must  say,  this 
IS  just  what  I  would  have  expected  from  the  aristocratic  Parlia- 
ment which  sanctioned  tailzies.  I  never  could  have  conceived 
that  they  would  have  made  so  total  a  change  on  the  rights  of 
superiors,  as  to  make  any  Act  compelling  them  to  receive  any 
aeries  of  heirs  the  vassal  chose.  This  was  not  necessary  to  se- 
cure their  estates  for  the  welfare  of  their  family,  which  is  al- 
ways the  inductive  cause  of  entails.  I  am  aware  that  Erskiue  says 
(B.  II.  t.  7,  §  6),  that  a  method  of  obtaining  an  entry,  which 
was  universally  considered  as  a  new  limitation  of  the  superior's 
rights,  was  established  by  the  Act  1685,  so  that  the  superior  is 
not  left  ^t  liberty  to  refuse  the  entering  of  those  heirs  whom  the 
vassal  hath  named  under  the  authority  of  a  public  law;  and, 
moreover,  that  the  superior  is  not  entitled  to  a  composition  for 
every  heir  of  entail  who  is  not  heir  of  line  to  him  who  is 
last  infefr.  These  views  of  the  law  are  rested  on  the  case  of 
Denham,  and  the  opinions  of  lawyers  which  led  to  that  decision ; 
and  certainly  they  would  have  been  entitled  to  the  greatest 
weight,  and,  indeed,  could  hardly  have  been  got  the  better  of,  if  the 
credit  of  that  decision  had  not  been  shaken  by  subsequent  judi- 
cial procedure.  The  right  of  the  superior  was,  in  that  case, 
held  so  much  altered  by  the  Act  1665,  that  it  was  not  compe- 
tent for  the  parties  even  to  stipulate,  that  in  the  event  occur- 
ring of  a  stranger  heir  succeeding,  he  should  pay  a  year's  rent, 
at  least  he  could  not  bind  an  heir  of  entail  in  this  payment. 
But  in  the  subsequent  cases  of  M'Kenzie  and  the  Duke  of  Ar- 
gyle,  the  Court  disclaimed  this  view,  and  allowed  a  clause  of 
reservation  to  be  inserted  in  the  superior's  charter,  to  allow  the 
right  to  be  determined  when  the  case  should  occur.  We  are  now 
called  upon  to  do  so ;  and  I  cannot  discover  any  thing  in  the 
Act  1685  to  abridge  the  superior's  prior  rights,  even  bad  there 
been  no  reservation  in  his  favour.  The  powers  of  the  proprie- 
tors alone  was  the  subject  of  the  Act,  so  as  to  make  an  entail 
effectual  against  creditors  and  purchasers,  putting  it  out  of  the 
power  of  heirs  of  entail  to  deal  with  any  such  to  the  prejudice 
of  future  heirs.  It  had  no  other  object.  It  does  not  enact  that 
the  superior  must  grant  an  investiture  to  such  heirs  as  the  maker 
chooses.  It  left  the  entry,  as  before,  to  be  the  subject  of  adjust- 
ment between  them.  But  if  possible  to  make  this  more  clear, 
the  superior's  right  to  the  casualties  is  declared  not  to  be  preju- 
diced. This  surely  as  clearly  applies  to  composition  as  it  does 
to  relief. 

Your  Lordship  has  examined  with  great  minuteness  the  cha- 
racter of  this  payment,  and  the  place  it  holds  in  our  law  books. 
You  also  mention,  that  in  the  clause  of  reservation  in  the  West- 
shiel  case,  the  payment  of  composition  is  distinguished  from  the 
ordinary  casualties  of  superiority ;  and  you  conclude  that  the 
reservation  in  the  Act  does  not  apply  to  the  composition  for  an 
entry  of  a  singular  successor,  but  only  to  the  relief  for  an  heir. 
As  'already  said,  I  cannot  believe  that  the  Parliament  1685 
wished  to  abridge  a  superior's  rights,  without  even  any  express 
notice  that  they  were  doing  so,  or  that,  in  the  reservation  of 
these  rights,  they  did  not  intend  to  include  this  most  important 
one, — the  right  of  not  having  a  vassal  forced  upon  him,  not  the 
heir  of  the  person  entered.  I  know  very  well  that  the  compo- 
sition for  receiving  a  singular  successor  could  not  originally  be 
reckoned  among  the  superior's  casualties,  because  it  was  not 
natter  of  right  in  the  stranger,  but  of  purchase  and  composi^tion 
from  the  superior,  whence  its  name,  and  whence  also  its  place 
in  our  institutes  of  law ;  but  when  it  could  be  enforced  by  an  ap- 
priser  or  adjudger,  it  becomes  of  the  same  nature  as  any  other 
of  the  casualties;  it  truly  became  a  casualty;  and  in  truth  I 
think  the  reservation  more  expressly  referred  to  it  than  to  any 
other  of  the  feudal  casualties.  What  effect  could  the  entailing 
clauses  have  upon  ward,  marriage,  or  recognition  ?  The  last  it 
more  effectually  prevented ;  the  other  would  occur  as  before. 
Moreover,  an  entail  would  not  exclude  irritancy  ob  non  iolutum. 
In  fact,  it  was  the  introduction  of  strangers  into  the  series  of 
heirs  of  entail  which' would  affect  the  superior's  casualties,  and 
therefore  this  probably  alone  called  for  the  express  reservation. 


And  this,  I  think,  was  effectoally  done  by  tbe  Act;  to  tbat 
whatever  privilege  the  soperior  bad  before  tbe  Act,  as  to 
agreeing  or  not  agreeing  to  receive  strangers  as  heirs  of  investi- 
ture, he  continued  to  have  after  it ;  and  the  entailing  powers 
only  operated  in  favour  of  the  vassal,  when  be  paved  the  way 
for  it,  by  receiving  the  superior's  consent  to  the  admission  oif 
strangers  as  heirs  of  the  investiture,  and  adjusting  the  composi- 
tion due  on  an  alteration  of  heirs. 

To  say,  because  the  Act  authorises  tbe  lieges  to  snbstitufe 
heifs  in  their  tailzies,  thtit  this  gave  these  substitutes,  in  all  re- 
spects, the  character  and  right  of  heirs  of  line  to  the  maker,  in 
a  question  with  tbe  superior,  so  as  to  convert  a  mere  stranger 
into  any  other  heir  than  an  heir  of  provision,  does  not  seem  to 
me  a  sound  inference.  The  term  heir,  I  think,  will  never  solve 
tbe  question.  Each  substitute  is  an  heir  of  entail,  and  bos  his 
lights  and  character  as  such  in  reference  to  the  maker,  and  the 
heirs  before  him,  and  the  heirs  substituted  after  him  under  the  en- 
tail, which  is  the  charter  and  measure  of  his  rights.  But  quoad 
the  superior,  be  is  still  an  heir  of  provision,  and,  if  a  stranger  to 
the  former  investiture,  he  will  remain  so  under  the  entail,  until 
it  is  acknowledged  unreservedly  by  the  superior,  and  on  investi- 
ture in  his  favour  made  up  under  it.  But  till  then,  thoogb  call- 
ed as  an  heir  in  the  entail,  be  is  a  stranger  to  tbe  superior,  and 
must  be  dealt  with  as  such  by  him. 

I  may  remark,  that  the  insertion  of  the  clause  in  the  superior's 
confirmation  of  the  entail  of  Westshiel, — that  every  beir  of  en- 
tail should  pay  a  year's  rent  for  bis  entry,  unless  he  was  heir  of 
line  to  tbe  person  last  vest  and  seised, — is  very  strong  proof  that 
our  lawyers  at  that  time  did  not  hold  such  an  beir  entitled  to  an 
entry  merely  by  paying  the  relief.  It  appears  that  the  clause  was 
t%vice  introduced  in  1726,  and  ag^in  in  1737,  when  the  judgment 
which  forfeited  the  estate  was  reversed,  and  the  appellant  took 
an  entry.  The  composition  paid  had  been  £200.  I  cannot  con- 
ceive a  stronger  illustration  as  to  tbe  understanding  of  the  law 
at  this  time  of  both  superiors  and  vassals  than  this ;  and  it  is  im- 
portsnt  to  observe  who  were  the  counsel  who  advised  the  par- 
ties at  that  time.  Prom  the  appeal  cases  it  appears  tbat,  be- 
sides others  on  one  side,  there  was  Duncan  Forbes,  and  on  the 
other,  the  last  President  Dundas  and  Lord  Gkange,  during  tbe 
period  of  his  return  to  the  bar,  after  resigning  his  seat  on  tbe 
bench.  These  were  great  lawyers,  and  we  may  presume  that, 
at  the  suggestion  of  the  one,  and  with  the  approbation  of  the 
others,  this  clause  was  introduced  as  a  due  exerdae  of  the  re- 
servation in  favour  of  the  superior,  of  bis  rights  in  the  Act  1685. 
I  may  notice,  in  passing,  an  illustration  arising  out  of  this  case. 
The  entail  which  Sir  William  Denham  made  in  1711  was  not 
feudalized  by  him.  Sir  Archibald  Stewart  Denham  was  tbe 
first  heir  who  made  up  a  title  under  it,  having  irritated  the  right 
of  a  prior  heir,  and  as  he  was  not  heir  of  line  to  Sir  William,  he  paid 
the  composition  as  a  singular  successor.  This  title  was  set  aside, 
and  the  prior  heir.  Sir  Robert,  was  found  entitled  to  tbe  estate, 
the  composition  being  allowed  to  Sir  Archibald,  as  if  paid  to  tbe 
superior  by  Sir  Robert,  and  the  same  elause  vfsM  again  inserted. 
It  was  held  in  1760,  that  having  thus  acknowledged  tbe  entail, 
the  superior  was  not  entitled  to  a  year's  rent  when  Sir  Ardiibold 
succeeded  to  Sir  Robert,  as  be  did,  not  being  his  heir  of  line. 
But  suppose  that  Sir  William  Denham  had,  at  tbe  date  of  tbe 
entail,  applied  to  tbe  superior  to  give  him  an  investiture  under 
this  entail  to  himself  and  the  heirs-male  of  bis  body;  whom 
ftiiling,  to  Robert  Baillie  and  tbe  heirs-male  of  his  body ;  whom 
failing,  to  Mr  Archibald  Stewart,  and  tbe  heirs-male  of  his 
body,  would  tbe  superior  have  been  bound  to  do  so  on  pajrmeni 
of  relief  as  an  heir?  The  entail  was  made  in  1711,  ood  the  en- 
tailer was  an  old  man  without  heirs-male.  He  died  nest  year. 
The  superior  was  not,  if  he  confirmed  the  entail  in  fiivonr  of 
Sir  William,  entering  a  singular  successor,  so  that  composition 
was  not  then  due  as  for  a  singular  successor,  while  it  was  very 
clear  that  it  mutt  be  due  at  no  very  distant  period.  The  supe- 
rior surely  was  not  bound  to  acknowledge  the  entail  ?  7%tU  the 
interlocutor  in  1760  implies,  as  it  holds  he  bad  excluded  bis 
claim  to  refuse,  and  this  must  have  been  by  a  voluntary  act  of 
his  own.  The  vassal  could  not  surely  foroe  a  renewal  of  the 
investiture,  as  if  it  bad  been  simply  to  Sir  William  Denham, 
and  bis  heirs  or  his  heirs-male?  'Therefore,  I  think  it  must  be 
held,  tbat  it  was  still  a  matter  of  transaction  between  the  par- 
tics,  as  they  clearly  viewed  it  at  tbe  time,  although  efifect  was 
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not  afterwards  given  to  it  by  the  Coart.  Sir  William  Denbam 
could  not  be  called  on  to  pay  composition  as  a  singalar  succes- 
aor,  as  was  found  subsequently  in  the  case  of  M*Kenzie ;  and  if 
I  am  right  in  holding  that  the  superior  was  entitled  to  a  com* 
position  when  Baillie  took  an  entry  under  this  entail,  which 
really  seems  not  questionable,  on  what  principle  can  it  be  said 
that  if  be,  having  possessed  the  estate,  should  die  without  heirs- 
male,  and  Archibald  Stewart,  not  his  heir  of  line,  came  to  suc- 
ceed, should  not  be  liable  for  a  composition  on  his  entry  ?  It 
might  be  held  that  an  heir  of  entail  was  not  entitled  to  bind  a 
future  heir  in  pajrment  of  this ;  but  if  a  reservation  of  the  right 
to  demand  it  be  inserted  when  the  case  occurs,  I  am  unable  to 
see  on  what  ground  it  can  be  resisted  as  often  as  it  occurs. 

Considering  that  there  is  so  much  difference  of  opinion  upon 
the  point  among  us,  I  am  happy  to  fortify  my  own  views  by  re- 
ferring to  the  opinion  of  Lord  Balgray,  in  the  case  of  the  Mer- 
chant Company,  17th  January  1815.  He  observes,  "a  third 
encroachment  arose  from  the  Statute  1685.  It  empowers  all 
men  to  entail  their  lands;  and  by  that  Act,  the  rights  of  the 
Crown  and  of  all  superiors  are  reserved.  Yet  tbe  superior  was 
bound  to  receive  the  heir  of  entail,  if  he  were  also  heir  of  line, 
though  he  surceeded  as  a  disponee,  and  he  could  not  object  to 
do  so  ;**  that  is,  when  he  received  him,  be  was  bound  to  receive 
him  as  an  heir,  and  paying  relief  only.  '*  But  whenever  the 
entail  went  beyond  the  heir  of  the  original  investiture,  or  called 
others  than  the  heir  of  line,  it  waa  considered  that  the  supe- 
rior's rigiit  to  impose  an  entry  revived  under  the  reservations  in 
the  Act."  He  then  refers  to  the  cases  of  M'Kenzie  and  the 
Duke  of  Argyle,  "  and  the  cases  of  the  Eail  of  Dalhousie 
and  the  Earl  of  Breadalbane,  decided  in  Exchequer,  where  the 
parties  found  caution,  that,  upon  the  succession  opening  to  the 
fourth  son,  they  would  pay  a  year's  rent."  This  I  must  con- 
sider an  opinion  of  very  great  weight. 

The  same  observation  applies  to  the  last  change  made  on  the 
rights  of  superior  and  vassal  by  the  Act  20  Geo.  II.  A  pur- 
chaser may  obtain  an  entry  from  the  superior  under  a  title  con- 
taining an  unexecuted  procuratory  in  his  fevour.  He  was  no 
longer  to  act  as  an  adjudger;  but  then  it  is  expressly  provided 
that  tbe  vassal  must  pay  such  fees  or  casualties  as  tbe  superior 
is  entitled  to  "  receive  on  the  entry  of  such  purchaser."  Tbe 
case  here  is  simply  the  reception  of  the  purchaser  as  vassal,  and 
the  superior's  casualty  on  his  entry  is  to  be  paid  before  be  can 
obtain  bis  title.  This  Statute,  in  this  respect,  shows  a  due  re- 
gard to  the  superior's  rights ;  its  object  was  to  take  from  him  a 
privilege  inconsistent  with  tbe  advanced  state  of  tbe  country, 
and  the  altered  condition  of  superior  and  vassal,  in  relation  to 
each  other ;  but  it  went  no  farther,  and  it  did  not  say  that  the 
payment  then  made  would  cover  any  series  of  heirs  of  investi- 
ture that  might  be  introduced  into  an  entail.  To  extend  a 
vassal's  right  so  far,  and  so  far  abridge  the  superior's,  waa  not 
necessary  for  the  object  in  view,  and  waa  certainly  not  expressly 
enacted.  The  utmost  that  can  be  said  for  it  is,  that  it  is  infer- 
entially  deduced  as  the  result  of  the  two  acts,  granting  an  autho- 
ritative right  to  the  entry  of  such  heirs  as  the  vassal  chooses, 
without  expressly  declaring  that  no  casualty  is  to  be  paid  on  a 
change  of  heir.  The  view  of  the  Legislature  seems  to  have 
been  all  along  the  very  proper  one,-^to  grant  a  privilege  to  vassals, 
trenching  as  little  on  the  superior's  rights  as  possible,  when  both 
are  compatible.  It  is  quite  compatible  to  allow  the  entailing  on 
a  aeriea  of  heirs,  and  not  defeat  the  right  of  tbe  superior  to  a 
composition  as  often  as  a  stranger  succeeds  aa  heir  of  provision ; 
and  therefore,  upon  tbe  whole,  I  concur  in  the  views  of  the 
majority  of  the  consulted  Judges. 

Lord  MoHcreiffi — This  is  undoubtedly  a  question  of  import- 
ance. It  was  once  decided  in  Lockbart  v,  Denbam,  10th  July 
1760;  and,  notwithstandingalltbathassinceoccurred,  I  still  think 
that  case  rightly  considered-.^n  authority  of  very  great  weight. 
But  if  the  discussions  which  have  since  taken  place,  have  tbe 
effect  of  rendering  the  material  question  still  an  open  point, 
aubject  to  tbe  force  of  all  the  authorities  together,  though  in 
none  of  the  later  cases,  except  that  of  Baillie,  did  the  fects  re- 
quire or  admit  of  a  judgment  on  the  point, — at  the  least  I  can- 
not bold  it  to  have  been  determined  in  opposition  to  Lockbart, 
and  the  express  authority  of  Erskine,  by  anything  which  took 
place  in  the  case  of  the  Duke  of  Hamilton  v.  Lord  Hopetoun, 
which  appears  to  ma  to  have  been  different  from  the  present 


case  in  the  essential  facts  on  which  it  depended,  and  which  did 
not  admit  of  any  judgment  oa  the  question  which  the  Court  are 
here  called  upon  to  resolve. 

On  principle,  I  can  find  no  solid  distinction  between  the  case 
of  one  heir  of  an  investiture  and  that  of  another;  between  one 
series  of  heirs,  not  the  heirs  of  the  old  investiture,  who  are  once 
established  in  the  superior's  charter,  and  any  other  aeries  so 
established.  Whether  they  are  natural  heirs  to  one  another  or 
not,  they  are  all  heirs  of  the  investiture,  and  enter  as  heirs  of 
provision. 

The  case  is,  that  there  is  an  entail  by  Miss  Ewart  (who  waa 
fully  entered)  to  herself  in  liferent,  whom  failing  to  William 
Cossar,  &c.,  with  a  procuratory  of  resignation.  He  resigned, 
and  got  a  charter  engrossing  the  entail,  on  paying  the  composi- 
tion of  a  year's  rent.  This  was  right.  But  once  done,  the  en- 
tail was  sanctioned  as  the  ground  of  the  investiture,  and  all  the 
heirs  as  heirs  of  provision  under  it.  The  superior  had  no  power 
to  refuse  the  charter  in  these  terms.  He  was  bound  by  the 
Statutes  to  grant  it,  the  composition  being  paid.  He  could  not 
refuse,  on  the  ground  that  the  granter  exercised  the  statutory 
power  of  imposing  the  conditions  of  an  entail.  This  is  not  the 
question  argued.  The  superior  would  not  have  been  allowed 
to  insert  a  clause  binding  the  heirs  of  tailzie,  who  might  not  be 
heirs  of  line  of  their  predecessor,  to  pay  a  year's  rent  on  enter- 
ing ;  not  such  a  clause  as  that  which  occurred  in  the  case  of 
Lockhart.  All  the  decisions  together  import  that  the  utmost 
admissible  was  a  mere  reservation  of  such  a  question,  leaving  it 
open  on  both  sides.  (See  clause  of  reservation  in  this  case,  p. 
28  of  record).  Cossar  might  have  taken  infeftment.  But  he 
held  on  the  open  charter.  Siill  Lord  Balgray  took  tbe  estate 
as  heir  of  provision  to  him  by  service.  He  was  no  assignee  of 
Cossar,  to  whom  tbe  charter  was  granted ;  a  fact  very  material 
with  reference  to  the  case  of  Lord  Hopetoun.  He  waa  the  heir 
specially,  and  nominatim  recognised  as  such  in  the  charter. 
Lord  Balgray  was  infeft  on  the  charter  as  tbe  vassal  of  inves- 
titure, taking  not  as  assignee,  but  as  heir.  No  composition  could 
be  due  then  on  any  supposition.  Yet  it  must  be  said,  that  as  he  waa 
not  an  heir  of  line  or  beir>male  of  Cossar,  he  would  have  been 
bound  to  pay  it  if  Cossar  had  taken  infeftment ;  bis  not  doing 
of  which  was  a  mere  accidental  circumstance.  Lord  Balgtay 
dies  without  issue.  Tbe  defender  is  heir  of  the  investiture  no- 
minatim  ;  and  tbe  question  arises.  Is  he  bound  to  enter  as  if 
be  were  a  disponee  or  singular  successor  paying  a  year's  rent, 
because  he  is  not  the  Aeir  of  line,  or  an  heir  by  blood  of  Lord 
Balgray  f 

The  plea  in  law  for  the  pursuer  is  very  vague  :  That,  in  the 
circumstances  condescended  on,  the  defender  is  bound  to  pay 
a  year's  rent.  It  is  not  made  precise  in  the  pursuer's  case,  p. 
29.  He  speaks  of  *'  the  heir  qfthe  laet  vaseaL"  He  Uoes  not 
say  the  heir  of  line,  nor  does  he  exclude  the  case  of  heir 'male 
general  of  the  last.  He  leaves  it  doubtful  whether  his  plea 
limited  to  total  strangers  or  not.  But  I  understand  tbe  pursuer 
to  mean  bis  ground  to  be,  that  the  defender  is  not  heir  of  Lord 
Balgray  by  blood ;  not  that  he  is  not  heir  of  Cossar,  the  insti- 
tute of  the  entail  and  the  charter ;  nor,  that  he  is  not  an  heir 
of  tbe  entailer.  It  is  put  on  his  not  being  heir  of  blood  to  the 
laei  person  infeft  as  heir,  though  that  person  was  himself  a 
stranger  both  to  the  entailer  and  to  the  first  heir  or  institute. 
It  so  stands  by  the  clause  of  reservation,  which  puts  it  on  the 
heir  succeeding  not  being  heir  of  line  of  the  last  heir.  There  is 
another  peculiarity  in  tbe  conclusion  of  the  pursuer's  case,  that 
the  defender  must  accept  of  a  charter  with  a  similar  reservation. 
But,  suppose  the  composition  were  due  by  the  first  extraneous 
heir,  it  might  be  a  question,  whether  that  must  be  continuous. 
Yet  I  understand  the  plea  to  be  that  it  must  apply  to  every  such 
heir  successively. 

In  this  state  of  the  case,  I  look  for  tbe  law  necessary  to  sup- 
port such  a  claim.  And  I  may  just  observe,  before  going  far- 
ther, that  it  appears  to  me  to  be  a  claim  totally  different  in 
principle  and  character  from  anything  to  be  found  in  the  opi- 
nion incidentally  delivered  in  the  ease  of  the  Duke  of  Hamilton 
V,  Lord  Hopetoun,  on  which  the  chief  reliance  is  placed  by  the 
pursuer. 

It  is  not  necessary  to  go  into  the  ancient  history  of  the  law, 
the  state  of  it  now  in  the  essential  points  being  clear.  1.  By 
the  Act  1469|  a  superior  was  bound  to  enter  apprisen  on  pay* 
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ment  of  a  year's  rent.  2.  By  the  Act  1669,  c.  36,  be  was  bound 
to  enter  adjadgers  on  the  same  footinj^.  It  is  unnecessary  to  ob- 
serre,  tbattbereby  the  investiture  was  fundamentally  altered  with* 
out  the  consent  of  the  superior.  3.  But  by  20  Geo.  II.,  be  became 
bound  to  enter  all  disponees  on  payment  of  the  usual "  dues  and 
casualties/*  which  provision  has  been  understood  to  mean  the 
composition  of  a  year's  rent  in  the  first  instance,  and  the  casu- 
alties afterwards  falling  due.  Entries  or  renewals  of  the  investi- 
ture, under  the  force  of  these  Statutes,  are  totally  different  from 
an  original  grant.  But,  4.  By  the  Statute  1685,  c.  22,  all  pro- 
prietors became  entitled  to  make  tailzies  of  their  lands  and 
estates  to  any  series  of  heirs  that  they  pleaied,  and  under  such 
conditions  and  clause?,  irritant  and  resolutive,  as  they  might  think 
fit,  but  with  a  provision  that  the  Act  should  not  miliute  to  the 
prejudice  of  superiors  of  the  casualties  of  superiority.  I  under- 
stand it  to  be  undoubted  law,  that  whatever  reservations  it 
may  be  competent  to  insert  in  the  charter,  the  superior  cannot 
refuse  an  entry  upon  such  a  title,  or  object  to  it  on  the  ground 
that  it  contains  clauses  irritant  and  resolutive.  I  do  not  under- 
stand that  any  point  is  here  raised  on  this  subject.  But  I  may 
observe,  that  if  the  superior  were  entitled  to  object  on  account 
of  the  entailing  clauses,  the  time  for  settling  any  such  question 
ought  to  be  when  the  charter  is  first  granted  constituting  the 
new  investiture.  The  Duke  of  Hamilton  was  in  that  position 
in  Duke  of  Hamilton  against  Lord  Hopetoun,  and  the  opinion 
delivered  in  that  case,  whatever  may  be  the  effect  of  it,  had 
precise  relation  to  that  position.  If  there  were  any  equity  for  a 
consideration  being  paid  to  the  superior,  because  of  the  effect 
of  the  entailing  clauses,  it  could  only  be  at  first, — for  something 
to  be  paid,  besides  the  composition  by  the  institute  as  disponee. 
If  the  entail  has  been  acknowledged  by  the  superior  without  any 
reservation  of  such  a  claim,  the  investiture  is  constituted,  and 
has  become,  by  the  act  of  the  superior,  the  law  of  the  feu ;  and 
OS  to  the  clause  of  reservation  in  the  Statute  of  the  superior's 
casualties,  I  concur  in  the  commentary  of  the  Lord  Justice- 
Clerk. 

And,  with  reference  to  the  present  case,  if  the  estate  may  be 
effectually  entailed,  so  that  no  alienation  can  ever  take  place, 
what  intelligible  interest  can  the  superior  have  in  the  particular 
nature  of  the  destination  ?  If  the  vassal  may  tie  up  the  property 
for  ever  to  any  number  of  heirs,  ending  with  the  Crown,  what 
is  it  to  the  superior  whether  these  heirs  shall  be  heirs  of  blood 
to  one  another,  or  successive  serieses  of  strangers,  but  all  called 
as  heirs,  one  after  another  ?  I  agree  in  the  observation  of  Lord 
Kaimes,  that  if  the  superior  suffers,  it  is  by  the  inevitable  effect 
of  the  power  to  make  such  an  entail. 

When  I  look  to  the  law  as  it  stands  upon  the  authorities,  I 
can  see  no  ground  for  the  present  claim ;  and  I  think  that,  if  it 
were  sustained  in  the  form  in  which  it  is  maintained,  it  would 
introduce  great  confusion  in  the  practical  application  of  the 
principles  which  regulate  the  subject. 

All  the  cases  settle  this  generally,  that  persons  who  are  heirs 
of  the  last  infeft  are  entitled  to  enter,  on  payment  of  the  relief, 
onl^  as  heirs,  although  they  succeed  in  virtue  of  special  desti- 
nations. 

The  case  of  M*Kenzie  is  particularly  strong  on  this  point. 
For  the  question  arose  with  the  first  heir  of  tailzie  asking,  for 
the  first  time,  a  charter  upon  the  entail :  And  he  was  found  en- 
titled to  the  charter  as  an  heir,  because  he  was  the  heir  of  the 
former  investiture,  with  only  a  reservation  of  any  claim  against 
future  heirs,  but  reserving  also  their  defences.  The  reservation 
in  that  case  was  of  a  very  peculiar  nature ;  because  not  only  the 
entail  had  never  been  acknowledged  by  the  superior,  but  no 
composition  had  yet  been  paid  for  the  change  of  the  investiture. 
It  was  in  like  manner  determined  in  the  case  of  the  Duke  of 
Argyle,  that  the  heir  of  entail  was  entitled  to  enter  as  an  heir, 
though  the  superior  was  permitted  to  insert  a  similar  reservation 
of  the  question  as  to  future  heirs.  I  shall  again  advert  to  these 
cases  more  particularly.  But,  though  a  question  of  this  kind 
may  stand  reserved,  it  still  remains  to  be  considered,  what  the 
nature  of  that  question  is,  and  what  the  merits  of  the  claim  are, 
when  the  occasion  arises  for  considering  them.  The  Court 
have  constantly  refused  to  sanction  any  reservation  directly  re- 
cognising the  validity  of  the  claim.  Accordingly,  the  reserva- 
tion in  the  present  case  is  merely,  that  the  superior  shall  not 
ke  precluded,  by  granting  the  charter,  from  any  daim  which  he 


mmf  have  at  law  for  a  full  year's  rent,  whenever  the  betr  of  en- 
tail succeeding  shall  not  be  heir  of  line  of  the  last  entered  and 
infeft.  It  will  be  observed,  that  the  pursuer  does  not  venture 
to  make  a  claim  to  this  precise  effect ;  and,  as  I  understand  the 
opinions  which  differ  from  mine,  it  is  not  held  that  the  com- 
position is  due  wherever  the  heir  of  tailzie  is  not  the  heir  of  line 
of  the  last  infeft.  The  doctrine  now  maintained  is  much  more 
peculiar  and  abstract, — that  the  question  depends  altogether  on 
whether  the  heir  of  provision  asking  an  entry,  is  io  any  oBanncr 
related  by  blood  to  the  predeceasing  heir.  This  is  a  very  dif- 
ferent proposition  from  that  advanced  in  the  summons  in  this 
case :  and  I  must  own  that  it  is  a  proposition  for  which  I  can 
find  no  authority  in  the  law.  It  is  in  no  institutional  writer, 
and  in  no  decision  with  which  I  am  acquainted.  Even  the  in- 
cidental opinion,  in  the  case  of  the  Duke  of  Hamilton  against 
Lord  Hopetoun,  is,  as  I  have  understood  that  opinion,  utterly 
at  variance  with  it.  That  seems  to  intimate,  with  reference  to 
the  special  case,  that  the  heirs  called  by  the  charter  claimed  on 
by  the  assignee  of  the  procuratory,  must  all  be  heirs  by  blood 
to  him.  It  happened  that  it  was  so  in  that  case,  which  excluded 
the  point,  and  withdrew  attention  from  the  peculiar  qualification 
of  the  opinion.  I  understood  it  merely  to  indicate,  that  a  tailzie 
by  the  assignee  to  strangers  would  be  a  different  case.  But 
that  is  a  very  different  matter  from  the  plea  in  the  present 
case. 

When  we  look  at  the  authorities,  the  first  thing  which  pre- 
sents itself  is  the  express  doctrine  laid  down  by  Erskine.  The 
question  reserved,  even  if  the  pursuer  be  allowed  to  rid  himself 
of  the  peculiar  conclusion  above  alluded  to,  is  dutinctly  this, 
whether  the  heir  of  a  special  investiture  already  in  the  titles 
derived  from  the  superior  roust  enter  as  a  singular  sueeessor,  if 
he  be  not  an  heir  by  blood  to  the  last  entered  vassal.  Then, 
what  says  Erskine  to  that  doctrine  ?  (Ersk.  IL  7.  7.)  *'  Yet 
where  a  proprietor  entails  his  lands,  the  superior  is  not  entitled 
to  the  composition  of  a  year's  rent  from  every  successive  heir  of 
entail,  who  is  not  heir  of  line  to  him  who  stood  last  infeft,  on 
pretence  that  he  is  a  singular  successor.  The  heir  of  the  last 
investiture  cannot  be  called  a  singular  successor;  and  be  is 
founded  in  a  right  to  demand  an  entry,  upon  payment  to  the 
superior  of  the  sum  due  to  him  by  law,  in  name  of  relief,  upon 
the  entry  of  an  heir."  Then  as  to  Ersktne's  authority,  it  is  true 
he  refers  to  the  case  of  Lock  hart.  I  am  not  satisfied  that  that 
is  not  very  high  authority ;  but  the  first  authority  is  in  Mr  Er- 
skine's  own  work.  He  so  held  it ;  and  to  this  hour  there  is  no- 
thing to  contradict  it.  The  utmost  is  a  permission  to  keep  the 
point  open.  Mr  Bell  is  incorrectly  referred  ta  He  merely 
says  that  the  question  is  undecided.  Then  consider  the  state 
of  the  cases, — Is/,  Lockhart  v.  Denham.  I  think  it  remains  a 
decision  of  great  importance.  Divested  of  specialties,  the  heir 
of  entail  had  taken  a  charter  on  a  procuratory  of  resignation, 
with  a  very  special  elause  of  reservation.  An  attempt  was 
made  to  decide  the  point  on  the  charter,  on  the  ground  of  the 
reservation  being  made  a  condition  in  the  title.  The  real  ques- 
tion there  was,  whether  that  was  consistent  with  law.  It  was 
pleaded  that  the  heir  of  entail  could  not  be  bound  by  the  ae- 
ceptance  of  the  charter  by  another.  But,  besides,  what  power 
had  the  superior  to  insert  the  reservation  if  he  wa«  bound  to 
grant  the  charter  ?  Therefore,  it  could  have  no  effect  but  as  a 
reservation  of  the  ^esfiofi.  The  idea,  in  the  later  cases,  seems  to 
have  been,  that  the  Court  refused  to  acknowledge  it  even  as  s 
reservation,  because  they  found,  that  in  respect  the  entail  had 
been  acknowledged,  the  cbim  would  not  lie.  But  I  doubt  the 
correctness  of  this.  I  suspect  that  the  idea  was,  that  the  im* 
perative  nature  of  the  clause,  once  put  in  the  investiture,  should 
have  been  binding,  being  unreduced.  But  it  may  have  been 
otherwise.  The  Court  may  not  have  regarded  the  reaervatioo. 
But  surely,  if  with  such  a  clause  they  still  held,  or  the  meriim^ 
that  the  heir  of  investiture  was  entitled  to  enter  on  payment  of 
relief  only,  it  is  a  judgment  on  themen/s  of  that  queetiom^  and, 
a  fortiori  in  the  present  case,  where  elearly  the  daose  does  no 
more  than  keep  the  question  open.  For  the  effect  of  the  clause 
is  not  to  qualify  the  charter  or  investiture.  The  superior  could 
not  help  granting  the  charter,  and  the  clause  is  merely  a  eulvo 
by  permission,  to  avoid  discussug  a  question  wbieb  might  be 
unnecessary.  In  the  report  air  Lockhart*s  ease,  tha  pursuer 
argues  on  the  reservation  as  birring  the  defender  (nmuknetilngi 
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pertonali  cbJeeiioHe.  The  defender  merely  aaid  it  wai  of  no 
weight,  because  he  does  not  represent  the  taker  of  the  charter. 
But  be  argues  the  whole  merits  on  the  footing  of  the  question 
being  open.  In  the  later  cases,  all  that  can  be  said  is,  that  the. 
question  was  wai  red  as  unnecessary  to  be  decided.  In  the  case 
of  M'Kenzie,  it  was  a  single  composition  that  was  asked,  and  it 
was  found  not  due,  though  the  entail  had  never  before  been  re- 
cognised, because  the  heir  asking  an  entry  was  the  heir  of  the 
former  investiture.  The  reservation  allowed  was  only  of  the 
claim  on  the  entry  "  of  any  future  heir  of  tailzie,  not  an  heir  of 
the  investiture  prtor  to  the  tailzie**  This  is  not  at  all  what  is 
maintained  here ;  and  it  reserved  also  "  to  the  said  heirs  all  de- 
fences against  the  aame.**  It  is  clear,  that  all  that  was  contem- 
plated was  the  question  of  one  composition  for  the  change  of 
investiture.  The  opinions  reported  by  Lord  llailes  are  not  fa- 
vourable to  the  pursuer.  The  Lord  President  evidently  held 
the  case  of  Lockhart  an  important  decision.  Lord  Gardenston 
and  other  Judges  held  the  same.  Lord  Braxfield  says  nothing 
sgainst  it,  nor  the  Lord  Justice-Clerk.  The  reservation  was 
agreed  to,  to  leave  the  question  open. 

In  the  ease  of  Argyle,  Lord  Dunmore  bad  offered  to  pay  a 
composition,  being  institute.  The  pursuer  required  a  positive 
deelaraiion  that  he  would  not  be  bound  to  enter  future  heirs, 
uot  heirs-male  or  of  line  of  the  person  last  entered,  without  an- 
other composition.  The  defender  offered  a  reservation  of  the 
question^  and  the  question  discusseil  was,  whether  that  was  suffi- 
cient ?  Plainly  it  decided  nothing,  bttt  that  the  pursuer  was  not 
entitled  to  frame  his  charter  in  the  wsy  he  required.  The  ob- 
servation on  Denharo  was,  merely,  that  so  far  as  effect  was 
supposed  to  have  been  denied  to  a  similar  reservation  as  that 
offered,  it  must  have  been  erroneous.  But  it  does  not  appear 
that  effect  was  so  denied  to  it.  It  was  only  denied  to  the  effect 
asked  by'  the  Duke  of  Argyle.  In  the  case  of  Baillie  the  pre- 
cise case  occurred.  But  there  was  this  specialty,  that  a  charter 
had  been  granted  without  any  special  reservation,  and  it  was 
pleaded  the  pursuer  did  not  represent  the  granter  of  the  charter 
but  as  heir  of  en  toil.  It  was  indeed  said  it  would  not  decide 
the  general  question.  But  the  point  of  right  was  decided. 
Lord  Corebottse's  note  is  direct  on  the  very  question.  I  grant 
that  the  question  is  reserved  here ;  but,  though  it  ia  reserved, 
the  question  remains,  how  it  is  to  be  decided  ? — Duke  of  Hamil- 
ton v.  Hopetoun.  The  judgment  in  that  ease  wjis  not  meant 
to  be  adverse  to  the  opinion  in  Buillie.  But  the  case  was  very 
peculiar.  There  was  a  charter  to  Lord  Hopetoun  and  his  heirs 
and  assignees.  A  composition  had  been  paid.  Then  there  was 
an  assignation  to  a  series  of  heirs  in  the  marriage-contract  of  his 
son.  Earl  John,  all  heirs  of  the  assignee's  blood.  There  had 
been  no  acknowledgment  bg  the  superior  of  ang  special  destina- 
tion, and  the  question  was  simply,  whether  one  composition  was 
not  due  for  xhe  first  acknowledgment  of  the  destination  in  the 
deed  of  assignment  ?  That  was  manifestly  an  entirely  different 
question  from  that  which  here  occurs.  Lord  Stair,  in  the  pas- 
sage which  has  been  referred  to,  (B.  II.  t.  3,  §  59,  beginning 
"  as  to  the  first  case,  it  is  a  general  rule,"  &c.),  contemplates 
strangers  a«  well  as  heirs  in  blood  being  members  in  the  consti- 
tution of  the  tailzies  he  is  speaking  of.  And  your  Lordship  re- 
minds me,  that,  if  the  principle  contended  for  were  to  be  sus- 
tained, it  would  throw  the  whole  matter  of  making  up  titles  to 
entailed  estates  into  confusion.  At  present  it  is  impossible  to 
say,  whether  it  be  necessary  for  eytry  heir  who  is  a  stranger 
to  the  beir  last  infeft  to  pay  composition,  or  whether  the  first 
substitute  of  a  new  series  in  blood  should  pay  composition.  It 
is  difficult  to  say  what  would  be  the  result,  if  the  views  of  the 
defenders  were  to  regulate  the  law ;  and  aa  there  are  very  few 
entails  in  which  new  members  are  not  introduced,  whether  every 
substitute  of  a  new  series  in  blood  is  to  be  considered  as  a 
stranger,  or  whether  only  the  first.  Tbe  superior  asks  com^ 
position  on  tbe  succession  of  the  first  member  of  a  new  series, 
but  I  do  not  well  see  whether  every  other  member  is  to  pay 
composition  equally  with  the  first. 

Lord  Meadowbanky  who  was  confined  by  illness, 
communicated  the  following  opinion : 

*'  When  this  case  originally  cane  from  the  Lord  Ordinary, 
tbe  opinion  which  1  bad  formed  concurred  generally  in  tbe 
views  of  that  stated  by  Loid  Mackenzie;  bat  having  since  re- 


considered the  case,  I  have  altered  that  opinion,  and  now  con- 
cur in  the  result  of  that  of  Lords  Cockburn,  Cuninghame, 
Murray  and  Ivory.  And  having  had  an  opportunity  of  very 
deliberately  considering  the  notes  of  the  opinion  which  has 
been  formed  by  the  Lord  Justice- Clerk,  I  find  tbe  grounds  of 
my  own  therein  so  clearly  and  luminously  stated,  that  I  am 
desirous  that  upon  tbem  mine  should  be  understood  to  rest. 
My  absence,  therefore,  from  tbe  deliberations  of  the  Court  can 
be  of  no  importance  to  tbe  parties,  because  it  would  have  been 
impossible  for  me  to  have  added  anything  in  farther  elucidation 
of  bis  Lordship's  judgment." 

The  Court, 

"  In  accordance  with  the  opinions  of  the  majority  of  the  whole 
of  the  consulted  Judges,  find  that  the  pursuer  is  bound  to  re- 
ceive and  give  an  entry  to  the  defender  as  an  heir  of  tbe  in- 
vestiture, on  payment  of  the  ordinary  casualty  of  relief;  and 
remit  to  the  Lord  Ordinary  to  proceed  further  in  the  cause  as  to 
his  Lordship  shall  seem  fit ;  and  find  no  expenses  due  to  either 
party." 

Lord  Ordinary,  Cuninghame. — Act,  Whigham,  Cook ;  James 

M*Innes,  S.S.C..  Agent Alt.  G.  6.  Bell,  A.  C.  Dick;  James 

Peddle,  junior,  W.S.,  Agent F.  Clerk — |  G.D.F.  j 


14/A  February  1842. 

Second  Division (G.D.F.) 

No.  208. — Hepburn,  Petitioner* 

Process — Bankrupt — Trustee — Bond  of  Caotion. 

The  estates  of  a  bankrupt  having  been  sequestrated, 
the  creditors  were  paid  off  by  a  composition  contract ; 
and  the  trustee  thereafter  applied  to  the  Court,  with 
concurrence  of  the  bankrupt,  and  with  consent  of  the 
cautioners  in  the  composition  contract,  to  obtain  exo- 
neration, and  to  have  his  bond  of  caution  delivered  up. 
The  Court,  on  the  report  of  the  Lord  Ordinary,  remit- 
ted to  his  Lordship  to  exoner  the  trustee  and  to  deliver 
up  the  bond  of  caution, — no  balance  appearing  to  be 
due  by  the  petitioner. 

Lord  Ordinary  on  the  Bills,  Ivory f Q.D.F.J 


Uth  Fdnruary  1842. 

Second  Division (G.  D.  F.) 

No.  209— EssoN,  Petitioner. 

Process — Bankrupt— Judicial  Factor — Bond  of  Caution — Sta. 
tute  2  and  3  Vict.  c.  41,  §  14^  The  Lord  Ordinary  on  the 
bills  having,  in  terms  of  the  I4th  uction  of  the  Bankrupt  Act, 
appointed  a  judicial  factor  to  administer  the  estate  of  a  <ie- 
ceased,  in  regard  to  which  sequestration  had  been  applied  for, 
until  it  should  be  awarded,  and  the  proper  officer  appointed, 
held  entitled,  where  there  was  no  balance  due  by  the  factor,  to. 
declare  the  factor  exonered,  and  to  order  his  bond  of  caution 
to  be  delivered  up,'^he  application  for  doing  so  being  pre^ 
tented  by  the  factor  with  concurrence  of  the  trustee  in  theec' 
questration. 

The  petitioner  had  been  appointed  judicial  factor 
by  the  Lord  Ordinary  in  the  Bill- Chamber,  in  the  se- 
questration of  a  deceased  (Wilson),  under  the  I4th 
section  of  2d  and  3d  Vict.  c.  41,  until  sequestration 
should  be  awarded ;  and  with  the  concurrence  of  the 
trustee,  he  applied  "  for  warrant  to  get  up  his  bond  of 
caution." 

Tbe  Lord  Ordinary,  on  a  verbal  report  to  the  Court, 
suggested,  that  as  the  appointment  had  been  made  by 
him  in  the  Bill-Chamber,  he  was  entitled  to  declare  the 
petitioner  exonered,  and  grant  warrant  to  deliver  up 
(he  bondi  as  his  Lordship  considered  that  tbe  trustee's 
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concurrence  in  the  application,  and  adoption  of  the 
accounts,  was  a  sufficient  warrant  for  the  step. 

The  Court  approved  of  this  procedure,  on  the  under- 
standing that  there  was  no  balance  due  by  the  judicial 
factor ;  and  the  Lord  Ordinary  thereafter  granted  war- 
rant for  delivering  up  the  bond  as  craved. 
Lord  Ordinary,  Ivory— |  G.D.F.  | 

XOthJune  1842. 

First  Division (H.  B.) 

No.  210. — Sir  William  Francis  Elliot  a»df  Trus- 
tees, Pursuers,  v.  James  and  George  C leghorn, 
and  John  Wilson,  Defendersy — Et  e  contra* 

Bona  Fide  Possessor — Ciratmstanees  in  which  the  pvrchaters  of 
an  entailed  estate,  afterwards  evicted  from  them,  were  found 
entitled,  under  deduction  of  the  annual  payments  afftctiny  the 
estate,  to  appropriate  the  rents  as  bona  fide  possessors,  up  to 
the  date  when  the  decree  of  eviction  was  affirmed  by  the  House 
of  Lords. 

Sequel  of  case,  ante^  2d  June  1837,  House  of  Lords, 
August  27,  1839. 

By  a  decision  of  the  Court  of  Session,  affirmed  on 
appeal,  the  pursuers  having  succeeded,  on  the  one 
hand,  in  evicting  the  lands  in  question  from  the  de- 
fenders, and  the  defenders,  on  the  other,  in  having 
claims  to  the  amount  of  £12,715  constituted  real  bur- 
dens upon  the  entailed  estate,  it  became  necessary  to 
determine  the  right  to  the  bygone  rents, — ^the  pursuers 
demanding  an  accounting  for  the  rents  from  Sir  Wil- 
liam Elliot's  accession  to  the  estate  in  1812,  or  at  least 
from  the  decree  in  1826  restoring  the  lands  to  the  heirs 
of  entail,  and  the  defenders  claiming  the  rents  (under 
deduction  of  the  burdens  and  debts  affecting  the  estate) 
as  bona  fide  possessors  up  to  1828,  when  they  renounced 
possession  in  consequence  of  the  decree  of  1825  hav- 
ing been  affirmed  by  the  House  of  Lords. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  9<A  FeWuary  1842.— The  Lord  Ordinary  having  beard  par- 
ties* procnretors,  as  well  in  the  process  of  redaction  at  the  in- 
stance of  Sir  W.  F.  Elliot,  as  in  the  process  of  declarator,  re« 
petitioni  &c.,  at  the  instance  of  James  and  George  Cleghorn,  and 
the  trustees  of  the  late  John  Wilson,  upon  the  several  points  still 
remaining  for  decision  between  the  parties,  and  having  made 
avizandum,  and  having  thereafter  resumed  consideration  of  both 
processes,  and  having  bad  special  regard  to  the  previous  judg- 
ments pronounced  therein,  conjoins  the  said  processes,  and  Finds, 
Primo,  That  so  far  as  regards  the  principal  of  all  the  sums  spe- 
cified in  the  judgment  pronounced  by  this  Court  In  the  process 
of  declarator  on  the  S  1st  January  (signed  2d  June)  1887,  and 
affirmed  on  appeal  the  27th  August  1839,  and  which  were  there- 
in  found  and  declared  still  to  form  real  burdens  on  the  entailed 
estate,  it  is  res  jmdicata  that  the  said  sums  were  constituted  real 
burdens,  as  said  is,  to  the  full  extent  of  their  several  amounts, 
as  specified. in  the  said  judgment,  and  to  the  exclusion  of  all  de- 
duction therefrom,  in  respect  of  any  intromissions  bad  by  the  said 
James  and  George  Cleghorn  and  otbert  with  the  rents  or  fruits 
of  the  said  entailed  estate  during  the  period  of  their  remaining 
in  bona  fide  possession  thereof:  Secundo  etseparatim.  Finds,  that 
even  if  the  rights  of  parties  in  this  respect  had  not  been  so  fixed, 
the  said  James  and  George  Cleghorn  and  others  were  entitled,  in 
their  character  of  bona  fide  possessors,  and  according  to  the  rule 
of  law,  that '  borne  fidei  possessor  fructus  perceptos  et  consumptos 
suos  facit,  et  non  cogitur  restituere  consumptos  quantumodo  iis 
sit  facttts  locupletior,'  to  appropriate  and  deal  jfkh  the  whole 
rents  or  fruits  of  the  said  estate  accruing  durirf^^  the  period  of 
their  bona  fide  possession  as  their  own  absolute  and  exclusive 
property,  and  were  not  bound  to  apply  the  same,  either  in  whole 
or  in  part,  is  eztioctioD  of  the  said  real  burdenii  and  are  not  now 


bound  to  allow  deduction  therefor  out  of  the  said  burdens,  or  in 
diminution  of  the  same,  in  aviy  question  between  them  and  the 
said  Sir  W.  F.  Elliot,  or  the  other  heirs  of  entail,  or  the  enUiled 
estate  itself;  Tertio^  Finds,  however,  as  regards  imereu  on  the 
said  sums,  that  the  said  James  and  George  Cleghorn  and  others 
were  bound,  during  the  period  of  their  said  possession,  to  keep 
down  and  discharge  the  same,  so  far  as  their  said  introminsions 
with  the  rents  or  fruits  of  the  estate  afforded  the  means  of  so 
doing,  and  that  thev  are  not  now  entitled  to  hold  the  said  inter* 
est,  or  to  make  efiectual  or  enforce  the  same  as  a  real  burden 
upon  the  said  estate,  to  any  further  extent  than  it  may  be  made 
to  appear  that  the  said  fruits  or  rents  were  insufficient  to  ex- 
tinguish the  same,  nor  at  all,  if  it  ahalt  turn  oat  that  the  said 
rents  or  fruits  were  sufficient,  or  more  than  sufficient,  to  ex. 
ttnguish  the  same :  Quarto,  Finds,  that  in  the  circumstances  of 
this  case,  the  said  James  and  George  Cleghorn  and  others  are  to 
be  held  and  considered  to  have  been  bofin  fide  poHsessora  of  the 
said  estate  up  to  the  2d  May  1828,  being  the  date  of  the  judg. 
ment  of  the  House  of  Lords,  whereby  (in  affirmance  of  the  pre- 
vious judgment  by  the  Court  of  2dd  June  1825),  the  sales  in 
their  favour  were  finally  reduced  and  set  aside.  With  these 
findings,  appoints  the  cause  to  be  enrolled,  that  such  further  order 
may  be  pronounced  therein  as  shall  be  found  necesbary  for  finally 
adjusting  the  accounting  between  the  parties  on  the  principles 
now  laid  down,  and  in  the  meantime  reserves  all  questiona  of 
expenses,  in  so  far  as  not  already  disposed  of- 

*'  iVb/tf.— There  can  be  no  hesitation,  it  is  thought,  upon  two 
of  the  pointa  disposed  of  by  the  interlocutor,  via.,' — I.  That 
Messrs  Cleghorn  and  Wilson  are  entitled  (bow  long  is  a  differ- 
ent question)  to  the  character  and  privileges  of  ^na  fide  posses- 
sors ;  and  2'/,  That,  on  the  other  hand,  they  are  not  entitled,  even 
in  this  character,  to  appropriate  the  annual  fruita  of  the  estate, 
unless  upon  the  condition  of  keeping  down  (so  far  as  the  fruits 
will  go),  its  annual  burdens.  The  last  of  these  points  was  con- 
ceded in  the  debate  by  Messrs  Cleghorn  and  Wilson  themselves. 
The  first  was  substantially  decided  by  the  former  judgment  of 
this  Court  (afterwards  by  the  House  of  Lords),  in  the  question 
of  restitution — the  unanimous  opinion  of  the  (Jourt  being,  *  that 
on  the  faith  of  having  obtained  a  gootl  title  te  the  lands,  they  paid 
the  prices  in  the  manner  set  forth  in  the  records.' 

<*  Another  matter  the  Lord  Ordinary  holds  to  be  scarcely  less 
clear,  viz.,  that  Messrs  Cleghorn  and  Wilson,  in  claiming  the 
rights  of  bona  fide  possessors,  are  under  no  obligation  to  impute 
the  rents  in  diminution  or  extinction  of  the  principal  of  the  debts. 
For,  independently  of  the  former  judgment,  which  declares  these 
debts,  in  their  entire  and  unreduced  original  amount,  to  form 
real  burdens  on  the  estate,  it  is  impossible,  consistently  with  the 
principle  on  which  the  rule  of  bona  fide  perception  and  consump- 
tion rests,  to  arrive  at  any  difl!erent  conclusion.  To  decide  other- 
wise would  be  indeed  to  say,  that  the  bona  fide  possessor  of  an 
estate  can  have  no  f*etiefit  from  his  possession,  so  long  as  any  en- 
cumbrance is  left  to  exist  connected  with  the  estate.  It  would 
give  a  different  operation  to  the  law,  where  the  estate  sold  was 
an  estate  free  from  burden,  and  where  its  real  and  intrinsic  value 
was  destroyed,  or  in  great  measure  reduced  by  debt.  But  this 
would  be  to  prevent  all  the  equities  of  the  case. 

"  In  questions  of  this  kind,  the  principle  is,  that  the  true  pro- 
prietor, in  revindicating  his  estate  from  the  bona  fide  possessor, 
is  entitled  to  have  bark  only  that  estate  which  would  have  be- 
longed  to  him,  if  the  title  on  which  the  adverse  possession  has 
meanwhile  been  supported,  had  never  existed ;— the  bona  fitte 
possessor,  on  the  other  hand,  retaining  and  appropriating  the 
intermediate  fruits,  and  being  bound  to  restore  the  cor/»ttf  or  stock 
of  the  estate,  and  no  more,  such  and  the  same  as  that  estate 
would  have  stood  without  reference  to  any  fruits  it  may  in 
the  meanwhile  have  yielded.  If  the  estate  had  been  diverted 
from  the  true  proprietor  as  a  free  estate,  it  most  be  restored  free. 
But  if,  when  so  diverted,  it  was  a  burdened  or  a  limited  estate, 
the  obligation  to  restore  is  satisfied,  if  it  be  restored  the  same 
burdened  and  limited  estate  which  it  was  received. 

'*  In  fact,  it  is  a  mere  fallacy  in  this  question  of  restltiitioD,  to 
deal  with  the  estate  which  is  to  be  restored  as  a  subject  separate 
and  apart  from  the  burdens  which  affect  it.  An  eatate  which  is 
burdened  to  half  its  value,  is  substantially,  and  in  truth  but  half 
of  the  nominal  estate.  And  to  aay  that  the  bona  fids  possessor, 
who  has  happened,  for  example,  to  possess  for  so  long  a  period, 
as  that  the  rents  or  fruits  intromitted  with  are  equal  in  eumuto 
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amount  to  the  burdening  debti  i«  bound  to  restore  tbe  estate  free 
from  burden,  is  just  to  sny, — Is/,  That  the  possessor  is  to  give 
back  twice  tbe  extent  of  estate  that  he  received ;  and  2d,  That 
during  tbe  whole  period  of  his  possession,  though  he  may  have 
bad  nothing  whatever  but  the  surplus  fruits  to  live  upon,  and 
tbough,  as  regards  these  fruits,  the  law  expressly  says  that  his 
bona  fide  possession  entitled  himyrucfui  suos/aeere,  he  must  yet 
give  back,  not  merely  the  estate  such  as  he  received  it,  but  along 
with  it  the  whole  rents  and  fruits  wbicb  it  may  in  the  meantime 
have  yielded. 

**  Tbe  force  of  these  and  other  timilar  considerations  were  so 
far  felt  in  the  discussion,  that  the  argument  on  Sir  W.  Elliot's 
aide  was  rested  rather  on  the  specialty  which  occurs  in  the  pre- 
sent case — that  the  debts,  as  they  originally  existed  over  the 
estate,  had  here  at  one  time  been  extinguished^  and  were  now 
and  ought  to  be  revived  on  principles  of  equity,— -the  heirs  of 
entail,  it  was  said,  being  in  this  way  placed  in  a  position  which 
entitled  them,  in  answer  to  the  equity  demand  on  the  one  band, 
to  plead  as  a  counter  equity  on  the  other,  that  such  revival  should 
be  allowed  only  to  the  effect  of  reconstituting,  as  a  burden  upon 
tbe  estate,  the  balance  of  the  original  debt,  after  imputing  in 
extinction  or  diminution  the  whole  intermediate  rents  and  pro- 
fits. But  this  is  just  a  repetition  of  tbe  original  fallacy,  in  a 
slightly  altered  shape.  Indeed,  if  it  could  not  be  contended  in 
the  abstract  ease,  that  a  bona  fide  possessor  is  bound  to  apply  tbe 
rents,  not  only  in  keeping  down  tbe  interest,  but  likewie  in  ex- 
tinguishing, so  far  as  they  may  go,  the  principal  of  the  debt,  it 
is  difficult  to  see  how  the  case  can  ever  come,  in  principle,  to  be 
varied,  merely  because  the  debt  which  there  was  thus  no  legal 
obligation  to  extinguish,  has  happened,  by  some  accident,  to  be 
for  a  time, — and  this  in  appearance  only — not  absolutely — but 
in  form — extinguished,—  the  substance  all  tbe  while  remaining 
untouched,  and  the  debt  being  now  at  last  revived  in  statu  quo, 
just  as  if  it  had  never  been  extinguished  at  all. 

"  Accordingly,  the  decision  of  the  Court  in  the  question  of 
restitution  went  expressly  '  to  declare,  that  the  several  sums 
(of  debt)  shall  snbbist  and  be  effectual  as  burdens  on  tbe  estate 
and  tbe  heirs  of  entail,  as  the  debts  to  the  payment  of  which 
they  were  applied  would  have  been,  if  thet  had  not  been 
PAID.' — (Opinion  of  the  consulted  Judges,  p.  6.)  In  point  of 
fact,  several  of  the  debts  were  actually  kept  up  in  statu  quo  by 
assignation ;  while,  as  to  all  the  rest,  they  might  equally  have 
been  kept  up  in  that  shape ;  and  as  it  is,  they  not  only  stand 
replaced  by  the  final  judgments  of  tbe  Court,  but,  '  although 
the  same  have  not  been  kept  up  by  assignation,*  are  declared,  no 
less  thtin  those  *  wbicb  have  been  kept  up  by  assignation,  still 
to  form  real  burdens  on  the  entailed  estate,  to  tbe  same  effect 
(but  no  farther)  as  if  they  had  not  been  so  paid,  and  had  still 
stood  as  outstanding  debts  of  the  estate,  according  to  the  terms  of 
the  deeds  constituting  them,* 

"  The  only  question  upon  which  tbe  Lord  Ordinary  has  felt 
any  hesitation,  is  as  to  ihe  point  of  time  when  Messrs  Cleghorn 
and  Wilsoirs  bona  fides  shall  be  held  to  have  ceased.  On  re- 
viewing tbe  authorities,  however,  he  has  come  to  be  satisfied 
that  the  interlocutor  does  not  go  beyond  what  the  actual  circum- 
stances of  tbe  case  justify,  when  it  extends  tbe  privilege  to  tbe 
date  of  tbe  judgment  finally  reducing  their  title  in  the  House  of 
Mords, 

**  In  point  of  principle,  the  Lord  Ordinary  adopts  implicitly 
tbe  reasoning  of  Lord  Mackenzie  in  bis  note  to  Moir,  I6th 
June  1826.  But  if,  from  principle,  be  turn  to  the  specialties  of 
the  individual  case,  he  thinks  it  impossible  to  hold  that  Messrs 
Cleghorn  and  Wilson,  in  carrying  the  case  to  the  House  of  Lords, 
were  persisting  in  tbe  litigation  with  a  mala  fide  purpose,  or,  in 
short,  that  they  did  anything  which  ought  more  to  affect  their 
character  or  rights  as  bona  fide  possessors,  than  when  in  this 
Court  they  submitted  tbe  Lord  Ordinary *s judgment  tothe  review 
of  the  Inner- House,— they  having,  in  both  cases  alike,  as  their 
sole  end,  the  perfectly  reasonable  and  legitimate  object  of  ob- 
taining a  reversal.  ^ 

*'  After  all,  it  is  thought  tbe  present  question  has  more  of 
speculative  than  of  practical  importance  to  the  parties.  For, 
even  taking  the  statement  in  Sir  William  Elliot's  answers  to 
Cleghorn  and  Wilson's  minute,  it  is  apparent  that  in  the  outset, 
and -for  a  very  long  period,  the  rents  of  tbe  property  were  in* 
sufficient  to  meet  even  the  interest  of  the  debts  in  question. 


It  is  disputed  whether  they  were  more  than  sufficient  to  meet 
that  interest  down  to  tbe  very  end.  But,  granting  there  did 
come  at  last  to  be  a  surplus,  it  is  thought  this  could  only 
have  been  for  a  short  period,  and  of  no  great  amount,  so  that 
in  all  probability  it  must,  in  any  view,  have  been  more  than 
swallowed  up  by  the  original  deficit  Even  supposing  tbe 
period  of  bona  fides  to  have  ceased  with  the  judgment  of  the 
Court  in  June  1825,  if,  as  is  said  by  Cleghorn  and  Wilson, 
their  last  intromission  with  the  rents  was  at  tbe  Martinmas 
term  of  1827,  this  would  leave  but  a  difference  of  two  years, 
or  two  years  and  a-balf,  between  tbe  parties.  It  is  not  thought 
that  any  supposed  excess  of  rents  over  the  interest  during  this 
short  period,  especially  if  allowance  be  first  made  for  the  deficit 
of  earlier  years,  can  be  such  as  to  make  it  expedient  for  either 
party  to  continue  the  litigation." 

The  pursuers  reclaimed,  and  the  Court  pronounced 
the  following  interlocutor : 

**  Recal  the  third  finding  in  the  interlocutor  reclaimed  against 
as  unnecessary,  in  respect  that  Messrs  Cleghorn  and  Wilson  do 
not  claim  interest  on  the  debts  affecting  the  estate  till  af);er  the 
term  of  Martinmas  1827 :  Quoad  ultra,  adhere  to  the  interlo- 
cutor of  the  Lord  Ordinary,  and  refuse  the  desire  of  tbe  reclaim- 
ing note ;  reserving  tbe  question  as  to  the  expense  of  this  dis- 
cussion for  subsequent  decision." 

Lord  Ordinary,  Ivory. —  Act,  Anderson,  Neaves;  Home  and 
Rose,  W.S.,  Agents. — Alt,  Rutherfnrd,  Putton  ;  Robert  Smith, 
W.S.,  Agent.^B,  Clerk |  H.  B.] 


lOthJune  1842. 
Second  Division. — (G.D.F.) 

No.  211.  —  The  Earl  of  Moray,  Advocator,  v, 
Charles  Pearson  (ForsytKs  Trustee)^  and  W. 
H.  Platfair,  Respondents* 

Jurisdiction — Sheriff  Court — Heritable — Superior  and  Vassal 
— A  superior  feued  out  certain  stances  for  street  building  in 
Edinburgh,  according  to  a  plan  which  delineated  the  size  and 
position  of  the  feus  with  reference  to  one  another,  and  to  the 
street  and  other  buildings,  but  owing  to  some  error,  the  line  of 
street,  as  delineated  on  the  plan,  came  afterwards  to  be  shifted 
eight  or  ten  feet  backwards  from  the  line  drawn  thereon ;  ihe 
consequence  of  which  was,  that  if  the  feuar  was  obliged  to 
build  according  to  his  agreement,  his  buildings  would  now  en- 
croach on,  and  stand  eight  or  ten  feet  within  the  line  of  street 
as  laid  out  and  completed  subsequent  to  the  date  of  agreement^ 
and  before  these  particular  feus  had  been  built  on,  T*he  supe- 
rior  brought  an  action  in  the  Sheriff  Court,  under  the  penalty 
clause  in  the  agreement  for  neglecting  to  build,  to  have  the 
feuar  ordained  fortkwitn  to  erect  his  buildings,  and  he  made 
offer  to  give  the  feuar  the  exact  superficial  area  he  had  boT" 
gained  for,  by  substituting  an  additional  piece  of  ground  behind 
— Held  that  the  circumstances  of  the  case  raised  a  question  of 
heritable  right  and  title,  which  could  not  be  competently  dis- 
cussed  in  the  Sheriff  Court. 

The  Earl  of  Moray  and  his  commissioner  raised  an 
action  in  1832  before  the  SherifiT of  Edinburgh,  in  which 
it  was  set  forth,  that  some  time  ago  his  Lordship  feued 
out  his  lands  of  Drumsheugh  under  articles  and  condi- 
tions of  roup,  dated  in  1 822,  by  which  it  was  provided 
that  the  feuars  should  finish  their  houses  betwixt  and 
the  term  of  Whitsunday  1825,  under  a  penalty  of  £100: 
That  by  missives  entered  into  with  Messrs  George  and 
John  Forsyth  in  1824,  they  feued  the  stances  88,  89 
and  90,  in  Great  Stuart  Street,  as  marked  on  the  feu- 
ing  plan, — one  of  which.  No.  89f  was  conveyed  to  Mr 
Playfair,  architect, — and  were  taken  bound  to  build  the 
cellars,  lay  the  drains  and  street  pavement,  &c.,  when 
so  directed,  all  in  conformity  with  designs  to  be  fur- 
nished by  his  Lordship's  architect :  That  notwithstand- 
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ing  of  the  obligations  incumbent  on  Messrs  Forsyth, 
the  same  were  not  implemented,  and  the  areas  so  feued 
out  in  Great  Stuart  Street  were  stilt  unbuilt  on  by  them, 
and  concluding,  accordingly,  that  the  defenders  '*  ought 
and  should  be  decerned  and  ordained  immediately  to 
commence  to  erect  dwelling-houses  and  buildings  on 
the  foresaid  areas  or  stances,  Nos.  88,  89  and  90,  in 
Great  Stuart  Street,"  and  "  to  proceed  with  and  com- 
plete the  said  dwelling-houses  and  buildings  on  said 
stances  or  areas,  within  such  time  as  I  may  fix,  or  with- 
in such  time  as  may  be  reported  by  competent  persons 
to  be  reasonable  for  completing  the  same  in  terms  o^ 
and  agreeable  to,  the  foresaid  articles  of  roup,  and  re- 
lative missives  of  feu ;  reserving  action  at  the  pursuer's 
instance  against  the  said  defenders  for  all  loss  and  da- 
mage sustained,  or  that  may  be  sustained,  by  the  noble 
pursuer,  and  penalty  in  and  through  the  defenders' 
failure." 

In  the  course  of  the  procedure  the  pursuers  made 
offer  to  give  the  defenders  the  exact  superficial  area 
which  they  had  bargained  for,  which  they  were  enabled 
to  effect  by  arrangements  with  the  neighbouring  feuars, 
who  had  agreed  to  give  up  certain  portions  of  their 
ground,  but  in  this  way  the  areas  would  have  been 
shifted  considerably  backwards. 

The  respondents,  who  had  hitherto  paid  no  feu-duty, 
resisted  this  action,  explaining,  that  while  the  pursuer 
required  them  to  proceed  to  build  upon  the  stances, 
he  was  not  able  to  give  delivery  and  possession  of  the 
different  areas  marked  off  on  the  ground  plan  as  cor- 
responding to  their  numbers,  and  which  they  had  bar- 
gained for.  A  portion  of  these  areas  to  the  front,  to 
the  extent  of  several  feet,  from  the  negligence  of  the 
party  employed  by  the  pursuer  to  stake  off  the  ground 
to  the  different  feuars,  had  been  occupied  by  the  street 
in  Ainslie  Place  and  Great  Stuart  Street,  and  the 
pursuer  was,  from  that  circumstance,  unable  to  give 
the  particular  feus  by  eight  or  ten  feet;  and  they 
averred,  that  if  they  were  now  to  build  according  to 
the  plan,  the  front  line  of  the  houses  would  stand  from 
eight  to  ten  feet  into  the  street  or  pavement  of  Great 
Stuart  Street.  But  the  feuing  plan,  in  reference  to 
which  they  contracted,  pointed  out  the  precise  bound- 
aries of  the  different  areas  or  stances  for  the  street 
houses,  with  the  back  ground  of  each,  and  also  set  off 
and  appropriated  certain  stable  ground  behind,  which, 
it  was  specially  stipulated,  should  be  applied  to  no  other 
purposes  than  for  stables,  coach-houses  and  washing- 
houses,  and  that  the  same  should  be  sold  only  to  those 
who  wished  that  accommodation,  and  to  which  the  feuars 
were  to  have  access  from  their  back  ground,  along  a 
lane  four  feet  wide.  It  had  been  proposed,  however,  to 
substitute  other  areas  of  equal  superficial  extent,  viz.,  by 
extending  the  feus  backwards  from  the  now  street  line 
into  the  ground  appropriated  by  the  plan  for  the  stabling 
accommodation ;  but  this,  it  was  averred,  could  not  be 
properly  done  without  in  the  first  place  encroaching 
on  the  neighbouring  feuars  on  the  sides  (whose  permis- 
sion, however,  had  been  obtained),  and  also  diminishing 
the  stable  ground  and  access  thereto,  which  the  feuars 
were  entitled  to  resist.  They  accordingly  pleaded^ 
that  they  could  not  be  compelled  to  implement  their 
part  of  the  agreement,  since  the  pursuer  was  unable  to 
implement  his  i  and  that  they  were  not  bound  to  take 


a  different  area  or  areas  from  those  for  whicii  they 
bargained.' 

The  Sheriff  remitted  to  Mr  Grainger,  civil-engineer, 
to  make  out  a  plan,  and  report, 

"  Iff/,  Whether  the  said  feuing  plans  and  articles  of  roup  pro- 
fessed CO  exhibit  to  intending  feuars,  the  precise  boundaries  and 
dimensions  of  the  areas  and  back  grounds,  and  of  the  stable 
ground  referred  to?  2<//y,  Whether  the  defenders  have  obtdned 
these  precise  boundaries  and  dimensions  of  areas  and  back 
grounds,  and  whether  the  pursuer  has  allotted  the  stipulated 
extent  and  boundaries  (if  there  were  such)  of  stable  ground  be- 
sides the  stipulated  lane,  or  to  what  extent  they  differ,  or  aie 
deficient  ?  3(//y,  Whether  the  pursuers  can  btill  give  the  stipu- 
lated areas,  back  grounds,  stable  ground,  and  lane,  in  terms  of 
the  feuing  plan  and  articles  of  roup,  and  generally  to  report  on 
the  facts  in  dispute  betweei  the  parties,  in  articles  2d,  4th,  5ch, 
9lb,  and  10th  of  the  defenders*  condescendence,  No.  15,  and  in 
the  answers  to  these  articles,  and  that  with  his  earliest  conve- 
nicncy." 

Mr  Grainger  reported  affirmative  on  the  first  query. 
In  regard  to  the  second,  he  stated  that  the  feuars  had 
got  the  precise  length  in  front,  but  that  there  was  a 
considerable  deficiency  in  the  back  ground,  which  he 
specified ;  that  the  feus,  if  built  on  as  shown  on  the 
plan,  would  trench  several  feet  on  the  adjoining  feuars, 
at  the  sides ;  and  that  if  the  back  ground  of  the  feus 
in  dispute  was  made  to  the  depth  shown  on  the  plan, 
the  difference  would  be  eighty-two  yards  on  the  three 
feus.  In  answer  to  the  third  query,  the  reporter  stated, 
that  the  pursuers  could  still  give  an  equal  quantity  of 
ground  as  the  stipulated  area  and  back  ground,  but 
this  could  only  be  done  by  encroaching  upon  Mr 
Drysdale's  feu  on  the  east,  Mr  Ness's  feu  on  the  west, 
and  the  ground  appropriated  on  the  feuing  plan  for  the 
stables  on  the  south,  by  altering  the  position  of  the 
lane,  which  was  to  be  carried  along  the  back  of  the  feus 
on  the  south  side  of  Great  Stuart  Street,  and  part  of 
the  west  side  of  Randolph  Crescent 

Thereafter  a  great  variety  of  procedure  took  place, 
and  both  parties  adduced  a  proof  of  their  averments 
bearing  on  the  understanding  of  parlies,  their  acquies- 
cence, the  staking  off  of  the  ground,  &c.  &C.,  and  other 
questions  which  are  not  at  present  in  question. 

The  Sheriff  pronounced  the  following  interlocutor : 

•<  Edinburgh,  25lh  November  1840.— The  Sheriff  having  re- 
sumed  consideration  of  the  cause,  with  Mr  Smith*s  report,  ob- 
jections thereto,  and  whole  process.  Sustains  the  defences,  as- 
soilzies the  defenders  from  the  conclusions  of  the  action,  reserving 
to  the  pursuer  his  right  to  insist  in  a  competent  sction  against 
the  defenders,  in  respect  of  their  alleged  acquiescence  in  the  de- 
viations from  the  original  feuing  plan,  or  their  obligation  to  ac- 
cept  the  ground  offered  in  lieu  of  other  portions  of  the  areas  in 
question,  and  to  them  their  defences  as  accords :  Finds  the  pur- 
suers liable  in  expenses,  allows  an  account  to  be  given  in,  and 
when  lodged,  remits  the  same  to  the  auditors  for  taxation,  and 
decerns  accordingly."  (Signed)        '*  GaAH<iU  Spei&s.** 

**  Note, — This  action  is  raised  for  implement  of  a  penal  obli- 
gation in  the  contract  of  sale  between  the  parties. 

**  The  pursuers,  by  missives  of  sale,  sold  to  the  defenders  two 
building  stances  or  areas  in  Great  Stunrt  Street,  delineated  on  a 
feuing  plan  of  these  grounds,  and  the  defenders  became  bound  to 
implement  certain  obligations  referred  to  in  the  missives  and  re- 
lative articles  of  roup,  one  of  which  is  to  build  houses  on  these 
areas.  It  is  to  enforce  this  obligation  that  the  action  is  brought. 
The  defence  is,  that  the  pursuers  are  unable  to  Implement  their 
part  of  the  contract  bv  giving  the  defenders  possession  of  tho 
two  areas  purchased  by  them.  It  is  proved  by  Mr  6rainger*s 
report  that  there  is  a  very  material  difference  both  in  the  bound- 
aries and  io  the  extent  of  the  areas,  Nos.  88  and  W,  as  delineated 
on  the  plan  referred  to  in  the  missives  of  sale,  and  the  actual 
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boundariet  and  contents  of  these  areas  respectively.  But.  as  the 
action  is  laid  upon  the  miuives  qfsale,  it  is  thought  that  the  pur* 
suers  are  not  entitled  to  enforce  a  penal  obligation  arising  under 
the  contract,  unless  they  implement  the  obligation  incumbent 
upon  them.  It  is  not  denied  that  the  pursuers  cannot  now  put 
the  defenders  in  possession  of  the  precise  areas  purchased  by 
them.  But  they  have  proposed,  in  the  course  of  the  action,  to 
give  ground  equal  in  extent  to  that  taken  away,  and  which,  in 
the  opinion  of  Mr  Smith,  the  reporter,  would  answer  the  defen- 
ders equally  well.  The  Sheriff  does  not  think  that  this  proposal 
to  alter  the  boundaries  of  the  feu,  and  to  substitute  one  piece  of 
ground  for  another,  can  competently  be  entertained  under  the 
conclusions  of  this  summons.  Neither  does  be  think  it  neces« 
sary  to  express  any  opinion  in  reference  to  the  defenders*  alleged 
acquiescence  in  the  altered  boundaries  of  the  feu,  in  consequence 
of  the  line  of  Great  Stuart  Street  being  staked  off  before  the 
date  of  the  sale.  This  majr  be  the  subject  of  another  action  at 
the  pursuers*  instance ;  but  in  so  far  as  respects  the  present  pro* 
ceedings,  he  is  inclined  to  regard  that  fact  as  adverse  to  the  pur- 
auers.  For  if  the  position  and  extent  of  the  areas  were  actually 
altered  before  these  were  sold  to  the  defenders,  these  alterations 
ought  to  have  been  stated  in  the  missive  of  sale,  and  described 
in  the  feuing  plan.  But,  on  the  conirary,  the  missives  refer  to 
the  original  plan,  and  the  summons  is  laid  on  these  missiveSt 
without  reference  either  to  these  alterations  or  to  the  defenders* 
alleged  acquiescence  in  them. 

"  Betides,  the  SherilT  thinks  it  is  a  very  doubtful  matter  whe- 
ther he  has  nny  jurisdiction  to  determine  that  the  defenders  are 
bound  to  hold,  as  included  in,  or  comprehended  by,  the  missives 
of  the  sale,  the  ground  now  offered  to  them.** 

The  pursuers  then  advocated,  pleading — That,  under 
the  whole  circumstances  of  the  case,  the  defenders,  as 
feuarsy  were  bound  to  implement  the  articles  and  con- 
ditions of  roup,  and  relative  missives,  so  far  as  appli- 
cable to  the  areas,  Nos.  88  and  90  (89  being  vested  in 
Mr  Playfair),  and  consequently  they  were  bound  to 
erect  the  dwelling-house  and  buildings  on  the  said 
area,  and  to  complete  the  same  in  terms  of  the  conclu- 
sions of  the  summons.  The  summon^  was  in  itself 
regular  and  formal,  and  applicable  to  the  actual  cir- 
cumstances of  the  case,  and  the  advocators  were  en- 
titled to  obtain  decree  under  it  without  the  necessity 
of  bringing  any  new  action,  either  in  the  Sheriff  Court 
or  in  the  Court  of  Session.  The  alleged  deviations 
from  the  feuing  plan,  founded  on  by  the  defenders, 
were  altogether  trifling  and  insignificant ;  and,  even  if 
they  had  been  stated  by  them  immediately  after  their 
bargain  was  concluded,  would  have  afforded  no  ground 
for  their  resiling  from  it.  Much  less  could  the  al- 
leged deviations  afford  any  good  defence  against  the 
present  action,  which  was  not  brought  until  the  defen- 
ders had  held  the  areas  in  question  for  many  years, 
without  takii^  any  steps  whatever  for  reducing  their 
contract,  or  making  any  complaint  or  remonstrance  re- 
specting it.  Even  supposing  that  the  alleged  devi- 
ations were  of  any  importance,  the  defenders  were 
barred  from  founding  upon  them  by  the  facts  establish- 
ed by  the  proof,  upon  which  the  Sheriff- substitute's 
interlocutors  of  25th  October  1837,  and  17th  January 
1838,  were  mainly  founded.  The  advocators  would 
have  been  entitled  to  decree  in  terms  of  their  libel, 
even  independently  of  the  offer  (to  give  a  substitute) 
on  pages  5,  13  and  14,  of  the  revised  answers:  But 
that  offer,  and  the  power  and  willingness  of  the  pur- 
suers to  fulfil  it  in  its  fullest  extent,  as  established  under 
the  investigations  which  tooic  place  subsequent  to  the 
interlocutor  of  28th  March  1838,  were  of  importance, 
as  proving  that  the  defenders  had  no  real  grievance 
of  wliich  to  complain,  and  that  they  were  actuated  only 


by  an  unwarrantable  desire  to  get  rid  of  the  contract 
deliberately  entered  into. 

The  respondents  pleaded — That  the  case  and  pleas 
attempted  to  be  raided  by  the  pursuer  in  this  process, 
could  not  be  competently  raised  or  maintained  under 
the  libel.  The  main  plea  or  demand,  under  which  he 
insisted  that  the  defenders  wore  bound  to  accept  of  the 
ground  professed  to  be  offered  to  them  as  a  surrogate 
or  substitute  for  the  ground  referred  to  in  the  original 
missives,  could  not  be  competently  raised  or  maintain- 
ed before  the  Sheriff  Court,  but  only  in  a  process  of 
declarator  before  the  Supreme  Court,  to  which  the 
other  feuars,  as  being  interested  in  the  question,  be- 
hoved to  be  made  parties.  The  offer  was  not  such  as 
the  defenders  could,  in  any  circumstances,  be  bound 
to  accede  to,  and  this  in  respect  of  the  nature  and 
effects  of  that  offer,  as  found  and  reported  upon  by  Mr 
Grainger,  whose  report  was  now  binding  and  conclusive 
against  the  pursuer.  Nothing  was  proved,  or  even 
averred  by  the  pursuer,  in  the  course  of  the  proceed- 
ings, sufficient  either  to  bar  the  defenders  of  any  of 
their  defences,  or  to  prove  that  they  were  bound  to 
take  the  ground  offered,  either  in  respect  of  implied 
agreement,  acquiescence,  or  otherwise. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  15M  December  1841. — The  Lord  Ordinary  having  heord 
counsel  in  this  advocation,  and  thereafter  considered  the  record 
jsnd  proceedings  in  the  Iiifeiior  Court,  approves  of  the  interlo- 
cutors of  the  Sheriff  complained  of,  and  therefore  repels  the 
reasons  of  advocation,  and  remits  the  case  to  the  Sheriff  sisip/i- 
ciier,  and  decerns ;  Finds  the  respondents  entitled  to  expenses, 
as  the  same  may  be  taxed  by  the  auditor,  and  decerns. 

**  Note — Upon  the  best  consideration  which  the  Lord  Ordi- 
nary has  been  able  to  give  this  and  the  relative  case  of  Mr 
Playfair,  he  is  of  opinion  that  the  objections  to  the  action  sos* 
tained  by  the  Sheriff  are  insuperable. 

"  The  object  of  this  action,  which  was  brought  before  the 
Sheriff  of  Edinburgh,  was  to  enforce  the  stipulations  in  certain 
missives  of  fen  entered  into  by  the  defenders,  Messrs  Forsytb, 
in  1824,  relative  to  the  specific  stances,  Nos.  88  and  00  of  the 
feuing  plan  of  Lord  Moray's  grounds  in  Great  Stuart  Street, 
and  No.  94,  in  Ainslie  Place,  and  the  action  concludes  that  the 
defenders  shall  forthwith  be  ordained  '  to  proceed  with  and 
complete  the  dwelling-houses  on  eaid  glances,'  kc  &c.,  *  agree- 
able to  the  foresaid  articles  of  roup,  and  relative  wUa$ive§  of 
feu.*  A  separate  action  with  the  same  conclusions  was  also 
brought  before  the  Sheriff  against  Mr  W.  H.  Playfair,  architect, 
who  acquired  a  right  from  Messrs  Forsyth  to  the  lot  No.  89,  as 
delineated  on  the  said  plan.  Both  these  actions  have  been  in 
dependence  before  the  Sheriff  since  1833. 

**  The  defenders  pleaded,  that  some  time  after  the  date  of 
these  missives,  they  discovered  that  Great  Stuart  Street,  as 
now  open  to,  and  used  by  the  public,  had  not  been  laid  off  in 
the  precise  direction  laid  down  in  the  original  feuing  plan  of  the 
Drurosbeugh  grounds,  referred  to  in  the  missives  and  articles 
of  roup ;  that,  on  the  contrary,  the  street,  as  now  formed,  is 
considerably  more  to  the  south  than  it  should  have  been  ac- 
cording to  the, /evin^p/an;  and  they  maintained,  that  as  they 
have  hiiheito  got  no  poisesMion,  and  paid  uo  feu-duty,  there  is  no 
completed  contract  between  them,  and  that  they  are  not  bound 
to  take  areas  in  any  different  position  from  those  laid  down  in 
the  feuing  plan. 

**  The  noble  pursuer  rejoined,  that  the  deviation  was  trifling, 
and  that  be  was  willing,  and  bad  it  in  his  power  to  give  the 
defenders  possension  of  an  area  of  eguai  dimengkme  behind  the 
south  line  of  the  street,  as  now  lined  off,  and  a  consent  to  that 
effect  from  some  of  the  neighbouring  feuars  was  produced,  at  a 
certain  stage  of  the  proceedings  in  the  Inferior  CourL  Thia 
accordingly  has  led  to  a  wide  inquiry  before  the  Sheriff.  In 
the  first  instance,  Mr  Grainger  reported  that  the  street,  as 
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formed.  Is  eight  feet  fiuthcr  loiitb  fban  the  line  of  the  ttreet 
laid  down  in  the /euing  ptan  ;  and  Mr  Smitb.  architect,  report- 
ed that  the  superior  csn  still  give  as  much  ground  to  the  south 
of  the  present  line  of  the  street  as  the  original  plan  exhibits, 
and  that,  in  his  opinion,  the  areas  with  the  new  boundaries  will 
be  as  Yaluable  in  all  points  to  the  feuars,  as  the  areas  delineated 
on  the  original  plan.  This  appeared  to  the  former  learned 
Sheriff  (Mr  Dufi),  and  to  bis  intelligent  substitute  (Mr  Mathe- 
son),  to  be  sufficient  to  entitle  the  noble  pursuer  to  decree  in 
terms  of  bis  libel.  But  the  present  Sheriff-depute  was  of  opi- 
nion that  the  ascertained  state  of  the  facts,  as  to  the  partial 
change  in  the  situation  of  the  areas  since  the  feuing  plan  was 
made  out,  render  it  quite  impossible  to  give  decree  in  terms  of 
the  present  libel  as  framed ;  while  he  entertained  doubt  as  to 
the  jurisdiction  of  the  Sheriff  to  trjr  the  question  in  anj  shape, 
which  the  state  of  the  facts,  as  disclosed  by  the  inrestigations 
in  this  cause,  may  require.  The  Sheriff,  therefore,  by  his  in- 
terlocutor of  25th  NoTember  1840,  assoilzied  the  defenders,  to 
which  he  added  a  note  explanatory  of  his  views.  The  Lord  Or- 
dinary feels  himself  bound,  on  every  rule  of  law  and  form  appli- 
cable to  the  case,  to  affirm  the  judgment  under  review,  on  the 
following  grounds : — 

'*  I.  In  tbe/rs/  place,  it  is  conceived  that,  from  the  course 
which  the  discussion  and  inquiries  in  this  cause  took,  the  case 
resolved  into  a  question  totally  incompetent  in  the  Sheriff 
Court.  There  can  be  no  doubt  that  the  Court  of  the  Judge 
Ordinary  is  competent  to  entertain  all  cases  of  personal  obliga- 
tion, though  constituted  by  contracts  or  agreements  respecting 
heriiable  estates,  on  which  ground  actions  are  daily  brought  be- 
fore the  Sheriff  for  payment  of  feu-duties  and  annualrenis,  and 
fulfilment  of  other  obligations  constituted  by  contracts  peculiar 
to  heritage.  But  even  in  cases  of  that  description,  the  Sheriff 
could  not  proceed  to  trv  or  to  enforce  a  personal  obligation,  if 
any  fair  doubt  were  raised  as  to  the  completion,  and  validity, 
and  subsistence  of  the  contract  itself,  of  which  the  personal  ob- 
ligation was  only  an  aeeestory.  The  validity  of  all  contracts 
respecting  heritage,  when  challenged,  can  be  tried  in  the  Su- 
preme Court  alone ;  and  the  Judge  Ordinary  cannot  declare^ 
and,  still  less,  he  cannot  adjust  a  disputed  contract  relative  to 
a  real  estate,  incidentally ,  to  enable  him  to  give  effect  to  the 
subordinate  and  personal  obligations  in  the  contract.  Cases 
may  indeed  be  figured,  in  which  parties,  for  the  purposes  of 
delay,  may  prelend  to  deny  a  contract  concluded  in  the  roost 
formal  manner,  and  long  ago  followed  with  possession ;  but  the 
present  case  manifestly  does  not  fall  within  that  class. 
^  "  Here  the  defenders  pleaded  that  they  had  not  got  posses- 
sion ;  that  they  had  paid  no  feu-duty ;  and  that  they  held  the 
missives  of  feu  abandoned,  or  incapable  of  fulfilment ; — and  the 
superior  admitted  so  far  that  the  contract  was  not  yet  com- 
pleted, and  offered  to  give  the  defenders  an  equivalent  of  other 
ground  in  lieu  of  a  part  of  the  original  subject  delineated  on 
the  feuing  plan ;  and  these  specialties,  it  is  manifest,  unavoid- 
ably  raised  an  important  question  of  heritable  right  and  title  to 
be  constituted  In  the  competent  court,  which  precluded  the  su- 
perior from  suing  before  the  Judge  Ordinary  for  implement  of 
the  personal  obligations  of  a  contract,  as  yet  incomplete  and  ii»- 
adjusted. 

**  It  was  strenuously  contended  that  the  defenders,  by  build- 
ing the  cellars  in  front  of  their  lots,  had  taken  possession  of  the 
feus  as  at  present  lined  off,  and  that  this  was  an  homologation 
of  the  alleged  deviation,  which  bound  the  defenders  to  accept 
of  the  lots  as  now  altered.  But  that  very  question  is  as  clearly 
within  the  class  of  those  exclusively  appropriated  to  the  Su- 
preme Court  as  any  which  can  arise.  If  the  missives  per  se 
were  insufficient  to  constitute  a  final  contract  binding  the  feuars 
to  take  the  areas  as  now  laid  off,  it  is  for  the  Supreme  Court 
alone  to  find  and  declare,  in  a  proper  declarator,  whether  the 
feuars,  in  respect  of  their  possession,  had  acceded  to  a  different 
arrangement,  and  are  bound  to  take  a  charter  to  areas  contain- 
ing boundaries  in  some  respects  different  from  those  specified 
In  their  missives.  Indeed,  if  such  pleas  as  were  entertained  for 
a  time  In  the  Sheriff  Court,  in  the  present  case,  can  be  compe- 
tently tried  before  the  Judge  Ordinary,  every  possible  dispute 
that  can  occur  between  the  sellers  and  purchasers  of  landed 
estates  respecting  the  import  and  extent  of  the  contract,  may  be 
equally  brought  In  every  Sheriff  Court  in  Scotland.     Such  a 


doctrine,  it  is  apprehended,  would  be  eoDtrary  to  the  priDdplet 
and  practice  of  the  law,  hitherto  acted  on,  io  all  analogous 


"II.  In  the  next  place,  even  if  the  Sheriff  had  poaaeased  ju- 
risdiction to  try  the  question,  to  which  all  the  later  inquiries 
and  reports  in  his  Court  were  directed,  it  is  supposed  that  a 
decree  '  ta  lerau  o/the  libel*  as  framed,  would  be  quite  inept 
and  useless  to  the  noble  pursuer.  The  conclusion  of  the  libel 
is,  that  the  defenders  shall  be  decerned  and  ordained  *  imme- 
diately to  commence  to  erect  dwelling-houses  and  buildings  on 
the  foresaid  areas  or  stances,  Nos.  88,  89  and  90,  in  Great 
Stuart  Street,'  kc  ftc,  '  ta  terwu  of,  and  agreeable  to,  ihefore- 
said  articles  of  roup  and  wussive  of  feu,*  The  libel  is  thus 
founded  on  the  articles  of  roup,  and  these  again  bear  reference 
solely  to  the  onginaHfeuing  plan  ;  but  a  decree  in  these  terms 
would  not  avail  the  superior,  and  is  not,  it  is  presumed,  the 
decree  which  he  latterly  required,  as  the  whole  investigations 
before  the  Sheriff  related  to  the  practicability  of  the  superiors 
giving,  and  of  the  feuars  taking,  lots  which  (at  least  as  to  a 
part  of  their  area  and  boundaries)  will  be  different  from  the 
feuing  plan.  No  doubt,  the  learned  and  worthy  Sheriff  who 
preceded  the  present  Judge  Ordinary,  pointed  at  a  decree  against 
the  feuars  to  erect  buildings  within  the  areas,  as  now  altered 
and  proposed  to  be  laid  off,  and  not  according  to  the  correct 
boundaries  of  the  feuing  plan ;  but  upon  the  principles  laid 
down  by  the  House  of  Lords  in  the  late  case  of  Stuart  and 
Gloag  (1  Robinson's  Reports,  721),  it  Is  apprehended  that  de- 
cree could  not  have  been  granted  by  any  court  in  theee  terms, 
under  the  conclusions  of  the  summons  in  the  present  action. 

"  On  these  grounds,  the  Lord  Ordinary  has  come  to  the 
same  conclusion  as  the  Sheriff  in  his  last  judgment  on  the 
merits.  The  learned  Judge,  no  doubt,  states  that  he  consider- 
ed the  present  as  an  action  for  the  enforcement  of  penal  obliga- 
tions in  a  contract  of  feu  :  but  the  Lord  Ordinary  cannot  take 
that  view  of  the  case.  He  holds  that  the  obligations  sought  to 
be  enforced  were  ordinary  and  reasonable  covenants,  similar  to 
those  which  in  general  occur  in  mutual  contracts  of  this  de- 
scription near  large  towns.  Still,  whatever  may  be  V^e  nature 
of  the  stipulations,  implement  of  them  must  be  sought  in  an  ac- 
tion properly  libelled  to  meet  the  specialties  of  the  case,  and 
pursued  before  the  Court,  which  has  an  exclusive  jurisdiction  in 
the  constitution  uf  heritable  rights. 

"  The  Lord  Ordinary  has  superseded  the  advocation  against 
Mr  Planfair  at  present,  as  his  pleas  are  necessarily  the  same 
with  those  of  his  authors,  Messrs  Forsytha,  and  one  discussion 
on  review  may  suffice  for  both  parties." 

The  advocators  reclaimed ;  bu(  the  Court,  consider- 
ing that  the  action  was  incompetent  in  the  Sherifif 
Court,  adhered  to  the  Lord  Ordinary's  interlocutor. 

Lord  Ordinary,  Cuninghame. — For  Forsyths^  G.  6.  Bell, 
Maitland;  Gibson- Craigs,  Dalsiel  and  Brodie,  W.S.,  Agents^ 

— For  Playfair,  Rutherfurd  ;  ,  Agent Alt. 

Dean  of  Faculty  (Wood).  Walker;  Walker  and  Melville,  W.S., 
Agents F.  Clerk [G.D.F.| 


lO^A  June  1842. 

Second  Division (G.  D.  F.) 

No.  212. — The  Right  Honourable  Thomas  Alkx- 
ANDEB  Lord  Lovat,  Pursuer,  v.  Abchibald  T. 
F.  Fraseb,  Defender. 

Resting-Owing — Meliorations — Entail. 

The  pursuer  brought  this  actiop  against  the  defender, 
concluding  for  payment  of  £1066,  alleged  to  have  been 
found  due  to  him  by  the  defender  for  certain  claims,  ac- 
cording to  an  award  pronounced  in  a  reference.  The 
action  was  defended  on  the  ground  that  whatever  sum,  ]£ 
any,  should  be  found  due  on  the  award,  should  depend  oq 
certain  other  accounts  between  the  parties  being  inves- 
tigated and  settled.  But  as  these  were  still  subjudice^ 
the  pursuer  was  not  entitled,  in  the  meaDtime,  to  insist. 
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There  was  also  a  plea  by  the  defender  of  compensation 
arising  out  of  claims,  which  however  were  still  in 
Court,  which  he  had  against  the  pursuer,  as  succeeding 
heir  in  the  entailed  estates,  for  three-fourths  of  the 
expenditure  under  the  Montgomery  Act.  The  Lord 
Ordinary  found,  in  reference  to  one  of  the  claims  in 
the  action  (one  of  no  general  importance),  that  it  was 
comprehended  in,  and  settled  by  the  award,  and  was 
not  contingent  on  the  investigation  or  adjustment  of 
other  accounts ;  and  in  reference  to  the  other  claim, 
his  Lordship  remitted  it  to  an  accountant  to  report. 

Though  the  point  between  the  parties  in  regard  to 
the  meliorations  was  not  decided  by  the  Court,  the 
interlocutor  and  note  of  the  Lord  Ordinary  is  herein 
given,  as  raising  questions  of  general  importance. 

"  Sd  February  1842 The  Lord  Ordinary  having  beard  coun- 
sel in  this  cause,  and  thereafter  considered  the  revised  miniifesof 
debate,  writs  produced,  and  whole  process,  finds  thnt  certain  ac- 
count!*  between  the  noble  pursuer,  as  heir  of  entail  of  the  de- 
ceased Honourable  Archibald  Fraser  of  l/ovaf,  and  fhe  defender 
Mr  Fraser  of  Abertarff,  as  executor  of  the  said  Archibald  Fraser, 
were  latterly  referred  to  Alexander  Shepherd,  solicitor  in  Inver- 
ness, now  deceased,  who,  in  1834,  made  up  a  report  on  the  state 
of  accounts,  as  far  as  seemed  to  him  then  practicable,  and  there- 
after, on  10th  November  1834,  pronounced  an  award  agreeable 
thereto,  declaring  the  balance  then  due  by  AbertarfTto  the  pur" 
suer  to  be  £1066.  5.  7.,  including  interest  till  that  date,  and 
carrying  legal  interest  thereafter  till  paid :  Finds  that  both  par- 
ties homologated  and  confirmed  that  balance  by  subscribing  a 
doquet  annexed  to  the  report  and  award,  and  acknowledging  the 
correctness  of  the  balance :  But  supersedes  issuing  decree  for 
the  above  balance,  ta  hoc  statu,  to  afford  time  to  the  parties  to 
discuss  certain  counter  claims  urged  for  Abertarff  in  the  present, 
and  other  processes  now  depending  in  Court :  Farther,  with  re- 
ference to  the  two  counter  claims  which  are  discussed  in  the  re- 
vised minutes  now  under  consideration,  finds,  1.  That  the  first 
counter  claim  urged  for  the  defender  is  founded  on  an  averment 
that  Aberrarff  had  been  erroneously  charged  with  the  rent  of 
Wellhouse,  which  was  paid  to  the  deceased  Liovat  on  1st  De- 
cember 1815,  and  that  it  is  not  well  founded, — in  respect,  ftrat, 
that  this  claim  was  not  truly  a  point  reserved  by  Mr  Shepherd 
in  his  final  award,  though  his  report  contained  a  note  directing 
the  attention  of  parties  to  the  article  which,  by  their  subsequent 
doquQt,  they  declined  objecting  to ;  and,  secondly,  in  respect  the 
Lord  Ordinary  is  satisfied,  from  the  explanation  of  the  pursuer 
ill  bis  revised  minute,  that  the  executor  was  justly  charged,  in 
the  accounts  both  of  1829  and  1834  (as  well  as  in  prior  states), 
with  the  said  term's  rent,  for  which  his  execator  was  accotmtable 
to  the  succeeding  heir :  Therefore  repels  that  counter  claim,  and 
decerns:    2.  With  regard  to  the  defender's  second  counterclaim, 
founded  on  the  heritable  bond  granted  by  the  late  Lovat,  binding 
himself  and  the  other  heirs  of  entail,  in  terms  of  the  Statute, 
for  the  computed  half  of  the  expense  of  erecting  the  bridge  of 
Beauly,  Finds  that  Abertarff*s  claim  on  that  matter  is  not  fore- 
closed, but  was  specially  reserved  by  Mr  Shepherd,  the  referee, 
as  he  found  '  it  impossible  to  adjust  this  account  while  the  prin- 
ciple of  accounting  between  the  county  and  the  contractor  to  the 
bridge  remains  unsettled  :'  Finds  it  admitted  that  the  deceased 
Archibald  Fraser  of  Lovat  made  large  payments  in  money  and 
in   counter  claims  to  the  Commissioners  for  Highland  Roads 
and  Bridges,  to  account  of  the  said  heritable  bond  in  October 
1815,  recently  before  his  death;  but  that  he  executed  no  dis- 
cbarge or  renunciation  of  the  said  heritable  security  in  respect 
of  such  payments:  Finds  that  the  defender,  as  the  successor  or 
disponee  of  the  late  Lovat,  claims  an  interest  to  the  amount  of 
the  said  payments,  or  to  such  extent  as  the  Statutes  permitted 
and  declared  such  bonds  to  affect  the  heirs  of  entail  in  the  estates 
over  which  they  extended :  But  in  respect  the  parties  differ 
widely  as  to  the  state  of  accounts,  and  other  facts  which  ought 
to  be  more  clearly  elucidated  by  a  man  of  skill  before  a  final  de- 
cision on  the  merits  of  this  claim,  before  further  answer,  remits 
this  branch  of  the  case  to  Mr  Donald  Lindsay,  accountant,  to 
examine  the  whole  accounts  and  vouchers  relative  to,  or  con- 
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nected  with,  the  said  bond,  and  to  report,  (I.)  How  far  the  pay- 
ments  made,  and  balance  credited,  by  the  lute  Lovat  to  the 
Commissioners  of  Highland  Roads  and  Bridges,  to  account  of 
the  said  bond,  in  October  1815,  were  composed,  in  whole  or  in 
part,  of  assessments  or  charges  which  the  proprietor  was  entitled 
to  charge  as  a  burden  against  the  said  entailed  estate ;  or  whe- 
'  ther  the  late  Lovat  was,  at  that  date,  owing  any  further  or  prior 
arrear  of  assessments,  or  other  charges,  in  re!<pect  of  roads  and 
bridges,  which  he  did  not  account  for  to  those  entitled  to  levy 
the  same.  (2.)  Whether  the  late  Lovat  had  any  security  over 
the  entailed  estates,  authorised  by  Statute^  for  his  assessments 
paid  to  account  of  the  said  bond,  other  than  that  document  it- 
self, and  infeftment  thereon  :  Lastly,  to  prepare  a  state,  showing 
to  what  amount  the  said  payments  by  Lovat,  in  October  1815, 
formed  charges  against  the  entailed  estate  at  his  death  in  De- 
cember 1815,  and  the  amount  of  the  sums  chargeable  by  the 
noble  pursuer,  as  heir  of  entail,  at  Whitsunday  next  1842^  if 
the  said  bond  shall  be  held  as  a  subsisting  and  available  security 
to  the  successor  and  disponee  of  Lovat,  to  the  extent  of  bis  ad* 
vances  on  account  thereof  in  1815,  taking  into  consideration  the 
obligations  incumbent  on  the  said  Archibald  Fraser  himself  by 
the  Statutes,  to  keep  down  the  interest  and  pay  3  per  cent,  per 
annum  during  his  own  possession  of  the  entailed  estate,  in  ex- 
tinction of  road  and  bridge  debts;  with  power,  generally,  to  the 
accountant  to  report  on  any  other  points  of  fact  or  accounting 
which  either  party  may  suggest  as  material  to  the  pleas  to  be 
afterwards  maintained  by  them ;  the  mid  report  to  be  lodged 
quam  primum ;  and  in  the  mean  time,  reserves  all  claims  of  the 
parties,  hinc  inde,  to  expenses  of  process^  till  en  ulterior  stage 
of  the  cause* 

"  Note,— The  earlier  findings  of  the  preceding  interlocutor  have 
hardly  been  disputed  since  the  parties  joined  issue  in  the  cause. 
It  was  agreed  on  both  sides,  that  Mr  Shepherd's  award,  in  so 
far  as  he  finally  adjusted  the  accounts,  cannot  now  be  opened 
up  by  any  party.  But  the  defender  contended  that  decree  should 
not  be  allowed  to  go  out  for  the  balance  ascertained  by  Mr 
Shepherd,  till  his  counter  claims,  urged  in  this  and  in  another 
well-known  process  in  Court,  for  constituting  the  amount  of  the 
improvements  on  the  entailed  estate  of  Lovat  claimable  by  Aber- 
tarff, as  executor  of  the  Honourable  Archibald  Fraser,  the  last 
heir  of  entail,  were  ascertained.  It  is  understood  that  the  noble 
pursuer  did  not  latterly  object  to  that  proposition,  which  will 
now  be  found  more  necessary  than  was  at  first  apprehended,  from 
the  importance  and  extent  of  the  counter  claims. 

'*  In  the  present  process,  the  discussion  has  been  confined  to 
two  counte'r  claims  of  the  defender,  which  are  stated  with  great 
clearness  and  ability  in  the  revised  minutes  that  have  been  lately 
lodged  for  the  parties.  Th&  Lord  Ordinary  has  expressed  his 
views  on  each  of  the  points,  so  far  as  the  facts  yet  ascertained 
enable  him  to  do  so,  in  the  specific  findings  of  the  prefixed  in- 
terlocutor. But  a  short  additional  explanation  may  be  necessary, 
especially  on  the  second  and  more  important  question  which  it 
here  raised  between  the  parties. 

'*  I.  The  first  counter  claim  rests  on  the  allegation  that  the 
defender  was  improperly  debited,  both  in  Mr  Shepherd's  report 
and  in  prior  states,  with  £140  as  a  term's  rent  of  a  farm  called 
Wellhouse,  which  was  paid  to  the  lale  Lovat  by  the  tenant  a 
few  days  before  his  death  (on  8th  December  1815),  and  was 
held  as  a  sum  which  the  defender,  as  Lovat*s  execator,  was 
bound  to  repeat  to  the  heir,  on  the  ground  that  it  consisted  of 
forehand  rent  conventionally  exigible  at  Martinmas  1815,  but 
not  legally  due  till  Martinmas  1816,  and  so  legally  claimable.by 
the  Aeir;  to  which  the  defender  objects,  that  the  said  payment 
was  not  forehand,  or  made  to  account  of  the  term's  rent  due  at 
Martinmas  1815,  but  of  a  prior  arrear  due  at  Whitsunday  1815, 
which,  of  course,  fell  to  be  retained  by  the  late  Lovat  and  hia 
executor,  without  any  accounting  to  the  heir.  Now,  on  con- 
sidering the  statements  of  both  parties  on  this  point,  the  Lord 
Ordinary  is  clearly  of  opinion  that  this  is  not  a  claim  which  was 
latterly  reserved  by  Mr  Shepherd  at  all ;  on  the  contrary,  it  ap- 
pears that  any  objection  to  it  was  latterly  given  up,  or  abandon- 
ed by,  the  defender  himself,  when  hedoqueted  the  report  subset 
quent  to  Shepherd's  award.  But  even  if  the  question  were  open, 
the  Lord  Ordinary  is  of  opinion  that  the  plea  is  utterly  errq«|Mitiii 
and  groundless  in  point  of  fact.  Looking  to  the  masavO|l(ffctes, 
reports,  and  relative  documents  produced  with  reg»Pio  this 
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elaim,  be  tbovgbt  at  one  time  of  remitting  tbem  to  an  accountant 
to  report  on  their  import  i  bat  when  be  recollected  that  tbeao 
docnmentB  have  all  been  aifted  and  examined  carefully  by  tbe 
men  of  butiness  acting  for  both  parties,  who  made  up  states  for 
the  parties  in  1829,  and  afterwards  by  Mr  Shepherd  in  1834,  it 
was  conceived  to  be  quite  out  of  the  question  to  require  any 
new  report  from  another  accountant  on  such  a  matter.  The 
facts  on  which  this  claim  depends,  cannot  be  more  clearly  and 
ably,  or  more  briefly  stated  in  any  report,  or  by  any  man  of 
business,  than  they  are  by  both  the  learned  counsel,  under  branch 
L  of  these  rerised  minutes ;  and  it  humbly  appears  to  tbe  Lord 
Ordinary,  that  the  statement  and  argument  of  tbe  noble  pursuer, 
in  answer  to  tbe  claim  in  his  minute,  p.  22  to  p.  40,  is  one  of  the 
most  satisfactory  and  concluaiTe  demonstrations  which  be  has 
ever  read  in  a  disputed  matter  of  accounting.  The  Court,  if 
called  on  to  review  this  judgment,  really  require  no  other  aid 
than  the  minutes. 

"  II.  The  seeimd  counter  claim,  however,  of  the  defender,  is 
of  a  different  description.  The  question  here  raised  also  is  now 
very  perspicuously  and  candidly  stated  in  tbe  revised  minutes  for 
both  parties }  and  when  these  are  contrasted  with  the  vague  and 
erroneous  statements  on  the  point  at  issue,  to  be  found  in  pre- 
vious statements,  both  judicial  and  extrajudicial,  it  is  impossible 
not  to  feel  that  the  proper  merits  of  this  branch  of  the  case 
have  never  before  been  property  set  forth  and  understood.  Now 
that  the  real  merits  of  the  claim  are  brought  by  both  parties  to 
a  precise  and  definite  point,  the  Lord  Ordinary  most  own  that 
be  has  a  strong  impression  that  the  claim  of  Abertarff  on  this 
head  is,  to  a  certain  extent,  insuperable  s  but  as  the  parties  are 
not  entirely  agreed  on  either  the  state  of  accounts,  or  on  the 
facts  generally  on  which  the  claim  may  depend,  and  as  a  great 
mass  of  states  and  accounts  have  been  recovered  and  put  into 
process,  which  apparently  very  little  affect  tbe  real  question  at 
issue,  but  must,  nevertheless,  for  tbe  satisfaction  of  the  Court, 
be  examined  by  a  person  skilled  in  figures,  to  ascertain  their 
bearing  on  the  case,  it  has  been  thought  indispensable  to  send 
this  branch  to  an  accountant  of  experience,  to  give  information 
on  the  matters  of  fiict  and  accounting  specified  in  the  interlocu- 
tor, as  well  as  to  exhibit  a  state  of  the  true  amount  of  the  claim, 
in  case  it  be  ultimately  sustained. 

"  At  the  same  time,  it  is  perhaps  due  to  the  parties  and  to 
the  accountant,  and  may  possibly  save  some  unnecessary  detail 
in  the  accounting,  for  the  Lord  Ordinary  to  state  briefly  the  view 
which  be  is  at  present  disposed  to  take  of  this  claim  on  the  part 
of  the  defender. 

"  Keeping  in  view  the  provisions  of  the  Statutes  passed  in 
1803  and  1804,  relative  to  the  construction  of  highland  roads 
and  bridges,  it  will  be  observed  that  the  late  Lovat,  in  the  year 
1814,  availed  himself  of  a  provision  in  these  Acts  to  grant  an 
heritable  bond  over  the  entailed  estates  for  £5237,  as  the  half 
of  the  computed  expense  of  erecting  tbe  new  Bridge  of  Lovat 
ffcross  the  Beauly.  That  sum  was  afterwards  restricted  to 
£4734,  being  one-half  of  the  actual  expense  of  execution. 

*'  In  July  1815,  Mr  James  Hope,  W.S.,  acting  for  the  Com- 
missioners on  Highland  Roads  and  Bridges,  called  upon  Lovat 
to  pay  up  this  bond, — or  at  least  to  make  a  payment  equivalent 
to  the  ansessments  on  bis  own  estates,  which  Lovat  bad  retained 
for  a  series  of  years,  apparently  to  meet  the  bond ;  accordingly, 
it  is  proved  beyond  dispute,  that  tbe  late  Lovat,  in  October  1815, 
paid  tbe  Commissioners  upwards  of  £3000  to  account  of  the  said 
heritable  bond.  It  will  be  the  business  of  the  accountant  to 
report  in  what  manner,  and  on  what  sort  of  voucher  that  pay- 
ment was  made.  It  is  admitted  that  no  discharge  of  the  beri*- 
tiible  bond  and  infeOment,  in  so  far  as  they  affected  the  entailed 
estate,  was  ever  granted  ;  and  it  also  appears  that  no  assignatioh 
was  executed.  The  fact  is  undoubted,  that  the  late  Lovat  died 
a  few  weeks  after  this  payment ;  so  that  the  rights  of  parties  must 
now  be  regulated  by  the  rules  and  principles  of  common  law 
applicable  to  the  case  of  payments  made  to  account  of  analogous 
aecuriries,  and  in  similar  circumstances. 

'*  Before  entering  on  these,  however,  the  noble  pursuer  states 
one  general  plea,  which,  if  well  founded,  would  supersede  fur- 
ther argument*  He  pleads  that  the  counter  claim  now  under 
consideration  was  refirrred  to  Mr  James  Keay,  advocate,  by 
Messrs  Kinlocb  and  Shepherd  when  tbe  accounts  were  left  to 
their  adjustment  in  1829,  and  that  Mr  Keay  gave  an  opinion  in 


1831  adverse  to  the  daira.  Bqt  the  beta  of  the  case  are  quite 
insufficient  to  support  that  plea.  There  was  indeed  a  ease  laid 
before  Mr  Keay  in  1829,  and  certain  statements  made  and  ques- 
tions put  respecting  assessments,  quite  different  from  those 
which  the  state  of  the  question  as  to  Abertarff'sdain,  under  the 
bond  for  Lovat  Bridge,  required.  This  is  manifest  oo  a  per- 
usal of  the  memorial  and  opinion  of  Mr  Keay,  to  wUeb  it  is  suB- 
cient  to  refer.  Accordingly,  so  completely  was  Mr  Shepherd 
sensible  that  Mr  Keay's  opinion  did  not  rule  the  question,  that 
he  states  in  the  outset  of  tbe  report  and  award,  now  libelled  on, 
'  that  the  adjustment  of  the  account  of  the  Lovat  Bridge  cornea 
within  the  present  r^ferenee.'  in  no  view,  therefore,  ia  it  fore- 
closed by  Mr  Keay's  opinion. 

"  The  chief  plea,  however,  of  the  noble  ponoer  j^gainsl  the 
counter  claim  in  question,  seems  to  rest  on  tbe  assumption  that 
the  late  Lovat,  by  the  mere  act  of  advancing  or  settling  a  balance 
with  the  Commissioners  in  1815,  dUeharged  the  bond  as  against 
the  entailed  estate,  to  the  extent  of  the  sums  so  paid,  md  of 
course  that  Abertarff,  as  hia  general  repreaentative  and  dis- 
ponee,  can  maintain  no  claim  afterwards,  under  this  hood, 
against  the  heirs  of  entail ;  but  tbe  defender,  as  tbe  general  dis- 
ponee  and  successor  of  Lovat,  replies,  tliat  a  disduarge  of  an 
heritable  security,  subsisting  and  created  over  an  entailed  estate, 
cannot  be  raised  up  by  implication^  unless  tbe  party  making  the 
payment  had  shown  an  intention  of  extinguiahing  the  security, 
and  that  there  are  no  termini  htAUet  for  any  audi  inferenee  in 
the  present  case. 

"  On  the  assumption  that  there  are  no  material  specialties  to 
affect  tbe  case,  it  is  apprehended  that  the  plea  of  tbe  noble  pur- 
suer, on  the  preceding  state  of  the  argument,  could  not  be  sus- 
tained without  a  departure  from  all  the  prindples  by  which  the 
rights  of  parties  making  advances  to  account  of  securities  over 
entailed  estates  in  Scotland  have  long  been  regulated.  When 
a  debt  constituted  against,  and  due  by  heirs  of  entail,  ia  paid  by 
an  heir  in  possession,  the  latter  unquestionably  baa  a  right  to 
demand  an  asdgiuition  to  keep  up  the  debt  against  the  bdra  of 
entail ;  and  so  strong  is  the  presumption  of  law  that  tbe  heir 
means  to  exerdae  that  right,  that  even  when  he  takes  a  convey- 
ance and  discharge  from  the  creditor,  it  is  nevertheleaa  held, 
'  that  the  discharge  hath  not  the  effect  of  extinguiahing  it  coa- 
/Htioiie,'_£rsk.  B.  IIL  tit  4,  §  27,— a  section  which  contains 
a  very  clear  view  of  tbe  law  and  authorities  on  the  subject. 

'*  No  doubt,  it  is  alleged  that  there  was  no  coHosyaice  here, 
by  the  creditors  of  the  bond  and  infeftment,  to  tbe  late  Lovat 
and  bis  heirs  generally ;  but,  if  so,  it  is  equally  certain  that 
there  was  no  discharge  of  the  bond.  Tbe  adjustment  of  the 
voucher  or  security  to  be  given  to  Lovat,  in  respect  of  his  pay- 
ments in  1815,  seems  to  have  been  delayed,  and  ultiaiatcly  su- 
perseded, by  bis  death.  But,  in  the  ordinary  case,  if  a  party 
making  a  payment  on  account  of  an  entailed  security,  dies  before 
it  is  discharged  or  asngned,  it  is  supposed  that  tlie  ri^ht  to  de- 
mand an  assignation  passes  to  the  general  heir  and  diaponee  of 
the  party  who  has  advanced  the  money.  There  ia  every  legal 
and  equitable  presumption  to  support  such  a  demand. 

"  The  plea  of  Abertarff,  however,  is  still  more  clear  in  re- 
ference to  tbe  debt  now  claimed.  As  the  Statute  expressly 
declared  that  heirs  in  possession  were  to  have  recourae  agaiaat 
the  subsequent  heirs  of  entail  for  their  advances,  to  be  repaid 
at  the  rate  of  three  per  cent,  per  annum,  it  is  supposed  that  a 
formal  assignation  was  necessary  in  this  case  to  secure  the  relief 
of  Lovat,  and  his  successor  and  disponee,  igainst  the  heirs  of 
entail.  The  Statute  itself  ascertained  and  constituted  the  ob- 
ligation of  these  heirs  for  their  proportion  of  any  bond  advanced 
by  a  proprietor  in  possession. 

"  It  is  objected,  however,  that  the  late  Lovat  did  not  take 
any  means  of  charging  the  entailed  estates  with  the  asKssaseirft 
which  he  advanced,  and,  therefore,  that  Abertarff  cannot  nsain- 
tain  any  claim  against  the  heirs  of  entail  for  these  sums.  Bat 
it  is  obvious  to  answer,  that  when  Lovat  executed  an  heritable 
bond^  charging  tbe  heirs  of  entail  and  tbdr  estates  wich  tbe 
whole  expense  of  the  bridge,  for  which  he  had  becoose  bound, 
and  when  the  assessments  were  applied,  as  far  as  they  would  go, 
in  payment  of  that  bond,  Lovat  bad  the  most  complete  security 
that  could  be  devised  for  reimbursement  of  these  aancssmenta 
from  the  heirs  of  entail,  in  terms  of  the  Sratute.  He  was  r»ot 
eutitled  both  to  keep  up  the  bond  over  tbe  entailed  estates,  and 
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;to  cbtrge  tbe  asseuments  bjr  taeparaie  security,  as  another 
.burden  thereon.  Tbe  asseMnoents  came  to  be  covered  by  tbe 
bond ;  80  that  there  i«  doable  authority  under  tbe  Statute  now 
to  charge  tbena  against  the  heir  of  entaiL 

*'  As  th<3  Lord  Ordinary  understands  the  case,  the  bond  and 
.infeftment  over  the  entailed  estates  for  one-half  of  the  expense 
.of  the  bridge,  is  at  this  moment  undischarged.  Now,  who  is 
entitled  to  take  up  and  found  on  this  document?  The  noble 
pursuer  stales  candidly,  that,  on  his  succession,  he,  or  his  cura- 
tors, paid  up  the  balance  diie  upon  tbe  bond  (said  to  amount 
.to  about  X1500),  and  that  they  took  an  assignation  to  keep  up 
the  bond  as  a  security  for  that  balance  against  the  entailed  estate. 
See  minute.  No.  109,  p.  49.  But,  with  deference,  was  not  the 
late  Lovat,  or  his  general  disponee  and  executor^  legally  en- 
titled to  act  in  the  same  manner  with  respect  to  the  prior  por- 
tion of  tbe  bond  paid  by  Lovat  in  1815  ?  At  present,  the  Lord 
Ordinary  is  unable  to  understand  on  what  ground  this  can  be 
resisted. 

"  Nevertheless,  tbe  aid  of  an  accountant  is  indispensable  in 
tbe  case.  By  the  Statutes,  tbe  heir  in  possession  is  bound  to 
keep  down  the  interest  of  every  constituted  debt  against  the 
entailed  estate  during  bis  possession,  and  also  to  pay  three  per 
cent,  towards  the  extinction  of  the  principal.  Now,  while  the 
date  of  the  hetitable  bond  is  ascertained,  and  while  the  payment 
in  1B15  is  equally  vouched,  it  remains  to  be  seen,  by  an  accurate 
account  made  up  in  terms  of  the  Statute,  what  parts  of  the 
debt  fell  to  be  extinguished  by  the  late  Lovat  himself  prior  to 
bis  death. 

*'  Besides,  various  other  points  requiring  explanation  may 
.occur  in  the  aecounting.  T!hus.  there  is  one  charge  deducted 
hy  Mr  James  Hope  from  the  claim  ofthe  Commissioners  against 
.Lovat  io  1815,' which  is  also  stated  as  deduction  from  LDvat's 
claim  agaihst  the  heirs  of  entail,  although  the  ground  of  tb^ 
latter  deduction  is  not  at  once  apparent.  It  would  appear  that 
tbe  late  Lovat  bad  executed  a  certain  road  Hear  ^ort-Augustus, 
for  wbicb  tbe  Commissioiiers  allowed  him  £799.  5s.,  and  Mr 
.Hope  seems  to  have  sustained  that  as  a  payment  to  account  of 
the  bond.  But  the  accountant  will  conrider  if  this  ought  to  be 
deducted  in  a  question  between  the  late  Lovat  and  the  heirs  of 
entail,  in  an  accounting  as  to  the  statutory  security  of  the 
former.  At  present,  it  has  the  aspect  of  a  claim  arising  upon 
a  separate  account  between  Lovat  and  the  Commissioners,  for 
[money  which  Lovat  had  advanced,  or  work  that  be  bad  per- 
'formed  for  them  unconnected  with  the  bridge,  for  which  the 
,  Commissioners  were  his  creditors.  If  so,  it  is  difficult  to  per- 
ceive how  the  payment  of  that  debt  by  the  Oommissioners  to 
Lovat  should  form  a  deduction  from  tbe  claim  of  the  latter 
.against  the  entailed  estate  on  a  totally  different  concern.  But 
this  probably  admits  of  a  satisfactory  explanation,  which,  of 
course,  will  be  given  to  the  accountant. 

"  It  is  only  necessary  to  add,  that  although  the  process  is 
Joaded  with  many  superfluous  documents,  there  are  some  of  im- 
portance, which  the  Lord  Ordinary  has  not  been  able  to  ^nd. 
Thus  the  bond  (tbe  foundation  of  tbe  whole  counter  claim) 
binding  the  beirs  of  entail  for  the  expense  of  the  bridge,  does 
jiot  appear  to  be  produeed,  nor  tbe  infeftment,  if  any  was  taken 
thereon ;  neither  can  the  Lord  Ordinary  find  any  vouchers  from 
Mr  Ilope  as  to  the  payments  in  October  1815.  It  is  probable 
the  accountant  will  call  for  these,  and  tbe  Lord  Ordinary,  if 
asked,  will  graoit  a  diligence  for  their  recovery." 

On  a  reclaiming  note,  the  Court 

**  Recal  tbe  interlocutor  ofthe  Lord  Ordinary  reclaimed  against, 
in  so  £ir  as  it  relates  to  the  two  counter  claims  urged  by  the 
defender,  and  io  that  extent  only ;  and  in  regard  to  the  first 
counter  claim  urged  by  the  defender  iu  his  minute  of  debate, 
Find  that  the  same  is  excluded,  and  tbe  defender  barred  from 
bringing' forward  the  same  by  the  doquet  subscribed  by  the  de- 
ifender,  and  appended  to  the  award  of  Mr  Shepherd,  acknow- 
ledging the  correctness  of  the  balance  now  sued  for,  after  such 
award  bad  been  examined  and  considered  by  him  with  a  view 
'ta:atBtff  to  tbe  referee  any  objections,  if  he  any  had,  to  the  same, 
and  by  tbeeorrasfiondence  in  December  1834  and  January  1835, 
in  which,  in  consequence  of,. and  in  reliance  upon  such  acknow- 
ledgment of  a  specified  balance  being  due». Lord  Lovat,  on  the 
other  haod^  agreed  to  allow  payment  of  that  jbahmct  ta  reoMdii 


over  until  certain  other  matters  were  adjusted  between  the 
parties :  And  in  regard  to  the  second  counter  claim,  find  that 
the  same. is  not  stated  or  embraced  in  the  record,  and  cannot 
be  competently  proponed  in  this  action  :  Find  the  pursuer  en- 
titled to  the  expenses  incurred  by  him  from  the  date  of  the  in- 
terlocutor of  19th  November  1841 ;  allow  an  account  thereof 
%o  be  lodged,  and  remit  to  tbe  auditor  to  tax  the  same  and  to 
report ;  and  quoad  uttra^  remit  to  the  Lord  Ordinary  to  proceed 
with  the  cause." 

Lord  Ordinary,  Cuningbame Act.  A.  Anderson ;  Oibson* 

CraigSj  Dalziel  and  Brodie,  W.S.,  Agents. — Alt,  Rutherfurd^ 

Monrreiff;    ^neas    Macbean,   W.S.,  Agent F.    Clerk, --^ 

rO.D.F.) 


ilthjune  1842. 
First  Division. — (H.  6.) 

No.  213. — David  Roughead,  Complainer,  v.  JosEPii 
Stephenson  aiid  Others,  Respondents. 

Process — Wakening  and  Transference — Diligence^  Arrestment 
.  -^Statute  1  and  2  Vict.-  c^  114 — It  is  incompetent.  Under  Sta* 
.    tute  1  and  2  Vict.  c.  114,  to  insert  a  warrant  of  arrestment  in 
a  summons  of  wakening  and  transference, 

Thomas  and  WiUiam  Stephenson,  sons  of  the  de*" 
ceas\ed  Joseph  Stephenson,  brought  an  action  of  count 
and  reckoning  against  James  Roughead  and  others, 
their  father's  trustees.  The  original  parties  having 
diedf  and  the  action  having  fallen  asleep,  Joseph  Ste- 
phenson and  others,  as  representing  the  pursuers,  raised 
an  action  of  wakening  and  transference  against  the 
representatives  of  the  defenders,  among  others,  against 
Archibald  Diinlop  and  others  (James  Roughead's  trus- 
tees),  who  stated  as  a  preliminary  defence,  that  they 
had  denuded  themselves  of  the  trust-estate  in  favour 
of  David  Roughead,  the  truster's  son.  To  meet  this 
allegation,  the  pursuers  raised  a  supplementary  action 
of  transference  and  wakening  against  David  Roughead, 
inserting  in  the  will  of  the  summons  a  warrant  of  ar- 
restment in  the  form  authorised  by  1  and  2  Vict.  c. 
114.  Roughead  objected  to  this  as  incompetent,  on 
the  ground  that  the  only  summonses  on  which  such 
arrestments  could  be  used  were  those  '^  concluding  for 
payment  of  money ;"  whereas  the  conclusions  of  the 
summons  in  question  simply  were,  that  the  pursuers 
should  have  the  said  process  of  count  and  reckoning 
"  wakened  and  transferred  at  their  instance,  for  their 
respective  interests  as  aforesaid,  against  the  said  David 
Roughead,  son  of  the  deceased  James  Roughead,  to 
the  effect  the  pursuers  may  have  such  action  and  exe- 
cution against  him  as  they  would  have  had  against  the 
deceased  James  Itoughead  his  father,  in  his  life  time,'' 
&c«  He  accordingly  applied  for  letters  of  general 
loosing,  when  the  Lord  Ordinary  pronounced  the  fol-^ 
lowing  interlocutor : 

"  dOM  May  1842 The  Lord  Ordinary  having  resumed  con- 
sideration of  this  cause,  passes  the  bill,  and  grants  warrant  for 
letters  of  general  loosing  as  craved. 

**  Note. — It  is  not  necessary,  in  this  case,  to  decide  whether 
the  statutory  enactment,  1  and  2  Vict.  c.  114,  §  16,  which 
makes  it  *  lawful  to  insert  in  summonses  concluding  for  payment 
qf  money,  a  warrant  (or  will)  to  arrest,*  does  or  does  not  ex- 
tend in  sound  construction  to  a  summons  of  transference  ; 
though,  if  it  were,  the  Lord  Ordinary,  as  at  present  advised^ 
would  be  disposed  to  hold,  that  where  the  summons  in  the  pri- 
mary action  concludes  for  payment,  these  conclusions  are  to  be 
considered  as  substantially  imported  into,  and  repeated  in  the 
transference,  so  as  truly  to  make  them  also,  conclusions  of  this 
latter  process.  He  thinks  there  could  be  no  doubt  of  tbe  com* 
petency  of  embodying  and  setting  them  forth  in  extensQ  in  th« 
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Bummone  of  transference  as  condasions  immediately  directed 
against  the  defender,  against  whom  transference  is  sought.  And 
if  this  would  be  competent,  be  sees  little  difference  in  sub- 
stance, or  in  the  sound  Sense  and  principle  of  the  thing,  where 
the  same  result  is  effected  by  referenct^  instead  of  by  oetmaX  re- 
petition. 

**  But  what  the  Lord  Ordinary  rests  upon  as  the  ground  of 
the  above  judgment  is,  that  there  was  here,  not  the  mere  trans- 
ference of  a  process  that  was  awake,  but  a  combined  wakening 
and  transference  of  a  protess  which  was  asleep.  Now  it  is 
clear,  upon  the  authorities,  that,  down  to  the  date  of  the  Sta- 
tute, there  could  in  no  form  be  any  legal  arrestment,  or  any 
legal  warrant  for  arrestment,  obtained  upon  a  sleeping  process. 
To  make  arrestment  competent,  or  to  render  it  competent  to 
apply  for  warrant  to  arrest,  it  was  indispensable  that  the  pro- 
cess which  was  thus  asleep  should  first  be  wakened.  And  as 
the  Statute  was  directed  merely  to  the  giving  of  a  short-hand 
remedy  in  cases  where  the  older  and  more  round-about  forms 
would  previously  have  been  available,  and  not  to  render  arrest- 
ment competent  where  it  would  not  previously  have  been  so. 
Dor  yet  to  entitle  parties  to  apply  for  warrant  to  arrest,  at  a 
time,  and  under  drcomstanees,  with  reference  to  which  it 
would  previously  have  been  incompetent  for  them  so  to  applv, 
it  humbly  appears  to  the  Lord  Ordinary  that  the  Statute  really 
makes  no  difference  in  this  question,  and  that  it  is  just  as  incom- 
petent under  the  statutory  form  to  arrest,  or  to  issue  a  warrant 
fur  arresting  upon  the  dependence  of  a  process  which  is  asleep,  as 
it  was  in  all  time  preceding  when  a  different  form  of  procedure 
had  to  be  resorted  to. 

"  The  Lord  Ordinary  therefore  entertains  no  doubt,  that  bad 
the  secondary  process  here  been  a  siwtple  process  of  wakmng^ 
and  not  combined,  as  it  is,  with  a  relative  process  of  transfer^ 
ence,  there  could  not,  either  trader  the  Statute  or  otherwise, 
have  been  any  valid  arrestment,  or  any  valid  or  legal  warrant 
to  arrest,  so  long  as  the  primary  process  was  in  a  state  of  sleep. 

'*  Nor  doea  the  combination  of  a  transference  with  the  waken- 
ing, as  it  seems  to  him,  mend  the  matter.  For  the  transfer* 
cnce  itself  would  have  been  incompetent,  as  a  secondary  pro- 
cess, where  the  primary  process  was  asleep.  And,  therefore, 
the  wakening  truly  lies  at  the  root  of  the  whole  matter.  In- 
deed, if  the  Lord  Ordinary  be  right  in  holding  that  the  conclu- 
sions of  the  transference  can  have  active  the  effect  of  conclusion 
for  payment  only  by  reference  to  the  conclusions  in  the  primary 
action,  they  could,  in  no  view,  of  themselves  afford  ground  for 
the  warrant  to  arrest,  when  the  primary  action  was  itself  asleep, 
and  its  conclusions  thereby  in  abeyance. 

'*  A  distinction  was  attempted  to  be  drawr\  between  the  ar- 
restments which  were  used  brfore,  and  those  which  were  not 
used  till  after  the  execution  of  the  summons  of  wakening  and 
transference.  But  the  distinction  is  one  which  cannot  practi- 
tally  avail.  For  although  no  doubt,  according  to  certain  au- 
thorities, it  is  not  absolutely  necessary  to  have  an  interlocutor 
of  wakening,  and  so  it  may  plausibly  be  maintained,  that  the 
mere  execution  of  the  wakening  is  suffident,  per  se,  to  waken 
the  principal  cause,  the  Lord  Ordinary  is  not  aware  of  any  in- 
stance in  which  the  effect  of  wakening  has  been  held  complete 
until  the  summons  of  wakening  was  not  only  executed,  but  the 
executed  summons  actually  produced  in  causa.  But  be  this  as 
it  may,  the  fatal  drcumstance  here  is,  that  till  the  prindpal 
cause  was  wakened,  it  was  not  competent,  either  under  the  old 
or  new  form,  to  issue  the  warrant  to  arrest.  At  the  date  of  the 
summons  of  wakening  and  transference,  therefore,  it  was  just 
as  much  a  nullity,  under  the  Statutes,  for  the  writer  to  the 
Signet  to  insert  '  a  warrant  (or  will)  to  arrest,'  the  primary  ac- 
tion being  asleep,  as,  prior  to  the  Statute,  it  would  have  been, 
in  the  like  circumstances,  to  issue  separate  letters  of  arrest- 
ment. Of  course,  if  the  warrant  to  arrest  was  a  nullity  at  the 
time  of  its  being  inserted,  it  could  not  be  rendered  otherwise  by 
any  after  execution  of  the  summons  which  contained  it.  And 
hence  the  arrestoAents  posterior  to  the  execution  of  the  summons, 
equally  with  those  prior  to  its  execution,  are  all  tainted  with  the 
nullity  of  the  warrant  on  which  they  proceed. 

*'  The  only  question,  therefore,  that  remains  is,  was  the  pri' 
mary  action  asleep?  And  upon  this,  as  the  Lord  Ordinary 
Understood  the  statements  of  the  parties,  there  can  be  no  room 
for  doubt.    In  the  first  place,  it  is  not  easy  to  see  how  the  re* 
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spondefits  are  to  get  over  the  statement  in  their  own  sammons 
of  wakening  and  transference.  For  the  process  is  there  treat- 
ed throughout  as  a  sleeping  process,  so  hr  as  regards  the  pre- 
sent complaint.  And  as  the  warrant  to  arrest  must,  therefore, 
have  gone  out  upon  that  footing,  it  is  difficult  to  deal  with  the 
actual  diligence  itself  upon  a  different  footing;  or,  in  other 
words,  to  support  it  by  extraneous  evidence  against  the  positive 
allegation  of  the  writ  on  which  it  bears  to  proceed.  But,  in 
the  next  place,  and  more  especially,  there  ttema  to  be  no  ques- 
tion that  the  process,  as  regards  the  present  complainer,  wais 
truly  asleep.  It  has  been  wakened,  no  doubt,  as  against  the 
general  trustees  of  James  Rougkead.  But  the  express  purpose 
of  the  ulterior  and  supplementary  proceeding,  which  lies  at  the 
bottom  of  the  present  question  with  the  complainer,  David 
Moughead,  was  to  meet  the  possible  contingency  of  its  being 
decided  that  the  trustees  of  James  Roughead  were  not  the  de- 
fenders whom  it  was  proper  to  have  convened.  The  summons 
is  brotight  against  the  present  complainer  '  without  pr^udice  to 
the  pursuer's  right  of  action  against  the  trustees,'  on  the  dis- 
tinct footing  that  it '  is  proper  and  necessary,  on  account  of  the 
allegation  that  the  said  trustees  have  denuded  of  the  trust-estate, 
to  have  the  process  wakened  and  transferred  against  the  said 
David  Roughead,  son  of  the  deceased.*  In  other  words,  the 
respondents,  lest  they  may  have  called  the  wrong  party,  are 
now  proceeding  against  the  present  complainer,  as  they  would 
have  been  entitled  to  do  had  they  begun  with  him  as  their  party 
from  the  first.  But  is  it  not  clear,  in  such  circumstances,  that 
the  respondents  cannot  avail  themselves,  against  the  complainer, 
of  the  fact  that  the  process  has  been  wakened  against  another 
party,  as  his  fathers  trustees.  They  are,  in  truth,  pursuing 
two  separate  and  independent  sets  of  defenders ;  and  they  must 
deal  with  each  severally  in  the  question  of  wakening,  as  if  the 
other  had  not  been  in  the  field.  If  they  had  never  proci^ed 
against  the  trustees,  they  concede  that  the  process  would  bava 
been  asleep  as  against  the  complainer.  But  if  their  proceeding 
against  the  trustees  be  inept,  as  it  must  be,  if  the  trustees  were 
not  their  proper  party,  the  result  is  still  the  same ;  and  in  no 
view  can  their  wakening  the  process,  as  against  the  trustees, 
have  any  effect  as  a  wakening  against  the  complainer." 

The  pursuers  reclaimed.    At  advising, 

Lord  President Here  we  are  only  interpretirig  a  Statute, 

and  must  be  guided  entirely  by  its  enacting  words.  These  are, 
that  after  a  certain  date  it  shall  be  *'  lawful  to  insert  in  aum- 
monses  concluding  for  payment  of  money  a  warrant  (or  will)  to 
arrest."  Now,  the  present  summons  simply  concludes,  that  a 
certain  action,  for  certain  reasons  of  alleged  liability,  shall  be 
Wakened  and  transferred  against  the  defender.  It  neither  di- 
rectly, nor  by  necessary  inference,  contains  a  conclusion  against 
him  for  payment.  Till  he  is  actually  made  a  party,  we  are  not 
to  scan  and  scrntiniae  the  summons,  in  order  to  ascertain  how 
it  may  ultimately  apply  against  him.  I  have,  therefore,  the 
greatest  difficulty  in  holding  that  the  Statute  authorises  a  war- 
rant of  arrestment  to  be  inserted  in  any  summons  not  containing 
a  money  conclusion.  Whatever  may  have  been  the  intention  of 
the  parties  who  brought  the  measure  into  Parliament,  our  only 
guide  is  the  enacting  clause,  in  which  I  see  nothing  to  sanction 
such  an  arrestment  as  that  now  in  question.  This  is  my  difll- 
eulty  ;  and  I  feel  it  to  be  the  more  important,  that  the  Lord 
Ordinary  adopts  rather  a  different  view.  As  presently  adrised, 
my  impression  is,  that  before  this  Act  was  passed,  it  was  not 
the  practice  to  arrest  on  the  dependence  of  actions  of  trans- 
ference. It  is  admitted  that  no  case  can  be  produced  in  Cavour 
of  the  practice,  though  there  must  have  been  Hre  hundred  if  it 
had  realty  existed.  The  presumption  is,  that  the  Legislature,  in 
introducing  an  extraordinary  remedy,  did  not  roean:^o  alter  for- 
mer practice,  unless  in  so  far  as  it  does  so  expressly.  The  Liord 
Ordinary  holds  that  warrant  of  arrestment  might  have  bei»ii  in- 
serted if  the  action  had  been  one  merely  of  transference.  I 
cannot  adopt  this  view.  Here,  however,  the  action  is  one  of 
Wakening  and  transference, — not  transference  and  wakenings. 
It  must  first  be  raised  from  its  grave,  and  have  life  put  into  if. 
Till  this  is  done,  it  cannot  be  transferred.  Though  difiTering* 
from  the  Lord  Ordinary  as  to  the  suffidency  of  an  action  of 
transference  to  warrant  arrestment,  I  perfectly  agree  with  him 
as  to  the  other  point,  and  am  therefore  for  refasing  the  note. 
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Lord  GUUet — I  concur  with  your  Lordship,  particularly 
as  to  the  Statute,  and  will  not  weaken  the  obserTations  by  at- 
tempting to  repeat  them.  While  the  process  is  asleep,  it  is  a 
legal  nonentity.  The  citation  of  the  defender  calls  upon  him 
I*  to  hear  and  see  the  aforesaid  process  wakened,  transferred  and 
insisted  in,"  &c. ;  but  if  it  Is  not  previously  wakened,  none  of 
the  other  proceedings  can  take  place ;  and  hence,  all  subsequent 
conclusions  imply  that  the  first  step  has  been  successful.  Here, 
however,  before  the  wakening  necessary  to  give  validity  to 
the  process  has  taken  place,  arrestment  is  used  upon  it  as  a  de- 
pending process.     This  is  clearly  incompetent. 

Lord  Mackenzie, — The  question  is,  whether  an  action  of 
wakening  and  transference  contains  a  proper  conclusion  for  pay- 
ment of  money  in  the  sense  of  the  Statute  ?  I  am  clear  that  it 
does  not.  If  I  could  infer  with  the  Lord  Ordinary,  that  an  ac- 
tion of  transference  transfers  the  full  conclusions  of  the  sum- 
mons, I  would  say  the  same  of  an  action  of  wakening ;  but  I 
cannot  venture  so  far.  The  conclusion  of  an  action  of  waken- 
ing and  transference,  is  simply  that  the  action  be  wakened  and 
transferred ;  and  there  is  an  end  of  the  matter.  There  is  no 
Btyle,  or  established  practice,  in  favour  of  such  arrestments ;  and 
I  see  no  warrant  for  them  in  the  Statute.  I  cannot  hold  that 
an  action  of  transference,  either  by  itself,  or  conjoined  with  a 
wakening,  will  authorise  an  arrestment  on  the  dependence. 

The  Court  refused  the  note. 

Lord  Ordinary,  Ivory — For  Comphiner,  Solicitor- General 

rM'Neill),  Monro;  Graham  and  Anderson,  W.S.,  Agents 

JFor  Respondents,  Rutherfurd,  Horn;  Peter  Bairnsfather,  W.S., 
Ageni,^^.  CfcrA.— £H.B.J 


UihJune  1842. 
FiBST  Division (H.  B.) 

No.  214. — Alexahdeb  Pearson  and  OTn^nsfBoyd 
Alexander's  Tt^ustees),  Pursuers,  v.  William  Max- 
well Alexander,  and  Boyd  Alexander  and  his 
Children,  Defenders. 

Succession — Testament — Trust — Burden — Personal  and  Real 
— A  testator  directed  lUs  trustees  to  convey  certain  lands  to  A, 
whom  failing  to  B,  but  declared,  that  in  the  event  of  A  or  his 
issue  succeeding  to  a  certain  other  estate,  he  or  they  should  be 
bound  to  denude  of  the  estate  now  conveyed  in  favour  of  B  or 
his  issue, — it  beina  the  testator* s  meaning  and  intention  thai  the 
two  estates  should  never  be  united  during  the  lifetime  ofB,or 
any  of  his  issue — Held  that  the  trustees  would  discharge  their 
duty  under  the  settlement,  by  inserting  the  testators  declaration 
in  terminis  in  the  conveyance  to  A;  that  the  declaration 
amounted  only  to  a  personal  obligation  on  A,  and  could  noi 
be  made  to  affect  the  lands  as  a  real  burden  or  species  of  entail. 

The  late  Boyd  Alexander  of  Southbar,  by  trust-dis- 
position and  settlement,  of  date  19th  April  1808,  cor- 
veyed  his  whole  property  to  trustees,  for  the  purpose, 
inter  ahoj  of  conveying  his  whole  heritable  property, 
•nnd  particularly  his.  estate  of  Southbar  and  Boghall, 
under  certain  specified  burdeos,  to  his  nephew,  William 
Maxwell  Alexander,  his  heirs  and  assignees  whomso- 
ever. By  a  codicil  to  the  deed  the  truster  declared  it 
to  be  bis  desire  and  iutentioo,  that,  in  the  event  of 
William  Maxwell  Alexander  predeceasing  him  without 
issue,  or  with  issue  also  predeceasing,  every  thing 
meant  to  be  conveyed  to  William  Maxwell  Alexander 
sbould  go  to  his  brother,  Boyd  Alexander. 

Jn  February  1816,  the  truster  executed  a  supple- 
mentary trust-deed,  in  which,  considering  that  he  had 
made  several  purchases  of  land  since  the  date  of  the 
original  deed,  and  that,  in  terms  of  that  deed,  these 
lands  would  descend  to  William  Maxwell  Alexander, 
he  altered  this  destination,  and  desired  his  trustees  to 
sell  the  newly  purchased  lands,  together  with  any  fu- 


ture purchase,  and  regard  the  prices  as  forming  part  of 
his  personal  funds;  declaring  it  to  be  his  intention 
that  it  was  only  the  estate  of  Southbar  and  Boghall 
which  "  was  to  descend  and  belong^  to  Williaia  Max- 
well Alexander,  and  failing  him,  as  described  in  the 
original  deed,  to  Boyd  Alexander.  Of  date  March 
1819,  a  codicil  was  appended  to  this  supplementary 
deed,  making  various  alterations  both  on  it  and  the 
original  deed.     The  fourth  alteration  is  as  follows : 

'*  As  I  have  by  my  codicil,  already  referred  to,  provided 
that  in  the  event  of  the  death  of  the  said  William  Mazweli 
Alexander  without  lawful  issue  before  me,  or  of  the  death  of 
such  lawful  issue  likewise  before  me,  that  the  said  Boyd  Alex- 
ander, also  my  nephew,  shall  succeed  to  the  real  property  spe- 
cially conveyed  in  my  said  first  trust-disposition  and  settlement 
(and  which  comprehend  the  estates  of  Southbar  and  Boghall),  and 
to  the  personal  property  likewise  thereby  provided  to  the  said 
William  Maxwell  Alexander,  it  is  now  my  further  meaning  and 
intention*  and  I  hereby  declare  sacb  to  be  the  case,  that  if  it 
shall  happen  at  any  time  hereafter  that  the  said  William  Max- 
well Alexander,  or  any  of  his  lawful  issue,  shall  succeed  to  the 
estate  of  Ballamyle,  in  the  county  of  Ayr,  belonging  to  bis 
brother^  Claud  Alexander,  Enquire,  then  and  immediately  on  that 
event  taking  place,  and  whether  the  said  William  Maxwell 
Alexander  shaJl  have  lawful  issue  or  not,  the  said  William 
Maxwell  Alexander,  or  any  of  his  lawful  issue,  as  the  case  may 
be,  so  succeeding  to  the  said  estate  of  Ballamyle,  shall  be  bound 
and  obliged  immediately  to  denude  themselves  of,  and  to  convey 
the  said  estates  of  Southbar  and  Boghall  to  and  in  favour  of 
the  said  Boyd  Alexander,  my  nephew,  and  his  heirs  and  assignees 
whomsoever, — it  being  my  meaning  and  intention  that  the  said 
estates  of  Southbar  and  Boghall  shall  never  be  united  with  ihp 
estate  of  Ballamyle  in  the  person  of  the  said  William  Maxwell 
Alexander,  or  of  his  issue,  while  my  nephew,  the  said  Boyd 
Alexander,  or  any  issue  of  his  body,  shall  be  in  life ;  Jt  b«ing 
always  expressly  understood,  that  in  the  event  of  the  said  Boyd 
Alexander,  my  nephew,  or  any  of  his  issue  succeeding  to  the  said 
estates  of  Southbar  and  Boghall,  he  and  they  shall  be  burdened 
in  the  same  manner  as  the  said  William  Maxwell  Alexander, 
and  his  heirs  and  successors,  are  by  my  said  settlements." 

In  executing  the  part  of  the  trust-deed  in  favour  of 
William  Maxwell  Alexander,  the  trustees  poposed  to 
dispone  to  him  the  estates  of  Southbar  and  Boghall, — 
inserting  in  the  disposition  a  declaration  in  terms  of 
the  above  fourth  alteration.  The  sufficiency  of  such 
a  declaration  to  meet  the  intentions  of  the  truster  hav- 
ing been  questioned,  the  trustees  raised  a  summons  of 
declarator  and  exoneration,  in  which,  stating  that  they 
had  made  up  a  feudal  title  in  their  persons  to  the  lands 
of  Southbar  and  Boghall,  and  were  prepared  to  convey 
them  in  terms  of  the  settlement,  but  that  doubts  had 
been  expressed  by  the  parties  concerned,  whether  the 
terms  of  the  destination  and  obligation  proposed  to  be 
imposed  on  William  Maxwell  Alexander  and  his  issue 
were  sufficient,  they  concluded  to  have  it  found  and 
declared  that,  under  the  terms  of  the  settlement, 

"  the  pursuers  are  bound  to  convey,  make  over,  and  dispone 
the  lands  and  others  mentioned  therein,  and  hereinbefore  de- 
scribed, to  the  said  William  Maxwell  Alexander,  and  his  heira 
and  assignees  whomsoever ;  and  that  under  the  terms  of  the 
eaid  settlements,  the  said  Boyd  Alexander  and  his  heirs  and  aa- 
signees  have  merely  a  conditional  interest  in  the  said  lands  and 
others,  in  the  event  of  the  said  William  Maxwell  Alexander,  or 
any  of  his  issue,  succeeding  to  the  said  estate  of  Ballochmyle,  and 
ought  not,  in  the  conveyance  to  be  executed  by  the  pursuers,  to  be 
substituted  in  the  dispositive  clause  thereof  after  the  heira  and 
assignees  whomsoever  of  the  said  William  Maxwell  Alexander : 
As  also,  that  the  said  Boyd  Alexander  and  his  foresaids  are  not 
entitled  to  have  their  said  conditional  interest  provided  for  in  the 
said  conveyance,  by  means  of  a  clause  of  devolution,  or  other- 
wise than  by  meant  of  a  personal  obligation  upon  the  said 
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WilliBin  Maxwell  Alexander,  or  any  of  his  lawful  issue,  who 
shall  succeed  to  the  said  estate  of  Ballochmyle :  As  also,  that 
the  pursuers  will  have  fulfilled  the  du:y  imposed  upon  them,  and 
implemented  the  directions  of  the  said  truster,  in  so  far  as  re- 
gards the  rights  and  interests  in  the  lands  and  others  before  de- 
scribed, given  to  the  said  William  Maxwell  Alexander,  and  to 
the  said  Boyd  Alexander,  and  their  respective  heirs  and  assig- 
nees whomsoever,  by  the  said  settlements,  by  executing  a  con- 
veyance to  the  several  effects  set  forth  in  this  conclusion,  and 
under  the  burdens  before  mentioned  or  referred  to,  in  the  terms 
expressed  and  contained  in  the  draft  of  the  deed  proposed  to  be 
executed  by  the  pursuers,  to  be  produced  in  process,  and  herein 
in  part  before  recited :  Or  otherwise,  it  ought  and  should  be 
found  and  declared,  by  decree  foresaid,  that  the  said  Boyd 
Alexander  and  his  foresaids  ought  to  be  substituted  in  the  dis- 
positive clause  of  the  said  deed  to  the  said  William  Maxwell 
Alexander  and  his  foresaids,  or  to  him  and  bis  lawful  issue,  and 
that  they  are  entitled  to  have  a  clause  of  devolution  inserted  of 
the  said  lands  and  others  in  their  favour,  in  the  event  of  the 
said  William  Maxwell  Alexander,  or  any  of  his  issue  succeeding 
to  the  said  estate  of  Ballochmyle ;  or  at  least,  what  other  right 
and  interest  they  have  in  the  said  lands  and  estate,  and  what 
clauses  and  provisions,  they  are  entitled  to  have  inserted  in  the 
deed  of  conveyance  to  be  executed  by  the  pursuers,  for  en- 
forcing and  securing  the  same,  other  than,  and  different  from,  those 
contained  in  the  draft  to  be  produced  by  the  pursuers.'* 

William  Maxwell  Alexander  pleaded — I.  Mr  Boyd 
Alexander  and  his  children  have  only  a  conditional 
interest  in  the  lands  of  Soutbbar  and  Boghall,  arising 
under  the  codicil  of  1819*  2.  The  proper  mode  of 
providing  for  such  interest  is  by  a  personal  obligation 
of  the  defender  to  denude  in  terms  of  the  provision 
contained  in  said  codicil.  3.  The  defender,  on  grant- 
ing such  obligation,  is  entitled  to  conveyance  of  the 
lands,  in  terms  of  the  trust-deed  of  1808* 

Boyd  Alexander,  for  himself  and  children,  pleaded^ 
That  according  to  the  true  intent  and  meaning  of  the 
truster,  the  trustees,  in  conveying  the  estates  of  South- 
bar  and  Boghall  to  William  Maxwell  Alexander,  are 
bound  to  make  the  conveyance  one  in  favour  of  Wil- 
liam Maxwell  Alexander  and  bis  heirs,  whom  failing, 
to  the  defender,  and  not  merely  to  introduce  the  con- 
dition as  to  William's  denuding  in  the  defender's  favour, 
but  to  secure  the  due  implement  of  that  provision  by 
declaring  the  obligation  to  that  effect  to  be  a  real  bur- 
den on  the  lands  conveyed. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*'  4th  March  1842 The  Lord  Ordinary  having  heard  par- 
ties, and  considered  the  process,  finds  that  the  defenders,  Boyd 
Alexander,  Esquire,  and  his  children,  are  not  bound  to  be  satis- 
fied with  the  clause  in  the  deed  prepared  by  the  pnrsuers,  refer- 
able to  the  contingency  of  the  other  defender,  William  Maxwell 
Alexander,  or  his  issue,  sncoeeding  to  th^  estate  of  Ballochmyle, 
but  are  entitled  to  have  the  provision  that,  in  this  event,  the 
aaid  William  Maxwell  Alexander,  or  his  lawful  issue  so  sue* 
ceeding,  shall  be  obliged  to  denude  of  the  estates  of  Soutbbar 
and  Boghall  in  favour  of  the  said  Boyd  Alexander,  and  his  heirs 
and  assignees,  made  a  real  burden  in  the  title  to  be  granted  to 
the  said  William  Maxwell  Alexander ;  sind  before  farther  an- 
swer, appoints  the  cause  to  be  enrolled,  in  order  that  it  may  be 
settled,  whether  the  parties  can  adjust  the  appropriate  clause  or 
clauses  themselves,  or  wish  a  remit  to  a  neutral  person,  or  how 
they  propose  to  proceed :  Reserving  all  questions  of  expenses. 

**  Note — The  law,  as  expounded  in  several  decisions,  is,  that 
trustees,  in  the  situation  of  the  pursuers,  are  bound  to  carry 
what  shall  appear  to  have  been  their  constituent's  intentions,  as 
deducible  from  his  trust-deed,  into  effect;  and  the  present 
truster,  not  content  with  leaving  this  to  the  law,  expressly  de- 
clares that  the  pursuers  should  '  regulate  thewnehes  according 
io  my  meaning  and  intentionM,  as  pointed  out  by  my  prevous  set- 
|lements,  and  by  this  codicil.* 


'*  Now,  it  is  clear  that  he  meant  that  Soathbar  and  Boghall 
should  never  be  united  in  the  person  of  the  same  heir  with  Bal- 
lochmyle. He  says  so  in  express  terms — and  the  qaestion  is, 
whether  his  trustees  can  be  allowed  to  give  William  Blaxwell 
Alexander  such  a  title  as  may  confessedly  enable  him  to  defeat 
this  intention  ?  The  Lord  Ordinary  thinks  that  they  cannot, 
but  that  Boyd  Alexander  is  entitled  to  insist  that  they  shall  not 
merely  insert  into  bis  dtle  a  general  and  very  easily  defeasible 
deelaration,  bat  that  they  shall  do  what  the  defenifer  now  de- 
sires, to  secure  his  interest 

*'  There  are  several  courses  that  might  have  been  followed. 
But  it  is  needless  to  examine  these,  because  Mr  Boyd  Alexan- 
der restricts  his  claim  to  the  one  that  is  the  mildest  for  the  other 
party,  vis.,  that  the  obligation  to  denude  shall  be  made  a  real 
burden,  and  shall  enter  Mr  Maxwell  Alexander's  sasine  and  the 
future  investitures.  To  this  extent,  at  lnut,  the  Lord  Ordinary 
has  no  doubt  that  the  claim  of  Boyd  is  well  founded. 

"  There  is  nothing  to  be  learned  from  deciflons  on  this  tubject, 
except  the  general  rule,  that  the  will  of  the  granter  cannot  be  al- 
lowed to  be  evaded  or  defeated.  Where  th^  mere  insertion  of 
his  words  into  the  title  to  be  framad  will  suflBce,  this  (as  in  An- 
derson, 11th  February  1886)  exhausts  their  doty.  Wliere  more 
is  required,  the  Court  (as  in  Stirling,  30tb  November  1638),  will 
order  this  addition,  whatever  it  may  be,  to  be  made.  Here  the 
granter  has  given  no  form  of  deed,  bat  has  merely  ezphunrd  an 
object  which  be  wishes  his  trustees  to  attain :  and  the  question 
is,  whether  they  attain  it  by  mere  insertion  into  the  title  of  his 
expression  of  his  wish,  which  nsay  be  disregarded,  and  his  in- 
tention defeated  the  very  next  day  ?" 

William  Maxwell  Alexander  reclaimed.   At  advising. 

Lord  Oiliiet, — On  the  first  blush  of  this  case  I  bad  great 
doubts  of  the  soundness  of  the  interlocutor ;.  and  these  doubts 
have  been  confirmed.  It  was  dearly  the  intention  of  the  tms- 
ter  that  the  estates  of  Soathbar  and  Ballochmyle  ahoold  not 
be  united ;  and  he  has  so  expressed  it.  Intentions,  when  a  si- 
milar object  is  contemplated,  are  common,  but  none  are  more 
frequently  frustrated.  The  question  here  is,  baa  the  troater 
used  the  proper  terms  to  give  effedt  to  bis  intention,  or  to  bind 
us  to  give  effect  to  it  now  ?  I  don't  think  he  has.  The  case  of 
Duthie  (25th  February  1841)  is  eonclosive  on  the  point.  In- 
deed, the  present  case  is  a  fortiori.  All  that  the  truster  baa 
done  is  not  to  give  an  instruction  to  his  trustees,  but  to  append 
a  codicil  to  his  settlements  containing  an  obligation  on  his  heir. 
To  give  effect  to  bis  intentions  in  tbe  manner  contended  for  by 
Boyd  Alexander,  would  just  be  to  rear  up  a  new  form  of  entaiL 
Tbe  truster  was  a  man  of  business  who  knew,  and  might  eaaily 
have  known,  that  if  these  were  his  intentions,  he  could  only  give 
eflfect  to  them  by  executing  a  regular  entail.  He  has  not  done 
so.  But  he-has  said  that  the  estates  are  not  to  be  united  ;  and 
is  it  therefore  to  be  maintained,  that  as  the  union  cannot  other- 
wise be  prevented,  we  roust  order  a  strict  entail  ?  Suppoae  aa 
individual  wishes  to  bind  bis  heir  not  to  spend  beyond  a  eertaia 
sum.  The  obvious  wsy  of  giving  effect  to  his  wish,  is  to  exe- 
cute an  entail  which  will  prevent  people  from  troattng  bim;  bat 
if  he  does  not  choose  to  do  ao,  it  is  impossible  to  have  it  done 
for  him.  I  am  dear  that,  io  the  present  instance,  tbe  trostcea 
will  fully  implement  their  trust  by  disponing  in  tema  of  tba 
proposed  draft.  .  . 

JLord  Mackenzie, — I  am  of  the  same  opinion.  There  ia  bere 
no  direction  whatever  to  entail.  There  is  not  even  a  dauoe  to 
prevent  alienation,  but  merely  a  elause  which  binds  tbe  dispooee 
in  a  certain  event  **  to  denude.*'  This  is  merely  a  pcraooal  ob- 
ligation, and  cannot  affect  the  lands.  And  I  would  ioCer,  tbar 
it  was  not  the  truster's  intention  .to  affect  them.  He  aaja,  tbey 
are  not  to  be  united  *'  in  tbe  person  of  the  said  Wiliiam  Alex* 
ander,"  &c.  Now,  what  is  here  asked  ?  A  new  kind  of  real 
right,  which  is  to  be  substituted  for  tbe  obligation  which  was 
originally  personal,  but  is  to  be  personal  no  longer.  In  this  way 
effect  is  not  to  be  given  to  the  meaning,  as  expreoaed  by  tbe 
truster,  but  a  new  meaning  altogether.  The  personal  <^«gatioa 
appears  to  me  to  give  full  effect  to  the  intenrion.  If  at  tbe  tiaae 
when  the  estate  of  Soutbbar  stands  in  tbe  person  of  Williaai 
Maxwell  Alexander,  the  estate  of  Ballochmyle  opena  to  hioi, 
he  is  under  a  personal  obligation  to  denude  hioiself  of  tbe  for- 
mer.    From  the  very  nature  of  the  obligation,  it  appease  im* 
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possible  to  earry  it  beyond  the  person.  Indeed,  I  doubt  if  the 
thin^  proposed  by  the  other  defenders  could  be  accomplished  by 
the  U  w  of  Scotland  at  all.  Certainly,  it  eoold  not  be  accomplished 
without  an  entail.  At  first,  I  thought  that  an  entail  bad  been 
ordered  ;  but  when  I  saw  that  there  was  to  be  no  entail,  I  was 
•attsfied  that  the  thing  was  utterly  iropotsible.  The  real  right 
proposed  would  be  of  a  Tcry  extraordinary  deicription,..the  effect 
being,  that  whenever  the  party  holding  the  one  estate  happened, 
in  whatever  way,  to  come  into  possession  of  the  other,  one  of 
them  should  jump  away  to  a  diffisrent  party  altogether.  It 
would  be  a  perfect  anomaly. 

laitd  Fulkrfon. — I  am  of  the  same  opinion.  There  can  be 
no  objection  to  allow  the  truster's  declaration  to  go  into  the 
disposition,  but  the  attempt  to  convert  the  personal  obligation 
contained  in  it  into  a  real  right,  would  be  utterly  impracticable. 
As  observed,  there  is  here  no  instruction  to  the  trustees  to  do 
any  thing,  and  therefore  there  is  no  analogy  between  this  case 
ftnd  those  in  which  the  trustees  have  been  ordered  to  do  certain 
things,  e.  g,,  to  execute  a  strict  entail  according  to  the  law  of 
ScotUind.  In  such  cases,  it  has  been  found  that  the  thing  ordered 
Co  be  done,  must  be  done  in  such  a  way  as  not  to  leave  the  en- 
tail imperfect.  Here  tlie  direction  to  the  truKees  is  to  convey 
in  fee-simple;  and  were  it  to  be  held,  that  under  such  a  direction, 
they  are  entitled,  with  the  view  of  carrying  ont  what  is  mid  to 
have  been  the  truster'a  intention,  to  execute  an  entail,  it  is  clear 
that,  in  the  same  way,  every  condition  in  a  settlement  might  be 
eonstrued  into  a  direction  to  make  an  entail.  Were  a  truster 
to  say,  my  fnttntion  is  that  my  heir  shall  not  seU  the  lands 
disponed  to  him.  or  contract  debt,  the  trustees  might  perhaps 
be  entitled  to  insert  this,  in  ierminia,  in  the  conveyance,  but 
surely  not  to  insert  all  the  fetters  of  an  entail.  So  here.  As 
to  the  proposal  to  convert  the  declaration  into  a  real  burden,  it 
is  altogether  out  of  the  question. 

Lord  Prtfufea/.-^!  see  no  reason  to  doubt  the  soundness  of 
the  opinions  now  delivered.  We  are  always,  as  far  as  possible, 
Co  give  effect  to  the  will  of  the  tes{.ator.  This  principle  we  ap- 
plied lately  in  the  case  of  Ramsay  v.  the  University  of  St  An- 
drews. What  was  the  intention  of  the  truster  here  ?  If  he  in- 
tended, that,  on  a  certain  event,  he  wished  the  estates  to  be 
entailed,  Wby  did  he  not  say  so?  Mr  Alexander  was  a  regular 
saan  of  business,  and  knew  how  to  give  effect  to  his  intentions. 
He  does  so  by  framing  a  codicil,  which  clearly  enough  indicatef 
liis  wish,  that  the  estates  should  not  be  united,  but  also  indi- 
cates that  he  left  it  to  his  two  nephews  to  give  effect  to  it-^ 
just  as  if  he  had  said,  I  have  explained  my  wish,  and  have  full 
conildenee  that  yon  will  not  neglect  it.  '  As  to  an  entail,  there 
is  no  indication  of  it.  This  distinguishes  the  present  case  from 
chose  alluded  to  by  Lord  Fullerton,  in  which  there  was  an  ex- 
press direction  to  entail.  Then  the  proposed  convnyanot  fulfila 
the  direction  given  to  the  trustees,  who  are  not  entitled  either 
CO  make  an  entail,  or  constitute  a  real  burden. 

The  Court  prononoced  the  foUowiog  interlocutor : 

**  Reeal  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
mnd  find  and  declare  in  terms  of  the  first  conclusion  of  the  libel; 
smd  fiurther,  find  that,  upon  executing  a  deed  of  conveyance  in 
terms  of  the  draft.  No.  10  of  process,  the  pursuers  are  entitled 
to  be  exonered  and  discharged  in  terms  of  the  conclusions  of 
the  libel  to  that  effect,  and  exoner  and  discharge  the  said  per- 
sons accordingly,  and  decern ;  appoint  the  expenses  of  both  par- 
ties, defenders,  to  be  paid  out  of  the  trust-funds." 

Lord  Ordinanf,  Gockbum. — Fhr  WilKam  MaxweU  Alexander, 
Solidtor-Oeneral  (M*Neill),  Moir ;  Hunter,  Campbell  and  Com- 
pany, W.S.»  AgenUm — For  Boyd  Alexander ,  Anderson,  Cowan, 

J.   H.  Harwell;  A.  J.  Russell,  W.S.,  AgeML^B.  CUfM 

LH.B.] 


nth  June  lSi2. 

Sbcokd  D1VI8IOV (6.  D.  F.) 

No.  215.— ^oor  John  Maiklem,  Pursuer^  v,  John 

Macgbuthar,  Defender, 

Jury  Case — ^New  Trial — Husband  and  Wife — Expenses — CtV- 
atmetanees  in  which  a  new  trial  granted  on  the  motion  of  the 
defender,  general^,  on  the  ground  that  the  verdict  was  not  auf 
fieiently  warranted  by  the  evidence,  hut  on  condition  of  the  dc" 
fender  paying  the  pureuer  the  expeneee  he  had  incurred  is  the 
firti  trioL 

The  pursuer — alleging- that  a  bond  had  been  granted 
by  Thomas  Henderson,  and  Jean  Hopderson  and 
spouse,  on  27th  June  1839»  by  which  these  parties  ob- 
liged themselves  to  pay  to  the  pursuer  and  his  wife 
ten  per  cent,  on  every  £100  recovered  by  them  out 
of  a  certain  succession  to  which  they  claimed  right — 
brought  this  action  against  the  defender,  who,  it  was 
alleged,  priepared  the  deed  for  its  delivery  to  theuL 
The  defender  admitted  having  prepared  the  deed,  but 
alleged,  that  some  time  after  its  execution,  and  before 
delivery,  it  had  been  returned  to  the  grantors  at  their 
desire ;  and,  accordingly,  that  he  was  not  answerable 
for  delivery,  and  was  unable  to  comply  with  the  de- 
mand. A  draft  of  the  bond,  and  certain  documents 
bearing  on  the  circumstance,  were  recovered ;  and 
thered^r  the  following  issue  was  sent  to  a  jury ; 

**  It  being  admitted,  that  on  or  about  the  19th  day  of  July 
1839,  a  bond  was  executed  in  favour  of  the  pursuer  by  Thomas 
Henderson,  Edward  fiuchan,  and  Jean  Henderson  or  Buchan ; 

'*  Whether  the  said  bond  was  delivered  to  the  defender,  as 
agent  for  the  pursuer,  or  for  his  behoof? — and  Whether  the  de- 
fender wrongfully  retains  and  refuses  to  deliver  the  same  to  the 
pursuer,  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

••  Damages  hud  at  £1500." 

The  jury  found, 

"  that  in  respect  of  the  matters  proven  before  them,  they  find 
that  the  bond  was  delivered  to  the  defender,  as  agent  for  the 
pursuer  and  his  wife,  and  for  their  behoof,  and  that  the  defen- 
der having  wrongfully  retained,  and  refused  to  deliver  the  same 
to  the  pursuer,  find  him  liable  in  damages  to  them,  and  assess 
the  same  at  10  per  cent,  on  the  sums  received,  or  to  be  receivedp 
conform  to  state  signed  by  the  counsel  for  the  parties.'* 

The  defender  now  moved  for  a  new  trial,  on  the 
ground,  (1.)  that  the  verdict  did  not  answer  the  issue ; 
and  (2.)  as  being  against  evidence.  As  to  the  first 
ground,  it  was  explained  that  the  issue  was  taken* 
whether  the  bond  was  executed  in  favour  of  the  purr 
suer,  but  that  the  jury  had  found  that  it  had  been  de*" 
livered  to  the  defender,  as  agent  for  the  pursuer  and 
his  wife,  while  his  wife  was  no  party  to  the  action.  It 
appeared  that  the  finding  for  the  wife  had  been  iptro- 
duced  by  the  jury,  in  consequence  of  an  intimation 
from  the  presiding  Judge,  that  as  it  appeared  that  th^ 
wife  was  interest^  in  the  bond,  that  that  interest  should 
be  protected  by  the  jury. 

The  Court  granted  a  new  trial,  principally  on  the 
ground  that  the  evidence,  which  chiefly  depended  on 
the  instrumentary  witnesses,  was  contradictory  or  un« 
satisfactorv.  Put  in  regard  to  the  other  objection,  the 
Court  held  that  the  defender  was  now  precluded  from 
urging  it  as  an  ol^ection,  especially  as  he  made  up  a 
record  in  which  the  wife's  interest  appeared,  and  had 
taken  the  issue  as  it  stood,  and  gone  to  trial  thereon 
without  stating  any  objection.  In  these  circumstances, 
the  Court  held  that  he  had  waived  any  objection  to 
want  of  title ;  and,  besidesi  their  Lordships  were  of 
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opinion  that  they  were  bound  to  protect  the  interest  of 
the  wife.  The  new  trial  was  granted  on  condition  of 
the  defender  paying  the  expense  of  the  former.  On  a 
subsequent  day,  a  motion  was  made  to  the  Court  for 
leave  to  sist  the  wife  as  a  party ;  but  this  the  Court  re- 
fused,— the  Lord  Justice-Clerk  observing,  that  the 
Judge  at  the  trial  would  protect  the  interest  of  the 
wife ;  and  if  he  presided,  he  would  suggest  to  tlie  jury 
to  endorse  on  their  verdict  that  the  wife  had  an  interest 
in  the  result. 

Presiding  Judge  at  trial.  Lord  Jastice- Clerk — Ad.  A.  An- 
derson, C.  Robertson;  T.  M'Indoe,  S.S.C,  Agent, — Alt,  So- 
licitor-General  (M'Neill),  IngUs;  J.ind  J.  Wright,  W.S.,  Agents. 
-fG.D.F.I 


14/A  June  1842. 

Second  Division (G.D.F.) 

No.  216. — Robert  Kerb,  Pursuer^  v,  Abchibaij> 

Scott,  Defender. 

Public  Informer—StBtute  50  Geo.  III.  c.  48— Process — A  party 
'    who  had  been  appointed  by  the  Sheriff  of  Edinburgh  as  an  qffi' 
cer  of  Court,  was  employed  in  that  capacity  under  the  Mid'- 
die  District  Road  Acts,  to  supply  information  to  the  Procu" 
rator  fiscal  of  the  county,  to  enable  him  to  prosecute  for  offences 
committed  under  the  Road  Acts,   On  the  occasion  of  these  pro- 
secutions, the  officer  acted  as  principal  witness,  and  was  paid 
weekly  wages  for  his  duties  and  trouble,  and,  libelling  on  the  50th 
•.    Geo.  III.,  he  brought  an  action  against  the  Procurator -fiscal,  in 
t    which  he  insisted  he  was  entitled  to  a  half  of  the  fines  recovered 
from  offenders,  on  the  ground  of  being  informer — plea  in  de- 
.  fence  sustained,  that  the  Procurator-fiscal,  who  pursued  for 
the  penalties,  was,  in  the  sense  of  the  Act,  the  informer  ;  and 
,    action  accordingly  dismisud. 

The  pursuer  set  forth  in  the  summons  in  this  case, 
(which  was  raised  in  1 840,)  that  he  had  been  admitted 
in  1825  by  the  Sheriff  of  Edinburgh  as  an  officer  of 
Court,  and 

'*  at  the  time  of  his  said  appointment  and  admission,  it  was  stated 
to  him  by  Archibald  Scott,  SoUcitor-at-law  in  Edinburgh,  and 
Procurator- fiscal  of  Court,  that  he  wished  the  pursuer  to  give  his 
attention  particularly  to  the  detection  of  offences  committed  by 
carters  against  the  Road  Acts,  and  that  the  pursuer  would  be 
remunerated  for  his  trouble  from  the  fines  to  be  levied  and 
recovered  upon  his  information  :  That  the  pursuer  attended  to 
these  duties,  but  he  farther  had  occasion  to  observe  various 
offences  committed  by  proprietors  and  drivers  of  stage-coaches 
and  other  carriages,  and  the  pursuer  proceeded  to  give  such  in- 
formation to  the  said  Archibald  Scott,  as  public  prosecutor,  as 
enabled  him,  with  the  aid  of  the  evidence  supplied  by  the  pur- 
aner,  to  obtain  convictions  against  a  considerable  number  of 
offenders  of  that  class  :  That,  from  the  6ih  day  of  August  1825, 
to  the  11th  day  of  August  1830,  the  pursuer  continued,  from 
time  to  time,  to  lodge  informations  with  the  said  Archibald 
Scott,  which  led  to  convictions  against  that  class  of  offenders, 
upon  whom  fines  or  penalties  were  imposed,  amounting  gene- 
rally to  £5,  but  which,  in  some  instances,  were  modified  to  a 
moiety  of  that  sum,  in  terms  of  the  Act  of  Parliament :  That 
an  account  of  the  fines  imposed  and  levied  upon  coach  proprie- 
.tors,  coachmen,  and  others,  in  consequence  of  information  given 
by  the  pursuer,  during  the  time  and  in  the  manner  foresaid,  and 
amounting  in  all  to  the  sum  of  £237  Sterling,  is  herewith  pro* 
duced  and  referred  to,  and  held  as  repeated  brevitatis  causa." 

He  then  concluded,  under  the  50th  Geo.  III.  c.  48,  § 
17,  that  the 

'*  defender  ought  and  should  be  decerned  and  ordained,  by  de- 
cree of  the  Lords  of  our  Council  and  Session,  to  hold  just  count 
and  reckoning  with  the  pursuer  for  the  half  of  the  whole  fines 
and  penalties  levied  and  recovered  by  him  from  coach  proprie- 
tors and  coachmen,  in  consequence  of  information  supplied  to 
Ltm  by  the  said  pursuer,  for  offences  against  the  Road  Aces, 


from  the  5tb  day  of  Augtut  1825,  to  the  11th  day  of  August 
1830,  with  periodical  interest  thereon  from  the  date  of  recover- 
ing  the  same  till  payment :  And  to  make  payment  to  the  pur- 
suer of  the  sum  of  £130  Sterling,  or  such  other  sum,  more  or 
less,  as  shall  appear  to  be  the  amount,  with  interest,  resting- 
owing  to  the  pursuer  at  the  said  11th  day  of  August  1830." 

In  defence  It  was  stated,  that  from  1825  to  1828  the 
pursuer  was  employed  as  a  road  officer  for  the  county 
of  Edinburgh,  but  that  from  1828  to  1838,  when  he 
was  discharged,  his  duties  were  confined  to  the  limits 
within  which  the  Middle  District  Road  Acts  extended, 
and  that,  for  the  first  part  of  his  employment,  he  was 
reimbursed  for  his  trouble  out  of  the  fines  and  penalties 
levied  on  offenders,  but  thereafter  he  was  paid  weekly 
wages  for  the  duties  he  performed,  as  a  public  officer 
under  the  trustees  of  the  Middle  District,  during  which 
time  he  received  no  part  of  the  fines. 

It  was  admitted  that  the  pursoer  supplied  infomui* 
tion  to  the  defender,  which,  together  with  evidence 
drawn  from  other  sources,  enabled  the  defender  to  pro- 
secute as  pursuer  himself ;  but  it  was  exphuned,  that 
the  present  pursuer  acted  as  principal  witness  for  these 
prosecutions  for  penalties. 

The  defender  pleaded — 1.  That  the  porsner  having 
received  suoh  wages  or  remuneration  for  his  services 
as  were  agreed  upon,  or,  at  any  rate,  such  as  he  was 
satisfied  with  at  the  time,  and  having  made  no  claim 
from  the  time  of  his  appointment  till  afler  he  ceased  to 
act  as  an  officer,  he  was  not  now  entitled  to  insist  against 
the  defender  for  the  sum  claimed  in  the  summons; 
and,  2.  That  he  had  no  right  in  law  to  make  the  pre- 
sent demand,  since,  in  the  cases  of  prosecution  and 
conviction  referred  to,  he  was  not  the  informer  to  whom 
a  moiety'  of  the  fines  and  penalties  was  appointed  to  be 
paid.  But  the  defender,  as  the  prosecutor  who  sued  for 
and  recovered  the  penalties,  was  the  informer  in  the 
seose  of  the  Statute. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  ith  February  1842 Hafing  heard  parties,  and  considered 

the  process,  sustains  the  defences ;  assoiUies  the  defeoder^  and 
decerns :  Finds  the  defender  entitled  to  expenses ;  appoints  aa 
account  thereof  to  be  given  in ;  and  when  lodged,  remits  to 
the  auditor  to  tax  the  same,  and  to  report. 

"  Note. — The  pursuer,  though  he  may  have  given  what  is 
popularly  called  information,  was  not  the  informer  in  the  aiato- 
tory  sense.  This  character  belonged  to  the  defender,  who^re 
the  Court  to  be  informed  of  each  delict.  The  pursuer's  poaitioa 
was  quite  different.  He  was  a  Sheriff's  officer,  to  whom  the  de- 
tection of  these  offences  was  assigned,  as  it  was  to  other  oflScers'; 
and  although  his  outlay  was  repaid,  and  bis  wages  were  amde  to 
bear  a  certain  proportion  to  the  fines,  still  it  was  by  wages,  and  09 
an  officer,  that  be  was  paid.  Accordingly,  he  generally  ap- 
peared as  the  witness  in  these  prosecutions, — a  character  incon- 
sistent with  his  being  entitled,  as  a  matter  of  right,  to  part  of 
the  penalties.  The  long  delay  before  bringing  the  action  can 
only  be  accounted  for  on  the  idea  that  he  understood  he  had  got 
all  be  was  entitled  to." 

The  pursuer  reclaimed,  but  the  Court  adhered* 

Lord  Ordinary,  Cockburn. — Act.  Rutherford,  Donaldson'; 
James  Malcolm,  Agent. — Alt.  G.  Grant;  Peter  Crooks,  W.S., 
Agent F.  Clerk [G.D.F.] 
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8th  June  IS4\. 
House  or  Lokds. — (W.H.D.) 

No.  217. — Thomas   Scott,   Appellant^  r.  Messbs 
CuRLE  a7id  EasKiNE,  Respondents, 

Reparation  —  Damages  —  Wrongous  Imprisonment  —  Process- 
Cuption — Advocation — Amendment  of  Libel — Expenses — 
In  an  action  of  damages  fir  wrongous  imprisonment,  on  the 
ground  that  the  pursuer  had  been  apprehended  under  a  pro- 
cess-caption issued  by  the  Sheriff  of  Roxburghshire  fir  re- 
covering  a  process  which  had  been  advocated  to  the  Court  of 
Session,  and  was  therefore  under  the  control  and  jurisdiction 
of  that  Court, — the  circumstances  being,  that  a  bill  of  adooca^ 
tion  had  been  passed,  but  the  letters  had  not  been  erpede  with- 
in the  ten  dags  allowed  by  the  Act  of  Sederunt,  so  that  the 
bill  fell,  and  a  certificate  to  that  effect  was  given  out  to  the 
defenders, — and  the  Sheriff-  Court  process  stood  borrowed  on 
a  receipt  by  the  pursuer,  as  a  procurator  there,  in  common 
form,  to  return  it  when  called  upon, — he  not  having  complied 
tcith  the  regulation  of  the  Act  of  Sederunt  in  case  of  an  ad- 
vocation, viz.,  to  return  the  process  to  the  Sheriff-clerk,  thai 
it  might  be  transmitted  to  the  Court  of  Session,  on  an  obliga- 
tion by  the  complainers  agent  for  its  redelivery  when  the  ad- 
vocation should  be  finally  disposed  of;  and  the  pursuer  having 
unwarrantably  expede  his  letters  of  advocation  after  the  certi- 
ficate that  the  bill  had  fallen  had  been  issued — Held  (affirming 
the  judgment  of  the  Court  of  Session),  1.  TTkat  there  was  no 
relevancy  to  sustain  a  claim  of  damages ;  and,  2.  That  the 
pursuer  was  not  entitled  to  state,  after  the  record  was  made  up^ 
but  not  closed,  a  new  objection  which  went  to  the  nullity  of  the 
caption  altogether,  otherwise  than  by  an  amendment  of  the  libel 
on  payment  of  the  whole  previous  expenses. 

This  was  aa  action  concluding  for  £2000  of  damages 
on  account  of  imprisonment  under  a  process-caption 
alleged  to  have  been  irregularly  issued.  The  circum- 
stances were  these : — 

The  pursuer,  who  was  a  procurator  in  the  Sheriff 
Court  of  Roxburghshire,  presented,  in  April  1836,  a 
petition  to  the  Sheriff  of  Roxburghshire  against  Mrs 
Barbara  Erskine  or  Pott,  widow  of  the  deceased  Charles 
£rskine,  writer  in  Melrose,  and  against  the  defenders, 
Janxes  Curie  and  James  Erskine,  praying  the  Sheriff 
to  ordain  these  parties  to  deliver  up  to  the  petitioner 
certain  title-deeds  over  which  the  defenders  had  then 
a  right  of  retention  or  hypothec.  The  petition  was 
found  to  be  improperly  directed  against  Mrs  Erskine ; 
while  the  Sheriff  (after  a  good  deal  of  procedure),  on 
18th  June  18i6,  sustained  the  defenders' plea  of  re- 
tention, and  dismissed  the  pursuer's  petition,  with  ex-> 
penses.  The  pursuer  then  presented  a  bill  of  advocation 
to  this  Court,  which  was  of  course  passed  ex  parte. 

It  was  provided  by  Act  of  Sederunt,  14th  June  1799, 
that, 

**  Hthly,  When  a  bill  of  suspension  or  advocation  is  passed  by 
the  Lord  Ordinary  on  the  bills,  the  coroplatner  shall  ezpede  the 
letters  at  the  Signet  within  ten  days  thereafter,  otherwise  the 
same  shall  fall  to  the  ground,  and  the  respondent  shall  be  at 
liberty,  upon  a  oertificate  from  the  Signet-otfice,  obtained  at  any 
time  after  the  said  period  is  elapsed,  bearing  that  the  letters  are 
not  expede,  to  go  on  wkh  bis  diligence  or  other  proceedings,  as 
if  tfa«  bill  had  been  refused." 

This  regulation  had  been  preserved  and  renewed  by 
Act  of  Sederunt,  11th  July  1828,  §  17  and  18. 

The  pursuer  did  not  expede  his  letters  within  the 
ten  dayfl»  and  the  defenders  took  out  from  the  Signet- 
oifice  the  requisite  certificate  on  3d  September  1836) 
three  weeks  after  the  passing  of  the  bill. 

The  Sheriff- Court  process  had  been  borrowed  by  the 
pursuer,  as  procurator,  from  the  Sheriff- clerk,  in  \he 


common  form,  and  stood  on  a  receipt  against  him.  He 
averred  that  it  was  lodged  in  the  Bill- Chamber  prior 
to  the  passing  of  the  bill  of  advocation. 

The  Sheriff- Court  Act  of  Sederunt  provides,  cap.  19^ 
§1: 

"Any  party  who  has  given  notice  of  his  intention  to  advocate, 
and  has  lodged  bis  bond  of  caution,  in  terms  of  rap.  19,  sec.  2, 
may  be  allowed  to  see  the  process  from  the  time  of  giving  such 
notice,  until  it  is  competent  to  extract  the  decree." 

And  cap.  19,  §  4,  provides: 

'*  When  a  bill  of  advocation  is  presented  to  the  Court  of  Ses- 
sion, the  process  shall  be  produced  by  the  procurator,  whose 
receipt  stands  for  it,  in  order  that  it  may  be  transmitted  by  the 
clerk,  agreeably  to  Act  of  Sederunt,  17th  January  1797,  and 
minuted  as  having  been  sent ;  or  failing  his  producing  the  pro-< 
cess,  the  Sheriff  may  grant  caption  for  recovering  it,  and  enforce 
sucb  fine  for  non-compliance  with  this  regulatioo  as  to  the  She* 
riff  shall  seem  reasonable.*' 

The  Act  of  Sederunt,  11th  July  1828,  provided, 

*'  9.  That  in  all  cases  in  which  the  Lord  Ordinary  on  the  \A\H 
shall  think  it  expedient,  before  passing  or  refusing  a  bill  to 
which  it  is  competent  to  appoint  answers  to  be  made,  to  ordet 
production  in  the  Bill- Chamber  of  the  proceedings  in  the  In- 
ferior Court  brought  under  his  review,  it  shall  be  incumbent  on 
the  complainer  to  lodge  the  same,  with  the  inventory  thereof, 
in  the  bands  of  the  clerk  to  the  bills,  within  such  time  as  thd 
Lord  Ordinary  may  think  reasonable,  and  which  may,  on  causa 
shown,  be  prorogated,  and  failing  such  production,  the  bill  shall 
be  refused,  and  expenses  found  due.** — "  10.  That  on  production 
to  the  clerk  of  any  inferior  court  of  a  copy,  duly  certified  by  tba 
clerk  of  the  bills,  of  an  interlocutor  of  the  Lord  Ordinary  on 
the  bills,  either  passing  a  bill  of  suspension  or  advocation  com- 
plaining  of  a  judgment  of  sucb  court,  or  ordering  the  process 
before  such  court  to  be  produced  in  the  Bill-Chamber,  sucb 
clerk  shall  be  bound,  upon  satisfaction  of  bis  legal  fees,  to 
deliver  the  whole  steps  of  process,  so  far  as  in  his  bands,  all 
conform  to  inventory,  to  the  complainer's  agent  practising  be- 
fore such  court,  on  bis  receipt  and  obligation  for  redelivery, 
thereof,  so  soon  as  the  matters  at  issue  shall  be  finally  disposed 
of  in  the  Court  of  Session  in  case  of  the  bill  being  parsed,  or  in 
the  BilUChamber,  if  (be  bill  shall  by  a  final  interlocutor  be  re^ 
fused ;  and  the  said  clerk  shall,  previously  to  such  delivery,  if 
required,  take  the  usual  summary  measures  for  compelling  tba 
restoration  to  bis  hands  of  any  parts  of  the  process  which  may 
have  been  borrowed,  provided  that  the  complainer  shall  not  be 
entitled  to  requite  with  the  process  the  writs  produced  by  the 
respondent,  unless  by  bis  consent.*' 

The  form  of  proceeding  herein  pointed  out  was  not 
followed  by  the  pursuer. 

The  defenders  having  extracted  their  certificate  ai 
the  Signet-office,  wrote  to  the  pursuer  pn  7th  Septem- 
ber 1836,  requesting  him  to  return  the  Inferior- Court 
process  to  the  Sheriff- clerk.  This  not  being  done, 
they,  on  16th  September,  transmitted  the  Signet-ofiSce 
certificate  to  the  Sheriff-clerk,  and  marked  a  caption  in 
the  Sheriff-clerk's  office-book,  in  common  form.  The 
Sheriff- clerk,  according  to  the  practice  of  the  Court; 
intimated  to  the  pursuer  the  application  for  the  caption 
before  actually  issuing  the  writ.  No  objection  having 
been  lodged,  the  Sheriff-clerk  gave  out.  the  caption  to 
the  defenders  in  the  usual  form.  The  defenders  wrote 
to  the  pursuer  on  2l8t  September,  intimating  that  they 
had 

"  been  obliged  to  apply  for  a  caption  against  Mr  Scott  for  it'.* 
(the  process.)  *'  The  caption  is  in  Messrs  Curie  and  Erskine's 
bands,  and  they  now  intimate  to  Mr  Scott,  that  unless  the  8ai4 
process  be  returned  to  them,  or  to  the  Sheriff-clerk*s  office  in 
Jedburgh,  by  Friday  next,  at  twelve  o'clock  noon,  they  will  be 
under  the  necessity  of  putting  the  caption  into  the  hands  of  an 
officer," 
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The  pursuer  returned  no  answer  to  this  letter. 

The  pursuer,  in  the  meantime,  expeded  letters  of 
advocation  upon  his  bill,  and  signeted  them  on  26th 
September.  He  then  called  and  enrolled  them  in  ab- 
sence of  the  defenders.  Having  seen  the  advocation 
in  the  printed  rolls,  they  appeared  and  stated  the  ob- 
jection of  incompetency  under  the  Act  of  Sederunt, 
which  was  at  once  sustained  by  the  Lord  Ordinary. 

The  pursuer  having  still  kept  up  the  Sheriff- Court 
process,  the  defenders  directed  the  officer  to  put  the 
process-caption  into  execution.  The  pursuer  was  in 
consequence  apprehended  and  incarcerated  on  23d  De- 
cember 1836,  upwards  of  three  months  from  the  date 
of  the  caption.  The  pursuer  then  presented  a  bill  of 
suspension  and  liberation,  accompanied  by  a  certificate 
from  the  clerk  in  whose  office  the  letters  of  advocation 
had  been  called,  dated  24th  December  1836,  and  cer- 
tifying that  the  process  of  advocation  *<  is  at  present  in 
dependence  in  the  Court  of  Session.'' 

On  this  application  LfOrd  Cockburn,  Ordinary,  grant- 
ed warrant  of  liberation  in  absence  of  the  defenders. 
The  pursuer,  in  the  meanwhile,  reclaimed  against  the 
interlocutor  dismissing  the  advocation ;  and  he  raised 
the  present  action.  On  the  reclaiming  note  the  Court 
(26th  May  1837)  adhered,  with  additional  expenses. 

The  ground  of  action  libelled  on  by  the  pursuer  was, 
that  his  incarceration  was  illegal  and  unwarrantable,  in 
respect  that  at  the  date  of  the  apprehension,  "  the  said** 
(Sheriff  Court)  **  process  was  part  of  the  record  of  the 
said  process  of  advocation,  and  was  subject  to  the 
orders,  control,  and  jurisdiction  of  the  Court  of  Ses- 
sion, and  entirely  out  of  the  control  and  jurisdiction  of 
the  Sheriff  of  Roxburghshire.'' 

In  defence  it  was  pleaded — 1.  That  the  expeding 
and  enrolling  of  the  letters  of  advocation,  founded  on 
by.  the  pursuer,  having  been  illegal  and  unwarrantable, 
could  not  stop  the  defenders'  legal  diligence,  and  hence 
the  using  of  that  diligence  was  lawful,  and  was  not  re- 
levant as  a  ground  for  claiming  damages ;  and,  2.  The 
proceedings  of  the  defenders  libelled  being  neither, 
causeless,  malicious,  incompetent,  illegal,  nor  oppres- 
sive,' but  being  in  every  respect  regular  and  legal,  and 
having  been  rendered  necessary  by  the  contumacious 
and  illegal  conduct  of  the  pursuer  himself,  this  action 
could  not  be  maintained. 

The  record  having  been  prepared  (but  not  closed), 
and  the  case  remitted  to  the  Issue- Chambers,  the  de- 
fenders moved  to  have  it  retransmitted,  in  order  that 
the  question  of  law  raised  under  their  defence  should 
be  disposed  of  by  the  LfOrd  Ordinary  before  trial. 

*'  20<;i  November  1838— The  Lord  Ordinary  having  heard 
the  counsel  for  the  parties  on  the  points  of  law  or  relevancy 
which  the  defenders  require  to  be  decided  before  remitting  the 
case  to  the  issue  clerks,  with  a  view  to  a  trial  by  a  jury — Before 
answer,  appoints  the  said  parties  severally  to  prepare  and  give 
in  minutes  of  debate  on  the  said  points  of  law  or  relevancy,  to 
be  seen  apd  interchanged  within  fourteen  days  from  this  date, 
and  finally  revised  and  lodged  with  the  clerk  within  ten  days 
thereafter. 

••  Noig. — The  Lord  Ordinsry  has  not  the  least  doubt  of  the 
eompetenpy  of  requiring  a  decinon  in  this  stage  of  the  proceed- 
ings on  any  points  of  law  or  relevancy  which  it  may  be  ez« 
pedient  now  to  dedde,  although  this  is  one  of  the  eases  appro- 
priated to  jury  trial  by  the  Statutes,  and  indeed,  since  the  case 
of  M'Leod  and  Buchanan,  10th  June  1837,  he  cannot  think  that 
this  is  open  to  question.-  Even  Jn  the  earlier  case  of  Lord 
EgUnton's  Uusteea^  (10th  March  1837^  where  the  question 


turned  solelv  upon  the  12th  section  of  59th  Gea  Til.  e.  85,  a 
large  majority  of  the  Judges  held  that  there  could  be  no  doubt 
that  that  section  applied  to  the  enumerated  eases,  «s  to  the 
power  of  giving  a  preliminary  decision  on  points  of  lem  or  r«&- 
Mjuy,  though  some  of  them  were  of  opinion  that  it  did  not 
apply  as  to  the  power  of  finding  that  the  case  was  not  in  itself 
proper  for  trial  by  jury,  which  adone  was  then  in  dispute.  The 
whole  fi?e  Judges  who  voted  in  the  minority  (to  whose  views 
Lord  Cuninghame  also  inclined),  held  that  il  applied  to  both 
these  cases ;  and  two  out  of  the  six,  who  made  the  majoriry, 
were  clear  that  it  applied  to  the  enumerated  cases,  in  so  far  as  re- 
garded the  power  to  decide  law  or  relerancy  before  trial,  though 
not  as  to  the  power  to  remit  as  unfit  for  jury  trial ;  and  a  third. 
Lord  Cockburn,  was  doubtfuL  But  the  matter  seema  to  be 
put  out  of  dispute,  as  to  the  point  now  in  question,  by  the  33d 
section  of  the  6th  Geo.  IV.  c  120,  which  had  no  bearing  on 
that  former  case.  The  opinion  of  the  Court,  accordingly,  was 
unanimous  in  M*Leod  and  Buchanan.  The  Lord  Ordinary 
trusts,  therefore,  that  the  defenders  will  refrain  from  reaoming 
the  discussion  of  this  point  in  their  minute ;  though,  as  he  is 
anxious  to  pronounce  no  judgment  hoe  8tatu,  which  might  lead 
to  intermediate  litigation,  be  has  not  thought  it  adviiable  to  fix 
the  matter  by  any  interlocutor. 

"  He  has  a  very  clear  opinion,  too,  both  that  the  point  of  re- 
levancy which  is  here  raised  is  one  which  it  is  highly  expedient 
to  have  settled  before  the  case  (if,  after  such  settlement,  any 
case  shall  be  left,}  goes  to  a  jury ;  but  that  it  would  be  unjust 
both  to  the  parties  and  to  the  Judge  or  Judges  at  the  trial,  to 
leave  it  to  be  argued  and  decided  in  the  summary  way  in  which 
it  must  necessarily  be  disposed  of  on  such  an  occasion.  The 
quesdon,  as  he  understands  it,  is,  whether  the  actual  dependence 
of  a  process  of  advocation,  upon  expede  letters,  of  a  judgment 
of  the  Sheriff  of  Roxburghshire,  had  transferred  the  original  re- 
cord and  exclusive  cognisance  of  the  cause  to  this  Court,  at  the 
time  the  defenders  proceeded  to  carry  into  effect  a  proccm  eap- 
tion  previously  issued  by  the  said  Sheriff  against  the  pursuer,., 
the  admitted  facts  being,  that  the  advocator  had  omitted  to  ex- 
pede the  letters  of  advocation  for  more  than  ten  days  alter  his 
bill  was  passed ;  and  a  eertificate  of  that  fiict  bad  been  obtained 
in  regular  form  from  the  Signet-oAce,  in  eonscquence  of  which 
the  Lord  Ordinary,  before  whom  the  case  came,  bad  found  that 
the  advocation  had  finally  fallen,  and  that  there  was  truly  no 
such  process  in  Court,  but  that  his  interlocutor  bad  been  aub* 
mitted  to  review  by  a  reclaiming  note,  and  that  this  note  was 
still  undisposed  of  when  the  caption  was  put  to  execution ;  the 
final  result  being,  that  the  note  was  refused,  and  the  Lord  Or* 
dinary's  judgment  confirmed. 

'*  The  defenders  are  not  understood  to  dispute,  that  if  there 
was  a  process  of  advocation  truly  depending  in  this  Court,  they 
could  not  have  lawfully  executed  the  caption  issued  by  the 
Sheriff  for  restoration  of  the  proceedings  to  bis  derk,  and  that 
the  subsequent  and  ultimate  dismissal  of  that  depending  proccsa, 
or  a  remit  to  the  Sheriff  sts^Mt/er,  could  never  free  them  from 
the  consequences  of  having  anticipated  this  result  otf  their  own 
authority,  and  thus  deprived  the  advocator  of  the  mierim  pro* 
tection  against  any  execution  of  the  Sheriff's  warrants  or  deerces 
to  which  he  was  entitled,  as  the  pursuer  of  a  process  of  review 
in  the  Supreme  Court.  But  they  say  that  the  ohjection  which 
the  Lord  Ordinary  had  sustained,  waa  not  to  the  mmCs,  but  the 
oompetencjf  of  the  advocation,  and  accordingly,  that  the  ease  waa 
not  remitted  nrnpUcUer^  but  *  dismissed,  as  brought  irregularly 
into  Court ;'  and  they  inaintain,  that  it  being  thus  oianifeBt  that 
the  record  was  never  legally  taken  out  of  the  Sheriff  Coart,  it 
was  clearly  competent  for  them  to  force  back  the  procees  under 
bis  authority,  in  spite  of  any  null  and  fietitioos  proceedings 
which  the  pursuer  might  attempt  in  this  Court,  on  the  ground 
of  letters  improperly  expede  on  the  face  of  them,  af^er  the  ad- 
vocation had  irrecoverably  fidlen  and  been  annulled.  If  they  can 
make  out  this  proposition,  there  is  no  doubt  an  end  of  the  case 
of  the  pursuer,  which  rests  solely  on  the  iBegaUty  of  hia  appre- 
hension on  this  caption  during  the  alleged  depeodenee  of  dw 
advocation  at  his  instance  in  this  Court.  If  there  was  tnrij  no 
such  dependence,  and  the  apprehension  waa  oonseqoenlly  war- 
ranted'by  law,  there  are  not  on  the  record  any  such  allegationo 
of  excess  or  personal  violence  as  to  justify  any  dain  rar  da- 
mages; and  for  this  reitoii  the  Lord  Ordinary  thinki  it  e«tn- 
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tial  chat  the  legality  or  illegality  of  the  proceedings  should  be 
determined  in  the  first  place, — the  question  as  to  such  legality 
being  sufficiently  raised  on  the  documents  in  process,  and  the 
facts  admitted  on  the  record.  If  he  had  been  satisfied,  there- 
fore, upon  the  argument  he  has  already  heard,  that  the  execu- 
tion of  the  caption  was  legal,  he  would  at  once  have  dismissed 
the  action,  and  assoilsied  the  defenders. 

"  He  cannot  say,  however,  that  be  is  as  yet  so  satisfied  when 
be  considers  the  pursuer's  replies.  His  argument  in  substance 
is,  that  a  question  of  competency  is  as  much  a  question  of  law. 
and  may  b^  as  difficult  a  question  as  one  on  the  merits,  and 
that  a  defence  founded  on  an  alleged  irregularity  in  bringing  a 
process  into  Court,  is  no  more  to  be  acted  upon  by  a  defender 
at  bis  own  hand,  and  before /W  judgment,  than  any  other  de- 
fence, and  adds,  that  so  long  as  the  validity  of  such  a  defence 
is  Mubjmdiee^  there  is  a  depending  process  w6lch  fixes  the  record, 
and  all  legiil  control  over  it,  exclusively  in  the  Court  whose 
judgment  it  is  awaiting.  He  asks,  how  the  defenders  would 
have  justified  their  execution  of  this  caption  if  the  Court  had 
altered  the  judgment  of  the  Lord  Ordinary,  and  remitted  to 
him  forthwith  to  hear  parties  oo  the  merits  of  the  depending 
advocation?  Or  upon  what  grounds,  other  than  their  own  rash 
confidence  in  its  being  adhered  to,  they  can  now  justify  their 
illegal  proceeding  in  anticipation  of  such  a  result  ?  He  asks, 
whether  they  will  now  maintain  that  they  might  legally  have 
acted  as  they  have  done,  if  the  Court  had  previously  been 
equally  divided  on  the  question  of  competency,  and  the  matter 
bad  been  standing  over  for  consideration  when  the  caption  was 
put  in  execution  ?  He  then  a»kfl,  whether  the  record  of  the 
Sheriff  Court  process,  which  bad  been  duly  transmitted  from 
the  Bill- Chamber  to  the  clerk  to  the  advocation,  at  the  time 
of  its  first  enrolment  in  this  Court,  and  was  known  to  be  in  his 
bands  by  the  defenders  when  they  stated  their  objections  to  the 
Lord  Ordinaryi  could  possibly  be  at  the  disposal  of  the  Sheriff 
till  the  judgment  of  the  Lord  Ordinary  was  final,  and  while  it 
was  yet  doubtful  whether  be  might  not  be  directed  to  proceed 
to  the  discussion  of  its  merits  at  the  next  calling?  And,  finally, 
be  asks,  whether,  even  if  he  were  vet  to  intimate  an  appeal  to 
the  House  of  Lords  against  those  last  judgments,  that  record 
must  not  be  laid  on  the  table  of  the  House,  and  all  execution 
either  of  the  SberifTs  orders,  or  those  of  this  Court,  suspended, 
till  a  regular  warrant  was  obtained  for  such  executioo  pending 
the  appeal  ? 

'*  The  Lord  Ordinary  gives  no  judgment,  and  has  formed  no 
decided  opinion  upon  these  questions,  further  than  that  he  is  not 
prepared  to  dispose  of  them  without  more  consideration,  and 
that  he  thinks  tbem  not  only  of  great  importance,  but  of  very 
considerable  difficulty,  and  wishes,  upon  this  account,  to  see 
tbem  argued  in  writing.  If,  after  considering  the  minutes,  he 
should  still  have  the  same  difficulty,  he  will  probably  report  the 
question  to  the  Court,  and  if  the  parties  contemplate  going 
there  at  any  rate,  it  might  be  convenient  that  the  minutes  should 
at  once  be  printed.  If  he  decides  to  report,  be  will  certainly 
order  the  minutes  to  be  boxed  before  the  Court  rises  for  the 
Christmas  recess,  so  that  the  trial,  if  it  is  ultimately  to  proceed, 
may  be  as  little  delayed  as  possible.'* 

On  7th  December  1838,  the  Lord  Ordinary  allowed 
the  parsuer  to  give  in  a  minate,  stating  an  addition  to 
the  record,  that  the  <<  caption  was  not  signed  by  the 
SherilT,  nor  was  it  an  extract  of  any  warrant  duly 
signed  by  him," — the  caption  having  been  signed  by 
the  Sheriff-clerk, — and  also  an  additional  plea  appli- 
cable to  that  statement.  The  minutes  of  debate  were 
given  in,  when  the  Lord  Ordinary  (9th  November 
1839)  made  avizandum  therewith  to  the  Court,  adding 
thts  following  note ; 

**  The  Lord  Ordinary  inclines  to  think  that  the  new  plea  of 
the  pursuer,  founded  on  the  want  of  the  Sheriff's  signature  to 
the  caption,  cannot  be  entertained  under  this  summons,  though, 
upon  its  merits,  it  seems  to  be  the  best  plea  he  has*  There  is 
something,  perhaps,  in  the  specialty,  that  the  clerk  of  a  court  is 
the  proper  custodier  of  the  processes  then  depending,  and  en- 
titled^  as  it  were,  tq  effect  their  restoration  viafaeH,  and  by  an 


act  of  ret  mndktUio^  which  may  sanction  bis  issuing  caption  of 
his  own  authority  for  this  particular  purpose,  though  such  an 
assumption  of  judicial  power  would  be  indefensible  in  any  other 
circumstances ;  and  if  there  was  any  thing  like  a  general  usage 
to  this  effect,  it  might  be  held  that  he  was  constituted  virtu f 
officii  a  substitute  for  the  Judge,  as  to  this  particular  function. 
But  it  is  plain  to  the  Lord  Ordinary  that  the  general  usage  is 
all  the  other  way ;  and  in  a  question  as  to  the  actual  invasion 
of  the  personal  liberty  of  the  subject,  he  thinks  the  supreme 
tribunal  of  the  country  cannot  be  too  jealous  of  all  questionable 
assumptions.  But  as  the  case  now  stands,  he  does  not  think 
that  the  question  is  here. 

"  Upon  the  original  ground  of  action,  he  retains,  to  a  certain 
extent,  the  doubts  expressed  in  hu  former  interlocutor,  and 
has  therefore  reported  the  case  without  a  judgment.  On  the 
merits,  however,  be  is  more  inclined  than  he  was  originally 
to  sustain  the  defenders*  objeetions  to  the  relevancy:  But 
he  still  feels  that  there  are  great  difficulties  in  the  way  of  such 
a  decision. 

'*  The  distinction  taken  by  the  defenders  between  oljections 
to  the  competency  or  formalitjf  of  an  action,  and  to  its  eierils,  is 
perplexing  enough  in  itself;  but  the  farther  disdnction  between 
nice  and  critical  objections  to  the  competency,  and  such  as  are 
said  to  be  so  obviously  well  founded  as  not  to  admit  of  a  bona 
fide  or  rational  defence,  is  incomparably  more  perilous.  In  all 
questions  of  relevancy ^  the  objector  must  admit  or  assume  the 
truth  of  the  whole  etaiements  on  which  the  other  party  rests  his 
conclusions.  But  an  essential  part  of  the  pursuer's  averments  in 
this  case  is,  let.  That  he  was  encouraged  by  his  legal  advisers 
to  maintain  the  validity  of  the  proceeding  on  the  expede  letters, 
and  did  acconlinf^ly  maintain  them  in  the  most  perfect  bona 
fides;  and,  2</,  That  the  defenders  proceeded  to  execute  the 
caption  against  him  *  causeieeely  and  malieiouuly.*  Now,  so  far 
from  admitting  or  assuming  the  truth  of  these  averments,  the 
defenders,  in  their  argument  on  the  relevancy,  vehemently  and 
entirely  deny  them.  They  form  part,  however  (and  a  very  ma- 
terial part),  of  what  the  pursuer  offers  to  prove  to  *  jury :  and, 
if  the  case  is  sent  there,  will  probably  be  put  tpecUuly  in  issue. 
In  thefte  circumstances,  there  are  two  questions  for  the  Courts 
ls<.  Whether,  assuming  the  truth  of  these,  along  with  the  pur* 
suer's  other  averments,  there  is  or  is  not  a  general  relevancy  in 
his  statement  ?  and,  2d,  Whether,  if  there  be  such  a  relevancy 
on  this  assumption,  it  would  be  fitting  (or  even  competent  for 
us,  in  an  action  of  damages  like  the  present)  to  form  any  judg* 
ment  as  to  the  truth  of  these  averments,  and  substantially  to 
hold  them  as  false,  on  account  of  their  palpable  improbability, 
their  inconsistency  with  admitted  facts,  or  on  any  other  consi- 
deration? On  the  fiist  question  the  Lord  Ordinary  ahould 
have  great  doubts,  but  on  the  second,  he  should  have  a  clear 
opinion  against  such  interference  with  the  proper  functions  of  a 
jury." 

A  majority  of  the  Judges  were  of  opinion,  L  That 
the  new  objection  to  the  caption,  which  was  not  covered 
by  the  summons,  could  not,  at  so  late  a  stage,  be  re- 
ceived under  an  amended  libel,  without  payment  of 
the  whole  previous  expenses ;  and,  2.  That  on  the  case 
there  was  no  relevancy  to  sustain  a  claim  of  damages* 

They  accordingly  (18th  January  1840)  remitted  to 
the  Lord  Ordinary  to  close  the  record,  sustain  the  de- 
fences, and  dispose  of  the  question  of  expenses  as  to 
bis  Lordship  should  seem  fit* 

Scott  then  appealed. 

Lord  Chancelfor, — My  Lords,  this  case  came  before  yoor 
Lordships  by  appeal  from  an  interlocutor  of  the  Coot t  of  Ses- 
sion. At  the  time  of  the  hearing  I  felt  no  doubt,  except  on 
one  point — that  of  the  form  of  the  certificate.  With  respect  to 
the>rest  of  tbe  case  which  has  been  brought  before  your  Lord- 
ships by  the  appellant,  it  did  not  create  one  moment's  doubt. 
Tbe  interlocutor  of  the  Court  of  Session  dismissed  the  suit,-^ 
the  Court  being  of  opinion  that  the  pursuer  was  not  endtled  to 
the  relief  he  prayed,  and  accordingly  compelled  him  to  pay  the 
costs  of  the  suit ;  but  it,  at  the  same  time,  gave  him  the  liberty 
of  conmencHig  emHber  rait  if  he  had  any  came  of  complalnr. 
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It  really,  therefore,  is  a  case  that  resolves  itself  into  a  question 
of  costs,  though  it  does  not  assume  that  shape.  Tour  Lordships 
do  not  allow  an  appeal  in  respect  of  costs;  but  where  the  same 
question  is  presented  in  another  shape,  your  Lordships  are 
nnder  the  necessity  of  hearing  a  discussion  on  a  question  as  un- 
important between  the  parties  as  if  it  had  been  presented  as  a 
mere  question  of  costs.  My  Lords,  the  contests  between  the 
parties  arose  out  of  a  suit  in  the  Sheriff  Court,  from  which 
the  appellant  presented  to  the  Court  of  Session  a  bill  of  advo- 
cation. There  is  no  doubt  that  that  bill  of  advocation  fell  to 
the  ground,  unless  a  certain  process  took  place  within  ten  days, 
— ^that  is  to  say,  at  the  expiration  of  ten  days.  According  to  the 
construction  which  has  been  put  on  the  Act  of  Parliament,  it 
was  competent  for  the  opposite  party  to  put  an  end  to  the  pro- 
ceeding if  that  process  had  not  taken  place.  Ten  days  elapsed 
— and  more  than  ten  days  elapsed.  The  parties  then  applied  for 
a  certificate,  which  certificate  was  in  these  words :  '*  Certifi- 
cate of  the  keeper  of  the  Signet.  Searched  Signet-books  from 
the  22d  day  of  August  last  to  the  3d  day  of  September  current, 
both  days  inclusive,  and  found  no  letters  of  advocation  there 
entered  as  having  passed  the  Signet,  during  the  above  period, 
at  the  instance  of  Thomas  Scott  of  Abbottsmeadow  against 
Messrs  Curie  and  Erskine,  writers  in  Melrose,  and  Mrs  Erskine 
residing  there."  There  is  no  doubt  that  upon  the  ten  days 
being  elapsed,  and  the  proper  certificate  being  obtained,  by  the 
Act  of  Sederunt  the  cause  was  actually  gone:  it  no  longer 
existed.  The  terms  of  the  Act  of  Sederunt  are — *'  that  the 
party  may  go  on  with  his  diligence  or  other  proceedings  as  if 
the  bill  had  been  refused."  There  is  no  question  made  upon 
that :  that  is  gone.  After  that,  however,  the  appellant  pro- 
ceeded as  if  this  process  had  not  been  taken  to  put  an  end  to 
the  bill  of  advocation.  He  brought  the  case  first  before  the 
Lord  Ordinary,  and  after  the  Lord  Ordinary  had  decided  on 
this  very  ground,  that  the  certificate  of  lapse  of  time  put  an 
end  to  the  suit,  be  thought  proper — not  being  satisfied  with  the 
Lord  Ordinary's  decision — to  bring  the  case  before  the  Court 
of  Session ;  and  the  Court  of  Session  of  course  adjudged  in  the 
tame  way  the  Lord  Ordinary  had  done  before.  It  Is  said,  how- 
ever, that  the  appellant  having  possessed  himself  of  the  Sheriff 
Court  process,  the  suit  was  still  pending,  and  that  the  pendency 
of  the  suit  prevented  the  party  taking  any  proceeding  in  the 
Sheriff  Court.  .  My  Lords,  that  would  be  a  very  strange  view 
to  be  taken  of  the  case.  The  Act  of  Sederunt  put  an  end  to 
it  completely,  and  enabled  the  party  who  had  got  the  certificate 
to  go  on  with  the  proceedings  in  the  Sheriff  Court.  There 
is  no  question  about  the  ^construction  of  the  Act  of  Sederunt. 
If,  then, — the  suit  being  actually  out  of  Court — there  being  no 
further  opportunity  of  preventing  the  party  going  on  in  the 
Sheriff  Court, — a  party  thinks  proper  to  institute  so  useless  a 
proceeding  as  to  apply  to  the  Lord  Ordinary,  in  the  first  in- 
stance, and  the  Court  of  Session  afterwards,  that  cannot  be 
considered  as  a  pendency  of  the  suit  in  favour  of  the  party  who 
has  gone  on  proeacuting  that  writ — assuming  the  proceedings 
to  be  regular  after  thQ.e34)iratioa  of  the  ten  days,  and  after  a 
certificate  granted  to  the  opposing  party,  which,  by  the  terms 
of  the  Act  of  Sederunt,  put  an  end  to  the  cause.  It  may  be 
assimilated,  according  to  our  course  of  practice,  to  the  case  of 
the  Court  of  Chancery  dismissing  a  bill :  the  plaintiff  is  ac- 
tually out  of  Court ;  and  if  he  thinks  proper  to  give  notice  of  a 
notion  in  that  case— if  he  eomea  before  the  Master  of  the  Rolls, 
or  the  Vioe-Chancellor,  who  must  necessarily  give  judgment 
against  biin  on  the  motion,  on  the  ground  that  the  suit  is  no 
longer  in  existence, — and  if  the  party,  notwithstanding  that, 
brings  the  matter  by  appeal  before  the  Lord  Chancellor,  who 
must  necessarily  decide  that  that  suit  is  ended, — can  such  per- 
son say  that  the  suit  was  pending?  Certainly  not :  nor  can  the 
appellant  be  heard  to  contend  that  this  suit  was  pending,  be^ 
cause  he  has  chosen  to  take  these  proceedings  contrary  to  the 
Act  of  Sederunt.  It  is  impossible  to  contend  that  this  is  a 
pendency  of  the  suit  for  the  purpose  of  preventing  the  p^M^y 
who,  by  the  Act  of  Sederunt,  had  a  right,  on  the  certificate 
being  granted,  to  take  the  course  be  did.  The  respondents 
having  armed  themselves,  as  I  have  stated,  with  the  certificate 
under  the  terms  of  the  Act  of  Sederunt,  proceeded  in  the  Sbe« 
riff  Court,  and,  having  found  that  the  proceedings  which 
ought  to  have  been  in  the  hands  of  the  Sheriff,  were  somehow 


in  the  possession  of  the  appellant — having  been  procured  by  him 
from  the  Sheriff  Court — applied  to  have  them  restored.  They 
were  not  properly  in  his  possession,  and  ought  not  to  have  re- 
mained in  his  possession ;  and  it  is  quite  clear  he  had  no  right 
to  use  the  possession  he  so  obtained  from  the  Sheriff  Court  for 
the  purpose  of  expediog  letters  of  advocation.  The  mode  of 
proceeding  is  very  clearly  pointed  out.  He  ought  to  have  re- 
stored them  to  the  Sheriff  Court — having  borrowed  them  for  a 
particular  purpose.  He  did  not  say  that  he  was  to  deposit 
them  in  the  Sheriff  Court ;  but,  contrary  to  the  purpose  for 
which  the  documents  had  been  intrusted  to  him,  and  contrary 
to  the  Act  of  Sederunt,  he  brought  these  proceedings  into  the 
Court  of  Session — at  least,  so  he  states;  and  that  may  be  as- 
sumed for  the  present  purpose  to  be  a  correct  representation. 
But  there  is  another  fact  which  he  does  not  dispute ;  for  it  ap- 
pears, upon  his  own  representation,  namely,  that  on  the  7th  of 
September,  those  documents  were  in  the  possession  of  his 
agent.  He  is  then  called  upon,  by  proceeding  in  the  Sheriff 
Court,  to  bring  in  these  documents :  he  does  not  do  so :  he 
states  no  reason  for  not  doing  so ;  but  afterwards  he  deposits 
them  in  the  Court  of  Session.  Now,  if  a  party  is  Intrusted 
with  documents  in  the  Sheriff  Court,  under  an  obligation  to  re- 
turn them  into  the  Sheriff  Court  when  called  upon  to  do  so, 
and  he  afterwards  thinks  proper  to  deposit  them  in  the  Court 
of  Session,  or  elsewhere,  he  cannot  be  permitted  to  plead  the 
possession  of  the  Court  of  Session  as  a  reason  why  he  should 
not  obey  the  order  of  the  Court: — that,  however,  was  the 
course  taken.  After  repeated  applications,  having  deprived 
himself  of  the  means  of  obeying  the  order  of  the  Sheriff  Court, 
by  having  deposited  the  documents  elsewhere,  at  least  so  he 
alleges,  he  is  arrested  under  process  of  the  Sheriff  Court  for 
not  obeying  the  order  of  that  Court;  and  then,  fortunately, 
through  a  not  very  accurate  representation,  he  gets  liberated ; 
and  for  that  arrest  he  brings  his  action ;  and  tfeese  facts  are 
stated  by  himself.  He  also  states, — not  as  the  statement 
of  a  grievance,  but  in  the  course  of  the  narrative — that  he 
was  appreherided  on  the  23d  of  December  1836,  by  a  process- 
caption  under  the  hand  of  the  Sheriff-clerk  of  Roxburghshire;.^ 
not,  I  say,  stating  tha^  as  a  grievance,  but  narrating  it  as  part  of 
the  transaction.  Now,  that  process-caption  is  said  not  to  have 
been  regular :  for  that  it  was  signed  by  the  clerk,  and  not  by  tbo 
Sheriff.  77m/  the  Court  of  Session,  on  the  case  being  brought 
before  them,  did  not  determine.  They  did  not  think  the  sum- 
mons stated  that  as  a  ground  of  action,  which  it  clearly  did  not, 
but  as  a  part  of  the  narrative;  and  they  held,  that  if  the  party 
meant  to  state  that  as  a  part  of  the  ground  of  action  for  bis 
arrest,  he  ought  to  have  distinctly  stated  it  as  such;  and  therefore 
the  Court  of  Session  adopted  a  course  which  preserved  to  the 
party  complaining  of  the  arrest,  all  the  benefit  be  might  be  en- 
titled to  in  consequence  of  any  defect  in  the  process-caption, 
by  giving  him  liberty  to  bring  another  action  on  that  ground  if. 
he  thought  proper ;  but  it  refused  him  an  opportunity  to  amend 
his  pleadings,  by  introducing  a  new  grievance  as  a  ground  of 
action.  Now,  the  action  having  proceeded  on  a  totally  differ- 
ent ground,  this  error  in  the  process  of  caption  not  having  beea 
brought  forward,  and  stated  as  a  ground  of  complaint,  Irat  merely 
incidentally  stated  as  one  among  other  circumstances,  it  would 
certainly  have  been  a  very  inconsiderate  exercise  of  discretion 
for  the  Court  to  have  permitted  the  amendment  to  have  bee* 
made.  It  was  for  the  Court  to  determine  the  quesrion  of  rele- 
vancy or  competency;  and  the  Court  being  of  opinion,  in  which 
it  appears  to  me  clearly  that  they  were  right,  that  that  was 
not  a  complaint  stated  or  relied  upon, — the  permitting  a  party 
to  amend  the  record  for  the  purpose  of  bringing  forward  soina 
new. case,  would  bsve  been  an  act  of  injustice  towards  the  other 
party.  They  felt  that  they  could  not  permit  a  record  framed  for 
one  purpose  to  be  turned  to  another,  and  therefore  they  dis- 
missed the  suit,  ordering  the  pursuer  to  pay  the  costs ;  but  at 
the  same  time  that  they  dismissed  the  suit,  they  left  bim  at 
liberty  to  bring  another  if  he  thought  proper.  Now*  the  costs 
must  be  paid  at  all  events.  If  the  amendment  had  been  perr 
mitted,  the  costs  must  have  been  paid  up  to  that  point,  whea 
the  suit  was  put  on  a  new  ground :  so  that  regarding  it  simply  as 
a  question  of  costs,  the  effect  of  the  suit  being  dismissed  with 
costs,  with  liberty  to  brii^  a  new  action,  would  be  procssely  the 
same  in  every  respect/ ezoept  that,  in  the  one  €a$it,  the  pvty 
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would  have  to  jmy  cottt  up  to  the  period  of  the  amendment ; 
and  in  the  other,  to  pay  the  coats  of  the  auit  so  dismissed.  My 
Lords,  the  only  point  on  which  I  yesterday  entertained  any  diflB^ 
cuUy,  was  as  to  the  form  of  the  certificate.  1  did  not  receive  any 
explanation  why,  the  hill  of  advocation  having  passed  on  the 
13th  of  August,  the  search  is  stated  to  have  been  from  the 
22d  day  of  August,  and  find  that  there  was  no  bill  of  advoca- 
tion at  that  period — Why  it  was  that  the  information  was  not 
required  for  the  period  previous  to  the  22d,  the  date  stated  in 
the  certificate,  I  do  not  understand;  but  there  is  in  the  appeU 
lant's  case,  a  passage  cited  from  Mr  Beveridge :  **  It  may  be 
noticed,  that  in  practice  the  ten  days  have  been  reckoned  here- 
tofore, not  from  the  date  of  the  interlocutor  passing  the  bill, 
but  from  the  date  that  the  hill  so  passed  is  issued,  or  in  a  state 
to  be  issued  by  the  clerk  to  the  bills."  Whether  that  is  the 
period  to  which  the  date  refers  or  not,  there  has  no  satisfactory 
explanation  been  given ;  but  in  the  same  pnge  of  the  appellant's 
case,  there  is  a  passage  which  appears  to  me  to  remove  the  diffi- 
culty as  to  the  period  to  which  the  certificate  refers ;  for  it  is 
there  stated,  that  *'  if  the  letters  should  be  expede  before  the 
certificate  is  issued,  although  beyond  the  ten  days,  the  proceed- 
ing is  quite  effectual.  In  fact,  the  keeper  of  the  Signet  would 
not  issue  a  certificate,  if,  before  such  certificate  was  applied  for, 
the  letters  were  actually  expede,  although  after  the  ten  days." 
The  only  difficulty  that  arises  upon  the  terms  of  the  certificate, 
is  the  possibility  that,  in  the  interval  between  the  13th  of  August 
and  the  22d  of  August,  there  might  have  been  a  signet  attached 
to  the  letters  of  advocation;  but  that  is  entirely  excluded  by  the 
atateroent  the  appellant  himself  makes,  that  on  the  application 
to  the  officer  for  the  certificate,  though  more  than  the  ten  days 
bad  elapsed,  he  would  not  have  granted  the  certificate  applied 
for,  if,  even  after  the  expiration  of  the  ten  days,  letters  of  ad- 
Tocation  had  been  expede  before  the  certificate  was  applied  for. 
Kow,  that  appears  to  remove  the  possibility  of  there  having 
been  such  letters  at  the  time  the  certificate  was  granted ;  and  in 
point  of  fact,  there  is  no  statement  that  there  were  such  letters 
expede  at  any  time  between  the  13th  of  August  and  the  22d. 
My  Lords,  this,  however,  was  a  question  for  the  parties  before 
the  Lord  Ordinary  in  the  original  suit ;  because  when  the  ease 
came  before  the  Lord  Ordinary, — if  this  bill  of  advocation  was 
gone, — if  there  had  been  no  letters  of  advocation, — of  course  it 
was  competent  to  the  party  contending  that  the  bill  of  advoca- 
tion was  gone,  to  raise  that  as  an  objection,  and  to  apply  for  the 
dismissal  of  the  suit ;  and  it  was  also  competent  for  the  other 
party  to  insist  on  the  irregularity  of  the  certificate  if  *Bny  such 
objection  could  be  made ;  and  then  it  would  have  become  the 
•duty  of  the  Lord  Ordinary  or  the  Court  of  Session  to  decide 
on  the  regularity  of  the  proceeding;  and  if  there  was  no  certifi* 
cate,  in  consequence  of  which  the  suit  was  necessarily  ended, 
it  would  be  matter  of  discretion  for  the  Lord  Ordinary,  or  the 
Court  of  Session,  what  course  should  be  pursued ;  but  neither 
on  the  one  occasion  or  the  other,  do  we  find  any  proceeding  on 
the  ground  of  a  supposed  irregularity  of  the  certificate;  Jt  is, 
therefore,  a  case  in  which  the  whole  effect  of  the  certificate  re- 
mains, and  this  certificate  must  be  assumed  to  be  a  regular  cer- 
tificate, in  the  absence  of  any  authority  to  show  that  it  is  an 
irregular  certificate :  the  case  having  been  four  times  before  the 
Court  of  Session, — twice  before  the  Lord  Ordinary,  and  twice 
before  the  Court  of  Session ;  apd  that  objection  not  liaving  been 
made,  it  would  be  too  much  for  your  Lordships  to  assume,  in  a 
question  of  practice,  that  there  is  any  thing  in  substance  in  that 
which  appears  certainly  not  perfectly  explained.  My  Lords,  if 
then  that  is  a  valid  certificate,  the  proceeding  in  the  former  ac- 
tion was  gone  at  the  time  the  letters  of  advocation  issued,  and 
till  further  proceedings  were  null  and  void  :  and  so  the  Court 
aaid,  whenever  any  question  came  before  them  on  the  subject  of 
the  prooeeding, — whether  the  respondents  were  correct  in  their 
proceedings  in  the  Sheriff  Court,  or  whether  there  was  any  de^ 
feet  in  the  process  of  caption,  is  a  question  which  may  be  tiied 
if  another  action  is  brought.  It  is  quite  sufficient  that  this  suit 
has  failed  on  all  the  grounds  on  which  it  was  brought,  and  there- 
fore the  interlocutor  of  the  Court  of  Session  was  perfectly  cor- 
rect in  dismissing  that  suit,  and  directing  the  pursuer  to  pay  the 
costs,  leaving  him  at  liberty  to  bring  another  action  if  he 
thought  fi:.  Under  these  circumstances,  my  Lords,  I  submit  that 
the  interlocutors  appealed  from  should  be  affirttaed,  with  costs. 


Interlocutors  affirmed^  with  costs. 

Second  Division. — Lord  Jeffrey,  Ordintay, — J.  W.  Nichol- 
son, Appellant**  Solicitor Spotiiswoode  and  Robertson,  i7e- 

ipondents  Solicitors f  W.U.D.J 


8/A  June  1841. 

House  op  Lords. — (W.H.D.) 

No.  218. — Charles  Todd,  AppeUant^  v.  The  Magis- 
trates and  Town- Council  of  Glasgow  and 
Others,  (Parliamentary  Trustees  of  the  River 
Clyde),  Respondents. 

Accretion — Alluvion  —  River  -^  Feu-right  —  Property J:-  J9y  a 
Hries  of  Statutes,  the  first  in  1758  and  the  last  in  1825,  a 
trust  was  created  for  improving  the  navigation  of  the  river 
Clyde,  Powers  were  conferred  on  the  trustees  to  undertake 
all  necessary  works  for  that  purpose,  whether  it  should  be  by 
contracting  or  enlarging  the  channel  of  the  river.  The  trus- 
tees proceeded  by  contracting  the  channel,  for  which  end  they 
erected  embankments  in  the  channel  of  the  stream.  At  one 
part  of  the  river  a  feu-right  had  been  granted  in  1 792  by  the 
Magistrates  and  Town-council  of  Glangow  (who  were  then  also 
the  trustees  of  the  river),  of  a  piece  of  ground  of  a  specified 
measurement,  and  described  as  bounded  on  the  north  by  the 
Clyde.  A  considerable  space  having  been  interjected  between 
the  original  limits  of  the  feu  and  the  river,  in  consequence  of 
the  embankment  made  by  the  trustees,  and  the  filling  up  of  the 
ground  behind,  which  was  done  principally  by  them,  so  that  it 
became  solid  ground  about  1826-- J%/c/,  in  an  action  of  dech" 
rator  by  the  feuar,  to  have  that  new  ground  declared  to  belong 
to  him  in  absolute  property,  as  having  accresced  to  his  original 
feu,  that  he  had  not  acquired  such  property  therein,  but  that 
the  trustees  were  entitled  to  remove  their  embankment  and  re* 
sume  possession  of  the  interjected  space,  for  the  improvement 
of  the  navigation,  without  gieing  any  compensation  to  the  feuar 
as  for  his  own  ground. 

The  present  action  wv^  raised  by  the  appellant,  who 
set  forth  in  his  summons,  that  in  1792  his  predecessors 
acquired  from  the  Magistrates  and  Town-coaitoil  of 
Glasgow  a  feu  of  a  piece  of  ground  on  the  banks  of 
the  Clyde,  below  the  Broomielaw :  That  the  feu-con- 
tract described  the  feu  as  "  consisting  of  one  acre,  one 
rood,  and  thirty -five  falls  of  ground,  or  thereabout,  in 
which  measure  both  parties  acquiesce,  be  the  same 
more  or  less ;"  and  as  also  described  by  its  boundaries, 
and  in  particular,  as  being  bounded  **  on  the  north  by 
the  river  Clyde:"  That  certain  reservations' and  decla- 
rations were  contained  in  the  feu-right,  being  in  sub- 
stance, (L)  A  reservation  of  the  minerals;  (2.)  a  decla- 
ration that  it  should  not  be  lawful  to  the  feuar  to  erect 
any  quay,  harbour,  wharf,  &c. ;  (3.)  nor  to  make  or 
allow  any  road  or  passage  to  any  quay,  harbour,  wharf, 
&c.,  for  the  purpose  of  loading  or  unloading  any  mer- 
chandise ;  (4.)  that  it  should  not  be  lawful  to  the  feuar 
to  interrupt  the  privilege  of  footpath  subsisting  over 
the  lands ;  (5.)  nor  to 

*'  erect  any  huilding,  fence  or  other  obstacle,  to  interrupt  the 
■aid  foot-path,  or  to  ahridge,  diminish,  or  interrupt  the  right  of 
towing  ships,  lighten,  botiti  and  vessels  on  the  river  Clyde,  or 
the  navigation  of  the  said  river,  or  the  rights  or  privileges  there* 
to  belonging  in  any  manner  of  way ;  which  foot-path,  towing* 
path,  and  other  rights  and  privileges,  are  hereby  reserved  in  full 
force :" 

That  since  the  date  of  the  fen  in  1792,  the  channel  of 

the  Clyde  had  been  contracted,  and  certain  ground  had 

been  gained  from  the  river  in  consequence  of  operations 

performed  by  the  respondents  or  their  predecessors } 

and  the  summons  concluded  that  the  appellant 

**  is  entitled  to  the  full  and  absolute  property  of  the  sulijects 
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^own  to  the  said  river,  and  of  the  whole  groand  extending  to 
the  Mid  ri?er,  withoiit  distinction  at  to  whether  the  taid  ground 
lormed  part  of  the  tubjects  at  the  date  of  their  original  ac- 
quisitioD,  or  has  since  been  gained  in  consequence  of  the  rirer 
baring  receded,  or  its  channel  having  been  contracted  or  nar- 
rowed, or  of  any  operations  employed  for  the  purpose  of  so  con* 
tracting  or  narrowing  the  said  channel,  or  in  connection  there- 
with." 

The  respondents  stated,  that  it  was  true  that,  since 
the  date  of  the  feu-right,  the  ordinary  water  channel 
of  the  river  had  been  contracted,  not  by  any  natural 
cause,  such  as  the  receding  of  the  river,  but  by  artifi- 
cial restraints  connected  with  the  objects  of  navigation : 
That  at  the  date  of  the  feu-right,  the  river  was  under 
public  regulation  and  control,  for  public  purposes,  and 
it  had  continued  to  be  so,  with  enlarged  and  altered 
powers  conferred  by  the  Legislature:  But  that,  al- 
though in  the  course  of  these  operations,  and  in  follow- 
ing out  the  views  which,  from  time  to  time,  had  been 
entertained  as  to  the  measures  best  suited  to  improve 
the  navigation,  it  was  at  one  time  considered  advisable 
to  contract  the  ordinary  water  channel,  the  respondents 
were  now  advised  to  enlarge  the  present  contracted 
water  channel,  and  for  that  purpose  to  slice  down  and 
cut  off  in  many  places  a  considerable  portion  of  the 
embankment  which  their  predecessors  had  made,  en- 
croaching upon  the  original  water  course,  and  restrain- 
ing the  ordinary  water  channel  within  narrower  bounds 
than  were  natural  to  it« 

The  following  were  the  legislative  enactments  with 
reference  to  the  river  Clyde,  on  which  the  respondents 
founded. 

The  first  Statute  upon  the  subject  was  passed  in 
1758,  viz.,  32  Geo.  II.  c.  62.  By  the  first  section  of 
that  Statute,  authority  was  given  to  the  Magistrates 
and  Council 

*'  to  deanse,  scour,  straighten,  enlarge  and  improve  the  said 
Tiver  Clyde,  from  Dumbuck  ford  to  the  Bridge  of  Glasgow, 
aforesaid,  and  to  dig,  cut,  and  deepen  the  same,  or  any  part  there- 
of, and  thereby  to  make  the  said  river  more  navigable  or  passable 
for  boats,  barges,  lighters  or  other  vessels :"  And  also  to  make 
such  *'  works,  as  to  the  said  Magistrates  and  Council,  and  their 
taceesfors  in  office,  shall  appear  necessary  or  convenient  for 
promoting  the  said  navigation,  and,  from  time  to  time,  to  repair, 
amend,  and  alter  the  same :"  "  And  also  to  do  all  such  other 
acts,  matters  and  things,  as  they  shall  at  any  time  think  neces- 
sary and  convenient  for  carrying  on,  supporting,  improving  and 
maintaining  the  said  navigation." 

The  second  Statute  was  passed  in  1770,  viz.,  10  Geo. 
III.  c  104.  By  that  Statute  it  was  enacted,  that  the 
Magistrates  and  Council 

"  shall  have  full  power  and  liberty,  from  time  to  time,  and  at  all 
timet  hereafter,  to  make  and  keep  ibe  said  river  Clyde  navigable 
from  the  lower  end  of  Dumbuck  ford  to  the  Bridge  of  Glas- 
igow  aforesaid,  to  as  there  mav  be  at  least  seven  feet  water  at 
neap  tides  in  every  part  of  the  said  river,  within  the  bounds 
aforesaid,  fat  ships,  vessels,  barges  and  lighters  to  come  and  go 
to  and  from  the  said  city  of  Glasgow ;  and  for  that  end  to  alter, 
direct  and  make,  or  cause  to  be  idtered,  directed  and  made,  the 
channel  of  the  said  river  through  any  land,  soil  or  ground  (part 
of  the  present  bed  of  the  said  river),  between  the  lower  end 
of  Dumbuck  ford  and  the  Bridge  of  Glasgow  aforesaid,  and  to 
oiake,  set  up  and  erect  so  many  jetties,  banks,  walls,  sluices, 
works  and  fences,  for  making,  securing^  eontiMiiag^  9m4  main- 
taining the  channel  of  the  snd  fiver  within  proper  bounds,  for 
the  use  of  the  wM  navigation,  at  to  the  said  Blagistratea  and 
Comseii,  and  their  tncceisors  in  office,  shall  seem  proper  and 
eeovsaieiit.'' 

The  third  Statute  vas  passed  in  1809;  viz-y  49  Geo. 


III.  c.  74.  fiy  that  Act  the  trustees  were  authorised 
not  only  to  continue  the  works  authorised  by  the  for- 
mer Acts, 

"  but  also  to  carry  on  such  new  and  additional  works  a4  they 
shall  think  proper,  till  such  time  as  the  said  river  is  at  least 
nine  feet  deep  at  neap  tides,  in  every  part  thereof  between  the 
Bridge  at  Glasgow  and  the  Casde  of  Dumbarton.** 

By  the  same  Statute  there  was  the  following  special 
provision  in  section  10  s 

"  That  in  carrying  on  the  said  works,  the  transverse  bed  or 
channel  of  the  said  river  in  the  highest  flood,  shall  not  be  leaseu- 
ed  or  contracted,  but  the  same,  in  all  time  coming,  shall  be  kept, 
at  least,  of  the  present  extent  and  dimensions,  for  the  purpose 
of  allowing  the  water  and  land  floods  to  pass  freely  off  during 
heavy  rains." 

The  only  other  Statute  was  passed  in  1825,  viz^  6 
Qeo.  IV.  c  117.  By  that  Statute  certain  other  trus- 
tees were  added  to  the  Magistrates  and  Council ;  and 
the  trustees  were  authorised  not  only  to  continue  the 
works  authorised  by  former  Acts,  in  the  manner  therein 
described,  but  also  to  carry  on  and  execute  such  Dew 
and  additional  works  as  they  should  think  proper,  until 
such  time  as  the  river  was  thirteen  feet  deep  at  neap 
tides ;  *'  reserving  always  to  the  proprietors  of  lands 
adjacent  to  the  river,  all  rights  to  soil  acquired  from 
the  said  river,  or  other  rights  competent  to  them  at 
common  law.^ 

The  statement  of  the  respondents  as  to  the  mode  in 
which  the  new  ground  claimed  by  the  appellant  was 
formed  was,  that  "  with  the  view  of  improving  the  na- 
vigable channel,  the  Qyde  trustees  erected  jetties  and 
embankments,  and  built  retaining  walls  on  each  side, 
by  which  the  transverse  section  of  the  river  was  greatly 
lessened  or  contracted ;  and  they  afterwards  filled  up 
the  space  between  the  wall  on  the  north  side  of  the 
river  and  the  pursuer's  ground,  so  as  to  foml  a  new 
bank,  to  an  extent  greater  than  the  original  leti.  The 
last  operation,  whereby  a  large  pool  apposite  the  pur- 
suer's property  was  filled  up,  took  place  about  the  year 
1826." 

The  appellant,  again,  denied  that  the  contraction  of 
the  channel  had  been  wholly  by  artificial  operations, 
although  it  was  principally  by  these ;  and  that  the  filling 
up  was  wholly  done  by  the  trustees.  He  stated,  that 
the  earth  was  laid  down  in  part  by  himself,*  and  paatlf 
by  the  respondents ;  and  tluit  in  consequence  of  this,  a 
very  considerable  extent  of  ground  had  been  gained 
from  the  river,  and  added  to  the  property  acquired  in 
1792.  According  to  a  plan  made  up  in  1797,  the  sub- 
jects contained  13,092  square  yards.  According  to 
another  plan  made  up  in  1897,  and  comprehendtDg  the 
ground  down  to  the  river,  the  extent  of  the  same  sub- 
jects was  16,851  square  yards,  making  an  addition  or 
acquisition  of  not  less  than  3759  square  yards* 

The  tLppeWant  pk€ule€^\.  That  he  haid  the  full  and 
absolute  property  of  all  the  ground  gained  from  the 
river  on  his  norUi  boundary,  whether  by  natural  or  ar- 
tificial accession,  subject  only  to  the  servitudes  and 
restrictions  contained  in  his  titles,  and  to  such  as  lay, 
at  ommBfyn  lav,  or  every  prapnefts^eft  wks,  stUBmM  oC  a 
navigable  stream:  Ersk.  II.  1, 15.  Campbell »,  Brown, 
18th  November  1813.  Boucher  «.  Crawford,  30th  No- 
vember 1814.  Fisher  ti.  D.  of  Atholl's  Trustees,  3d 
June  1836;^4md,  2.  That  the  Parliamentary  Trustees 
of  the  river  Clyde  were  not  proprietors  of  the  ground 
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80  gained  from  the  river,  and  were  not  entitled  to  ap- 
propriate or  use  it  as  such,  or  to  deal  with  it  differently 
from  the  other  parts  of  the  appellant's  property. 

The  tesipondentB pleaded — I.  That  this  action  could 
not  be  maintained,  in  so  far  as  it  applied  to  the  ground 
which  formed  part  of  the  bed  of  the  riVer  at  the  date 
of  the  original  feu-right  in  1792;  (1.)  because  that 
ground  was  excluded  from  the  appellant's  property  by 
the  terms  of  the  feu-right  and  the  limits  there  set  forth; 
and,  (2.)  because  it  could  not  be  pretended  that  the 
appellant  had  enjoyed  possession  of  that  ground  during 
the  years  of  tho: long  prescription:  2.  That,  further, 
the  appellant  and  his  predecessors  had  no  right  to  make 
any  erections  or  encroaehments  on  the  alveus  or  chan- 
nel of  the  river,  as  the  same  stood  at  the  date  of  the 
feu-right  in  1792, — all  such  operations  being  illegal, 
and  prohibited  at  common  law :  3.  That  the  ground 
in  dispute  having  been  recently  taken  from  the  channel 
of  the  river  by  artificial  means  and  operations  carried 
on  by  the  parliamentary  trustees,  with  a  view  to  the 
improvement  of  the  navigation,  the  same  did  not  ac- 
cresce  or  belong  to  the  appellant :  4.  That  in  virtue  of 
the  Statutes  under  which  they  acted,  the  respondents 
were  entitled  to  restore  this  ground  to  the  channel  of 
the  river,  or  otherwise  to  appropriate  it  exclusively  to 
purposes  connected  with  the  navigation  of  the  river, 
without  allowing  any  sum  in  name  of  damages  or  com- 
pensation to  the  appellant :  5.  That  even  supposing  the 
appelknt  had  an  interest  in  the  ground  in  dispute,  such 
interest  would  be  subject  to  the  right  of  the  respon- 
dents, as  parliamentary  trustees,  to  use  the  ground  for 
the  purposes  of  navigation,  without  his  having  any  claim 
for  reparation  against  them ;  and,  6.  That  as  tlie  whole 
of  the  appellant's  ground  formed  part  of  the  bank  of  a 
public  navigable  river,  it  was  subject  to  a  servitude  or 
restriction  at  common  law,  whereby  the  appellant  was 
debarred  from  putting  up  buildings  or  other  erections 
upon  it,  or  raising  its  height,  so  as  to  iie^re  the  navi- 
gation, or  prevent  the  free  course  of  the  water  over  the 
banks  in  time  of  land  floods* 

Cases  were  ordered  by  the  Lord  Ordinary.  The 
following  passages  in  the  respondents'  case  (pp.  15 
and  19)  were  referred  to  by  the  Lord  Ordinary  in  his 
DOte: 

"  To  allow  a  right  of  property  to  he  acquired  by  mere  acces- 
sion, whether  natural  or  artiBcial,  can  only  be  supported  upon 
prindplet  of  oatural  equity  or  expediency*  Hence,  even  sup- 
posing this  abstract  right  to  exist,  it  must  be  received  under 
various  important  and  well-defined  limitations.  For  it  is  clear 
that  no  one  can  acquire  a  right  of  property  in  land  by  accession, 
ls<,  where  this  is  contrary  to  his  own  title ;  or,  2dhf,  where 
there  is  a  preferable  right  in  favour  of  another  party  founded  on 
an  express  grant  or  special  Statute  ;  or,  loMily,  where  the  claim 
is  pUinly  inconsistent  with  the  rights  of  the  public.  Upon  all 
these  grounds,  the  claim  advanced  by  the  pursuer  in  this  case 
must  be  rejected. 

**  On  the  other  hand,  it  is  equally  indisputable  that  the  trus* 
tees  had  a  right  to  the  »olum  of  the  channel  at  the  place  in  dis- 
pute, before  they  commenced  their  operations,  and  without 
which  these  operations  never  could  have  been  carried  on  at  all. 
But  surely  if  they  had  such  a  right,  it  could  not  be  lost  or  ex- 
tinguished by  their  placing  an  embankment  or  mound  of  earth 
upon  the  Molum,  though  the  effect  of  this  might  be  to  convert 
the  water  into  dry  land.  Suppose  that  the  parliamentary  true* 
tees  had  made  a  large  embankment  or  opus  sMJUi/aeliiiii  in  the 
centre  of  the  river  below  the  bridge  of  Glasgow,  and  erected 
wftr«*hoiities  or  other  buildings  thereon,  completely  surrounded 
with  water,  could  the  oonterininoaa  heriton  have  claimed  the 


ground  thus  acquired  from  the  river?  Clearly  not.  Again,  pat 
the  case,  that  in  place  of  filling  up  the  channel  with  earth  oppo- 
site the  pursuer's  property,  the  trustees  had  erected  a  wharf  or 
quay,  projecting  for  some  distance  into  the  fairway  of  the  river, 
could  the  pursuer  have  claimed  the  so/am  upon  which  it  was 
built,  because  the  erection  happened  to  lie  adjacent  to  his  north- 
ern boundary  ?  It  is  thought  no  such  claim  could  be  advanced. 
But,  if  not,  where  is  the  difference  between  these  cases  and  the 
present  ?  Here  the  right  of  the  defenders  to  the  ground  is  in- 
finitely stronger  than  in  the  cases  which  have  just  been  put,  be- 
cause they  have  no  intention  to  take  the  ground  for  erecting 
wharfs  or  placing  any  buildings  thereon,  but  solely  for  the  pur- 
pose of  appropiiating  it  to  the  oljects  of  navigation,  by  restoring 
the  channel  to  its  original  breadth." 


«i 


llth  Jufy  1839 The  Lord  jQrdinary  having  considered 

the  revised  cases  for  the  parties,  with  the  productions  and  whole 
process, — makes  avizandum  therewith  to  the  Lords  of  the  Se- 
cond Division ;  and  appoints  copies  of  the  said  cases  (which 
are  already  printed)  to  be  boxed  to  the  said  Lords  qmam  priamm^ 
in  order  to  be  reported ;  and  grants  warrant  to  the  keeper  of  the 
Inner-House  rolls  to  enrol  the  cause  therein,  as  soon  as  either  of 
the  said  cases  is  boxed  under  this  appointment. 

**  Note, — This  case,  like  all  others  which  turn  upon  princi- 
ples and  interests  so  large,  and  (if  the  epithet  may  be  allowed) 
expansible,  is  not  unattended  with  difficulty.  But  the  Lord 
Ordinary  is  of  opinion,  that  the  weight  both  of  principle  and  of 
authority  is  with  the  trustees  for  the  navigation. 

"It  is  a  long,  and  by  no  means  an  easy  step,  from  the  ease 
of  gradual  and  imperceptible  aeeemon,  by  the  action  of  natural 
causes,  to  great  and  sudden  acquisitions  of  additional  land  by 
ardfidal  operations  of  the  acquirer  himself.  But  it  is  a  stiU 
greater  and  far  more  difficult  step  from  this  last,  to  the  allow- 
ance of  such  acquisitions  to  an  inactive  proprietor,  when  these 
have  been  obtained  by  the  artificial  operations  of  a  third  party ; 
and  moat  of  all  by  the  operations  of  a  public  Btatytorf  hoard, 
performing  them  (tentatively  or  permanently)  for  the  improve- 
ment of  a  local  navigation,  and  met,  when  afterwards  proceed- 
ing to  remove  them,  in  the  discharge  of  the  tame  dmtjff  by  a  claim 
on  the  part  of  the  alleged  (gratituous)  acquirer. 

"  Whatever  other  difficulties  may  be  in  the  case,  the  Lord  Or- 
dinary has  no  idea  that  the  pursuer  can  ever  nutke  good  against 
sueh  defenders,  the  broad  and  sweeping  right  he  asserts  "  to 
follow  the  river*'  to  whatever  distance  it  may  be  carried,  be- 
cause his  property  is  described  in  his  titles  (though  they  limit 
him  to  a  predse  oieasurement  by  roods  and  yards)  as  bounded 
by  that  river.  To  show  the  fallacy  of  this  proposition,  it  is  only 
necessary  to  consider  to  what  consequences  it  would  lead.  By 
the  Statutes,  the  trustees  have  power  not  only  to  deepen,  widen, 
or  contract  the  channel  of  the  river,  but  also  to  '  straighten, 
direct,  or  alter  its  course.'  But,  suppose  that  in  the  exercise  of 
this  power  (and  to  avoid  a  long  bend  like  those  on  the  Forth), 
they  had  thought  fit  to  carry  the  channel  of  the  river  quite  away 
from  its  former  bed  opposite  to  the  pursuer's  ground,  and  to 
lead  it  through  a  new  cut  three  or  four  hundred  yards  farther 
off,  thus  interposing  between  him  and  the  actual  stream  a  large 
tract  of  land  (twenty  or  thirty  acres  it  might  be  in  extent,) 
would  the  pursuer  be  entitled  to  take  to  himself  the  whole  of 
this  interjected  territory,  in  virtue  of  his  alleged  right  to  have 
the  river  at  all  events  for  his  boundary,  and  consequently  to 
follow  it  wherever  it  went  ?  The  notion  is  evidently  extravagant. 
But  the  pretension  might  lead  to  still  greater  absurdity.  His 
titles,  he  says,  gave  htm  an  tiiaiiieiMi&/c  right  to  have  the  river 
for  his  boundary  '  on  the  north,'  But  suppose  the  trustees  had 
found  it  necessary  to  divert  its  course  in  a«  oppotite  direction. 
and  to  carry  its  channel  some  three  or  four  hundred  yards  to 
the  eoMth  of  the  pursuer's  acre  and  half  of  ground,  what  would 
become  of  his  north  river  boundary  then  ?  Or  how  would  he 
proceed  with  his  claim  to  all  the  hmd  between  him  and  the  river 
on  the  aouth  f 

"  The  propositions  in  law  at  the  bottom  of  page  10  of  the  de- 
fenders* case,  and  the  illustrations  beginning  at  the  middle  of 
page  19,  seem  to  the  Lord  Ordinary  to  admit  of  no  answer. 
Some  others,  however,  to  the  same  effect,  have  occurred  to  him. 
Suppose,  that,  instead  of  closing  in  their  retaining  wall  up  to 
the  land  at  each  end,  the  trustees  had  left  it  open,  and  for  the 
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sake  of  quickening  tbe  action  of  tbe  water,  bad  constracted  it 
fn  tbe  form  of  a  breakwater  ranning  along  tbe  sbore,  at  a  dis- 
tance of  but  a  few  yards,  but  completely  insulated,  and  leaving 
tf  narrow  run  of  water  between  it  and  tbe  old  original  bank, 
could  it  be  doubted  tbat,  in  sucb  a  case,  the  pursuer,  tbough 
losing  all  tbe  benefit  of  bis  open  frontage  to  tbe  river^  and  cut 
off  from  any  useful  access  to  its  navigable  channel,  roust  yet 
bave  been  contented  with  bis  original  boundary,  and  could 
have  bad  no  pretensions  to  tbe  property  of  the  unsightly  bul- 
wark by  which  be  was  excluded  ?  But  suppose,  again,  that  this 
insulated  breakwater  bad  been  faced  up  as  a  quay  on  the  side 
next  to  tbe  channel,  and  levelled  on  the  top  accordingly,  and 
tbat,  in  order  to  make  it  accessible  for  the  purposes  of  trade 
and  navigation,  tbe  trustees  had  connected  it  with  the  shore  by 
two  or  three  bridges  across  tbe  interposed  narrow  water-ron, 
would  the  property  of  it  bave  been  in  this  way  transferred,  by 
what  he  calls  '  legal  aceession,'  to  tbe  pursuer  ?  But  if  open« 
arched  bridges  would  not  have  this  effect,  would  tbe  substitu- 
tion of  a  BoUd  Mound  or  two,  as  tbe  means  of  communication, 
if  placed  towards  its  centre,  bave  any  other?  It  would  be 
strange  if  they  could ;  and  yet  if  two  sucb  mounds  were  placed, 
one  at  each  of  the  two  extremities  of  such  a  breakwater,  they 
would  bring  it  precisely  into  the  condition  of  the  originul  front 
wall  or  quay  of  tbe  trustees,  which  the  pursuer  confidently 
maintains  did  convert  all  the  space  behind  it  into  his  private 
property.  It  is  inconceivable,  however,  that  such  a  trifling 
change  in  the  plan  of  the  connecting  passages  should  have  so 
extraordinary  an  effect;  and,  ifthe  trustees  could  certainly  bave 
removed  their  breakwater,  if,  after  a  certain  trial,  it  was  found 
not  to  be  serviceable,  without  raiding  any  right  in  tbe  pursuer 
to  compensation  in  any  of  the  former  cases,  tbe  Lord  Ordinary 
cannot  understand  how  he  should  bave  such  a  right  in  the  last, 
which,  however,  is  substantially  identical  with  that  which  has 
occurred.  It  appears  to  him,  in  short,  that  the  trustees  must 
always  have  a  right  to  remove  any  embankment  they  may  have 
erected  in  tbe  river,  when  they  find  it  does  not  answer  their 
purpose,  and  that  this  right  cannot  be  affected  by  the  mere  form 
or  plan  of  such  embankment,  but  must  be  tbe  same,  whether  it 
is  constructed  as  a  detached  breakwater  or  an  advanced  dike, 
touching  tbe  shore  only  at  its  upper,  or  at  both  its  extremities, 
or  an  open  wooden  quay  resting  on  a  low  embankment  over- 
sowed at  every  flood-tide. 

'*  The  pursuer  dwells  much  on  tbe  long  possession  be  has 
been  allowed  to  hold  of  tbe  added  ground,  and  of  the  plain  finality 
(as  he  contends)  of  the  operations  by  which  it  was  added.  But 
upon  both  points  there  is  great  and  palpable  exaggeration.  The 
Lord  Ordinary  doubts  whether  the  trustees  could,  consistently 
with  their  duty,  have  announced  any  of  their  operations  as  final 
while  their  engineers  told  them  there  was  room  for  improvement ; 
and  certainly  there  never  has  been  any  such  announcement. 
The  whole  of  their  operations  in  fact  bave  been  tentative  ;  and 
their  general  character  has  varied,  and  even  been  in  some  degree 
reversed,  after  years  of  experience  bad  pointed  out  the  errors 
of  the  first  conception.  The  two  first  acts,  for  example,  con- 
template improvements,  chiefly  by  the  construction  of  artificial 
channels,  with  locks,  dams,  and  sluices ;  and  all  the  latter  ones, 
by  scouring  and  cleaning  the  natural  bed  of  the  stream ;  and 
while  the  Act  of  1809  points  mostly  to  gaining  additional  depth 
by  narrowing  the  water-way,  that  of  1825  provides  most  anxious- 
ly for  bringing  up  a  larger  mass  of  tide- water  and  securing  suffi- 
cient width  for  tbe  purposes  of  navigation.  It  is  not  disputed, 
accordingly,  that  from  the  very  first,  the  plan  and  principles  of 
the  operation  bave  undergone  material  changes;  and  that,  though 
the  work  has  been  going  on  ever  since  1758,  it  was  not  till  1826 
tbat  tbe  experiment  of  an  advanced  or  contracting  bulwark  in 
front  of  the  pursuer's  ground  was  completed. 

"  Since  that  time,  there  cannot  well  be  any  thing  like  a  set- 
tled state  of  possession ;  and,  considering  the  nature  of  the  sub- 
ject, that  possession  could  scarcely  be  attended  with  many 
indications  of  ownership.  The  pursuer  accordingly  has  admitted 
tbat  tbe  added  ground  has  been  chiefly  used  for  tbe  purposes  of 
navigation  as  a  towing-path  or  landing-place,  &c. ;  and  tbat, 
except  in  carrying  bis  drains  through  it,  and  occupying  a  small 
part  as  a  tank  or  basin,  be  has  had  no  beneficial  use  of  it.  But, 
in  truth,  be  admits  enough  to  show  that  the  occupancy  (or 
right  to  occupy)  as  proprietor  has  been  mostly  with  the  trustees, 


or  those  for  wbose  benefit  they  were  acting.  He  admits  that 
they  were  fully  entitled  to  use  it  for  all  purposes  connected 
with  the  navigation  and  trade  of  tbe  river ;  and  consequently, 
not  only  to  have  a  towing-path  and  landing  stairs  there,  but  to 
bave  occupied  it  with  cranes  and  windlasses  for  unloading  ves- 
sels, and  posts  or  pauls,  and  ground-rings  for  mooring  or  making 
them  fast,  and  all  the  other  apparatus  of  a  landing-place  within 
the  city's  grant  of  free  harbour;  in  short,  that  they  were  entitled 
to  take  the  same  use  of  it  as  they  might  bave  taken  of  any  other 
quay  or  wharf  which  tbey  bad  erected  on  ground  belonging  to 
themselves,  or  bad  constructed  aa  a  detached  bulwark  in  tbe 
bed  of  tbe  river,  connected  with  tbe  shore  only  by  mounds  or 
bridges.  Tbe  first  question  to  be  asked,  therefore,  is,  whether 
if,  instead  of  building  this  quay  in  tbe  bed  of  the  river,  beyond 
the  pursuer's  original  property,  tbey  had  cut  off  an  equal  breadth 
— say  25  or  30  yards-^from  what  was  included  iq  his  measure- 
ment, and  then  in  bis  occupancy,  and  built  up  a  pier  or  quay 
for  such  purposes  on  the  space  so  laid  open,  the  pursuer  would 
not  have  been  entitled  to  have  been  paid  for  it  as  ground  actually 
taken  from  him  by  tbe  trustees  for  the  use  of  the  navigation? 
But  if  his  admitted  property  would  bave  been  justly  considered 
as  taken  from  him,  by  being  appropriated  to  such  uaes,  it  would 
certainly  be  rather  extraordinary  if  a  quay  built  on  what  never 
was  bis  property,  sboidd  yet  become  so  by  being  so  appropriated. 
The  present  claim  of  tbe  pursuer  goes  down,  it  will  beol^rved. 
to  the  very  water  edge,  and  includes  the  whole  space  occupied 
by  the  advanced  dike  or  quay  of  the  trustees, — not,  however, 
to  the  effect  of  excluding  them  from  the  actual  use  of  it,  which 
he  admits  to  be  preferable  to  his  own,  but  to  the  far  more  ex- 
traordinary effect  of  preventing  them  from  taking  ii  awm^  when 
they  find  that  it  doea  not  promote,  but  obstruct  tbe  uses  for 
which  it  was  erected. 

**  He  does  not  (or  at  least  be  caniiot  well)  deny,  tbat  if,  with- 
in a  year  or  two  of  its  erection,  they  had  found  it  necessary  to 
remove  this  their  dike  from  the  bed  of  the  river,  they  might 
have  done  so  without  making  him  any  compensation.  But  he 
seems  to  think,  that  because  it  was  allowed  to  stand  for  twelve 
or  fourteen  years,  they  can  now  deal  with  it  only  as  his  pro- 
perty. The  Lord  Ordinary  does  not  understand  ibis.  On  iha 
contrary,  be  i»  very  much  inclined  to  go  along  with  what  ia  said 
by  the  trustees,  as  to  the  insuflicienry  even  of  a  prescriptive 
possession  to  sanction  obstructions  in  navigable  waters.  He  is 
indeed  pretty  clearly  of  opinion,  that  ifthe  operations  had  been 
wholly  performed  by  the  pursuer  himself,  and  for  tbe  sole  pur- 
pose of  gaining  ground  from  the  river,  it  would  bave  been  cooi- 
petent  for  tbe  trustees  to  have  removed  them,  even  after  forty 
years'  possession,  if  it  had  then  been  clearly  made  out  tbat  tbey 
operated  as  such  obstructions.  That  the  fact  \*  so,  be  thinks 
is  sufficiently  proved  by  the  reports  of  their  engineers,  upon  the 
faith  of  which  they  are  now  about  to  remove  them,  and  farther 
to  enlarge  the  channel  at  a  very  great  expense ;  and  he  does  not 
see  that  it  should  make  any  difference,  ni  the pwrsHeT*B  favour nz 
least,  that  they  were  originally  made,  not  at  his  expense  but 
theirs ;  and  not  with  the  most  remote  view  to  his  benefit,  but 
under  an  erroneous  expectation  of  improving  tbe  navigation. 

'*  The  Lord  Ordinary  will  not  go  into  the  authorities  re* 
ferred  to  on  either  side,  no  one  of  which,  he  thinks,  bears 
materially  on  the  hinging  points  of  the  present  cise,  which  are 
in  the  peculiar  powers  and  privileges  of  tbe  defenders,  aa  par- 
liamentary trustees.  But  even  upon  the  more  general  questions 
involved  in  former  cases,  it  appears  to  him  that  the  pursuer  has 
little  to  found  on  beyond  certain  obiter  dicta  reported  (more  or 
less  correctly)  as  having  fallen  from  Judges,  do  doubt  of  great 
authority,  when  deciding  cases  which  did  not  call  for  the  an- 
nouncement of  any  such  large  principles;  and  be  roust  add,  tbat 
the  account  given  (at  p.  28  of  the  defenders*  case)  of  the  pro- 
ceedings in  the  House  of  Lords,  as  to  the  most  recent  of  these 
cases,  goes  very  far  to  shake  the  authority,  not  only  of  its  deci- 
sion in  this  Court,  but  of  the  previous  decision  in  tbat  of  Camp- 
bell and  Brown.  But  the  true  ground  of  the  Lord  Ordinary's 
opinion  here  was  not,  as  he  conceives,  involved  in  any  of  thcKe 
cases. 

"  Before  concluding,  however,  he  thinks  it  right  to  say,  that 
the  only  thing  that  has  occasioned  any  hesitation  in  bis  mind, 
is  that  express  provision  in  the  Act  of  1825,  by  wbicb,  while 
giving  ample  powers  to  wid^  the  channel  if  necessary,  there  is 
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'  reserved-  to  the  proprieton  of  adjaoent  lands  all  rights  to  soil 
acquired  yS-om  the  Maid  river,  or  other  rights  competent  to  them 
at  comnion  law.'  There  is  sonaetbing  perplexing,  no  doubt,  in 
this  distinct  reservation ;  and  it  is  not  easy  to  adopt  the  trustees' 
explanation,  that  it  war  a  mere  redundancy,  and  gave  no  bene- 
fit or  security  that  would  not  have  been  enjoyed  without  it.  The 
Lord  Ordinary  holds,  that  it  gave  something  more  than  this, 
bat  thinks  that  what  it  gave  was  seewity  rather  than  any  new 
right;  and  while  he  cannot  construe  it,  therefore,  as  excluding 
any  right  which  would  otherwise  have  been  clearly  in  the  trus- 
tees, he  conceives  that  its  insertion  will  be  sufficiently  explained, 
and  its  object  satisfied,  by  holding  that  it  was  meant  only  to 
secure  to  the  adjacent  proprietors  such  acquisitions  of  soil  as 
might  have  come  to  them  by  natural  imperceptible  accession, 
and  to  exclude  what  might  have  been  a  plausible  claim  on  the 
part  of  the  trustees  to  interfere,  without  payment,  with  such 
acquisitions. 

*'  He  has  reported  the  case  to  save  a  little  time  and  expense 
to  the  parties,  and  not,  as  will  be  seen,  on  account  of  any  diffi- 
culty he  should  have  felt  in  deciding  it." 

At  advising  on  23(1  January  1840,  the  Court  sus- 
tained the  defences,  and  absolved  the  trustees,  but 
found  no  expenses  due. 

Todd  appealed ;  but  afler  hearing  the  appellant's 
counsel,  the  judgment  of  the  Court  of  Session  was 
affirmed^  with  costs. 

Second  Division.  —  Lord  Jeffrey,  Ordinary,  —  Archibald 
Grahame,  Appellant's  Solicitor, — Richardson  and  Connell,  JRe» 
spondents*  Solicitors fW.H.D.  | 

1 5th  June  1842. 
Second  Division (G.D.F.) 

No.  219- — John   Hendrie,  Advocator^  v.   Robert 

Stewart,  Respondent. 

Sale — Warranty — Proof — Cireunutances  in  which  the  buyer  of 
a  horse  was  held  entitled  to  resile  from  the  bargain  on  the 
ground  of  unsoundness,  after  the  horse  had  been  in  his  posses* 
sion  for  Jive  days. 

Stewart  purchased  a  horse  at  Rutherglen  market,  on 
8th  May  1840,  from  Hendrie,  for  a  sum  of  £43.  10s. 
The  animal  was  warranted  as  perfectly  sound.     Im- 
mediately af^er  the  sale,  he  submitted  him  for  inspec- 
tion  to  a  veterinary  surgeon,  who  pronounced   no 
decided  opinion  at  once ;  but  on  the  fifth  day  after  the 
sale,  he  gave  a  certificate  that  the  horse  was  unsound. 
Id  consequence  of  this  the  buyer  then  requested  the 
seller  to  take  the  animal  back ;  but  having  refused  to 
do  this,  the  buyer  then  presented  an  application  to  the 
Sheriff  of  Lanark,  setting  forth  the  above  circum- 
stances, and  that  it  was  part  of  the  bargain  at  the  time 
that  he  was  to  have  a  fair  trial, — in  evidence  of  which 
he  stated,  that  only  £30  were  paid  on  the  market-day, 
and  the  balance  was  allowed  to  remain  in  his  hands 
till  such  time  as  he  should  be  satisfied  in  regard  to  the 
animal.     He  therefore  craved  the  Sheriff  to  order  the 
horse  to  be  sold,  and  to  pay  over  to  the  petitioner  such 
price,  deducting  charges,  as  should  be  obtained,  in  re- 
lief of  the  £30  left  in  Hendrie's  hands  on  the  market- 
day,  fl 

Hendrie  admitted  that  the  horse  was  sold  under  the 
warranty  of  being  sound  ;  but  he  averred  that  he  was 
so  when  sold  ;  and,  further,  that  the  sole  condition  of 
sale  was,  that  the  buyer  was  only  to  have  the  market- 
day  to  satisfy  himself  in  regard  to  the  animal,  and  not 
longer;  and  he  accordingly  argued,  that  as  Stewart 
had  taken  him  away,  and  kept  him  for  a  length  of 
bCOTTISH  JURIST. 


time,  he  could  no  longer  throw  up  the  bargain,  which 
must  now  be  held  to  have  been  finally  concluded; 
The  Sheriff  meantime  granted  warrant  for  selling  the 
horse  (the  price  obtained,  after  deducting  charges, 
left  a  balance  of  £22.  4s.),  and  thereafter  allowed  a 
proof,  hinc  inde,  as  to  the  state  of  the  animal  when  sold, 
and  the  conditions  and  understanding  of  parties  at  the 
sale. 

The  import  of  the  proof  is  set  forth  in  the  following 
interlocutor  of  the  Sherifi*: 

"  Glasgow,  24th  December  1840 Having  considered  the 

interlocutor  appealed  from,  and  reviewed  the  whole  process; 
finds  it  proved  by  the  receipt.  No.  6,  that  the  horse  here  was 
sold  for  the  price  of  £43.  10s.,  '  warranted  sound  and  steady  in 
harness:'  Finds  that,  independently  of  the  said  written  war- 
ranty, and  which  is  also  proved  by  parole  evidence,  that  the 
agreed  on  price  of  £43.  IDs.  for  a  carriage-horse  Was  a  sound 
pi  ice,  and  warranted  soundness  in  the  animal :  Finds  it  proved 
by  the  parole  evidence,  that  in  addition  to  this  express  and  im- 
plied warrandice,  it  was  a  condition  of  the  bargain  that  the 
animal  was  to  be  reported  on  favourably  by  Mr  Stewart,  ve- 
terinary surgeon :  Finds  that,  in  implement  of  the  bargain  con<* 
eluded  under  these  conditions,  the  pursuer  delivered  to  the  de- 
fender a  draft  for  £30,  with  an  obligation  for  the  price,  dated 
8th  May  1840,  in  these  terms : — '  Although  I  have  got  the  re^ 
ceipt  for  £43.  10s.,  I  have  only  to-day  given  the  draft  fur  £30 
on  the  Western  Bank,  and  the  balance  will  he  remitted  by  me 
to  Mr  John  Hendrie.  By  (Signed)  Robt.  Stewart.'  Finds 
that,  upon  the  animal  being  submitted  to  Mr  Stewart's  inspec- 
tion in  terms  of  the  bargain,  he  reported  that  he  could  not  say 
that  it  was  sound,  nor  yet  decidedly  that  it  was  unsound,  but 
recommended  that  it  should  be  sent  out  to  the  pursuer's  resi- 
dence at  Carfin,  put  to  moderate  exercise,  and  tak«n  good  care 
of,  and  that  he  would  give  a  decided  opinion  in  a  few  days : 
Finds  it  proved  that  the  animal  was  taken  to  Mr  Stewart's  ac- 
cordingly, taken  good  care  of,  and  put  to  moderate  exercise, 
and  that  as  it  appeared  he  was  not  sound,  he  was  again  sub- 
mitted to  Mr  Stewart  for  inspection,  who  made  a  report  and 
granted  the  following  certificate  of  the  unsoundness  of  the 
animal :  '  And  I  hereby  certify  that  I  find  the  horse  unsound, 
having  the  tendons  of  both  fore-legs  enlarged  :'  Finds  that,  in 
consequence  of  this  certificate  by  the  agreed  on  referee,  the 
pursuer  offered  back  the  horse  to  the  defender,  which  he  de- 
clined to  accept,  and  in  consequence  the  present  action  was 
brought  for  warrant  to  sell  the  horse,  which  had  been  lodged  in 
the  Black-Bull  stables  by  the  pursuer,  and  for  a  warrant  to  ap- 
ply the  proceeds  of  the  sale,  after  deducting  expenses,  in  pay- 
ment  pro  tanto  to  the  pursuer  of  the  £30  paid  to  account  of  the 
price :  Finds  that,  in  the  circumstances  which  have  now  been 
detailed,  the  bargain  was  a  conditional  one,  subject  to  the  in- 
spection and  approval  of  the  animal  by  Mr  Stewart,  and  chat  as 
no  period  was  fixed  within  which  Mr  Stewart's  final  opinion 
was  to  be  given,  it  was  competent  for  him  to  adjourn  the  giving 
of  said  opinion,  and  that  if  the  same  was  given  within  a  rea- 
sonable time,  it  was  binding  upon  the  parties :  Finds  that  Mr 
Stewart's  final  certificate  having  been  given  on  the  13th  of 
May,  five  days  after  the  bargain,  and  forthwith  intimated  to  the 
defender,  was  given  within  reasonable  time :  Finds  that  the 
horse  having  been  sold  by  warrant  of  this  Court,  in  the  course 
of  the  present  process,  brought  the  price  of  £30  Sterling  on  the 
24th  of  June  last,  whereof  £20.  10.  10.  has  been  consis^ned  in 
the  hands  of  the  derk  of  Court,  the  remainder  having  been  ab- 
sorbed in  the  expenses  of  sale  and  keep  of  the  animal :  Finds 
that,  under  the  special  terms  of  the  warranty  which  was  grant- 
ed here,  and  of  the  obligation  of  reference  as  to  the  soundness 
of  the  horse,  come  under  by  the  defender  to  Mr  Stewart  as  re- 
feree, the  defender,  in  the  whole  circumstances  of  the  case,  was 
bound  to  have  taken  back  the  horse:  Finds,  sef>ara/im,  that 
although  there  is  great  discrepancy  in  the  evidence,  the  prepon- 
derance, upon  the  whole,  is  in  favour  of  tho opinion,  independent 
of  Mr  Stewart's  certificate,  that  the  horse  was  not  sound,  and 
therefore  that,  under  the  bargain,  the  defender  was  bound  to 
take  it  back :  Therefore,  alters  the  interlocutor  complained  of, 
decerns  and  declares  in  terms  of  the  prayer  of  the  original  peti* 
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tion  to  this  effect,  that  the  punaer  is  found  entitled  to  uplift  the 
consigned  money,  and  that  action  is  reserved  to  him  against  the 
defender  for  the  balance  of  the  £30  paid  on  account  of  the 
horse,  after  deducting  said  consigned  money :  Pinds  the  defen- 
der liable  in  expenses  of  process  i  appoints  an  account  thereof 
to  be  given  in  and  taxed  by  the  auditor,  and  decerns.*' 

(Signed)        "  A.  Alison.*' 

In  an  advocation,  the  Lord  Ordinary  pronounced  the 
following  interlocutor: 

"  l&th  December  1841 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process,  finds  that  the  proof  esta* 
blishes,  Isl,  That  the  sale  of  the  horse  in  question  was  condi- 
tional, on  its  being  approved  of  as  sound  by  Mr  Stewart, 
veterinary  surgeon  in  Glasgow,  and  that  this  person  gave  it 
timeottsly  as  his  opinion  that  the  horse  was  not  sound  i  2d,  That 
at  the  date  of  the  sale  the  horse  was  unsound :  Therefore,  on 
these  two  grounds  of  fact,  or  on  either  of  them,  repels  the  rea* 
sons  of  advocation,  and  remits  to  the  Sheriff  nmplicUer,  and  de« 
eerns :  Finds  the  advocator  liable  in  expenses ;  allows  an  account 
thereof  to  be  given  in,  and  remits  the  same,  when  lodged,  to  the 
auditor  to  tax  and  to  report. 

'*  Note, — The  case  is  not  free  of  all  doubt ;  but  it  appears  to 
the  Lord  Ordinary,  firei.  That  the  favourable  opinion  of  Mr 
Stewart  was  an  understood  condition  of  the  bargain.  The  an* 
swer  of  the  advocator  to  this  is,  that  Stewart  did  not  reject  the 
horse — that  delivery  was  taken,  and  part  of  the  price  paid.  But 
though  at  once  he  did  not  absolutely  reject,  he  mtpectedand 
tiated  at  ike  moment  to  the  respondent  (or,  what  is  the  same 
thing,  to  bis  servant  acting  in  this  transaction  for  him),  that  he 
would  require  some  time  to  observe  the  snimal  s  and  in  Jive  daye 
be  declared  him  unsound.  The  horse  bad  no  doubt  been  taken 
away  by  the  purchaser  for  these  five  days,  and  a  partial  payment 
of  the  price  took  place ;  but  this  was  At  on  a  reliance  that  the 
warranty  was  to  turn  out  effectual. 

**  2d,  That  the  evidence  of  the  unsoundness  preponderates. 
The  strong  circumstance  in  favour  of  the  advocator  is  the  testi- 
i^mony  of  Mr  Poett ;  and  if  this  intelligent  and  disinterested  wit- 
ness had  seen  the  horse  at,  or  even  near  the  period  of  the  sale, 
the  Lord  Ordinary  would  have  held  his  evidence  conclusive. 
But  his  opinion,  if  not  altogether  destroyed,  is  reduced  to  nearly 
nothing  by  the  fact  that  he  did  not  see  the  horse  till  about  three 
months  after  the  sale,  during  all  which  tine  it  had  been  under 
the  advocator's  charge. 

**  The  Lord  Ordinary  proceeds  more  upon  the  first  of  these 
grounds  than  upon  the  second." 

The  Court  on  a  reclaiming  note, 

"  Recal  the  interlocutor  reclaimed  against :  Find  it  unnecessary 
to  pronounce  any  opinion  on  the  first  finding  in  the  said  inter- 
locutor ;  and  find  that  the  proof  establishes,  that  at  the  date  of 
the  sale  the  horse  in  question  was  unsound,  and  decern  and 
declare  in  terms  of  the  prayer  of  the  original  petition ;  and  re- 
mit to  the  Sheriff,  with  instructions  that  the  pursuer  shall  have 
right  forthwith  to  uplift  the  consigned  money,  in  part  payment 
of  the  balance  of  X30,  reserving  his  action  for  the  remainder : 
Find  the  pursuer  entitled  to  expenses  Incurred  both  in  this  Court 
and  the  Inferior  Court ;  appoint  an  account,*'  &c. 

Lord  Ordinary,  Cockburn. — Act.  Dean  of  Faculty  (Wood), 

Russell;  S.  Campbell,  S.S.C.,  Agent Ah,  P.  Robertson,  A. 

Anderson;  T.  Sprot,  W.S.,  Agent F.  C/«rA.—[G. D.F.J 

l6M./tiiiff  1842. 

First  Division (H.  B.) 

No.  220. — Antoiiie  Viones,  Pursuer,  v.  Edirbuboh 
and  Lrith  Bank,  Defenders. 

DepoRit— Restitution — Bill  of  Exchange — A  bill  deposited  in  a 
bank  kaoing  been  inadvertently  delivered  to  a  tkird  party  wko 
kad  a  partial  interest  in  it — Held  tkat  tke  bank  were  bound  to 
restore  tke  bill  to  tke  deponitor,  or  pay  tke  full  amount  of  tke 
proceedM,  witkout  IkductiHg  tke  partial  interest  of  tke  tkird 
party. 

A  bill  for  £60  at  four  months,  drawn  and  accepted 
by  certain  parties  at  Tain,  was  indorsed  by  the  ac- 


ceptor to  Donald  Robertson,  and  by  him  to  Antoine 
VigneSy  hotel  keeper  in  Edinburgh,  who  having  pat  his 
own  name  on  the  back  of  it,  carried  it  to  the  Edin- 
burgh and  Leith  Bank  for  negotiation  or  discount.  On 
the  following  day,  Donald  Robertson  called  at  the  bank, 
and  being  supposed  to  be  the  person  who  had  left  the 
bill,  obtained  delivery  of  it.  Shortly  ^er,  in  the  course 
of  the  same  day,  Vignes  called  for  the  bill,  and  being 
asked  what  right  he  had  to  it  ?  answered,  that  it  be- 
longed to  him,  and  that  the  bank  had  no  right  to  give 
it  up  to  Robertson.  Thereafter,  a  correspondence  took 
place  between  Vignes  and  the  bank, — the  former  threat- 
ening legal  measures  if  the  bill  or  its  proceeds  were 
not  forthwith  delivered  to  him,  and  the  latter  promising 
every  effort  to  recover  the  bill,  but  denying  liability 
for  it  under  the  circumstances.  Robertson  had  sent 
off  the  bill  to  Tain  for  discount,  and  not  being  able  to 
redeliver  it,  was  incarcerated  by  the  bank  for  non-de- 
livery, under  a  decree  to  that  effect  which  they  had 
obtained  against  him.  The  bank  then  addressed  a 
letter  to  Vignes,  stating  that  Robertson  had  offered 
to  pay  the  bill,  under  deduction  of  £18  of  the  proceeds, 
said  to  belong  to  him,  and  asking  Vignes  to  say  whe- 
ther he  consented  to  this  arrangement.  Vignes  an- 
swered, that  he  had  given  instructions  to  his  agent  to 
raise  the  necessary  action  against  the  bank ;  **  but  as 
you  now  make  the  proposition  of  paying  roe  the  amount 
of  the  bill,  with  the  exception  of  the  £18,  which  you 
state  Robertson  claims,  I  have  given  directions  to  stay 
farther  proceedings  until  I  again  hear  from  you,  whe- 
ther you  will  guarantee  me  against  all  farther  claim  on 
said  bill,  provided  I  agree  to  accept  of  the  terms  pro- 
posed by  you ;  as,  without  your  doing  this,  or  delivering 
up  the  bill  to  me  as  I  gave  it  to  you,  I  have  no  security 
that  the  bill  may  not  come  against  me  again  $  and  I  must 
of  course  protect  myself.^  The  accountant  of  the  bank 
replied, — "  You  must  either  consent  to  Robertson's  pro- 
posal, or,  on  delivery  of  the  bill,  pay  down  the  £18  you 
got ;  for  I  can  give  no  guarantee  whatever.  By  agree- 
ing to  the  proposal  now  made  by  him,  you  are  just  is 
the  same  position  as  you  would  have  been  had  the  bill 
been  discounted.**  Vignes  offered,  on  getting  up  the 
bill  in  the  same  state  as  when  he  left  it  at  the  bank,  to 
pay  the  £18  to  Robertson,  or  to  deposit  it  in  the  hands 
of  a  third  party  till  the  bill  became  due ;  but  he,  at  the 
sametime,  intimated  his  determination  to  execute  his 
summons  against  the  bank  if  the  bill  were  not  delivered 
on  the  following  day, — adding,  "  the  expenses  incurred 
by  me  in  the  matter  will  ^  of  course  fall  to  be  paid 
either  by  you  or  Robertson.**  The  bank  having  de- 
clined to  admit  their  liability  for  the  expenses,  but 
offered  to  do  what  they  could  '*  to  recover  the  amount 
from  him  (Robertson)  before  liberating  him,**  Vignes, 
thirteen  days  before  the  bill  arrived  at  maturity,  exe- 
cuted his  summons,  concluding  against  the  bank  for 
delivery  of  the  bill  as  deposited,  or  its  proceeds,  with 
interest  from  the  date  of  its  becoming  due,  and  also 
for  "  all  expenses,  loss  and  damage,  which  the  pur- 
suer has  incurred,  or  may  sustain"  in  consequence  of 
the  unwarrantable  delivery  of  the  billf  to  Robertson, 
together  with  the  expenses  of  process. 

The  bill  having  arrived  at  maturity,  and  been  duly  re- 
tired by  the  acceptor,  the  bank  pleaded — 1 .  That  as  they 
had  always  been  willing  to  pay  the  full  amount  of  the  pur- 
suer's interest  in  the  bill,  the  action  was  unnecessary 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


515 


and  groundless :  2.  That  the  conclusions  of  the  action  were 
irrelevant  and  untenable,  (l.)  as  to  the  delivery  of  the 
bill,  which  the  acceptor,  who  had  paid  it,  was  entitled 
to  retain ;  (2.)  as  to  payment  of  the  full  amount,  in  re- 
spect that  to  the  interest  of  £18  of  the  proceeds  the 
pursuer  had  no  right  whatever ;  (3.)  as  to  damages,  in 
respect  that  none  had  been  sustained,  or  were  relevantly 
averred ;  (4.)  as  to  expenses,  which  ought,  on  the  con- 
trary, to  be  awarded  to  the  defenders,  "  in  respect  that 
it  is  attributable  to  the  duplicity,  and  otherwise  blame- 
able  conduct,  of  the  pursuer  himself  that  any  expenses 
have  been  incurred.'' 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  19M  March  1842._Tbe  Lord  Ordinary  having  heard  coun- 
ael  for  the  parties,  and  thereafter  made  avisandum  wirb  the 
whole  process,  and  having  considered  the  same,  in  respect  of 
the  admission  of  the  defenders  in  the  defences.  Finds  them 
liable  in  payment  to  the  pursuer  of  his  full  share  and  interest  in 
the  bill  libelled  on,  with  interest,  and  appoints  a  statement  of 
the  amount  thereof  to  be  given  in  :  Quoad  uUra,  sustains  the 
defences,  and  decerns :  Finds  the  defenders  entitled  to  expenses, 
subject  to  modification :  Appoints  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  to  tax  the  same, 
and  to  report. 

*'  Note — The  circumstances  of  this  cnse  are  very  peculiar. 
The  pursuer,  in  the  month  of  April  1840,  left  a  bill  in  the  Edin- 
burgh  and  Leith  Bank  in  St  Andrew's  Square,  Edinburgh, 
drawn  and  accepted  by  persons  at  Tain,  who  indorsed  it  to 
Donald  Robertsoai^  who. also  indorsed  it  to  the  pursuer.  It  is 
said  in  the  suftiniOM.  that  the  pursuer's  object  was,  that  it  should 
be  retained  in  the  bank  in  the  ordinary  way  of  business.  It  is 
admitted  that  Robertson  had  an  interest  in  the  bill  to  the  ex- 
tent of  £18.  It  is  stated  by  the  bank,  who  are  defenders,  that 
the  manager  refused  to  discount  it,  and  ordered  it  to  be  returned, 
and  that,  while  it  was  in  the  hands  of  a  clerk,  a  person,  who 
appears  to  have  been  Robertson,  the  previous  indorser,  called 
for  the  proceeds  of  the  bill  in  question,  which  he  stated  he  left 
the  day  before ;  and,  when  it  was  found  that  there  was  such  a 
bill,  but  that  the  manager  had  refused  to  discount  it,  it  was 
given  to  Robertson,  not  doubting  that  he  was  the  person  who 
had  left  it  the  day  before.  It  is  stated  by  the  bank,  that,  with- 
in half  an  hour  afterwards,  the  pursuer  called  at  the  bank,  and 
demanded  the  bill.  A  long  investigation  and  correspondence 
took  place  afterwards,  and,  although  the  circumstances  of  the 
case  are  very  extraordinary,  the  Lord  Ordinary  i«  not  satisfied 
that  there  was  any  collusion  betwixt  the  pursuer  and  Robert- 
son ;  but  it  appears  to  biro  that  the  bank,  in  the  correspon- 
dence which  took  place  in  the  months  of  June  aod  July,  offered 
all  that  the  pursuer  was  entitled  to  demand,  vis.,  that  the  bill 
would  be  paid  in  the  same  manner  as  it  would  have  been  if  the 
bank  had  discounted  it — (Process,  23,  24,  25,  and  27.)  The 
pursuer  was  not  satisfied  with  this,  but  brought  the  present 
action,  in  which  the  defenders,  after  stating  that  the  bill  has 
been  retired  by  the  acceptor  (defence,  p.  4),  tender  the  pursuer 
the  full  amount  of  his  share  of  the  bill,  with  interest,  which 
they  say  they  had  repeatedly  done  before  the  action  was  raised, 
and  in  which  they  are  confirmed  by  the  correspondence.  In 
these  circumstances,  it  appears  to  the  Lord  Ordinary  that  the 
defenders  are  entitled  to  some  portion  of  the  expenses  incurred 
in  defending  this  action." 

The  pursuer  reclaimed*    At  advising, 

Z0ord  GUiiea — The  Lord  Ordinary  has  very  properly  found 
the  defenders  liable  in  the  full  amount  of  the*  pursuer's  in- 
terest in  the  bill,  but  he  has  at  the  same  time  found  that  they 
are  not  liable  in  the  expenses  of  process.  I  have  very  great 
doubt  of  the  soundness  of  this  finding.  Bankers  must  have 
T)Ot  only  honour  and  integrity,  but  aUo  perfect  accuracy,  no 
less  for  their  own  sake  than  for  the  sake  of  their  employers. 
Now,  what  happened  here?  The  pursuer  had  a  bill  which 
was  to  an ive  at  maturity  iu  about  three  months.  He  carried 
it  to  the  bank,  and  they  took  the  custody  of  it.     There  wot 


thus  an  implied  contract  that  he,  and  be  alone,  was  to  call 
for  it  and  obtain  delivery.  The  bank,  therefore,  are  bound 
to  restore  it.  If  they  could  show  that  there  was  any  gross 
fraud  on  the  part  of  the  pursuer,  and  that  he  was  in  league 
with  Robertson,  it  would  be  a  different  matter ;  but  this,  though 
at  one  time  insinuated,  is  not  now  alleged  or  suspected.  In 
these  circumstances,  the  bank  were  bound  either  to  restore  the 
document  or  its  proceeds.  The  pursuer  had  nothing  to  do  with 
the  spuilzie  by  Robertson;  and  the  bank  were  not  entitled  to 
make  any  stipulation  with  regard  to  it.  They  were  custodiers, 
and  all  they  bad  to  do  was  simply  to  restore.  Suppose  a  party, 
on  leaving  town,  were  to  deposit  £500  worth  of  plate  with  his 
banker,  would  it  do  for  the  banker,  when  he  demanded  it,  to 
say,  another  person  called  and  got  it,  and  I  protest  against  being 
held  liable  ?  I  am  olear  that  the  pursuer  is  entitled  to  his  ex- 
penses. 

jLord  Mackenzie, — I  am  of  the  same  opinion.  The  bank 
were  bound  to  restore  the  document,  or  pay  the  whole  amount 
of  it ;  but  they  offer  only  a  part,  and  refuse  to  guarantee  the  pur- 
suer against  being  ultimately  made  liable  for  more  than  he  had 
received.  He  was  entitled  to  this  guarantee  or  delivery  of  the 
document ;  and  I  therefore  think  he  was  entitled  to  prevail  in 
the  action,  and  ought  to  receive  his  expenses. 

Hie  Lord  President  and  Lord  Fullerton  concurred. 

The  Court  pronounced  the  following  interlocutor : 

"  Alter  the  interlocutor  of  the  Lord  Ordinary :  Find  the  pur- 
suer entitled  to  expenses ;  but  in  respect  that  the  matter  re- 
lative to  the  restitution  of  the  bill  is  at  an  end,  find  it  unne- 
cessary to  dispose  of  the  other  conclusions  of  the  libel.'* 

Lord  Ordinary,  Murray. — Act*  Inglis;  William  Wishart^ 
S.S.C.,  Agent Alt.  Macfarlane ;  Lockhart,  Hunter  and  White- 
bead,  W.S.,  AgaUs.^:^*CUrh — fH.B.J 


\&tkJune  1842. 
Second  DivisiOK (G.D.  F.) 

No.  221. — Anthony  Mactibr  and  Othehs,  Pur- 
suers,  V,  Sir  Jabces  Caaneqie,  Bart^  Defender, — 
Et  e  contra. 

Property — Common — Declarator. 

Special  case.  These  actions  were  brought  for  the 
purpose  of  ascertaining  the  mutual  boundaries  of  the 
estates  of  the  parties,  situated  within  the  parishes  of 
Banchory- Ternan,  Durris  and  Strachan,  and  Mactier's 
right,  as  alleged,  to  possess  a  portion  of  land  in  com- 
mon with  the  defender,  which  the  latter  alleged  be- 
longed exclusively  to  him.  Sir  James  Carnegie  moved 
the  Lord  Ordinary  to  find  that  Mactier 

*'  is  excluded,  by  his  own  titles,  from  having  acquired  by  pre- 
scription, or  from  now  claiming  any  common  property  or  ser- 
vitude along  with^he  pursuer,  in  any  part  of  the  baronies  of 
Strachan  and  Culpershaugh,  situated  not  within  the  pHiii>hes  of 
Banchory-Ternan  and  Durris,  but  within  the  parish  of  Strachan." 

His  Lordship  refused  the  motion  hoe  statu,  append- 
ing the  following  note  to  his  interlocutor  in  the  case, 
which'  siifiiciently  explains  the  circumstances  of  the 
case  and  the  pleas  of  the  parties : 

"  The  Lord  Ordinary  was  formerly  of  opinion,  and  decided 
that  the  defender  is  excluded,  by  hie  own.  tiiies,  from  claiming 
any  common  property  in  the  lands  conveyed  to  the  pursuer  in 
his  (the  pursuer's)  titles.  But  the  pursuer  now  wishes  to  ad- 
vance a  ftep  farther,  and  to  apply  this  principle  by  a  finding 
that  the  whole  baronies  of  Strachaq  and  Culpershaugh  ate  dis- 
poned to  him,  in  so  far  as  these  baronies  are  in  the  parish  of 
Strachan,  and  consequently,  that  the  defender  is  excluded  from 
claiming  any  common  property  or  servitude  over  these. 

'*  But  these  baronies  are  not  disponed  to  the  pursuer.  His 
titles  give  him  a  right  only  to  porta  and  portions  of  them,  and 
the  exception  in  the  title  of  the  defender  is  only  of  the  '  parts 
and  portions*  formerly  sold  to  the  pursuer's  author.     It  does  not 
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follovr,  therefore,  that  wherever  there  is  a  part  of  either  of  thete 
baronies  in  the  parish  of  Strachao,  that  part  neoetsarilj  belong! 
to  the  pursuer.*' 

On  a  reclaiming  note  the  Court  adhered. 

Lord    Ordinary ,    Corkburn Act.    Rutherfurd,    Currie ; 

Grabam  and  Anderson,  W.S.,  Agenti. — Ali.  P.  Robertson,  H. 

J.  Robertson;    T.    Mackeniie,   W.S.,   Ayeni T.    Clerk, — 

rO.  D.F.I 


\7  th  June  1842, 
FiftST  Division (H.  B.) 

No.  222.^ — AoNES  Boyd,  Pursuer  and  Advoeaiar,  t. 
George  Kerr,  Defender  and  Respondent, 

Parent  and  Child  — Filiation  —  Proof —  Semiplena  —  Circum- 
Bianeei  which  were  heid  intmfficiemt  to  eitablish  a  case  ^semi- 
plena  probatio. 

Agnes  Boyd  brought  an  action  against  George  Kerr, 
eoncluding  that,  as  the  father  of  a  natural  child  which 
she  had  borne  to  him,  he  should  be  decerned  to  make 
payment  of  aliment  and  inlying  expenses.  The  de- 
fender's judicial  declaration  having  been  taken,  the 
Sheriff-sutMtitute  found  the  admissions  contained  in  it 
sufficient  to  establish  a  case  oi  semiplena  probatio  ;  but 
this  interlocutor  having  been  appealed  to  the  Sheriff, 
was  recalled,  and  a  proof  ordered.  It  appeared  that 
6n  two  occasions,  when  the  parties  met  in  the  house  of 
a  Mrs  Jardine,  who  keeps  a  small  shop  in  the  village  of 
Clcuchbrae,  they  had  been  for  about  a  quarter  of  an 
hour  together  in  a  box-bed  in  a  corner  of  the  shop, 
in  presence  of  Mrs  Jardine,  her  daughter,  and  a  neigh- 
bour. The  defender  denied  that  on  these  occasions,  or 
any  other,  he  had  had  criminal  intercourse  with  the  pur- 
suer, and  maintained  that  he  had  acted  only  in  frolic ; 
while  the  pursuer,  without  averring  that  the  intercourse 
had  then  taken  place,  condescended  on  other  instances 
in  which  she  averred  it  had. 

The  Sheriff  having  found  that  the  proof  had  failed  to 
establish  a  case  of  sem^lenoy  the  pursuer  advocated. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*'  Wth  March  1842. — The  Lord  Ordinary  having  beard  par- 
ties, and  considered  the  process, — repels  the  reasons  of  advo- 
cation, and  remits  to  the  Sheriff  st«p/inler.'  Finds  the  advoca- 
tor liable  in  expenses;  ap|i«ints  an  account  thereof  to  be  given 
in,  and,  when  lo<lged,  redaits  the  same  to  the  auditor  to  tax  and 
to  report. 

*'  Note, — The  case  depends  entirely  on  the  construction  which 
is  put  upon  the  parties  being  in  the  bed ;  for  there  is  no  other 
fact.  If  it  be  supposed  that  they  were  there  for  the  purpose,  or 
to  the  effect  insinuated,  rather  than  averred,  by  the  advocator, 
the  sufficiency  of  the  iemipUna  probatio  is  unquestionable.  If 
it  be  supposed  that  that  was  a  mere  frolic,  and  that  it  took  place 
in  circumstances  which  excluded  the  idea  of  any  thing  else,  the 
insufficiency  of  the  proof  is  equally  clear.  The  last  view  is  the 
one  which  the  Lord  Ordinary  thinks  is  the  roost  reconcileable 
to  the  truth.'* 

The  pursuer  reclaimed,  but  the  Court  adhered. 

Lord  Ordinary^  Cockbiirn. — Act.  Sandford,  Brown ;  Charles 
G.  Reid,  W.S.,  Agent — Alt,  Mure;  Joseph  Mitchell,  W.8., 
Agent N.  Ckrk rH.B.J 


\%ihJune  1842. 

First  Division. — (H.  B.) 

No.  223. — Poor  Anna  Maria  Browne,  Pursuer^  tr. 

Robert  Burns,  Defender. 

Husband  and  Wife—Proof-^SUtute  6and  7  Will  W.—In  Con- 
eistoriai  causes,  the  proof  must  be  led  before  a  Cowtmiuary^ 
Sheriff, 

In  a  declarator  of  marriage  (the  parties  being  resi- 
dent in  Dumfries)  the  LfOrd  Ordinary,  "  in  respect  the 
pursuer  issuing  in  forma  pauperis^  granted  commission 
to  the  Sheriff-deputeof  Dumfriesshire,  whom  failing,  to 
his  substitute,  to  take  the  proof;  but  on  a  reclaiming 
note,  the  Court  altered^  and  found  that,  in  terms  of  the 
Statute,  the  proof  could  only  proceed  before  the  Com- 
missary-Sheriff, or  one  or  other  of  them. 


22d  June  1842. 

Second  Division. — (6.D.F.) 

No.  224. — William  and  David  Stewart,  Smspen- 
ders,  V,  David  Ferguson,  Charger. 

Reference  to  Oath — Suspension  and  Interdict — Process — Co-- 
cumstances  in  which  a  note  of  suspension  and  imterdiei  against 
a  poinding  for  feU'duties  having  been  presented  without  cantioa 
or  consignation,  in  which  the  suMpender  referred  the  questiem 
in  dispute,  which  was  in  regard  to  whether  or  not  a  piece  vf 
ground  was  conveyed  by  a  certain  feur-right,  to  the  oath  of  the 
charger,  it  was  passed  on  juratory  caution ;  and  thereafter, 
without  going  into  the  reference,  the  suspenders  haning  raised  a 
declarator  in  regard  to  the  matter  in  question,  the  Court  sisted 
the  process  of  suspension,  on  condition  of  the  suMpemders  pay- 
ing over  to  the  charger  the  rents  of  the  subjects  feued  out  by 
the  charger  to  the  suspenders,  leviable  during  the  period  est* 
braced  in  the  charge  and  subsequent^,  as  due. 

See  ante^  Vol.  XIII.  p.  292.  The  suspenders  feued 
from  the  charger  certain  subjects  belonging  to  him  at 
the  Seagate  of  Dundee,  but  it  came  to  be  a  qaestioa, 
whether  the  agreement  comprehended  a  stripe  of  ground 
which  was  at  times  wholly  or  partially  covered  by  the 
sea  on  the  south  boundary.  The  suspenders  averred 
that  it  had  been  claimed  by  other  parties;  and,  oa 
the  ground  that  it  was  about  to  be  evicted,  they  refused 
to  pay  the  feu-duty  which  they  had  stipulated  for  the 
whole  subjects,  and  accordingly  presented  a  note  of 
suspension  against  the  superior's  charge,  hot  it  was 
refused,  in  respect  of  want  of  sufficient  caution.  A 
second  note  of  suspension  was  refused  for  Ae  same 
reason.  A  poinding  having  been  executed  by  the 
charger  against  one  of  the  suspenders,  a  third  note  of 
suspension  was  presented,  praying  for  interdict.  Nei- 
ther caution  nor  consignation  was  offered,  but  the  sus- 
pender tendered  a  reference  to  the  oath  of  the  cliarger 
of  the  point  in  dispute.  The  charger,  however,  with- 
out declining  the  reference,  pleaded  that  this  course 
was  incompetent,  in  terms  of  the  Act  of  Sederunt,  24th 
December  1838,  and  that  the  terms  of  the  written  coo- 
tract  of  feu  could  not  be  controlled  by  a  reference  to 
oath.  Thereafter,  the  Lord  Ordinary  allowed  the 
suspenders  to  amend  their  note,  "  to  the  effect  of  in- 
serting an  offer  of  juratory  caution ;  farther,  allon 
them  at  the  same  time  to  state  in  a  minute  the  precis 
terms  and  extent  of  the  reference  .which  they  proper 
to  make  to  the  charger's  oath."  The  suspenders  amend- 
ed their  note  as  suggested  by  the  Lord  Ordinary^  who 
then  made  avizandum  to  the  Court,  when  their  Lord- 
ships passed  the  note  (see  anief  Vol.  XIII.  p.  292,)  <^ 
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juratory  caution,  and  repelled  the  plea  of  the  charger. 
The  parties  disagreed  as  to  the  grounds  which  the 
Court  had  taken  in  passing  the  note ;  but  the  import, 
as  it  appeared  to  the  Lord  Ordinary,  is  stated  in  the 
note  to  (he  interlocutor  of  his  Lordship  in  this  branch 
of  the  case. 

Thereafter,  the  suspenders  brought  an  action  of  de- 
clarator for  the  purpose  of  determining  whether  the 
stripe  of  ground  in  question  had  been  feued  out  to 
them^  and  to  reduce  and  set  aside  the  same  on  the 
ground  of  fraud  and  misrepresentation,  in  case  it  sliould 
be  held  that  it  was  not  so  conveyed ;  and  they  pleaded 
— K  That  payment  of  the  ground-annuals  charged  for 
cannot  be  exacted  from  the  complainers,  except  on  the 
footing  that  they  have  received  from  the  charger  a 
clear  and  unquestionable  right  and  title  to  the  whole 
subjects  in  dispute,  including  as  well  the  houses  and 
yard  in  the  Seagate  of  Dundee,  as  the  space  or  stripe 
of  ground  extending  south  thereof.  2.  The  complain- 
ers' right  and  title  to  the  space  or  stripe  of  ground  ex- 
tending to  the  south  of  the  Seagate,  having  not  only 
been  called  in  question  by  third  parties,  but  being  also 
denied  and  disputed  by  the  charger  himself,  the  ground- 
annuals  referred  to  cannot  be  exacted  till  at  least  the 
complainers'  right  and  title  have  been  fully  acknow- 
ledged and  established ;  and  there  being  now  in  de- 
pendence an  action  of  declarator  and  reduction  at  the 
complainers*  instance  against  the  charger,  in  which  the 
whole  questions  in  dispute  have  been  competently 
raised,  and  may  be  competently  tried  and  determined, 
this  process  of  suspension  and  interdict  ought  either  to 
be  conjoined  with  that  action,  or  sisted  till  the  issue  of 
it.  3.  The  complainers  are  not  bound  by  the  reference 
to  oath  which  was  offered  by  them  in  the  Bill*  Chamber, 
and  the  charger  is  not  entitled  now  to  insist  on  the 
reference  being  gone  into:  (1.)  The  reference  was 
offered  merely  to  induce  the  charger  not  to  oppose  the 
note  of  suspension  and  interdict,  and  with  the  view  of 
bringing  the  point  in  dispute  at  once  to  issue,  without 
any  protracted  or  expensive  litigation:  (2.)  But  the 
charger  made  the  most  strenuous  opposition  to  the 
note  of  suspension  and  interdict :  (3.)  He  not  only  did 
not  accede  to,  or  accept  of,  the  proposed  reference  to 
oath,  but  on  the  contrary,  he  rejected  it,  and  denied 
and  disputed  its  competency :  And,  (4.)  the  reference 
to  oath  was  not  sustained,  but  the  note  of  suspension 
and  interdict  was  passed,  and  has  come  into  Court  in- 
dependently altogether  of  the  reference* 

The  charger,  who  stated  that  he  had  never  declined 
the  T^fetenee^  pleaded — 1.  That  the  suspenders  having 
concluded  in  their  note  of  suspension  solely  for  a  re- 
ference to  oath  of  the  disputed  questions  between  them 
and  the  charger,  and  offered,  in  gremio  of  their  state- 
ment of  facts,  to  refer  these  disputed  matters  to  oath, 
and  having  thereafter,  and  after  the  charger  had  lodged 
answers,  and  had  intimated  his  determination  to  oppose 
in  every  way  the  passing  of  the  note  of  suspension, 
lodged  a  minute  of  reference  to  the  charger's  oath, 
which,  along  with  the  note,  was  reported  to  the  Court; 
and  the  note  having  been  passed  by  the  Court,  con- 
taining the  prayer  above  mentioned,  the  suspenders 
cannot  now  retract  the  reference  to  oath,  or  alter  the 
csonclusions  of  the  note  of  suspension ;  and,  2.  The 
reference  to  oath  prayed  for  in  the  note  of  suspension 
is  exclusive  of  every  other  mode  of  proof. 


The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

'*  20rA  May  1842 The  Lord  Ordinary  having  beard  fmrties* 

procuratora,  as  well  in  this  process  of  suspension  and  interdict 
as  in  I  be  separate  process  of  declarator  and  reduction  presently 
depending  between  the  parties,  and  having  made  avizandum ; — 
In  the  special  circumstances  of  the  case,  and  more  particularly 
in  respect — (1.)  That  the  reference  to  the  charger's  oath,  as  ori- 
ginally proposed  in  the  note  of  suspension,  has  never  been  either 
sustained  by  the  Court,  or  its  terms  adjusted  and  settled  be- 
tween the  parties,  the  charger,  on  the  contrary,  opposing  the  re- 
ference as  wholly  incompetent :  (2.)  That,  more  especially,  at 
passing  the  note  of  suspension,  there  was  no  condition  attached 
to  their  Lordships*  deliverance  which  could  render  it  incumbent 
upon  the  suspenders  absolutely  to  abide  by  the  said  proposal: 
(3.)  That,  moreover,  the  said  proposal  having  at  first  been  made 
merely  with  a  view  to  obviate  objections  which  might  otherwise 
(as  was  supposed)  have  lain  to  the  competency  of  the  suspension, 
and  to  enable  the  suspenders  to  '  have  the  note  passed  and  in- 
terdict granted  without  caution  or  consignation,* — whereas  the 
competency  of  the  suspension  was  eventually  sustained  (so  far 
as  appears  from  the  terms  of  the  judgment)  irrespective  of  the 
reference,  and  on  the  distinct  and  separate  ground  *  of  this  being 
a  bill  of  suspension  and  interdict/ — and  the  note  itself  was 
passed,  not  without  caution  or  consignation,  as,  according  to  its 
original  prayer  and  the  usual  practice,  it  would  have  been  had 
the  reference  been  sustained,  but  only  upon  juratory  caution, — 
there  was  no  longer  the  same  practical  necessity  for  a  reference ; 
but,  on  the  contrary,  there  were  sufficient  grounds,  indepen- 
dently thereof,  to  warrant  the  passing  of  the  note  to  the  effect 
of  trying  the  important  question  that  had  arisen  between  the 
parties :  (4.)  That  at  all  events,  when,  with  the  original  grounds 
of  suspension,  there  came  to  be  combined  the  circumstance  of 
a  depending  process  of  declarator  and  reduction,  and  all  the  ad- 
ditional grounds  set  forth  in  this  latter  process,  and  substantially 
imported  into  and  adopted  in  the  record  of  the  suspension,  there 
eottld  no  longer,  in  any  view,  be  a  question  as  to  the  sufficiency 
of  the  suspenders'  right  to  get  into  a  discussion  of  the  matters  in 
dispute,  independently  of  any  reference:  And  finally,  (6.)  That 
until  the  issue  of  the  declarator  and  reduction,  it  cannot  be  posi- 
tively assumed  how  far  there  is  any,  or  what  available  contract 
between  the  parties;  and  so  it  might  be  premature,  in  hoc  ttatu^ 
to  enforce  execution  of  that  contract  in  the  sense  contended  for 
by  the  charger,  but  disputed  and  repudiated  by  the  suspenders : 
Finds  that  the  suspenders  are  not  bound  to  abide  by,  or  repeat 
their  proposal  to  refer  their  case  to  the  oath  of  the  charger : 
Finds,  on  the  other  hand,  that  they  are  entitled  to  have  the  said 
proeesB  conjoined  with  the  other  process  of  declarator  and  re- 
duction, to  the  effect  of  their  maintaining  and  making  good  in 
both  tbeir  case,  as  set  forth  in  the  two  several  records,  and  that 
osMi*  kabili  modo  quo  de  jure :  Conjoins  the  processes  accord- 
ingly. Quoad  ultra,  appoints  the  processes  (as  now  conjoined) 
to  be  enrolled,  in  order  to  the  pronouncing  of  such  other  de- 
liveranee  therein  as  may  be  necessary  for  advancing  the  same : 
And  in  the  meanwhile  reserves,  hine  inde,  all  questions  of  ex- 
penses. 

*'  Note Had  this  case  been  now  for  the  first  time  submitted 

in  the  shape  of  a  note  of  sospension  and  interdict  in  the  Bill- 
Chamber,  with  the  relative  process  of  declarator  and  reduction 
in  dependence ;  and  bad  auefa  a  note  been  presented  upon  an  offer 
ot  juratory  caution,  and  entirely  free  fiom  any  question  of  compe* 
tency  connected  with  the  refutal  of  the  previous  note,  there  could 
not,  it  b  thought,  have  boea  a  moment's  hesitation  in  passing 
the  note,  althoogh  not  acoonpanied  with  any  reference  to  the 
oath  of  the  charger. 

"  But  now  that  the  olqeetion  originally  taken  to  the  com^ 
petency  of  the  suspension  has  been  repelled,  and  that  juratory 
caution  has  been  found,  this  does  seem,  as  to  all  practical  con- 
siderations affecting  the  suspender's  right  to  withdraw  the  offer 
to  refer,  to  be  still  substantially  the  true  position  of  the  case. 

"  If,  indeed,  the  chai^r  could  make  out  tbat  the  suspenders 
stood  in  any  way  barred  from  withdrawing  the  reference,  there 
might  be  more  to  be  said  on  bis  part.  But  the  case  is  quite 
otherwise :  For  (1.)  there  never  was  here  any  completed  re- 
ference at  all:  And  (2.)  if  there  had,  the  suspenders  would 
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still  (under  such  drcumstancefl  as  here  occur)  ha?e  been  en- 
titled, according  to  all  the  authorities,  to  ba?e  resiled ;  the  only 
question  connected  with  their  so  doing  being  one  as  to  expenses ; 
and  this  the  interlocutor  reserves.  (See  Chalmert,  18th  Fe- 
bruary 1813  ;  Bennie,  28tb  January  1832.) 

"  As  to  the  charger's  argument,  that  the  suspenders — having 
originally  presented  their  note  upon  the  footing  of  a  reference — 
are  not  now  entitled  to  take  different  ground,  it  is  thought  that 
the  rule  of  practice  given  effect  to  in  Binny,  26th  January  1836, 
affords  a  sufficient  answer.  And  see  also  I^holaon,  23d  No* 
vember  1810. 

"  There  only  remains  the  plea  that  the  Court  must  be  held 
to  have  passed  the  note  of  suspension  upon  condUion  that  the 
suspenders  should  abide  by  the  reference.  But  the  judgment 
]«  silent  as  to  any  such  condition ;  and  indeed,  it  could  not  have 
been  otherwise.  For  when  that  judgment  was  pronounced,  the 
charger  was  still  resisting  the  reference  as  utterly  incompetent, 
and  the  note,  as  passed,  left  it  of  course  open  to  try  this  point 
as  well  as  the  rest.  It  never  could  have  been  intended  to  tie 
up  the  suspenders'  hands  and  leave  the  charger  free. 

"  It  may  just  be  noticed,  that  in  addition  to  the  juratory  cau- 
tion on  which  the  note  was  passed,  the  charger  is  at  this  moment 
in  the  possession  and  enjoyment  of  the  entire  present  rental  of 
the  property  in  dispute.  The  suspenders,  on  the  contrary,  are 
drawing  nothing,  while,  according  to  their  averments  on  record, 
they  have  laid  out  very  considerable  expenditure  in  buildings 
and  other  meliorations.  The  charger,  therefore,  has  nothing  to 
complain  of  if  the  question  is  to  he  tried  at  all.  On  the  other 
hand,  it  would  be  a  very  grievous  hardship  to  the  suspenders,  if 
they  really  have  a  case  capable  of  being  made  out  in  evidence, 
that  they  should  be  compelled  to  stake  all  upon  their  adversary's 
oath,  and  this  merely  because  the  embarrassments  arising  out 
of  this  very  transaction  had  led  them  at  first  into  a  position  of 
technical  difficulty  from  their  inability  to  find  the  caution  offered 
in  support  of  the  earlier  Bill-Chamber  proceedings." 

On  a  reclaiming  note  for  the  charger,  the  Court 

'*  Recal  the  interlocutor  complained  of,  and  remit  to  the  Lord 
Ordinary  to  sist  the  process  of  suspension,  on  condition  that  the 
rents  actually  drawn  by  the  suspenders  since  Whitsunday  1839 
inclusive,  and  also  the  amount  of  the  rental  to  be  fixed  as  aftermen* 
tioned,  of  such  houses  and  property  as  may  be  beneficially  oc- 
cupied by  the  suspenders,  be  paid  over  to  the  charger,  under  de- 
duction of  any  sums  that  may  have  been  paid  to  account  by  the 
suspenders  applicable  to  the  period  in  question, — the  money  con- 
signed in  bank  (if  any)  being  upliftable,  and  paid  as  part  thereof: 
And  farther,  to  appoint  the  sums  drawn  as  rents  to  be  paid 
within  three  weeks,  under  certifieation  that  if  not  paid  within 
that  period,  the  letters  will  be  found  orderly  proceeded :  And 
farther,  to  authorise  and  remit  to  Mr  Christopher  Kerr,  one  of 
the  town-clerks  of  Dundee,  to  fix  a  fair  rental  for  such  houses 
or  other  property  as  may  be  beneficially  occupied  by  the  sus- 
penders ;  and  to  ordain  the  amount  of  the  same  also  to  be  paid 
within  three  weeks  after  such  rental  shall  be  fixed  by  Mr  Kerr; 
and  also  on  the  condition  that  all  future  rents  drawn  from  the 
property,  and  the  amount  of  the  rental  so  fixed  by  Mr  Kerr  for 
future  years,  shall  also  be  paid  over  to  the  charger  periodically 
as  due  :  Reserving  all  questions  of  expenses." 

Lord  Ordinary,  Ivory—^For  Suspenders,  Macfarlane ;  Greig 
and  Morton.  W.S.,  Agents, — For  Charger,  Moir  ;  John  Mur- 
doch, S.S.C.,  Agent T.  Clerk |  G.  D.  F.  | 


22dJune  1842. 

Second  Division (G.D.F.) 

No.  225. — Alexander  Morrison  and  Neil  M*Cal- 
LUM,  Advocators^  v.  Alexander  Camfbell,  /2e- 
spondent. 

Landlord  and  Tenant  —  Lease  —  Proof— Condition —  Circum^ 
stances  in  which  held,  on  a  proof,  that  a  landlord  had  intimated 
to  a  tenant  possessing  a  croft  on  a  verbal  lease,  the  particular 
terms  on  which  he  was  wilting  the  tenant  should  remain,  and 
that  these  terms  had  not  been  rejected  by  the  tenant  within  the 
period  allowed  for  that  purpose  bg  the  landlord,  and  therrfore 


found  by  the  Court,  that  the  tenant  must,  by  eonHmuimg  in  the 
farm  for  another  year,  be  held  to  have  reauiimed  on  the  terms 
stipulated  by  the  landlords 

Special  case  of  proof.  The  adirocators,  and  four 
other  persons,  bad  been  for  many  years  crofters,  pos- 
sessing separate  crofts  on  the  respondent's  property 
without  written  leases, — ^the  crofts  being  possessed  se- 
parately, and  the  cattle  belonging  to  three  of  the  croft- 
ers having  right  to  pasture  in  common  in  olie  of  two 
parks,  and  the  cattle  belonging  to  the  remaining  three 
of  the  crofters  in  another  park.  Each  of  the  six  crofters 
had  pastured  two  cows  and  a  horse ;  but  this  having 
been  considered  by  the  landlord  an  overstock  for  the 
parks,  he  sent  for  the  crofters  before  the  middle  of 
March  1839*  and  stated  to  them  separately,  that  the 
terms  on  which  he  would  allow  them  to  remain  for  the 
year  from  the  ensuing  Whitsunday,  were,  that  each 
crofter  was  to  part  with  his  horse  at  the  then  ensuing 
term  of  Whitsunday,  and  was  to  have  no  right  to  a 
waygoing  crop  at  Whitsunday  1840,  in  conslderatioa 
of  which  a  proportionate  deduction  of  rent  was  to  be 
allowed ;  and  in  stating  these  conditions  to  the  crofters, 
the  respondent  gave  them  eight  days  to  consider,  and 
directed  them  to  return  within  that  time  if  they  had 
any  objections,  and  said  he  would  not  allow  them  to 
remain  on  any  other  terms.  The  advocators,  however, 
did  not  intimate  within  eight  days  that  they  would  not 
agree  to  these  terms. 

The  respondent  presented  an  application  to  the  She- 
riff of  Argyleshlre,  praying  his  Lordship 

"  to  interdict,  prohibit,  and  discharge  them  from  keeping  any 
horses,  along  with  their  cows,  on  the  common  pasture  ip  the 
said  possession  of  Kildnskland,  in  violation  of  the  foresaid  agree- 
ment, and  failing  of  their  instantly  removing  tbeno,  to  grant 
warrant  to  the  petitioners,  or  anv  person  to  be  employed  by 
them,  for  doing  so ;  and  upon  again  advising  this  petition,  with 
or  without  answers,  to  declare  the  said  interdict  perpetual ;  and 
also  find  the  said  Alexander  Morrison  and  Neil  M*Cttlluin  Usble 
to  the  petitioners  in  the  sum  of  £10  Sterling  each,  less  or  more, 
in  name  of  damages,  or  reserve  action  for  the  same." 

After  a  conjunct  probation,  the  Sheriff  granted  the 
prayer  of  this  application ;  but  on  an  advocation,  the 
Lord  Ordinary  pronounced  the  following  interlocutor : 

*'  19M  January  1842.— The  Lord  Ordinary  having  beard 
parties*  procurators,  and  thereafter  made  avizandum  with  the 
whole  process,  finds,  in  matter  of  fact,  prime.  That  the  two  ad- 
vocators and  four  other  persons  had  been  for  many  yeara  crofters, 
possessing  separate  crofts  on  the  respondent's  property  witboot 
written  1ease8,_tbe  crofts  being  possessed  separately,  and  the 
cattle  belonging  to  three  of  the  crofters  having  righl  to  pastoie 
in  common  in  one  of  two  parks,  and  the  cattle  belonging  to  the 
remaining  three  of  the  crofters  in  another  park :  Secunda,  That 
each  of  the  six  crofters  pastured  two  cows  and  a  borae  each : 
Tertio,  That  this  was  considered  by  the  landlord  an  overstock 
for  the  parks,  and  that  he,  before  the  middle  of  March  1839, 
sent  for  the  crofters,  and  stated  to  them  separate^  that  the  terms 
on  which  he  would  allow  them  to  remain  for  the  year  from  the 
ensuing  Whitsunday  were,  that  each  crofter  was  to  part  wiU 
his  horse  at  the  then  ensuing  term  of  Whitsunday,  and  was  to 
have  no  right  to  a  waygoing  crop  at  Whitsunday  1840,  in  con- 
sideration of  which  a  proportionate  deduction  of  rent  was  to  be 
allowed :  Quarto,  That  the  pursuer,  in  stating  these  eonditioiu 
separately  to  the  crofters,  gave  them  eight  days  to  consider 
them,  and  directed  them  to  return  within  that  time,  if  they 
had  any  objections  to  state  against  them,  and  aaid  be  woaM 
not  allow  them  to  remain  on  any  other  terms :  Quinto,  Th^t 
there  is  no  proof  that  at  this  time  the  pursuer  said  any  thing 
about  removing  the  crofters:  Sexto,  That  there  ia  no  eri* 
dence  that  any  precise  sum  wu  stated  ti  the  deduction  to 
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be  made  from  tbe  rent,  or  that  the  aivoeaton  at  any  time  ex* 
pretsed,  verbally  or  otherwise,  their  agreement  to  the  landlord's 
proposal,  though  it  is  proved  that  certain  of  the  crofters,  at  lea»t 
Robert  Peffers,  the  second  witness,  went  back  and  expressly 
agreed  to  tbe  landlord's  terms:  Sepfimo,  That,  according  to 
the  recollection  of  the  witnesses,  the  eight  days  elapsed  before 
tbe  period  of  warning  had  expired  :  Octavo,  That  the  pursuer's 
gnrdener  called  on  the  advocators  at  their  houses,  and  asked 
tfaem  to  sign  what  he  calls  '  tbe  agreement,'  which  they  refused 
doing.  *  'That  this  might  have  taken  place  in  tbe  month  of 
April,  and  after  the  period  for  warning  had  expired :'  Finds,  in 
matter  of  law,  fritno.  That  where  tenants  possess  lands  under  a 
verbal  agreement,  any  new  lease,  differing  as  to  possession,  way- 
going crop,  or  amount  of  rent  from  the  former  verbal  tack,  must 
be  expressly  agreed  to,  verbally  or  otherwise,  or  the  former 
agreement  will  be  held  to  subsist :  Seeundo,  Finds  that  in  this 
case  there  is  no  evidence  that  the  advocators  ever  expressed  their 
absent  to  tbe  new  terms  of  lease  proposed  by  the  pursuer: 
Therefore  advocates  the  cause ;  alters  the  interlocutors  com- 
plained of  I  reeals  the  interdicts  which  have  been  granted ;  dis- 
naistes  tbe  application  to  the  Sheriff,  and  decerns :  Finds  ex- 
penses due,  and  appoints  an  account  thereof  to  be  given  in,  and 
when  lodged,  remits  to  the  auditor  to  tax  the  same,  and  to  re- 
port. 

"  Note It  IS  with  great  reluctance  that  in  this  smalt  matter 

tbe  Lord  Ordinary  has  come  to  an  opinion  different  from  that  of 
tbe  Sheriff  and  Sheriff-substitute,  for  whose  judgments  be  has 
tbe  greatest  respect ;  but  he  feels  himself  obliged  to  decide  the 
case  regarding  a  trifling  possession  upon  the  same  principles  of 
law  as  he  would  do  if  the  rent  was  considerable,  and  the  crop 
and  grazings  large. 

*'  It  has  been  held  that  the  landlord  having  announced  the 
terms  on  which  he  would  allow  tbe  possession  to  be  held,  which 
were  acquiesced  in  by  others,  and  no  special  dissent  being  proved 
by  tbe  advocators,  though  they  were  allowed  a  reasonable  time 
to  do  so,  they  must  be  held  to  have  agreed  by  their  failure  to 
object,  and  that  there  was  therefore  a  concluded  agreement  by 
this  failure  to  announce  dissent.  The  Lord  Ordinary  apprehends 
that  no  agreement  with  regard  to  land  can  be  concluded  with- 
out an  express  assent  of  some  sort  or  other.  There  is  no  proof 
of  any  assent  whatever  here  on  the  part  of  the  advocators,  and 
SM  the  statement  was  made  bv  tbe  landlord  to  tbe  tenants  sepa- 
rately, what  others  did,  di<f  not  affect  the  advocators.  The 
landlord's  witness,  his  gardener,  says,  that  when  he  brought 
what  he  calls  '  the  agreement'  to  sign,  the  advocators  refused  to 
do  so.  The  Lord  Ordinary  has  given  the  landlord  the  benefit  of 
what  Is  rather  matter  of  inference  than  of  positive  proof,  accord- 
ing to  the  evidence  even  of  this  single  witness,  upon  that  point, 
that  it  was  then  too  late  to  bring  an  action  of  removing.  But 
'  the  agreement'  might  have  been  equally  brought  at  the  end  of 
tbe  week  on  the  advocators  not  giving  their  consent  then,  as  it 
appears  the  witness  Peffers  did.  The  landlord  has  alleged  in 
the  proceedings  in  the  Inferior  Court,  that  he  had  told  tbe  advo- 
cators that  if  they  did  not  state  objections  he  would  hold  them  to 
agree ;  but  he  has  not  proved  that  by  any  of  his  witnesses,  even 
by  his  gardener  Niven.  He,  when  interrogated  under  a  leading 
question,  whether  he  '  understood  from  what  passed  on  the 
said  occasion  that  tbe  pursuer,  Mr  Campbell,  had  generally  told 
all  these  crofters  that  they  would  get  a  week  to  consider  of  his 
terms,  and  if  they  objected  to  them,  to  come  and  intimate  so  to 
biro  within  that  period  ?  Depones  that  tbe  deponent  decidedly 
understood  so.'  But  the  question  is  not  put  to  him  whether 
the  landlord  told  them  that  he  would  hold  them  to  agree  if  they 
stated  no  objections.  It  may,  however,  be  maintained,  that 
when  the  landlord  said,  as  he  did  to  Peffers,  that  he  would  a^^e 
to  no  other  terms,  and  gave  them  a  week  to  state  their  objec- 
tions, it  was  to  be  inferred  that  if  they  did  not  state  objections 
tbey  would  be  held  to  agree.  That  is  only  proved  by  Peffers 
in  bii  own  case ;  and  he  went  back  to  give  his  assent. 

*'  As  the  law  has  hitherto  been  understood  between  landlord 
and  tenant,  even  if  the  landlord  had  proved  hit  averment,  that 
he  told  the  advocators  that  if  they  did  not  object  in  a  week,  he 
would  consider  them  to  have  agreed — That  would  not  convert 
a  failure  to  come  back  into  an  agreement.  The  agreement  must 
be  direct,  and  concluded  on  the  one  side  as  well  as  on  the  other. 
Neither  Jandlord  nor  tenant  can  singly  lay  down  a  new  law  on 


the  matter,  and  say,  ififou  do  not  disaokee,  /  will  hold  you  ae 
AcasEiNO.  The  case  might  be  different  if  there  were  any  proof 
that  the  advocators  had  agreed  to  this,  and  said  that  if  they  did  not 
come  back  to  object,  then  the  landlord  might  consider  them  as 
agreeing.  Tbey  might  then  be  said  to  have  agreed  that  their 
not  objecting  should  be  held,  after  the  lapse  of  eight  days,  a  con- 
sent. But  there  is  no  evidence  of  any  assent  of  any  sort  on  the 
part  of  tbe  advocators,  or  that  they  did  any  thing  but  hear  what 
the  landlord  said,  and  leave  the  room,  and  went  away.  Ir  is 
not  proved  that  tbey  gave  any  token  of  assent  at  any  time.  The 
pursuer's  witness,  Nioen,  who,  after  having  bad  a  '  considerable 
conversation'  as  to  the  new  arrangements  with  tbe  advocators, 
after  they  had  seen  tbe  landlord,  depones,  *  that  neither  of  the 
respondents  stated  to  the  deponent  that  they  bad  agreed  to  the 
terms  proposed  by  Mr  Campbellt  the  pursuer.' 

*'  It  has  been  argued,  that  the  advocators  were  not  in  bona 
fide  to  allow  the  time  for  bringing  a  process  of  removing  to  ex- 
pire without  declaring  to  the  landlord  that  they  did  not  agree  to 
the  terms  which  be  proposed.  If  such  a  plea  of  mala  fidee  wero 
sustained,  the  Court  would  never  have  pronounced  the  judg- 
ment they  did  in  the  case  of  Gordon  v,  Bryden  (I3th  January 
1803),  and  in  many  other  cases.  In  that  case,  tbe  tenant  ap- 
pears to  have  acted  in  a  manner  totally  inconsistent  with  good 
faith.  Having  received  an  intimation  by  letter  of  the  new  lease, 
to  which  he  sent  no  answer,  he  showed  the  farm  to  the  future 
tenant,  sold  a  part  of  his  stock,  and  dismissed  his  servants ; 
which  were  all  positive  acts  on  the  part  of  Bryden,  tending  to 
mislead  the  landlord  and  the  person  to  whom  the  farm  had  been 
let.  But  the  Lord  Ordinary  has  not  been  able  to  discover  any 
evidence  in  this  case  which  proves  that  the  advocators  were  in 
mala  fide,  or  did  any  act  tending  to  mislead  the  landlord.  In 
order  to  make  out  that  view  of  this  case,  Niven,  the  gardener, 
was  examined,  to  state  what  passed  privately  between  him  and 
the  landlord,  from  which  he  inferred  that  the  landlord  would 
have  brought  a  removing,  if  he  had  believed  that  the  advocators 
objected  to  his  terms.  But  what  passed  between  him  (the 
landlord)  and  his  servant  cannot  be  evidence  against  tbe  advoca- 
tors, unless  it  was  communicated  to  them  ;  and  the  mere  failure 
to  come  back  at  the  given  time  to  state  objections,  though  it 
might  be  disobedient,  perhaps,  and  disrespectful,  cannot,  with- 
out some  previous  agreement  on  their  part,  be  considered  as 
either  an  act  of  agreement  or  of  mala  fides" 

The  respondent  reclaimedi  when  the  Coart,  holding 
that  the  circumstances  above  set  forth  were  amply  in- 
structed by  the  proof, 

*'  Find,  in  point  of  law,  primo.  That  It  was  incumbent  on  the 
advocators,  possessing  from  year  to  year  on  a  verbal  lease,  if  they 
did  not  agree  to  the  terms  stated  to  them  as  aforesaid,  to  make 
intimation  of  such  resolution  to  the  landlord  within  the  eight 
days  allowed  to  them  for  consideration  as  above:  Secundo,  That  as 
no  such  intimation  was  made  by  the  advocators  within  the  eight 
days  so  allowed  to  them  for  consideration,  they  must  be  taken 
and  held  to  have  agreed  to,  and  acquiesced  in,  the  terms  and 
conditions  stated  to  them  as  aforesaid,  by  the  pursuer,  as  the 
only  terms  on  which  tbey  could  be  allowed  to  remain  for  an- 
other year  in  possession  of  their  crofrs :  Therefore,  repel  tbe 
reasons  of  advocation ;  adhere  to  the  interlocutors  of  the  Sheriff, 
so  far  as  they  continued  the  interdict  granted  against  the  defen- 
ders on  the  3d  of  June  1839,  and  19(h  of  March  1840 ;  and  re- 
mit to  the  Sheriff  simp/ic<ler;  Find  the  defenders  liable  in  ex- 
penses in  this  Courr,  as  well  as  in  the  Inferior  Court,  as  the 
latter  are  already  taxed  and  modified  ;  appoint  an  account,"  &c. 

Lord  Ordinary,  Murray. — Act,  Rutberfurd,  W.  E.  Ayton ; 
John  Bkir,  W.S.,  Agent — Alt,  C.  Robertson;  T.  S.  Paton, 
S.S.C.,  Agent F.  Clerh f  G.  U.  F.J 
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22d  June  1842. 

Second  Division (G.  D.  F.) 

No.  226. — Andrew  Louson  (Craik  Senior^ s  Trustee), 
Advocator,  v,  James  Craik,  Junior,  Respondent. 

Sale— Stoppage  in  transitu — Cautionary  Obligation — Bankrupt 
— A  senior  requetted  A  junior  to  order  from  a  mercantiie 
company  a  quantity  of  goods  to  be  sent  by  them  to  his  (A  se^ 
niors)  pre^i^s.  This  was  agreed  to,  on  A  junior  accepting 
a  bill  aion^kvith  A  senior  for  the  price,  and  the  goods  were 
sent  by  the  common  carrier,  who,  owing  to  an  error  of  the  clerh 
in  addressing  them,  left  them  in  possession  of  A  junior.  On 
the  bankruptcy  of  A  senior,  his  trustee  claimed  them  from  A 
junior,  as  part  of  the  bankrupt  estate,  but  A  junior  refused  to 
deliver,  on  the  ground  that,  as  guarantee,  he  was  entitled  to 
retain  possession  till  freed  of  his  cautionary  obligation.  The 
Sheriff,  in  an  application  for  delivery,  held  that  A  junior  had 
not  acquired  the  goods  by  any  valid  title,  and  therefore,  that 
he  could  not  retain  them  in  relief  of  his  guarantee,  and  accord^ 
ingfy  decerned  against  him  in  the  application  for  delivery;  and 
the  Court,  in  an  advocation,  affirmed  the  Sheriff's  judgment. 

James  Craik,  senior,  residing  in  Forfar,  requested 
his  son,  the  respondent,  who  also  resided  there,  to  pur- 
chase on  his  (the  father's)  account,  from  Messrs  Aber- 
dein,  Gordon  and  Company,  of  Montrose,  a  quantity 
of  yam  of  a  particular  description,  to  be  delivered  by 
them  at  his,  Craik  senior's,  premises  in  Forfar.  The 
respondent,  who  admitted  the  terms  of  this  request, 
$iccording1y  performed  the  commission,  and  Messrs 
Aberdein,  Gordon  and  Company,  agreed  to  the  same, 
on  condition  of  the  son  becoming  security  for  the  value. 
The  respondent  interponed  his  credit  to  the  sellers  by 
accepting  a  bill  along  with  his  father,  at  four  months, 
for  the  price.  The  sellers  despatched  the  goods  by 
the  common  carrier,  with  the  intention,  it  was  said,  of 
being  delivered,  according  to  orders,  to  James  Craik, 
senior,  but,  owing  to  some  mistake  of  the  clerk,  the 
goods  were  addressed  to  Craik,  junior,  instead  of  Craik, 
senior,  in  consequence  of  which  the  carrier  left  thein 
in  the  custody  of  the  son,  who  took  possession,  though, 
as  admitted  by  him  on  the  record,  he  had  not  ordered 
them  from  Messrs  Aberdein,  Gordon  and  Company, 
on  his  own  account. 

A  few  days  after  the  purchase  of  the  yams,  Craik, 
senior,  was  sequestrated,  when  Louson,  his  trustee, 
demanded  the  goods  from  Craik,  junior,  on  the  ground 
that  they  were  his  father's,  and  were  vested  in  him,  the 
trustee,  as  part  of  the  bankrupt  stock.  On  refusal  to 
deliver,  the  trustee  presented  an  application  to  the  She- 
riff of  Forfar  to  enforce  the  demand ;  but  the  respon- 
dent, who  admitted  the  preceding  statement,  contended 
that,  as  guarantee,  he  had  a  right  to  retain  the  goods, 
and  to  stop  them  in  transitu,  by  the  same  title  that  the 
sellers  themselves  could  have  done ;  and  further,  that 
he  was  entitled  to  keep  possession  till  relieved  of  his 
guarantee. 

The  Sheriff-substitute  found  that  the  respondent  had 
no  legal  title  to  the  goods,  and  had  no  right  to  apply 
them  in  relief  of  his  cautionary  obligation,  and  there- 
fore ordained  him  to  make  delivery  to  the  trustee. 

The  following  note  was  added  by  the  Sheriff-sub- 
stitute : 

'*  The  bankrupt,  Craik  senior,  asked  the  defender,  his  son,  to 
purchase  some  yarns  for  him.  Neither  of  them  seems  to  have 
bad  any  intention  that  the  defender,  in  making  the  purchase, 
should  incur  any  responsibility  for  the  price,  or  derive  any  emo- 
lument from  the  transaction. 

*'  The  defender  accordingly  bought  the  yarns  in  question  for 


the  bankrupt,  and  by  the  bargain,  these  were  to  be  delivered  to 
him  by  the  sellers ;  the  yams  were  not  to  pass  through  the  de- 
fender's hands,  and  he  was  not,  in  the  character  of  agent  for  his 
father,  to  have  any  concern  in  the  matter  after  conduding  the 
bargain.  From  that  time  the  defender's  character  of  agent  in 
this  transaction  ceased  to  exist. 

"  The  price  was  payable  four  months  af^er  the  delivery  of  the 
yarns  to  the  bankrupt,  and  it  so  happened  that  the  sellers  de- 
manded security  for  payment  of  the  price.  The  defender  of  his 
own  accord  became  that  secority.  The  stipulation  for  security 
shows,  that  both  the  sellers  and  the  defender  held  that  the  de- 
fender was  under  no  responsibility  for  the  price  in  his  character 
of  agent  for  his  father,  and  that  his  responsibility  for  the  price 
rested  solely  on  his  express  obligation  as  cautioner  therefor. 

**  After  the  bargain  was  completed,  the  only  character  there- 
fore which  the  defender  held  in  the  natter  was  that  of  cautioner 
for  the  price.  The  sellers  immediately  forwarded  the  yam  to 
the  bankrupt,  and  while  these  were  in  transitu  to  him,  the  de- 
fender, without  any  authority  from  the  bankrupt  or  seller*,  took 
possession  of  the  yarns  '  as  guarantee  for  his  &lher,'  and  still 
retains  them. 

**  The  ruling  question  in  the  case  therefore  is,-.Had  the  de- 
fender, as  cautioner  for  payment  of  the  price,  right  so  to  take  pos- 
session of  the  yarns  in  relief  of  bis  catttionary  obligation  ?  It 
appears  to  the  Sheriff-substitute,  that  in  jadgiog  of  that  ques- 
tion, the  defender  falls  to  be  held  as  standii^  in  the  aame  pon- 
tion  as  any  other  person  who  had  become  security  for  the  price 
of  the  yarns,  and  be  thinks  that  the  defender  had  no  right  to  lay 
hold  of  the  yarns,  «nd  has  no  right  to  keep  them  in  relief  of  hts 
cautionary  obligation. 

'*  If  the  Sheriff-substitute  be  right  in  thu,  then  the  yarns  fiJl 
to  be  held  as  still  in  transitu  to  the  bankrupt  as  at  the  period 
the  defender  took  possession  of  them,  and  must  now  be  delivered 
to  the  petitioner  as  trustee  for  the  bankrupt's  creditors, — the 
sellers  having  interposed  no  olgection  to  their  being  ao." 

The  judgment  of  the  Sheriff-substitute  was  reversed, 
on  a  reclaiming  petition,  by  the  Sheriff,  who  staled  his 
views  in  the  following  note : 

"  The  parties  are  here  placed  in  veryoppoaitesitQntioiis.  The 
pursuer's  plea  is  directed  ad  lucrum  eaptandum  at  the  ezpease 
of  the  defender,  while  the  plea  of  the  latter  is  directed  de  damn/s 
evitando.  The  pursuer  proposes  to  take  possession  of  the  jams 
in  question,  and  to  pay  some  small  fractional  part  of  the  sum  at 
which  they  were  purchased,  and  to  apply  the  surplua  ■■  n  gala 
to  Craik's  creditors,  leaving  the  defender  the  joint  debtor  £or 
the  price,  who  gets  no  share  of  the  goods,  to  make  up  the  dh^ 
ference  to  the  vendors.  Such  a  plea  would  require  to  be  wril 
founded  in  strict  law ;  for  it  is  clearly  at  variance  with  equity 
and  natural  justice. 

"  There  seems  to  be  no  room  to  doubt  as  to  the  predae  mat- 
ter of  fact  which  gives  rise  to  the  question. 

'*  The  goods  were  purchased  by  the  defender  iirooi  Aberdrin, 
Gordon  and  Company,  for  the  use  of  bis  father,  the  bnnkmpt, 
and  to  whom  they  were  to  be  delivered.  But  as  a  oonditiosi  of 
the  bargain,  the  defender  was  required  to  gmnt  bill  along  with 
his  father  for  the  price,  and  thereby  became  a  joint  debtor  with 
his  father. 

"  The  goods  were  sent  off  by  the  vendors  firoos  Montrose,  by 
the  carrier  to  Forfar,  along  with  a  note  or  invoice  of  the  goo^ 
but  which,  by  mistake,  was  addressed  to  James  Craik,  junior,  the 
defender.  The  goods  were  accordingly  brought  to  his  ware- 
house, instead  of  being  carried  to  the  warehouse  of  the  bsuikmpt; 
and  he  took  delivery  of  them. 

.  "  The  bargain  is  said  by  the  pursuer  to  have  been  made  '  on 
or  about  5th  August,'  and  it  is  further  said^  that  Usmsediatebf 
after  the  purchase  (which  affords  no  precise  date),  tlie  goods 
were  sent  from  Montrose  to  Forfar,  but  the  precise  day  of  thetr 
arrival  there  is  not  given  s  and  finadly,  it  is  stated  by  the  por- 
suer  in  his  petition,  that  on  the  2Ut  A^g^st  the  estates  of 
James  Craik,  senior,  were  sequestrated  by  the  Court  of  SeasSosL 
The  pursuer,  as  the  trustee,  now  claims  the  goods  from  the 
joint  debtor  (who  holds  them  in  relief  and  security  of  his  obli- 
gation to  Aberdein,  Gordon  and  Company),  leaving  the  defen- 
der liable  to  pay  the  price  to  the  vendors,  with  the  power  of 
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ranking  on  the  bankinpt  Mtate  for  kU  relief,  by  which  he  must 
be  a  considerable  loser. 

"  The  equity  of  the  case  is  rery  clearly  with  the  defender, 
but  it  remains  to  be  inquired  whether  he  has  also  law  on  his 
aide. 

**  The  defender  being  in  the  possession  of  the  goods,  must 
bare  a  title  to  retain  possession  for  indemnification  of  the  obli- 
gation which  he  came  under  to  the  vendors,  unless  the  pursuer 
can  show  that  he  has  a  better  title  to  insist  for  delivery  than 
the  defender  has  to  retain  possession.  The  main  question, 
therefore,  turns  on  the  tiiie  of  the  pursuer  to  deprive  the  defen- 
der of  the  possession  of  the  goods  which  he  has  acquired,  and 
which  be  retains  for  his  indemnification  of  the  obligation  he 
undertook  for  the  bankrupt. 

'*  In  considering  that  question,  it  is  important  to  recollect, 
that  the  bargain  between  the  vendors  and  the  bankrupt  never 
was  completed  by  delivery  to  him,  or  to  any  one  acting  for  him, 
of  the  goods  sold  (for  the  pursuer  has  in  his  pleadings  utterly 
disclaimed  the  notion  that  the  son,  in  taking  possession  of  the 
goods,  was  acting  as  the  mandatory  of  his  father),  and  conse- 
quently the  bankrupt  at  no  peiiod  had  a  right  of  property  in  the 
goods  (ju8  m  re),  but  a  mere  personal  claim  on  the  vendors  for 
delivery.  In  the  meantime,  two  very  important  circumstances 
take  place :  Firstly^  by  a  pure  accident  the  goods  are  allowed 
to  go  into  the  defender's  warehouse ;  and  Meeondljf,  at  that  very 
tnoment  the  afikirs  of  Craik,  senior,  must  have  been  in  the  very 
worst  state,  as  in  a  few  days  thereafter  preparations  were  made 
to  sequestrate  his  estates,  and  which  took  place  on  2Ist  August. 
"  How  spon  the  defender  came  to  be  alarmed  regarding  the 
aolveoey  of  bis  father  it  does  not  appear,  but  it  is  only  reason- 
able to  hold,  that  nothing  short  of  a  perfect  belief  that  his  father 
was  insolvent  and  unable  to  pay  the  price,  can  account  for  bis 
availing  himself  of  the  accidental  possession  of  the  goods,  and 
retaining  them  instead  of  forwarding  them  to  his  father. 

"  If  the  vendors  had  entertained  the  same  suspicions,  they 
would  have  had  it  in  their  power  to  have  stopped  the  goods  in 
transitu,  and  the  subsequent  bankruptcy  would  have  justified 
them  in  doing  so.     For  though  the  defender  remained  solvent, 
yet  their  bargain  being  with  the  defender  and  his  father  jointly, 
the  insolvency  of  either  of  them  would  have  authorised  such  a 
measure,  and  one  of  the  points  maintained  by  the  defender  is, 
that  being  bound  to  the  vendors  for  the  price,  and  as  he  had  a 
right,  OB  paying  the  price,  to  demand  an  assignation  to  all  their 
rights,  he  might  lawfully  stop  delivery  in  transitu,  in  order  to 
prevent  loss,  which  would  have  been  consequent  to  him  on  Craik*s 
bankruptcy,  if  the  goods  had  gone  into  his  possession.    The 
defender,  in  support  of  that  view,  and  for  showing  that,  to  a 
certain  extent,  he  had  a  power  over  the  goods  on  the  supposi- 
tion of  the  father  being  insolvent,  has  maintained  that  he  might 
have  prevented  (had  he  been  in  due  time  apprised  of-  the  true 
state  of  his  father*^  affairs)  the  vendors  from  sending  off  the 
goods  from  Montrose,  or  he  might  himself  have  taken  possession 
of  the  goods  at  Montrose  and  brought  them  with  him  to  Forfar, 
and  kept  them  there  till  he  was  satisfied  that  his  father  was  able 
to  pay  the  price  and  relieve  him  of  his  cautionary  obligation ; 
and  it  appears  to  the  Sheriff  that  there  is  much  in  the  plea,  that 
under  the  circumstances  that  occurred,  the  defender  might  have 
stopped  delivery  in  the  hands  of  the  carrier.     Nor  was  it  requi- 
site, as  the  pursuer  so  strongly  contends  for,  that  the  defender 
should  put  on  the  record  an  averment  that  his  father  was  actually 
insolvent,  or  vergens  ad  inopiam,  at  the  moment  he  stopped  the 
delivery ;  as  it  could  not  be  necessary  to  state  as  an  averment 
that  which  never  could  be  made  the  subject  of  proof,  vis.,  the 
precise  opinion  which  he  formed  of  the  state  of  his  father's  affairs 
at  the  moment  of  the  arrival  of  the  goods  in  Forfar,  in  respect 
of  which  ht  did  not  forward  them  to  his  father.     It  was  enough 
that  he  thought  he  had  grounds  for  doing  so,  which  he  could 
afterwards  justify ;  and  the  fact  of  the  father's  bankruptcy  with- 
in a  few  days  thereafter,  would  have  been  a  full  justification,  if 
he  had  taken  such  a  step,  by  stopping  the  goo^a  in  the  hands  gi 
the  carrier.   But  the  defender  has,  as  a  separate  plea,  maintained 
that  the  goods  having  come  into  his  possession,  though  by  an 
accident  or  blunder  on  the  part  of  the  vendors,  he  must  have  a 
right  to  retain  them  till  he  obtained  himself  indemnified  or  se* 
cured  against  the  obligation  he  came  under  for  his  father ;  and 
the  Sheriff  is  of  opinion  that  that  plea  is  well  founded. 


"  The  title  to  seek  delivery  of  goods  to  which  the  bankrapt 
never  had  more  than  a  personal  claim,  cannot  be  better  than  the 
title  of  the  defender  to  retain  possession  in  security  of  his  claim 
of  relief  against  the  bankrupt.  Both  claims  may  be  equitable 
in  the  abstract ;  but  the  pursuer,  who  seeks  equity,  must  give 
equity,  and  the  fiossession  is  with  the  defender. 

"  "The  pursuer  has  argued  that  it  was  not '  a  lawful  posses- 
sion,' as  it  was  part  of  the  contract  with  the  vendors  that  the 
goods  should  be  sent  to  the  bankrupt.  But  tl^  defender  ^id 
not  acquire  possession  of  them  by  any  scheme  of  fraud,  but  by 
one  of  those  accidents  which  sometimes  occur  in  business.  It 
could  not,  therefore,  be  called  an  '  unlawful'  possession,  though 
it  is  very  true  that  it  inferred  an  obligation  on  the  defender  to 
forward  the  goods  to  his  father,  provided  he  had  had  no  claim 
of  relief  against  his  father  in  regard  to  the  price,  for  which  the 
defender  had  bound  himself  as  a  joint  debtor  along  with  his 
father.  But  having,  without  fraud,  come  into  the  possession  of 
the  goods,  and  with  which  he  was  materially  connected,  as  a 
joint  debtor  for  the  price,  he  was  entitled,  if  he  believed,  and 
could  afterwards  show  that  his  father  was  insolvent,  to  avail 
himself  of  the  accident  that  had  occurred ;  because,  in  retaining 
the  yarns  till  his  father  either  satisfied  him  he  was  in  good  cir- 
cumstances, or,  on  the  supposition,  gave  him  security  that  he 
would  be  relieved  of  his  obligation  to  the  vendors,  he  was  taking 
no  undue  advantage  of  his  father ;  and  if  his  father  could  not 
have  forced  the  goods  out  of  his  possession,  without  giving  the 
defender  satisfaction  in  one  or  other  of  these  two  ways,  it  seema 
difficult  to  see  how  the  trustee  should  now  be  in  a  better  situa- 
tion than  the  bankrupt  before  bis  estates  were  sequestrated. 
Kor  is  it  unimportant  to  observe  that  it  u  not  averred  by  the 
pursner  that  any  demand  for  delivery  of  the  yams  was  ever 
made  by  James  Craik,  senior,  from  the  peiiod  of  their  arrival  in 
Forfar.  On  the  contrary,  he  appears  to  have  acquiesced  in  the 
right  of  his  son  to  retain  them  for  his  own  indemnification.  The 
first  claim  made  for  delivery  came  from  the  trustee." 

The  trustee  presented  a  note  of  advocation  against 
this  latter  judgment  on  various  grounds,  but  principally 
founded  on  the  following  pleas : — The  respondent  bay- 
ing admittedly  obtained  possession  of  the  yams,  by 
directing  the  carrier  (who  ought,  in  conformity  with 
an  agreement  to  which  the  respondent  was  himself  a 
party,  to  have  delivered  them  to  his  father,  and  who 
by  mere  accident  stopped  at  the  respondent's  ware- 
house,) to  unload  and  give  delivery  to  him,  without 
any  authority  whatever,  must  be  held  to  have  taken 
possession  of  the  goods  improperly,  and  was  bound  to 
have  immediately  delivered  them  to  his  father,  or  the 
parties  in  his  right.  The  assumption  of  the  Sheriff, 
that  the  respondent  obtained  possession  by  a  mere  ac- 
cident, and  without  any  active  interference  on  his  part, 
is  erroneous.  A  mere  cautioner  for  the  price  of  goods 
lias  no  right  to  stop  these  goods  in  transUu :  Bell,  I. 
225.  Besides,  it  was  essential  to  the  validity  of  any 
claim  of  retention  that  the  goods  sought  to  be  retained 
should  have  come  into  possession  of  the  party  pleading 
retention  by  a  just  title.  As  the  apprehension  of  the 
goods  on  the '  part  of  the  respondent  on  their  way  to 
his  father's  warehouse,  was  unwarrantable,  no  right 
founded  on  possession  of  these  goods  so  acquired  could 
be  set  up  against  the  demand  for  delivery  to  the  parties 
in  right  of  the  goods.  The  view  of  the  Sherifl^  that 
the  respondent's  case  was  supported  by  equity,  was 
also  erroneous ;  because  the  respondent  was  attempt- 
>ng,  by  reason  of  his  own  improper  and  unauthorised 
apprehension  of  the  goods,  to  establish  a  preference  in 
his  own  favour  over  Uie  general  creditors  of  the  bank- 
rupt. 

Answered — 1.  The  yams  in  dispute  not  having  been 
delivered  to  James  Craik,  senior,  they  never  K>rmed 
part  of  his  estate.    Neither  he  nor  his  trustee  ever  ac- 
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quired  the  property  or  Jus  in  re  of  these  articles.  2. 
There  being  no  proof  that  the  carrier  was  instructed 
to  deliver  the  goods  to  the  bankrupt,  but,  on  the  con- 
trary, it  being  averred  by  the  advocator  that  the  note 
accompanying  the  goods  was  addressed  to  the  respon- 
dent,  it  was  perfectly  lawful  for  him^  who  had  made 
the  bargain  and  had  joined  in  the  bill  for  the  price,  to 
take  delivery  and  possession  of  the  goods.  3.  It  was 
in  the  circumstances  perfectly  lawful  and  competent 
for  Aberdein,  Gordon  and  Company,  to  send  the  goods 
to  the  respondent,  and  thus  to  make  him  (who  had 
made  the  bargain,  and  was  answerable  for  the  price,) 
the  medium  of  delivery  to  his  father  the  purchaser. 
4.  By  the  possession  of  the  goods  so  obtained,  the  re- 
spondent was  enabled  and  entitled  to  avail  himself  of 
the  privilege  of  retaining  them  in  security  of  the  price 
for  which  he  was  liable.  6.  No  proof  having  been 
adduced,  and  no  allegation  having  been  made,  that  the 
respondent's  father,  between  the  time  when  the  yarns 
were  received  by  the  respondent  and  the  date  of  his 
own  sequestration,  applied  to  the  respondent  for  de- 
livery of  the  goods,  it  is  to  be  presumed  that  he  was 
at  this  period  conscious  of  insolvency,  and  would  not 
have  received,  or  been  justified  in  receiving  the  goods 
in  question  Into  his  stock,  had  they  been  offered  to 
him.  6.  A  cautioner,  by  the  law  of  Scotland,  is  en- 
titled to  have  communicated  or  assigned  to  him  the 
rights  of  the  creditor  as  against  the  principal  debtor ; 
and  upon  the  principle  of  the  vendor's  right  to  stop  in 
transitu^  the  cautioner  for  the  price,  as  an  equitable 
vendor,  is  entitled  to  stop  the  goods  in  transitu^  or  to 
retain  them,  if,  in  passing  from  the  seller,  they  come 
into  his  hands  before  final  delivery  to  the  purchaser. 
7.  The  advocator's  demand  in  this  case  is  eminently 
opposed  to  equity,  according  to  the  rule  nemo  ddtet 
locv^letari  damno  tdteriftSy  in  respect  he  is  seeking  to 
enrich  the  creditors  for  whom  he  acts,  by  inflicting  a 
corresponding  loss  upon  the  respondent,  by  requiring 
from  him  delivery  of  goods,  the  price  of  which  the  ad- 
vocator 18  not  to  pay,  but  which  must  be  paid  for  by 
the  respondent. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  12M  January  1842 The  Lord  Ordinary  having  heard 

parties*  procarators,  and  made  avizandum — SufttHins  the  reasons 
of  advocation,  and  remits  the  cause  to  the  Sheriff,  with  instruc- 
tions to  recal  his  interlocutor  of  21  st  January  1841,  dismiss 
the  appeal  against  his  substitute's  judgments  of  10th  December 
1840,  and  7(b  January  1841,  and  decern  of  new  in  terms  of  said 
judgment,  and  decerns :  Finds  the  respondent  liable  in  the  ex- 
penses incurred  in  this  Court ;  appoints  an  account  thereof  to 
be  given  in,  and  remits  the  same,  when  lodged,  to  the  auditor 
to  tax  and  report,  and  decerns. 

**  Note The  Sheriff-substitute  seems  to  have  taken  the 

sound  view  of  this  case.  And  so  far  as  the  respondent  defends 
himself,  1.  Upon  his  right  to  stop  in  transitu^  which  implies  that 
the  jrarna  in  dispute  had  never  become  the  property  of  the  bank- 
rupt ;  and  2.  Upon  his  right  to  retain  in  security  and  relief  of 
his  liahility  as  cautioner^  which,  on  the  other  hand,  implies  that 
the  yarns  are  the  bankrupt s  property  (for  otherwise  they  could 
not  be  subject  to  retention  for  his  debts),  the  argument  is  con- 
tradictory and  incompatible. 

"  If  the  yarns  are  to  be  dealt  with  as  still  in  iransiiu,  the  case 
against  the  respondent  is  very  clear.  For  as  a  mere  surety  for 
the  price  of  the  goods,  he  had  not  in  his  own  right  any  privilege  of 
stoppage  (1  Beirs  Com.,  225,  and  6  East,  371,  ibi  cit),  and  as 
tM  right  of  the  sellers,  while  there  is  no  sufficient  averment  on 
the  record  to  establish  that  even  these  parties  tbemselres  would 


at  the  time,  and  under  the  circumstances  in  which  delivery 
was  made,  have  been  entitled  to  stop  in  transitu,  there  is  still 
less  any  thing  to  show  that  the  respondent  was  substituted  in 
their  place. 

**  The  case  Is  not  less  clear  as  regards  the  plea  of  retention  ;  for 
in  this  view,  1.  It  must  be  held,  either  that  the  iransitus  was 
at  an  end,  or  that  the  power  to  stop  in  transitu  did  not  exist,  to 
as  to  make  way  for  the  yarns  coming  into  the  respondent's  hands 
as  the  bankrupt's  property  ;  and,  2.  The  question  would  then 
come  to  be,  whether  the  respondent  legally  obtained  possession 
of  them,  as  being  the  bankrupt's  property  ;  for  if  he  had  no  good 
original  title  of  possession,  he  could  have  no  proper  right  to 
retain.  Now,  in  reference  to  this  aspect  of  the  rase,  it  is  ad- 
mitted, 1.  That  while  the  yarns  were  purchased  by  the  respon- 
dent as  his  father's  agent,  they  were  not  to  van  through  his 
hands  in  the  delivery ;  but,  on  the  contrary,  it  was  agreed  or 
understood  that  the  said  yarns  should  be  delivered  by  the  seller 
to  the  said  James  Craih,  senior  (the  respondent's  father),  at 
bis  warehouse  or  place  of  business  in  Forfar  (answer  to  cond. 
art.  2)  ;  and  2.  That  the  yarns  having  been  despatched  by  a  eora- 
mon  carrier  for  the  purpose  of  such  delivery,  and  the  carrier  hav- 
ing stopped  at  the  warehouse  of  the  respondent,  the  respondent 
'  on  discovering  that  the  yarns  were  those  the  price  of  which  be 
had  guaranteed,  ordered  the  carrier  to  tUsload,  and  took  delivery  of 
them  on  his  own  account  as  guarantee  for  his  father,  AND  with- 
out ANT  AUTHOEITT  FBOM  HIM,  ASKED  OR  GIVEN,  and  itill  re- 
tains possession.'  But  the  respondent  bad  plainly  no  right  thus 
to  intercept  the  goods  at  his  own  hand.  In  brs  character  of 
agent  be  had  none,  for  the  original  contract  stipulated  delivery 
to  his  father,  and  it  is  confessed  that  subuquent  consent  to  the 
contrary  was  neither  asked  nor  given.  It  is  accordingly  in  the 
character  of  guarantee,  and  not  in  that  of  agents  that  be  s^ys  be 
interposed.  But  here,  again,  there  being  a  total  absence  of  au- 
thority from  the  principal  debtor,  he  bad  no  right  to  usurp  pes. 
session  at  his  own  hand.  It  is  conceded,  indeed,  that  he  could 
not  have  done  so  in  respect  of  any  claim  against  brs  father,  whe- 
ther as  cautioner  or  otherwise,  unconnected  with  the  transaction 
as  to  these  yarns.  But,  in  point  of  principle,  there  was  nothing 
in  the  terms  of  that  transaction  to  entitle  bim  to  take  possession 
of  the  yarns  to  which  it  relateil,  more  than  to  take  poaaession 
of  any  other  piece  of  property  belonging  to  his  father. 

"  The  only  shadow  of  pretext  that  the  respondent  has  for  his 
proceeding  is  to  be  found  in  a  statement  of  the  advocators, 
(cond.  art.  5),  that  the  note  which  accompanied  the  yarn*  had 
been  by  *  one  of  the  clerks  of  Aberdein,  Gordon  and  CoipfMiny 
rtbe  sellers),  ftjf  mistake  addressed  to  James  Craik,  junior,  mann- 
tacturer,  Forfar  (the  respondent),  in  place  of  James  Cniik, 
senior,  manufiicturer,  Forfar,  the  bankrupt.'  But  if  so  addressed, 
the  respondent  evidently  was  aware  of,  and  was  not  misled  by 
the  mistake.  Accordingly,  he  defends  his  usurpation  upon  en- 
tirely diflbrent  grounds,  stating  (answer  to  article  5),  that  he 
'  does  not  now  recollect  whether  it  was  addressed  to  him  or  his 
father,'  and  (answer  to  article  6,)  that  St  was  not  therefore  by 
force  of  any  supposed  warrant  or  authority  from  the  form  of 
address,  but  entirely  on  his  own  right '  as  guarantee,*  and  *  on 
discovering  that  the  yarns  were  those  the  price  of  which  be  had 
guaranteed,'  that  he  *  ordered  the  carrier  to  disload.' 

**  Indeed,  the  Lord  Ordinary  has  great  doubts  whether  the 
most  express  warrant  from  the  sellers  would  have  entitled  the 
respondent  to  withhold  or  retain  the  yams  delivered  as  his  fa- 
thers property,  and  by  the  very  contract  of  sale,  bargained  Co  be 
directly  delivered  to  his  father.  But  the  respondent  does  not 
upon  the  record  aver  that  he  either  bad,  or  onderatood  biaiself 
to  have  any  such  warrant  from  the  aellera.  On  the  contrmry, 
as  the  record  stands  made  np,  he  must  he  held  as  substantially 
admitting,  that  so  far  as  there  was  any  semblance  of  such  war- 
rant, it  existed  through  the  mere  clerical  blunder  fallen  into  by 
a  clerk,  who  had  himself  no  authority  to  that  effect. 

**  Some  argument  was  raised  upon  the  ground  that  the  re- 
spondent's father  might  not  himself  have  been  in  a  situation,  frotn 
his  state  of  bankruptcy,  to  take  delivery  of  the  yarns,  snpposinip 
them  to  have  been  duly  forwarded.  But  here,  once  more,  the 
record  is  not  sufficiently  precise,  either  as  to  the  date  of  delivery 
of  the  yams,  or  as  to  the  date  of  the  bankruptcy,  to  let  in  a 
question  of  this  kind.  At  all  events,  there  seems  reason  to 
doubt  the  validity  of  the  plea  io  the  refpoudent's  mouth,  seeing 
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that  he  can  only  defend  his  own  possession  through  the  me- 
dium of  some  basis  of  right  in  the  bankrupt,  mnd  must  there- 
fore inevitably  assume  that  the  property  had  lamfmthf  patied  to 
the  latter." 

The  respondent  reclaimed^  but  the  Court  adhered. 

Authorities  for  Advocator. — Smith's  Gompend.  of  Mercantile 
Law,  p.  451.  Brodie's  Stair,  p.  879.  Bell's  Die.  o.  Reten- 
tion. More*s  Stair,  Notes,  p.  133.  Ersk.  III.  4,  20.  Brodie, 
27rb  June  1837.  Hasvrell  v  Hunt,  5  Term.  Rep.,  231.  Scott 
V.  Pettit,  3  Bos.  and  Pull.,  471.  Inglis  v.  Royal  Bunk,  8th  Dec. 
1736.  Robertson  and  Aiken  &.  More,  3d  July  1801.  Steins,  I6th 
Nov.  1810,  P.  C.  Collins,  23d  Nov.  1804,  in  Note  to  Bell's 
Com.,  I.  p.  228. 

Authorities  for  Respondent. — Archbold  on  Bank.  Law,  Brh 
Ed.,  p.  225.  H^wkes  o.  Dun,  1  Compton  and  Servis,  p.  519. 
Bell's  Com.,  I.  225. 

Lord  Ordinary,  Ivory. — Act.   Anderson,  Patton ;   Graham 

Binny,    W.S.,  Agent Alt.   Solicitor-General   (McNeill),  H. 

J.  Robertson;  James  Burness,  S.S.C.,  Agent, — T.  CUrk,-^ 
fO.D.F.J 


22dJune  1842. 
Second  Division. — (G.  D.  F.) 

No.  227. — James  Ritcbie  and  John  Cbaich,  StU" 
penders^t  o.  James  Moib  imd  Robert  Jameson, 
Respondents, 

Bill  of  Exchange — Suspension — At  a  roup  of  certain  totta  of 
several  lines  of  road,  managed  under  different  Acts  of  ParUa^ 
ment,  a  party  took  the  lease  of  one  of  the  bars,  and  granted 
his  bill  for  the  rent.  On  the  averment  that  he  had  been  in» 
duced  to  take  the  lease  on  the  supposition  that  the  tolls  on  the 
different  lines  were  managed  together,  and  for  joint  behoof 
and  that  nothing  would  be  done  by  the  trustees  on  the  one  line 
to  affect  the  traffic  on  the  other,  he  presented  a  note  of  suspend 
sion  of  a  charge  for  payment  of  the  bill;  and  further,  on  the 
averment  that  their  understanding  had  been  broken  through  by 
the  trustees,  by  taking  compositions  and  lower  tolls  on  one  of 
the  lines,  whereby  his  bar  was  injured, — he  prayed  for  suspen* 
sion  of  the  charge,  and  for  interdict  against  the  trustees  taking 
compositions  or  lower  tolls.  Note  refused,  in  respect  the  Road 
Acts  were  distinct  and  separate  in  their  provisions,  and  that 
the  one  set  of  trustees  kad  no  control  over  tke  wutnagement  of 
the  others. 

There  are  three  lines  of  turnpike  which  run  through 
the  cowBty  of  Clackmannan,  generally  known  as  the 
Clackmannanshire  or  Coast  Road  Trust,  the  Kinross 
and  Alloa  Trust,  and  the  Ochil  Turnpike  Trust,  for 
all  of  which  separate  Acts  of  Parliament  had  been  ob- 
tained. The  respondent,  Jameson,  who  is  Sheriff  and 
Commissary-clerk  of  the  county,  was  appointed  clerk 
and  treasurer  for  the  first-mentioned  line  of  road,  by 
the  trustees  acting  under  the  particular  Road  Statute ; 
and  he  also  holds  the  like,  but  separate,  appointment 
under  the  trustees  of  the  Ochil  trust.  The  other  re- 
spondenty  Moir,  acts  as  clerk  under  the  appointment  of 
the  trustees  of  the  Kinross  and  Alloa  trust ;  and  the 
trustees  under  these  Acts  are  different  parties,  and  en- 
tirely separate  and  independent  of  one  another.  It 
appeared  alsoi  that  the  respondents  were  in  business 
together. 

The  different  toll-bars  on  these  lines  of  road  were 
advertised  by  the  respondents  to  be  let  for  the  year  to 
Whitsunday  1841,  at  the  same  place,  viz.,  within  the 
Tontine  Inn,  Alloa,  in  May  1840, — the  table  of  tolls 
of  all  which  were  advertised  to  be  seen  at  the  Sheriff- 
clerk's  office,  Alloa,  where  the  respondents  carried  on 
business.'  On  that  Qcoasion  (May  1840)  the  suspen- 
der offered  for  the  Gateside  bar  on  the  Kinross  and 


Alloa  line,  and  was  accepted  at  the  rent  of  £205,  for 
which  he  granted  his  bill  along  with  the  other  suspen- 
der as  security,  and  which  was  payable  in  twelve  equal 
instalments.  This  bar,  it  appears,  is  about  a  mile  and 
a-half  from  Alloa,  and  at  no  great  distance  from  either 
of  the  other  roads,  both  of  which  run  in  a  manner 
parallel  to  the  Kinross  and  Alloa  turnpike.  It  was 
averred  by  the  suspenders  that  the  three  branches  of 
road  were  regulated  by  the  same  system,  and  were 
managed,  as  a  joint  concern,  under  the  authority  of 
the  trustees,  at  the  Sheriff-clerk's  office,  by  the  respon- 
dents, who,  on  the  occasion  of  the  let,  held  out  this 
to  the  offerers  present,  and  that  relying  on  this,  and 
that  nothing  would  be  done  on  the  one  line  of  road  to 
hurt  the  other,  he  bad  made  the  offer  and  granted  his 
bill.  He  condescended  on  a  variety  of  particulars  in 
regard  to  the  way  in  which  the  respondents  acted  in  the 
alleged  management,  and  in  their  business,  as  giving 
ground  for  the  inference  that  the  management  was  for 
general  behoof.  He  stated,  that  soon  after  he  became 
bound  for  the  rent,  he  discovered  that  the  respondents 
had  entered  into  certain  arrangements  with  parties  re- 
sident alone  the  two  parallel  lines  of  road  opposite  his 
own  turnpike,  in  virtue  of  which  lower  rates  of  toll, 
and  compositions  for  toll,  were  taken,  which  withdrew 
the  traffic  from  his  line,  and  entirely  prejudiced  and 
injured  his  bar,  contrary  to  the  understanding  and  in- 
tention of  parties  at  the  letting.  In  particular,  he  set 
forth,  that  the  greater  part  of  the  traffic  on  the  road  at 
the  Gateside  bar  (as  well  as  at  the  Grabberstone  bar) 
arose  from  the  passage  of  coal  to  Alloa  from  the  adja- 
cent collieries;  and  the  suspender  very  soon  found 
that,  by  an  agreement  of  the  kind  alluded  to,  made 
with  Mr  Christie,  tacksman  of  the  Aberdona  colliery, 
and  Mr  Maxton,  manager  of  the  Woodlands  colliery, 
the  source  from  which  the  rent  of  Gateside  gate  was 
to  be  paid  by  the  suspender,  was  almost  wholly  taken 
away.  The  distance  from  the  Aberdona  colliery  to 
Alloa  by  the  Gateside  bar,  is  a  mile  and  three-quarters 
less  than  by  the  Whins  bar,  and  the  Whins  bar  can 
only  be  reached  by  a  circuitous  and  bad  road.  Never- 
theless, Mr  Christie,  whose  carts  formerly  passed  Gate- 
side,  began  to  send  his  coals  round  by  the  Whins, 
although  the  additional  length  of  road  was  such  that 
he  was  compelled  to  pay  fourpence  per  ton  of  addi- 
tional hire  for  carriage.  Almost  immediately  after  the 
roup,  a  printed  placard  also  was  issued  by  Mr  Maxton, 
giving  the  following  intimation : — <<  To  the  inhabitants 
of  Alloa.  Persons  driving  coal  from  this  work  (Wood- 
lands colliery),  by  receiving  a  ticket  from  the  grieve, 
will  pass  toll  free  at  Whins."  A  reduced  rate  or  com- 
position was  not  only  to  be  taken  for  Mr  Maxwell's 
own  carriages,  horses,  and  carts,  but  he  was  to  receive 
power  to  communicate  the  privilege  of  passing  for  a 
low  rate,  or  nothing  at  all,  to  any  one  who  chose  to 
take  coals  from  his  work ;  and  persons,  accordingly, 
who  produced  Mr  Maxton's  tickets,  were  allowed  by 
the  trustees  to  pass  free  at  the  Whins.  The  trade  at 
the  Gabberstone  bar  was  injured  in  a  similar  way,  and 
more  particularly  by  the  public  who  used  to  frequent 
the  Clackmannan  colliery,  which  is  situate  between  the 
Gateside  bar  and  Alloa,  and  who  passed  the  Gabber- 
stone bar,  sending  their  carts  to  Woodlands  and  Aber- 
dona collieries. 
The  suspender  complained  to  the  respondents,  and 
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protested  against  this  procedure,  and  also  refused  to 
pay  an  instalment  falling  due  on  16th  July  1840.  A 
charge  of  payment  having  been  given  by  Moir,  as 
treasurer  of  the  Kinross  and  Alloa  turnpike  trust,  of 
certain  instalments  which  had  fallen  due,  the  sus- 
pender presented  this  note,  praying  for  suspension  of 
the  charge,  and  to  interdict  the  respondents  and  the 
trustees  on  the  Ochil  road,  from  taking  reduced  toll  at 
the  Whins  toll-bar,  &c.  There  were  various  grounds 
of  suspension,  several  of  which  were  objections  taken 
on  the  General  Turnpike  Road  Act ;  but  the  leading 
objection  was,  that  the  suspender,  as  lessee  of  the 
Gateside  bar,  was  entitled  to  be  kept  and  protected  in 
the  possession  of  the  toll-duties  as  let,  as  the  condition 
on  which  the  rent  is  exigible.  More  particularly,  the 
bar,  along  with  the  others  on  the  Ochil,  Clackmannan, 
and  Kinross  roads,  was  let  at  the  joint  roup,  under  the 
concurring  act  and  arrangement  of  the  trustees  on 
these  roads,  adopted,  as  in  previous  years,  for  their 
common  benefit,  before  the  same  individuals  assembled, 
and  through  the  representations  and  information  given 
at  the  same  business-place  by  the  same  public  officer 
and  his  assistants,  who  were  not  entitled  thereafter  (nor 
any  of  the  trustees  represented  by  their  acts  and  pro- 
ceedings), in  any  way  to  impair  and  take  away  the 
produce  of  the  bar.  So  far  as  the  rights  acquired  at 
this  roup  were  concerned,  the  Kinross  trustees  were 
bound  to  know  what  the  Ochil  trustees  intended  to  do, 
and  the  latter  to  attend  to  what  the  former  had  done ; 
and  it  was  incumbent  on  all  of  them  to  respect  the 
rights  so  acquired. 

In  answer,  it  was  explained  by  Moir,  that  it  was  en- 
tire misapprehension  to  suppose  that  there  was  any 
joint  management,  as  the  three  trusts  were  entirely  se- 
parate and  distinct;  that  in  regard  to  the  arrange- 
ment by  which  lower  tolls  were  taken  on  the  Ochil 
branch  road,  he  was  no  party  to  it ;  that  it  was  the 
other  respondent  who  took  compositions  for  toll  on  that 
road;  and  that  he,  Moir,  had  nothing  to  do  with  that, 
as  the  trusts  for  which  Jameson  acted,  were  in  no 
way  connected  with  the  Kinross  and  Alloa  line,  for 
which  he  acted,  and  on  which  the  suspender  leased 
a  bar ;  nor  was  he,  as  an  officer  of  that  trust,  in  the  least 
degree  connected  with,  or  responsible  for  such  acts  of 
mani^ement  as  Mr  Jameson  considered  he  was  en- 
titled to  perform,  in  the  execution  of  the  duties  con- 
fided to  him  by  the  trustees  of  the  other  and  separate 
trusts.  And  he  specially  denied  the  statements  of 
joint  management,  or  that  such  had  been  held  out  at 
the  letting  to  the  suspender  or  the  offerers  present. 
And  he  maintained  accordingly,  and  in  opposition  to 
the  application  for  suspension  and  interdict,  that  the 
bill  charged  on  being  a  valid  document,  the  suspender 
was  bound  to  pay  the  instalments  charged  for ;  and  that 
when  the  suspender  took  the  Gateside  bar,  neither  the 
respondent  nor  the  trustees  for  whom  he  acted,  came 
under  any  obligation  with  him,  express  or  implied,  re- 
specting the  Whins  toll,  or  any  other  bar  situated  on  a 
different  road  from  that  which  was  under  their  manage- 
ment ;  and  the  respondent,  therefore,  was  not  respon- 
sible for  the  proceedings  of  other  trustees  mam^ftng 
different  trusts  under  their  local  Acts.  Further,  that 
as  neither  he  nor  the  trustees  of  the  Kinrdss  and  Alloa 
turnpike-road  were  parties  to,  or  in  any  way  connect- 
ed with,  the  agreements  for  composition  of  tolls  exi- 


gible at  the  Whins  gate,  it  was  impossible  for  the  com- 
plainers  to  found  on  these  agreements  as  in  any  way 
altering  or  affecting  the  obligations  entered  into  by 
them  with  the  respondent  and  the  trustees  of  the  Kin- 
ross and  Alloa  turnpike-road. 

Jameson,  in  reference  to  the  reason  for  taking  the 
lower  tolls  at  the  Whins  bar,  explained,  that  that  bar  had 
been  for  several  years  past  kept  by  the  Ochil  trustees 
in  their  own  hands ;  certain  agreements  between  them 
and  the  Devon  Company  rendering  it  necessary,  or  at 
least  convenient,  for  them  to  do  so.  During  these 
years  it  had  never  been  let,  or  even  advertised  to  be 
let,  but  the  toll-dues  have  been  received  by  a  confi- 
dential person  for  behoof  of  the  trustees,  and  by  him 
they  were  regularly  paid  into  the  Commercial  Bank. 
While  this  toll  had  been  managed  in  this  manner,  the 
trustees  found  it  expedient  to  enter  into  composition- 
contracts,  by  which  means  a  considerable  part  of  the 
revenue  of  the  gate  was  paid  directly  to  the  respondent 
as  their  treasurer,  and  not  to  the  collectors  at  the  Whins. 
In  this  manner  the  com  position -contracts  complained 
of  were  entered  into  with  Mr  Maxton  and  Mr  Christie. 
Both  those  contracts  were  in  terms  of  the  Statutes,  and 
it  was  denied  that  the  suspender  had  either  any  interest 
or  any  title  to  object  to  them.  Both  Mr  Maxton  and 
Mr  Christie  were  parties  using  the  road  in  terms  of  the 
Act,  and  it  is  in  that  character  that  the  composition 
was  made  with  them. 

He  plecuted — That  never  having  entered  into  any 
agreement  or  contract  with  the  complainers,  either  di- 
rect or  implied,  he  consequently  was  not  liable  to  them 
for  having  violated  his  agreement  The  Ochil  trus- 
tees were  a  separate  and  independent  body,  altogether 
unconnected  with,  and  independent  of,  the  trustees  of 
the  Kinross  and  Alloa  turnpike,  and  in  no  degree  re- 
sponsible to  them  for  their  management,  and  still  less 
were  they  responsible  to  the  complainers,  the  tacksmen 
of  a  toll  belonging  to  a  trust  with  which  they  have  no 
concern,  and  in  which  they  have  no  interest :  That  the 
Ochil  trustees,  in  the  execution  of  the  trust  committed 
to  them,  had  in  every  respect  and  particular  acted  in 
strict  conformity  with  the  provisions  of  the  local  Sta- 
tute and  of  the  general  turnpike  Act.  The'conclosions 
for  interdict  against  the  respondent,  to  prohibit  him 
from  entering  into  compositions  for  tolls,  were  unwar- 
rantable and  absurd,  and  directly  contrary  to  the  terms 
of  the  53d  section  of  the  genend  turnpike  Act. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

"  Zd  March  18^.— The  Lord  Ordinary  having  heard  pardet, 
and  considered  the  process,  repels  the  reasons  of  saspenaion  and 
interdict :  Finds  the  letters  orderly  proceeded ;  refuses  the  in- 
terdict and  deeeras ;  finds  the  respondent  entitled  to  expenses ; 
appoints  an  account  thereof  to  he  given  in,  when  lodged,  remita 
to  the  auditor  of  Court  to  tax  the  same  and  to  report. 

"  Note — The  Lord  Ordinary  does  not  think  that  the  soapen- 
der  has  been  successful  in  attempting  to  detect  anything  unlaw- 
ful in  any  of  the  proceedings  even  of  the  Ochil  road  irusteea. 
But  though  it  had  been  otherwise,  the  Kinross  road  truatees, 
from  whom  Ritchie  took  his  toll,  and  to  whom  his  bill  is  due, 
form  a  separate  and  independent  trust,  and  Ritchie  cannot  witfa- 
hold^  payment  of  the  liquid  debt  due  to  them  on  account  of  any 
illiquid  claim  of  damages  whidi  he  may  suppose  that  he  has 
against  an  adjoining  trusL 

*'  The  case  of  Fairley  has  no  application ;  because,  thoagh 
there  was  a  separation  of  trust  quoad  management,  the 
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dice  giiren  there  to  the  lessee  was  held  to  be  the  general  trust 
of  the  county.     Here  there  is  an  entire  statutory  separation." 

The  suspenders  reclaimed.     At  advising. 

Lord  Meadowbank.^The  trustees  are  entirely  different  par* 
ties,  and  acting  under  three  different  Road  Acts ;  and  the  re- 
spondents, who  are  appointed  respectively  under  different  Act^, 
sre  not  connected  with  one  another  in  the  business  of  the  differ- 
ent roads.  They  seem  to  be  engaged  in  other  business  together, 
but  that  is  not  prohibited  by  the  general  Act,  or  by  the  Statutes 
in  question.  His  Lordship  did  not  consider  that  it  would  have 
made  any  difference,  even  supposing  that  one  of  the  respondents 
had  been  clerk  under  the  different  acts,  and  had  advertised 
rheo),  as  was  here  done,  for  the  same  occasion.  The  procedure 
tfaut  took  place  at  the  letting,  must  be  construed  with  reference 
to  the  separate  Statutes,  and  then  there  was  no  difficulty.  His 
Lordship  considered  that  the  Lord  Ordinary  was  right,  and  that 
it  was  impossible,  in  the  circumstances,  to  suspend  the  diligence 
on  such  averments,  particularly  as  it  was  not  set  forth  by  the 
suspender  that  the  respondents,  on  the  day  of  letting,  told  him 
that  the  Ochil  trustees  were  not  to  act  as  they  did. 
-  Lord  Medwyn  concurred,  and  said  the  suspender  was  bound 
to  have  known  that  the  respondents  were  acting  separately  under 
different  Statutes.  There  \i'as  nothing  in  the  Act  of  the  Kinross 
line  which  gave  these  trustees  a  title  to  control  the  trustees  of 
the  Ochil  line  in  taking  compositions.  His  Lordship  did  not  think 
that  it  affected  the  question  that  the  respondents  curried  on 
other  business  together,  and  agreed  that  the  interlocutor  ought 
to  be  adhered  to. 

Lord  Justice' Clerk  was  not  prepared  to  differ,  though  he  had 
had  some  doubts  whether  it  was  not  a  case  which  ought  to  go 
to  a  jury,  if  the  facts  which  were  stated  were  sufficient  to 
create  the  belief  that  the  management  and  letting  was  a  joiut 
matter.     His  Lordship,  however,  concurred. 

The  Court  accordingly  adhered. 

Lord   Ordinary,  Cockburn. — AcL   Robertson,    Henderson ; 

Graham  and  Anderson,  W.S.,  Agents Alt.  Dean  of  Faculty 

(Wood),  Solicitor-General  (McNeill),  H.  Bruce;  H.  G.  Dick- 
son,  W.S.,  Agent.^F.  Clerk [G.D.F.] 

23d  June  1842. 
First  Division (H.  B.) 

No.  228. — The  Eaul  of  Buchan,  Pursuer^  v.  Habbt 
Shipley  Erskike  otuI  Others,  Defenders. 

Entail — Fetters— vlii  entail  prokibited  selling,  disponing,  con» 
tracting  debt,  *  or  to  do  ang  other  fact  or  deed  in  prejudice  of 

.  the  said  tailzie,  or  the  persona  above  named,** — resolved  the 
right  of  any  heir  who  should  "fqihie  herein,  or  do  any  thing 
eontrair  to  this  my  destination  and  appointment,'*'^— <ind  irritated 
**  all  dispositions  and  other  deeds  whatsdtmever,  made  or  done 
eontrair  to  the  said  provision  and  destmation**—^Held  that  theie 
fetters  were  effectual. 

The  Straihbrock  entail  contains  the  following  fetter- 
ing clauses : 

**  It  shall  nowayes  be  leisnm  or  lawfull  to  any  of  the  heirs  of 
tailzie  and  provision  above  specified  to  sell,  dispone  or  wadsett 
the  lands,  barronie  and  others  above  written,  or  any  part  tfaere- 
of,  or  any  annualrenis  or  yearly  duties  to  be  uplifted  of  the 
painen,  or  to  sett  tacks  thereof  for  longer  space  than  their  own 
lifetimes,. or  to  contract  debt  for  which  .the  samen  may  be  /ftp- 
prized  or  adjudged,  or  to  do  any  other  fact  or  deed  in  preju- 
dice of  the  said  tailzie,  and  of  the  persons  above  named,  and 
their  foresaids ;"  and  if  any  of  the  heirs  of  tailzie  *'  shall,  in  any 
time  coming,  failzie  herein,  or  do  any  thing  eontrair  to  this  my 
de;»tination  and  appointment,  then  and  in  that  ca»e  the  person 
or  persons  iwa  failzieing  and  doing  in  the  eontrair  hereof,  and 
the  heirs  of  their  bodies,  shall  amitt  and  lose  their  right  and 
hnill  benefite  of  this  present  bond  of  provision,  and  infeftinents 
following  hereon,  and  of  the  baill  lands,  barronie  and  others 
above  written,  and  the  samen  shall  in  all  time  thereafter  per- 
tain, belong  and  accress  to  the  next  person  for  the  time,  who 
be  vertue  of  the  said  tailsie  and  provision  would  have  succeed- 


ed to  the  said  lands  and  estate  failzieing  the  said  persons  con« 
traveeners,  and  the  heirs  of  their  bodies ;  and  all  dispositions 
and  other  deeds  whatsomever,  made  or  done  eontrair  to  the 
said  provision  and  destination,  with  all  that  shall  follow  yron, 
shall  be  ipso  facto  voyd  and  null  without  any  declarator,  and 
shall  noways  affect  nor  but  den  the  said  lands,  barronie  and  oyra 
above  written,  or  any  part  thereof,  as  If  the  same  had  never  been 
done." 

The  Earl  of  Buchan,  the  heir  in  possession  under 
this  entail,  brought  the  present  action  of  declarator,  in 
which — subsuming  that  the  bond  of  tailzie  does  not 
contain  efiectual  irritant  and  resolutive  clauses  against 
"  selling,  disponing,  or  wadsetting"  the  lands,  or  '<  set- 
ting tacks"  for  a  longer  period  than  the  lifetime  of  the 
heirs  in  possession,  or  '*  contracting  debt  for  which 
the  same  may  be  apprised  or  adjudged,  or  alienating 
or  affecting  the  said  lands,  barony  and  others  in  any 
manner,  or  on  any  motive  whatsoever" — he  concluded 
to  have  it  found  and  declared  that  he  had  full  power, 
at  pleasure,  to  alter  and  infringe  the  order  of  succes- 
sion— ^to  sell,  alienate,  dispone  and  convey  the  lands, 
or  any  part  of  them,  for  a  price  or  onerous  considera- 
tion, without  any  obligation  to  reinvest  the  same — to 
contract  debts  that  would  affect  the  lands, — and  to 
alienate  and  dispone  them  gratuitously  in  favour  of  any 
person  or  persons  whatsoever. 

The  record  having  been  closed  on  summons  and  de- 
fences, and  mutual  cases  lodged,  the  Lord  Ordinary 
made  avizandum  to  the  First  Division,  and  issued  the 
following  note : 

"  This  question  is  taken  to  report  as  it  is  prepared  for  judg- 
ment by  elaborate  cases  on  both  sides,  which  are  printed,  and 
ready  for  the  consideration  of  the  Court ;  and  both  parties  ex- 
presided  a  desire  to  obtuin  a  judgment  with  as  Httle  delay  as  pos- 
sible. 

"  The  question  relates  to  the  validity  of  the  entail  of  the 
estate  of  Strathbrock,  which  has  been  for  some  time  an  inheri- 
tanee  in  the  family  of  the  noble  pursuer ;  and  it  is  one  of  the 
many  cases  now  raised  on  exceptions  taken  to  the  phraseology 
and  efficacy  oi'  the  statutory  clauses.  These  are  objected  to  on 
grounds  which  the  Lord  Ordinary  has  not  been  able  to  sa- 
tisfy himself  can  be  sustained  without  giving  a  greater  effect  to 
a  verbal  and  hypercritical  construction  than  the  Couit  has  ever 
yet  admitted  in  any  preceding  cause. 

**  The  entail  is  said  to  be  defective  in  the  resolutive  and  trri- 
tant  clauses,  each  of  which,  therefore,  require  to  be  carefully 
examined. 

"  1.  The  resolutive  clause  follows  the  prohibitory,  (tee  print- 
ed  entail,  p.  6,  E  F),  and  it  is  a  fundamental  point  of  the  case, 
deserving  notice,  that  the  prohibitory  clauses  are  admitted  to  be 
complete,  embracing  the  three  heads  of  prohibition  authorised 
by  the  Act  1685. 

'*  It  is  next  important  to  remark,  that  the  resolutive  and  irri- 
tant clauses,  in  point  of  collocation  in  the  present  deed,  tanne- 
diately  follow  the  prohibitions  ;  aHer  an  enunciation  of  the  pro- 
hibitions, the  resolutive  clause  proceeds  thus: — '  And  if  my 
laid  daughters  and  their  heirs,  or  any  other  the  heirs  of  tailzie, 
Stc,  &c  ,  shall  in  any  time  coming  failzie  herein,  or  do  any 
thing  contrary  to  this  my  destination  and  appointment,  then  and 
in  that  case  the  person  or  persons  swa  failzieing,  and  doing  on  the 
contrary  hereof,  shall  amit  and  lose  their  right,'  &c.,  &c. 

**  And  the  irritant  clause  declares,  that  '  all  dispositions  and 
other  deeds  whatsomever,  made  or  done  eontrair  to  the  said  pro- 
V  sion  and  destination,  with  all  that  shall  follow  thereon,  shall 
be  ipso  facto  void  and  null.' 

**  With  regard  to  the  first  of  these  clauses  (the  resolutive), 
theXtord  Ordinary  is  of  opinion  that  it  must  be  held  as  a  gene- 
ral, and  not  as  an  enumerative  clause.  It  bears  a  reference  to 
the  whole  of  the  preceding  part  of  the  deed  ;  and  the  provision 
as  to  any  of  the  heirs  who  shall  yaiVzie  Aeretn,' seems  alike  com- 
prehedsive  and  unqualified,  as  well  as  the  declaration  that  '  the 
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persons  fwa  fnilzieinganddoingmMtf  contrarp  hereof,  shall  amit 
and  lose  the  right,*  &c. 

"  This  provision  hardly  admits  of  any  other  construction  than 
this,  that  if  any  heir  *  shall  failzie  herein  by  acting  contrary  to 
any  part  of  the  preceding  deed/ or  if  they  shall  fail  '  to  observe 
the  conditions  and  limitations  imposed  on  them/  they  should 
amit  and  lose  their  right,  &c.,  &c.  These  exegetical  words,  it 
is  well  known,  are  used  in  many  tailzies.  But  when  the  clause 
is  directed  in  short  and  unqualified  terms  against  all  who  *  failzie 
herein,*  it  is  equally  effectual,  as  it  applies  to  all  fdlures  of 
whatever  kind  they  may  be,  contrary  to  any  conditions  of  the 
tailzie. 

'*  No  doubt  the  resolutive  clause  also  contains  the  alternative 
words  applicable  not  only  to  the  heirs  who  shall '  failzie  herein,' 
but  also  who  '  shall  do  any  thing  contrary  to  this  mjf  destination 
and  appointment ;'  but  it  is  not  thought  that  these  words  can  be 
held,  on  any  hAr  construction,  as  qualifying  the  general  term 
which  precedes  it.  The  reference  to  *  my  destination  and  ap* 
pointment*  cannot  be  viewed  as  applying  to  the  clause  of  desti- 
nation only,  as,  even  in  the  strictest  construction,  the  word  *  ap- 
pointment,' which  is  also  used,  is  a  peculiar  and  generic  term, 
referring  to  the  constitution  or  appointment  of  heirs  under  all 
the  preceding  promnons  and  conditions  of  the  settlement.  Sup- 
pose it  had  been  declared  that  the  heirs  who  shall  do  any  thing 
contrair  '  to  my  settlement  hereby  made,' shall  forfeit  their  right, 
&&,  that  provision  would  certainly  have  been  sufficiently  ex- 
plicit to  embrace  the  whole  of  the  preceding  clauses  of  the  deed; 
but  the  Lord  Ordinary  has  not  been  able  to  satisfy  himself  that 
the  term  '  appointment'  is  not  as  effectual  and  comprehensive  at 

*  settlement.'  More  especially  ought  that  construction  to  be 
adopted  when  the  preceding  words  are  taken  into  view,  which 
apply,  without  exception  or  limitation,  to  all '  who  shall  failzie 
herein,' 

"2.  The  objection  to  the  irritant  clause  is  different,  but  it 
depends  much  on  the  right  construction  which  is  due  to  the 
resolutive  clause.  The  irritant  follows  the  resolutive  clause, 
and  it  provides,  that  *  all  dispositions  and  other  deeds  whatsom- 
ever,  made  or  done  contrair  to  the  said  provision  and  destina* 
tion,  with  all  that  shall  follow  thereon,  shall  be  ipso  facto  void 
and  null,'  &c.  &c. 

"  The  objection  to  this  clause  aeena  to  be  founded  on  the 
plea  which  was  sustained  against  an  entail  in  the  case  of  Speid 
(21st  February  1837),  in  which  an  irritant  clause,  directed  against 
all  who  should  *  act  and  do  in  the  contrary  of  the  provision 
above  set  forth,'  (thus  using  the  term  in  \he  singular  number),  was 
held  void  for  uncertainty,  as  it  was  not  made  perfectly  clear  to 
which  of  the  foregoing  provisions  it  applied. 

**  Without  impeaching  the  authority  of  Speid's  case  (which 
was  not  an  unanimous  decision,  and  was  not  carried  to  appeal), 
it  appears  to  the  Lord  Ordinary,  that  the  very  strict  rule  of  con- 
struction there  adopted,  cannot  be  extended  to  any  other  entails 
where  there  is  any  essential  difference  in  the  structure  of  the 
deed  from  that  on  which  the  question  arose  in  Speid's  case. 
The  Lord  Ordinary  views  the  present  at  an  entirely  different 
deed.  In  Speid's  case,  the  irritant  clause /o//owe<f  the  prohibi' 
torjf,  and  preceded  the  resolutive :  and  certainly  when  there 
were  a  great  variety  of  provisions,  and  when  it  was  declared  in 
the  next  sentence,  that  any  who  acted  contrary  to  the  provision 
above  set  forth  only — there  was  room  for  arguing  that  the  maker 
had  not  pointed  out  with  precision  which  of  the  provisions  be 
intended  to  irritate. 

"  But  the  present  is  a  very  different  case.  Here  the  irritant 
elause  immediately yb/Zovs  the  resolutive,  and,  like  that  clause, 
it  is  general  and  not  speeifie.  And  the  argument  sustained  in 
Speid's  case  is  inapplicable  here ;  because,  although  the  word 

*  provision'  is  used  in  the  singular  number,  it  refers,  from  its 
collocation  and  grammatical  construction,  to  the  general  pre- 
vision in  the  resolutive  clause  immediately  preceding,  which 
was  a  general  provision  restricting  the  right  of  all  heirs  who 
should  '  failzie  herein.'  In  short,  the  irritant  clause  just  irri- 
tates all  the  deeds  of  the  heirs  whose  rights  shall  fall  within  the 
forfeiture  of  the  resolutive  clause, — and  that  is  sufficiently  broad 
to  apply ^o  every  act  and  deed  at  variance  with  the  entail. 

"  Besides,  in  this  particular  tailzie,  and  in  the  resolutive  and 
irritant  clauses  themselves,  the  term '  provision'  is  evidently  used 
in  a  generic  Bense«    Thus,  in  the  letolutive  clause,  the  deed  of 


tailzie  is  referred  to  as  '  this  present  bond  of  provision,^  and, , 
in  the  same  sentence,  it  is  declared  that  the  estate,  in  case^  of 
contravention,  shall  pertain  to  '  the  next  person  for  the  time 
who  be  vertue  of  the  said  tailzie  and  provision  would  have 
succeeded  to  the  said  lands,'  &c.  Hence,  when  it  b  further 
declared  in  the  irritant  clause,  that '  all  dispositions  made  and 
done  contrair  to  the  said  provision  and  destination'  shall  be  void 
and  null,  it  teems  clear,  from  the  use  of  the  term  in  the  immedi- 
ately preceding  sentence,  that  the  maker  of  the  deed  us«h1  the 
term  *  provision'  as  synonymous  with  '  tailzie.*  This  is  not  a 
matter  of  remote  inference.  Any  other  interpretation  of  the 
term  would,  it  is  thought,  be  contrary  to  the  plain  and  unmis- 
takeable  import  of  the  deed. 

*'  If  these  views  of  the  leading  pleas  in  this  declarator  be 
correct,  it  is  unnecessary  to  enter  into  the  other  questions  dis- 
cussed in  the  revised  cases.  But  if  the  Coort  shall  be  of  opi- 
nion that  the  entail  is  ineffectual  from  any  defect  in  the  resolu- 
tive or  irritant  clauses,  then  the  extent  of  the  heir's  powers  to 
make  gratuitous  alienations  will  fall  to  be  considered.  As  the 
Lord  Ordinary  has  called  the  attention  of  the  Court  to  this 
subject  in  sundry  recent  cases,  particularly  in  those  of  Eglinton, 
Polmaise,  and  Duthie,  it  is  sufficient  to  suggest  that  these  cases 
should  be  kept  in  view  in  deciding  the  present." 

The   Court  ordered  a  consultation  of  the  whole 

Judges. 

The  following  opinions  were  returned : 

Lords  Murray^  Cuningliamey  Cochbumy  Moncreiffy 

Meadov^nkj  Medwyn  and  Jeffrey  : 

*'  We  agree  in  the  opinion  expressed  by  the  Lord  Ordinary. 
The  entail  prohibits  selling,  disponing,  contracting  debt,  *  or 
to  do  any  other  fact  or  deed  in  prejudice  of  the  said  tailzie,  or  of 
the  persons  above  named.*  The  resolutive  clause  is  imroedimte- 
ly  connected  with  the  prohibitory  clause,  and  provides,  that  if 
the  heirs  shall  *  failzie  herein,  or  do  any  thing  contrair  to  this 
my  destination  and  appointment,'  their  right  shall  be  resolvt-d. 
This  is  not  ambiguous.  It  provides  for  the  heirs  either  failing 
In  what  the  deed  enjoins,  or  acting  in  opposition  to  what  the 
granter  had  appointed  by  it.  The  irritant  clause  is  connected 
with  the  resolutive,  and  declares  that  *  all  dispositions,  and 
other  deeds  whatsomever,  made  or  done  contrair  to  the  said  pro- 
vision  and  destination,*  fcc.,  shall  be  void  and  null.  The  terms 
here  used,  '  said  provision  and  destination,'  are  as  comprehen- 
sive as  those  of  destination  and  appointment,  and  comprehend 
the  whole  entail.  This  case  is  therefore  materially  differeivt 
from  that  of  Speid  (21st  February  1837,  15  Shaw,  618). 
There  the  deed  contained  complex  clauses,  which  formed  dis- 
tinct and  substantive  provisions  in  the  entail,  and  the  irritant 
clause  was  so  framed  that  it  could  only  apply  to  one  of  them, 
but  the  deed  left  it  altogether  uncertain  to  which  particular  pro- 
vision it  applied.  Here  the  deed,  although  made  before  the  Act 
1685  was  passed,  has  been  framed  with  greater  clearness;  and 
is  much  in  accordance  with  the  language  and  enactments  of 
that  Statute,  which  sanctions  tailzies  '  with  irritant  and  reaolo- 
tive  clauses,  whereby  it  shall  not  be  lawful  to  the  heirs  of  tail- 
zie to  sell,  annailzie,  or  dispone  the  saids  lands,  or  any  part  there- 
of, or  contract  debt,  or  do  any  other  deed  whereby  the  samyn 
may  be  apprysed,  adjudged  or  evicted  from  the  other  substitute 
in  the  tailzie,  or  the  succession  frustrate  or  interrupted,  dedaring 
all  such  DBBDs  to  be  in  themselves  null  and  void,'  8sc     The 

Statute  was  probably  framed  having  that  or  some  similar  deed 
*      •      ff 
m  view. 

Lard  Iwny : 

"  I  am,  on  the  whole,  inclined  to  think  that  this  is  a  good 
entail.  The  only  point,  indeed,  on  which  I  entertained  a  dou^kC 
was,  whether  the  irritant  clause  was  sufficiently  expressed  to 
reaeh  the  contraction  of  debt :  And  upon  that  head,  though  my 
scruple  has  finally  given  way,  I  cannot  help  still  thinking  that 
the  case  is  a  very  narrow  one. 

'*  Looking,  however,  to  the  whole  context,  and  ohaerving — 
(1.)  that  the  prohibitory  clause  classifies,  as  it  were,  the  *  cofr* 
tractiiig  debt'  under  the  same  general  category  with  those  wm- 
enumerated  cases  of  contravention,  which  it  describes  as  the 
'  DOING  any  other  fact  or  DEED  in  prejudice  of  the  said  tail- 
zie i*  and,  (2.)  that  the  resolutive  clause  strikes  at  the  contrae- 
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23d  June  1842. 

First  Division (H.B.) 

No.  229. — The  Earl  of  Buchan,  Pursuer^  v.  Habbt 
Shipley  Erskine  and  Others,  Defenders. 

Entail — IrrifMnt  ClHtisif — A  clause  irritating  "  all  the  debts  and 
deeds*'  of  the  heirs  of  entail,  and  also  "  alt  adjudications  or  other 
legal  diligence'*  used  upon  the  same,  found  to  be  an  effectual 
irritancy, 

Th«  irritant  clause  in  the  entail  of  Dryborgh  pro- 
vides and  declares,  that 


tion  of  debt  (as  well  as  the  other  matters  prohibited)  under 
ftucb  general  words  as  *  failiie  herein,  or  do  ang  thiiig  donltair 
to  this  my  destination  and  appointment ;'  or  again,  *  faiUieing 
and  DOING  in  the  contrary  hereof,' — I  have  finally  come,  though 
still  not  without  hesitation,  to  hold  that  the  irritant  clause,  in 
declaring  that  *  all  dispositions  and  other  dbecs  whatsomever, 
made  or  DONE  contrair  to  the  said  provision  and  destination^  shall 
be  void  and  null,  and  shall  noways  affect  nor  burden  the  said 
lands,*  is  sufficient  to  meet  the  case  of  debt, — as  a  '  deed  in 
prejudice  of  the  said  tailzie,*  under  the  terminology  of  the  pro* 
kihitory  clause,' — as  a  '  thing  done  contrair  to  this  my  destina- 
tion and  appointment,'  or  '  done  en  the  contrair  hereof,'  under 
the  terminology  of  the  resolutive  clause ; — and  finally,  under 
the  terminology  of  the  irritant  clause  itself,  as  'a  deed  what* 
sumever  done  contrair  to  the  said  provision  and  destination,* 
and  calcuUted  to  '  affect  and  burden  the  hinds  ;' — And  that,  on 
the  whole  matter,  the  words  *  oMer  deeds  whatsomever,'  as 
tbey  occur  in  the  iriitant  clause,  are  not  to  be  construed  in  the 
mere  limited  sense  of  deeds  ejusdem  generis  with  the  '  disposi' 
iions'  mentioned  in  a  preceding  portion  of  the  clause, — that  is  to 
say,  as  deeds  in  the  technical  sense  of  written  instruments,  in 
contradistinction  to  the  more  natural  sense  of  acts  or  doings 
of  the  party. 

*'  The  words  '  the  said  provision  and  destination*  as  tbey  oc- 
cur in  the  irritant  clause,  I  hold  with  Lord  Murray  to  be  syno- 
nymous with  the  words  '  this  present  bond  of  provision* -^^4ir 
*  this  my  destination  and  appointment* — or  '  the  said  tailzie  and 
provision* — or  simply  '  the  said  tailzie,* — all  of  which  expres- 
sions occur  in  close  juxtaposition  in  this  part  of  the  deed ;  and 
therefore  it  follows,  that  the  words  '  deeds  whatsumever  done 
contrair  to  the  said  provision  and  destination'  are  not  to  be  con- 
fined merely  to  deeds  done  in  alteration  or  prejudice  of  the  des- 
tination or  order  of  succession,  but  embrace  debts  as  one  of  the 
forms  of  '  deeds  done'  generally  as  a  contravention  of  the  en- 
tail. 

"  I  may  just  add — 1.  That  even  were  the  entail  to  be  held 
defective  as  regards  the  contraction  of  debt,  I  can  see  no  ground 
whatever  for  sustaining  the  conclusions  of  the  libel  in  any  other 
respect :  But,  2.  I  have  great  doubt  whether.  In  any  view  of 
the  case,  the  present  pursuer  would  be  entitled  to  succeed  in 
this  action.  The  ground  of  action,  as  he  has  laid  it  in  the  sum- 
mons, raises  a  question  exclusively  inter  haredes.  It  is  not  set 
forth  that  any  sale  of  the  estate  has  been  attempted,  or  that 
debt  ha<t  been  contracted,  or  that  a  gratuitous  alienation  has  been 
executed,  or  that  any  thing  has  been  done  to  affect  or  alter  the 
order  of  succession.  The  fact  may  or  may  not  be  that  some  of 
those  things  have  been  done,  but  the  summons  does  not  raise 
the  point ;  and  there  is  here,  accordingly,  no  question  with  any 
third  party,  whether  as  creditor  or  otherwise.  Now  there  can 
be  no  doubt  that  the  entail,  under  the  prohibitory  clause  alone, 
is  effectual  at  all  events  inter  haredes.  And,  to  borrow  the  words 
of  Lord  Moncreiff's  opinion  in  the  case  of  Aboyne  (now  also  be- 
fore the  consulted  Judges),  '  it  is  a  mistake  to  say,  that  if  there 
be  an  effectual  entail  inter  haredes^  the  Court  will  try  a  question 
concerning  the  possibility  of  a  valid  sale,  &c.,  being  made  where 
no  sale,  ffc,  has  been  attempted.  They  have  repeatedly  refused 
to  do  so.' " 

The  Court  auoilzied. 

Lord  Ordinary,  Cuningharoe. — Act,  Rntherfurd,  Park;  G. 

H.  Miller,  W.S.,  Agent Alt.   Solicitor-General  (M*Neill), 

Marshall ;  Nairne  and  Bertram,  W.S.,  Agents, — B.  Clerh.-^m 
I  H.B.  1 


"  all  the  debts  and  deeds  of  the  said  whole  heirs  of  taillie  and 
substitutes  above  mentioned,  or  of  any  one  of  them,  contracted, 
made  or  granted,  as  well  before  as  after  their  succession  to  the 
lands  and  others  above  disponed,  and  all  adjudications  or  other 
legal  execution  or  diligence  that  shall  happen  to  be  obtained  or 
used  upon  the  same  (excepting  as  is  above  excepted),  shall  not 
only  be  void  and  null,  with  all  that  shall  follow,  or  may  follow 
thereon,  in  so  far  as  they  might  any  way  affect  the  said  lands 
and  others.'* 

The  Earl  of  Buchan,  the  heir  possessing  under  the 
entail,  brought  the  present  action  of  declarator,  sub- 
suming that  the  above  clause  does  not  contain  an 
effectual  irritancy,  and  concluding  as  in  the  previous 
case. 

The  Lord  Ordinary,  in  making  avizandum  to  the 
First  Division,  issued  the  following  note : 

''  This  case  is  taken  to  report  from  a  desire  to  Accommodate 
the  parties,  who  have  printed  elaborate  cases  on  the  question 
at  issue,  and  have  united  in  a  request,  with  reference  to  the  in- 
terest of  creditors,  that  the  cause  may  be  put  into  the  coarse  of 
final  decision  as  speedily  as  possible.  In  acceding  to  this  re- 
quest, the  Lord  Ordinary  must  add,  that  he  does  not  view  the 
question  at  issue  as  attended  with  any  serious  difficulty. 

*'  The  action  relates  to  the  validity  of  the  entail  executed  by 
the  late  Lord  Buchan,  of  the  estate  of  Dryburgh,  in  1810 ;  the 
chief  object  of  the  declarator  being  to  have  it  found  and  declared 
that  the  irritant  clause  of  that  deed  is  partial  or  incomplete, 
and  ineffectual.  That  clause  is  repeatedly  brought  into  view 
in  the  argument  of  both  parties  (revised  case  for  pursuer, 
p.  3),  but  notwithstanding  the  ample  commentary  on  the  deed 
of  tailzie,  and  the  learned  exposition  of  the  authorities  given  in 
the  revised  case  for  the  noble  pursuer,  the  Lord  Ordinary  must 
own  that  he  conceives  that  no  ingenuity  can  successfully  assail 
this  irritant  clause. 

*'  It  is  hardly  possible  for  a  provision  more  general  and  com- 
prehensive to  be  pot  into  legal  language  than  that  which  forms 
the  subject  of  the  present  question.  It  provides  and  declares, 
'  that  all  debts  and  deeds  of  the  said  whole  heirs  of  tailxie  and 
substitutes  above  mentioned,  or  of  anyone  of  them,  contracted, 
made  or  granted,  as  well  before  as  after  their  succession  to  the 
lands  and  others  above  disponed,  and  all  adjudications  or  other 
legal  execution  or  diligence  that  shall  happen  to  be  obtained  or 
used  upon  the  same  Texcepting  as  is  above  excepted),  shall  not 
only  be  void  and  null,  with  all  that  has  followed  or  shall  follow 
thereon,'  &c.  fcc.  When  it  is  thus  declared  that  all  debts  and 
deeds  of  the  heirs,  contracted,  made  or  granted,  shall  be  null, 
under  the  exceptions  before  specified,  that  provision  is  of  itself 
a  complete  irritant  clause,  voiding  all  debts  contracted,  or  deeds 
of  sale,  alienation  or  alteration  of  whatever  kind,  that  may  be 
attempted  by  any  of  the  subsequent  heirs.  So  far  the  case 
bears  a  strong  similarity  to  the  case  of  Finsean  (18th  June 
1840.)  and  to  the  late  case  of  Auchendoir,  (26th  Novenber 
1840.) 

**  It  is  argued,  however,  on  the  p»rt  of  the  noble  pursuer, 
that  as  the  provision  in  this  irritant  clause  voiding  all  debts  and 
deeds,  is  accompanied  with  the  farther  declaration,  that  '  all 
adjudications,  or  other  legal  execution  or  diligence  that  shall 
happen  to  be  obtained  or  used  upon  the  same  (excepting  as  above 
excepted)  shall  be  void,' — that  therefore  such  debts  and  deeds 
only  were  vacated  as  may  be  the  subject  of  adjudication  or  legal 
diligence.  But  the  Lord  Ordinary  cloes  not  think  ibis  a  legiti- 
mate construction,  in  the  most  critical  view  of  the  clause.  He 
conceives  that  the  general  voidance  of  all  debts  and  deeds 'con- 
tracted, made  or  granted,'  applies  to  all  voluntary  acts  of  contrac- 
tion, alienation  or  alteration,  excluded  in  the  prohibitory  clause ; 
and  it  surely  cannot  derogate  from  that  irritancy,  that  the  maker 
of  the  tailzie,  in  addition  to  the  nullity  of  debts  and  deeds,  pro- 
vided (perhaps  with  superfluous  anxiety)  that  all  adjudications 
and  other  legal  diligence  used  for  the  same  should  also  be  void. 

"  The  plea  of  the  noble  pursuer  proceeds  on  the  supposition, 
that  there  may  be  prohibitions  for  which  adjudications  could 
not  be  led,  which,  according  to  his  Lordship's  construction  of 
the  irritant  clause,  would  thus  be  unprotected  by  any  effectual 
voidance.     But  that  plea  is  not  fairly  maintainable.   It  is  mani- 
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fest  that  adjudicaiioni  may  be  led  on  acti  and  deeds  done  under 
each  of  the  heads  of  prohibition  authorised  by  the  Act  1685.  If 
debt  is  contracted,  adjudications  may  of  course  be  led  for  it; 
if  sales  or  alienations  be  made,  or  if  deeds  of  alteration  of  the 
succession  be  granted,  adjudications  in  implement  may  be  led 
on  the  deeds  by  which  these  acts  are  attempted  to  be  carried 
into  effect,  and  therefore,  it  forms  no  ground  for  any  presumed 
limitation  or  qualiScation  of  the  debts  and  deeds,  which  are  all 
irritated  under  the  first  branch  of  the  clause,  to  find  that  adju- 
dications led  for  the  same  are  also  specified  as  void  in  the  sub- 
sequent part  of  the  same  sentence. 

'*  The  Lord  Ordinary  holds  the  present  question  as  decided 
by  the  case  of  Elibank  in  1833,  brought  fully  into  view  in  the 
defender's  revised  case  (p.  11-14),  in  which  the  entail  was 
supported  after  a  very  full  argument.  It  is  contended  here, 
indeed,  that  certain  words  have  been  omitted  in  the  Dry- 
burgh  entail  which  were  inserted  in  the  corresponding  clause 
of  the  Elibank  entail,  as  well  as  in  the  form  of  entail  published 
in  the  Juridical  Styles ;  but  the  words  omitted  do  not  appear 
to  be  in  the  least  degree  material  either  to  extend  the  scope 
of  the  irritant  clause  or  to  illustrate  the  meaning  of  the  maker. 
All  the  material  terms  used  in  the  Elibank  entail  occur  here ; 
and  it  is  thought  that  both  the  note  of  the  Lord  Ordinary,  and 
the  opinions  of  the  Court  delivered  in  the  Elibank  case,  apply 
with  equal  force  to  the  present  question." 

The  Court  having  ordered  a  consultation  of  the 
whole  Judges,  the  following  opinions  were  returned : 

LordM  Mwrray^  Monereiffy  Meadottfbanky  Medw^ 
Jeffrey^  Cockbum  and  Cuninghame  : 

**  The  pursuer,  in  this  case,  maintains  that  the  irritant  clause 
does  not  apply  to  sales  and  alienation  of  the  estate,  or  to  alter« 
ations  of  the  order  of  succession.  The  entail  contains  direct 
prohibitions  against  sltering  the  order  of  succession,  against  sell- 
ing and  alienating,  and  against  contracting  debt,  or  doing  any 
act  that  shall  be  the  ground  of  an  adjudication.  The  irritant 
clause,  the  validity  of  which  is  questioned,  declares,  that '  all  the 
debts  and  deeds  of  the  said  whole  heirs  of  taillie  and  substitutes 
above  mentioned,  or  of  any  one  of  them,  contracted,  made  or 
granted  as  well  before  as  after  their  succession  to  the  lands  and 
others  above  disponed,  and  all  adjudications  or  other  legal  exe» 
cution  or  diligence  that  shall  happen  to  be  obtained  or  used  upon 
the  same  (exrepting  as  it  above  excepted),  shall  not  only  be  void 
and  null,  with  all  that  shall  follow,  or  may  follow  thereon,  in 
so  far  as  they  might  any  way  affect  the  said  lands  and  others. 
But  also,'  &C. 

**  The  pursuer  contends,  that  it  is  only  in  so  far  as  there  are 
adjudications  or  other  legal  executions,  that  the  debts  and  deeds 
are  made  void  and  null.  But  that  construction  is  contrary  to 
the  express  terms  of  the  clause,  which  first  enumerates  all  debts 
and  deeds,  and  next  adjudications,  and  declares  '  that  they  shall 
not  only  be  null  and  void,  so  fiir  as  they  affect  the  lands,  but 
the  rights  of  the  heir  forfeited.'  There  is  no  room  for  holding 
that  the  irritancy  applies  only  to  debts  and  deeds  on  which  ad- 
judications happen  to  be  obtained.  In  plain  and  unavoidable 
construction,  the  clause  applies  directly,  in  the  first  place,  to  the 
debts  and  the  deeds  of  the  heirs  of  entail,  and  it  next  applies  to 
adjudications  or  legal  execution  that  shall  happen  to  be  obtained. 
The  irritancy  is  as  dearly  applicable  to  the  one  as  to  the  other. 
It  was  perhaps  superfluous,  as  the  Lord  Ordinary  has  observed, 
to  declare  that  the  adjudications  and  legal  diligence  that  might 
be  obtained  were  to  be  null  and  void,—  but  the  nullity  is  noway 
confined  to  these  adjudications,  but  as  clearly  applies  to  the 
debts  and  deeds,  In  so  far  as  they  might  affect  the  lands,  as  to 
the  adjudications. 

'*  Second,  The  pursuer  has  stated  as  another  ground  of  ac« 
tion,  that  the  irritant  and  resolutive  clauses  are  not  inserted  in 
the  precept  of  sasine.  As  they  are  contained  in  the  deed  of  which 
that  precept  forms  a  part,  and  which  orders  the  sasine  to  be 
granted  on  the  conditions  therein  specified,  and  no  otherwise, 
they  form  pare  of  that  precept.  Lord  Kilkerian's  report  of  the 
ease  of  Kynninmound  shoMrs  that  this  construction  was  recog- 
nised in  this  Court  nearly  a  century  ago,  and  it  does  not  appear 
to  have  been  ever  disputed  since. 

"  We  are  therefore  of  opinion,  that  the  objections  made  by 
the  pursuer  to  this  entail  are  not  well  founded." 


Juord  Ivory  : 

"  I  concur.  On  the  first  point,  more  especially,  the  eaaes  of 
Eiibank  and  Auckendoir  are  substantially  in  point. 

'*  N.B This  case  is  also  open  to  the  remark  which  I  baro 

already  made  in  Strathhrock  (between  the  same  parties),  in  re- 
spect of  its  raising  a  question  solely  uUer  heeredes" 

The  Court  assoilzied. 

Lord  Ordinary,  Cuninghame. — Act,  Rutherfurd,  Park;  C. 

H.  Miller,   W.S.,  Agent Alt.   Solicitor.General  (M*NeiU)» 

Marshall;  Nairne  and  Bertram,  W.S.,  Agents, — B.   CUrk,-^ 


23d  June  \8i2. 
First  Division. — (H.  B.) 

No.  230. — The  Commercial  Bank  of  Scotlaito, 

Raisers^  v.  Mbs  Joan  Black  or  Hairing,  Claim-' 

anif  and  John  Hainino,  Claimant. 

Hiinband  and  Wife— Jus  Mariti — A  sum  of  money,  identified  as 
the  amount  of  a  bequest  to  a  wife,  independent  of  her  husband^ 
not  chargeable  with  his  debts  or  engagements,  and  payable  o« 
her  recent  alone,  and  lying  in  bank  on  a  receipt  in  her  iMJie—. 
held  to  be  her  sole  property,  exclusive  of  the  jus  mariti. 

Captain  John  Stothart,  by  bis  last  will  and  testa* 
ment,  appointed  his  executors  to  place  at  interest  on 
Government,  or  real  securities  in  any  manner  they 
should  think  proper,  the  proceeds  of  one-third  part  of 
his  whole  estate  and  effects, — the  interest  to  be  paid 
to  his  father,  Joseph  Stothart,  during  his  lifetime,  and 
afler  his  decease  the  prindpal  to  be  paid  to  his  Diece, 
Joan  Black, 

**  provided,  or  as  soon  as,  she  has  attained  the  age  of  eighteen 
years,  independent  of  her  then  present,  or  any  future  hu«band 
or  husbands,  and  without  being  subject  or  liable  to.  or  charged 
or  chargeable  with  his  or  their  contract,  debts  or  other  engage- 
ments,'*— "  her  receipt  alone  for  the  same**  being  *'  a  good  aad 
sufBdenC  discharge,"  *'  notwithstandiiig  of  her  then  present  or 
any  future  eoverture." 

John  Stothart  survived  his  father,  Joseph  Stothart, 
and  died  in  1803;  and  in  1812,  Joan  Black  havii^ 
attained  her  eighteenth  year,  became  entitled  to  pay- 
ment of  her  uncle's  bequest.  It  was,  however,  allowed 
to  remain  in  the  executor's  hands  till  1816,  when  Joan 
Black  was  married  to  Robert  Haining,  and  then  its 
amonnt  (£600)  was  lent  out  by  the  executor  on  heri- 
table security  in  her  own  name,  and  for  her  exclusive 
behoof.  In  1818,  £100  of  the  bond  was  paid  up,  and 
in  1838  the  remaining  £500,  which  was  thereupon  de- 
posited in  the  Commercial  Bank  upon  a  receipt  taken 
in  Mrs  Haining's  name.  The  sum  remained  thus  de^ 
posited ;  and  the  marriage  haying  been  dissolved  in 
1839  by  the  death  of  Robert  Haining,  intestate  and 
without  issue,  a  competition  arose  between  John  Hain- 
ing, the  brother  of  the  deceased,  and  the  widow,  Mrs 
Haining, — ^the  former  insisting  that  the  £500  ibrmed 
part  of  the  moveable  estate  of  the  deceased,  and  the 
latter  claiming  it  as  her  exclusive  property. 

To  determine  the  preference,  the  present  multiple- 
poindtng  was  raised  by  the  Commercial  Bank. 

The  Lord  Ordinary  pronounced  an  interlocutor 
preferring  the  claim  of  Mrs  Haining,  and  stated  in  a 
note: 

**  1.  The  identity  of  the  s^n  m  aie^  with  the  sun  be* 
queathed  by  her  uncle  to  Mrs  Haining,  is  clearly  proved,  inde* 
pendently  of  the  admission  on  the  record,  by  her  competition  in 
this  multiplepoindiug.  2.  There  was  an  unquestionable  eaclu- 
lion  of  Xhe  jusjsaritit  in  so  far  as  this  sum  wis  concerned.    3. 
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And  there  is  notbinfi;  whatever  to  show  nnj  Intention  on  the 
part  of  the  wife  to  abandon  this  privilege,  and  to  make  the 
monej  a  part  of  the  goods  io  communiog." 

John  Haining  reclaimed.     At  advising, 

Lord  President I  have  no  difficulty.     The  claim  depends 

on  the  terns  of  the  bequest  in  Captain  Stothart's  settlement, 
and  to  these  terms  I  cannot  give  any  other  interpretation  than 
that  the  testator  meant  to  confer  the  sum  on  his  niece,  exciu- 
aive  of  any  right  or  claim  on  the  part  of  her  husband.  He  does 
not  use  the  common  legal  words — **  exclusive  of  the  jua  mo' 
rt/i  ;*'  bnr  he  uses  others  equivalent  to  them,  and  equally  clear 
and  intelligible.  It  is  impossible  to  adopt  the  idea  that  the 
words  have  merely  the  limited  effect  of  excluding  the  husband's 
curatorial  powers.  The  sum  bequeathed  remained  in  the  exe- 
cutor's hands  four  years  after  it  became  payable.  Then  the 
lady  married,  and  the  money  was  lent,  it  is  said  by  the  execu- 
tor, on  heritable  security  in  the  lady's  name.  Take  the  fact  to 
be  that  it  was  not  lent  by  the  executor  but  by  herself— still 
there  is  no  reference  to  the  husband ;  and  the  bond  is  taken 
in  terms  conformable  to  the  uncle's  will.  Then  the  bond  is 
paid  up,  and  the  amount  deposited  in  bank  in  the  lady's  name. 
The  money  is  thus  clearly  distinguished  as  the  proceeds  of  her 
uncle's  bequest ;  and  the  decisions  reported  by  Baron  Hume,  p. 
218,  show  that  no  act  of  the  husband  alone  could  alter  the  des- 
tination of  a  sum  thus  conveyed,  exclusive  of  the^us  mariti.  I 
am  clear  that  the  interlocutor  is  right. 

Lord  OiUi€9. — I  concur  entirely,  and  have  nothing  to  add. 
I  was  glad  to  find  the  decisions  in  Haron  Hume  ;  for  there  ap- 
peared some  room  for  doubt  as  to  the  effect  of  the  changes  which 
the  sum  had  undergone ;  but  these  decisions  appear  to  be  a  for- 
tiori  to  the  present  case. 

Lord  Mackenzie, — I  concur,  and  for  the  reasons  stated.  I 
may  only  add,  that  the  question  is  not  with  the  husband's  cre- 
ditors, but  his  heir,  and  that  the  widow's  right  might  have  been 
pleaded  much  higher.  Ac  the  utmost,  her  allowing  the  sum  to 
pass  into  the  husband's  hands  would  only  have  been  a  donatio^ 
and  as  such  was  liable  to  recal.  Here  the  wife  is  claiming  the 
money  ;  and  there  cannot  therefore  be  any  doubt  ife  to  the  fact 
of  revocation.  The  object  throughout  was  t(^ fulfil  the  uncle's 
intentions,  and  keep  the  money  from  the<'nusband*s  control. 
Had  he  defeated  this  intention,  he  would  liave  been  in  pessima 
Jide,  and  of  course  his  heir  could  not  have  been  pei^itted  to 
profit  by  it.  ^^ 

Lord  FulUrton, — I  also  concur,  |l)  the  ground,  ^rsf,  ^hat  the 
liusband's  right  was  excluded  by  the  testator ;  and,  secondly, 
that  the  sum  in  question  is  clearly  identified  with  that  which 
was  bequeathed.  The  cases  quoted  from  Baron  Hume  are  a  for* 
iiori,  and  prove  that  the  original  exclusion  of  the  husband's  right 
cannot  be  removed  without  an  express  consent  of  the  wife  to 
that  effect.  Here  there  is  nothing  of  the  kind,  but  a  great 
variety  of  circumstances  to  prove  the  contrary. 

The  Court  adhered. 

Lord  Ordinary,  Cockburn. — For  Mrs  Haining,  Tnglis ;  John 
Walker,  W.S.,  Agent, — For  John  Haining,  Wbigham;  John 

Jopp,   W.S  ,   Agent. — For  Commerciai  Bank,  M.  Bell B. 

Clerk [H.B.] 


24ehJune  1842. 
Second  Division. — (G.  D.  F.) 

No.  231. — Janet  Young  or  Steedman  and  Othehs, 
Suspendersj  v.  Alexander  MALCOuii  and  Otuebs, 
Jiespondents. 

Title  and  Interest  to  Sue — Trust — Society — Corporation — 
Pactum  Illicittim — Nobile  Officium — A  public  society,  deno- 
minated the  "  PrimC'  Gilt,'*  existed  in  Kirkuldy  for  upwards 
of  two  centuries^  and  the  funds,  which  arose  from  rates  levied 
on.  masters  and  mariners,  were  dedicated  to  the  support  of  the 
contributors  in  necessity,  and  their  widows,  ^c.  Owing,  it 
was  alleged,  to  difficulties  in  the  way  of  levying  any  longer  the 
rates  on  common  nartners,  and  other  causes,  the  managers  of 
the  society  called  a  meeting,  at  wAieA,  on  the  ground  that  it  was 
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a  private  society,  it  was  resolved  to  realise  the  property  of  the 
society,  and  to  divide  it  equally  among  the  members,  providing 
for  any  widows  on  the  fund,  but  refusing  to  recognise  the  right 
of  t/ie  mariners,  or  tliereafier  to  receive  their  rates.  .In  a  cort- 
joined  process  of  suspension,  reduction  and  declarator,  brought 
in  regard  to  these  proceedings,  at  the  instance  of  certain  wi' 
dows  on  the  fund,  and  common  mariners  who  had  long  contri" 
huted  their  rates — the  title  of  these  parties  to  sue  was  sustain* 
ed  by  the  Court,  and  interdict  granted  against  the  resolutions 
and  proceedings  of  the  managers ;  and  found  that  the  property 
in  possession  of  the  defenders  was  held  in  trust  fur  the  Prime  • 
Gilt,  and  the  persons  or  members  entitled  to  be  members  there" 
qf,  and  such  parties  as  may  hereafter  become  members,  or  as 
are  or  may  be  entitled  to  derive  support  or  assistance  from  its 
funds,  and  that  the  defenders  are  bound  to  denude  of,  and  con- 
vey the  property  of  the  society  in  trust  to  such  person  or  per- 
sons ca  the  Court  may  name,  and  in  such  terms,  and  under 
such  conditions  as  the  Court  may  hereafter  direct. 

There  has  existed  in  the  port  of  Kirkaldy  for  up- 
wards of  two  centuries,  a  public  society,  denominated 
the  «  Prime-Gilt,"  or  «*  Prime-Gilt  Box,"  similar  in  its 
objeets  and  origin  to  the  Trinity  House  of  Leith,  and 
other  such  institutions  in  various  ports  of  the  country. 
It  was  alleged  by  the  suspenders  in  the  present  action, 
that  it  originally  possessed  a  public  charter  or  Seal  of 
Cause,  which,  however,  no  longer  existed  ;  but  the  re- 
cords drew  back  to  1614,  from  which,  as  the  suspenders 
alleged,  the  purposes  of  the  society  were  sufficiently 
obvious.  They  averred,  that  for  upwards  of  two  cen- 
turies the  society,  as  empowered  by  their  Seal  of 
Cause,  levied  certain  rates  or  duties,  as  its  principal 
source  of  support,  from  the  wages  of  the  masters  and 
mariners  employed  in  vessels  at  the  port  of  Kirkaldy, 
whether  belonging  to  the  port  or  not,  or  whether  in  the 
foreign  or  coasting  trade  ;  and  these  rates  would  seem 
to  have  been  regelated,  declared  and  levied,  at  least,  as 
It  would  appear  at  one  time,  from  some  of  the  docu- 
ments produced  at  meetings  of  the  body,  described  to 
consist  of  '*  the  haill  maisters,  owneris  of  shipis,  sail- 
lers,  and  hyresmen  within  the  burghe."^  The  mode  of 
levying  was  said  to  be  this : — A  pass-book  was  gene- 
rally kept  for  each  vessel,  in  which  was  entered  a  se- 
parate and  distinct  statement,  for  each  voyage,  of  the 
names  of  the  officers  and  seamen,  and  the  sums  con- 
tributed by  or  deducted  from  the  wages  of  each  for  the 
Prime-Gilt  Box.  At  the  end  of  the  year,  these  sums 
were  paid  over  to  the  treasurer  of  the  fund,  who  do- 
queted  each  statement  in  the  book.  In  these  entries 
the  duty  or  levy  was  called  "  poors'  money."  In  some 
instances,  8d.  per  pound  was  levied  on  wages, — at 
other  times,  4d. ;  but  in  1827-8,  when  the  present 
cause  of  action  arose,  the  rate  stood  at  6d.  per  pound. 
Strangers — ^that  is  to  say,  mariners  not  residing  at  the 
port — ^were  assessed  in  half  the  ordinary  dues  ;  and  it 
was  averred  that  the  Lords  of  the  Admiralty,  before 
settling  with  the  owners  of  vessels  belonging  to  the 
port,  who  had  been  employed  by  their  Lordships,  re- 
quired evidence  that  these  rates  had  been  paid.  In 
regard  to  the  objects  of  the  institution  for  which  these 
rates  were  collected  and  paid  into  the  "box"  of  the 
society,  the  suspenders  alleged  that  the  object  was 
principally  for  the  support  (at  the  sight  of  the  box- 
master,  according  to  certain  rates)  of  old  and  disabled 
seamen, — ^tbeir  widows  and  orphans, — and  the  relief  of 
shipwrecked  mariners, — and  sometimes  also  charity 
was  bestowed  from  the  box  on  kindred  subjects  of  ne- 
cessity which  were  worthy  of  support ;  but  the  funds 
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were  never  diverted  from  these  objects,  nor  applied  to- 
wards the  personal  use  of  any  of  the  managers,  unless 
in  a  state  of  helplessness,  &c.  The  surplus,  after 
meeting  the  demands  of  charity,  was  invested,  from 
time  to  time,  in  the  purchase  of  heritage ;  and  from 
some  of  the  productions,  it  would  appear  that  the  titles 
had  been  taken  to  the 

"  present  boxm'  of  the  Prime-Oilt  Boi  of  Kirk',  for  himfelf 
and  in  name  of  the  remanent  maaters,  mariners,  and  owners  of 
the  ships  within  the  said  burgh,  and  the  said  masters,  mariners 
and  owners,  for  themselves,  and  as  managers  for  the  poor  of  the 
Priroe-Gilt  Box." 

In  the  course  of  time,  the  property  and  effects  of  the 
society  were  said  to  have  accumulated  to  the  amount 
of  several  thousand  pounds. 

It  did  not  appear  from  the  statement  of  the  suspen- 
ders who  the  parties  were  who  were  entitled  to  enter 
the  society  as  members,  nor  the  exact  rule  according 
to  which  support  was  distributed ;  for,  besides  the  want 
of  any  copy  of  the  charter,  which  was  said  to  bave 
been  lost,  there  was  no  copy  of  the  regulations  or  ar-  ^ 
tides  under  which  the  management  had  proceeded. 

In  1827,  the  parties  who  were  then  in  the  management 
entered  into  a  deed  or  contract,  by  which  they  agreed 
to  remodel  the  society,  thenceforward  to  be  carried  on 
as  a  new  society.  By  it  they  declared  that  the  par- 
ties who  then  subscribed  the  contract  were  to  be  the 
constituent  members ;  and  also,  that  for  the  future  the 
association  should  consist  exclusively  of  shipowners 
and  shipmasters  residing  in  the  port ;  and  by  a  subse- 
quent resolution,  they  transferred  the  whole  funds  and 
property  of  the  **  Prime-Gilt*'  over  into  the  possession 
of  the  new  body,  for  answering  its  purposes.  It  was 
also  provided,  that  with  the  exception  of  parties  re- 
ceiving aid  at  the  time,  as  to  whom  the  society  re- 
served to  itself  a  right  to  reduce  or  alter  the  allowance 
if  they  saw  fit,  no  parties  were  to  be  entitled  to  aid  ex- 
cept members,  their  widows  and  orphans,  and  that  the 
funds  should  be  wholly  applied  in  providing  for  them, 
with  the  exception  of  such  sums  as  might  be  paid  to 
shipwrecked  seamen. 

The  suspenders  alleged  that  this  step,  which  was 
taken  under  pretext  of  remodelling  the  society,  had 
the  effect,  in  reality,  of  entirely  altering  and  setting  at 
nought  the  old  constitution :  That  it  was  agreed  to 
without  any  notice  to  the  parties  interested,  many  of 
whom  were  abroad,  and  that  it  entirely  limited  the  per- 
sons who  were  entitled  to  be  connected  with  the  so- 
ciety. After  the  above  procedure,  the  managers  then, 
as  the  suspenders  averred,  in  furtherance  of  their  own 
purposes,  and  by  resolutions  adopted  in  December 
1838,  cut  off  all  parties,  but  without  notice  from  the  so- 
ciety, who  were  in  arrear.  In  consequence  of  this  step, 
the  association  came  to  be  reduced  to  eight  in  number ; 
two  of  whom,  Messrs  Brown  and  Mackie,  are  since  dead. 
The  remaining  parties,  several  of  whom  only  lately  came 
to  be  introduced  into  the  society,  were — Alexander 
Malcolm,  the  box-master ;  his  son,  John  Malcolm ;  his 
brother-in-law,  George  Oliphant;  Robert  Tod,  Oli- 
phani's  nephew ;  Thomas  Bell,  Tod's  brother-in-law  ; 
John  Bell,  son  of  Thomas  Bell,  and  Tod's  nephew ; — 
Malcolm  senior  and  George  Oliphant  being  married  to 
sisters. 

After  these  measures,  the  parties  now  in  the  ma- 
nagement were  proceeding  to  realise  and  sell  the  pro- 


perty and  effects  of  the  society,  for  the  -declared  pur- 
pose of  winding  up  and  apportioniog  the  fund  among 
themselves.    In  consequence  of  this  the  snspendos — 
who  are  widows  who  had  been  receiving  i^id  fh>tii  the 
society,  and  mariners  who  had  contributed,  as  they  al- 
leged, for  a  great  length  of  time,  but  whom  the  respon- 
dents refused  any  longer  to  recognise,  or  to  receive 
their  rates, — ^feeling  themselves  aggrieved  by  the  pro- 
ceedings of  the  respondents,  presented  this  note  of  sus- 
pension, in  which  they  prayed  the  Court 
**  to  suspend  the  proceedings  complained  of,  and  to  interdict, 
prohibit  and  discharge  the  said  respondents  from  dissolving  the 
said  Prime- Gilt  Box  Society,  and  from  selling  or  disposing  of 
the  property  belonging  to  the  said  Prime-Gilt  Box  or  Piimc- 
Gilt  Box  Society ;  as  also  from  appropriating,  dividing,  or  other- 
wise  disposing  of  the  property,  funds  and  effects  of  the  said 
Prime-Gilt  Box,  to  the  private  and  personal  ase  and  benefit  of 
the  respondents  as  individuals.*' 

In  their  answers  the  respondents  did  not  deny  that 
the  *<  Prime-Gilt"  had  existed  for  upwards  of  two  cen- 
turies, and  that  from  the  funds  in  the  haiKb  of  the 
managers,  received  very  much  in  the  way  pointed  out 
by  the  suspenders,  charity  was  bestowed  on  a  variety 
of  objects  ;  but  it  was  denied  that  the  society  was  ever 
incorporated,  or  possessed  a  Seal  of  Cause»  or  that,  like 
certain  benefit  societies,  its  funds  were  held  excluaiTely 
for  the  objects  set  forth  by  the  suspenders.     In  illus- 
tration of  this  they  adduced  from  the  extracts  in  pro- 
cess various  instances  where  the  funds  had  been  ap- 
plied to  objects  which  were  not  of  a  charitable  nature. 
It  was  also  denied  that  common  sailors  were  ever 
considered  as  constituent  members,  though  it  was  ad- 
mitted that  they  contributed  to  the  funds ;  bat  it  was 
said  that  these  contributions  were  levied  by  the  masters 
of  their  own  accord,  for  the  poor,  and  not  under  any 
authority  of  the  society  for  its  behoof;  and  that  latterly 
the  subject  had  given  rise  to  misunderstandings  with 
the  mariners,  who  refused  any  longer  to  allow  of  any 
such  deductions.     The  respondents .  averred  tliat  the 
society  was  entirely  private,  and  entitled  to  manage 
its   own  concerns  by  any  rules  or  r^ulations  they 
thought  proper ;  and  that  from  time  to  time  it  had  been 
suggested  that  a  new  constitution  should  be  adopted. 
Thus,  in  1786,  it  was  stated  that  the  society  had  re- 
mitted to  the  box-master  and  three  other  members  to 
draw  up  a  new  form  of  laws  ;  that  this  was  not  done; 
but  the  subject  was  renewed  from  time  to  time,  till 
at  last,  in  1826,  it  was  resolved,  instead  of  applying  to 
Parliament,  which  had  been  in  contemplation,  that  the 
society  should  be  regulated  by  private  laws,  and  they 
accordingly  appointed  a  committee  to  prepare  a  set  of 
laws  for  consideration.     New  laws  were  -accordingly 
adopted,  and  after  due  intimation,  as  th0  respondents 
averred,  received  the  approbation  of  the  whole  consti- 
tuent members,  being  eleven  in  number.     Thereafter, 
in  1839,  at  a  general  meeting  of  the  body,  five  out  of 
the  eight  members  then  constituting  the  society,  agreed 
to  wind  up  the  concern,  and  to  reidise  and  divide  the 
funds  among  the  remanent  members ;  and  this,  the  re* 
spondents.  also  averred,  was  resolved  upon  after  doe 
intimation  to  all  parties.     They  stated  that  they  neTer 
intended  to  deprive  any  of  the  comptainera  who  deriv- 
ed benefit  from  the  funds. or  property  of  the   late  as- 
sdbiation,  at  the  date  of  dissolution,  of  any  of  their 
rights  or  privileges ;  and  on  the  contrary,  by  their  re- 
corded resolutions,  the  respondents  reserved  to  widows 
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and  all  others  the  full  benefit  derivable  by  them  from 
the  funds  of  the  association.  From  these  resolutions 
the  respondents  had  no  intention  of  departing ;  and 
they  would  amply  secure  to  these  parties  the  whole 
benefit  which  they  could  have  derived  from  the  funds 
of  the  association  had  it  remained  undissolved.  This 
might  be  done  in  various  ways ;  and,  inter  aliOf  by 
purchase  of  annuities  from  insurance  associations,  or 
the  National  Security  Savings  Bank.  The  respondents 
stated  their  readiness  to  secure  the  rights  of  these 
parties  at  the  sight,  and  to  the  satisfaction  of  the  Court. 

The  ^nspenders pleaded — I.  As  the  respondents  hold 
the  property  of  the  Prime- Gilt  Box  Society  as  trustees 
in  trust,  not  merely  for  the  present  members,  but  also 
for  all  those  who  may  have  claims  on  the  society,  or 
are  entitled  to  become  members  thereof,  atiy  attempt 
to  dissolve  the  society,  and  to  appropriate  its  funrls 
among  the  respondents  individually,  is  illegal,  and 
ought  to  be  interdicted.  2.  tn  respect  they  are  now 
endeavouring  to  sell  the  property,  with  a  view  to  the 
illegal  and  unjust  appropriation  of  its  funds  among 
themselves  as  individuals,  there  are  sufficient  grountls 
for  Interdicting  the  sale.  3.  The  Prime-Guild  or  Gilt- 
Box  is  an  incorporation,  and  its  constituent  members 
are  not  merely  masters  but  mariners.  Its  object  is  the 
provision  of  poor  and  disabled  seamen,  and  the  widows 
and  orphans  of  mariners,  with  casual  support  of  ship- 
wrecked sailors;  and  its  funds  and  property  having 
been  realised  by  rates  leviable  for  these  specific  uses, 
csannot  be  legally  diverted  by  Its  managers  into  sources 
of  individual  gain.  4.  The  change  in  the  constitution 
and  purposes  of  the  society  in  1 828,  whereby  common 
seamen,  from  whose  earnings  contributions  had  been 
exacted,  and  for  whose  benefit  the  society  was  mainly 
intended,  were  excluded,  was  unwarrantable  and  illegal ; 
and  all  of  them  have  now,  as  before,  a  common  interest 
in  insisting  for  the  continuance  of  the  society,  and  in 
preventing  the  gross  misapplication  of  its  funds  contem- 
plated by  the  respondents.  5.  All  and  each  of  the 
complainers  haVe  k  sufficient  interest  to  insist  in  the 
present  proceedings  ;  and,  as  some  of  the  complainers 
are  present  claimants  on  the  fund,  the  respondents  are 
expressly  debarred,  by  the  present  regulations  of  the 
society,  from  dissolving  it  without  their  consent  in 
writing. 

The  respondenta  pleaded — 1.  The  Prime-Gilt  Box 
Aissociation  was  not  a  corporation ;  nor  was  it  by  any 
law,  public  or  private,  declared  to  be  a  society  of  per- 
petual succession  or  endurance.  2.  The  members  of 
the  association  had  ample  power  to  make  the  deed  of 
182S;  and  the  regulations  and  stipulations  contained 
in  that  deed  were  valid  and  binding  until  altered  by 
the  members.  3.  The  constituent  members  of  the  as- 
sociation had  full  power  to  dissolve  it,  to  convert  the 
Joint  property  into  money,  to  satisfy  and  provide  for 
pajment  for  all  debts  and  obligations  existing  against 
the  association,  ami  to  divide  the  residue  among  the 
members.  4.  The  complainers  not  being  members, 
have  no  title  to  object  to  the  dissolution  of  the  associa- 
tion ;  nor  did  the  21st  article  of  the  contract  of  1H2S 
veffi  ia  persons  having  merely  sljus  erediti  in  the  funds 
S  right  to  ol(|eei  to  the  dissolution  of  the  association, 
and  the  sale  of  its  properly^  on  the  grounds  now  main- 
tained by  the  complainers.  5.  Neither  have  the  com- 
platnexi  ^y  proper  or  legitimate  interest  to  6h^ct  to 


the  re8pondents'  resolution  of  January  1839)  seeing 
that  the  full  rights  of  parties  deriving,  or  entitled  to 
derive,  benefit  from  the  funds  or  property  of  the  asso- 
ciation at  the  date  of  dissolution,  are  thereby  preserved 
entire  and  uninjured.  6.  The  complainers  are  not  en- 
titled to  found  on  alleged  grievances  of  persons  who 
are  not  complainers  or  parties  to  the  present  suit* 

The  suspenders  also  raised  a  summons  of  reduction, 
which  was  held  as  repeated  in  tlie  process  of  suspension, 
for  the  purpose  of  setting  aside  the  resolutions  and  pro-" 
ceedings  in  reference  to  the  dissolution  of  the  Prime- 
Gilt,  and  the  constitution  of  the  new  society,  and  also 
of  the  titles  to  certain  heritage  made  up  in  the  persons 
of  the  new  society*  The  reasons  of  reduction  were 
much  of  the  same  description  as  the  pleas  stated  in 
the  suspension ;  but,  combined  with  the  reduction,  they 
concluded  that  it  should  be  declared, 

"  that  the  pursuers  are  not  in  any  respect  bound  thereby  (i.  e. 
the  new  constitution),  but  are  entitled  Co  all  the  rights,  privi- 
leges, emoluments,  and  benefits  arising  to  them  as  members, 
widows  of  members,  and  contributors  to  the  funds  of  the  said 
Prime-Gilt  Box,  as  if  the  said  pretended  contract,  laws  and 
regulations,  and  minutes,  and  resolutions,  had  never  been  made 
or  entered  into ;  and  that  the  defenders  hold  the  property  of 
the  Prime-Gilt  Box  as  trustees,  in  trust,  not  merely  for  the 
present  members,  but  also  for  all  those  who  may  have  claims 
on  the  society  or  incorporation,  or  are  entitled  to  become  mem- 
bers thereof:  That  the  said  society  is  still  subsisting  for  the 
purposes  for  which  it  was  originally  instituted,  and  is  not  dia^ 
solved,  or  in  any  way  put  an  end  to }  and  that  its  funds  and  pro* 
petty  are  applicable  to  these  original  purposes,  and  not  to  the 
private  or  personal  benefit  of  the  defenders." 

The  Lord  Ordinary  pronounced  the  following  infer** 
locutor; 

"  29th  January  1842 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  conjoined  processes,  sustains  the  title 
of  the  pursuers,  and  decerns :  In  th«  suspension,  sustains  the 
reasons,  and  declares  the  interdict  perpetual :  In  the  dechirator 
declares,  reduces  and  decerns,  in  terms  of  the  libel :  Finds  the 
defenders  liable  in  expenses ;  allows  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  the  same  to  the  auditor  to 
tax  and  to  report. 

"  Note The  Lord  Ordinary  is  not  satisfied  that  this  is  a 

corporation  ;  but  be  is  clear  that  it  is  a  society,  with  funds  pro-, 
vided  for  a  permanent  object,  of  which  funds  the  defenders  are 
the  trustees,  and  that  they  cannot  appropriate  these  funds  to 
themselves. 

.  "  The  precise  origin,  and  purpose,  and  first  constitution  of 
the  society,  seem  to  be  lost  in  tlie  obscurity  of  antiquity ;  but 
throughout  all  the  irregularities  of  above  two  centuries,  it  is 
clear.  Is/,  That  one  great  object  has  always  been,  to  provide 
for  the  relief  of  the  poor  sailors  of  Kirkaldy,  and  their  families  : 
2d,  That  the  contributions  have  alone  been  made  and  taken  for 
this  particular  purpose,  not  merely  for  the  relief  of  the  contri* 
hutort,  or  of  exiting  sailors,  but  for  the  formation  of  a  fund  for 
the  relief  of  thU  clase  of  persont  in  all  time  coming :  Sd,  That 
though  some  of  this  cl^ss  ipay  have  formed  themseWes  into  what 
they  called  a  society  or  incorporaton,  still,  quoad  the  fund,  they 
have  always  been,  and  now  are,  mere  trustees. 

**  The  substance  of  what  these  trustees  (the  defenders)  have 
lately  done  or  attempted  is,  that  they  have  first,  by  certain  new 
rules  in  1828,  narrowed  the  number  of  the  society,  till  at  last 
it  is  composed  solely  of  them  six  selves — so  related  as  to  be 
almost  one  family.-^nd  that,  then,  they  have  divided  the  whole 
£3000  of  which  the  stock  consisu,  by  each  uking  £SfOO  ia 
himself. 

^ly'A*court  of  justice  cannot  support  the  managers  of  a  ehari- 
taole  fund  in  so  bold  an  experiment. 

**  It  ts  heeanse  tke  Lord  Ordinary  holds  this  to  be  the  cor- 
rect view  of  the  nature  of  the  institution,  that  be  thinks  that  all 
the  pqrsuers  have  a  good  title. 

The  title  of  the  five  widows  Yvb»«s  ttctualfy  mi  prtuMt  «i< 
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nuitanti  on  theJUnd,  is  clear.  Ha?e  these  annuitants  no  title 
to  object  to  the  destruction  of  a  fund  created  partly  for  theirre- 
lief  ?  It  is  said  that  their  interest  has  been  secured,  and  that  if 
it  be  not  adequately  secured,  the  defenders  are  ready  to  do  so 
to  the  satisfaction  of  this  Court:  but  so  long  as  they  are 
alarmed,  they  hare  a  title  to  complain.  The  very  admission  that 
the  Court  may  control  their  alleged  security,  is  a  recognition  of 
their  title  to  seek  the  Court's  protection.  And,  moreover,  they 
have  a  title  and  interest  to  have  the  fund  preserved,  liable  to 
increase.  Future  contributions  may  raise  it,  and  thus  augment 
their  annuities ;  but  the  defenders  prevent  this  for  ever,  for  they 
dissolve  the  society. 

*'  Then  there  are  six  or  seven  sailors,  who,  it  is  admitted,  did 
at  one  time  belong  even  to  the  society,  but  who,  the  defenders 
say,  were  justly  expelled  from  failure  to  pay  thnr  dues.  The 
facts  as  to  these  expulsions  are  disputed ;  but  that  of  Captain 
Beveridge,  who  got  no  notice,  is  clearly  very  questionable.  But 
let  all  these  expulsions  be  assumed  to  be  legal,  still  they  were  only 
expulsionsyrom  the  iodetif.  These  persons,  being  sailors  who 
had  long  contributed,  are  of  the  class  fur  the  relief  of  which  all 
the  contributions  were  taken,  and  they  are  entitled  to  object  to 
their  misapplication. 

**  The  four  seamen's  widows  are  in  a  similar  position.*' 

The  respondents  presented  a  reclaiming  note  of  a 
qualified  nature,  praying  the  Court 

**  to  alter  the  foregoing  interlocutor,  in  so  far  as  it  relates  to  se* 
▼eral  title-deeds  of  heritable  property  libelled,  the  resolution  of 
38: h  December  1827,  and  the  laws  and  regulations  of  the  so- 
ciety of  1828,  specified  in  the  summons  of  reduction  ;  and  also 
in  so  far  as  the  defenders  are  found  personally  liable  in  the  ex- 
pennes  of  process ;  to  assoilxie  the  defenders  from  the  conelnsions 
of  the  action,  so  far  as  regards  these  title-deeds,  resolutions  and 
laws ;  and  to  find  the  expenses  of  process  payable  out  of  the 
funds  of  the  Society." 

*  The  Court  pronounced  this  interlocutor: 

"  Of  consent,  vary  the  interlocutor  reclaimed  against,  so  far 
as  it  might  be  held  to  reduce  and  annul  in  toto  the  titles  to  the 
properties  libelled;  and  find  that  the  writs  and  titles  called  for 
are  valid  and  subsisting,  to  the  extent  that  they  are  necessary 
for  supporting  the  feudal  rights  standing  in  the  persons  of  the 
defenders,  or  of  vassals  holding  of  them :  But  find  that  the 
whole  property  of  the  society,  heritable  and  moveable,  is  held 
in  trust  for  the  society,  called  the  Prime- Oilt  Box  of  Kirkaldy, 
and  the  parties  now  members  are  entitled  to  be  members  there- 
of, and  such  parties  as  may  hereafter  become  members,  or  as 
are  or  may  be  entitled  to  derive  support  or  assistance  from  its 
funds ;  and  that  the  defenders  are  bound  to  denude  of,  and  con- 
vey the  property  of  the  society  in  trust,  to  such  person  or  per- 
sons as  the  Court  may  name,  and  in  such  terms,  and  under  such 
conditions  as  the  Court  may  hereafter  direct :  Quoad  ultra,  re- 
fuse the  reclaiming  note,  and  remit  to  the  Lord  Ordinary  to 
hear  parties  farther,  and  make  the  necessary  inquiries  with  a 
view  to  the  adjustment  of  the  rights  of  parties,  in  consistency 
with  the  nature  and  purposes  of  the  institution  and  its  altered 
circumstances :  Find  the  defenders  liable  in  additional  expenses ; 
allow  an  account,"  &c. 

Authority  for  Respondents Prestonpans,   10th  February 

1801. 

Lord  Ordinary,  Cockburn. — Act,  A.  Anderson,  Patton ;  II. 
Tod,  W.8.,  Agent — Alt,  Dean  of  Faculty  (Wood),  Hector; 
W.  Pollock,  S.S.C.,  Agent N.  Clerk [Q.  D.  F.] 


25th  June  1842. 
Sbcono  Division (O.D.F.) 

No.  2.32. — Thb  Rev.  David  Dbwah  and  Otheks, 
PurtuerSf  v.  The  Rev.  John  Cruickshark  and 
Others,  Defenders. 

Proeeia — Expenses — Suspension  and  Interdict — Church-^Im- 
pMcd  Condition  ~TV%ere  a  party,  duly  cited  im  a  proeeeg  of 
wmepenwion  and  interdict,  allowed  the  interdict  obtained  therein 
M  mUenee  agmi$ut  him  to  become  final^  and  the  euepender  did  not 


ask  expenses,  but  the  respondent  afterwards  brought  a  rtduc- 
tion  of  the  process  and  whole  procedure — Held  that  the  defen* 
der  in  the  reduction  (the  suwpender)  waa  not  bound  to  go  into 
the  merits  of  the  reduction  till  the  pursuer  paid  him,  in  the 
first  place,  the  expenses  he  had  incurred  in  the  process  of  euo- 
pension :  the  ground  of  decision  apparenthf  being,  thai  it  waa 
to  be  implied  that  the  claim  for  expenses  which  the  respondent 
passed  from,  waa  relinquished  only  on  condition  that  the  inter' 
diet  was  to  be  obeyed — not  challenged, 

The  pursuers,  who  are  the  minority  of  the  Presby- 
tery of  Stratbbogie,  brought  the  present  action,  calling 
for  reduction  of  the  procedure  in  the  application  for  sus- 
pension and  interdict  presented  by  the  defenders,  who 
are  the  majority  of  said  Presbytery,  the  interdict  in 
which  became  final  by  interlocutor  of  Lord  Cuning- 
hame,  dated  17th  March  1840.  The  proceedings  in 
this  suspension  are  fully  reported  previously ;  and  it 
appears  that  the  suspenders  were  paid  the  expenses 
incurred  by  them,  as  decerned  for — (see  ante.  Vol.  XXL 
pp.  249,  344.)  The  pursuers  also  called  for  reduction 
of  the  procedure  following  on  a  second  note  of  suspen- 
sion and  interdict,  presented  by  the  same  parties  on 
nth  June  1840  (advised  11th  July  1840),  and  which 
also  bad  become  final — (see  ante^  Vol.  XII.  p.  635.) 
It  appeared  that  the  Lord  Ordinary  in  this  case  passed 
the  note,  on  which  the  interdict  afterwards  became 
final,  and  of  consent  found  no  expenses  due.  The 
grounds  of  the  present  reduction  were,  that  the  pro- 
ceedings were  in  absence,  and  also,  that  the  Court  had 
no  jurisdiction  in  the  matters  raised  by  the  several 
suspensions. 

The  defenders  lodged  preliminary  defences  to  the 
action,  in  which  they  set  forth,  that  the  pursuers  were 
duly  cited  as  parties  to  the  proceedings  in  the  Bill- 
Chamber  and  the  Court,  the  interlocutors  and  decrees 
in  which  are  now  brought  under  reduction.  Tliey 
made  no  appearance,  but  allowed  those  interlocutors 
and  decrees  to  be  pronounced  in  absence.  The  defen- 
ders accordingly  maintained,  that  before  the  pursoers 
could  be  heard  upon  the  grounds  of  the^iresent  action, 
or  require  the  defenders  to  satisfy  the  production,  they 
must,  in  conformity  with  the  established  rule  of  prac- 
tice, pay  the  whole  of  the  expenses  incurred  by  the 
defenders  in  the  Bill- Chamber  and  the  Court,  in  the 
proceedings  complained  of :  Smyth,  9th  March  1826; 
4  Shaw,  397.  So  soon  as  this  should  be  done,  the 
defenders  would  then  satisfy  the  production,  and  state 
their  defences  on  the  merits  of  the  reduction. 

A  supplementary  reduction  of  certain  other  interlo- 
cutors was  brought  by  the  pursuers,  and  supplementary 
defences  applicable  to  it  was  also  lodged,  but  as  the 
judgment  of  the  Inner-House  does  not  refer  to  this 
latter  procedure,  it  is  unnecessary  at  present  to  refer 
to  it. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*\3d  March  1842 The  Lord  Ordinary  having  beard  the 

parlies  on  the  dilatory  defences,  repels  the  defence  against 
the  original  action,  and  also  repels  the  defence  against  the  anp- 
plemeniary  action,  in  so  far  as  it  is  dilatory,  reserving  it»  quoid 
ultra,  to  be  di«cusped  along  with  the  merits. 

*'  Note, — The  eapenses  sought  for  froio  the  puTsoert,  before 
they  be  allowed  to  proceed  with  the  original  action,  were  in- 
curred in  two  suspensions,  in  wbtcb,  though  personally  cited, 
the  pursuers  made  no  appearance. 

**  Now,  it  is  admitted  that  the  expenses  under  one  of  the«c 
have  been  paid,  and  the  Lord  Ordinary  is  of  opinioa  that  the 
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defenders'  claloi  for  the  expenut  nnder  the  other  m  exriaded 
by  the  termi  of  the  last  interlocutor  under  that  tuspenslon  (17th 
Mareh  1840),  which,  '  ofcatueni  of  the  nupemder8,find$  no  ex- 
penns  due. ' 

"The  defenden,  after  thus  declining  to  take  expensea,  and 
getting  it  fixed  against  themselves  that  none  were  due,  and  pot- 
siblif  allowing  thereby  the  pursuers  to  continue  absent,  cannot 
be  allowed  to  claim  expens«s  now ;  no  more  than  if  these  ex- 
penses had  been  found  due,  and  on  their  own  motion,  modified, 
they  could  now  claim  a  larger  sum. 

**  Whether  there  be  or  be  not  anything  in  the  defence  against 
the  supplementary  summons,  the  Lord  Ordinary  does  not  say. 
But  he  is  clear  that  there  is  nothing  that  is  properly  dilatory." 

The  defenders  reclaimed,  stating,  that  the  expenses 
which  they  now  demanded  were  those  incurred  in  the 
second  suspension,  in  which,  of  consent,  the  Lord  Or- 
dinary had  found  none  due.  They  argued,  that  their 
meaning  was,  that  they  consented  at  the  time  not  to 
ask  expenses  provided  the  respondents  (present  pur- 
suers) obeyed  the  interdict,  and  nothing  else ;  and  that 
it  must  be  implied  as  a  condition,  that  since  they  re- 
fused to  obey  it — ^tbat  is  to  say,  as  they  had  now 
brought  it  under  challenge — ^tbey  could  only  be  allow- 
ed to  do  so  by  paying  the  costs  as  a  penalty. 

The  Court 

*'  Recal  the  interlocutor  complained  of,  and  sustain  the  dila- 
tory defence  in  the  original  action  of  reduction :  Find  the  defen* 
ders  entitled  to  the  expenses  incurred  in  the  discussion  of  the 
matters  brought  under  review  by  their  reclaiming  note ;  and  allow 
the  account,'*  &c 

Lord  Ordinary,  Cockburn Act.  R.  Bell,  Moncreiff ;  William 

Toung,  W.S.,  Agent — Alt.  Whigham,  Pyper;  A.  Peterkin, 
S.S.C.,  Agent T.  Cierk [G.D.F.  | 

29th  June  IS42. 
FiasT  DivisioK.— (H.  B.) 

No.  233. — John  Black,  Claimant  and  RespoTideni, 
V,  Daniel  M'Fablane,  Claimant  and  Advocator* 

Debtor  and  Creditor — Account— Sobmission — Cireumstancet  in 
which  a  cierk  to  a  Muhmiesion  obtained  full  payment  of  his  aC' 
cotmi  out  of  a  fund  consigned  by  one  only  of  the  submitters. 

Daniel  M'Farlane  and  Hugh  Cameron  entered  into  a 
submission  to  Thomas  Carmichael  and  Thomas  Aitken. 
The  submission  expired  without  any  decree-arbitral 
having  been  pronounced,  and  John  Black,  who  had 
jacted  as  clerk  to  the  submission,  claimed  payment  from 
the  submitters  of  his  account,  amounting  to  £28.  4.  4^. 
Payment  being  refused,  and  Black  having  arrested 
M'Farlane's  funds,  it  was  agreed  to  submit  the  account 
to  the  original  arbitrators — M'Farlane  consigning  £28 
in  their  hands  to  await  their  decision,  and  Black  dis- 
charging the  anestment  of  his  funds.  The  submission 
having  fallen,  the  arbitrators  brought  a  multiplepoind- 
ing,  in  which  they  called  M'Farlane  and  Black  as 
claimants,  and  consigned  the  £28  as  the  fund  in  medio. 

Black  pleaded,  that  the  fund  in  medio  was  his  pro- 
perty, in  respect  that  it  had  been  consigned  for  the 
special  purpose  of  liquidating  his  account ;  and,  more 
particularly,  that  he  had  discharged  his  arrestment  on 
the  faith  that  it  had  been  consigned  for  his  behoof. 

M^Fwrlaxie  pleddedj  that  he  was  entitled  to  repetition 
of  the  consigned  money  (the  object  of  consignation 
having  been  frustrated),  or  at  least,  that  as  Cameron 
was  equally  liable  for  the  account,  he  could  not  be  de« 
cemed  against  for  more  than  his  share. 

The  Sheriff  preferred  Black;  and  M'Farlane  having 


advocated,  the  Lord  Ordinary  pronounced  the  follow- 
ing interlocutor : 

*'  I5th  March  1842 — The  Lord  Ordinary  having  beard  coun. 
sel  in  this  advocation,  and  thereafter  considered  the  record  and 
whole  process,  approves  of  the  interlocutor  of  the  SberiflT,  and 
remits  the  cau»e  aimpliciter  to  the  Inferior  Court ;  finds  the  re- 
spondent entitled  to  expenses,  as  the  same  may  be  taxed  by  the 
auditor,  and  decerns. 

**  Note. — The  Lord  Ordinary  has  no  doubt  of  the  soundness 
of  the  Sheriff's  judgment. 

^  '*  The  only  plea  on  the  part  of  the  advocator  which  at  first 
sight  seems  plausible  is,  that  a  fund  belonging  to  M*Farlane,  as 
an  individual,  has  been  adjudged  by  the  Sheriff  to  the  crttditor 
of  a  partnership  of  which  be  was  a  member,  while  Cameron,  the 
other  partner,  against  whom  be  has  relief,  was  no  party  to  the 
action  in  the  Inferior  Court. 

"  But  the  answer  made  seems  to  be  quite  satisfactory,  Air 
Black,  the  respondent,  had  at  one  time  an  ordinary  action  against 
both  parties.  On  that  libel  he  raised  arrestment,  and  atrached 
M*Farlane's  funds.  Thereafter,  M*Furlane,  by  himself  alone, 
consigned  the  fund  in  the  hands  of  the  raisers  of  the  multiple- 
poinding,  and  empowered  them  to  decide  on  Mr  Black  the  re- 
spondent's claim.  As  they  differed  in  opinion,  and  gave  no 
decision,  no  other  course  could  be  followed  than  that  taken  here, 
viz.,  to  bring  a  process  of  multiplepoinding  to  try  Black's  right 
to  the  consigned  fond.  In  such  a  case,  it  seems  clear  that 
M'Farlane,  the  consigner,  was  bound  to  take  the  same  placis 
and  onus  in  the  process  that  he  previously  undertook  in  the 
submission,  and  to  meet  the  respondent  singly,  in  so  far  as  he 
chose  to  oppose  his  claim. 

"  The  Lord  Ordinary's  idea  is  this: — The  fund  in  medio,  by 
depositation  with  the  arbiters,  was  specially  appropriated  (o  Mr 
Black's  claim,  as  clerk  of  a  prior  submission,  if  be  had  any  legal 
claim  under  his  action.  The  latter  point  was  referred  to  the 
arbiters ;  and  when  they  declined,  or  could  not  agree  upon  if, 
the  claim  must  be  determined  by  the  law.  The  respondent 
could  never  be  deprived  of  his  preference  over  a  fund  deposited 
for  his  behoof,  in  consequence  of  tt  discharged  arre$tment,  unless 
his  claim  itself  was  found  to  be  competently  extinguished. 

"  The  advocator  pleads,  that  it  is  hard  his  funds  should  be 
taken  in  payment  of  a  company  debt,  without  his  getting  any 
contribution  from  his  copartner.  But  if  the  advocator  nisbes 
relief  against  his  copartner,  he  must  just  secure  that  in  the  same 
way  he  would  have  done  if  the  arbiters  bad  decided  against  bins 
in  the  submission.  He  must  then  have  raised  an  action  of  re- 
ft'^/'against  Cameron,  and  he  is  not  put  to  more  hardship  by  the 
proceedings  in  this  process.  It  appears  that  Cameron  resides 
beyond  the  jurisdiction  of  the  Sheriff,  and  it  possibly  might  have 
required  a  process  before  the  Supreme  Court  to  have  had  him 
and  the  advocator  competently  cited  in  the  same  action.  That 
would  have  been  an  oppressive  step  for  the  respondent  to  take 
unnecessarily  ;  and  accordingly,  it  does  not  appear  that  the  ad- 
vocator insisted  in  limine,  in  the  present  action,  that  Cameron 
should  be  cited.  If  he  had,  the  plea  does  not  seem  well  founded. 
*'  On  the  merits  of  the  case,  as  well  as  the  form,  the  Lord 
Ordinary  is  of  opinion  that  the  judgment  of  the  Sheriff  is  well 
founded.  He  cannot  have  a  doubt  that  the  clerk  of  a  submis- 
sion, which  lapses  by  an  irreconcilable  difference  between  the 
arbiters,  or  from  any  other  cause  not  imputable  to  the  clerk,  has 
a  legal  claim  against  the  parties  for  bis  professional  labour  and 
expenses,  and  no  grounds  are  assigned  in  the  record  for  holding 
that  claim  as  not  maintainable  in  the  present  case." 

M'Farlane  reclaimed*  bat  the  Court  adhered. 

Lord  Ordinary,  Cuninghame. — For  John  Black,  Solid tor« 
General  (M'Neill),  Mac&rhne;  John  Duncan,  W.S.,  Agent, 
.^For  Daniel  M'Farlane,  G.  BeU;  William  Muir,  S.S.a, 
Agent B.  C&rA.— f H.B.  | 
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29th  June  1 842. 
Second  Division (G.D.F.) 

No.  234. — David  Anderson,  Pursuery  v»  James 

Wright,  Defender, 

Bill  of  Exchange — IndorMtion  —  ABsignation — Obligation — 
Stamp —  The  dratper  of  a  bill  of  exchange  discounted  it  at  a 
bank,  and  thereafter  retired  it  with  the  proceeds  of  another 
bill  discounted  by  the  bank.  He  afterwards  transferred  it 
to  the  bank  agent,  with  an  acknowledgment  indorsed  upon  it, 
that  it  had  been  retired  with  the  funds  of  the  bank  agent, 
for  repayment  of  which  he,  the  drawer,  bound  himself  with  the 
acceptor.  In  an  action  by  the  bank  agent  against  the  acceptor 
-^-Held  that  this  tpas  not  an  indorsation  to  the  bank  agent,  but 
a  separate  obligation,  which,  1st,  was  not  binding  on  the  acceptor, 
in  respect  he  was  not  proved  to  have  authorised  the  drawer  to 
grant  it ;  2d,  was  not,  a^  an  obligation,  receivable  in  evidence, 
or  actionable,  in  respect  of  not  being  duly  stamped ;  Zd,  not 
being  a  document  in  re  mercatoria,  could  not  prove  its  awn 
date ;  and,  4th,  could  not  be  regarded,  and  was  not  libelled,  as 
an  assignation,  nor  stamped  as  such. 

Sequel  of  case  ante^  Vol.  XII.  pp.  647-550,  which  see. 
Since  the  previous  report  of  this  case  the  Lord  Or- 
dinary pronounced  the  following  interlocutor: 

"  25th  January  184^. — The  I^ord  Ordinary  having  heard  par- 
ties* procurators,  and  made  ayizanduro,  and  having  thereafter 
qullud  the  case.  Finds  tiiat  it  is  now  a  settled  point  in  the  cause, 
that  *  the  pursuer  is  not  entitled  to  hold  the  bill  in  question 
with  the  privileges  of  a  bona  fide  onerous  indorsee,  or  to  main- 
lain  action  upon  it  against  the  defender  otherwise  than  in  the 
right  of  James  Miller  the  drawer  thereof,  and  subject  to  all  ob- 
jections competent  to  the  defender  against  the  said  James  Mil- 
ler.' (Lord  Moncrei^'s  interlocutor  of  28th  January,  adhered 
to  by  the  Court,  }7(b  June  )840)  :  Finds  it,  moreover,  to  be 
legally  established  hy  the  evidence  already  in  procesis,  that  the 
said  bill  having  been  discounted  by  Miller  with  the  Western 
Bank,  it  was,  on  the  7th  July  1834  (at  which  time  it  lay  past 
due  and  unretired),  paid  to  the  bank  by  Miller,  and  so  came 
into  the  possession  of  Miller  as  a  retired  bill :  Finds,  that  up  to 
this  time  the  pursuer  had  never  had  right  to  said  bill,  and  that 
if  he  now  have  such  right,  he  must  have  acquired  the  same  by 
tome  act  of  transfer  on  the  part  of  Miller  of  a  date  posterior  to 
the  said  7(h  July  1834:  Finds  that  the  only  title  by  which  he 
filleges  himself  to  have  so  acquired  right,  as  the  same  is  set 
forth  in  his  libelled  sqmmons,  is,  1st,  The  said  bill  Itself,  as 
having  been  *  indorsed  by  the  said  James  Miller  to  the  com- 
plainer  ;*  and  2d,  *  The  said  James  Miller's  holograph  obligation 
on  the  back  thereof,  of  date  the  5th  day  of  July  1834  :*  But  Bnds, 
as  to  the  first,  that  the  said  bill  was  never  indorsed  by  Miller  to 
the  pursuer, — the  only  indorsation  having  been  an  indorsation 
by  Miller  to  the  hank,  and  that  indorsation  having  become/tfRC/a 
pfficio,  and  extinct  when  the  bill  was  retired  from  the  bank  with 
the  funds  of  Miller, — the  pursuer  himself  being  in  the  knowledge 
of  its  having  been  so  retired  :  And  as  to  the  second,  finds  that 
It  is  in  no  sense  to  be  considered  as  an  indorsation  of  the  bill  at 
all,  but  is  a  distinct  and  separate  obligation  per  se,  whereby 
Miller  is  made  to  '  bind  and  oblige  himself,  along  with  the  ac- 
ceptor, for  the  amount  of  the  bill  and  interest  thereon  from  this 
diite  till  paid  ;*  Finds,  more  especially  as  to  this  obligation,  \st. 
That  even  if  valid  otherwise,  it  is  not  binding  on  the  defender, 
who  is  not  proved  to  have  given  any  authority  to  Miller  to  exe- 
cute the  same  in  his  behalf:  2d,  That  as  an  obligation  apart 
from  the  bill,  it  is  not  receivable  in  evidence,  and  cannot  be 
read  by  the  Court,  in  respect  of  its  not  being  duly  stamped ;  Zd, 
That  it  is  not  such  a  document  as  is  entitled  to  privilege  as  a  writ- 
ing iaremercatoria,  and  so,  intfir  alia,  does  not  prove  its  date ;  and 
that,  moreover,  the  date  which  it  iictually  bears,  yiz,,  6th  July 
1834,  is  proved  by  the  evidence  alrekdy  in  process  not  to  be  a  true 
date,  the  bill  upon  that  date  btsing  still  in  the  hands  of  the  bank 
unretired,  and  only  having  been  so  retired  on  the  7th  July,  being 
two  days  thereafter :  4M,  That  neither  is  it  habile  to  prove  the 
averment  exprvfsed  in  it,  that  the  pursuer  bad*  advanced  his 
own  funds  to  retire  the  bill,  this  being  but  the  averment  of 
Miller,  plainly  in  arrangement  with  the  pursuer,  and  it  being, 
IDoreover,  proved  by  evidence  in  process,  which  the  pursuer 


cannot  repudiate,  that  the  bill  was  paid  to  the  bank  by  other 
means :  Finally,  that  in  the  moat  favourable  view  of  the  said 
writing,  it  is  not  to  be  regarded  at  an  dssignaiioH  of  the  bill, 
and  indeed  is  not  so  libelled  on,  but  is  a  substantive  obligation 
to  pay  the  amount  of  the  bill,  and  can  competently  only  be  to  dealt 
with.  Besides,  that  even  if  it  were  to  bu  regarded  at  an  assig- 
nation, it  is  not  itamped  at  tuch,  and  therefore  can  receive 
no  effect  in  judgment :  Finds,  in  thete  cireumttancet,  that  the 
pursuer  has  failed  to  substantiate  bit  title  on  either  of  the 
grounds  libelled :  Finds,  separatim,  that  in  the  absence  of  legal 
evidence  as  to  the  date  of  bis  acquiring  right  to  the  said  bill  at 
alleged,  the  legal  onus  of  which  proof  liet  with  the  pursuer,  and 
still  more  in  the  absence  of  any  evidence  that  the  pursuer't  right 
as  constituted  by  force  of  the  said  obligation,  viewed  iu  the  light 
of  an  assignation  to  the  said  bill,  was  ever  intimated  to  the  de- 
fender, so  as  to  have  the  legal  effect  of  an  intimated  assignation, 
there  are  no  grounds  for  presuming  in  favour  of  any  date  prior 
to  the  time  when  notice  was  first  given  to  the  defender  thattbe 
bill  was  outstanding;  and  that  this  not  having  taken  place  until 
after  Miller  bad  declared  bit  bankruptcy,  and  communicated  to 
his  creditors  a  holograph  statement  of  hit  debts,  in  which  the 
very  bill  now  in  question  is  set  forth  as  a  debt  doe  hy  him  to 
the  defender,  thereby  dealing  with  it  as  having  been  from  the 
first  an  accommodation  to  himself,  the  pursuer  it  not  entitled,  tn 
the  fice  of  tach  an  acknowledgment,  to  call  in  queation  the  fact 
that  the  laid  bill  wat  from  the  firtt  a  bill  grantiKl  without  value 
as  between  the  defender  and  Miller :  Finds  more  especially,  that 
the  pursuer  having  himself  pleaded  upon  the  state  of  mattera  at 
thu«  declared  and  acknowledged  by  Miller,  and  having  done  thit 
absolutely  and  unqualifiedly,  without  any  contrary  protestation 
on  his  part,  not  only  in  the  record  as  closed  upon  condescendence 
and  answers  (condescendence,  arts.  12  and  13),  but  likewise  in 
various  passages  in  the  replies  which  he  tubtcribet  at  '  drawn 
by  himself,'  thereby  making  the  saikie  his  proper  writ,  it  ia  do 
longer  open  to.  him  to  dispute  the  ttate  of  the  ftict  as  thus  tet 
forth  :  Finds,  therefore,  that  it  bat  been  tufficiently  etiabliabed 
(even  supposing  the  onus  in  the  drcumttancet  to  have  lain  with 
the  defender)  that  Miller  wat  not  creditor  in  the  bill  for  value: 
And  upon  the  whole  matter,  atsoilstiet  the  defender  tim^ieiter 
from  the  conclusions  of  the  libel,  and  decerns:  Finds  hina  en- 
titled to  bis  expenses  both  in  this  Court  and  the  Court  below; 
appoints  an  account  thereof  to  be  given  in,  and  remits  the  same, 
when  lodged,  to  the  auditor  to  tax  and  report. 

'*  Note. — The  Lord  Ordinary,  in  the  greater  number  of  the 
above  findings,  has  but  embodied  the  views  jnpon  which  Lord 
Moncreiff  ^witb  whom  he  in  all  points  unqualifiedly  concurs) 
rested  bis  judgment  of  28th  January  1840;  and  he  has  done  thit 
mainly  in  order  to  apply  these  views  to  the  quettiona  now  moio 
immediately  decided  ;  1st,  As  regard t  the  porsiier's  own  title  to 
the  debt ;  and  2d,  As  regards  the  party  on  whom  the  legal  o>Kt 
falls  to  be  imposed,  of  proving  ultra  (if  that  be  neceaaary)  how 
fiir  the  bill  was  originally  held  by  Miller  for  value  or  not. 

'*  Some  of  the  points  that  have  been  made  the  tubjeet  of  find- 
ings, are  possibly  more  clear  than  others.  But  if  it  be  once  de- 
termined that  the  pursuer  took  nothing  by  the  blank  indortatkns, 
it  is  thought  to  be  pretty  plain  that  the  obligation  subsequently 
written  by  Miller  on  the  back  of  the  bill,  cannot  be  received  as 
affording  (Jn  hoc  statu  at  least)  legal  evidence  of  title.  The 
cape  might  have  been  more  doubtful  bad  the  pursuer  chosen  to 
stamp  the  document  (whether  as  an  obligation  or  assignationX 
and  thereafter  undertaken  a  proof,  1st,  of  Miller's  authority  to 
subscribe  for  the  defender  i  and,  2d,  of  the  actual  advance  of 
funds  on  the  pursuer's  part.  But  even  then^  the  false  dmte  as- 
signed by  him  to  the  alleged  transaction,  and  the  contradiction 
otherwise  afforded  by  the  evidence  already  in  process,  to  his  al- 
legations SB  to  the  means  by  which  the  bill  was  retired,  must 
have  left  him  in  a  position  of  the  greatest  difficulty. 

'*  The  Lord  Ordinary  had  at  firtt  tome  besitatkm  as  to  the 
second  altiernati  ve  branch  of  the  interlocutor.  He  it  aware  that, 
'  in  the  ma(ter  of  probation,'  it  it  not  open  to  prove  by  the  0€Uh 
of  the  cedent,  so  as  to  affect  the  assignee,  after  the  cedent  has 
been  fully  divested  by  intimated  assignation, — Ertk.  IIL  5,  9. 
Siair,  III.  1, 18 ;  and  be  felt  the  full  force  of  thit  analogy,  as  ap- 
plied to  the  case  of  a  writing  under  the  cedent's  hand,  not  ob» 
tained  and  not  existing  until  after  the  like  divestiture.  If,  there- 
fore, he  could  have  held  the  wtiting  OD  the  back  of  the  billeqai- 


1842.] 


IN  THE  COURT  OF  SESSION,  Ac 


535 


Yalent  to  an  auignation,  and  bad  seen  tatitiactory  evidence  that 
it  truly  bore  date,  and  bad  been  intimated  prior  to  Miller's  decla- 
ration of  bankruptcy,  when  (in  tbe  bolograph  state  of  bit  debts) 
he  arknowledged  tbe  bill  in  dispute  to  bean  accommodation,  the 
Lord  Ordinary  would  perhaps  have  hesitated  before  finding  such 
an  admission  by  Miller  to  be  per  se  probative  of  tbe  fact.  But 
it  is  thought  the  uncertainty,  in  thejfrsf  place,  in  which  tbepur- 
auer  has  left  tbe  case  as  to  the  real  date  of  the  obUgation,  bat 
second^,  and  still  more,  the  total  absence  of  any  evidence  what- 
ever as  to  the  supposed  assignation  thereby  effected  having  been 
imtimated  until  some  time  posterior  to  Miller's  bankruptcy,  by 
which  time  Miller's  written  admission  of  the  true  relation  in 
which  be  stood  towards  the  hill  had  gone  forth,  must  operate 
here  as  most  important  eonsiderations.  For  even  the  oaih  of 
the  cedent  is  operative  against  the  assignee  if  emitted  *  before 
the  assignation  be  intimated,* — Er»k.  and  Stair,  supr,  citing  Pit- 
foddels,  15th  February  1662,  D.  12,454.  And  seeing  that, '  ex- 
cept in  the  matter  of  probation,  all  exceptions  competent  against 
the  cedent  before  the  assignation  or  intimation,  are  relevant 
against  tbe  assignee*  (Stair,  III.  1, 20),  and  that,  even  in  the  matter 
Qf  probation,  they  may  be  established  by  the  cedent's  oath  if 
emitted  before  intimation,  it  would  seem  to  follow  that  the  ce- 
dent's writ,  executed  and  given  forth  btfore  tbe  at$ignation  is  ia- 
timated,  must  be  no  less  operative  in  a  question  with  the  assignee. 
*'  The  part  of  the  interlocutor  most  open  to  observation  is, 
perhaps,  its  concluding  finding  as  to  the  effect  of  the  pursuer's 
admissiona  upon  the  record,  and  in  bis  replies.  And  had  the 
matter  stood  simply  upon  these,  without  any  thing  else  to  fortify 
and  bear  them  out  In  tbe  other  circumstances  of  tbe  case,  the 
Lord  Ordinary  might  possibly  have  deemed  it  advisable,  before 
answer  as  to  this  particular  branch  of  tbe  case,  to  have  allowed 
the  pursuer  a  proof  prout  dejure^  with  a  view  to  strengthen,  if 
he  could,  bis  general  position.  This,  however,  would  have  im- 
plied the  necessity  of  a  jury  trial,  and  therefore  was  not  to  be 
reaorted  to  unless  of  strong  necessity.  Accordingly,  as  the  judg- 
metit  otherwise  bad  been  given  for  tbe  defender,  and  as  tbe  case, 
even  in  this  aspect  of  it,  derived,  from  tbe  important  bearing  of 
the  whole  other  facts  and  circumstances,  a  strength  which  it 
might  not  have  possessed  if  standing  isolated  and  alone,  the 
Lord  Ordinary  thought  it  just  as  well  to  #:xbaust  the  matter  by 
«- finding  expressive  of  bis  views  on  this  point  also.  He  is  cer- 
tainly satisfied  (with  the  former  Lord  Ordinary),  *  from  tbe  state- 
ments in  the  record,  that  the  pursuer  cannot  seriously  allege  that 
tbe  bilLwaa  a  bill  for  value  as  between  the  drawer  and  acceptor.* " 

The  respondent  reclaimed.  At  advising, 
PtUtofij  ifor  the  respondent,  stated,  that  they  had 
presented  a  reclaiming  note  against  the  Lord  Ordinavy's 
judgment,  but  as  they  considered  that  that  judgment 
was  a  necessary  sequence  arising  out  of  Lord  Mon- 
creiff's  interlocutor  of  28th  January  1 840,  it  was  hope- 
less for  them  now  to  contend  with  the  Court  that  Lord 
Ivory's  interlocutor  was  ill  founded.  If  Lord  Mon- 
creiff  were  wrong,  then  Lord  Ivory's  interlocutor  would 
also  be  erroneous.  But  there  was  no  other  way  for 
them  to  obtain  a  review  of  Lord  Moncreififs  interlocu- 
tor, IB  the  House  of  Lords,  than  by  now  reckiming 
against  Lord  Ivory's,  which  was  deduced  from  it ;  and 
accordingly,  a  reclaiming  note  had  been  presented,  to 
enable  the  respondent  to  appeal,  by  their  Lordships 
refusing  it. 

The  Court  were  for  refusing  the  note, — when 
G.  G.  Bell  and  Cowan,  for  the  advocator,  requested 
that  some  notice  should  be  taken  by  the  Court  of  this 
in  the  record,  as,  if  not,  it  would  appear  in  the  House 
of  Lords  that  the  case  had  been  decided  without  hear- 
ing parties ;  and  the  House  of  Lords  would,  besides, 
see  no  grounds  on  .which  the  Court  here  proceeded  in 
refusing  the  reclaiming  note,  and  might  consider  it 
was  done  without  full  consideration,  and  accordingly 
make  a  remit,  which  wouldtbe  attended  with  great  in- 
convenience. 


Lord  Justice'  Clerk, — The  Court  cannot  do  what  is  now  asked, 
nor  can  we  ask  the  party  to  put  in  a  minute  to  show  what  they 
have  now  said.  Tbe  reclaimer  bad  no  course  open  to  him  but 
the  one  he  has  taken — to  obtain  a  review  of  Lord  Moncreiff 's 
interlocutor.  There  could  be  no  review  in  tbe  House  of  Lords 
of  a  Lord  Ordinary's  interlocutor ;  and  accordingly,  the  reclaimer 
has  followed  the  proper  course.  But  I  have  no  hesitation  in 
raying,  for  the  satisfaction  of  the  parties,  and  I  am  satisfied  I 
speak  the  mind  of  the  Court,  when  I  say  that  the  interlocutor 
of  tbe  Lord  Ordinary  is  well  founded,  both  in  point  of  fact  and 
in  point  of  law.  We  cannot  enter  this  on  the  record,  but  it 
will  appear  in  the  reports;  and  I  have  no  doubt  that  will  be 
enough  to  show  that  we  have  fully  considered  the  case.  I  read 
over  the  whole  of  the  papers  last  night. 

Lord  Moncreiff  SLuA  Lord  Medwyn  concurred. 

Lord  Medwyn What  has  now  been  stated  by  your  Lordship 

is  enough ;  and  I  am  sure,  if  it  appears  in  tbe  appeal  cases,  it  will 
not  be  disputed. 

Lord  Meadowbank  absent. 

The  Court  refused  the  interlocutor. 

Lord  Ordinary,  Ivory Act.  Patton;  H.  Tod,  W.S.,  Agent, 

--Alt.  G.  O.  Bell,  Cowan;  Campbell  and  Traill,  W.S.,  Agents. 
-T.  C/erA.— I  O. D.F.I 


22(f  JuTie  1841. 
House  of  Lords (W.H.D.) 

No.  235. — William  F.  Home,  Esq.^  and  David 
Milne,  Esq.,  Appellants,  v,  John  Prinole  (Wil' 
Ham  Pringle*s  Trustee),  James  Hunter  and 
Others,  Respondents. 

Trust — Trustees,  Lialiility  of — Factor — Principal  and  Agent — 

A  trust-deed  of  a  very  extensive  property,  and  involving  very 

considerable  trouble,  provided  the  three  trustees  named  in 

£100,  to  be  divided  among  them  annually,  as  a  gratification 

for  trouble.     The  deed  contained  a  clause  of  the  following 

'  nature:  77te  trustees  '*  shall  noways  be  obliged  to  do  diligence, 
otherwise  than  as  he  or  they  shaU  think  Jit,  nor  shali  he  or 
they  be  liable  for  omissions,  but  only  each  of  them  for  himself 
and  his  own  actual  and  personal  intromissions,  nor  shall  they 
he  farther  liable  for  their  factors  than  that  they  shall  be  habit 
and  repute  responsible  at  the  time  of  entering  upon  their  office.*' 
The  trustees  named  in  the  deed  appointed  one  of  their  own 
number  to  be  factor,  another  to  be  cashier,  and  a  third  to  be 
country  agent ;  and  they  appointed  an  acctmntant,  with  a  sa* 
lory,  to  audit  the  accounts  annually.  The  factor  and  cashier^ 
by  authority  of  the  trustees,  were  to  get  an  annual  salary  for 
these  offices :  that  of  the  cashier  amounted  to  £50.  The 
trust-deed  gave  no  authority  for  the  creation  of  these  offices  in 
the  persons  of  the  trustees  themselves.  Considerable  balances 
were  allowed  to  accumulate  in  the  factor's  hands  from  year  to 
year,  with  which  circumstance  the  trustees  were  acquainted. 
Ultimately  the  factor  became  bankrupt,  with  a  large  balance 
in  his  hands  —  Circumstances  in  which  held  (affirming  the 
judgment  of  the  Court  of  Session),  1.  That  the  trustees  were 
not  liable  to  make  up  the  deficiency  ;  and,  2.  That  the  fact  of 
one  of  the  trustees  being  cashier,  with  a  salary,  and  thereby  haV" 
ing  a  special  superintendence  over  the  factor,  did  not  of  itself, 
without  proof  of  wilful  misconduct,  infer  liability  against  him. 

The  late  Mr  Hotne  of  Wedderburn,  with  a  view  to 
the  settlement  of  his  estates  of  Billie  and  Pajtton,  and 
.of  other  property  which  he  destined  to  be  conveyed 
with  them,  executed  an  entail  and  relative  trust-dispo- 
sition on  1 6th  July  1816,  in  favour  of  David  Renton 
of  Greystonelees,  William  Pringle,  one  of  the  depute* 
clerks  of  Session,  and  John  Renton,  W.S.,  each  of 
those  parties  to  be  sole  trustee  in  succession ;  but  with 
a  declaration,  that  failing  the  trustees,  or  their  nomi- 
nation of  a  successor,  the  trust  should  not  thereby 
become  void,  but  should  subsist  and  devolve  upon,  and 
vest  in  the  Sheriff-clerk  of  the  county  of  Berwick.  The 
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trust  was  executed  generally  for  payment  of  annuities, 
legacies  and  donations ;  for  payment  of  public  burdens 
on  the  estate,  and  of  debts  which  the  testator  left  to 
a  very  large  amount ;  for  the  accumulation  of  the  rents 
and  revenues  of  the  trust,  in  order  to  replace,  by  the 
purchase  of  land  of  equal  value,  any  part  of  the  estate 
which  the  trustees,  under  powers  to  that  effect,  might 
think  it  necessary  or  expedient  to  sell,  in  order  to  the 
liquidation  or  payment  of  debt;  and  finally  for  de- 
nuding of  the  whole  in  favour  of  such  heirs  of  entail, 
and  under  such  conditions  as  the  granter  should  ap- 
point in  any  deed  of  nomination  which  he  might  please 
to  execute ;  the  heir  of  entail,  if  major,  being  put  in 
immediate  possession  of  the  mansion-bouse  and  estate 
of  Paxton. 

The  trustees  were  to  have  power  to 
*<  name  and  remove  factors  from  time  to  time,  with  such  powers, 
and  liable  to  such  diligences  as  the  said  trustee  or  trustees  shall 
think  proper,  and  to  give  such  salaries  to  ibe  factors,  and  grati- 
fications to  any  other  persons  who  sL^ll  be  employed  in  relation 
to  the  premises,  as  the  said  trustee  or  trustees  shall  think  ex- 
pedient at  the  time,  and  to  settle  accounts  annually  with  the 
said  factors,  and  upon  payment  of  what  shall  be  found  doe,  to 
exoner  and  discharge  them  of  their  intromissions  and  manage- 
ment ;  and  within  six  months  after  each  clearance  with  the  fac- 
tors, the  said  Ddvid  Ronton,  William  Pringle,  aud  John  Ren- 
ton,  or  other  trustee  or  trustees  acting  in  the  order  above  men* 
tioned,  for  the  time,  shall  make  up  the  accounts  of  his  or  their 
intromissions  during  the  period  of  the  factors*  accounts,  and 
get  the  same  examined  and  approved  of  by  an  accountant  of 
character  in  Edinburgh  ;  and  if  the  account  is  approven  of  by 
the  said  accountant,  such  approbation  is  hereby  declared  to  ope- 
rate as  a  full  exoneration  of  the  said  trustee  or  trustees  for  their 
whole  management  during  the  currency  of  said  account." 

The  following  protecting  clause  was  inserted  for  be- 
hoof of  the  trustees : 

**  It  is  here  further  provided  and  declared,  that  the  said  David 
Kenton,  William  Pringle,  and  John  Renton,  or  other  trustee  or 
truotees  named,  or  to  be  named  as  aforesaid,  shall  noways  be 
obliged  to  do  diligence,  otherways  than  as  he  or  they  shall  think 
fit,  nor  shall  he  or  they  be  liable  for  omissions,  but  only  each  of 
them  for  himself,  and  hit  own  actual  and  personal  intromissions, 
nor  shall  they  be  farther  liable  for  their  factors,  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  entering  upon 
their  office." 

The  second  purpose  of  the  trust  was  thus  expressed : 

"  For  payment  of  all  the  public  burdens  affecting  the  estates 
hereby  conveyed,  and  the  due  and  lawful  interest  of  all  bonded 
debts,  or  other  debts  due  by  me ;  and  of  all  necessary  charges 
and  expenses  to  be  disbursed  by  the  said  trustees  or  their  fac- 
tors, in  executing  this  trust-right ;  which  charges  and  expenses 
are  to  be  taken  on  the  honest  word  of  the  acting  trustee  or 
trustees  for  the  time,  and  not  to  he  subject  to  challenge  on  any 
account  or  pretext  whatever:  and  for  payment  of  such  salaries 
and  gratifications  as  the  said  trustees  shall  give  to  factors,  law- 
yem,  arbiters,  or  others,  who  shall  be  employed  with  relation 
to  the  management  of  this  present  trust ;  and  of  the  yearly  sum 
of  £100  Sterling,  as  a  gratification  to  the  acting  trustee  or  trus- 
tees for  their  trouble  in  the  management ;  it  being  hereby  de- 
clared, that  in  case  there  be  at  any  time  more  than  one  acting 
trustee,  the  said  yearly  sum  of  £100  Sterling  shall  be  equally  di- 
vided among  the  said  acting  trustees." 

A  deed  of  nomination  of  heirs  was  executed  of  the 
same  date  with  the  trust-disposition,  but  afterwards 
another  deed  of  nomination  was  executed  in  favour  of 
the  present  pursuer,  Mr  Home ;  and  on  6th  August 
1819i  a  supplementary  trust-deed  was  executed,  re- 
calling the  nomination  of  trustees  in  the  deed  of  1816, 
and  conveying  the  estates  of  the  truster 
••  to  and  ill  favour  of  William  Molle  of  Mains,  the  said  Wil- 


liam  Pringle,  and  James  Hunter  (defenders  to  this  aetion), 
writer  in  Dunse,  and  to  the  survivor  or  survivors  of  them  who 
shall  accept.  Declaring,  that  a  majority  of  my  said  trustees, 
accepting  and  surviving,  shall  at  all  times  form  a  quorum  for 
executing  the  purposes  of  the  said  trust,  ratifying  and  approving 
the  said  nomination,  and  declaring  that  the  said  William  Molle, 
William  Pringle  and  James  Hunter,  as  trustees  foresaid,  shall 
have  the  same  powers,  and  be  subject  to  the  same  declarations, 
conditions,  provisions,  and  reservations,  as  if  named  and  ap- 
pointed as  such  in  gnemio  of  the  foresaid  trust-right,  to  which 
this  supplementary  trust-deed  has  an  express  relation,  excepting 
in  so  far  as  altered  by  these  presents." 

Mr  Pringle,  who  was  a  depute-clerk  of  Session,  was 
the  personal  friend  of  the  truster,  and  he  waa,  it  ap- 
peared, his  creditor  to  the  amount  of  £9000-  Mr  Molle 
was  a  deputy-lieutenant  of  the  county  of  Berwick, 
where  he  possessed  extensive  estates  in  right  of  succes- 
sion, and  practised  as  a  writer  to  the  Signet  in  Edin- 
burgh. He  enjoyed  a  close  intimacy  with  the  trusteesy 
and  at  the  time  of  accepting  the  office  of  trustee,  he 
was  habit  and  repute  solvent,  and  continued  in  exube- 
rant credit  with  the  public  till  the  very  day  of  his  bank- 
ruptcy, in  the  end  of  1830.  Mr  Hunter,  like  the  other 
trustees,  was  the  friend  of  Mr  Home,  and  was  in  prac* 
tice  as  a  country  writer  at  Dunse^  in  the  vicinity  of 
Mr  Home's  residence. 

In  February  1820,  Mr  Home  died,  on  which  event 
the  three  trustees  accepted  and  entered  on  their  office. 
In  virtue  of  the  settlements,  it  appeared  that  the  pur- 
suer, who  was  a  practising  attorney  at  Berwick-on- 
Tweed,  was  the  first«named  substitute  ander  an  entail 
which  the  truster  took  his  trustees  bound  to  execute, 
after  the  purposes  of  the  trust  were  accomplislied. 

The  minute  of  the  first  meeting  of  trustees  (17tli 
March  1 820),  bears, 

*'  that  the  trustees  hereby  appoint  Mr  Pringle  to  be  their  if  kkr; 
Mr  Molle  to  be  fiactor ;  Messrs  Molle,  Turnhall  and  Brovnt, 
writers  to  the  Signet,  to  be  agents  in  Edinburgh,  and  Mr  Hunter 
to  be  agent  before  the  Sheriff,  Commissary,  and  other  Courts  in 
Berwickshire,  and  they  directed  a  fiietory  to  be  made  out  in  fa- 
vour of  Mr  Molle." 

Mr  Hunter  was  prevented  attending  this  meeting, 
but  he  acquiesced  in  the  proceedings.  A  factory  waa 
executed  in  March  1820,  in  common  form,  in  favour  of 
Molle ;  but  no  writing  was  prepared  nominating  Pringle 
or  Hunter  to  the  respective  functions  assigned  to  tbem 
by  the  trustees.  The  trustees  likewise  appointed  James 
Brown,  accountant  in  Edinburgh,  to  ft>e  the  auditor 
under  the  trust;  and  he  directed  the  several  parties 
under  the  trust  to  make  up  their  accounts  to  the  31st 
December  annually,  and  to  transmit  them  to  him  for 
examination  and  approval.  In  the  appointment  to  the 
different  offices  of  factor  and  cashier,  the  trustees  had 
not  fixed  the  quantum*  of  remuneration,  but  left  it  to 
the  judgment  of  the  auditor,  who  accordingly  fixed  the 
factor's  salary  at  £180  per  annum,  the  cashier's  at  £50, 
and  by  a  reference  to  a  third  party,  the  auditor  was  to 
be  allowed  £73.  10s.  per  annuin.  These  several  sams 
were  annually  paid  over  to  the  different  parties^  so  long 
as  they  continued  in  the  management. 

In  consequence,  as  it  was  stated  by  Pringle  and 
Hunter,  of  their  calling  upon  Molle  to  pay  up  a  con* 
siderable  balance  due  by  him  to  the  trust,  and  his  fail- 
ing so  to  do,  or  evading  payment,  thc^,  in  October 
1 830,  executed  a  revocation  of  the  factory  ia  his  favour. 
This  step  had  the  effect  of  ^obliging  MoUe,  very  unex- 
pectedly, to  declare  himself  bankrupt. 
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Tbe  present  action  was  accordingly  brought  by  W« 
F.  Home,  as  the  party  beneficially  interested  in  the 
trust  and  entail,  and  likewise  in  name  of  D.  Milne,  ad- 
vocate, who  had  been  appointed  judicial  factor  on  the 
estate  being  sequestrated  subsequent  to  the  crisis  oc- 
casioned by  Molle's  bankruptcy.  The  summons  con- 
tains, inter  alia^  the  following  statement : 

"  That  on  tbe  22d  March  1820.  a  deed  of  factory  was  granted 
by  tbe  said  trustees  in  favoar  of  tbe  said  William  MoUe,  con- 
stituting bios  factor  over  tbe  said  trust-estates,  with  power  to 
ooUect  tbe  whole  rents,  profits,  and  issues  thereof,  and  taking 
the  said  Wiltiam  MoUe,  as  factor,  bound  *  to  bold  just  count 
and  reckoning  with  us  for  his  whole  intromissions  in  rirtue 
hereof,  at  all  times,  when  required,  and  shall  make  payment  to 
us,  or  our  order,  of  whatever  balance  shall  then  appear  to  be 
owing  by  bim  to  us.*  In  virtue  of  which  appointment  (he  said 
William  MoUe  had  personal  intromissions  with  tbe  trust-funds 
to  the  amount  of  about  £8000  yearly ;  but  he  did  not  find,  nor 
was  he  required  to  find,  any  caution  or  security  whatever  for 
his  intromissions  and  management :  That  his  co-trustees  had  no 
annual  settlement  of  accounts,  or  clearance  with  the  said  Wil- 
liam MoUe,  their  factor,  nor  did  they  ever  insist  for  payment  of 
tbe  large  bulances  which  bis  co-trustees  knew  were  improperly 
retained  by  him,  and  applied  to  his  own  private  purposes ;  al- 
though it  was  the  duty  of  tbe  saids  William  Pringle  and  James 
Hunter  to  insist  on  an  accounting,  and  on  a  clearance  with  the 
factor  annually,  upon  payment  of  tbe  balance  due  by  him  ;  more 
especially,  it  was  tbe  duty  of  tbe  said  William  Pringle,  as 
easbier,  to  superintend  the  cash  operations  of  the  factor  in  the 
most  rigid  manner,  and  to  insist  for,  and  to  obtain  from  tbe 
factor,  such  an  accounting  and  clearance  annually :  That  at  in- 
tervals of  years,  but  not  in  terms  of  the  direction  and  provision 
of  the  trust-deed  to  that  effect,  the  trust-accounts  weie  laid  by 
the  saids  William  MoUe,  William  Pringle,  and  James  Hunter, 
before  an  accountant  in  Edinburgh,  who,  in  April  1828,  wrote 
to  the  said  William  Molle : — '  I  beg  to  mention  that  I  have 
now  completed  my  audit  of  the  Billie  trust-accounts  for  the 
year  eighteen  hundred  and  twenty-six,  and  prepared  the  usual 
states;  btit  h^ore  closing  them,  it  will  be  necessary  that  some 
arrangement  be  come  to  for  tbe  settlement  of  the  balance  on 
your  accounts.  It  occurs  to  me,  that  tbe  best  plan  is  for  you 
now  to  pay  up  the  balance  with  interest,  which  I  can  state  in  a 
note  in  my  report.  Feeling  tbe  responsible  and  delicate  situa- 
tion in  which  1  am  placed,  I  could  not  doquet  tbe  accounts  as 
approving  of  them,  till  a  settlement  takes  place:*  That  the 
balances  due  by  the  said  William  Molle  on  tbe  accounts  of  1826, 
and  years  preceding,  were  never  paid,  and  tbe  amount  of  them 
continued  yearly  to  increase,  as  was  well  known  to  tbe  saids 
William  Pringle  and  James  Hunter,  without  either  payment  or 
caution  ever  being  required  by  his  co-trustees,  who  were  per* 
fectly  aware  of  their  extent  and  misapplication,  and  who,  never- 
theless, wilfully  and  purposely  violated  their  duty,  by  abstain- 
ing from  caUing  tbe  said  William  Molle  to  account,  and  from 
dismissing  bim  from  tbe  said  office  of  factor,  upon  bis  failure  to 
account  duly  in  terms  of  tbe  trust :  That  the  said  William  Molle 
was,  notwithstanding  this  defalcation,  and  his  embarrassed  cir- 
cumstances, known  to  bis  co-trostees,  most  improperly  and 
culpably  permitted  by  bis  co-trustees,  the  saids  William  Pringle 
and  James  Hunter,  to  continue  in  the  office  of  factor,  and  to 
intromit  with  tbe  trust-funds,  without  any  caution  or  control 
whatever,  and  the  grossest  system  of  malversation  and  neglect 
prevailed,  with  tbe  knowledge  and  connivance  of  tbe  said  Wil- 
liam Pringle  and  James  Hunter,  in  every  department  of  tbe  trust." 

The  summons  then  libels  several  letters  passing  be- 
tween Pringle  and  Hunter,  tending  to  show  their  know- 
ledge of  Molle's  circumstances,  and  then  it  proceeds : 

"  That  at  length  the  said  James  Hunter  and  WUIiam  Pringle, 
who  had  been  guilty  of  the  most  gross  and  culpable  negligence, 
and  of  wilful  and  corrupt  violation  of  their  duties  qs  trustees, 
began  to  take  serious  alarm  on  their  own  accounts,  and  deemed 
it  prudent  to  recal  the  factory  granted  to  the  said  William  Molle, 
which  they  di<l  by  a  letter  addressed  to  hioi  by  them,  as  late  as 
the  29tb  October  1830.*' 


In  consequence  of  that  communication  the  libel  stated, 
that  Molle  intimated  his  bankruptcy,  and  qonfessed  to 
a  balance  due  by  him  to  the  trust  of  £5729, 

"  after  most  unwarrantably  taking  credit  totbeamount  of  about 
£11,000  for  salaries  and  emoluments  to  trustees,  factor,  cashier, 
and  law-agents  (the  whole  duties  of  which  offices  he  and  the 
other  trustees  had  grossly  abused  and  neglected),  so  that  after 
tbe  disallowance  of  these  illegal  and  unjustifiable  charges, 
which  were  made  under  the  pretence  of  being  a  recompense  for 
business  and  duties  honestly  performed,  and  for  supporting  in- 
terests, which,  in  truth,  were  wholly  neglected  and  betrayed, 
the  balance  due  tathe  trust-estate,  at  the  period  of  tbe  said 
William  Molle's  bankruptcy,  was  £16,729,  (exclusive altogether 
of  fraudulent  transtactions  with  debtors  to  the  trust-estate*  which 
the  said  James  Hunter  himself  judicially  stated  at  £9072.}" 

The  summons  concluded  for  payment  of  the  £6729^ 
and  farther,  of  £11,000 

**  improperly  taken  credit  for  by  the  said  trustees  in  the  name 
of  salaries,  and  as  reimbursement  in  the  alleged  management  of 
the  said  estate,  and  for  discharging  the  duties  of  tiustees^ 
cashiers,  factors,  and  agents,  which,  in  truth,  they  abandoned 
aiid  neglected,  and  for  accountants  and  others  who  were  not 
employed  in  terms  of  the  trust,  or  for  its  purposes,  with  interest 
of  the  several  sums  charged  by  the  said  trustees  in  name  of  8»« 
lary  to  trustees,  cashier,  factors,  and  others,  as  aforesaid,  since 
tbe  said  sums  were  respectively  received  by  them,  until  pay- 
ment thereof." 

Defences  were  lodged  to  this  action  in  name  of  the 
representatives  of  Pringle  and  Hunter, — these  parties 
having  meantime  deceased.  A  record  was  made  up, 
in  the  course  of  which  documentary  evidence  was  lodged 
by  all  parties,  extending  to  upwards  of  five  hundred 
pages  of  print.  Among  the  documents  produced,  the 
trust-accounts,  for  the  period  embraced  down  to  MoUe'a 
bankruptcy,  were  lodged  in  process,  audited  by  Mr 
Brown. 

The  gross  rental  of  the  estate  amounted  to  about 
£8000;  the  personal  funds  to  £21,000,  and  the  debts 
to  about  £68,000.  It  was  stated,  that  the  period  at 
which  the  accounts  had  to  be  rendered  to  Mr  Brown,  viz., 
the  31st  December,  was  attended  with  inconvenience, 
and  that  much  misapprehension  existed  as  to  the  ap- 
parent large  balances,  seemingly  in  the  hands  of  the 
factor  as  of  that  date.  There  were  on  the  estate 
about  one  hundred  feuars,  and  from  seventy  to  eighty 
tenants,  and  in  most  instances,  the  rents  were  payable 
at  Candlemas  and  Lamnuuu 

The  following  is  a  list  of  the  balances  stated  to  have 
been  in  the  hands  of  the  factor,  as  at  31st  December  of 
each  year :— 31st  December  1822,  £983 ;  1823,  £764  3 
1824,  £910;  1826,£2268;  1826,£1970;  1827,£1861s 
1828,  £2172;  1829,  £1634;  1830,  £3775.  In  regard  to 
these  balances,  parties  entered  at  length  into  statements 
and  arguments,  either  to  show  that  they  ought  not  to 
have  existed  at  all,  or  to  explain  their  existence  as  at 
these  dates  ;  but  it  seems  sufficient  to  advert  to  such  of 
those  statements  only  as  will  illustrate  the  views  of  the 
Court  and  the  principle  of  decision.  It  appeared  from 
notes  issued  by  the  auditor  to  the  trustees,  as  well  as 
from  notes  appended  by  him  to  the  accounts  which  were 
not  settled  on  the  expiry  of  each  year,  but  at  consider- 
able distances  of  time  after  the  31st  December  in  every 
year,  that  the  auditor  made  them  aware  of  the  existence 
of  such  balances.  In  June  1828,  the  auditor  wrote 
Mr  Pringle,  that  the  accounts  for  1826  were  extended, 
and  ready  for  closing,  whenever  a  settlement  of  the 
factory  balance  was  provided  for.    Iq  consequence  of 
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this,  PriDgle  wrote  to  Molle*  calling  on  him  to  pay  up 
the  amount.  In  March  1829>  Mr  Brown  wrote  to 
Pringle  in  a  similar  strain,  as  to  the  then  balance  of 
£1 97 1  •  In  September  1 830,  Mr  Pringle  wrote  Hunter 
in  regard  to  the  state  of  the  trust,  and  expressed  himself 
in  a  way  which,  the  pursuer  maintained,  afforded  direct 
evidence  of  Pringle's  doubt  of  Molle's  solvency ;  for 
he  expressed  himself  distressed  in  regard  to  the  balance 
in  Molle's  hands,  and  urged  Hunter  to  address  Molle 
on  the  subject.  These  notices  by  the  auditor  regarding 
the  balances,  were  addressed  to  Pringle,  and  appended 
to  the  accounts,  down  to  within  a  short  time  of  Molle's 
bankruptcy.  It  further  appeared,  that  in  April  1 830, 
when  the  balance  seemed  to  have  been  largest,  Pringle, 
at  Molle's  request,  delayed  sending  in  his  accounts  for 
crop  and  year  1 829  to  the  auditor,  till  those  of  Molle 
were  ready.  On  29th  April  1829,  and  previous  to 
this  time.  Hunter  had  expressed  from  the  country,  great 
anxiety  to  see  the  accounts,  and  in  May  1 830,  he  com- 
plained to  Mr  Brown  grievously  of  being  kept  in  igno- 
rance of  the  trust-affairs.  It  was  only  about  the  end 
of  June  that  Mr  Brown  expressed  himself  as  likely  to 
complete  the  accounts,  and  call  the  annual  meeting ; 
but  the  accounts  were  not  completed  for  a  much  longer 
period,  and  it  was  only  on  21st  September  the  annual 
meeting  appears  to  have  been  held ;  and  on  perusing 
the  account,  Pringle  wrote  to  Hunter  the  letter  of  27th 
September,  already  referred  to.  When  the  large  ba- 
lance in  Molle's  hands  was  then  ascertained,  Pringle 
and  Hunter  wrote,  individually  and  jointly,  very  urgent 
demands  to  get  security  or  payment,  and  in  conse- 
quence of  their  entreaties,  Mr  Molle's  partner,  on  30th 
October  1830,  inclosed  to  Hunter,  Molle's  resignation, 
and  stated  that  he  meant  to  execute  a  trust-deed. 
Measures  were  then  on  the  point  of  being  taken  against 
Molle,  to  benefit  the  trust-estate ;  but  his  estates  were 
meantime  sequestrated. 

.  The  pursuer pleadecU-(\.)  The  late  William  Pringle 
and  James  Hunter,  in  consequence  of  having  appoint- 
ed their  co-trustee,  William  Molle,  to  be  factor,  and 
without  requiring  him  to  find  caution,  and  of  their 
culpable  neglect  in  not  duly  calling  him  to  account, 
and  allowing  large  balances-Co  remain  in  bis  hands  at 
his  free  disposal,  were  responsible  for  whatever  sums 
be  may,  upon  his  bankruptcy,  have  been  due  to  the 
estate.  The  said  William  Pringle  was  farther  liable  for 
the  deficiencies  of  the  said  William  Molle,  in  respect  of 
bis  having  held  the  office  of  cashier,  and  having  culpa- 
bly failed  in  his  duty,  as  such,  in  calling  the  said  Wil- 
liam Molle  to  account  for  his  intromissions  as  factor. 
(2.)  The  allowance  given  by  the  trustees  to  their  co- 
trustee, Mr  Molle,  as  factor,  was  unwarrantable  under 
the  trust,  and  exorbitant,  and  the  allowance  to  Mr 
Pringle  as  cashier,  and  to  other  officers  appointed  by 
them  under  the  trust,  if  not  unwarrantable  under  the 
trust,  were  exorbitant  in  point  of  amount,  or  at  least, 
one  and  iall  of  the  said  allowances  were  not  exigible,  in 
respect  of  the  duties  of  the  offices  to  which  they  were 
attached,  not  having  been  duly  and  faithfully  perform- 
ed ;  and  which  last  ground  of  objection  is  also  applica- 
ble to  the  allowances  charged  by  the  said  parties  as 
trustees ;  and  therefore,  and  for  one  or  other  of  these 
reasons,  Messrs  Pringle  and  Hunter  were  bound  to 
account,  either  for  the  whole  sums  intromitted  with, 
whether  by  theaa  or  by  Mr  MoUei  without  deduction 


of  any  part  of  these  allowances,  or  without  deduction  of 
the  greater  portion  of  them.  Or  at  all  events,  if  credit 
is  to  be  given  for  these  allowances,  or  any  part  of  them, 
it  can  only  be  upon  the  footing  of  the  trust- estate  being 
fully  indemnified  for  the  balances  due  by  Mr  Molle, 
and  its  being  placed  in  the  same  situation  in  which  it 
would  have  stood,  had  the  said  several  parties  diligent- 
ly and  faithfully  discharged  the  duties  of  the  offices, 
for  the  due  performance  of  which  the  said  allowances 
are  charged. 

Pringle's  representatives p/eodtfcf — (I.)  This  action, 
as  one  of  count  and  reckoning,  ought  to  be  dismissed ; 
because, ^r«l,  The  accounts  have,  in  terms  of  the  trust- 
deed,  been  submitted  to  "  an  accountant  of  character 
in  Edinburgh,"  and  examined,  approved  of,  and  do- 
queted  by  him,  and  they  cannot  now  be  re-examined, 
and  the  doquets  set  aside,  because  the  trust-deed  de- 
clares that  the  approbation  of  the  accountant  is  to 
operate  as  a  full  exoneration  "  to  the  said  trustee  or 
trustees  of  their  whole  management  during  the  cur- 
rency of  the  accounts."  And,  secondfy,  The  whole 
trust-accounts  which  are  in  process,  in  so  far  as  the 
late  Mr  Pringle  was  concerned,  were  properly  vouched, 
the  allowances  therein  charged  reasonable,  and  fixed 
on  reference  to  accountants,  and  because  the  entire 
management  of  the  trustees  was  correct  and  judicious* 
(2.)  As  an  action  for  payment  of  any  .balance  said  to 
be  due  by  the  late  Mr  Pringle,  as  cashier,  under  the 
trust,  the  action  ought  to  be  dismissed,  because  no  ba- 
lance was  due  by  him,  but,  on  the  contrary,  when  he 
resigned  the  office,  a  balance  was  due  to  him  of  £69^ 
7s.  8^.  (3.)  As  an  action  directed  against  Mr  Pringle'a 
representatives,  for  payment  of  the  balance  due  by  Mr 
Molle,  it  ought  to  be  dismissed ;  because,  ^si^  The 
pursuer  is  barred,  by  personal  exception  (alluding  to 
the  fact  of  tlie  pursuer  having  attended  the  meeting 
when  Molle  and  Pringle  were  severally  chosen  factor 
and  cashier ;  but  the  pursuer,  according  to  his  state- 
ment, had  merely  attended  to  hear  what  was  done),  from 
objectingto  Mr  Molle's  appointment  as  factor,  by  fattving 
concurred  in  that  appointment :  Second,  The  trust-deed 
declares,  that  the  trustees  shall  not  «  be  farther  liable 
for  their  factors  than  that  they  shall  be  habit  ainl  re- 
pute responsible  at  the  time  of  entering  upon  their 
office ;"  and  Mr  Molle  was  habit  and  repute  in  good 
credit,  not  only  at  the  time  when  he  was  appoint- 
ed factor,  but  continued  to  be  in  credit  to  the  day  of 
his  failure :  Third,  The  trust-deed  also  declares,  that 
the  trustees  "  shall  noways  be  obliged  to  do  diligence 
otherwise  than  as  he  or  they  shall  think  fit :"  Fomrtk, 
The  trust  deed  farther  declares,  that  the  trustees  shall 
not  "  be  liable  for  omissions,  but  only  each  of  them  for 
himself,  and  his  own  actual  and  personal  intromissions;** 
hnd,  Jifth,  Because  all  reasonable  diligence  was  used 
by  Mr  Pringle  to  recover  the  balances  due  by  Mr 
Molle. 

In  these  pleas  Hunter^s  representatives  generally 
concurred,  pleading  separately,  (1.)  That  there  being  a 
separate  appointment  of  cashier  under  the  trust,  in 
whose  nomination  the  pursuer  concurred,  and  whose 
duty  it  was  to  superintend  the  factor,  and  levy  and  in« 
vest  the  balances  due  or  accruing  upon  his  aceoauta, 
any  responsibility  for  these  balances  that  may  exist, 
must  lie  with  the  cashier  or  his  .representatives,  and  ia 
no  respect  witli  the  late  Mr  Hunter  or  his  representa* 
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tives. '  (2.)  Even  if  it  coQld  be  supposed  that  any  re- 
sponsibility lay  with  the  late  Mr  Hunter  for  the  balance 
due  on  Mr  MoUe's  factory  accounts,  he  sufficiently  dis- 
charged himself  of  that  responsibility  by  adopting  every 
step  that  was  necessary,  prudent,  or  practicable,  under 
the  circumstances,  for  preventing  the  existence  or  in- 
crease of  that  balance,  and  for  recovering  it  when  ascer- 
tained. (3.)  Under  the  facts,  circumstances,  and  cor- 
respondence above  set  forth,  there  are  no  relevant 
grounds  in  law  or  justice,  on  which  a  personal  liability 
can  be  raised  up,  or  inferred  against  the  late  Mr  Hun- 
ter, for  the  balance  due  on  Mr  Molle's  factory  accounts ; 
and  the  pursuer  having  totally  failed  to  specify  or 
condescend  on  any  such  grounds,  or  to  state  a  relevant 
case  in  support  of  the  conclusions  of  his  summons,  the 
defenders  ought  to  be  assoilzied  therefrom,  with  full 
costs.'  (4.)  The  alleged  balances  claimed  by  the  pur- 
suer, as  due  on  Mr  Molle's  factory  accounts,  are  ficti- 
tious, and  grossly  exaggerated  ;  and  the  pursuer's  ob* 
jections  to  the  particular  items  referred  to  by  him, 
especially  the  allowances  to  the  factor,  cashier,  and  law- 
agents,  under  the  trust,  are  wholly  unfounded,  unwar- 
rantable and  in  direct  opposition  to  the  terms  of  the 
trust-deed  itself  on  which  he  founds. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor, aud  appended  a  note  which  contains  a  resunU 
of  the  whole  case  : 

**  nth  March  1836 The  Lord  Ordinary  having  heard  par. 

tieft*  fiiocuratort  on  the  clo»ed  rerord  between  the  purtueri  and 
the  representatives  of  the  late  William  Pringle,  depute-derk  of 
Sesaion,  and  of  the  late  James  Hunter,  writer  in  Dunse,  and 
having  aUo  coitsidered  the  procKsa  and  productionii.  Finds,  that 
by  (be  settlements  of  the  late  George  Home  of  Wedderburn  and 
pHXton,  William  Molle,  writer  to  the  Signer,  the  late  William 
Pringle,  and  the  late  James  Hunter,  were  appointed  trustees 
for  carrying  tho»e  settlements  into  effect :  Finds,  that  on  the 
17th  of  March  1820,  being  the  first  meeting  of  the  said  trustees 
after  the  truster's  death,  William  Molle  was  appoiuted  factor, 
and  the  said  William  Pringle  cashier,  each  with  a  salary,  in  ad* 
dition  to  the  sum  allowed  to  them  by  the  triisr>deed  for  *  their 
trouble  in  the  management:'  Finds,  that  in  vittue  of  this  ap- 
point nyent,  Mr  Moll«  had  large  intromissions  with  the  rents  of 
the  trust-estate :  Finds,  that  from  December  1822,  large  an* 
nual  balances  were  due  by  the  factor  on  his  intromissions, 
and  were  never  fully  paid  up:  Finds  that  the  management,  in 
terms  of  the  above-mentioned  appointments,  continued  until  the 
'29th  of  October  1830,  when  the  said  factory  was  recalled  by 
the  co-trustees,  the  late  William  Pringle  and  the  late  James 
Hunter :  Finds,  that  on  the  following  day,  the  bankruptcy  of 
the  said  William  Molle  was  declared,  and  that  a  large  balanee 
was  then  due  by  the  said  William  Molle,  as  factor  to  the  trust- 
estate,  amounting,  according  to  the  pursuers'  statement,  to  the 
«iim  of  £6729  Sterling :  Finds,  that  the  object  of  the  first  eon* 
elusion  of  the  present  summons,  is  to  fix  upon  the  defenders, 
the  representatives  of  the  said  William  Pringle  and  of  the  said 
James  Hunter,  a  liability  for  the  said  balance :  Finds  that  the 
said  late  William  Pringle  being  not  only  a  trustee,  but  having 
been  appointed  cashier  with  an  additional  salary,  undertook  in 
that  double  character  the  special  duty,  and  had  the  special  meant 
of  superintending  and  oontroUing  the  actings  and  the  accounts 
of  the  factor  and  co-trustee,  Mr  MuUe :  Finds  it  established  by 
the  documents  in  process,  that  the  late  William  Pringle  was  ap- 
prised of  the  factor's  irregularity  in  failing  tfl^iiay  up  and  account 
for  the  annual  balances  uf  his  intromissions  r  Finds  that  the  said 
William  Pringle,  though  thus  awA'-e  of  the  factor  Mr  Molle'a 
violation  of  his  duty,  took  no  steps,  either  by  requiring  caution, 
or  insisting  for  payment,  or  recalling  the  factory,  for  securing 
the  trust-estate  against  the  consequences  of  the  irregularities  of 
the  factor,  of  which  he  was  so  cognisant :  Finds,  that  in  these 
circumstances,  the  late  William  Pringle  did  incur  a  liability  for 
the  lost  ultimately  occatiooed  to  the  trust-estate  by  the  fail  are 


of  the  said  factor,  William  Molle :  Therefore,  finds  the  defen- 
ders, the  representatives  of  the  said  William  Pringle,  liable  for 
the  balance  due  by  the  said  William  Molle  as  factor,  and  ap- 
points the  case  to  be  called,  that  this  balance  may  be  precisely 
ascertained,  but  assoilzies  the  said  representatives  from  the  other 
conclusions  of  the  libel,  and  decerns ;  and  in  regard  to  the  de- 
fenders, the  representatives  of  the  late  James  Hunter,  assoilzies 
them  from  the  whole  conclusions  of  the  libel,  and  decerns : 
Finds  I  hem  entitled  to  their  expenses,  and  allows  an  account 
thereof  to  be  given  in,  and  to  be  taxed  by  the  auditor. 

**  Note. — There  are  various  conclusions  in  this  summons 
which  present  no  difficulty,  and  which,  indeed,  were  hardly 
touched  on  in  the  argument  before  the  Lord  Ordinary. 

**  Isf,  Considering  the  large  discretionary  powers  conferred 
by  the  trust-deed  on  the  trustees,  in  regard  to  the  expenses  of 
management,  the  Lord  Ordinary  sees  no  ground  for  questioning 
the  amount  of  the  salaries  allowed  to  the  cashier,  factora  or 
agents  t  upon  which  it  may  also  be  remarked,  that,  comparing 
the  present  system  of  management  followed  by  the  purauert 
themselves  with  that  under  the  trust,  the  former  is  considerably 
the  more  expensive  of  the  two.  As  to  the  appointment  to 
those  offices  of  persons  holding  the  situation  of  trustees,  the 
Lord  Ordinary  baa  to  observe,  that  the  impropriety,  inexpe- 
diency and  hazard  of  such  a  course,  is  well  exemplified  in  the 
present  case.  Considering  the  evident  consequences  of  such 
nominations,  by  which  the  interest  of  the  same  individual,  as  an 
officer  under  the  trust,  may,  and  in  many  cases  must  be  placed 
in  opposition  to  bis  duty  as  trustee,  much  might  be  said  against 
their  legahty.  But,  taking  into  view  the  notoriety  of  the  prac- 
tice, and  the  extent  to  which  it  has  been  carried  in  this  country 
without  any  attempt  at  challenge,  the  Lord  Ordinary  does  not 
consider  himself  warranted  in  sustaining  this  circumstance  as  a 
substantive  objection  to  the  trust- management. 

**  2dhf,  In  regard  to  the  conclusion  for  *  maWersations'  com- 
mitted by  the  trustees,  it  must  be  at  once  dbmissed,  as  the  re- 
cord contains  no  specific  statements  of  any  malversations  re- 
quiring further  inquiry. 

**  Sdfy^  The  same  remark  applies  to  the  general  concUision  for 
accounting.  The  whole  arcoonts,  audited  by  an  accountant 
of  character,  are  now,  and  have  been  from  the  beginning,  in 
process,  and  in  so  far  as  the  Lord  Ordinary  is  aware,  there  is 
no  objection  to  any  of  the  articles  of  them,  except  those  con- 
nected with  the  balance  due  by  the  factor,  Mr  Molle.  Indeed, 
from  what  took  place  at  the  debate,  that  appears  to  the  Lord 
Ordinary  to  form  substantially  the  only  ground  of  dispute  be- 
tween the  parties ;  and  in  regard  to  it,  be  has  found  it  necessary 
to  make  a  material  distinction  between  the  case  of  the  late  Mr 
Hunter  and  that  of  Mr  Pringle.  Against  the  former  and  his  re- 
presentatives, the  claim  seems  to  be  groundless.  Mr  Hunter, 
though  a  trustee,  took,  or  rather  was  allowed,  little  or  no  share 
of  the  management.  He  was  resident  in  Berwickshire,  and 
acted  as  the  country  agent  of  the  trust.  Mr  Pringle  and  Mr 
Molle,  the  other  two  truateet,  reuded  in  Edinburgh;  being  a 
quorum,  they  had  the  means  of  carrying  on  the  management 
without  requiring  the  presence  of  Mr  Hunter  at  their  meetings, 
and  the  inference  fairly  to  be  drawn  from  the  correspondence 
is,  that  they  were  not  disposed  to  admit  him  into  the  manage- 
ment, farther  than  was  absolutely  necessary.  Accordingly,  the 
Lord  Ordinary  is  satisfied,  on  a  perusal  of  the  documents,  that 
the  late  Mr  Hunter  was,  from  the  year  1822,  entirely  in  the 
dark  aa  to  the  true  state  of  the  factor's  accounts,  and  the  con- 
tinued balances  allowed  to  remain  in  his  hands.  It  also  ap- 
pears, that  from  the  6th  of  February  1829,  he  made  constant 
attempts,  though  unsuccessfully,  to  get  access  to  those  accounts; 
and  it  was  not  until  the  end  of  September  1830  that  they  were 
put  into  his  hands.  From  that  time  he  did  trtry  thing  in  bis 
power  to  obtain  payment  from  Mr  Molle ;  and  indeed,  it  is  to 
bis  exertions  that  the  ultimate  recal  of  the  hetorj  may  be  as- 
cribed. 

"  In  these  dircnrastances,  considering  the  exuberant  confidence 
reposed  in  the  trustees  by  the  trust-deed — the  reliance  Mr  Hun- 
ter was  fairly  entitled  to  place  in  the  acting  quorum  of  the  trot- 
tees,  Mr  Pringle  and  Mr  Molle,  two  professional  persuna  of  tbo 
first  respectability.— the  backvrardneta  of  those  gentlemen  tocom- 
municate  with  Mr  Hunter — his  ignorance  of  the  fiictor's  balances, 
and  bis  anxiety  and  activity  from  the  moowDt  hit  tvtpieiont 
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were  roosed,  and  bis  Bttention  called  to  the  matter-^tbe  Lord 
Ordinary  nitist  bold  tbat  Mr  Hunter  and  bis  representatives  are 
fully  entitled  to  the  benefit  of  the  protecting  clauses  of  the  trust- 
deed  ;  and  he  may  further  observe,  tbat  the  charge  made  in 
this  clamorous  summons  against  the  late  Mr  Hunter,  of  enter- 
ing into  a  corrupt  compact  with  the  late  Mr  Pringle,  by  which 
be.  Hunter,  abandoned  the  action  be  had  raised  against  Mr 
Pringle,  in  consideration  of  Pringle  resigning  the  trust  in  his 
favour,  seems  roost  absurd  and  unwarrantable,  now  tbat  it  is 
established  by  the  documents  in  process  that  Mr  Hunter  truly 
acted  in  those  matters  as  the  instrument  of  the  pursuer,  the  heir 
of  entail,  and  an  instrument  which,  considering  the  somewhat 
extraordinary  and  unscrupulous  proposals  made  to  him  in  the 
Course  of  those  proceedings,  the  pursuer  evidently  viewed  as 
completely  under  his  power.  Upon  all  these  grounds,  the  Lord 
Ordinary  has  thought  himself  bound  to  award  expenses  to  the 
representatives  of  Mr  Hunter. 

*'  The  case  of  Mr  Pringle  is  very  different,  though  in  one  par- 
ticular, vis.,  the  fairness  and  good  faith  of  bis  actings,  his  cha- 
racter stands  perfectly  unimpeached.  The  whole  charges  made 
against  him  in  the  summons,  of  wilful  violation  of  bis  duty,  and 
corrupt  connivance  at  the  dilapidation  of  the  trust-funds,  ap- 
pear to  be  utterly  without  foundation,  and  might  have  been 
spared.  At  the  same  time,  the  Lord  Ordinary  is  compelled  to 
bold  that  there  was  such  a  constiuctive  violation  or  neglect  of 
his  duty,  as  to  render  him  liable  for  the  consequences.  It  is 
true,  that  by  the  trust-deed  the  trustees  are  protected  from  any 
further  liability  for  their  factor  than  tbat  he  shall  *  be  habit  and 
repute  responsible  at  the  time  of  entering  upon  office ;'  and 
it  also  appears  that  Mr  MoUe  was  habit  and  repute  responsible, 
not  only  at  the  time  of  entering  upon  his  office,  but  until  a  very 
abort  time  indeed  before  the  public  declaration  of  his  bank- 
ruptcy. But  the  present  case,  like  every  other  of  the  kind, 
must  depend  upon  its  special  circumstances.  Now,  here  Mr 
Pringle  was  not  merely  a  trustee  receiving  the  allowance  grant- 
ed by  the  truster — he  was  the  cashier  appointed  by  himself  and 
bis  co-trustees,  with  an  additional  salary.  It  was  his  duty,  and 
be  had  the  power  to  ascertain  the  state  of  the  factor's  accounts, 
and  to  restrict  his  balances  within  a  reasonable  amount,  whatever 
delay  might  occur  in  the  formal  auditing  of  those  accounts  by 
the  accountant — a  delay  which,  in  this  case,  occasionally  ex- 
tended to  years  after  the  accounts  were  given  in — the  cashier, 
whose  province  it  was  to  collect  and  apply  the  trust-funds  to  the 
proper  purposes  of  the  trnst,  was  bound  to  inquire  and  to  know 
how  the  Actor's  accounts  stood.  It  is  proved  by  the  docu- 
ments in  process  that  he  did  know,  and  that  the  irregularity  of 
the  large  balances  retained  by  the  factor,  was  repeatedly  noticed 
by  the  accountant.  Mr  Pringle's  case,  then,  is  not  merely  that 
of  a  trustee  relying  on  the  circumstance  of  a  factor  being  habit 
and  repute  responsible ;  for  Mr  Pringle,  as  trustee  and  cashier, 
bad  the  means  of  knowing,  and  knew  that  whatever  might  be 
Mr  Molle*s  general  character  for  solvency,  he  was  in  the  habi- 
tual violation  of  his  duty  as  factor,  and  was  either  unable  or  un- 
willing to  account  properly  for  the  trust-funds.  Having  this  in- 
formation, Mr  Pringle  neither  required  caution,  nor  communi- 
cated the  matter  specially  to  bis  co-trustee  Mr  Hunter,  for  the 
purpose  of  recalling  the  factory ;  but  knowing,  as  he  did,  at  the 
end  of  the  year  1829  the  large  balance  in  the  account  of  that 
year  due  by  the  factor,  be  allowed  him  to  go  on  collecting  the 
rents  for  the  year  1830,  thus  encreasing  the  balance  to  a  great 
amount,  if  not  to  the  sum  actually  concluded  for.  It  is  quite 
possible,  and  indeed  there  is  no  reason  to  doubt,  that  this  con- 
duct on  the  part  of  Mr  Pringle  proceeded  from  an  ill-founded 
ireliance  on  Mr  MoUe's  solvency,  and  from  a  reluctance  to  take 
ttrong  measures  against  a  person  with  whom  he  was  on  a  foot- 
ing of  intimacy  and  confidence.  Bat  it  appears  to  the  Lord  Ordi- 
nary, that  the  consequences  of  this  mistaken  confidence  must 
be  borne  by  him,  and  not  by  the  trust-estate,  of  which  he  was  the 
guardian. 

*'  Before  concluding,  the  Lord  Ordinary  feels  himself  called 
upon  to  notice  the  enormous  accumulation  of  documentary  evi* 
dance  witb  which  this  process  has  been  encumbered.  -  Tbat  of 
the  pursuer  extends  to  300  pages  of  print,  while  on  the  part  of 
the  defenders  there  are  about  200  more.  It  ia  true  tbat  this 
case,  turning  much  upon  written  evidence,  required  the  printing 
of  documents  to  a  certain  extent.    But  be  must  say,  that  this 


mass  of  pretended  evidence,  whether  the  indiscriminate  admia- 
sion  or  confused  arrangement  of  its  contents  be  considered,  baa 
had  the  effect  of  obscuring  rather  than  of  elucidating  the  pointa 
in  dispute,  and  may  form  a  fit  subject  of  consideration  in  du- 
cussing  the  point  of  expenses." 

The  pursuers  reclaimed  generally,  as  also  Pringle*^ 
representatives.  At  advising  on  1st  December  1837« 
the  Court,  on  note  for  Pringie's  representatives, 

**  Recal  the  interlocutor  reclaimed  against,  assoilsie  the  com- 
plainers  from  the  conclusion  of  the  libel,  and  decern;  but  find  no 
expenses  due  to  either  party." 

On  note  for  Home,  &c., 

"  Recal  that  part  of  the  interlocutor  complained  of,  which 
finds  the  representatives  of  the  late  James  Hunter  entitled  to 
expenses,  and  find  no  expenses  due  to  either  party:  Quoad 
uiira,  adhere  to  the  interlocutor,  and  refuse  the  desire  of  this 
note." 

Mr  Home,  and  David  Milne,  Esq.,  factor  for  the 
estate  of  Billle,  appealed ;  and  there  was  also  an  appeal 
by  the  defenders  on  the  question  of  costs. 

Lord  Chancellor, — My  Lords,  it  appears  in  this  case,  that  by 
the  first  deed,  of  the  16th  of  July  1816,  George  Hon>e  disponed 
and  made  over  his  estates,  to  and  in  favour  of  three  trustees, 
David  Renton,  William  Pringle,  the  respondent,  and  John  Ren- 
ton,  who  were  to  execute  and  manage  the  trust  in  suecesaion, 
without  the  interference  of  the  others ;  and  it  was  provided, 
amongst  other  things,  that  tbey  should  have  power  to  name  and 
remove  factors  from  time  to  time,  with  such  powers,  and  liable 
to  such  diligence,  as  the  trustee  or  trustees  should  think  fit,  and 
to  pay  such  fectors  such  salaries  as  they  should  see  fit,  and  to 
settle  accounts  annually  with  such  factors,  and  upon  payment 
of  what  should  be  found  due,  to  exonerate  the  factors,  and  with- 
in six  montlis  after  each  clearance  with  the  said  factors,  to  make 
op  their  own  accounts,  tind  to  get  the  same  approved  by  an  ac- 
countant of  character  in  Edinburgh ;  and  if  such  accounts  sboold 
be  approved  by  the  said  accountant,  such  approbation  was  to 
operate  as  a  full  exoneration  of  the  trustee  or  trustees  during  tbe 
currency  of  such  account ;  and  it  was  provided,  that  such  trus- 
tees should  nowise  be  obliged  to  do  diligence,  otherwise  than 
as  they  should  think  fit,  nor  should  be  liable  for  any  omis- 
sions, but  only  each  of  tbem  for  himself  and  his  own  actual  and 
personal  intromissions,  nor  should  they  be  further  liable  for 
their  factors,  than  that  they  should  be  *'  habit  and  repute  respon- 
sible at  the  time  of  entering  upon  their  office."  Amongat  other 
trusts  for  the  application  of  the  income  was  tbe  payment  of  the 
yearly  sum  of  £100,  as  a  qualification  to  tbe  acting  tmatee  or 
trustees  for  their  trouble  in  the  management.  The  trusts,  it 
appears,  only  affected  the  rents,  which  were  to  be  applied  in 
payment  of  the  debts  and  legacies  of  the  truster;  and  the  inte- 
rest of  charges,  and  public  btirdens  and  repairs,  and  tbe  residue 
in  payment  of  all  remaining  debts  of  tbe  truster,  and  upon  ful- 
filment of  all  the  purposes  of  the  trust,  to  convey  to  tbe  party  en- 
titled under  another  deed,  by  virtue  of  which  tbe  purauer  ia 
entitled  to  the  estate  as  first  heir  of  entail,  for  himself  and  the 
heirs  whatsoever  of  tbe  estate,  to  whom  the  trustees  are  to  ac^ 
count  for  their  intromissions  and  management.  By  another 
deed,  dated  the  6th  day  of  August  1819,  George  Home  appointed 
William  Molle,  the  respondent,  William  Pringle,  and  Jamea 
Hunter,  trustees,  in  the  place  of  those  named  in  the  fbrmer 
deed,  but  with  a  declaration  that  the  majority  should  be  a  quo- 
rum for  executing  the  trusts,  and  not  in  other  respects  altering 
the  provisions  of  tbe  former  deed.  Soon  after  tbe  tnaster'a 
death  in  1820,  the  three  trustees  met,  and,  Mr  Home,  the  parauer. 
being  present,  appointed  William  Molle  to  be  AbCtor,  with  a 
salary  of  £180  per  annum,  and  William  Pringle  cashier,  witb 
a  salary  of  £50  per  annum;  and  on  the  22d  of  March  1820.  a 
regular  deed  of  factory  was  granted  to  Molle  accordingly.  The 
real  question  in  the  cause,'  is  the  liability  of  Pringle  and  Hunter 
for  the  sum  due  from  Molle,  as  trustee  or  lector,  at  tbe  ttoie  of 
his  insolvency  in  October  1890;  and  the  grounds  upon  whidi 
the  charge  is  sought  to  be  maintained  are,  principally,  JIrM,  tbat 
the  appointment  of  one  of  the  trustees  to  be  factor,  was  of  itself 
a  breach  of  trust,  and  subjected  the  parties  to  it  to  all  the  con- 
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seqaences  retuUing  from  it ;  and  aeeondfy,  that  there  was  such 
gross  negligence  in  Pringle  and  Hunter,  in  permitting  Molle  to 
keep  balances  in  his  hand,  as  to  subject  them  to  liability  for  the 
balance  due  from  him.  Such,  at  least,  are  the  poinrs  into 
which  the  claims  of  the  pursuers  are  to  be  resolved,  and  which 
it  is  important  to  keep  separate,  in  order  to  come  to  a  right 
understanding  of  the  principle  of  law  applicable  to  this  case, 
which  has  not,  I  think,  been  sufficiently  done  in  some  of  the 

groceedings.  As  to  the  j7rs<,  it  is  said  that  there  is  a  difference 
etween  the  law  of  England  and  of  Scotland.  In  England,  the 
appointment  by  trustees  of  one  of  their  body  to  act  exclusively 
in  any  part  of  the  trust,  under  the  authority  of  all,  would,  as  to 
the  others,  hare  the  effect  of  making  the  trustees  appointing, 
responsible  for  the  act  of  the  one  appointed, — that  is,  they  could 
not  treat  acts  done,  or  sums  received  by  such  appointee  in  the 
character  so  conferred  upon  him,  as  the  acts  or  receipts  of  a  co* 
trustee,  for  which  they,  as  co-trustees,  would  not  be  liable,  but 
as  aets  and  receipts  of  their  agent,  for  which  they  would  or 
would  not  be  liable,  as  there  might  be  pro6f  of  culpable  neglect 
in  their  dealings  with  such  agent.  The  allowance  of  a  salary 
to  such  afkpointee  would  clearly  be  a  breach  of  trust,  and  would 
therefore  he  disallowed.  But  it  is  said  that  the  practice,  if  not 
the  law  of  Scotland^  sanctions  such  appointment ;  and  the  case 
of  Montgomerie  tf .  Waochope,  Fac.  Coll.,  4rh  June  1822,  is  re- 
ferred to  in  proof  of  that  proposition.  Nothing  was  decided  in 
that  case  upon  that  point ;  but  the  Judges  stated  that  such  ap- 
pointments were  not  inconsistent  with  the  law  of  Scotland,  and 
that  a  trustee  appointed  by  his  co-trustees  was  entitled  to  the 
usual  remuneration  of  an  agent  or  cashier.  This  is  the  real 
question,  because  it  is  not  necessary  to  bold  that  the  appoint- 
ment is  illegal  in  order  to  maintain  the' principle,  that  the  party, 
who  having  accepted  the  office  of  trustee,  which  unless  other* 
urise  provided  for  by  the  trust  must  be  performed  gratuitously, 
accepts  another  office  inconsistent  with  that  of  trustee,  shall  not 
be  permitted  to  derive  any  emolument  out  of  the  trust-property 
in  respect  of  such  employment.  That  the  office  of  trustee,  and 
of  factor  or  cashier  to  the  property  are  inconsistent,  cannot  be 
disputed.  If  the  execution  of  the  trust  require  such  appoint- 
ments, it  becomes  the  doty  of  the  trustee  to  exercise  his  discre- 
tion and  judgment  in  the  selection  of  the  oflScers,  and  his  vigi- 
lant superintendence  of  their  proceedings  when  appointed, — all 
which  is  lost  to  the  trust  when  a  trustee  is  appointed  to  the 
execution  of  those  duties.  Therefore,  the  Courts  of  Equity  in 
England,  in  such  cases,  refuse  to  the  trustee  any  remuneration 
which  would  come  to  others  from  the  appointment,  which  pro- 
duces the  salutary  effect  of  deterring  trustees  from  making  such 
appointment  when  not  actually  required ;  and  when  such  neces- 
sity exists,  preserves  to  the  trust  the  superintendence  and  con- 
trol of  the  trustees  over  the  officer  they  may  appoint.  I  should 
be  sorry  to  give  any  sanction  to  a  contrary  practice  in  Scotland. 
There  can  be  no  reason  for  any  difference  In  the  rule  upon  this 
aubject  in  the  two  countries.  The  benefit  of  the  rule,  as  acted 
upon  in  England,  is  not  disputed ;  and  as  there  is  no  decision  to 
the  contrary,  there  cannot  be  any  reason  for  sanctioning  a  con- 
trary rule  in  Scotland.  In  the  view  I  take  of  the  present  case, 
there  will  not  be  any  necessity  for  expressing  any  further  opi- 
nion upon  that  point.  In  England,  the  appointment  of  one  of 
the  trustees  to  act  as  receiver,  and  manage  the  property,  and 
collect  the  rents,  would  nor,  per  se,  make  the  other  trustee  re- 
sponsible for  his  acts,  but  it  would  make  the  trustee  so  appoint- 
ed, the  agent  of  the  other  trustees  for  those  purposes,  and  ren- 
der them  responsible  for  his  acts,  so  far  as  they  would  have  been 
responsible  for  the  acts  and  receipts  of  a  stranger  appointed  to 
such  office,  but  not  otherwise ;  and  in  Scotland,  wbqre  such  ap- 
pointments are  treated  with  more  indulgence,  the  consequences 
cannot  be  nnore  stringent.  It  appears,  indeed,  from  the  cases 
of  Sym  V.  Charles,  (8  S.  and  D.,  741),  Moffat  t^.  Robertson.  (12 
8.  and  D..  369),  Ainslie  v.  Cheape,  (13  S.  and  D.,  417),  and 
Deaneo.  Paterson,  (14  8.  and  D.,  361),  that  the  Court  of  Ses- 
sion have  acted  upon  this  principle.  The  first  ground,  therefore, 
upon  which  the  appellant  seeks  to  fix  Pringle  and  Hunter  with 
the  balance  dae  from  Molle,  I  think  wholly  fails.  But,  secondly, 
eonstdering  Molle  as  the  agent  and  receiver  of  the  other  trus- 
tees, have  they,  in  their  transactions  with  him,  been  guilty  of 
such  negligence  as  to  make  them  responsible  for  the  acts  of  their 
agent  ?  For  I  hare  not  been  able  to  follow  the  reasoning  by 


which  It  seems- to  have  been  supposed  that  Mr  Pringle,  by  ac- 
cepting the  office  of  cashier,  incurred  any  additional  responsi- 
bility as  to  the  acts  or  receipts  of  Mr  Molle.  That  office  may, 
indeed,  have  afforded  him  opportunities  of  knowing  the  state  of 
Mr  Molle's  accounts,  and  have  given  him  earlier  notice  of  his 
malversations, — and  such  knowledge  and  notice  may  be  important 
in  coF>sidering  bis  liability ;  but  such  liability  roust  attach  to 
his  office  of  trustee,  and  not  of  cashier.  The  question  then  is, 
what  is  the  case  established  against  Mr  Pringle  and  Mr  Hunter,  of 
culpable  negligence  in  dealing  with  their  factor,  Mr  Molle  ?  The 
tr  ust-deed  directs  that  the  trustees  should  settle  accounts  annually 
with  their  factors,  and  upon  payment  of  what  should  be  found 
due,  exonerate  and  discharge  them  from  their  intromissions  and 
management,  and  within  six  months  of  each  clearance  with  the 
factor,  make  op  their  own  accounts,  and  get  them  approved  by  an 
accountant.  This  seems  to  assume  that  the  account  so  to  be  settled 
with  the  factor,  was  to  include  the  whole  of  his  receipts  and  pay- 
ments up  to  the  time  of  the  settlement ;  but  that  is  not  possible. 
It  is  the  usual  course  that  such  accounts  should  be  made  up  to 
a  certain  time,  and  there  must  necessarily  be  a  running  account 
not  included  in  any  such  statement.  No  doubt  this  affords  the 
means  to  a  factor  of  keeping  a  balance  in  hand  which  does  not 
appear  upon  the  face  of  his  accounts.  He  may  delay  receiving 
a  sum  of  money  until  after  the  time  to  which  the  account  is 
made  up,  in  order  to  keep  down  the  apparent  balance.  But 
however  dishonest  such  contrivances  may  be  in  the  factor, 
they  cannot  impose  any  responsibility  upon  the  trustees  by  whom 
he  is  employed,  unless  they  are  parties  to,  or  cognizant  of  them. 
And  it  is  obvious,  that  in  the  management  of  a  considerable 
property,  it  is  indispensably  necessary  to  have  a  certain  balance 
in  the  hands  of  the  manager  to  meet  the  current  expenses.  It 
appears,  accordingly,  that  in  Mr  Molle's  accounts  for  1822,  con- 
siderable balances  were  in  his  hands  on  the  31st  of  December  of 
each  year ;  but  that  in  each  of  those  years,  such  balances  were 
more  than  paid  by  the  month  of  March  or  April  in  the  following 
year,  excepting  the  year  1827,  in  which  the  preceding  balance 
was  not  exceeded  by  subsequent  payments  till  the  month  of 
September.  It  is  true,  that  in  the  interval  he  had  received 
sums  equal  to,  or  exceeding  his  subsequent  payments,  so  that 
his  actual  balance  was  not  reduced;  but  of  that  the  trustees  had 
not  necH^sarily  the  means  of  information.  The  balance  to  the 
31st  of  December  1829,  was  £1634,  which  was  more  than 
covered  by  subsequent  payments  by  the  7th  of  April  1830.  It 
appears,  however,  that  the  trustees,  and  particularly  Mr  Pringle, 
were  aware  that  Mr  Molle  retained  balances  in  his  hands  beyond 
what  they  thought  necessary  or  proper,  and  that  his  so  doing 
was  the  subject  of  remonstrance  in  1828,  which  led  to  the  re- 
duction of  what  was  then  due;  and  in  1830,  the  correspondence 
proves  that  Mr  Pringle  insisted  upon  the  payment  of  the  balance 
then  in  hand,  which  not  being  done,  led  to  the  recal  of  the 
factory  granted  to  Mr  Molle,  which  was  followed  by  an  intima- 
tion of  hfs  bankruptcy  on  the  following  day,  op  to  which  time 
it  does  not  appear  that  there  was  any  ground  for  suspecting  his 
solvency;  and  it  is  proved,  that  at  the  time  of  his  appointment 
he  was  in  high  credit.  The  profit  which  arises  from  the  use  of 
a  balance,  is  sufficient  to  aceoant  for  the  attempt  to  detain  it, 
without  attributing  it  to  inabiKty  to  pay.  A  passage  in  Mr 
Pringle's  letter  of  22d  of  SefNcfliber  1830,  has  been  much  relied 
Upon,  as  showing  that  be  had  becu aware  of  Mr  Molle's  bad  cir- 
cumstances in  1828  Br  sajsi^  speaking  of  a  payment  of  £1500 
received  in  1828, — "  I  own  I  as  a  good  deal  pleased  that  this 
was  done,  from  whatever  quarter  it  was  procured.**  The  mean- 
ing of  this  is  very  doubtful.  It  may  mean  that  he  doubted  Mr 
Molle's  having  means  of  his  own  to  pay  that  £1500 :  or  it  may 
mean,  that  it  might  have  been  paid  out  of  subsequent  receipts, 
so  as  not  in  fact  to  reduce  the  amount  of  balance  due  on  the 
preceding  December.  It  is  much  too  slight  a  piece  of  evidence 
to  support  the  ca<te  of  Mr  PringleV having  at  that  time  been  so 
cognizant  of  Mr  Molle's  difficultieii,  as  to  have  made  it  his  duty^ 
to  interpose  for  the  purpose  of  preventing  his  receiving  any  fur- 
ther part  of  the  property,  and  to  institute  legal  proceedings  for 
the  purpose  of  compelling  payment  of  the  existing  balance, — the 
credit  and  supposed  responsibility  of  Mr  Molle  having  been  un- 
suspected until  very  shortly  before  bis  bankruptcy.  I  cannot, 
therefore,  find  in  the  evidence  giveo»  any  such  proof  of  culpable 
negligence  in  the  mode  of  dealing  with  the  factor,  as  would. 
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according  to  the  decisions  in  Scotknd,  render  a  trustee  liable 
for  tbe  losses  stistaioed  by  his  uUimate  insolvency.  The  cases  of 
AiDslie  V.  Cheape,  13  Shaw,  417,  and  Cowan  v.  Crawford,  in  13 
Fac.  Coll.,  628,  are  strong  authorities  upon  this  point.  In  1828, 
the  trustees  finding  their  factor  retaining  balances  in  hand  beyond 
what  they  thought  proper,  press  him,  by  every  means  short  of  legal 
proceedings,  to  keep  down  such  balances,  which  course  continues 
till  December  1830,  when,  finding  their  efforts  ineffectual,  they 
recal  his  appointment — which  produces  his  bankruptcy,  without 
any  previous  proof  of  his  being  insolvent.  The  result  is,  that,  in 
my  opinion,  the  judgment  below  was  correct,  in  holding  that  Mr 
Pringle's  estate  is  not  liable  for  the  loss  sustained  by  the  insolvency 
of  Mr  Molle ;  and  if  be  did  not  make  himself  liable  for  such  los^, 
it  is  clear  that  Mr  Hunter  did  not ;  for  every  circumstance  from 
which  the  responsibility  of  Mr  Pringle  could  arise,  exists  in  a 
less  degree  in  tbe  case  of  Mr  Hunter.  If  the  case  fitils  so  far, 
there  is,  I  think,  no  ground  for  the  general  account ;  for  if  Messrs 
Pringle  and  Hunter  are  not  chargeable  with  Mr  Molle's  balance, 
their  own  accounts  have  been  regularly  examined  and  settled, 
according  to  the  provisions  of  tbe  trust-deed,  and  no  case  is 
made  for  opening  them.  It  is  indeed  said  that  Mr  Pringle  has 
in  those  accounts  been  allowed  a  salary  of  £50  per  annum,  to 
which,  as  trustee,  he  was  not  entitled  ;  and  if  that  question  had 
arisen  for  decision  in  a  proper  form,  and  under  circumstances 
calling  for  a  judgment  upon  the  point,  whether  a  trustee  could 
create  an  office  for  himself  out  of  bis  trust,  so  as  to  derive  profit 
from  his  trust,  I  should  hare  had  great  difficulty  in  assenting  to 
what  appears  to  have  been  assumed,  ratber  than  decided,  in  Scot- 
land.  In  such  a  case,  there  cannot  be  any  good  reason  for  any  differ- 
ence in  the  rules  adopted  in  the  twocountries,  and  there  cannot  be 
any  doubt  as  to  the  inconvenience  and  danger  of  such  a  practice; 
but  in  this  case,  if  the  £60  per  annum  were  to  be  disallowed, 
and  struck  out  of  Mr  Pringle's  accounts,  he  would  be  entitled 
to  charge  for  all  actual  expenses  incurred  by  the  duty  he  per- 
formed as  cashier:  so  that  there  is  no  probability  that  the  estate 
would  profit  by  opening  the  accounts  in  that  respect;  and  when 
it  is  considered  that  this  allowance  arose  from  an  appointment 
made  in  the  presence  of  the  pursuer,  and  n'as  to  be  paid  out  of 
rents,  the  surplus  of  which  was  his,  and  that  it  has  been  sanc- 
tioned by  tbe  accountant,  who  had  authority  from  the  trustees 
to  settle  tbe  trustees'  accounts,  I  cannot  think  that  it  would  be 
advisable,  for  such  a  purpose,  to  interfere  with  tbe  judgment  be- 
low, particularly  when  it  appears  that  such  allowances  have 
been  usual  in  Scotland,  and  that  there  is  something  like  judicial 
authority  for  them,  as  in  Montgomerie  v,  Wauchope,  Fac  Coll., 
4th  June  1822.  I  think,  also,  that  the  House  would  be  werj 
reluctant,  when  the  principal  object  of  tbe  suit  fails,  to  give  any 
relief  upon  so  small  a  part  of  the  case, — particularly  where  tbe 
record  is  loaded  with  charges  and  accusations  of  personal  fraud 
and  wilful  dereliction  of  duty  against  Mr  Pringle  and  Mr  Hun- 
ter, of  which  there  is  not  only  no  proof,  but  for  which  there 
does  not  appear  at  any  time  to  have  been  any  reasonable  ground 
for  suspicion,  and  for  introducing  which  into  the  pleadings  I 
have  not  seen  or  heard  any  justification.  And  this  leads  to 
the  only  remaining  question — that  of  costs,  which  is  the  only 
one  upon  which  I  have  entertained  any  doubt ;  and  if  I  had 
been  sitting  in  the  Court  below— considering  tbe  fiiilure  of  the 
case  made  against  the  trustees,  and  the  unjustifiable  charges 
brought  against  them,— I  should  perhaps  have  thought  it  just 
that  they  should  be  indemnified  in  costs,  by  directing  the  pur- 
suers to  pay  thefli.  B«l  m  tbia  Hauis  thft  caae  i»  di&feat. 
A  court  of  appeal  doee-not  interfiere  ha  rb»  questtov  of  eoata, 
without  reluctance,  in  any  case,  and  generally,  will  not  enter- 
tain an  appeal  for  costs  alone;  and  the  question  of. costs  can  only 
arise  upon  the  cross  appeal.  I  am  therefore  of  opinion,  that 
both  appaaUk  should  be  dismissed,  with  costs. 

Appeals  dismissed,  wtth  costs. 

First  Divbion.— Lord  Fullerton,  Ordinary, — Spottiswoode 
4Md  Kobertson,  AppeUaniB*  3oGeUors."^Qtwgt  Webster*  JU- 
tpondeM  SolicUar^ W, B.D.J 


22d  June  1841. 

HOUSB  OF  LOEDS. — (W.H.D.) 

No.  236. — William  Dixon,  Esq.^  AppeUani^  r.  Mbs 
Margaret  Dixon  or  Fishes,  and  her  Husband 
for  hit  interest^  Respondents. 

Husband  and  Wife — Testament — Provisions — Jns  Relictie' 
Homologation — Reduction — CircuautaneeB  in  which  held  (af- 
firming tbe  judgment  of  tbe  Court  of  Session),  thai  a  widow 
having ^  in  thefirtt  ingtance,  accepted  and  taken  possession  of 
various  special  subjects  ofvalue^  to  which  she  had  right  bg  the 
testamentarg  deeds  of  her  husband;  and  having  thereafter 
transacted  with  his  disponees  and  executors^  and  discharged  a!i 
her  claims  against  the  estate^  U  ufas  not  thereafter  competent^ 
either  to  her  or  ang  one  in  her  right,  to  repudiate  or  reduce  the 
settlements  of  her  husband  on  the  ground  of  inadequaeg  or 
otherwise. 

This  was  an  action  of  redaction  raised  by  the  pur* 
suer  in  bis  own  name,  and  In  .that  of  his  now  deceased 
mother,  Mrs  Janet  Smith  or  Dixon,  in  aid  of  his  pleas 
in  a  process  of  maltiplepoinding  raised  by  tbe  present 
defenders  in  May  1823,  and  in  which  the  pursuer, 
William,  and  his  elder  brother,  John  Dixon,  as  tbe 

fenerai  representatives  of  their  father,  the  late  William 
)ixon,  are  the  nominal  pursuers. 
Mr  William  Dixon,  the  pursuer's  father,  an  English- 
man by  birth,  came  in  early  life  to  Scotland,  and  was 
engaged  as  manager  of  filackhouse  coUieiy,  near  Ayr. 
While  in  that  situation,  about  the  year  1776,  he  mar- 
ried Mrs  Janet  Smith,  without  any  marriage- contract. 
Mr  Dixon  afterwards  gradually  improved  his  circum- 
stances ;  and  in  the  latter  part  of  his  life  they  improved 
so  much,  that  at  his  death  in  1822,  he  was  enabled  to 
leave  to  his  family  a  most  extensive  succession,  consist- 
ing of  heritable  and  moveable  property.  Antecedent 
to  1809,  having  acquired  the  lands  of  Palace- Craig,  in 
the  parish  of  Old  Monkland,  he  secured  to  his  wife  a 
reasonable  provision  in  the  event  of  widowhood.  On 
14th  December  1809,  he  executed  the  deed  now  sought 
to  be  reduced,  which  j^roceeds  on  the  narrative  that  no 
antenuptial  marriage-contract  had  been  executed  by 
himself  and  his  wife,  nor  any  provision  made  in  her 
favour  in  the  event  of  survivance ;  and  therefore  he 
binds  and  obliges  himself,  and  his  heirs  and  successors, 
to  pay  to  her,  if  she  survive  him,  a  liferent  annuity  of 
£150  per  annum,  in  security  of  which  he  disponed  to. 
her  tbe  lands  of  Palaoe-Craig.  He  farther  granted  to 
her  a  liferent  of  the  mansion-bouse,  garden  and  offices* 
and  a  park  of  ground  extending  to  about  twenty-two 
acres.     By  the  same  deed  there  is  assigned  to  her 

"  in  abaolute  property,  in  tbe  event  of  her  surviring  me,  the 
whole  hooaehold  furniture  and  plenishing,  bed  and  table  linen, 
and  plate  that  shall  be  pertaining  and  belonging  to  meat  the  time 
of  my  death,  likewise  three  of  tbe  best  milch-cows  which  shall 
belong  to  me.* 

In  return  for  these  provisions  the  deed  bears : 

"  And  I,  the  said  Jtnet  Smith,  do  hereby  acrept  of  the  provi»ions 
before  mentioned,  in  full  of  all  I  could  a^k  or  claim,  by  or  through 
the  decease  of  the  said  William  Dixon,  hereby  renouncing  the 
lega^  prpfiaiona  I  asighi  bo  entitled  to  ia  the  event  of  my  eur« 
viving  him." 

On  1 1th  April  1817,  Mr  Dixon's  afikirs  still  prosper^ 
ing,  be  executed  another  deed,  providing  certain  sums 
to  his  children,  and  disponing  tbe  univertiias  of  Ins 
estates  in  favour  of  his  two  surviving  sons,  John  and 
the  present  pursuer,  William.  By  ^is  deed  an  addi- 
tional sum  of  £1000  is  provided  to  Mrs  Dixon. 
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On  23(1  November  1821,  Mr  Dtxon  executed  a  dis- 
position in  favour  of  his  wife,  by  which  her  provisions 
were  considerably  enlarged.  It  bears  to  be  granted 
**  for  the  love,  favour,  and  affection  I  have  and  bear  to 
Janet  Sn)ith,  my  wife,  and  for  other  considerations  me 
hereunto  moving,**  &c.  The  additional  provisions  are, 
].  The  absolute  right  to  two  shops  in  Glassford  Street, 
Glasgow ;  and,  2.  Forty  shares  of  the  undertaking  call- 
ed the  Monkland  Canal  Navigation,  the  value  of  which 
was  £4400. 

Mr  Dixon  died  on  16th  October  1822  at  Govanhill, 
sind  was  survived  by  his  wife,  and  by  two  sons  and 
four  daughters, — viz ,  John ;  William ;  Isabella,  widow 
of  Hugh  Mann,  writer  in  Glasgow;  Margaret,  Mrs 
Fisher ;  Janet,  wife  of  Mr  Joseph  Whitehead,  taiuier 
in  Paisley ;  and  Lilias,  unmarried. 

In  virtue  of  the  deed  of  settlement  of  1817,  Mr 
Dixon's  two  sons  .assumed  possession,  generally,  of  his 
whole,  property,  under  the  exception  of  the  subject 
specially  conveyed  to  his  widow.  The  pursuer,  Wil- 
liam Dixon,  assumed  the  sole  control  and  management 
of  the  business,  estate,  and  affairs.  Soon  after  Mr 
Dixon*8  death,  the  defenders  intimated  their  dissatis- 
faction with  the  provision  granted  to  Mrs  Fisher  (a 
liferent  of  £4000),  and  requested  explanation  of  the 
value  of  Mr  Dixon's  estate,  with  the  view  to  claim  le- 
gitira.  This  produced  a  termination  of  all  domestic 
intercourse  between  the  defender  and  Mr  Dixon's  wi- 
dow and  family. 

After  her  husband's  death,  Mrs  Dixon  took  posses- 
sion of  the  furniture,  as  provided  to  her  by  the  post- 
naptial  contract.  She  drew  payment  of  the  dividends 
on  her  shares  of  the  Monkland  Canal  Company.  She 
also  uplifted  the  rents  of  the  Glassford  Street  shops,  in 
which  she  took  infeftment,  and  she  gradually  drew  pay- 
ment from  her  sons  of  sums  to  account  of  her  money 
provisions.  Mrs  Dixon  made  no  claim  for  terce  or 
JUS  relicUe,  nor  did  she  enter  appearance  in  the  multi- 
plepoinding. 

On  28th  February  1826,  a  deed  of  agreement  was 
executed  by  Mrs  Dixon  on  the  one  part,  and  by  her 
sons,  John  and  William  Dixon,  on  the  other  part.  By 
this  deed  the  two  sons  bound  themselves  to  make  pay- 
ment to  their  mother  of  £6400  at  the  term  of  Whit- 
Biinday  1836  (ten  years  after),  with  interest  from  16th 
October  1822.  They  engaged,  moreover,  to  pay  her 
a  liferent  annuity  of  £200,  and  to  give  her  the  life- 
rent use  of  the  house  and  garden  at  Govanhill.  They 
farther  bound  themselves  to*  provide  and  maintain  for 
her  three  cows,  and  a  carriage  and  pair  of  horses,  and 
to  make  over  to  her  the  whole  household  furniture 
which  had  belonged  to  her  husband ;  and,  finally,  they 
agreed  that  she  should  have  right  to  the  two  shops  in 
Glassford  Street.  On  the  other  hand,  as  a  counterpart 
(which  forms  the  basis  of  this  reduction,  so  far  as  stated 
in  th<i  libel). 


<« 


the  isid  Mrs  Janet  Smith  or  Dixon  not  only  declares  her- 
self satisfied  with  the  provisions  before  mentioned,  in  lien  of, 
and  in  full  of  all  claims  of  whatever  nature,  whether  legal  or 
conventional,  she  is  entitled  to  from  the  estate  of  the  said  de* 
ceased  William  Dixon,  her  husband,  but  she  hereby  gives  up, 
dispones,  conveys,  and  renounces,  to  and  in  favour  of  the  said 
John  Dixon  and  William  Diion,  and  their  heirs  and  successors, 
all  such  claims  and  rights,  in  whatever  way  conceived,  and 
whether  legal  or  conventional,  and  hereby  binds  and  obliges 
herself,  her  heirs,  executors  and  successors,  to  execute  all  revo- 


cations, conveyances  or  other  deeds  that  may  he  necessary  for 
investing  them  and  their  foresaids  in  the  full  right  thereof,  with 
full  power  to  them  and  their  foresaids  to  follow  forth  and  make 
the  same  efTectaal  by  all  competent  and  legal  ways  and  means : 
Farther,  the  said  Janet  Smith  or  Dixon  hereby  acknowledges 
that  she  has,  since  the  death  of  her  said  husband,  received  from 
the  said  John  Dixon  and  William  Dixon  the  sum  of  £1569. 
16s.  Sterling,  to  account  of  the  sums  provided  to  her  as  afore- 
said." 

Of  the  same  date  with  this  deed  of  agreement,  Mrs 
Dixon  executed,  in  favour  of  her  two  sons,  a  regular 
transfer  in  the  usual  style,  of 

"  all  and  whole  forty  shares  of  the  undertaking  of  the  Monk- 
land  Canal  Navigation,  as  the  said  shares  stand  divided  by  an 
Act  of  Parliament  of  the  53d  year  of  the  reign  of  bis  late  Ma- 
jesty, and  which  belonged  to  the  said  deceased  William  Dixon, 
and  were  conveyed  by  him  in  my  favour,  conform  to  disposi- 
tion and  assignation,  hearing  date  the  23d  day  of  November 
1S21,  and  recorded  in  the  Sheriff-court  books  of  Lanarkshire  the 
23d  day  of  October  1822^  with  the  dividends  due  on  the  said 
forty  shares  at  and  prior  to  the  date  hereof,  and  in  all  time 
coming." 

John  and  William  Dixon  afterwards,  in  September 

1826,  found  it  necessary  to  execute  a  trust-deed  in 
favour  of  Mr  Cuthbertson,  accountant  in  Glasgow,  in 
order  "  to  liquidate  and  pay  off  our  debts,  as  weU  as 
the  provisions  lefl  by  our  said  father."  To  this  deed 
Mrs  Dixon,  and  all  the  other  members  of  the  family, 
excepting  the  defenders,  acceded.  In  adjusting  this 
matter,  no  mention  was  made,  nor  any  conveyance 
granted  to  Mr  Cuthbertson  of  the  widow's  terce  and 
JUS  reliciiBf  as  acquired  by  Messrs  Dixon  under  the 

agreement  of  February  1826. 

On  20th  May  1827,  John  and  William  Dixon  enter- 
ed into  an  agreement,  with  consent  of  their  trustee,  by 
which  the  pursuer,  William  Dixon,  took  upon  himself 
their  whole  joint  obligations,  and  engaged  to  pay  to 
his  brother,  John,  the  sum  of  £35,000 ;  and,  on  the 
other  hand,  John  conveyed  to  William  his  share  of 
their  father's  estate  and  funds.  In  that  agreement 
there  was  no  conveyance  by  «Fohn  to  William  of  the 
rights  acquired  by  them  in  virtue  of  the  mutual  deed 
executed  by  tbem  and  their  mother,  now  libelled  on, 
of  28th  February  1826.     By  the  agreement  of  May 

1827,  the  pursuer,  William  Dixon,  was  taken  bound  to 
relieve  his  brother  John  of  all  their  joint  debts  and 
obligations,  and  of  the  legacies  and  annuities  lefl  and 
bequeathed  by  their  father,  &c«  Instead,  however,  of 
paying  off  those  due  to  his  mother  and  sisters*  William 
Dixon  prevailed  upon  them  to  grant  a  deed,  on '23d 
and  25th  December  1830,  discharging  the  eldest  son; 
John,  of  all  liability  to  them  under  his  father's  settle- 
ments, and  accepting  of  himself  as  their  sole  debtor. 

The  present  action  was  raised  on  14th  December 
1831,  in  name  of  the  widow,  Mrs  Dixon,  and  her  son 
William,  concluding  for  decree  of  reduction  of  her 
postnuptial  contract  of  14th  December  1809»  and  of  all 
writs  importing  an  acceptance  of  the  provisions  settled 
on  her,  and  stating,  that  by  an  assignation  embodied  in 
the  deed  of  agreement  of  28th  February  1826,  the  wi- 
dow had  conveyed  to  her  two  sons,  John  and  William, 
her  rights  jure  relietOy  worth  £10,000,  to  which  the 
pursuer,  William,  now  bad  right,  in  virtue  of  the  trans- 
action by  which  he  purchased  his  elder  brother's  inter- 
est in  the  whole  funds  and  estate  of  the  family. 

Defences  were  lodged,  but  no  steps  were  taken  by 
the  pursuer  while  his  mother  lived.    She  died  in  De-r 
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cember  1 834,  and  the  action  was  revived  in  consequence 
of  a  summons  of  wakening  raised  by  the  defenders,  in 
order  to  clear  the  way  for  a  decision  in  the  separate 
process  of  multiplepoinding,  since  which  time  the  pur- 
suer endeavoured  to  support  it  by  various  productions: 
— Isif  By  the  following  mandate: 

**  Glasgow,  3d  June  1823. — We  hereby  authorise  you  to 
appear  for  U8  in  the  process  of  inultiplepoindtnj^  raised  by  Mrs 
Fisher,  in  regard  to  the  succession  of  the  late  Mr  Dixon,  against 
us  and  others,  and  to  clainn  our  legal  shares  of  eatd  succession. 
We  are,  gentlemen,  your  most  obedient  servants,  (Signed) 
Janbt  Dixon,  Janet  Whitehead,  Joseph  Whitehead, 
LiUAS  Dixon,  Isabella  Mann,  William  Dixon."  (Ad- 
dressed) "  To  Messrs  Tod  and  Romanes,  W.S.,  Edinburgh/' 

No  use  was  made  of  this  mandate  by  lodging  claims 
in  the  multiplepoinding.  2dfyf  There  was  put  into 
the  process  of  multiplepoinding,  on  23d  May  1836,  a 
deed  of  revocation,  executed  by  Mrs  Dixon  of  so  early 
a  date  as  12th  March  1824,  by  which,  on  a  recital  of 
all  the  provisions  granted  by  her  husband  in  her  favour, 
she  revoked  and  recalled  her  acceptance  thereof,  that 
she  might  be  restored  to  her  whole  legal  rights.  This 
deed  did  not  appear  to  have  been  delivered,  and  was 
not  noticed  in  any  of  the  deeds  or  transactions  subse- 
quently to  its  date,  and  was  not  libelled  on  in  this  pro- 
cess. The  third  document  produced  was  a  mandate, 
dated  11th  March  1830,  to  Messrs  Tod  and  Romanes, 
authorising  them  to  raise  an  action  of  reduction,  to  the 
effect  of  enabling  her  *<  to  make  effectual  the  legal 
claims  competent  to  me  Jure  relicice  or  otherwise." 

In  support  of  the  action  the  pursuer  pleaded — 
1.  Mrs  Dixon's  alleged  acceptance,  tiatUe  matritnonio,  of  cer- 
tain provisions  in  her  husband's  settlements  in  lieu  or  satisfac- 
tion of  her  legal  provisions  of  terce  and  jus  relicla,  is  null  and 
▼Old,  in  respect  that  any  such  acceptance  Was  a  donatio  inter 
9irum  ei  uxorem,  and  as  tuch  was  revocable,  and  was  revoked 
accordingly.  2.-  Those  provisions  having  been  quite  inadequate, 
and  far  less  than  the  value  of  her  legal  provisions,  either  at  the 
time  thnt  these  conventional  provisions  themselves  were  made, 
or  at  the  time  of  Mr  Dixon's  death,  her  alleged  acceptance 
thereof  was  not  onerous  or  irrevocable,  nor  could  her  power  or 
right  of  revoking  such  acceptance  be  affected  by  other  provisions, 
which  were  not  so  accepted,  having  been  subsequently  granted, 
or  by  her  acceptance  of  provisions  which  were  not  declared  to  be 
in  lieu  or  satisfaction  of  her  legal  claims.  3.  Mrs  Dixon's  al- 
leged acceptance  of  certain  conventional  provisions  in  lieu  or 
satisfaction  of  her  legal  lights,  was  moreover  void  and  in- 
effectual, in  respect  of  her  having  signed  the  same  at  the  solici- 
tation of  her  husband,  in  ignorance  of  the  nature  and  extent  of 
bar  legal  rights,  and  of  the  disproportion  between  these  and  the 
conventional  provisions ;  and  in  respect,  at  all  events,  of  her  al- 
leged acceptance  having  proceeded  upon  error  in  eubstaniialibuM, 
4.  Mrs  Dixon's  acceptance  was  legally  and  effectually  revoked, 
not  onlv  by  the  deed  of  revocntton  and  other  writs  which  she 
granted  in  her  own  favour,  and  which  were  effectual  in  law 
before  as  well  as  after  delivery,  hut  likewise  by  her  transactions 
with  her  sons,  and  the  pursuer  individually,  and  by  the  institu- 
tion of  the  present  action  of  reduction.  5.  The  alleged  pro- 
ceedings founded  upon  by  Mrs  Fisher  and  her  husband,  could 
not  prevent  Mrs  Dixon  from  effectually  repudiating  the  provi- 
sions in  Mr  Dixon's  settlements  after  his  death,  and  enforcing 
her  legal  rights,  in  respect  that  she  never  discharged  or  renounced 
her  legal  rights,  otherwise  than  by  conveying  the  same  to 
Mr  Dixon's  disponees;  that  these  proceedings  did  not  take 
place,  at  all  events,  until  after  she  had  repudiated  the  settle- 
ments, and  declared  her  option  to  enforce  her  legal  rights,  and 
that  the  provisions  which  were  implemented  or  secured  to  her 
were  not  those  contained  in  the  settlements,  but  those  after- 
wards made  to  her  by  John  and  William  Dixon,  or  the  latter 
individually.  6.  Although  she  had  received  all  that  was  pro- 
vided ta  her  in  the  aettleaantt,  the  same  would  have  been  oiriy 


imputable  to  account  of  what  belonged,  or  was  owing  to  her 
under  her  legal  provisions  ;  and  she  or  her  assignee  would  still 
have  been  entitled  to  enforce  payment  of  the  remainder  of  these 
legal  provisions.  7.  Mrs  Fisher  and  her  husband  are  not  en- 
titled to  found  upon  any  declarations  in  Mr  Dixon's  settlements, 
as  preventing  his  widow  from  revoking  the  same,  or  from  en- 
forcing her  legal  rights,  in  respect  that  they  themselves  have 
repudiated  and  frustrated  that  settlement  to  a  great  extent,  and 
that  they  are  not  entitled  both  to  approbate  and  reprobate  the 
same.  8.  Mrs  Fisher  and  her  husband  are  not  entitled  to  found 
upon  the  proceedings  posterior  to  Mr  Dixon's  death,  as  prevent- 
ing Mrs  Dixon,  or  her  assignee,  from  repudiating  the  settlement, 
and  enforcing  her  legal  rights,  in  respect  that  the  share  of  Mr 
Dixon's  effects,  claimable  by  Mrs  Fisher  and  her  husband,  be- 
came fixed  and  determined  at  the  time  of  his  death,  and  could 
neither  be  enlarged  nor  diminished  by  subsequent  transactions, 
which  were  res  inter  alios  acta,  and  were  adopted  for  the  very 
purpose  of  preventing  them  from  claiming  more  than  their  legal 
share.  9.  Moreover,  Mrs  Fisher  and  her  husband  are  not  en- 
titled to  found  upon  these  proceedings  to  that  effect,  in  respect 
that  the  fund  to  which  these  proceedings  related,  had  previously 
been  rendered  litigious  by  the  multiplepoinding,  and  that  the 
amount  of  the  share  of  the  fund  in  medio,  which  was  daimaMe 
by  them  at  the  institution  of  that  action,  could  not  be  afiR^ed 
by  such  transactions  among  third  parties  ptwlsa/e^ilc.  10.  The 
pursuer,  as  the  assignee  of  Mrs  Dixon,  has  right  to  her  share  of 
the  goods  in  communion,  and  is  entitled  to  have  the  right  there- 
to declared,  and  to  have  the  proceedings  which  are  said  to  a&ct 
the  same  rescinded,  all  as  concluded  for  in  the  libeL 

The  defenders  pleaded — 
1.  If  the  deed  of  agreement  of  1826,  between  the  late  Mrs  Dixon 
and  her  two  sons,  was  intended  to  convey  to  them  her  legal 
provisions  as  a^ widow,  they  were  necessarily  transferred  by  the 
trust-disposition  executed  by  these  parties  in  favour  of  Mr  Cuth- 
bertson  for  behoof  of  their  creditors,  and  are  vested  in  him,  so 
that  William  Dixon  ia  not  a  competent  party  pursuer  of  this  ac^ 
tton ;  and,  at  all  events,  Mr  Cuthbertson  ought  to  have  been  a 
party  to  it.     2.  The  provisions  in  favour  of  Mra  Dixon,  con- 
tained in  the  heritable  bond  of  annuity,  or  postnuptial  contract 
of  1809,  having  been  reasonable  at  its  date,  that  deed  was  irre- 
vocable.    3.  In  taking  into  consideration  the  question  concern- 
ing Mrs  Dixon's  power  to  revoke  the  deed  of  1809,  it  ia  neces- 
sary to  take  into  view  the  provisions  afterwards  granted  in  ber 
favour,  and  accepted.     Mrs  Dixon  (the  alleged  cedent  of  the 
pursuer,  William  Dixon)  having  assumed  possession  of  these 
provisions,  could  not  effectually,  by  herself,  or  by  an  assignee, 
divest  herself  of  these,  and  claim  her  legal  provisions.     The  en- 
joyment and  subsequent  conveyance  by  her  (in  her  settlement) 
of  the  household  furniture,  &c.,  granted  to  her  by  the  postnup- 
tial contract, — the  receipt  by  her  of  the  dividends  on  the  canal 
shares,  and  the  conveyance  by  her  of  these  canal  shares, — the 
receipt  by  her  of  the  rents  of,  and  the  taking  infeftment  in  the 
shops,  &c.,  in  Glassford  Street,  as  well  as  the  paymentfi  which 
she  received  from  the  executors  of  her  husband  antecedent  to 
February  1826,  on  account  of  the  provisions  made  in  her  favour 
by  her  husband,  were  conclusive  acts  of  homologation  of  faer 
husband's  settlements,  and  an  irrevocable  acceptance  of  her  pro- 
visions under  them.     4.  The  deed  of  1809  did  not  require  co  be 
delivered  by  the  husband  to  the  wife,  in  order  to  complete  the 
obligation  which  it  created.     The  husband  was  the  legal  custo- 
dier of  documents  in  which  the  wife  had  an  interest,  and  the 
possession  by  the  husband  of  that  mutual  deed  (if  it  remained  in 
his  possession),  must  be  held  to  have  been  the  posseasion  both 
of  himself  and  his  wife.     5.  The  deeds  of  agreement  of  1826 
and  1827,  before  mentioned,  and  libelled  on  in  this  procreas  of 
reiluction,  afford  no  legal  foundation  for  the  claims  now  made 
by  William  Dixon,  for  himself,  and  as  in  right  of  certain  of  his 
sisters.     If  the  agi cement  of  1826  conveyed  Mrs  Dixon*a  legal 
provisions  to  her  i  wo  sons,  it  would  have  fallen  under  the  trust 
in  favour  of  Mr  Cuthbertson,  and  is  vested  in  him,  end  not  in 
William  Dixon.     6.  The  revocation  of  12th  2larch  1824,  kept 
latent  during  Mrs  Dixon's  lifetime,  and  so  recently,  and  unce 
her  death,   produced  in   this  action  of  multiplepoinding,  can 
have  no  effect,  seeing  that  it  was  not  a  delivered  doennent ;  ami 
tlie  other  writings  not  put  ia  to  thai  proceM  at  any  tiase  doriii^ 
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Mrs  Dixon*8  life,  and  only  brought  to  light  under  a  diligenee 
against  barers  at  the  instance  of  the  defenders,  Mr  and  Mrs 
Fisber,  after  her  death,  are  equally  inefiectual  to  support  the 
claims  here  made  by  Willtaro  Dixon.  7.  A  document  (not  tes- 
tamentary) priirately  framed  and  kept  latent  till  after  the  death 
of  the  granter,  cannot  be  successfully  founded  on,  in  opposition 
to  the  public  and  open  acts  of  the  maker  of  the  document,  so  as 
to  affect  the  interest  of  third  parties,  or  to  deprive  them  of  the 
jus  quasitnm  previously  established  in  their  favour.  8.  A  right 
to  terce  or  jus  rtlicta  may  be  effectually  compounded  and  dis- 
charged by  the  party  legally  entitled  thereto.  9.  The  widow  of 
Mr  Dixon  having  expressly  renounced,  or,  from  her  acceptance 
of  the  provisions  granted  in  her  fafbur  under  the  settlements, 
having  legally  excluded  herself  from  claiming  her  terce  and /as 
relieta,  the  present  action  cannot  be  maintained,  and  the  defen- 
ders will  fall  to  be  assoilzied,  with  expenses. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"22dJiine  1838 The  Lord  Ordinary  having  considered 

the  closed  record  in  this  process  of  reduction,  and  having  heard 
parties'  procurators  thereon,  and  made  avizandum.  Finds  that 
the  question  raised  by  the  original  summons  in  the  name  of  the 
deceased  Mra  Dixon,  and  William  Dixon  as  her  assignee,  and 
the  supplementary  summons  in  the  name  of  the  said  William 
Dixon,  the  pursuer  now  insisting,  depends  mainly  on  two  points, 
— Is/,  Whether  the  contract  of  marriage  entered  into  by  Mrs 
Diiton  and  ber  husband,  the  late  William  Dixon,  in  1809,  and  in 
particular,  the  clause  thereof,  whereby  Mrs  Dixon,  in  considera- 
tion of  the  provisions  settled  upon  her  by  the  said  contract,  in  the 
event  of  her  surviving  her  husband^  accepted  of  the  said  pro- 
visions as  in  full  of  all  she  could  ask  or  claim  by  or  through 
the  decease  6f  the  said  William  Dixon,  and  renounced  the  legal 
provisions  she  might  be  entitled  to  in  that  event,  was,  upon  the 
death  of  the  said  William  Dixon,  liable  to  revocation  by  Mrs 
Dixon,  on  the  ground  that  the  provision  thereby  made  in  her 
behalf  were  to  greatly  inadequate  as  to  render  such  her  accept- 
ance and  renunciation  in  Xslw  donatio  inter  virumetuxoremf  And 
%i.  Whether  the  said  Mrs  Janet  Smith  or  Dixon  did  competently 
and  effectually  repudiate  the  provisions  made  for  her  by  the 
laid  contract  and  the  other  deeds  of  settlement  subsequently 
executed  bjr  the  said  William  Dixon,  revoke  the  acceptance  and 
renunciation  expressed  in  the  said  contract,  and  prefer  her  claim 
to  her  legal  provisions  as  the  widow  of  the  deceased,  against 
the  general  representatives  of  her  husband?  Finds,  that  thd 
first  of  these  points  depends,  or  may  depend  on  matter  of  fact, 
on  which  the  statements  of  the  parties  respectively  are  essen- 
tially opposed:  Finds  that  the  second  question  must  be  de- 
termined bjr  a  due  consideration  of  the  documents  in  process : 
Finds  it  established  that  the  said  Mrs  Dixon  did  obtain  posses^ 
sion  of  valuable  property,  provided  to  her  by  her  husband,  in 
virtue  of  the  conveyances  expressed  in  his  deeds:  Finds,  that 
by  deed  of  agreement  on  the  28th  February  1826,  between 
the  said  Mrs  Dixon  and  her  sons,  John  Dixon  and  William 
Dixon,  the   general  disponees  and  executors  of  her  deceased 
husband,  the  said  John  and  William  Dixon  bound  themselves 
to  pay  to  Mrs  Dixon  the  sum  of  £5400  at  the  terms  specified, 
which  aum  of  £0400  is,  in  the  accounts  of  these  parties,  and  in 
various  other  documents,  uniformly  described  as  a  legacy  ur 
provision  to  which  she  had  right  under  the  settlements  of  her 
husband, — to  secure  her  in  an  annuity  of  £200,  and  in  the  life- 
rent of  a  house  specified,  with  certain  other  b«inefitii, — to  deliver 
to  ber  the  whole  household  furniture,  plate,  &c.,  of  her  hus- 
band, which  furniture,  &c.,  was  also  provided  to  her  by  the 
deeds  of  her  husband ;  and  by  which  agreement  they  farther  sti- 
pulated,  that  she  should  have  right  to  two  shops  in  Glassford 
Street,  which  shops  were  expressly  conveyed  to  her  by  her  hus- 
band's settlement,  and  in  which  she  obtained  infeftment  in  vir- 
tue thereof:  In  consideration  of  which  obligations,  the  said  Mrs 
Dixon  declares  herself  satisfied  therewith,  '  in  lieu  of  and  in 
full  of  all  claims  of  whatever  nature,  whether  legal  or  conven- 
tional,  she  is  entitled  to'  from  the  estate  of  her  husband,  and 
gives  up,  dispones,  conveys,  and  renounces,  to  and  in  favour  of 
the  said  John  and  William  Dixon,  8ec.,  all  such  claims  and  rights, 
in  whatever  way  conceived,  whether  legal  or  conventional,  and 
binds  herself  to  execute  all  revocations,  conveyances,  or  other 
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deeds  necessary  for  investing  them  in  the  full  right  thereof, 
with  power  to  follow  forth  and  make  the  same  effectual ;  and 
she  farther  acknowledged,  that  since  her  husband's  death  she 
had  received  £l369.  16s.  to  account  of  the  sums  provided  to 
her  as  aforesaid :  Finds,  that  by  a  deed  Of  transfer  of  the  same 
date,  the  said  Mrs  Dixon  assigned  and  transferred  to  the  said 
John  and  William  Dixon  forty  shares  of  the  Monkland  Canal 
which  belonged  to  the  deceased,  '  and  were  conveyed  by  him  in 
my  favour  by  the  disposition  and  assignation'  specified,  with  the 
dividends  due  thereon,  to  be  held  subject  to  the  same  rules  and 
on  the  same  conditions  that  the  deceased  William  Dixon  or 
myself  held  the  same  immediately  before  the  execution  hereof;* 
— which  deed  of  transfer  contains  a  clause,  declaring  it  to  be 
without  prejudice  to  her  legal  rights,  in  respect  of  the  property 
of  the  deceased :  Finds  that  the  said  deed  of  agreement  neither 
proceeds  on  the  narrative  that  Mrs  Dixon  had,  at  any  time  pre« 
ceding  the  date  of  it,  repudiated  the  settlements  of  her  husband^ 
and  revoked  her  obligation  under  the  marriage-eontract,  nor 
does  it  itself  either  express  or  import  such  a  repudiation  and  re^ 
vocation  :  Finds,  on  the  contrary,  that  it  proceeds  on  the  express 
assumption  of  specific  rights  vested  in  her,  in  virtue  of  the  said 
settlements,  and  that  the  said  deed  of  transfer  is  expressly 
founded  on  her  title  and  possession,  vested  in  her  by  the  said 
deeds :  Finds  that  by  the  force  of  the  said  deed  of  agreement, 
the  said  John  and  William  Dixon,  as  the  disponees  and  executors 
of  the  deceased,  stood  completely  discharged  of  all  claims  com- 
petent to  Mrs  Dixon,  whether  under  the  settlements  of  her 
husband,  or  at  common  law,  and  that  she  had  finally  accepted 
of  the  provisions  specified  in  the  said  agreement,  as  in  full  of  all 
that  she  could  claim :  Finds  that  it  was  not  thereafter  Competent 
to  the  said  Mrs  Dixon  herself  to  make  any  claim  to  her  legal 
provisions,  or  to  repudiate  the  provisions  made  for  her  by  the 
settlements  of  the  deceased,  or  to  revoke  the  obligations  of  the 
marriage-contract ;  and  finds,  that  it  was  not  competent  to  the 
said  John  and  William  Dixon,  after  having  finally  transacted 
and  settled  with  the  widow  on  such  terms,  either  in  their  own 
names,  under  any  general  title  as  assignees,  or  in  her  name,  to 
repudiate  for  her  the  settlements  of  the  deceased,  or  to  revoke 
or  reduce  the  marriage-contract,-  to  the  effect  of  thereby  alter-* 
ing  or  affecting  the  rights  of  other  parties  interested  in  the  suc- 
cession :  Finds  it  farther  established,  that  thereafter  a  transac- 
tion took  place  between  John  and  William  Dixon,  whereby  the 
former,  upon  certain  considerations,  renounced  his  rights  as  one 
of  the  disponees  and  executors  of  his  father,  and  agreed  that  the 
said  William  Dixon  should  have  right  to  the  whole  property, 
subject  to  the  conditions  therein  expressed  i  and  finds,  that  the 
sflld  agreement,  and  the  express  discharge  which  was  thereafter 
executed  by  Mrs  Dixon,  and  the  other  persons  therein  interested, 
in  favour  of  the  said  John  Dixon,  proceeded  on  the  assumption 
that  Mrs  Dixon  had  not  repudiated  the  provisions  made  for  her 
by  the  deeds  of  her  husband :    Finds  that,  in  these  circum- 
stances, Mrs  Dixon  having,  in  the  first  instance,  accepted  and 
taken  possession  of  various  special  subjects  of  great  value,  to 
which  she  had  right  by  the  deeds  of  her  husband,  and  having 
thereafter   transacted   with  his  disponees  and  executors,  and 
finally  discharged  all  her  claims  against  the  estate,  it  was  not 
thereafter  competent,  either  to  her  or  to  any  one  in  her  right, 
to  repudiate  or  reduce  the  settlements  of  her  husband,  or  the 
obligations  undertaken  by  her  in  the  marriage- contract,  on  the 
ground  of  inadequacy,  or  on  any  other  ground  set  forth  in  this 
record :     Therefore,  sustains  the  defences  to  this  effect ;  but 
before  pronouncing  decree  of  absolvitor,  appoints  the  cause  to 
be  enrolled,  and  in  the  mean  time  reserves  all  questions  of  ex- 
penses. 

*'  Note.— It  would  require  a  much  longer  statement  than  it 
would  be  proper  for  the  Lord  Ordinary  to  annex  to  the  above 
interlocutor,  to  explain  in  detail  the  grounds  on  which  he  has 
come  to  the  conclusion  expressed  in  it.  He  will  endeavour  to 
state  the  leading  points  as  shortly  as  he  can. 

**  But  it  may  first  be  proper  to  explain,  that  before  giving 
out  this  judgment,  he  put  It  in  the  view  of  the  parties,  that  as 
it  would  necessarily  supersede  the  other  question  involved  in  the 
reduction, — viz.,  whether,  if  Mrs  Oixon  had  in  any  competent 
form  repudiated  her  husband's  settlements,  and  brought  a  re- 
duction of  the  discharge  of  the  marriage-contract,  she  had  suflH- 
cient  ground  in  law  for  doing  so  ?— .it  was  for  the  consideration 
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of  the  defenders,  whether  the  matter  of  fact  necessarily  requir- 
ing to  he  ascertained  for  solving  that  question,  should  or  should 
not  he  first  inquired  into.  That  question  comprehends  two 
points:  Ist,  Whether  the  provisions  made  for  Mrs  Dixon  hy 
the  marriage-contract  were,  at  the  date  of  that  contract,  so  in- 
adequate, with  reference  to  the  state  of  Mr  Dixon's  fortune  at 
that  time,  as  to  render  the  discharge  given  a  donation  hy  the 
wife,  liable  to  revocation  and  reduction  ?  And,  2d,  Whether,  in 
point  of  law,  the  date  of  the  contract,  or  the  time  of  the  testa- 
tor's death,  must  he  taken  as  the  rule  for  determining  the  ques- 
tion, whether  there  was  such  inadequacy  or  not ;  and  what  effect 
the  additional  provisions  made  for  her  by  the  other  deeds  may 
have  on  any  such  question  ?  If  the  Lord  Ordinary  had  thought 
it  necessary  to  enter  on  this  part  of  the  case,  he  should  have 
been  of  opinion,  that  the  matter  of  fact,  with  relation  to  the 
state  of  Mr  Dixon's  fortune  at  the  date  of  the  contract,  should 
be  first  ascertained.  But  the  defenders  having  expressed  their 
desire  to  have  judgment  on  the  question,  whether,  in  the  cir- 
cumstances, the  reduction  was  at  all  competent,  he  has  felt  it  to 
be  his  duty  to  give  out  the  interlocutor,  which,  afler  consider- 
ing a  most  elaborate  debate,  and  examining  all  the  documents 
referred  to,  he  had  previously  prepared. 

"  The  Lord  Ordinary  is,  in  the  first  place,  of  opinion,  that 
the  present  reduction  cannot  be  supported  on  the  ground  of  cer- 
tain documents  executed  by  Mrs  Dixon  in  1823  and  1824.  The 
first  is  a  mandate,  dated  June  3,  1823,  (app.  p.  23,}  granted  to 
Messrs  Tod  and  Romanes  to  appear  in  the  process  of  multiple- 
poinding -which  had  been  raised.  It  is  signed  by  Mrs  Dixon, 
by  Mrs  Whitehead,  who  had  expressly  discharged  the  legitim 
by  marriage-contract,  by  Miss  Dixon  and  Mrs  Mann,  and  by 
William  Dixon  himself.  It  appears  to  the  Lord  Ordinary  that 
the  authority  thereby  given  to  claim  '  oar  legal  shares  of  said 
succession,'  simply  meant  that  they  should  claim  what  was  due 
to  them  respectively  by  the  deeds  of  settlement  Mrs  White- 
head could  claim  nothing  else ;  and  as  little  could  Mrs  Dixon, 
without  taking  some  other  proceeding.  But  the  mandate  was 
surely  any  thing  but  a  universal  rejection  of  the  provisions  of 
the  settlement,  and  an  assertion  of  rights  at  common  law  as  op- 
posed to  it.  * 

**  The  deed  of  revocation,  of  12th  March  1824,  may  seem  to 
deserve  more  attention,  "rhat  deed  was  certainly  produced 
under  very  extraordinary  circumstances.  But  it  may  be  suffi- 
cient for  the  Lord  Ordinary  to  say,  that  on  full  consideration, 
he  thinks  that  it  must  be  regarded  as  entirely  a  latent  instru- 
ment which  was  never  acted  on,  but  on  the  contrary,  was  en- 
tirely superseded  by  the  transaction  which  followed  between 
Mrs  Dixon  and  the  general  disponees  and  executors  of  her  hus- 
band. 

"  It  is  indeed  evident,  that  if  the  attempt  now  made  to  claim 
jua  relicta  in  the  name  of  Mrs  Dixon  depended  on  any  simple 
aot  of  revocation  by  her,  the  title  to  maintain  such  a  claim 
would  not  be  vested  in  William  Dixon,  but  in  Miss  Lilliaa 
Dixon,  who  Is  the  executrix  of  her  mother ;  and  that  such  a 
claim  could  not  be  maintained  against  William  Dixon  is  very 
clear.  At  any  rate,  if,  in  point  of  fact,  Mrs  Dixon  did  subse- 
quently accept  of  the  provisions  made  for  her  by  the  settlements 
of  her  husband,  and  discharged  them,  the  question,  what  shall 
be  the  effect  of  such  acceptance  and  discharge,  cannot  be  affected 
by  such  a  latent  instrument,  inconsistent  with  what  she  actually 
did. 

'*  The  material  question  therefore  is,  what  was  the  true  na- 
ture of  the  transactions  between  Mrs  Dixon  and  her  two  sons  in 
1826  and  following  years,  with  reference  to  the  possession  which 
she  had  previously  obtained  of  property  conveyed  to  her  by  her 
husband's  deeds?  For  it  is  clear  that  the  present  action  is  not 
an  action  for  the  benefit  of  Mrs  Dixon  or  of  her  executrix,  but 
simply  a  proceeding  adopted  by  William  Dixon  in  order  to  lessen 
the  amount  of  the  fund  of  legitim  claimed  by  Mrs  Fisher  against 
bim,  as  the  disponee  and  executor  of  their  father.  If  he  ob- 
tained a  title  to  make  such  a  claim  for  his  own  benefit,  whether 
in  his  own  name  or  in  that  of  Mrs  Dixon,  by  the  deeds  of  1826, 
that  title  could  not  be  altered  by  the  mere  bringing  of  the  reduc- 
tion in  Mrs  Dixon's  name,  or  by  the  terms  in  which  the  sum- 
mons may  be  expressed.  And  if  he  did  not  obtain  such  a  title  by 
the  transactions  in  1826,  beyond  all  doubt,  any  right  to  set  aside 
the  marriage-contract,  to  repudiate  the  settlement,  and  to  claim 


jus  relicta,  which  Mrs  Dixon  might  previously  hare  had,  was 
completely  and  effectually  discharged  by  the  deeda  which  then 
passed  between  the  parties. 

**  The  most  material  deeds  are  the  deed  of  agreement,  28th 
February  1826,  and  the  deed  of  transfer  of  the  Monkland  Canal 
shares,  of  the  same  date.     (App.  pp.  28  to  31.)     It  is  evident 
that  Mrs  Dixon  was  previouMly  in  possession  of  the  forty  canal 
shares,  valued  at  £4000  or  £4400.    She  had  right  by  the  settle- 
ments to  an  annuity  ;  to  the  liferent  of  a  house,  with  twenty- 
two  acres  of  ground  and  other  advantages;  to  the  whole  house- 
hold furniture,  &c.,  and  to  two  shops  in  Glassford  Street,  con- 
veyed to  her  by  her  husband.     Now,  without  going  much  into 
details,  the  Lord  Ordinary  osn  find  nothing  in  the  deed  of  agree- 
ment that  has  the  least  resemblance  to  a  repudiation  of  the 
provisions  of  the  settlement.     The  deed  proceeds  on  no  such 
narrative ;  and  on  the  contrary,  her  right  in  the  canal  shares  is 
expressly  acknowledged,  and  a  transfer  of  them  is  executed  by 
herself,  as  of  property  conveyed  to  her  by  her  husband,  and  held 
by  her  '  immediately  before  the  execution  hereof.'    The  two 
shops  in  Glassford  Street  are  recognised  as  belonging  to  her ; 
and  in  these  she  obtained  infeftment.   Her  right  to  the  furniture 
is  also  acknowledged  ;  and  the  whole  effect  of  the  agreement  is, 
that  for  the  transfer  of  the  canal  shares, — for  her  anDoity  of 
£150, — for  the  liferent  of  the  house  and  ground, — and  for  the 
discharge  of  all  her  claims, — John  and  William  Dixon  bind 
themselves  to  pay  to  her  £5400,  at  the  postponed  term  of 
Whitsunday  1836,  with  interest  from  the  death  of  her  bosbaad, 
— to  pay  to  her  an  annuity  of  £200,— and  to  convey  to  her  in 
liferent  a  different  house  and  garden..    In  consideration  of  which 
she  declares  herself  satisfied  with  the  provisions  before  men- 
tioned, in  lieu  of,  and  in  full  of  all  claims  of  whatever  nature, 
whether  legal  or  conventional,  she  is  entitled  to  from  the  estate 
of  her  husband.     Then  she  conveys  all  her  rights  to  John  and 
William  Dixon,  and  binds  heraelf  to  execute  revocations,  and 
all  other  deeds  necessary  for  making  the  same  effectual.     And 
she  acknowledges  to  have  received  since  her  husband's  death 
*  the  sum  of  £1569.  16s.  to  account  of  the  sums  provided  to  her 
as  aforesaid ;'  which  must  mean  sums  provided  to  her  by  the 
settlements ;  because,  till  this  deed  was  executed,  nothing  else 
had  been  provided  to  her. 

**  The  Lord  Ordinary  is  of  opinion  that  this  deed  imports  an 
acceptance,  and  not  a  repudiation  of  the  provisions  of  the  settle- 
ment. No  doubt  it  is  an  arrangement  by  which  those  provi- 
sions are  discharged  on  certain  considerations.  The  defenders 
state,  that  it  arose  out  of  the  difficulties  in  which  Jobn  and 
William  Dixon  were  at  that  time,  which  led  to  the  trust-deed 
executed  by  them  (app.  p.  33,)  in  the  same  year  :  and  the  Lord 
Ordinary  thinks  that  it  probably  was  of  that  nature.  But  ia- 
dependent  of  this,  it  was  manifestly  a  transaction  which  proceed- 
ed on  the  basis  tbkt  Mrs  Dixon  did  assert  her  claim  to  all  the 
provisions  of  the  settlement ;  that  she  was  actually  in  possession 
of  a  part  of  the  property,  and  exercised  the  rights  of  a  proprie- 
tor in  it ;  that  no  repudiation  had  taken  place ;  and  that  the  par- 
ties had  never  entered  on  any  consideration  of  what  her  elairas 
might  have  been  if  she  had  rejected  the  provisions  of  the  settle- 
ments, and  claimed  ierce  tLudjus  relicta. 

"  After  this  John  and  William  Dixon  conveyed  their  estates 
to  Mr  Cuthbertson  as  trustee  (app.  p.  33,  &c.)  ;  and  it  is  ap- 
parent, that  in  that  transaction  it  was  assumed  that  the  set- 
tlement was  binding  on  Mrs  Dixon,  and  no  supposition  was 
suggested  that  any  other  claim  could  be  made  in  her  rif  ht  (see 
app.  p.  51). 

.  "  Mrs  Dixon  was  infeft  in  the  Glassford  Street  shops  on  the 
23d  March  1827,  expressly  on  the  conveyance  by  her  husband, 
than  which  it  is  not  easy  to  conceive  a  stronger  act  of  acceptance 
of  the  provisions  made  by  his  deeds.  These  houses  had  froa 
the  first  been  recognised  as  the  property  *  of  Mrs  Dixon*  tn  the 
books  of  John  and  William  Dixon.  See  entry,  October  31, 
1825  (Hpp.  p.  124).  Then,  with  regard  to  the  other  proTi^oos, 
there  is  the  following  entry  : — *  September  30,  18^. — Stock 
Dr., — to  sundries  for  the  following  legacies,  in  terras  of  the  dis- 
position and  settlement  of  the  late  Mr  Dixon,  viz.,  to  Mrs 
Dixon,  Govanhill,  her  legacy  £5400.  Do.  an  equivalent  for 
her  annuity  of  £200,  £4000'~(app.  p.  120)  ;  and  throaghoat 
the  accounts  this  debt  is  substantially  stated  in  the 
ner. 
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'*  In  May  1827.  ftn  agreement  was  entered  into  between  John 
and  WilUara  Dixon,  by  which  John,  for  considerations,  con* 
yeyed  to  William  all  his  rights  and  interest  as  joint  disponee 
and  executor  of  their  father.  In  that  transaction  it  is  most 
clear  to  the  Lord  Ordinary  that  Mr  John  Dixon,  at  least,  had 
not  the  slightest  conception  that  the  transaction  between  them 
and  Mrs  Dixon  had  the  effect  of  conveying  to  them  any  right 
or  title  to  repudiate  the  settlement  in  her  name,  or  to  claim  jtis 
relicla  as  her  assignees, — and  he  has  accordingly  stated  the 
contrary,  in  the  most  positive  terms,  in  his  defences  to  this  ac- 
tion. But  the  deeds  speak  for  themselves.  When  it  became 
necessary  that  Mrs  Dixon  should  directly  discharge  Mr  John 
Dixon  of  all  her  claims,  both  the  letters  which  first  passed  (app. 
p.  63),  and  the  formal  deed  of  discharge  (pp.  65-70),  are  per- 
fectly distinct  and  explicit,  ea  discharging  the  provisions  made 
by  the  deeds  of  settlement. 

"  Without  going  into  farther  particulars,  or  enlarging  on  the 
application  of  these  facts,  the  Lord  Ordinary  thinks  it  complete- 
ly established,  that  Mrs  Dixon  had  finally  and  irrevocably  re- 
cognised and  accepted  the  provisions  made  for  her  by  the  set- 
tlements, and  that,  if  there  had  ever  been  any  serious  thought 
of  revoking  and  reducing  the  discbarge  of  the  marriage-contract, 
it  had  been  entirely  abandoned,  and  the  chetfueT  closed  against 
it  by  the  acts  and  deeds  of  Mrs  Dixon  herself. 

'*  The  idea  seems  to  be  entertained,  that  Mrs  Dixon  could, 
at  one  and  the  same  time,  accept  of  the  provisions,  take  what 
was  equivalent  to  payment  of  them,  and  grant  a  discharge  in 
full  of  these  and  all  her  claims,  to  the  executor,  and  yet 
reserve,  or  rather  convey  to  him  a  right  to  reverse  the  whole 
proceeding,  to  repudiate  the  settlement,  and  rovoke  and  re- 
duce the  marriage-contract  in  her  name;  in  other  words, 
to  make  the  discharge  which  she  had  granted  to  her  husband, 
and  confirmed  to  his  executor  in  full  satisfaction,  operate  in 
favour  of  the  husband's  representative,  against  the  child  ur 
children  claiming  legitim.  The  Lord  Ordinary  is  of  opinion 
that  this  is  incompetent.  It  brings  the  dase  exactly  to  the  point 
which  occurred  in  the  case  of  Andrews  v.  Thomson  or  Sawer, 
March  2,  1836;  and  therefore,  instead  of  going  into  any  detailed 
explanation  of  the  principle,  the  Lord  Ordinary  will  simply  re- 
fer to  the  report  of  that  case,  and  the  full  note  of  Lord  Core- 
house  upon  it.  The  facts  of  the  two  cases  are  not  exactly  the 
same ;  and  in  particular,  Mrs  Dixon  has  not  in  direct  terms 
done  what  was  attempted  by  Mrs  Sawer  in  that  case.  But 
they  are  the  same  in  principle ;  and  the  Lord  Ordinary  is  of 
opinion  that  the  judgment  must  be  the  same  in  both.  '  For  if 
Mrs  Dixon  had  effectually  accepted  the  provisions,  and  dis- 
charged them  by  the  deed  1826,  the  Lord  Ordinary  thinks  it 
very  clear,  that  nothing  which  she  may  have  been  induced  to 
do  afterwards  could  alter  the  state  of  the  case." 

"  26M  June  1838.— The  Lord  Ordinary  having  called  the 
cause  and  heard  parties'  procurators,  sustains  the  defences,  repels 
the  reasons  of  reduction,  and  assoilzies  the  defenders  from  the 
conclusions  of  the  action,  original  and  supplementary,  and  de- 
cerns :  Finds  the  defenders  entitled  to  expenses ;  appoints  an 
account  thereof  to  be  lodged,  and  remits  to  the  auditor  to  tax 
the  same  and  report." 

The  pursuer  reclaimed,  but  the  Court  (8th  February 
1 839)  adhered  to  the  Interlocutor  of  the  Lord  Ordi- 
nary. 

William  Dixon  appealed. 

Lord  Chancellor — My  Lords,  before  I  examine  the  gronnds 
upon  whSch  the  Court  of  Session  have  held  that  the  pur&ner 
cannot  maintain  this  suit,  I  cannot  but  observe  the  sitnatiun 
of  the  parties  litigant, >-tbe  question  being,  whether  Mrs  Janet 
Dixon,  the  widow,  had  by  her  acta  precluded  herself  from  claim- 
ing these  rights  and  interests  out  of  her  late  husband's  property, 
to  which  she  would  otherwise  have  beeii  entitled  ?  She  insti- 
tutes the  suit  jointly  with  her  son  William,  which  William,  as 
one  of  the  general  disponees  of  the  husband  of  Janet,  and  his  fa- 
ther, and  as  claiming  through  John,  the  other  general  disponee, 
was  entitled  to  the  whole  of  the  father's  property,  subject  only  to 
the  claims  of  the  younger  children,  and  of  the  mother ;  and  the 
object  of  the  suit  is,  to  have  it  declared  that  the  mother  is  en- 
titled to  her  legal  claims  against  the  estate,  and  to  repudiate 


and  set  aside  all  acts  and  deeds  by  which  she  may  have  accepted 
the  conventional  provi-oiorts  made  for  her  by  her  husband  in  lieu 
of  such  legal  claims.  But  all  those  acts  and  deeds  so  sought  to 
be  set  aside  were  between  the  widow  and  her  sons,  whose  right 
is  now  vested  in  the  pursuer,  William  ;  and  both  join  in  this  suit. 
It  is  true  that  the  younger  children  are  interested  in  the  effect 
of  these  acts  and  deeds,  as  they  may  affect  the  amount  of  the 
legitim ;  and  what  such  effect  may  be,  is  in  question  in  an- 
other proceeding.  The  question  in  the  present  suit  is,  whe- 
ther the  widow  can,  after  what  has  taken  place,  renounce  her 
conventional  provision  ?  and  the  object  is,  if  necessary,  to  set 
aside  what  has  taken  place,  in  order  to  enable  her  to  claim  such 
legal  right.  To  this  suit  the  younger  children  are  parties,  and 
so  far — as  the  question  is,  whether,  after  what  has  taken  place, 
the  widow  can  renounce  her  conventional  provisions  and  claim 
her  legal  right, — the  form  of  the  suit  may  be  very  proper;  but  so 
far  as  the  object  is  to  set  aside  these  transactions,  there  appears 
to  be  a  peculiar  impropriety  in  the  formation  of  the  suit.  All 
the  parties  to  a  transaction  join  in  praying  that  it  may  be  set 
•side^  because  the  result  of  it  may  benefit  a  third  party,  but 
such  third  party  was  a  total  stranger  to  the  transactions  sought 
to  be  set  aside  ;  and  all  the  grounds  upon  which  that  relief  is 
prayed,  exist  only  as  between  the  widow  and  the  sons,  the  gene- 
ral disponees ;  but  as  between  them  no  relief  is  asked— ^11  the 
interests  of  both  smis  and  of  the  widow  being  vested  in  the  pur- 
suer^  William.  How  such  transactions  affect  the  rights  of  the 
younger  children  maybe  a  fair  question ;  but  that  such  rights  are  to 
be  investigated  without  reference  to  these  transactions,  or  how, 
as  against  them,  these  transactions  are  to  be  sec  aside,  appear  to 
me  very  difficult  to  comprehend.  Certainly,  in  this  country,  no 
such  proceeding  could  be  allowed.  But  I  proceed  to  consider 
what  the  facts  are  upon  which  this  relief  is  prayed.  By  the 
deed  of  1809,  the  husband  secured  to  his  then  wife  £150  per 
annum,  and  the  house  of  New  Palaee- Craig,  and  twenty>two 
acres,  for  life,  and  the  furniture,  and  three  of  bis  best  cows, — she 
consenting  to  renounce  the  legal  provisions  to  which  she  might 
be  entitled.  By  a  deed  of  11th  April  1817,  he  gave  her  XIOOO, 
in  addition  to  the  former  provisions,  in  full  of  all  she  could  ask 
or  claim  in  and  through  his  decease.  By  a  deed  of  22d  Novem- 
ber 1821,  be  secured  to  her  two  shops  in  Glasgow,  and  forty 
canal  shares,  but  the  gift  was  not  expressed  to  be  in  lieu  of  her 
legal  right.  The  husband  died  in  October  1822.  These  pro- 
visions for  the  widow  being  all  under  postnuptial^settlements, 
it  may  be  assumed  that,  upon  her  husband's  death,  it  was  com- 
petent to  her  to  repudiate  them,  and  to  claim  her  terce  and  jus 
relicta.  But  some  of  these  provisions  were  given,  upon  express 
condition  of  her  renouncing  all  such  rights ;  and  it  is  clear,  that 
she  could  not  approbate  and  reprobate  such  gifts ;  or,  in  the  terms 
of  the  English  law,  she  was  bound  to  elect  between  them  and 
the  legal  rights  they  were  intended  to  supersede.  What  ought 
to  be  evidence  of  such  approbation  or  election,  is  a  question  of 
fact,  and  may  be  proved  either  by  the  general  conduct  of  the 
party  in  her  dealings  with  the  property,  or  by  express  declara- 
tion. In  considering  the  evidence  upon  these  points,  it  is  ex- 
pedient to  keep  in  mind,  that  very  soon  after  the  death  of  the 
husband,  the  daughter,  Mrs  Fisher,  had  intimated  an  intention 
of  repudiating  the  provision  intended  for  her  by  her  father,  and 
of  claiming  her  legitim,  which  led  to  the  suit  of  mulciplepoind- 
ing  in  1823.  The  extent  of  this  claim,  which  was  earnestly 
resisted  by  the  mother,  might  much  depend  upon  whether  the 
mother  accepted  or  repudiated  her  jus  relicta,  and  to  this  may  be 
attributed  much  of  that  which  has  been  relied  upon  as  evidence 
of  her  not  having  so  repudiated  it.  But  still  the  fact  remains 
to  be  examined,  did  she,  or  did  she  not,  accept  the  provisions 
intended  for  her  by  her  husband  ?  If  she  had  not  intended  to 
accept  those  provisions,  her  title  to  terce  nndjng  relictte  accrued 
upon  her  husband's  death  in  1822.  But  there  is  no  trace  of  any 
steps  being  taken  to  act  upon  or  enforce  any  such  rights,  but 
there  is  proof,  that  to  a  certain  extent,  at  least,  she  dealt' 
with  the  subject  of  her  husband's  provisions;  and  such  proof  as 
there  is  of  the  dealings  of  the  mother  and  her  sons  with  the  pro- 
perty, is  referrible  only  to  her  title  under  her  husband's  provi- 
sion, and  not  to  her  title  to  terce  and  jus  reHcta,  The  deed  of 
the  28th  of  February  1826,  admits  that  she  had  received  from 
them  "  JC15$9.  16s.  to  account  of  the  sums  provided  for  her  as 
aforesaid."    That  deed — though  for  the  purpose  of  defeating 
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the  claima  of  the  daughter,  Mrs  Fisher,  ambiguous  terms  were 
Introduced  into  it, — was  clearly  a  settlement  between  the  mother 
and  the  sons  upon  the  footing  of  the  husband's  provisions.  It 
could  not,  indeed,  be  otherwise,  it  being  a  fact  admitted  on  both 
sides  that  she  was  offended  at  her  daughter's  attempt  to  disturb 
the  provisions  made  by  her  husband.  That  such  was  the  prin- 
ciple upon  which  this  settlement  proceeded  is  apparent,  when  it 
is  considered,  that  what  she  would  claim  under  her  husband's 
provisions,  was,  fint,  an  annuity  of  £150 ;  2</,  the  liferent  of 
the  house  and  grounds  at  Palace- Craig ;  3</,  the  furniture  ;  4M, 
the  £1000 ;  5M,  two  shops  in  Glasgow ;  OM,  forty  canal  shares; 
Ith^  three  cows ; — and  what  she  took  under  the  agreement  of 
1826,  WM^fint,  an  annuity  of  £200;  ucond,  the  liferent  of  the 
house  and  garden  at  Govanhill ;  third,  the  furniture,  &e. ; 
fourth,  £5400,  she  giving  up  to  her  sons  the  forty  canal  shares; 
jijth,  the  two  shops  in  Glasgow;  surf  A,  the  keep  of  three  cows ; 
seventh,  the  use  of  a  carriage  and  horses.  Ir  is  impossible  to 
refer  this  arrangement  to  her  title  to  terce  and  juB  relktee.  It 
is  an  acceptance  of,  and  dealing  with,  the  conventional  provi- 
sions of  her  husband,  as  between  herself  and  her  sons;  end  if 
so,  there  is  no  ground  for  relieving  her  from  her  own  act,  upon 
any  ground  of  ignorance  or  surprise.  If  she  accepted  these  pro- 
visions in  lieu  of  her  legal  claims  as  between  herself  and  her 
sons,  it  was  not  competent  for  her,  as  against  her  daughter,  to 
keep  alive  those  claims,  but  to  the  attempt  to  do  so  must  be 
attributed  the  mandate  of  the  3d  of  June  1823,  and  the  deed 
of  revocation  of  the  12tb  of  March  1824,  of  which  there  is  no 
proof  of  its  having  ever  been  delivered  or  used ;  and  the  whole 
conduct  of  the  parties  proves  that  it  was  not  intended  that  it 
should  have  any  operation  as  between  the  mother  and  her  sons. 
It  appears  to  me,  for  these  reasons,  clear,  that'  it  is  now  too 
late  for  the  widow  to  repudiate  the  settlement  of  her  husband, 
and  that  the  pursuer  has  no  right  to  impeach  the  transactions 
which  be  seeks  to  set  aside,  and  that  the  judgment  of  the  Court 
below  was  right,  as  pronounced  in  the  three  interlocutors  of  the 
22d  and  26th  of  June  1838,  and  8th  of  February  1839.  As  to 
the  interlocutor  of  the  11th  of  March  1837,  it  appears  to  me  to 
be  unimpeachable  here  upon  the  merits,  as  well  as  upon  form. 
I  move  your  Lordships,  therefore,  that  the  interlocutors  be 
affirmed,  with  costs. 

Interlocutors  affirmed^  with  costs. 

Second   Division. — Lord   Moncreiff,    Orcftnary.— Archibald 

Grahame,  Appellanfe  Solicitor Spottiswoode  and  Robertson, 

Respondents^  Solicitors [W.H.D.j 

UtJuly  1842. 

First  Division (H.  B.) 

No.  237. — James  Stuart,  Petitioner  and  Advocator^ 
V,  John  Spottiswoode  and  George  Spottis- 
wooDE»  Respondents, 

Burgh—Road-  Police  Act,  7  Will.  IV.  c.  32—fi«W,  that  under 
the  Edinburgh  Police  Act,  the  Sheriff  or  Dean  of  Guild  Itas  a 
judicial  power  to  determine  the  situations  in  which  foot'pave-' 
ments  are  required. 

By  the  Edinburgh  Police  Act  (7  Will.  IV.  c.  32,)  it 
is  enacted  (§  18),  that 

'*  Whereas  it  would  be  greatly  for  the  convenience  and  benefit 
of  the  inhabitants  residing  within  the  limits  aforesaid,  that  pro- 
per foot-pavements  were  made  in  situations  requiring  the  same, 
be  it  therefore  enacted,  that  the  owners  or  proprietors  of  all 
bouses  and  other  buildings,  or  of  gardens  and  grounds,  whe« 
ther  buildings  are  erected  on  the  same  or  not,  which  are 
adjoining  to  or  fronting  any  road,  street,  square,  passage,  or 
other  public  or  principal  place  within  the  bounds  before  de- 
scribed (excepting  always  the  gardens  and  grounds  opposite  to 
Princes  Street,  and  the  gardens  and  grounds  opposite  to  Queen 
Street,  which  shall  be  paid  and  upheld  as  at  present),  shall 
at  their  expense  cause  the  ground  before  their  property  re- 
spectively on  the  sides  of  the  said  roads,  streets,  squares,  or 
paMAges.  to  be  well  and  sufficiently  paved  with  flat,  hewn,  or 
other  stones,  or  in  such  other  manner  and  form  as  the  Dean  of 


Guild  of  the  city  of  Edinburgh,  or  the  Sheriff  of  the  county  of 
Edinburgh,  or  his  substitutes,  according  as  the  said  street,  square, 
or  place  shall  be  situated  within  their  respective  jurisdictions, 
shdl,  by  decrees  to  be  pronounced  by  them  respectively  in  their 
proper  courts,  from  time  to  time,  on  the  application  of  the  fis- 
cals  of  these  respective  courts,  or  of  any  private  party  having 
interest,  with  concurrence  of  the  said  fiscals,  or  on  the  applica- 
tion of  the  superintendent  of  police,  direct  and  appoint :  Pro- 
vided always,  that  in  case  such  owners  or  proprietors  shall  re- 
fuse or  neglect  to  cause  such  pavements  to  be  made  in  the  man- 
ner and  form  so  directed,  it  shall  and  may  be  lawful  to  the  said 
Dean  of  Guild  or  Sheriffs  respectively,  on  the  complaint  of  the 
said  Procurator-fiscal,  or  party,  or  superintendent,  to  cause  such 
pavements  to  be  made  at  the  charge  and  expense  of  such  owners 
or  proprietors  respectively ;  and  in  case  such  owners  or  pro- 
prietors shall  refuse  or  neglect  to  pay  such  charges  when  re- 
quired, it  shall  and  may  be  lawful  to  the  said  Dean  of  Guild, 
or  Sheriff  or  Sheriff-substitute  respectively,  in  their  proper 
courts,  to  decree  such  charges  and  expenses  to  be  paid  by  such 
owners  or  proprietors,  either  to  the  tradesman  or  tradesmen  by 
whom  the  work  shall  have  been  done,  or  to  any  other  person  to 
be  named  by  the  said  Dean  of  Guild  or  Sheriffs,  with  the  addi- 
tional expense  incurred  in  recovering  the  same." 

Founding  on  this  Act,  James  Stuart^  superintendent 
of  police,  presented  a  petition  to  the  Sheriff,  praying 
that  John  and  George  Spottiswoode,  proprietors  of  cer- 
tain ground  and  subjects  adjoining  and  fronting  Bran- 
don Street,  should  be  ordained 

**  to  cause  proper  foot-pavement  to  be  eonstnicted  along  and 
upon  the  side  of  the  said  road  or  street,  in  front  of,  and  adjoin- 
ing said  ground  or  subjects,  with  flat,  hewn,  or  other  stones,  or 
-in  such  other  manner  and  form  as  your  Lordship  shall  direct  and 
appoint ;  and  in  the  event  of  their  refusing  or  neglecting  to  cause 
such  pavement  to  be  made,  to  remit  to  proper  tradesmen  to  exe- 
cute the  same,  and  to  report  the  expense  thereof.'* 

The  respondents,  besides  certain  preliminary  objec- 
tions to  the  petition  as  inaccurate  and  informsd,  plead-- 
ed — 1.  That  there  is  already  a  well-formed  gravelled 
footpath  on  the  side  of  the  road  adjoining  the  said  piece 
of  vacant  ground ;  and  as  neither  the  public  generally, 
nor  the  individuals  of  the  district  in  particular,  have 
ever  complained  of  its  insufficiency,  it  cannot  be  held 
to  be  in  a  situation  requiring  to  be  paved.  2.  By  the 
Road  Acts,  the  Cramond  Road  Trustees  are  bound  to 
make  and  maintain  proper  foot-paths  on  the  said  roads 
for  the  public  convenience :  and  by  parity  of  reason, 
they  are  also  bound  to  pave  these  foot-paths  when  the 
convenience  of  the  public  requires  it,  or,  at  all  events, 
the  one  most  used  by  the  public.  3.  The  Police  Act 
did  not  supersede  the  provisions  in  these  Road  Acts, 
nor  in  any  way  relieve  the  Road  Trustees  of  their  re- 
sponsibility under  the  same.  4.  The  Road  Trustees 
collect  annually  large  sums  from  the  public  for  the  sup- 
port of  roads  and  foot-paths  such  as  those  in  question ; 
and  it  would  not  be  consistent  with  any  principle  of 
justice  were  proprietors  whose  property  happens  to  be 
adjacent  thereto  compelled,  at  their  own  expense,  to 
pave  these  foot-paths  for  the  public  benefit  and  con- 
venience, while  those  who  are  put  in  possession  of  the 
public  money,  to  provide  for  the  public  convenience, 
are  exempted  from  any  such  burden. 

The  petliioner  pleaded — 1.  As  the  part  of  the  road 
or  street  referred  to  is  admitted  to  be  nnpaved,  and  as 
the  defenders'  property  adjoins  to  and  fronts  it,  and  is 
within  the  bounds  of  police,  they,  as  the  owners  or  pro- 
prietors, are  the  parties  bound  by  the  Act  to  construct 
pavement.  2.  The  road  trustees,  by  the  Statutes  under 
which  they  act,  though  bound  to  make  foot-paths,  are 
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not  obliged  to  make  foot- pavement.  If  the  defenders 
assert  the  contrary,  they  may  be  allowed  to  call  the 
trustees,  or  they  may  be  reserved  relief  against  them. 
3.  The  Act  founded  on  in  the  petition  being  posterior 
to  the  Road  Acts  founded  on  by  the  defenders,  cannot 
be  affected  or  controlled  by  them.  4.  As  the  Act 
founded  on  imposes  the  obligation  to  make  foot-pave- 
ment absolutely  and  unqualifiedly  on  the  owners  or 
proprietors  of  the  adjoining  properties,  no  other  course 
than  the  present  was  competent  to  the  petitioner. 
The  following  interlocutor  was  pronounced : 

"  The  Sheriff  having  vitited  and  inspected  the  premiset,  and 
■dvi»ed  the  doted  record,  repels  the  preliminary  pleas  stated  by 
the  defenders,  and  finds  upon  the  merits,  chat  it  is  not  necessary, 
for  the  convenience  and  benefit  of  the  public,  that  the  foot-path 
in  question  should  be  paved  at  present,  hot  reserving  right  to 
the  pursuer  to  make  a  new  application  when  the  circumstances 
are  changed ;  finds  the  defenders  entitled  to  expenses." 

The  petitioner  advocated,  and  put  in  the  following 
additional  pleas : — h  Under  the  enacting  clause  of  the 
Statute  libelled,  the  7th  Will.  IV.  c.  32,  §  18,  the  She- 
riff had  no  jurisdiction  to  inquire  or  determine  as  to 
the  necessity  of  paving  the  foot-path  in  question,  but 
only  as  to  the  manner  and  form  in  which  it  was  incum- 
bent on  the  defenders  to  cause  the  pavement  to  be 
made.  2.  It  was  imperative  on  the  Sheriff,  under  the 
Statute,  and  upon  the  application  of  the  pursuer,  to 
decern  and  ordain  the  defenders  to  cause  the  foot-path 
in  question  to  be  paved  at  their  expense  in  such  man- 
ner and  form  as  the  Sheriff  should  direct ;  and  in  the 
event  of  their  refusing  or  neglecting  to  cause  the  pave- 
ment to  be  made  in  the  manner  and  form  so  directed, 
to  canse  the  same  to  be  made  at  their  expense,  and  to 
decern  against  them  for  the  amount  thereof.  3.  Sup- 
posing the  question  as  to  the  necessity  or  propriety 
of  paving  the  foot-path  in  question  to  have  been  open 
for  adjudication  by  the  Sheriff  under  the  Statute,  he 
has  determined  this  question  erroneously,  and  with- 
out due  or  proper  investigation ;  and  assuming  the 
statement  of  facts  by  the  pursuer,  \^hich  he  is  prepared 
to  instruct,  to  be  correct,  it  is  most  necessary,  for  the 
convenience  and  benefit  of  the  public,  that  the  foot- 
path should  be  forthwith  well  and  sufficiently  paved. 
4.  In  every  view,  and  looking  to  the  expense  of  dis- 
cussing the  preliminary  pleas  in  which  the  pursuer  was 
successful,  he  ought  not  to  have  been  found  liable  in 
full  expenses. 

Additional  pleas  by  the  respondents — 1.  Under  the 
terms  of  the  Sutute  7  William  IV.  c.  32,  §  18,  the 
Sheriff  of  the  county  of  Edinburgh,  and  the  Dean  of 
Guild  of  the  city,  respectively,  are  vested  with  discre- 
tionary powers,  and  with  privative  jurisdiction,  not 
only  as  to  the  manner  and  form  of  making  foot-pave- 
ments or  paths  within  certain  limits,  but  also  as  to  whe- 
ther or  not,  and  the  time  when,  such  footpaths  shall 
be  made.  2.  In  any  view,  and  in  so  far  as  the  judg- 
ment of  the  Sheriff,  in  the  present  cause,  proceeds  upon 
and  finds  matter  of  fact  as  to  the  sufficiency  of  the  ex- 
isting foot-path  adjoining  the  respondents'  property,  it 
is  final  and  conclusive,  and  cannot  be  brought  under 
review  of  the  Supreme  Court  by  advocation  or  other- 
wise. 3.  Further,  as  the  judgment  complained  of  is 
well  founded,  both  in  law  and  in  fact,  the  advoca- 
tion ought  to  be  dismissed,  and  the  process  remitted 
simpUcUer  to  the  Sheriff,  with  expenses. 


The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : 

"  2</  June  1842 The  Lord  Ordinary  havinj^  heard  parties, 

finds  that,  by  the  18th  section  of  the  existing  Police  Statute  for 
the  city  of  Edinburgh,  an  obligation  is  laid  upon  proprietors  to 
pave  the  ground  on  the  sides  of  the  roads  opposite  their  proper- 
ties,  in  such  manner  and  form  as  the  Dean  of  Guild  or  the  Sheriff 
may  direct ;  and  that  neither  the  Dean  nor  the  Sheriff  hare 
power  to  dispense  with  the  fulfilment  of  this  obligation :  Finds 
that  the  petition  to  the  Sheriff  prayed  that  the  respondents 
should  be  ordained  to  fulfil  this  obligation,  by  causing  a  *  proper 
foot-pavement  to  be  constructed,'  *  with  flat,  hewn,  or  other 
stones,  or  in  such  other  manner  and  form  as  your  Lordship  shall 
direct :'  Finds  that  the  interlocutor  of  the  Sheriff  merely  decides 
'  that  it  is  not  necessary,  for  the  convenience  and  benefit  of  the 
public,  that  the  foot-path  in  question  should  be  paoecf  at  present ;' 
Finds  that  the  parties  differ  as  to  the  meaning  of  this  finding, 
and  that  in  one  view  it  does  not  exhaust  the  prayer  of  the  pe- 
tition: Therefore  remits  to  the  Sheriff,  with  instructions  to  ap- 
ply these  findings,  and  with  power  to  recal  the  interlocutor  ad- 
vocated if  he  shall  think  proper ;  and  to  do  fisrther  in  the  pre- 
mises as  to  him  shall  seem  just ;  and  finds  no  expenses  due  to 
either  party,  hinc  inde,  in  this  Court. 

"  Note. — If  the  interlocutor  advocated  proceeds  on  the  ground 
that  the  Sheriff  has  power  to  dispense  with  any  sort  of  foot- 
pavement,  where  he  thinks  that  none  '  is  necessary  for  the  con- 
venience and  benefit  of  the  public/  the  Lord  Ordinary  is  quite 
clear  that  this  is  a  misconstruction  of  the  Statute.  The  Stntute 
takes  all  discretion  about  the  necessity  of  tome  kind  of  foot- 
pavement  out  of  the  hands  of  all  the  local  authorities ;  because, 
upon  a  preamble  that  foot- pavements  are  greatfy  for  the  benefit 
and  convenience  of  the  inhabitanti,  the  18th  section  enacts  that 
owners  *  shall'  construct  them.  All  that  is  left  to  the  Sheriff 
and  the  Dean  of  Guild  is,  not  whether  the  sides  of  the  roads 
shall  be  paved  or  not,  but  whether  the  pavement  shall  be  with 
flat,  hewn,  or  other  stones,  or  in  what  other  manner  or  form. 

V  Now,  it  is  uncertain  whether  the  Sheriff  meant  to  decide 
that  there  need  be  no  pavement  at  all^  or  only  no  pavement  with 
flat  or  hewn  stones.  If  the  former  was  intended,  then  the  Lord 
Ordinary  thinks  that  the  Sheriff  has  exceeded  his  jurisdiction. 
If  the  latter,  then  the  Sheriff  ought  to  hove  said  in  what  other 
manner  and  form  the  pavement  was  to  be  constructed,  or  he 
might  have  found  that  the  existing  pavement  was  already  suf- 
ficient. 

*'  The  Lord  Ordinary  has  inspected  the  place;  and  if  he  had 
been  the  Sheriff  he  would  have  felt  himself  compelled  to  order 
this  path  to  be  paved  with  flag-ttonea,  so  as  to  have  joined  the 
paved  end  of  Brandon  Street  to  the  paved  end  of  Huntly  Street, 
instead  of  leaving  a  gap  of  about  130  yards  without  any  regular 
foot-path  at  all  (its  present  state)  between  these  two  points  i 
and  thus  obliging  foot-passengers  going  from  the  one  end  of 
these  streets  to  the  other  only  to  find  a  foot-pavement  on  the 
opposite  side,  which  implies  their  crossing  the  road  twice.  But 
the  Statute  gives  the  jurisdiction  of  prescribing  the  manner  and 
form  of  paving  to  the  Sheriff  or  Dean  of  Guild ;  and  therefore, 
if  the  interlocutor  had  performed  thia  duty,  the  Lord  Ordinary 
would  not  have  interfered  with  it.  But  it  has  not  done  so. 
It  has  either  decided  that  there  need  be  no  pavement,  or  only 
that  this  pavement  need  not  be  with  regular  flaga ;  the  first  of 
which  is  against  the  Act,  and  the  second  does  not  exhaust  the 
petition." 

.  The  respondents  reclaimed,  and  referred  to  the  1 9th 
section  of  the  Act,  as  connected  with,  and  explanatory 
of,  the  18th. 

Lord  President I  must  own  that  I  do  not  think  the  respon- 
dents have  been  successful  in  their  plea,  founded  on  the  19th 
section.  It  appears  to  roe  to  have  a  different  object  altogether 
from  the  ISth.  This,  however,  does  ndt  remove  my  difficulty 
as  to  the  soundness  uf  the  interlocutor  reclaimed  against.  I 
cannot  read  the  introduction  of  the  18tb  section  (Call  it  pre- 
amble or  not),  bearing  that  it  would  be  gready  for  the  conve- 
nience of  the  inhabitants  that  proper  foot-pavements  were  made 
**  in  situations  requiring  the  same,"  and  hold  that  these  pavements 
must  be  made  in  every  situation.     On  the  contrary,  I  am  clear 
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that  the  SheriflTor  Dean  of  Guild  are  bound  to  exercise  a  jndi- 
ciul  discretion,  and  determine  whether  any  particular  situation 
is  of  the  kind  requiring  a  foot-pavement.  So  far  I  am  under 
the  necessity  of  differing  from  the  Lord  Ordinary,  but  in  sub- 
stance I  agree.  The  Sheriff,  after  inspecting  the  ground,  gives 
hid  decision  that  a  foot-pavement  is  not  at  present  necessary.  I 
am  always  disposed,  in  such  cases,  to  put  great  faith  in  the  de- 
termination of  the  Judge  Ordinary,  and  not  to  alter  it  except 
on  strong  grounds.     I  see  none  such  here. 

Lord  GUUes, — I  concur  very  much  in  what  your  Lordship 
has  said.  The  Sheriff  find«  that  it  is  not  for  the  convenience 
and  benefit  of  the  public  that  a  foot-pavement  should  be  made 
at  present,  and  I  agree  with  him.  As  to  his  right  to  exercise  a 
judicial  discretion  in  the  matter,  I  do  not  know  what  meaning 
can  be  given  to  the  commencement  of  the  18th  section  if  his 
right  is  denied. 

Lord  Mackenzie I  have  some  difficulty.     I  agree  that  the 

19ih  section  cannot  be  transferred  to  the  18th ;  but  the  18th 
seems  to  enact,  that  all  principal  streets  or  thoroughfares  within 
the  bounds  of  police,  with  certain  specified  exceptions  (includ- 
ing of  course  all  not  specially  excepted),  must  be  **  sufficiently 
paved  with  flat,  hewn,  or  other  stones,  or  in  such  other  manner 
or  form*'  as  the  Dean  of  Guild  or  Sheriff  may  direct.  Under 
these  terms,  it  might  indeed  be  made  a  question  what  the  kind 
of  pavement  is  to  be?  Do  they  mean  more  than  merely  that 
there  must  be  a  foot-path  ?  Say  it  were  Macadamized,  i.  e., 
made  of  stones  laid  one  above  another,  would  not  that  do  ?  I  am 
afiaid  hardly,  as  the  word  used  U  paved. 

Lord  FuUerton, — The  ca^e  is  not  free  from  difficulty  ;  but  I 
rather  agree  with  the  majority.  The  Statute,  though  not  very 
clear,  seems  to  give  the  Judge  a  discretionary  power  for  deter- 
mining whether  or  not  the  thing  ought  to  be  done.  As  to  the  19th 
section,  I  am  inclined  to  think  that  the  latter  part  of  it  does  ap- 
ply to  the  present  case.  It  is  not  necessary,  however,  to  go 
on  that,  as  I  am  clear  that  the  Sheriff  was  entitled  to  judge  if 
the  pavement  was  necessary,  and  if  not,  to  refuse. 

The  Court  pronounced  the  following  interlocutor : 

'*  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed 
against;  repel  the  reasons  of  advocation,  and  remit  simplioiter 
to  the  Sheriff,  and  decern  :  Find  the  respondents  entitled  to  ex- 
penses, and  remit  the  account,"  &c. 

Lord  Ordinary,  Cockburn. — Act.  Maitland ;  Roderick  Mac- 
kenzie, W.S.,  Agent Alt.  Anderson,   Baillie;  Warren  H. 

Sands,  W.S.,  Agent fH.B.] 


I  St  July  1842. 
First  Division. — (H.B.) 

No.  238. — Earl  of  KiNNOuLii  and  Rev.  Robert 
Young,  Pursuers  and  Suspenders,  v.  Rev.  John 
Ferguson  and  Others,  Defenders  and  Respon- 
dents. 

Process — Conjunction  of  Actions— v4  patron  and  presentee  raised. 
Is/,  a  declarator  directed  against  the  Presbytery  of  the  bounds, 
concluding  to  have  it  found  that,  on  the  refusal  of  the  majority, 
a  minority  of  the  Presbytery  were  entitled  to  induct  the  presen- 
tee :  and,  2d,  A  suspension  and  interdict  directed  both  against 
the  Presbytery  and  a  Special  Commission  of  the  General  As- 
sembly, to  prevent  the  induction  of  any  other  party  than  the 
presentee —  Circumstances  in  which  ktld  that  the  processes  ought 
not  to  be  conjoined. 

The  pursuers  in  the  Auchterarder  case,  after  raising 
a  declarator  concluding  to  have  it  found  that  the  mi- 
nority of  the  Presbytery  (three  members  or  more)  are 
entitled  to  ordain  and  admit  the  presentee,  presented 
a  note  of  suspension  and  interdict,  directed  both 
against  the  Presbytery  of  Auchterarder,  the  defenders 
in  that  case,  and  also  against  the  Special  Commission 
of  the  General  Assembly,  praying  for  suspension  of 
a  resolution  and  remit,  by  which  the  General  As- 
sembly, 


"  on  the  petition  of  three  bandred  and  ninety-three  beritorsi 
elders  and  others,  inhabitants  of  the  parish  of  Auchterarder, 
praying  for  the  settlement  of  a  minister  in  the  parish,"  had  agreed 
**  to  remit  to  the  Presbytery  of  Auchterarder  to  proceed  to  the 
settlement  of  a  minister  in  the  pastoral  charge  of  the  parish  of 
Auchterarder,  on  such  reasonable  provision  for  stipend  as  may 
be  secured,  instructing  them  in  their  proceedings  to  adrise  with 
and  conform  to  the  directions  of  the  Special  Commission  to  be 
hereafter  appointed." 

No  appearance  was  made  for  the  Special  Commis- 
sion ;  and  the  counsel  for  the  Presbytery  having  moved 
that  the  processes  should  be  conjoined,  the  Lord  Ordi- 
nary pronounced  the  following  interlocutor : 

"  15M  June  1842 The  Lord  Ordinary  having  beard  the 

counsel  for  the  parties  on  the  motion  for  joining  this  declarator 
with  the  process  of  suspension  and  intftrdict  at  the  instance  of 
the  same  parties  who  are  pursuers  of  the  present  aetion,  against 
the  same  parties  as  respondents  who  are  defenders  in  tbia  pro- 
cess; in  respect  that  both. questions  relate  to  the  same  benefice, 
and  depend  on  the  question,  whether  the  pursuer,  fifr  Young, 
is  the  only  presentee  legally  entitled  to  be  admitted  and  received 
as  incumbent  thereof:  Conjoins  the  cases,  and  renewa  the  order 
on  the  parties  to  lodge  cases  in  the  conjoined  proceasea  within 
eight  days,  in  terms  of  former  interlocutors. 

**  Note The  Lord  Ordinary  thinks  himself  bound  to  con- 
join these  cases,  according  to  the  ordinary  course  of  proceeding 
adopted  in  all  questions  depending  eontemporaneousfy  in  the 
Court  between  same  parties,  and  relative  to  the  tame  estate  or 
office.  He  is  also  of  opinion,  that  this  mode  of  preparing  both 
cases,  and  submitting  them  for  judgment  at  the  same  time,  will 
not  only  be  the  most  convenient  form  for  the  partiet,  but  the 
most  satisfactory  course  both  for  this  Court  and  the  Court  of 
Appeal,  if  they  are  ultimately  called  on  to  decide  the  case  on 
the  merits. 

**  In  the  suspension,  the  patron  and  presentee  bring  under 
suspension  a  sentence  or  order  of  the  General  Assembly  in 
May  1841,  whereby  they,  without  a  vote,  '  renritted  to  the 
Presbytery  of  Auchterarder  to  proceed  to  the  settlement  of  a 
minister  in  the  pastoral  charge  of  the  parish  of  Auchterarder,  on 
such  reasonable  provision  for  stipend  as  may  be  secured,'  &c. 
The  suspenders  maintain,  that  that  order  was  at  direct  Fsrianee 
with  the  previous  judgment  of  this  Court,  and  of  the  House  (^ 
Lords,  finding  that  the  Presbytery  were  bound  to  take  Mr  Young 
on  trials ;  and  as  they  have  not  done  so,  but  expressly  refuse  to 
obey  that  judgment,  the  suspenders  crave  an  interdict  against 
the  Presbytery  giving  effect  to  the  said  sentence  of  the  General 
Assembly. 

**  In  the  action  of  declarator  at  the  instance  of  the  sospenders. 
they  conclude  to  have  it  found  and  declared,  that  the  Reverend 
John  Clark,  and  six  other  ministers  (the  minority)  of  the  said 
Presbytery,  who  had  intimated  ^heir  readiness  to  give  effect  to 
the  right  of  the  pursuers,  and  to  the  previous  decree  obtained 
by  them,  or  any  three  or  more  of  them  constituting  a  presbytery, 
'  shall  be  competent  to  constitute  and  hold  meetings  of  said 
Presbytery,  for  the  purpose  of  performing  and  discharging  tbe 
duty  of  the  said  Presbytery  in  the  matters  foresaid,  and  to  take 
trial  of  the  qualifications  of  the  pursuer  ;  and  if,  in  the  jodgmenc 
of  such  ministers  constituting  a  meeting  of  Presbytery  as  afore- 
said,  he  shall  hie  found  qualified,  to  admit  and  receive  him  ac- 
cordingly as  minister  of  the  aforesaid  church  and  parish,'  &c 
&c.     See  summons,  p.  33. 

"  The  summons  contains  other  conclusions  against  the  majority 
of  the  Presbytery  unnecessary  to  be  detailed. 

'*  The  Lord  Ordinary  is  of  opinion  that  there  is  a  manifest 
propriety  in  having  the  questions  raised  in  these  cases  discussed 
at  the  same  time,  before  whatever  Court  they  may  come  after- 
wards to  depend.  On  the  one  hand,  if  the  reasons  of  saspensioa 
were  repelled,  that  issue  would  of  course  be  fatal  to  tbe  progress 
and  success  of  the  declaratory  action ;  while,  on  the  other  hand, 
it  is  apprehended  that  the  affirmance  of  tbe  pursuers'  pleas  in 
the  suspension,  might,  in  some  views  of  tbe  case,  afibrd  im* 
portant  suppoit  to  the  conclusions  of  the  pursuers  io  the  decla- 
rator. 
%  '*  In  answer  to  this  view  of  the  cases,  the  contingency  of  the 
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two  cases  was  not  denied ;  bat  it  was  stated,  that  tbere  was  no 
pies  on  the  part  of  the  chargers  in  the  suspension  which  could 
now  be  feasibly  set  up,  and  in  fact  that  the  plea  for  the  chargers, 
on  which  this  branch  of  the  case  depends,  was  solemnly  decided 
against  the  Presbytery  by  the  First  Division  of  the  Court  in  the 
case  of  Letbendy.  Now,  the  Lord  Ordinary  begs  it  to  be  under- 
stood, that  it  is  far  from  his  intention  to  question  the  decision 
of  the  Court  in  the  branch  of  the  case  of  Lethendy  which  ap- 
plies to  the  present.  But,  when  he  recollects  that  that  case 
may  yet  be  appealed,  and  would  In  that  event  be  subject  to  re- 
versal, he  does  think,  that  no  course  should  be  taken  here  to 
increase  unnecessarily  the  proceedings  and  expense  in  the  two 
cases  now  before  the  Court,  which  have  an  inseparable  connec- 
tion with  each  other. 

"  In  this  Court,  the  point  ruled  in  the  case  of  Lethendy 
which  is  applicable  to  the  present  question,  need  not  be  re- 
argued here ;  a  simple  reference  to  that  decision  will  suffice ; — but 
as  no  appeal  may  be  taken  in  Lethendy,  and  as  that  case,  if  ap- 
pealed, may  be  decided  on  a  different  ground  from  that  taken  in 
this  Court,  while  it  is  not  impossible  that  an  appeal  may  be 
taken  io  the  present  cases,  the  Lord  Ordinary  does  think  that  it 
would  be  hard  and  unreasonable  to  refuse  conjunction  here,  and 
thus  drive  the  parties  who  may  be  appellants  into  the  expense 
of  two  appeals,  when  one  would  suffice." 

The  pursuers  reclaimed : 

Lor^  President — We  are  always  anxious  to  save  unnecessary 
expense ;  and  when  different  processes  relative  to  the  same  mat- 
ter are  in  dependence  between  the  same  parties,  it  is  usual  to 
conjoin  them.  Here,  however,  the  parties  are  not  the  same. 
The  Special  Commission  is  a  new  party  altogether ;  and  though 
appearance  is  not  made  for  them,  we  cannot  help  that,  but  must 
look  to  the  processes  themselves.  Not  only  are  the  parties  not 
the  same.  The  points  raised  are  also  very  different.  It  may 
be,  that  ultimately  the  points  of  law  to  be  determined  will  come 
to  be  the  same,  and  that  it  may  in  consequence  become  proper 
to  conjoin  them  ;  but  I  am  clear  that  they  ought  not  to  be  con- 
joined at  this  stage. 

Lord  Gillies I  take  the  same  view.    At  first  I  was  inclined 

to  adhere  to  the  interlocutor,  but  I  now  think  it  ought  to  be 
altered.  The  proper  object  of  conjoining  processes  is  to  save 
expense ;  and  in  nineteen  cases  out  of  twenty  both  parties  con- 
cur; bat  when  one  objects,  it  is  incumbent  on  the  other  to 
•how  that  the  conjunction  is  expedient  for  both.  That  has  not 
been  shown  here. 

Lord  Mackenzie I  am  of  the  same  opinion.     When  a  party 

objects,  the  processes  ought  not  to  be  conjoined  without  strong 
reasons.  Here  I  see  no  such  reasons.  On  the  contrary,  I 
would  say  that  if  they  had  been  conjoined,  it  would  be  desire- 
able  to  separate  them.  The  object  of  the  one  process  is  to  de- 
clare the  right  of  the  minority  of  the  Presbytery  to  odmit  the 
presentee.  The  object  of  the  other  is  to  declare  the  right  of 
the  patron  and  presentee  to  hinder  the  admission  of  another  by 
any  party.  These  two  objects  are  by  no  means  necessarily  de- 
pendent on  each  other.  The  one  may  be  competent  and  just. 
Tbe  other  may  be  incompetent  and  unjust.  Why,  then,  should 
two  causes  so  different  be  conjoined.  They  can  go  on  sepa- 
rately and  with  great  advantage.  There  is  also  the  other  ground, 
that  the  parties  are  not  the  same.  I  am  clear  that  we  ought  not 
to  force  the  conjunction. 

Lord  FulUrton» — I  am  inclined  to  the  view  taken  by  the 
Lord  Ordinary.  I  agree  with  Lord  Gillies  as  to  the  abject  of 
conjoining  processes ;  but  I  am  afraid  the  concurrence  of  par- 
ties is  not  so  general  as  his  Lordship  imagines.  My  experience 
has  rather  been,  that  when  the  one  party  moves  for  a  conjunc- 
tion, the  other  opposes  it.  This,  however,  is  of  little  conse- 
quence. All  we  have  to  consider  is,  whether  the  processes 
can  be  conveniently  conjoined.  The  objectors  say  that  tbe 
parties  are  not  the  same.  This  is  true  if  all  had  appeared ;  but 
no  appearance  is  made  for  the  new  party ;  and  I  know  not  why 
tbe  usual  form  has  not  been  adopted  of  putting  that  party  out  of 
Court.  Were  this  done,  the  parties  would  be  the  same.  Then 
as  to  the  conclusions  of  the  processes,  they  are  very  much  akin 
to  each  other.  Indeed,  those  of  the  suspension  appear  in  a 
great  measure  involved  in  those  of  the  other.  The  question  is 
not  of  great  importance,  aa  it  can  only  affect  tbe  expenses. 


The  Court  pronounced  the  following  interlocutor : 

"  Alter  the  interlocutor  of  the  Lord  Ordinary  reclaimed  against, 
and  refuse,  hoc  statu,  to  conjoin  the  actions,  reserving  all  ques- 
tions of  expenses  for  subsequent  decision  :  Remit  the  case  back 
to  the  Lord  Ordinary  to  proceed  in  the  several  processes  as  shall 
be  just." 

Lord  Ordinary,  Cuninghame. — Act.  Anderson,  Inglis ;  Scorie 

and  Baillie,  W.S.,  Agents Alt,  Rutherfurd,  R.   Bell,  Mon- 

creiff;  William  Young,  W.S.,  Agent B.  Clerk rH.B.J 


1^  Juli/  1842. 
Secokd  Division (G.  D.  F.) 

No.  239. — John  Matheson,  Pursuer,  v.  (jEORGE 

Mackenzie,  Defender. 

Arbitration  —  Reference  —  Reduction  —  Oversman  —  Circum- 
stances in  whichf  where  there  was  a  written  reference  to  two 
valuators,  an  award  by  an  oversman  appointed  by  the  referees 
was  opened  up:  the  material  grounds  being,  1st,  that  the  re* 
ferees,  and  then  the  oversman,  acted  without  hearing  parties, 
and,  2d,  that  there  was  not  legal  evidence  of  the  appointment 
of  the  oversman,  or  consent  of  parties  to  his  nomination. 

The  pursuer,  by  letter  dated  17th  September  1838, 
agreed  to  sell  to  the  defender  a  certain  lot  of  sheep, 
to  be  delivered  "  the  day  after  the  next  Muir  of  Ord 
market,"  viz.,  19th  October  following,  and  "the  stock 
to  be  taken  over  by  valuation  by  two  men  mutually 
chosen,  viz.,  Alexander  Mackenzie,  Esq.,  Mossford,- 
and  John  Cameron,  Esq.,  Corrichoillie."  The  letter 
contained  no  power  to  the  referees  to  name  an  overs- 
man  in  case  of  differing  in  opinion.  After  the  date  of 
the  letter,  but  before  any  valuation,  the  sheep  were 
keiled  (the  reason  for  which  was  differently  stated  by 
the  parties),  and  left  on  the  farm  of  the  defender. 
The  two  referees  and  the  defender  met  on  the  subject 
of  the  valuation  at  the  market  in  question,  but  it  was 
admitted  on  the  record  that  the  pursuer  was  not  then 
present.  It  appeared  from  the  depositions  of  the  re- 
ferees, as  enacted  in  the  course  of  the  Inferior  Court 
procedure,  that  neither  of  them  had  an  opportunity  of 
inspecting  the  sheep  on  this  occasion ;  but  one  of  them 
(Mackenzie)  stated  that  he  was  well  acquainted  with 
them  for  years  previously,  and  had  very  recently  be- 
fore seen  them,  when  he  acted  as  judge  of  the  roup  at 
which  the  pursuer  bought  them.  The  other  referee, 
Cameron,  was  well  acquainted  with  the  district  in  which 
the  sheep  were  reared,  and  the  stamp  and  quality  of 
sheep  stock  there,  and  he  stated,  that  on  the  occasion 
when  they  met  for  the  valuation,  he  trusted  to  the  re- 
port of  Mackenzie,  "  who  gave  him  distinct  and  accurate 
information  as  to  the  description  of  the  stock,  and  he 
went  upon  the  report  of  Mr  Mackenzie's  knowledge 
of  it;"  and  that  "from  his  knowledge,  with  the  in- 
formation afforded  by  Mr  Mackenzie,  and  his  confidence 
in  that  gentleman,  he  accepted  of  the  appointment,  and 
proceeded  to  form  his  opinion  as  a  valuator." 

The  referees  differed  very  materially  as  to  the  value, 
and,  without  consulting  with  the  pursuer,  or  intimating 
the  fact  to  him,  they  named  an  oversman,  Patrick 
Rose,  writer  in  Dingwall,  to  decide,  who  happened  to 
be  in  the  market  where  the  referees  had  met.  The 
parties  were  not  agreed  on  the  record  as  to  whether 
both  referees  consented  to  name  Rose  as  oversman,  or 
only  one  of  them,  but  it  appeared  from  the  depositions 
of  the  referees  that  Cameron  only  had  consented,  at 
least  Mackenzie  did  not  say  that  he  had  consented  to 
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the  appointment.  There  was  no  writing  under  the 
hands  of  the  referees  which  instructed  the  devolution  of 
the  reference  on  Rose.  Rose,  however,  was  not  aware 
that  they  had  not  both  consented ;  and,  in  the  belief 
that  they  had,  he  proceeded  to  act  as  overstnan,  by 
immediately  hearing  on  the  spot  what  the  referees  had 
to  say  on  the  subject.  Rose,  in  his  deposition,  stated, 
that  he  had  "  repeatedly  bought  and  sold  sheep  on  bis 
own  account,  and  on  account  of  others ;"  "  that  he  rents 
a  sheep  farm,"  and  *<  has  for  some  time  back  been  fac- 
tor on  the  estate  of .  Strathconon ;"  "  that  from  the  in- 
formation thus  acquired,  he  conceives  that  he  was 
qualified  to  act  the  part  of  thirdsman"  on  the  occasion 
alluded  to.  He  stated  that  he  knew  the  stock  in  ques- 
tion previously,  but  he  admitted  that  he  had  no  oppor- 
tunity of  inspecting  them  when  he  undertook  to  become 
oversman.  Soon  afler  his  meeting  with  the  referees 
he  issued  his  award,  by  letters  sent  to  the  principals, 
in  which,  after  stating  that  Messrs  Mackenzie  and 
Cameron  liad  referred  to  him  to  settle  the  value,  he 
fixed  the  same  accordingly  at  a  certain  sum  per  score. 

The  pursuer  being  dissatisfied,  thereafter  removed 
the  sheep  from  the  farm  of  the  defender,  where  they 
were,  in  consequence  of  which  the  defender  presented 
a  summary  application  to  the  Sheriff  of  Ross-shire, 
complaining  that  they  bad  been  removed  from  his  pos- 
session, though  sold  and  delivered  to  him,  and  praying 
for  interdict  against  Matheson,  and  to  prohibit  him 
from  interfering  or  selling  the  sheep,  and  to  ordain  him 
to  restore  them,  and  besides,  to  find  him  liable  *'  in 
exemplary  damages  for  bis  unwarrantable  and  illegal 
conduct,"  and  the  loss  arid  damage  sustained  by  the 
complainer  by  their  removal. 

In  the  proceedings  which  followed  on  this  applica- 
tion, it  was  maintained  that  the  procedure  by  the  re- 
ferees was  unwarranted,  both  as  to  proceeding  to  the 
valuation  in  the  absence  of  the  pursuer,  and  without 
hearing  both  parties ;  and,  besides,  that  the  referees 
had  no  power  to  name  an  oversman  without  the  con- 
sent of  both  pursuer  and  defender ;  and  further,  that 
it  was  illegal,  in  respect  of  fixing  the  valuation  without 
inspecting  the  stock:  coqsequently,  that  the  pursuer 
was  at  liberty  to  do  with  the  sheep  as  he  chose.  The 
Sheriff-substitute,  and  afterwards  the  Sheriff,  held  that 
the  whole  procedure  was  perfectly  regular;  that  the 
valuation  was  binding ;  and  that  the  pursuer  was  liable 
in  damages,  which  were  thereafter  modified. 

The  pursuer  then  raised  this  action  to  reduce  the 
award,  principally  on  the  grounds  above  stated. 

In  defence,  it  was  maintained  that  the  reduction  was 
groundless,  in  respect  the  proceedings  in  the  reference, 
if  it  were  to  be  dealt  with  as  a  reference,  were  per- 
fectly regular  and  binding  on  the  pursuer,  as  being 
consonant  with  the  every-day  practice  of  the  district. 
In  particular,  it  was  maintained,  that  according  to  that 
custom,  it  was  not  necessary  to  inspect  such  stock  be- 
fore fixing  the  value,  where  the  referees,  as  was  ad- 
mitted, were  men  intimately  acquainted  with  the  loca- 
lity, and  the  kind  and  quality  of  the  stock  which  was 
there  bred.  But,  besides,  it  was  pleaded,  that  the 
matter  could  not  be  looked  on  as  an  arbitration,  but  a 
sale,  where  the  price,  though  not  fixed,  was  contingent 
on  the  award  of  the  two  gentlemen, — that  that  was 
competent,  and  in  consequence,  in  such  a  state  of  cir- 
cumstances, the  custom  of  the  country,  as  to  ascertain- 


ing the  value,  mast  be  looked  at,  to  determine  whether 
the  referees  had  goue  beyond  what  was  the  undoubt- 
ed practice  or  not.  It  was  insisted  that  the  custom 
had  been  complied  with,  and  that  Mr  Rose  was  to  be 
looked  on  as  assisting  the  referees  in  opinion.  Now, 
as  to  the  transaction  being  a  sale,  and  so  understood 
by  the  parties,  there  was  the  evidence  of  a  completed 
transaction  by  the  '^  keiling,"  which  was  proof  of  the 
transfer  of  possession ;  and  when  that  was  joined  to 
the  fact  of  the  sheep  having  been  left  in  the  possession 
of  the  defender,  the  inference  was  irresistible  of  sale. 
It  was  explained,  however,  that  the  "  keil  mark"  was 
merely  intended  to  distinguish  the  sheep  from  other 
sheep  of  the  pursuer's  in  the  vicinity. 

The  pursuer,  in  raising  the  process  of  reduction,  pre- 
sented a  note  of  advocation,  ob  contingentiam  of  the 
reduction,  when  both  processes  were  conjoined. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  nth  December  1841 Tlie  Lord  Ordinary  having  beard 

parties,  and  considered  the  conjoined  processes,  recaU  the  in- 
terlocutors complained  of  in  the  advocation :  Repels  the  d«f«nc«s 
in  the  reduction  ;  and  declares,  reduces^  and  decern*  in  terms 
p(  the  libel :  Finds  the  pursuer  and  advocator  entitled  to  ex- 
penses, both  in  the  Inferior  Court  and  in  the  Court  of  Session : 
Appoints  accounts  thereof  to  be  given  in,  and  when  lodged,  re- 
mits the  sattie  to  the  auditor  to  tax  and  to  report. 

'*  Note, — The  grounds  of  the  Lord  Ordinary's  decision  are^ — 
Ist,  That  the  conclusion  for  dan^ages  in  a  summary  petition  was 
incompetent. 

'*  2d,  That  the  arbiters  had  no  right  to  name  an  orersoian. 

"  3</,  That  neither  the  arbiters  nor  the  oversman  ought  to  have 
formed  any  opinion  without  giving  the  parties  an  opportunity  of 
being  heard. 

.  '*  4'A,  That  even  ihoMgh  it  should  be  held  that  the  abeep  were 
delivered,  not  for  interim  preservation,  but  in  furtherance  of  the 
bargain,  this  must  be*  presumed  to  have. been-  done  conditionally, 
and  on  a  reliance  that  the  price  was  to  be  fixed  in  the  way  agreed 
to ;  and  that  the  fixing  of  the  price  in  this  way  having  become 
impossible,  the  whole  bargain  was  broken  up. 

'*  The  attempt  to  prove,  that  arbiters  deciding  matters  refer- 
red to  them,  without  hearing  parties,  and  naming  an  oversman, 
without  any  power  to  this  effect  being  conferred  on  them  bv 
the  parties,  is  conformable  to  the  custom  of  Ross-shire,  ia  ridi- 
culous." 

The  defender  reclaimed.    At  advisingy 

Lord  Medwyn, — I  am  not  prepared  to  apply  to  this  case  the 
strict  rules  of  a  formal  arbitration,  as  in  the  case  of  Telford ;  for 
1  take  this  as  a  common  bargain  of  every-day 's  occurrence  in 
the  district,  where  the  understanding  was,  that  if  the  Taluators 
differed  in  opinion,  they  should  resort  to  an  oversman,  without 
immediately  consulting  with  the  parties  themselves.  Accord- 
ingly, in  a  case  of  this  sort,  you  must  look  at  the  custom  of  the 
part  of  the  country  where  the  case  occurred;  and  I  am  quite 
sure,  that  not  only  in  Ross-shire,  but  all  the  highlanda  over, 
referees  resort  to  an  oversman  when  they  differ  in  opinion,  with- 
out communicating  with  the  principals.  I  am  quite  satisfied  of 
the  prevalence  of  the  custom ;  and  they  do  this  before  they  in- 
spect the  subjects.  In  this  way,  I  cannot  hold  that  Rose  was 
improperly  appointed,  or  that  the  referees  or  Rose  were  wrong 
in  determining  without,  at  the  moment,  seeing  the  sheep.  The 
kind  and  value  of  stock  are  well  known,  according  to  the  dis- 
trict, and  without  inspection ;  and  every  one  knows,  that  without 
seeing  the  animals,  a  shilling  or  more  will  at^once  be  stated  as 
the  value  of  such  and  such  sheep,  according 'to  the  district,  in 
conseauence  of  the  quality  being  so  well  known  and  under- 
stood by  dealers.  The  only  point  as  to  which  I  concur  with 
the  Lord  Ordinary,  is,  that  there  is  no  proof  of  the  devolution 
on  Rose.  That  ought  to  have  been  properly  instructed ;  and  if 
both  referees  bad  concurred  in  saying  that  Rose  was  appointed. 
I  would  have  been  for  altering  the  interlocutor,  as  I  should,  in 
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tbose  cifcumstances,  have  been  for  admitting  the  costom  of  tb« 
country  in  regard  to  such  matter.  But  that  is  not  so  instructed 
as  the  proof  stands,  according  to  my  mind;  and  I  am  for  adhering. 
I  have  no  doubt  Rose  believed  he  was  appointed,  but  his  ap- 
pointment is  not  proved,  which  is  very  material ;  and  it  is  on  this 
point  alone  I  concur. 

Lord  Moncreiff. — I  concur  with  the  Lord  Ordinary,  and  I  ctr* 
tainly  difft-r  from  the  opinion  now  expressed.  If  this  had  been 
a  verbal  contract,  I  might  have  seen  room  for  the  distinctions 
laid  down  by  Lord  Medwyn;  but  here  there  was  a  written  con- 
tract,  and  I  think,  therefore,  it  is  going  very  far  to  say  that  the 
valuators  bad  power  to  name  an  oversman,  where  no  such  power 
is  conferred  in  the  letter,  which  was  their  warrant.  I  think 
that  is  extremely  doubtful,  to  say  the  least  of  it.  It  was  said 
that  this  was  the  custom  in  Ross-shire.  But  what  of  that  ?  I 
daresay  it  may  have  been  done  a  hundred  times  without  com- 
plaint, but  tbe  question  here  is, — if,  in  point  of  law,  the  referees 
had  power  to  name  an  oversman,  and  to  devolve  the  matter  in 
dispute  on  him  ?  I  doubt  that  very  greatly  indeed ;  and  I  do 
not  see  what  power  there  was  to  do  this,  without  the  consent  of 
both  parties.  Now  it  is  very  material  to  observe,  that  only  one 
of  tbe  parties,  viz.,  tbe  defender,  was  present,  and  not  the  other, 
viz.,  tbe  pursuer.  The  pursuer  was  not  bound,  in  my  opinion, 
to  be  present,  as  it  was  said  he  was,  on  the  occasion;  because, 
following  the  reasoning  of  the  reclaimer,  he  would  have  been 
bound  to  be  there  to  fix  on  an  oversman.  Now,  the  letter  gives 
no  such  power ;  and  when  the  referees  differed  in  opinion,  and 
came  to  the  resolution  of  throwing  up  the  matter,  they  ought 
at  least  to  have  put  their  resolution  in  writing,  in  order  to 
make  it  conclusive,  both  against  themselves  and  in  the  case, 
that  they  h^d  done  so,  and  that  Rose  was  appointed. 

Lord  Medwyn Mackenzie  says,  in  his  deposition,  he  went 

to  ask  in  an  oversman. 

Lord  Moncreiff, — I  don*t  think  that  material,  as  I  consider 
that  as  there  was  writing  constituting  them  referees,  writing 
was  necessary  to  show  tbe  devolution.  Only  look  at  the  proof 
and  see  bow  material  this  is.  C'^meron  says  there  was  a  de- 
volution on  Rose :  Mackenzie  says  no  such  thing.  Rose  thought 
himself  appointed,  and  I  daresay  he  did;  but  what  of  that? 
and  what  can  be  made  of  it,  when  Maakenzie  tells  us  he  did  not 
consent.  The  referees  differ  as  to  this,  but  it  is  plain  the  thing 
would  have  been  clear  had  there  been  writing.  I  am  not  pre- 
pared to  say  that,  in  other  circumstances,  the  devolution  might 
not  be  good ;  but  here  we  have  no  evidence  of  the  fact. 

Lord  Juftice-  Clerk. — I  concur  in  the  grounds  stated  by  the 
Lord  Ordinary. 

Lord  Moncreiff.^^l  forgot  to  mention  about  inspecting  the 
■heep.  I  don't  say,  absolutely,  that  it  was  necessary  for  the  re* 
fereet  to  inspect  them,  when  they  met  to  value  them,  if  they 
knew  the  particular  sheep  of  their  own  knowledge  previously. 
I  give  no  opinion  on  thai ;  but  what  I  would  say  is,  that  a  mere 
general  knowledge  of  the  quality  and  kind  of  sheep  in  a  district 
would  not  appear  to  me  to  be  enough. 

Lord  Justice-  Clerk I  concur  with  the  Lord  Ordinary.     If 

both  parties  had  been  present,  and  there  bad  in  these  dicum- 
stances  been  irregularity,  I  would  not  have  been  forgiving  great 
weight  to  the  doubts  which  might  occur  to  lawyers  in  such  a 
transaction.  But  where  one  of  the  parties  was  absent,  I  bold 
that  we  cannot  look  at  the  alleged  custom  of  the  country.  If 
it  bad  appeared  that  the  principals  had  consented  to  the  referees 
not  inspecting  the  sheep,  I  could  have  seen  ground  for  making 
light  of  irregularity,  and  would  have  consented  to  let  in  the 
alleged  custom ;  but  I  cannot  do  so  in  this  case,  where  one  of 
the  parties  was  absent.  It  was  said  he  was  bound  to  have  been 
present,  but  I  cannot  concur  in  that,  from  tbe  terms  of  tbe  letter. 
But  be  was  not  present,  and  I  think  it  is  high  time  that  the 
gentlemen  who  acted  as  referees  here,  and  who  are  said  to 
have  great  experience  in  such  matters,  ought  to  know  that  the 
principals,  in  c^s  of  arbitration,  should  be  present.  In  these 
circumstances,  therefore,  custom  is  out  of  the  question,  and  ir* 
relevant.  Then,  what  have  we  in  the  case  ?  We  have  several 
points  admitted — each  and  all  of  which  are  sufficient  for  me  for 
adhering  to  the  interlocutor.  If  this  had  been  a  salt,  the  bar* 
gain  would  have  been  at  an  end  by  the  referees  differing  in  opi- 
nion as  to  the  price ;  but  it  is  a  case  of  arbitration,  else  why 
talk  of  an  oversman.    It  ia  only  by  arbitration  you  bring  in  the 


GTenman.  Now,  the  firai  thing  admitted  is,  that  there  was  no 
consent  of  both  parties  to  tbe  devolution,  and  no  intimation  of 
the  devolution  to  the  pursuer.  That  is  of  itself  enough  to  upset 
the  case.  (2.)  It  is  admitted  that  the  reclaimer  was  present, 
and  not  the  pursuer.  That  is  also  fatal,  as  both  ought  to  have 
been  present.  (3.)  Then  there  is  no  written  appointment  of 
the  oversm<in,  as  there  ought  to  have  been— the  appointment 
of  the  referees  having  been  in  writing.  That  is  also  fistal. 
And  (4.)  Moreover,  the  parties,  that  is,  both  of  them,  were  not 
heard.  The  pursuer  was  not  present,  and  be  ought  to  have  had 
an  opportunity  of  being  heard  as  to  what  he  could  say ;  and  he 
ought  to  have  had  an  opportunity  of  saying  whether  he  con- 
curred or  not  in  what  was  done,<^whether  or  not  wishing  an 
inspection  of  the  sheep  or  otherwise.  That  is  also  an  insuper- 
able objection,  and  fatal  to  the  case.  I  concur  with  Lord  Mon- 
creiff, and  therefore  move  that  the  interlocutor  should  be  ad- 
hered to.— As  to  whether  referees  ought  to  inspect  sheep, 
when  they  have  a  competent  knowledge  of  the  district,  without 
seeing  them  at  the  moment,  I  must  be  understood  as  offering 
no  opinion. 

Lord  Meadowbank  absent. 

The  Court  accordingly  odheredL 

Authorities  for  Pursuer Telford  and  Co.,  2  S.  and  D.,  p. 

167.  Brown  on  Sale,  p.  S3,  §  40.  p.  148,  §  201.  Sugden  on 
Vendors,  I.  p.  465,  and  cases  cited.  Langmuir  o.  Sloan,  21st 
May  1840 ;  2  S.  and  D.,  p.  877.  Lord  Dunmore  v.  M*In- 
turner,  2dtb  January  1S3.5 ;  13  S.  and  D.  356.  Bell's  Pnn. 
§  92.    Ersk.  III.  3.  4;  IV.  3,  32;  and  Parker  on  Arb.  p.  120. 

Authorities  for  Defender.— Stair,  L  14,  I.  Ersk.  III.  3,  4. 
£.  of  Montrose,  1639  ;  M.  15,145.     Brown  on  Sale,  p.  120. 

Lord  Ordinary,  Cockburn, /or  Jeffrey Act.  Rutherfurd,  A. 

M'Neill;  L.  Mackintosh,  S.S.C,  Agent.-^AU,  Pyper ;  J. 
Richardson,  W.S.,  Agent |  O.D.F.  [ 


1st  Jult/  1842. 
Second  Division (G,D.P.) 

No.  240. — Thomas  Mansfield  (Bumeii^s  Trustee)^ 
Raiser^  v.  Mrs  Violet  Youko  and  OthsbSi 
Claimants, 

Proof — Evidence--^  Heritable  and  Personal  Creditors — Qaex- 
tion  of  evidence,  whether  particular  portiona  of  land  were 
comprehended  under  the  securities  of  heritable  creditors^  and 
a  conveyance  to  a  trustee  for  payment  of  debt,  or  whether  they 
belonged  to  personal  creditors  as  a  fund  of  payment  f 

The  late  James  BarDett  was  proprietor  of  the  lands 
of  Barns,  Haswellsykes,  two  third  parts  of  Over  Glack^ 
and  sundry  other  subjects,  with  pertinents,  lying  within 
the  barony  of  Traquair,  and  county  of  Peebles.  Sir 
James  Nasroyth  of  Posso  was  the  contiguous  proprie- 
tor, and  part  of  his  estate,  which  was  entailed,  and  that 
of  Bams,  &c.,  appeared  to  have  been  considerably  in- 
terspersed, or  lay  runrig  and  rundale,  and  were  pos- 
sessed pro  indivisQ  in  certain  portions  by  the  respective 
tenants  of  tbe  two  estates.  In  1781,  after  an  applica- 
tion to  the  Sheriff  of  the  county,  a  contract  of  excam- 
bion  was  executed  by  Mr  Burnett  and  Sir  James 
Nasmyth,  by  which  the  latter  conveyed  to  the  former 

"  all  and  whole  the  foresaid  lands  of  Haswellsykes,  Caverhill, 
with  these  parts  of  the  Over  and  Nether  Glacks,  amounting  to 
626  acres  1  rood  and  13  falls,  with  a  small  fraction  lying  north 
of  the  line  of  march  therein  described,  and  particularly  bounded 
and  described  in  the  foresaid  report  and  plan  relative  thereto, 
here  held  as  repeated  brevitatis  causa" 

Mr  Burnett,  on  the  other  hand,  conveyed  to  Sir 
James  Nasmyth, 

"  all  and  whole  the  said  lands  of  Woodhoaseand  Templehaugh, 
with  these  parts  of  the  lands  of  Over  and  Nether  Glacks, 
amounting  in  all,  as  aforesaid,  to  572  acres  2  roods  9  foils,  and 
a  small  ft  action  lying  on  tbe  south  of  said  line  of  division,  and 


554 


REPORTS  OF  CASES  DECIDED 


[July 


bounded  and  described  in  the  manner  mentioned  in  the  foresaid 
report,  and  plan  relative  thereto." 

In  regard  to  this  excambion  it  was  explained  by  the 
raiser,  that  although  it  bore  that  626  acres  were  given 
by  Sir  James  Nasmyth  to  Mr  Burnett,  and  572  acres 
by  Mr  Burnett  to  Sir  James  in  return,  it  far  exceeded 
the  amount  of  lands  actually  excambed.  These  amounts 
included  large  portions  of  ground,  which  previously 
had  respectively  belonged  to  each  of  them,  and  the 
measurements  were  only  introduced  for  the  purpose  of 
pointing  out  the  extent  of  the  whole  lands  which  had 
been  made  the  subject  of  division,  whether  belonging 
to  Sir  James  Nasmyth  or  Mr  Burnett,  that  had  been 
allocated  to  each.  Thus  the  contract  bore  that  Sir 
James  conveyed  to  Mr  Burnett  the  lands  of  Haswell- 
sykes,  although  they  never  belonged  to  Sir  James,  but 
were  exclusively  the  property  of  Mr  Burnett ;  and,  on 
the  other  hand,  the  disposition  by  Mr  Burnett  disponed 
to  Sir  James  parts  of  the  lands  of  Nether  Glack,  which 
are  not  contained  in  his  titles,  but  were  the  property 
of  Sir  James;  and  so  also  he  disponed  to  him  the 
whole  lands  of  Woodhouse,  although,  as  appeared  from 
his  titles,  he  had  only  right  to  one-fourth  part  of  them, 
the  remainder  belonging  to  Sir  James. 

These  parties  were  infefl  under  the  excambion,  and 
possessed  under  it.  Thereafter,  Mr  Burnett,  in  1816, 
conveyed  his  whole  heritable  property  to  his  son  James, 
the  description  of  the  lands  in  that  conveyance  being 
the  same,  with  a  slight  exception,  as  that  contained  in 
his  own  original  infeftment ;  "  together  with  all  right, 
title  and  interest,  claim  of  right,  property  and  posses- 
sion, which  I  and  my  predecessors  and  authors  had, 
have,  or  can  any  way  claim  or  pretend  thereto  in  all 
time  coming." 

In  this  deed,  however,  there  was  no  per  expreasum 
conveyance  to  his  son  of  the  lands  of  Caverhill,  which 
Burnett,  senior,  had  received  under  the  contract  of 
excambion ;  and  the  son,  while  he  possessed  these  sub- 
jects, never  made  up  any  titles  in  special  to  them,  nor 
till  after  insolvency. 

Burnett,  junior,  contracted  considerable  debt ;  and 
in  conveying  his  lands  in  heritable  security,  there  was 
no  per  expressum  conveyance  to  the  creditors  in  their 
securities  of  the  lands  of  Caverhill, — ^the  lands  assigned 
in  security  being  described  in  the  same  way  as  in  the 
conveyance  by  Burnett  senior  to  Burnett  junior.  The 
latter  executed  a  trust-deed  in  favour  of  the  pursuer 
of  his  heritable  property,  for  payment  of  his  creditors, 
but  the  description  of  the  lands  conveyed  to  the  trus- 
tee was  precisely  in  the  same  situation  as  in  the  pre- 
vious conveyances. 

The  trustee  accepted  the  office  and  sold  the  estate, 
including  the  lands  of  Caverhill,  which  were  advertised 
to  consist  of  1 10  acres,  and  it  was  only  then,  in  conse- 
quence of  it  having  been  discovered  that  there  was  no 
title  to  Caverhill  in  the  person  of  Burnett,  junior,  that 
he,  on  insolvency,  made  up  a  supplementary  title  to 
the  lands,  and  conveyed  them  to  the  purchaser. 

In  this  state  of  matters,  certain  of  the  personal  cre- 
ditors required  the  trustee  to  set  apart  for  them,  as  a 
fund  of  payment,  the  price  or  value  of  the  lands  of 
Caverhill,  from  which,  it  was  contended,  the  heritable 
creditors  were  excluded,  as  their  securities  did  not, 
per  ea^enwn^  extend  over  these  subjects.  This  was 
resisted  by  the  trustee  for  the  heritable  creditors,  who, 


at  a  meeting  of  the  creditors,  received  instructions  to 
pay  off  the  heritable  creditors  in  full ;  but  as  certain 
creditors  were  absent  {inter  alios  the  claimants,  who 
were  personal  creditors,)  who  did  not  appear  to  have 
acceded  to  the  trust,  a  notification  was  sent  to  them, 
to  the  effect  that  the  trustee  was  to  act  on  the  resolu- 
tion of  the  meeting,  unless  instructed  to  the  contrary 
within  eight  days,  and  that  if  further  opposition  was 
intended,  it  would  be  necessary  to  put  the  trustee  in 
funds  to  litigate  the  question  with  the  heritable  credi- 
tors. The  claimants  still  however  objected  to  the  re- 
solution of  the  creditors,  and  intimated  to  the  trustee, 
while  the  fund  was  still  in  his  hands,  that  they  would 
hold  htm  liable  if  he  parted  with  the  fund  in  the  way 
which  had  been  resolved  on. 

The  present  multiplepoinding  was  then  raised,  ia 
which  the  trustee  maintained,  that  though  it  had  been 
found  necessary,  as  a  matter  of  form,  to  complete  a 
title  to  Caverhill  separately,  yet,  as  the  lands  could 
not  now,  from  lapse  of  time,  and  the  impossibility  of 
distinguishing  the  boundaries,  or  the  parcels  of  land 
of  which  it  consisted,  from  the  circumstance  of  the 
properties  of  Sir  James  Nasmyth  and  of  Mr  Burnett 
lying  so  interspersed  together,  it  must  be  held  that 
they  fell  under  the  conveyances  to  the  heritable  cre- 
ditors, as  part  and  pertinent  of  the  rest  of  the  estate, 
and  so  were  covered  by  their  securities,  preferably 
to  mere  personal  creditors.  It  was  also  maintained, 
that  the  claimants  were  barred  from  objecting  to  the 
payment  of  the  heritable  creditors  in  full,  as  they  had 
failed  to  put  the  trustee  in  funds  to  litigate,  or  to  come 
under  any  obligation  for  the  results  that  might  arise 
from  the  opposition.  The  trustee,  besides,  pleaded-^ 
that  the  opposition  of  the  claimants  was  nimious  and 
oppressive,  as  the  course  followed  by  the  trustee  was 
the  best,  in  the  circumstances,  for  the  interests  of  all 
concerned ;  for,  as  the  heritable  creditors  had  it  in  their 
power  to  pursue  measures  under  their  real  rights,  which 
would  have  entailed  a  ruinous  expense  on  the  personal 
creditors,  no  other  course  was  so  beneficial  as  the  one 
adopted. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  l%th  December  1840 The  Lord  Ordinary  having  heard 

the  counsel  for  the  parties  on  the  closed  record,  productions,  and 
whole  process,  and  made  avizandttm — Finds,  Imo,  That  Mn 
Young  and  the  trustees  of  her  late  husband  (the  real  raisers  and 
objectors  to  the  condescendence  of  the  fund  in  medio)  are  to  be 
considered  as  non-acceding  creditors  to  the  trust  constituted 
by  Mr  Burnett  of  Barns  in  the  person  of  Mr  Blansiield,  the 
nominal  raiser,  and  could  not,  as  such  creditors,  be  barred  from 
pursuing  separate  measures,  and  attaching  the  estate  of  their 
debtor,  or  any  part  thereof,  by  any  act  o^  resolution  of  the  trus- 
tee or  acceding  creditors :  Finds,  2do,  That  as  it  is  admitted 
that  the  said  objectors  did  intimate  and  give  notice  to  the 
trustee  (both  privately  and  by  protest)  that  they  meant  to  chal- 
lenge the  legality  of  bis  making  payments  to  the  heritable 
creditors,  which  they  now  seek  to  have  disallowed,  while  tbe 
funds  were  still  in  his  hands,  and  before  these  payments  were 
actually  made,  it  is  not  necessary  for  them  to  bring  a  reduction 
either  of  these  payments,  or  of  the  trust  generally ;  and  that  by 
raising  the  present  process  of  multiplepoinding  in  name  of  tbe 
trustee  immediately  after  the  said  intimation  and  protest,  and 
insisting  that  the  amount  of  the  said  payments  shall  be  included 
in,  or  added  to  the  condescendence  of  the  said  fund,  they  are  doc 
to  be  considered  as  having  acceded  to  the  trust,  bnt  only  to 
have  exercised  their  right  to  pursue  eeparate  meatorea,  and  st- 
tach  the  estate  of  their  debtor,  as  now  actually  or  cottstmetiftly 
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in  the  hands  of  the  nominal  raiser :  Finds,  Stio,  That  the  trans- 
action between  the  late  Sir  James  Nasmyth  and  the  deceased 
Burnett  of  Barns  in  1781,  was  far  more  of  the  nature  of  a  di^ 
vision  of  properties  formerly  possessed  by  them  pro  indiviso, 
or  in  runrig  or  rundale,  than  a  proper  excambion  or  mutual  con- 
veyance of  separate  tenements  which  had  previously  belonged 
exclusively  to  one  or  other  of  the  disponing  parties ;  and  that 
the  burden  of  proving  that  any  of  the  properties  then  disponed 
to  Burnett  were  truly  of  the  latter  description,  and  also  of  prov- 
ing the  extent,  boundaries,  and  present  value  of  such  properties, 
is  wholly  on  the  objectors:  Finds,  4fo,  That  the  said  objectors 
cannot  now  succeed  in  getting  any  addition  made  to  the  fund  in 
medio,  unless  they  can  prove  that  the  arrangement  made  by  the 
trustee  (with  the  consent  of  all  the  other  personal  creditors), 
under  which  the  payments  now  objected  to  were  made  to  the 
bfcritable  creditors,  was  in  itself  an  injudicious  arrangement,  and 
has  actually  occasioned  greater  loss  to  the  personal  creditors 
than  they  woold  have  sustained  through  loss  of  interest,  poind- 
ing of  the  ground,  expenses  of  litigation,  and  otherwise,  if  that 
arrangement  had  not  been  gone  into ;  and  before  farther  answer, 
appoints  the  cause  to  be  enrolled,  that  the  objectors  may  ex- 
plain in  what  way  they  mean  to  proceed  with  the  proof  now 
proposed  to  be  allowed  them. 

**  Note The  Lord  Ordinary  has  no  favourable  impression 

as  to  the  objectors'  liltimate  success ;  but  he  sees  no  reason  to 
doubt  that  they  are  entitled  to  try  the  question,  and  in  this 
shape.  In  substance  and  fact  they  are  now  doing  for  themselves, 
and  against  him  and  his  whole  constituents,  what  he  invited  or 
challenged  them  to  do  (rather  more  awkwardly)  fn  his  name, 
and  against  a  part  only  of  these  constituents,  or  the  heritable 
creditors  alone^^that  is,  they  are  litigating,  at  their  own  expen»e, 
for  access  to  the  disputed  fund.  There  seems  no  room  either 
to  doubt  that  a  non-acceding  creditor,  who  is  trying  to  take  a 
fund  out  of  the  hands  of  a  trustee,  backed  by  all  who  have  ac* 
ceded,  by  raising  a  muUiplepoinding  in  the  name  of  such  trustee, 
is  very  emphatically  pursuing  separate  measures. 

'*  The  ground  of  the  third  finding  cannot  be  well  explained, 
without  goin^  into  more  detail  than  would  be  convenient  in 
this  place.  But  it  is  evident  that  626  and  572  acres  of  arable 
ground  could  not  have  been  properly  excambed  under  the  lOih 
Geo.  III.,  which  only  allows  thirty  acres  of  that  description  to 
Le  so  disposed  of,  and  indeed  little  more  than  one^fourth  even 
of  Caverhill  (extending  to  109  acres)  could  have  been  acquired 
de  novo  by  a  conveyance  of  that  description.  There  is  room 
probdbly  for  a  distinction  between  the  lands  which  were  dis- 
poned in  1781,  under  a  denomination  which  does  not  at  all  oc- 
cur in  the  previous  titles  of  the  disponee  (as  seems  to  be  the  case 
83  to  Caverhill  alone),  and  these  where  the  name  does  not  stand 
in  his  original  titles.  But  even  as  to  the  former,  the  objectors 
will  have  great  difficulties,  both  from  the  effect  of  probable  pos- 
session as  part  and  pertinent  of  other  lands,  and  from  the  pro- 
bable change  in  the  boundaries  and  extent  of  lands  passing  under 
the  same  denomination,  in  the  course  of  the  sixty  years  which 
have  elapsed  since  1781. 

**  The  fourth  finding  imports  no  more  than  that  the  objectors 
cannot  succeed,  unless  they  show  that  more  would  not  have 
been  tahen  away  trom  the  fund  for  general  distribution  than  would 
have  been  added  to  it,  by  the  trustee  acting  as  they  now  say  he 
ought  to  have  done." 

On  a  reclaiming  note,  the  Court,  10th  March  1841, 
recalled  the  last  two  findings  in  the  Lord  Ordinary's 
interlocutor,  and  before  answer,  allowed  a  proof  to 
both  parties  of  their  disputed  averments,  t.  «.,  in  refer- 
ence to  the  situation  of  the  lands  of  Caverhill ;  and  remit- 
ted to  the  Lord  Ordinary  to  proceed  accordingly.  His 
Lordship,  on  the  remit,  allowed  the  proof,  and  thereafter 
pronounced  the  following  interlocutor: 

"  9th  March  1842. — The  Lord  Ordinary  having  heard  par- 
ties under  the  remit  of  10th  March  1841,  from  the  Court,  and 
considered  the  process.  Finds  that  the  security  held  by  Mr 
Mansfield,  the  trustee,  for  behoof  of  the  real  creditors,  does  not 
comprehend  the  lands  of  Caverhill :  Finds  that  these  lands  must 
be  held  to  consist  of  the  108  acres  sold  by  the  trustee  as  Caver- 
hill :  Finds  (subject  however  to  the  condition  immediately  here- 


after mentioned,)  that  the  price  of  this  Caverhill  must  be  added 
to  the  fund  I'a  medio  in  this  process,  to  the  effect  the  claimants 
may  draw  their  due  share  thereof;  but  that  it  is  competent  for 
the  trustee  to  extinguish  the  interest  of  the  claimants  as  such,  by 
showing  that  the  arrangement  by  which  the  price  of  Caverhill 
was  paid  to  the  real  creditors,  was  beneficial  for  the  claimants, 
or  not  injurious  to  them ;  and  before  further  answer,  appoints 
the  cause  to  be  enrolled,  in  order  that  it  may  be  settled  bow  the 
matter  is  to  be  proceeded  with  in  reference  to  this  last  view, 
and  reserves  all  questions  of  expenses. 

*'  Note, — The  Lord  Ordinary  thinks  that  the  transaction  be- 
tween Sir  James  Nasmyth  and  Mr  Burnett  was  not  a  mere  di- 
vision of  land  formerly  held  pro  indiviso,  or  lying  runrig  or  run- 
dale,  but  was  an  excambion  of  separate  properties,  and  that 
benee,  as  the  securities  apply  only  to  the  previous  titles,  they 
do  not  include  Caverhill,  part  of  the  excambed  ground  acquired 
by  Barns  for  the  first  time  by  this  contract  of  excambion. 

"  If  the  claimants  had  insisted  upon  it,  it  is  not  improbable 
that  they  might  have  succeeded  in  showing  that  Caverhill  was 
larger,  but  they  stated  that  they  were  willing  to  hold  it  to  be 
as  the  trustee  himself  had  represented  and  sold  it. 

*'  Having  paid  the  price  of  this  estate  to  the  heritable  credi- 
tors, in  the  face  of  objections  by  the  claimants,  they  have  a  dear 
title  to  vindicate  their  interest ;  but  the  possibility  of  the  trustee 
extinguishing  this  interest  is  kept  open." 

Mrs  Young  reclaimed,  praying  the  Court 

"  so  fiir  to  recal,  vary,  or  alter  the  said  interlocutor,  as  to  find  it 
proven,  from  the  writings  produced  in  process,  that  the  march  of 
the  lands  acquired  by  Mr  Burnett  of  Barns  from  Sir  James 
Nasmyth  of  Posso,  under  the  contract  of  excambion,  1781,  and 
not  comprehended  in  the  securities  granted  to  the  heritable  cre- 
tors,  as  sworn  to  by  Thomas  Gibson,  a  witness  for  Mr  Mansfield^ 
began  at  Barnbouse,  or  near  it,  and  ran  straight  up  to  the  top 
of  the  Hunt  Hill,  and  then  went  along  the  top  of  the  ridge  for 
about  a  mile  in  length  to  the  Dawick  march,  and  then  came 
down  the  Hope  by  the  burn,  and  from  that  along  the  new  line 
of  division,  all  as  laid  down  on  the  plan  by  William  Oman,  6th 
September  1781,  and  to  remit  to  a  competent  person  or  persons 
to  measure  and  value  the  said  lands,  and  to  report ;  and  to  find 
that  the  said  Thomas  Mansfield  is  bound  to  add  the  amount  of 
the  price  or  value  of  the  said  lands  to  the  fund  in  medio,  in  the 
present  process,  to  the  effect  the  claimants,  as  personal  cf  editors, 
may  draw  their  just  share  thereof;  and  to  find  the  said  Thomas 
Mansfield  personally  liable  to  the  claimants  in  the  whole  expenses 
hitherto  incurred  by  the  claimants." 

Mansfield  also  reclaimed,  praying  the  Court  to  find 
that  the  price  of  Caverhill  did  not  fall  to  be  added  to 
the  fund  in  medio,  and  to  find  Mrs  Young  liable  in  ex- 
pensjBS. 

The  Court 


•I 


Alter  the  interlocutor,  in  so  far  as  to  find  that  the  lands  of 
Caverhill  consist  of  110  acres,  as  advertised  by  Mr  Mansfield, 
as  Caverhill ;  and  in  regard  to  the  last  finding,  of  consent  alter 
the  said  interlocutor,  in  so  far  as  to  reserve  the  point  of  com- 
petency, referred  to  in  the  said  interlocutor,  to  be  discussed  be- 
fore the  Lord  Ordinary  under  the  last  direction  in  the  said  in- 
terlocutor :  qjioad  ultra,  adhere  to  the  said  interlocutor,  and 
remit  to  his  Lordship  to  proceed  further  in  the  cause :  Find  the 
reclaimers,  the  said  Mrs  Violet  Young  and  the  trustees  of  the 
said  Thomas  Young,  entitled  to  their  expenses  since  the  date 
of  the  interlocutor  reclaimed  against ;  appoint  an  account,"  &c. 

Lord  Ordinary,  Cockburn.— /Icf.  A.  Anderson;  W.  and  J. 
Cook,  W.S.,  Agents, — Alt,  Penney;  A.  Hutchison,  Agent. — F. 
Clerh.^\G.D,F,i 
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REPORTS  OF  CASES  DECIDED 


[July 


2d  July  1842. 

First  Division (H.  B.) 

No.  241. — Rev.  James  Doune  Smith,  Suspendevj  v, 
Presbtteby  (t^Abertarff  and  Others,  Respond 
dents. 

Process — Suspension — Interdict —  Where  a  presbytery  was  pro^ 
ceeding  with  a  Hbel  against  a  minister,  interdict  yranttd  before 
answer,  on  the  ground  that  the  minister  of  a  parliamentary  church 
and  his  elder  had  seats  in  the  presbytery,  and  were  tahing  part 
in  the  proceedings. 

The  note  of  suspension  in  this  case  stated,  that  a  libel 
had  been  served  on  the  complainer  by  persons  "  alleging 
themselves  to  constitute"  the  Presbytery  of  Abertarff, 
"  falsely  accusing  him  of  certain  acts  of  fornication 
and  adultery," — that  of  the  pretended  members,  one 
was  the  minister  of  one  of  the  Parliamentary  Churches, 
and  another  his  elder, — ^that  an  appeal  had  been  taken 
to  the  General  Assembly,  who  had  sustained  the  rele- 
vancy of  the  libel,  and  appointed  four  ministers  taken 
from  other  Presbyteries  to  proceed  with  the  Presby- 
tery of  Abertarff  in  preparing  the  case  for  final  judg- 
ment,— and  that  accordingly  witnesses  had  been  sum- 
moned, and  the  proof  was  appointed  to  be  taken  on 
the  5th  current.     The  suspender  therefore  prayed 

"  to  suspend  the  proceedings  complained  of,  and  to  interdict, 
prohibit  and  discbarge  tbe  said  Presbytery  of  Abertarff,  and 
the"  (individual  members),  **  from  jointly  or  severally  proceed- 
ing to  take  proof  upon  tbe  libel  against  the  complainer,  dated 
2d  March  1842,  depending,  or  alleged  to  be  depending  at  pre- 
sent before  tbe  said  Presbytery,  and  from  further  taking  cog- 
nisance of,  or  following  out  any  proceedings  under  tbe  said 
libel,  or  to  any  effect  proceeding  with  the  same,  and  from  pro- 
nouncing any  judgment  under  the  said  libel,  or  carrying  into 
effect  any  judgments  pronounced,  or  to  be  pronounced  under 
tbe  same;  also  to  interdict,  prohibit  and  discbarge  tbe  said 
Charles  Stewart  from  taking  any  proceedings  either  under  name 
of  agent,  assessor  or  otherwise,  under  tbe  said  libel ;  also  to 
interdict,  prohibit  and  discharge  the  said  Mary  Macphee,  and 
other  persons  before  named,  cited,  or  proposed  to  be  cited  as 
witnesses  under  tbe  said  libel,  from  appearing  before  tbe  Pres- 
bytery, in  order  to  give  evidence  under  the  same,  and  from 
giving  evidence  in  tbe  matters  of  the  said  libel,  or  taking  any 
part  in  the  proceedings  itnder  the  same." 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

*'  Isl  Juhf  1842. — To  see  and  answer  witbtn  fourteen  days, 
and  to  be  intimated,  reserving  consideration  of  the  question  of 
interdict,  and  likewise  as  to  caution." 

The  suspender  reclaimed : 

Lord  PraiJent. — 1  pay  no  regard  to  any  of  tbe  statements 
but  this,  that  persons  idleged  not  legal  members  of  the  Presby- 
tery are  taking  oart  in  the  proceedings ;  and  on  this  ground, 
the  sufficiency  of  which  we  have  repeatedly  recognised,  I  am 
clear  that  tbe  interdict  should  be  granted.  Were  we  to  do 
otherwise,  we  should  absolutely  stultify  ourselves. 

Lord  Fuller  ton — I  took  a  different  view  in  the  other  cases, 
and  do  here  also  of  course,  though  the  granting  of  the  Interdict 
seems  to  follow  from  these  cases. 

Lord  Machenzie.^^l  have  some  doubts.  Formerly  we  had 
only  to  consider  whether  we  ought  to  recti  an  interdict  where 
the  respondents  had  made  no  appearance.  Here  I  don't  know 
whether  they  are  to  appear  or  not. 

Lord  Gilkes, — If  we  only  order  them  to  answer,  without 
granting  the  interdict,  they  will  gain  their  cause.  They  will 
proceed  with  tbe  proof  of  their  allegations,  and  so  do  an  irre- 
parable injury  to  the  suspender. 

Lord  Maekemie. — I  don't  wish  to  hold,  that  in  all  cases 
where  an  allegation  of  this  kind  is  made,  interdict  is  to  be  at 
once  granted.  I  am  not  prepared  to  adopt  this  as  a  general 
principle  (  but  in  the  spedal  circumttancei — coDsideriog  that 


the  proceedings,  if  allowed  to  take  place,  will  be  irreparable, — 
I  think  we  must  grant  the  interdict. 

The  Court  remitted  to  the  Lord  Ordinary,  with  in- 
structions to  grant  the  interdict. 

Lord   Ordinary,  Ivory. — Act,   Robertson,   Penney  ;    Hugh 
Fraser,  W.S.,  Agent r^.B.] 


2d  July  1842. 

Second  Division (G.  D.  F.) 

No.  241. — Mrs  Isabella  Colina  Roy  or  Mackew- 
ziE,  Claimant^  v.  Curator  for  Ross's  Children, 
Respondent. 

Husband  and  Wife — Marriage- Contract — Annuity — Competi- 
tion— Trust- Deed — A  wife,  who  was  secured  in  an  annuity 
of  £500  by  antenuptial  contract,  followed  by  infeftmeni  in  her 
husband's  lands,  which  were  sold  by  his  trustee,  held  entitled 
to  have  her  annuity  fully  secured  to  her  out  of  the  balance  of 
the  price  of  the  estate  upon  which  her  annuily  was  secured^ 
after  payment  of  the  preferable  securities,  and  such  balance 
directed  to  be  laid  out  in,  purchasing  or  securing  the  same  ac- 
cordingly. 

By  antenuptial  contract,  dated  25th  August  1817, 
Kenneth  Mackenzie  of  Dundonnell  provided  the  claim- 
ant, Mrs  Isabella  Colina  Roy  or  Mackenzie,  in  a  jointure 
of  £500  per  annum,  restrictable  to  £400  in  the  event 
of  there  being  issue  of  the  marriage.  The  contract 
bound  Mr  Mackenzie,  and  his  heirs  and  successors, 
personally  for  this  jointure,  and  also  contained  a  con- 
veyance of  his  estate,  of  Dundonnell  in  security  of  the 
provision,  with  precept  of  sasine,  upon  which  Mrs 
Mackenzie  was  duly  infeft  in  October  1817.  Mr  Mac- 
kenzie died  in  April  1826,  without  issue  of  the  mar- 
riage, having  previously  executed  a  trust-deed  for 
behoof  of  his  creditors,  in  favour  of  certain  trustees  in 
succession,  containing  a  conveyance  of  the  estate  of 
Dundonnell,  with  a  power  of  sale,  and  a  deed  of  set- 
tlement, dated  11th  July  1817,  regulating  the  succes- 
sion to  the  estate.  Under  this  latter  deed,  Thomas 
Mackenzie,  the  testator*s  only  surviving  brother,  be- 
came entitled  to  succeed  to  the  estate,  under  the  express 
condition  of  his  making  payment  of  a  sum  of  £5000  to 
be  settled  on  his  sister,  Mrs  Dr  Ross,  in  liferent,  and 
her  children  in  fee. 

After  Kenneth  Mackenzie's  death  the  estate  was 
sold  by  the  trustee,  the  late  Mr  Girvan,  accountant, 
under  the  powers  in  the  trust-disposition  of  1824,  who 
thereupon  brought  an  action  of  multiplepoinding,  call- 
ing all  parties  interested  into  Court.  With  the  view 
of  throwing  open  a  capital  sum  for  division  upon  the 
postponed  claimants  on  the  fund,  and  saving  the  loss 
of  interest  from  the  fund  in  medio  being  deposited  in 
bank,  a  proposal  was  made  to  Mrs  Mackenzie  to  allow 
her  annuity  to  be  redeemed  by  payment  of  a  slump 
8um  as  its  converted  value.  To  this  proposal  Mrs 
Mackenzie  agreed ;  and  it  having  been  ascertained  that 
the  medium  value  of  the  annuity,  according  to  the 
tables  other  than  those  of  Grovernment,  was  £7600» 
Mrs  Mackenzie  declared  her  willingness  to  accept  of 
this  sum,  and  tbe  arrangement  received  the  sanction  of 
DundonnelPs  creditors  at  a  general  meeting  held  on 
20th  May  1834. 

A  difficulty,  however,  arose,  in  consequence  of  Dr 
Ross's  fiimily  being  minors,  and  therefore,  it  was  thought 
incompetent  for  them,  or  by  their  father,  to  give  a 
Unding  consent  to  the  proposed  arrangement.     To 
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obviate  this  difRcuUy  the  summons  of  maltiplepoinding, 
by  which  the  fund  in  medio  was  thrown  into  Courts 
contained  amongst  others  a  eOncliksioni 

**  that  it  oaght  and  should  be  foond  and  declared,  by  decree  of 
our  said  Lords,  that  the  purchase  of  the  said  annuity  of  £6O0 
per  annum  to  the  said  Mrs  Isabella  Cottna  Mackenzie  for  the 
said  price  of  JC7500,  was  a  proper  and  beneficial  act  of  adminis- 
tration on  the  part  of  the  pursuer,  as  trustee  foresaid.  And 
our  said  Lords  oughl  and  should  interpone  their  authority 
thereto/* 

The  heritable  creditors  prior  in  right  to  the  claim- 
ant, Mrs  Mackenzie,  were  paid  out  of  the  price,  and 
she  also  consented  to  payment  of  a  variety  of  other 
claims  not  preferably  secured,  by  which  the  balance  of 
the  fund  in  medio  became  greatly  reduced.  The  only 
claimants  in  the  multiplepoinding  were, — Ist^  Mrs 
Mackenzie  for  her  annuity;  2d,  Mrs  Ross  and  her 
children  for  the  provision  of  £5000$  and,  id^  The 
trustee  upon  the  sequestrated  estate  of  Thomas  Mac- 
kenzie for  the  residue,  if  any  should  arise.  The  last 
of  these  claims  was  ultimately  withdrawn,  in  conse- 
quence of  its  being  discovered  that  there  would  not  be 
enough  even  to  satisfy  the  claim  of  Mrs  Ross  and  her 
children.  The  only  parties  that  remained  were  there- 
fore Mrs  Mackenzie,  the  preferable  creditor,  and  Mrs 
Ross  and  her  children,  the  postponed  claimants ;  and 
the  question  between  these  two  regarded  the  mode  in 
which  Mrs  Mackenzie's  claim  for  annuity  was  to  be 
settled  and  given  effect  to. 

In  her  claim,  as  lodged  in  process,  Mrs  Mackenzie 
stated  the  following  pleas:— «"  1.  The  claimant  is  en- 
titled to  be  preferred  on  the  fund  in  medio  for  the  sum 
of  £7500,  as  the  converted  value  of  the  annuity  se- 
cured to  her  by  her  marriage-contract  over  the  lands 
of  Dundonnell,  and  interest  thereon  since  Whitsunday 
1834."  This  plea  refers  to  the  contract  which  had 
been  made  with  the  creditors,  before  explained.  ''  2. 
If  this  claim  is  not  given  effect  to,  the  claimant  is  en- 
titled to  have  secured  and  set  apart  such  a  capital*  sum 
as  will  provide  her  in  the  annuity  of  £500  per  annum, 
secured  by  her  marriage-contract.  3.  In  the  event  of 
the  estate  not  yielding  a  capital  sum,  which,  invested 
at  the  ordinary  rate  of  interest,  will  yield  a  yearly  re- 
turn equivalent  to  the  claimant's  annuity,  she  is  entitled 
to  demand  that  the  balance  of  the  funds,  or  so  much 
as  is  necessary,  should  be  employed  to  purchase  an 
annuit}'  for  her  from  Government  or  otherwise,  so  as 
to  make  good  her  primary  right  as  creditor  on  the 
estate." 

In  the  course  of  the  discussion  which  ensued,  Mrs 
Mackenzie  contended,  that  if  the  contract  as  to  the 
conversion  was  not  fulfilled,  she  was  entitled  to  insist, 
either  that  her  annuity  should  be  made  good  to  her  by 
a  sum  being  invested  sufficient  to  produce  it  at  simple 
interest;  or,  if  the  fund  in  medio  was  not  sufficient  for 
that  purpose,  that  such  annuity  should  be  purchased, 
either  from  Government  or  some  other  quarter,  by  the 
employment  of  so  much  of  the  fund  as  should  be  ne- 
cessary for  that  purpose. 

Upon  advising  the  pleas  of  parties,  the  Lord  Ordi- 
nary (Lord  Moncreiff)  pronounced  the  following  inter- 
locutor : 

"  12M  May  1838.— The  Lord  Ordinary  having  considered 
the  closed  record,  and  heard  parties*  procurators  on  the  claim  of 
Mrs  Mackenzie,  in  regard  to  the  annuity  provided  to  her,  as  ex- 
plained alternatively  hi  the  three  first  pleas  in  law  for  the  said 


claimant,  and  on  the  olaim  for  expenses  incurred  hy  the  claitn- 
ants  in  making  up  the  record  against  Mr  Girvan,  the  trustee  and 
raiser  of  the  multiplepoinding,  and  having  made  avizandum. 
Finds  that  the  claimant,  Mrs  Mackenzie,  is  an  onerous  creditor 
on  the  whole  fund  cm  medio  for  her  annuity  of  £500,  originally 
secured  by  infeftment  over  the  estate  of  Dundonnell,  the  price 
of  which,  after  being  sold  by  Mr  Qirvan,  the  trustee,  forms  the 
fund  m  medio  in  this  multiplepoinding :  Finds  that  the  only 
Other  claimants,  Mrs  Ross  and  her  children,  are  merely  gratui- 
tous legatees  for  their  respective  interests  of  liferent  and  fee,  in 
the  sum  of  £5000,  payable  out  of  any  reversion  of  the  funds 
which  may  remain  after  satisfying  the  proper  debts  of  the  de- 
ceased Kenneth  Mackenzie  t  Finds  that  the  precise  right  of  the 
claimant,  Mrs  Mackenzie,  is,  in  terms  of  her  second  plea  in  law, 
to  have  such  a  sum  of  capital  from  the  price  of  the  estate  laid 
out  and  secured,  as  may  be  sufficient,  at  the  rate  of  interest  which 
may  be  obtained- by  contract,  to  secure  the  payment  of  her  said 
annuity  during  her  life ;  and  that,  till  her  death,  the  other  claim- 
ants, Mrs  Ross  and  her  children,  could  have  no  claim  over  that 
capital  money :  Finds,  that  if  such  a  sufficient  fund  were  found 
to  exist,  Mrs  Mackenzie  could  not  insist  for  more  than  that  it 
should  be  so  secured,  and  in  particular,  would  not  be  entitled 
to  demand  that  an  estimate  of  the  present  value  of  her  annuity 
should  be  made  by  calculation,  and  the  amount  thereof  in  a 
capital  sum  should  be  paid  over  to  her :  But  finds,  that  in  the 
event  that,  upon  a  full  adjustment  of  the  state  of  the  funds,  it 
shall  appear  that  there  is  not  a  sufficient  sum  of  capital  to  secure 
the  said  annuity  by  simple  investment,  the  said  Mrs  Mackenzie 
must  be  entitled  to  insist,  either  that  her  annuity  shall  be  valued, 
and  the  value  thereof  paid  to  her  as  the  amount  of  her  claim  in 
the  multiplepoinding ;  or  otherwise,  that  the  full  payment  of 
her  annuity,  during  all  the  days  of  her  life,  shall  be  effectually 
secured  to  her  by  some  other  form  of  investment,  of  the  whole 
or  a  part  of  the  sum  which  may  remain  in  medio ;  and  finds  that 
the  other  claimants,  as  the  gratuitous  donees  of  the  deceased 
Kenneth  Mackenzie,  have  no  legal  title  or  interest  to  rests/  such 
her  claim  to  one  or  other  of  the  said  alternatives,  a$  set  forth  in 
her  first  and  third  pleas  in  law,  but  In  the  option  of  the  said 
other  claimants,  under  the  control  of  the  Court.  But  in  re- 
spect that  it  does  not  appear  that  the  precise  amount  of  the  fund 
in  medio  has  yet  been  ascertained,  supersedes  farther  judgment  in 
hoc  statu,  in  regard  to  the  application  of  the  principles  thus  laid 
dovm  (  but  allows  the  cause  to  be  enrolled  by  either  party :  Finds 
that  Mrs  Mackenzie  bos  a  just  <;laim  against  the  fund  in  medio 
for  the  arrears  of  the  annuity  already  due,  and  also  for  the  value 
of  one-half  of  the  household  furniture  of  the  deceased,  according 
to  the  terms  of  her  marriage-contract;  and  that,  in  the  event  of 
its  being  found  that  there  is  not  a  sufficient  fund  both  to  pay 
the  sums  so  due,  and  to  secure  the  annuity  defuturo,  it  will  be 
in  her  option  either  to  take  payment  thereof,  or  to  allow  the 
whole  sum  to  be  laid  out  for  providing  the  annuity  :  Finds  that 
it  is  not  expedient  to  give  any  judgment  on  the  claim  for  expenses 
in  making  up  the  record  and  otherwise,  now  made  against  Mr 
Girvan,  until  Mr  Girvan^s  own  accounts,  and  all  objections 
which  may  be  made  against  them,  shall  be  before  the  Lord  Or- 
dinary :  Therefore,  in  the  meantime,  reserves  also  all  such  ques- 
tions, and  reserves  also  all  other  questions  of  expenses." 

To  this  interlocutor  his  Lordship  added  the  follow- 
ing note : 

"  The  first  question  disposed  of  by  the  interlocutor  is  some- 
what curious,  and  not  quite  simple.  But  it  must  be  kept  in 
view  that  Mrs  Mackenzie  had  not  merely  the  personal  obliga- 
tion of  the  deceased  for  her  annuity,  but  also  the  security  of  the 
whole  estate  of  Dundonnell  by  infeftment.  As  long,  therefore, 
as  any  imrt  of  that  estate,  or  what  is  the  same  thing,  the  price 
of  it,  remains,  she  is  entitled,  not  merely  to  have  her  annuities 
paid  as  they  fall  due,  but  to  have  her  right  to  them  in  some  man- 
ner made  secure  by  the  substitution  of  some  other  security  in  place 
of  that  which  is  taken  away.  If  there  was  a  capital  sufficient  to 
secure  it,  she  could  ask  no  more  s  but  if  there  is  not  such  a 
capital,  is  she  bound,  after  the  whole  funds  is  in  the  hands  of 
the  Court  for  division,  to  accept  of  successive  annuities  out  of 
that  limited  capital,  under  the  hazard  that  it  may  entirely  fail 
long  before  the  expiry  of  her  lifetime?  Or  are  the  gratuitous 
donees  of  her  husband  entitled  to  say  that  she  shall  be  put  to 
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that  hazard  in  order  to  gire  them  a  chance  of  reversion  if  she 
should  die  before  the  fund  is  exhausted }  or  to  state  such  an  in- 
terest as  an  objection  to  any  mode  of  application  of  the  existing 
fund,  by  which  full  implement  of  the  onerous  debt  may  be 
given  or  secured  ?  After  full  consideration,  the  Lord  Ordinary  is 
of  opinion  that,  though  metaphysical  subtilties  may  be  suggested 
OD  such  a  question,  the  plain  sense  of  it  is,  that  the  onerous 
creditor  must,  if  possible,  be  made  entirely  secure  by  means  of 
that  which  is  the  surrogatum  of  her  previous  security,  and  that 
no  gratuitoue  legatee  can  oppose  her  in  that  demand. 

**  It  would  indeed  be  most  unreasonable  toN  listen  to  such  a 
plea,  unless  the  other  parties  were  to  produce  some  other  suffi- 
cient security  that  the  annuity  should  not  fail,  and  this  would 
really  come  to  the  same  thing.  But  if  it  were  even  supposeable 
that  tbe  annuitant  should  he  content  with  such  a  diminished 
annuity  as  the  existing  capital  simply  invested  would  secure, 
certainly  when  she  died,  her  representatives  would  have  a  good 
claim  for  payment  of  all  the  sums  of  annuity  unpaid  from  the 
capital  so  preserved,  before  tbe  legatees  could  draw  anything. 
The  Lord  Ordinal  y  is,  however,  of  opinion  that  the  legal  right 
of  the  annuitant  is  according  to  the  findings  in  the  interlocu- 
tor." 

This  interlocutor  having  been  brought  under  review 
of  their  Lordships  of  the  Second  Division  by  a  re- 
claiming note  for  Dr  and  Mrs  Ross  and  their  children* 
and  the  curator  ad  litem  for  their  children,  the  note 
was  refused,  and  the  inteilocutor  affirmed  by  the  una- 
nimous judgment  of  the  Court. 

On  the  case  returning  to  the  Lord  'Ordinary,  the 
first  point  to  be  ascertained  was  the  actual  amount  of 
the  fund  in  medio,  and  the  following  interlocutor  was 
pronounced : 

*'  23d  February  1839 The  Lord  Ordinary  appoints  Mrs 

Mackenzie  to  put  in  a  minute  as  to  tbe  amount  of  the  fund  in 
medio,  with  reference  to  the  payment  or  securing  of  her  annuity, 
and  that  in  eight  days ;  and  appoints  tbe  other  parties  to  an- 
swer the  same,  and  also  to  state  in  their  answers  which  of  tbe 
alternatives  of  the  interlocutor,  of  date  I2th  May  1838,  they 
propose  to  adopt." 

The  claimant  accordingly  lodged  a  minute,  giving 
the  estimate  of  the  fund  in  medio,  the  amount  of  which 
depended  on  contingencies,  and  which,  in  one  view 
taken  by  her,  would  not  exceed  £6600 ;  and  she  added, 
that  in  any  view,  '<  the  fund  in  medio  was  not  a  suffi- 
cient fund  to  secure  to  Mrs  Mackenzie,  by  simple  in- 
vestment, payment  of  her  annuity  during  her  life." 

In  answering  this  minute,  the  curator  crd  litem, 
though  not  admitting  the  arithmetical  details  of  Mrs 
Mackenzie's  estimate;  admitted  that  the  fund  in  medio 
was  not  sufficient  to  secure  the  annuity  by  simple  in- 
vestment ;  and  with  regard  to  the  call  made  upon  him 
to  state  which  of  the  alternatives  of  Lord  Moncreiflfs 
interlocutor,  with  reference  to  the  adjustment  of  the 
annuity,  he  was  inclined  to  adopt,  the  curator  said : 

*'  On  the  whole,  he  rather  inclines  to  think  that,  in  a  practical 
point  of  view,  the  interests  of  tbe  minors  would  be  best  secured 
by  adopting,  as  far  as  is  necessary,  the  latter  alternative,  viz., 
that  the  full  payment  of  her  annuity,  during  all  the  days  of  her 
life,  shall  be  effectually  secured  to  her  by  some  other  form  of  in- 
vestment of  the  whole  or  a  part  of  the  sum  which  may  remain 
til  medio." 

**  As  to  the  particular  mode  of  arrangement,  it  occurs  to  him 
that  a  mixed  plan  would  be  preferable,  viz.,  that  part  of  the  fund 
should  be  employed  in  purchasing  for  Mrs  Mackenzie,  or  in  re- 
deeming from  her,  such  an  amount  of  annuity  as  would,  together 
with  the  interest  to  be  obtained  for  the  remainder  of  ibe  fund 
laid  out  at  simple  interest,  make  up  tbe  full  annuity  of  £500. 

**  The  mode  is  suggested  by  the  curator  for  the  sanction  of 
the  Court.  He  does  not  consider  himself  at  liberty  to  make 
choice  of  either  alternative,  absolutely,  without  their  sanction." 


Subsequently,  the  following  interlocutor  was  pror 
nounced : 

*'  2Slh  May  1839 The  Lord  Ordinary  having  heard  par- 
ties* procurators,  before  answer  remits  to  Mr  John  Mackenzie, 
manager  of  the  Scottish  Widows'  Fund,  to  report  in  what  man- 
ner the  full  payment,  during  all  the  days  of  Mrs  Mackenzie's 
life,  could  be  effectually  secured  to  her  by  the  payment  or  in- 
vestment of  the  whole  or  any  part  of  the  fund  in  medio  ;  and 
what  sum  will  be  required  for  this  purpose.  And  also  to  report 
whether  any  other  plan  occurs  to  him  calculated  to  purchase  or 
secure  the  said  annuity,  with,  the  probability  of  a  reversion  to 
tbe  other  claimants,  and  to  ofier  any  other  suggestions  calcu- 
lated to  carry  into  effect  the  views  of  the  parties/* 

An  interim  report  was  returned  by  Mr  Mackenzie, 
in  which  he  pointed  out  the  impracticability  of  what  had 
been  called  the  mixed  mode  of  adjustment.  He  far- 
ther reported,  that  upon  an  investment  at  simple  inter- 
est, with  such  drafts  made  upon  the  capital  as  might  be 
necessary  to  make  up  the  deficiency  of  the  annuity,  the 
whole  fund  would,  according  to  the  best  estimate  that 
could  be  formed  of  its  amount,  be  exhausted  in  seven- 
teen or  nineteen  years,  leaving  the  annuitant  without 
any  thing,  in  the  one  case,  at  the  age  of  sixty-four, 
and  in  the  other,  at  that  of  sixty-six.  He  &rther  re- 
ported, 

"  that  the  value  of  her  annuity,  according  to  the  Northampton 
tables  of  mortality,  interest  at  four  percent.,  was  £5945;  whilst 
the  lowest  sum  which  he  could  ascertain  would  be  taken  by  a 
respectable  and  safe  office  to  secure  her  in  an  annuity  of  £500, 
would  not  be  less  than  £7500.*' 

In  the  course  of  the  proceedings  before  tbe  account- 
ant, he  suggested  that  some  arrangement  might  best 
be  made  by  a  concession,  to  some  extent,  on  the  part 
of  Mrs  Mackenzie,  of  her  legal  rights.  Mrs  Macken- 
zie, whilst  not  waiving  any  of  these  rights,  expressed 
herself  willing  to  make  such  concession,  and  proposed 

"  to  give  up  one-half  of  the  arrears  of  annuity  claimed  by  her." 
(which  amounted  to  a  very  large  sum)  "  and  to  accept  of 
£6730  as  tbe  valuation  of  ber  annuity,  being  tbe  mean  sum  be- 
tween tbe  calculated  value,  according  to  the  Northampton  tables, 
and  that  which  was  shown  to  be  the  lowest  amount  that  would 
be  charged  by  a  safe  and  respectable  office.*' 

This  offer  was  not  accepted  ;  and  upon  the  case  re- 
turning to  the  Lord  Ordinary,  with  Mr  Mackenzie's 
report,  his  Lordship  allowed  Mrs  Mackenzie  to  give  in 
a  minute,  stating  "  what  she  proposes  to  accept  in  this 
case,  having  in  view  the  interim  report  by  Mr  John 
Mackenzie."  By  a  minute,  Mrs  Mackenzie  according- 
ly stated,  that  what  she,  on  her  side,  chose  was,  not  that 
any  value  of  her  annuity  should  be  made,  but  that  the 
sum  of  £7500,  reported  on  by  Mr  Mackenzie,  or  such 
other  sum  as  the  fund  in  medio  could  afford,  should 
be  employed  in  purchasing  or  procuring  her  annuity, 
or  so  much  of  it  as  could  be  purchased  or  procured. 

Parties  were  then  appointed  to  debate,  when  the  fol- 
lowing interlocutor  was  pronounced  by  Lord  Ivory, 
before  whom  the  case  had  come  to  depend  (18th  July 
1840): 

**  Finds  that  there  is  nothing  in  tbe  interlocutor  of  17tb  Ja- 
nuary and  19tli  February  last,  or  in  any  of  the  previoiM  inter- 
locutors  in  causa^  to  tie  down  Mrs  Mackenzie  to  the  sratement 
of  any  particular  sum  as  the  amount  which  she  is  willing  to  ac- 
cept in  satisfaction  of  her  legal  claims,  but  that  the  course  there 
pointed  at  wns  merely  tentative,  and  bad  in  view  only  to  givB 
tbe  parties  an  opportunity  of  coming  to  a  setliement  in.this  way, 
had  tbey  both  been  at  one  in  tbe  matter :  Therefore,  and  in  re- 
spect that  all  attempts  to  adjust  the  matters  in  dispute  by 
mutual  arrangement  have  fallen  to  the  ground,  and  that  Mrs 
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Mackenzie,  with  reference  to  tbe  findings  in  Lord  Moncreiff'ft 
interlocutor  of  12th  May  1838  (adhered  to  by  the  Court  on 
llrb  November  thereafter),  has  now  intimated  her  election  in 
favour  of  the  purchase  of  an  annuity — Appoints  cases  on  the 
whole  remaining  points  of  the  cause,  and  more  especially  as  to 
the  construction  and  effect  of  tbe  said  interlocutor  of  12tb  May 
1838,  and  the  application  of  the  principles  therein  laid  down." 

In  compliance  with  thjs  order,  cases  were  lodged  for 
tbe  parties,  in  which — it  being  admitted  that  the  ba- 
lance of  the  fund  in  medio  was  insufficient,  if  laid  out 
upon  simple  investment,  to  secure  Mrs  Mackenzie  in 
payment  of  her  annuity — it  was  contended,  on  the  part 
of  Mrs  Mackenzie,  that,  in  terms  of  the  final  interlocu- 
tor of  12ih  May  1838,  she  was  entitled  either  to  have 
the  value  of  her  annuity  paid  over  to  her, — that  value 
being  the  sum  for  which  the  annuity  could  be  pur- 
chased from  a  respectable  insurance  office, — or  to  have 
the  full  payment  of  her  annuity  secured  to  her  by 
some  other  form  of  investment,  out  of  part  or  the  whole 
of  the  fund  in  medio  ;  while,  on  the  other  hand,  it  was 
contended — (I.)  that  Mrs  Mackenzie  was  not  entitled 
to  have  the  fund  in  medio  applied  in  such  a  way,  in 
security  of  her  annuity,  as  to  deprive  the  family  of  the 
Rosses  of  all  chance  of  succeeding  to  any  part  of  it, 
as  would  be  the  case,  were  the  value  of  her  annuity  to 
be  paid  over  to  her,  or  a  corresponding  annuity  pur- 
chased from  an  insurance  office,  but  that  she  was 
entitled  to  no  more  than  the  security  which  the  fund, 
tantum  et  tale,  as  it  was,  afforded ;  and,  (2.)  That  if 
she  were  to  be  found  entitled  to  receive  payment  of 
the  present  value  of  her  annuity,  that  value  was  to  be 
estimated,  not  by  what  an  insurance  office  would  sell 
the  annuity  for,  but  according  to  the  value  of  the  an- 
nuity by  the  Northampton  tables. 

The  Lord  Ordinary, 'in  making  avizandum  to  the 
Court  with  the  revised  cases  for  the  parties,  pronounced 
the  following  interlocutor  and  note : 

'*  16th  June  1842 The  Lord  Ordinary  baring  considered 

the  cases  given  in  by  Mrs  Mackenzie,  and  the  children  of  Dr 
Kosji,  in  regard  to  the  mode  of  dealing  with  Mrs  Mackenzie's 
claim  as  a  creditor  for  her  annuity  of  £500,  with  reference  to 
tbe  species  faeti  now  admitted  on  all  bunds,  viz.,  that  '  the  fund 
tn  medio  is  not  a  sufficient  fund  to  secure  to  Mrs  Mackenzie,  by 
simple  investment,'  the  payment  of  her  annuity  during  her  life  : 
Inasmuch  as  this  question  may  in  a  great  measure  depend  upon 
the  reading  and  construction  of  Lord  Moncreiff's  interlocutor 
of  12ib  May  1838,  adhered  to  by  the  Court  on  11th  June  of 
the  same  year-:-finds  that  the  more  expedient  course  for  all  con- 
cerned will  be  to  obtain  the  judgment  of  the  Court  thereon : 
Therefore,  makes  avizandum  with  this  branch  of  the  cause  (its 
other  branches  having  of  this  date  been  disposed  of  by  separate 
interlocutors  of  tbe  Lord  Ordinary,}  to  their  Lordships  of  the 
Second  Division;  ordains  the  cases  (already  printed)  to  be  boxed, 
and  grants  warrant  to  enrol. 

*'  Note, — Of  the  various  matters  with  which  the  Lord  Ordi- 
nary has  had  occasion  to  deal  in  his  several  interlocutors  of  this 
date,  the  leading  and  most  important  is  certainly  that  which  is 
involved  in  the  question  wherewith  avizandum  has  here  been 
made  to  the  Court.  For  if  Mrs  Mackenzie's  claim  under  this 
hfad  shall  eventually  be  sustained,  in  the  shape  and  to  the  full 
extent  which  she  insists  for,  the  entire  fund  in  medio  will  be  ex- 
hausted by  this  single  claim,  and  there  will  remain  nothing 
whatever  to  fight  about  between  her  and  her  only  competitors, 
Dr  Ross's  children.  Indeed,  many  of  the  findings  in  the  sepa- 
rate interlocutors,  which  derive  their  importance  only  from  the 
chance  of  an  opposite  result,  will  fall  to  the  ground  and  become 
practically  inoperative. 

**  This  branch  of  the  cause  comes,  therefore,  to  be  of  the  very 
last  moment  for  all  concerned.  And  though  the  judgment  of 
the  Court  formerly  pronounced  in  regard  to  it  must  now  neces- 


sarily be  takefi  as  the  rule  of  the  case,  the  Lord  Ordinary  is  not 
sure  but  that,  in  construing  and  extricating  that  judgment,  the 
Court  may  still  find  some  measure  of  difficulty  which  they  did 
not  anticipate  when  it  was  pronounced. 

'*  Tbe  principle  of  the  judgment  seems  to  be,  that  in*  one 
shape  or  another,  Mrs  Mackenzie— ^as  in  a  question  with  Mrs 
Ross  and  ber  children,  viewed  as  gratuitous  legatees — is  either 
to  be  secured  if  possible,  during  her  whole  lifetime,  in  payment 
of  her  annuity, — or  if  that  cannot  be,  then  that  her  claim  must 
be  satisfied  by  a  present  payment  as  an  equivalent.  That  is  to 
say — (1.)  If  there  had  been  a  sufficient  capital  (which  there  is 
not)  to  yield  an  amount  of  interest  equal  to  the  annuity  pay- 
able, the  judgment  finds  her  entitled  to  insist  that  the  necessary 
investment  of  such  capital  should  be  made  for  that  end.  Fail- 
ing this,  the  judgment  finds  her  entitled  to  insist,  '  either  (2.) 
that  her  annuity  shall  be  valued,  and  the  value  thereof  paid  to 
her  as  tbe  amount  of  her  claim  in  the  multiplepoinding ; — or 
otherwise,  (3.)  that  the  full  payment  of  her  annuity,  during  all 
the  days  of  her  life,  shall  be  effectually  secured  to  her  by  some 
other  form  of  investment,  of  the  whole  or  a  part  of  the  sum 
which  may  remain  in  medio.* 

**  The  interlocutor  goes  on  to  say,  that  '  the  other  claimants 
(the  Rosses)  have  no  legal  title  or  interest  to  resist  such  her 
cluim  to  one  or  other  of  the  said  alternatives,  as  set  forth  in  her 
first  and  third  pleas  in  law,  but  tn  Me  option  of  the  said  other 
claimants,  under  the  control  of  the  Court.' 
.  '*  Now,  here  arises  one  important  question  hetween  the  par- 
tie*, — Is  it  Mrs  Mackenzie,  or  is  it  the  Rosses  who  are  to  have 
the  right  of  electing  between  the  two  alternatives,  1st,  of  dis- 
charging the  annuity  at  once  by  payment  of  its  present  values 
or  2d,  of  purchasing — from  an  insurance  office  or  otherwise—- an 
annuity  to  be  paid  de  anno  in  annum  so  long  as  Mrs  Mackenzie 
lives  f 

".  But  another,  and  not  less  important  question  lies  behind,— 
supposing  Mrs  Mackenzie  bound  to  accept  of  the  first  alterna- 
tive,— what  is  to  be  understood,  and  what  shall  she  be  bound  to. 
accept,  as  the  present  value  of  her  annuity  ? 

*'  On  the  first  of  these  questions,  it  does  humbly  appear  to 
the  Lord  Ordinary  that  the  plain  reading  of  the  interlocutor  is 
to  give  the  election  to  the  Rosses;  and  that  the  control  therein 
referred  to  as  to  be  exercised  by  tbe  Court,  is  a  control  for  tbe 
benefit  of  the  pupils,  in  whose  behalf  the  election  is  to  be  made, 
and  whose  interests  had  been  placed  by  tbe  Court  under  the 
charge  of  a  curator, — who  could  not,  by  tbe  very  nature  of  his 
office,  make  the  election  otherwise  than  under  the  control  and 
by  tbe  authority  of  the  Court. 

**  Mrs  Mackenzie,  however,  contends,  that  it  was  she,  and 
not  the  Rosses  and  their  curator,  to  whom  the  right  of  election 
was  given ;  and  that  any  option  that  wras  conferred  upon  the 
latter  was,  as  she  terms  it,  a  mere  option  of  resistance, — or,  in 
other  words,  an  option  of  calling  on  the  Court  to  decide  be- 
tn-een  the  parties,  if  they  could  not  agree  among  themselves. 
Tbe  Lord  Ordinary  cannot  help  thinking  this  a  most  strained 
constriicrion,  and  one  contrary  not  less  to  the  spirit  than  to  the 
letter  of  the  interlocutor.  The  Court,  however,  by  whom  the 
interlocutor  was  affirmed, — more  especially  as  they  have  now 
the  aid  of  tbe  learned  Judge  by  whom  that  interlocutor  was  ori- 
ginally pronounced, — can  have  no  difficulty  in  dealing  with  thia 
matter. 

"  As  regards  the  second  question, — what,  supposing  Mrs  Mac- 
kenzie bound  to  consent  to  tbe  conversion  of  her  annuity,  is, 
under  the  construction  of  the  interlocutor,  to  be  understood  aSL 
answering  the  description  of  its  present  value? — the  Lord  Ordi^ 
nary  may  peihaps,  before  entering  on  that  point,  be  permitted, 
with  very  great  deference,  to  intimate  a  doubt,  how  far,  as  a 
strict  question  of  law,  and  apart  from  supposed  equitable  consi^ 
derations,-^Hn  annuity-creditor  is  at  all  entitled  to  the  benefit 
of  such  a  conversion.  He  has  always  understood,  that,  under 
any  circumstances,  an  annuity-creditor,  secured  tn  no  more  than 
an  annuity  out  of  a  particular  estate,  is  not  entitled,  so  far  a$ 
regards  future,  and  therefore  merely  contingent  annuities,  either 
to  appropriate  tbe  estate  over  which  the  annuity  is  secured,  aa 
in  present  payuient  once  for  all  of  that  annuity  (and  no  matter 
whether,  in  point  of  fact,  its  future  terms  shall  ever  come  to  be 
exigible  or  not),  or  to  compel  the  proprietor  to  sell  the  estate, 
iu  order  that,  by  sinking  Me  price  in  the  purchase  of  an  annuity. 
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a  different  form  snd  extent  of  security  altogether  sbould  be  sub- 
stituted in  room  and  place  of  that  which  had  been  originally 
contracted  for.  Yet,  what  is  a  eonvernon  of  the  annuity  in  sub- 
stance but  this  in  another  shape  ?  The  annuitant  may  adjudge 
in  payment  and  satisfaction  of  pasi  arrearr,  and  in  security  also, 
it  may  be,  of  future  annuities — the  term  of  such  future  annui- 
ties, however,  being  in  the  latter  case  first  come  and  bygone, 
before  any  security  of  this  kind  can  be  made  substantively 
available.  But  even  tn  the  lifetime  of  the  debtor  in  the  an- 
nuity, it  is  not  thought  that  the  annuitant  could,  by  any  form  of 
diligence,  have  a  larger  remedy.  And  surely  there  is  no  differ- 
ence, in  point  of  principle,  where  the  question  arises  with  the 
original  debtor's  repretentative ;  and  just  as  little  where  the 
estate,  which  was  the  original  subject  of  security,  has  been  sold, 
and  the  question  arises  in  reference  to  the  disposal  of  its  price 
—the  price  in  such  case  being  just  a  swrrogatum  for  the  estate. 

"  The  Lord  Ordinary  is  the  more  struck  with  this  as  the 
strictly  legal  view  of  the  matter,  that  he  observes  the  principle  of 
conversion, — that  is  to  say,  of  substituting  payment  at  a  present 
value,  as  in  satisfaction  and  discharge  of  a  continuing  annuity,  or 
even  of  at  all  touching  the  original  security  for  that  annuity, 
without  the  creditors*  express  consent, — ^is  in  the  strongest  terms 
repudiated,  not  onljr  by  Mrs  Mackenzie  herself,  but  by  the  ac- 
countant to  whom  It  was  remitted  to  consider  and  report  upon 
this  question.  For,  surely,  if  the  one  party  be  thus  entitled  to 
stand  upon  the  original  contract,  the  other,  with  great  submis- 
sion, must  be  not  less  so.  If  Mrs  Mackenzie  cannot  be  com- 
pelled to  tahe  payment  once  for  all  of  her  annuity  by  acceptance 
of  its  present  value, — so  neither  can  the  other  party  be  com- 
pelled to  mahe  such  payment,  and  for  that  purpose,  it  may  be, 
to  part  with  the  entire  estate,  or,  what  comes  to  the  same  thing, 
with  the  price,  which  is  a  surrogatum  for  the  estate,  in  order 
either  to  buy  off  the  debt  from  Mrs  Mackenzie  herself,  or  to 
purchase  therewith  the  additiouHl  security  of  an  insurance  com- 
pany, with  a  view  to  render  Mrs  Mackenzie's  eventual  safety 
more  assured.  If  Mrs  Mackenzie  be  entitled  to  say,  as  she  re- 
peatedly does  throughout  her  pleading,  that  she  will  have  her 
annuity,  and  nothing  either  more  or  less,  so,  on  the  other  band, 
the  Rosses  or  other  representatives  of  Dundonnell,  as  the  debtors 
in  that  annuity,  seem  entitled  to  answer,  that  in  such  case 
she  can  enforce  payment  only  in  terms  of  the  original  contract, 
or  in  other  words,  that  she  must  take  her  annuity  precisely  as  it 
is  there  stipulated  to  be  given,-^ihut  is  to  say,  she  can  only  en- 
force it,  and  therefore  must  be  content  to  take  it,  de  anno  in 
annum,  as  each  successive  term  fulls  due,— and  out  of  the  Dun- 
donnell estate  over  which  it  stands  secured,~<or  out  of  the  price 
of  that  estate  which  has  come  in  its  place  as  surrogatum, — and 
this  without  either  the  addition  or  substitution  of  any  new  or 
different  form  of  security  whatever. 

"  Holding  this  then  to  be  the  strict  legal  result  of  the  case, 
it  humbly  appears  to  the  Lord  Ordinary,  that  however  much 
the  Court  have  held  themselves  entitled  to  control  or  qualify 
such  a  result,  in  the  exercise  of  an  equity  jurisdiction — the  above 
considerations  strongly  illustrate  and  affect  the  case,  even  in 
construing  and  following  out  the  equitable  principle  which  has 
been  introduced  into  the  queiltion  by  the  former  judgment. 
There  is  nothing  in  that  judgment,  however,  which  expressly 
entitles  Mrs  Mackenzie  to  appropriate  to  herself  the  price  of 
Dundonnell.  Neither  is  there  any  thing  therein  which  entitles 
her  to  demand  that  that  price  shall  be  Uid  out,  in  order  to  pur- 
chase for  her  a  different  security  from  that  which  the  said  resi- 
due, as  a  surrogatum  for  the  estate  itself,  at  present  affords.  No 
doubt  her  security,  such  as  it  is  at  this  moment,  is  not  to  be 
lessened!  but,  on  the  other  band,  neither  is  it  to  be  enlarged, 
nor  without  the  mutual  consent  of  parties,  in  any  respect  altered. 
Now,  suppose  the  estate  had  been  still  extant  informa  spedfica, 
what  would  have  been  the  position  or  legal  rights  of  Mrs  Mac- 
kenzie? Must  she  not  have  rested  content  with  Me  security  of 
that  estate,  such  as  it  was  originally  given  to  her?  Could  she 
have  demanded  any  other  or  different  security — whether  it  was 
more  or  less — simply  because  the  annual  returns  of  the  estate 
were  insufficient  to  meet  her  annuity?  She  might  have  used 
the  diligence  of  the  law  to  enforce  her  legal  rights.  But  per- 
sonal diligence  could  at  best  have  recovered  her  nothing,  beyond 
payment  of  each  term's  annuity  as  it  fell  due,  while  real  diligence 
could  never  have  enabled  her  to  convert  herself  from  a  mere 


creditor  over  the  estate  into  its  absolute  proprietor.  Anjthin^, 
in  short,  other  than  simple  security  over  the  estate,  could  in  lach 
a  case  have  been  reached  only  through  the  medium  of  ioom 
voluntary  and  mutual  arrangement.  It  is  precisely  the  same,  in 
regard  to  the  price  of  the  estate,  or  any  other  surrogatum.  In 
short,  if  Dundonnell's  representatives,  as  debtors  in  the  annuity, 
choose  to  purchase  an  annuity  from  any  third  party,  such  as  an 
insurance  office,  and  if  Mrs  Mackenzie  choose  to  accept  of  the 
annuity  so  purchased  as  in  lieu  of  her  original  security,  that  it 
one  way  of  settling  the  matter ;  but  it  is  a  speifulation  ofhaiarel, 
and  neither  party  can  be  compulsorily  driven  into  it.  On  the 
other  hand,  the  very  uncertainty  of  life  attaches  to  the  annuity 
itself,  as  it  stands  at  present  constituted,  the  character  of  an  ob* 
ligation  of  hazard  and  contingency ;  and  though  there  are  ele- 
ments of  calculation  by  which  this  hazard  and  contingency  may 
on  both  sides  be  converted  into  certainty,  by  reducing  the  whole 
to  a  preaent  value,  yet  this,  as  before,  can  be  effected  only  ts 
matter  of  mutual  arrangement ;  and  there  must  be  giving  and 
tahing  on  both  sides,  otherwise  the  contract  or  arrangeroeot  would 
be  purely  leonine. 

**  When  the  Court*  therefore,  formerly  pointed,  in  one  of  the 
alternatives  of  their  judgment,  at  the  conversion  of  the  annuity 
into  its  present  value,  there  was  perhaps  nothing  objectionable, 
as  regards  the  mere  equity  of  the  proposal ;  because,  on  the 
one  hand,  it  assumed  that  Mrs  Mackenzie  was  to  accept  a  pre- 
sent sum  LB88  than  the  accumulated  amount  of  her  annuity,  sup- 
posing her  to  live  to  the  maximum  tebm  of  human  life,  just  at, 
on  the  other,  it  assumed  that  the  annuity-debtor,  vms  to  pay  a 
sum  OREATBR  than  the  accumulated  amount  of  annuity  vwld 
eventually  come  to,  supposing  her  to  be  paBMAToaBLT  cut  off  at 
a  term  as  far  bblow  the  avbbaob  endurance  of  life.  In  fthort, 
a  fair  medium  was  intended  to  be  struck  between  the  parties, 
whereby  both  should  share  in  the  benefit  and  disadvantage  of 
the  transaction,  and  the  whole  loss  or  the  whole  gain  not  be  ex- 
clusively attached  to  one  of  them  only. 

"  But  this  is  the  very  reverse  of  what  Mrs  Mackenzie  is  here 
claiming.  For  she  insists  that  she  must  be  made  secure  at  all 
hazards,  while  she  throws  the  whole  burden  of  contingent  and 
possible  loss  attaching  to  the  proposed  transaction  upon  the  other 
party.  Thus,  she  will  not  accept  what  the  other  party  ofiers  her 
— a  fair  conversion  of  her  annuity  at  its  present  value — estimatintf 
that  value  according  to  the  approved  methods  of  calculation  in 
such  matters.  She  insists  that  her  annuity  be  made  effectual 
and  secure  to  the  very  latest  hour  of  her  life, — and  that,  whe- 
ther the  purchase-money  of  such  an  annuity  exceed  the  present 
value  of  her  life  interest  or  not,  it  must  all  be  paid  for  by  the 
other  party  out  of  the  very  first  head  of  the  estate.  With  tub- 
mission,  there  is  neither  equity  nor  equality  in  such  a  transaction. 
For,  inasmuch  as  the  annuity-debtor  is  made  to  pay  beyond  the 
present  value  of  the  tables,  just  in  so  much  is  he  made  to  pay 
more  than  the  real  worth  of  the  annuity,  looking  to  the  contin« 
gencies  which  affect  it. 

*'  The  Lord  Ordinary  cannot  conceive  that  such  a  result  ai 
this  was  within  the  most  remote  contemplation  of  the  Court, 
when  they  proposed,  by  their  judgment  now  under  consideration, 
that  Mrs  Mackenzie's  '  annuity  shall  be  valued,  and  ibe  value 
thereof  paid  to  her  as  the  amount  of  her  claim.*  The  value  of 
an  annuity,  in  this  sense,  is  not  the  price  at  which  an  unifues- 
tionably  assured  annuity  of  corresponding  amount  can  be  p«r* 
chased  in  the  market.  Least  of  all,  is  the  value  of  an  annuity 
defectively  secured — as  Mrs  Mnckenzie's  here  is  said  to  be,  Icolc- 
ing  merely  to  the  estate  of  Dundonnell,  or  its  price,  as  the 
means  of  payment,— to  be  so  dealt  with.  The  value  of  an  an- 
nuity, in  the  sense  of  the  judgment,  is  its  estimated  worth,— all 
contingencies  considered,— *  when  converted,  according  to  the 
ordinary  elements  of  calculation,  into  a  present  payment.  Bot 
this  is  an  operation  of  arithmetic,  and  not  the  arlHtrary  result  of 
a  mercantile  transaction.  It  is  neither  more  nor  less  in  prindpie 
than  what  every  day  takes  place  in  ranking  a  bill,  the  term  of 
which  has  not  yet  arrived, — and  where,  therefore,  there  must 
be  a  certain  discount  allowed,  in  order  to  fix  the  present  value. 
In  other  words,  the  annuity-creditor,  who  prefers  present  to 
future  payment,  may,  equitably  enough,  perhapa  be  allowed  to 
make  the  election.  Bnt  if  he  seek  equity,  he  must  5^  it.  He 
cannot  secure  for  himself  all  the  benefit  of  certainty  implied  in 
the  present  payment  of  a  large  sum,  no  part,  or  only  a  re7 
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•mall  part  of  wbkh  if  yet  due,— «nd  the  greater  pait  of  which 
nay,  in  the  contingendea  of  life,  never  come  to  he  due  or  exi- 
gible at  all, — and  on  the  other  hand,  repudiate  the  relaiive  hazard, 
that  what  he  thus  presently  receiret  may,  on  a  different  turn  up 
of  the  aame  eontingencies  of  life*  fall  ultimately  ihort  of  what 
he  might  efentually  have  got*  had  the  annuity  been  allowed  to 
run  on,  in  the  natural  and  ordinary  course,  to  its  extreme  term. 

**  In  the  present  case,  the  difference  between  the  arithtuiieal 
present  value  of  the  annuityi  and  the  purehau  mom^  for  which 
such  an  annuity  could  be  purchased  from  an  insurance  office,  is 
just  the  difference  between  £5945  and  £7500— a  most  important 
consideration  in  a  mere  pecuniary  point  of  view.  Mrs  Mac- 
kenzie, it  is  true,  was  at  one  time  willing  to  have  compromised 
the  matter  by  accepting  a  medium  sum  of  £6730  as  the  valua- 
tion of  her  annuity,  thua  becoming  herself  the  purchaser.  But 
even  on  this  footing,  the  difference  would  have  been  more  than 
it  is  thought  she  was  in  justice  entitled  to  insist  for.  As  the 
parties,  however,  did  not  come  to  any  settlement  upon  these 
terms,  and  both  now  stand  upon  their  legal  rights,  (he  difference 
really  at  issue  between  them  in  this  discussion  ranges,  as  at  first, 
between  £3945  and  £7500.  In  other  words ,  it  comes  to  not 
k»B  than  £1550 ;  an  amount  which,  it  is  thought,  will  induce 
the  Court  to  pause  before  they  give  effect  to  the  argument 
which  has  so  strenuously  been  maintained  on  the  part  of  Mrs 
Mackenxie. 

"  Upon  the  whole,  it  humbly  occurs  to  the  Lord  Ordinary, 
that  Mrs  Mackeniie  will  receive  all  that,  upon  any  reasonable 
construction  of  the  fornner  judgment,  she  is  entitled  to,  if  sbe 
receive  the  converted  value  of  her  annuity  as  the  same  shall  be 
calculated  according  to  the  received  tabUs,  Even  in  this  way, 
should  she  die  early,  the  representatives  of  Dundonnell  will 
sustain  a  loss,  which  the  laW,  strictly  considered,  could  never 
have  imposed  upon  them.  But,  on  the  other  hand,  this  possible 
loas  may  perhaps,  in  a  eertain  point  of  view,  be  held  to  be  coun- 
terbalanced by  the  possible  gain  which  would  accrue  in  case  of 
her  life  being  prolonged  beyond  the  usual  term.  And  between 
the  two,  equitjf  (bm  the  court,  it  is  presamed,  intended,}  may  so 
far  be  substantially  reatored  upon  the  whole  matter." 

At  adfrisiDg, 

Rutherfird  thought  the  case  was  decided  substantially  by  the 
Ckmrt  on  ISth  May  1838,  and  therefore  he  was  not  aware 
that  it  was  neoeasary  agaiu  to  trouble  the  Court  with  any  obser* 
vations,  further  than  to  say  that  it  appeared  that  Mrs  Maekenxie 
was,  on  e^^x^  principle,  entitled  now  to  make  ber  election. 

Lord  JuMtice-  Cierh  and  Lord  HSMbeya.— -Moat  certiiflly  she 
is. 

Ratherjkrd. — Then,  if  that  be  the  opinion  of  the  Court,  the 
matter  Is  at  an  end. 

Ltird  Juatiee'  Clerh. — Mrs  Mackenzie  consented  to  the  sale, 
which  it  was  not  incumbent  on  her  to  do.  But  is  she  to  be  the 
worse  for  that  ?  In  my  opinion  that  cannot  be. 

Lord  Monereiff  wished  to  aafc.  If,  after  the  sale,  there  were 
funds  sufficient  to  pay  the  heritable  creditors  ? 

Ruther/wrd, — 1  understand  that,  after  the  sale,  there  was 
enough  to  pay  the  heritable  creditors,  and  also  the  annuity  to 
Mrs  Markenxie ;  and  it  was  only  in  consequence  of  her  allowing 
the  unsecured  creditors  to  be  paid  out  of  the  price  of  the  estate, 
that  the  funds  to  answer  the  annuity  are  now  deficient. 

Lord  Medu/yn, — There  is  here  no  question  between  her  and 
the  heritable  creditors — only  between  Mrs  Rosa  and  the  legiteea, 
who  are,  quoad  her,  gratuitous  donees ;  and  so  far  as  the  latter 
are  concerned,  they  cannot,  in  my  opinion  compete  With  her. 
AH  chat  we  can  do  here,  and  we  are  bound  to  do  it,  is  to  se- 
cure to  Mrs  Maekenxie  whatever  remains  of  the  price  for  he^ 
benefit.  She  asks  to  get  £0000  meantime  invested  for  her  an- 
nuity, and  that  ought  to  be  done ;  for  ahe  has  no  one  validly  to 
compete  with  her. 

Lord'  JuBHee'Cferh,'—!  think  she  is  entitled  to  have  the 
whole  remaining  sum  invested.  However,  she  asks  less  than 
that  to  be  meantime  invested,  and  I  think  that  ought  to  be 
granted.  I  can  see  no  one  here  who  is  entitled  to  compete  with 
her.  She  has  acted  throughout  in  s  moat  liberal  and  handsome 
manner. 

Lord  iMoRcret/f  concurred* 
Lord  Meadowbank  absent. 

SCOTTISH  JUItfST. 


The  Court 
"  Find  that  Mrs  Mackenzie  is  entitled  to  have  her  annuity  fullv 
and  effectually  secured  to  her,  so  far  as  may  be  accomplisbea, 
by  investment  of  the  free  balance  of  the  trust-funds  ;  and  that 
for  this  the  said  free  balance  must  be  employed  In  purchas- 
ing or  securing  to  her  the  said  annuity «  and  in  the  meanwhile, 
authoriae  £6000  of  the  said  funds  to  be  uplifted  and  employed 
towards  the  said  purpose  i  and  remit  to  the  Lord  Ordinary  to 
carry  this  interlocutor  into  etfect,  and  to  proceed  otherwise  with 
the  cause  as  shall  be  just,  reserving  all  questions  of  expenses.*' 

.  Lord  Ordinary^  Ivory.— For  Mrs  Mackenzie^   Rutherfurd, 

Penney ;  Roy  and  Wood,  W.S..  Agente Alt,  H.  J.  Robertson  i 

Hope  and  Oliphant,  W.S.,  AgeMe,-^T.  Clerh — [O. D.F.J 


2d  Jufy  1842. 
Seconp  Division. — (G.  D.  F.) 
No.  243. — Alice   Kilgour»  Pursuer^  v.  Andrew 
NicoL  and  (kit  I¥usiee)  Ricdabd  Hemobbson^ 
Defenders* 

Process — Reduction — Review — Lis  Pendens — An  action  ofre^ 
duction  dismiined  ae  incompetent,  in  respect  of  being  an  attempt 
to  ref>ieuf  an  Inferior  Court  process' still  depending,  unexhaust* 
e</,  and  unextraeted. 

About  1786,  Robert  Kilgour  and  Petei*  Nicol  com- 
menced business  as  wrights  in  Kirkaldy,  under  the  firnl 
of  Kilgour  and  Nicol.  They  were  brothers-in-law-^ 
Kilgour  having  married  the  sister  of  Nicol.  In  Nd-« 
yember  1798,  Kilgour  di^,  leaving  a  deed  of  settle* 
ment  executed  in  that  year.  Soon  afler  his  decease, 
his  eldest  son  and  heir,  David  Kilgour,  was  assumed  ad 
a  partner  by  Peter  Nicol,  and  by  them  the  business  was 
carried  on  under  the  same  firm  of  Kilgour  and  Nicol 
until  June  1 836,  when  Peter  Nicol  died.  David  Kilgoui* 
then  conducted  the  business  alone  for  nearly  two  years, 
and  died  in  March  1 838. 

The  affairs  of  neither  of  the  two  companies  had  beeil 
wound  up.  The  family  left  by  Peter  Nicol  consisted 
of  two  sons  and  five  daughters.  One  of  the  former 
survived  the  father  but  a  short  time,  which  event  left 
surviving — Andrew  Nicol,  the  eldest  son  and  heir,  and 
the  five  daughters,  who  did  not  make  up  any  title  or  in- 
cur any  representation,  and  the  interest  in  his  estate  de- 
volved solely  on  Andrew  Nicol.  On  the  other  hand, 
David  Kilgour,  who  represented  his  father  Robert,  was 
himself  represented  by  Peter  Kilgour,  wright  in  Kirk- 
aldy,  his  only  brother  and  heir-at-law.  He  also  left 
five  sisters) — one  of  them,  the  present  pursuer,  being 
unmarried,  three  married,  and  one  a  widow,  besides  the 
widower  and  daughter  of  a  deceased  sister. 

After  his  fathers  death  in  1 836,  Andrew  Nicol  made 
several  attempts  to  get  the  affiiirs  of  the  two  companies 
wound  up ;  and  in  October  1 838,  he  presented  a  pe- 
tition to  tlie  Sheriff  of  Fife,  praying  for  a  warrant  of 
service  on  the  whole  representatives  both  of  Robert 
Kilgour  and  David  Kilgour,  including  the  present 
pursuer  and  her  sisters,  and  the  widower  and  child  of 
the  deceased  sister, — and  upon  Andrew  NicoFs  sisters, 
as  next  of  kin  of  their  deceased  father,  Peter  Nicol ; 
and  for  the  appointment  of  a  competent  person  or  per- 
sons, with  power  to  apply  for,  and  obtain  possession  of, 
the  books,^  accounts,  and  other  papers  belonging  to,  and 
connected  with,  the  aflkirs  of  the  said  companies, — ^to 
collect  the  debts,  and  to  pay  the  debts  due  by  them, 
and  thereafter  to  make  up  a  state  of  the  affairs ;  also 
praying  the  Sheriff  to  approve  of  the  report  to  be  ob« 
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tainedy  divide  the  residue,  if  any,  between  the  repre- 
sentatives of  the  respective  parties,  and  to  decern  against 
either  set  of  representatives  for  any  balance  found  due 
to  the  other,  &c« 

The  defenders  alleged  that  this  petition  was  duly 
served  upon  the  present  pursuer ;  and  answers  were 
given  in  for  the  whole  representatives  of  Robert  and 
David  Kilgour  by  name,  expressly  including  the  pre- 
sent pursuer,  in  which  they  stated,  that  they  most  cor- 
dially agreed  to  the  appointment  suggested,  for  the  pur- 
pose, and  with  the  powers  craved  in  the  petition. 

The  persons  mutually  agreed  on  were  thereupon  ap- 
pointed by  the  Sheriff,  with  the  powers  craved ;  and 
one  of  them  having  thereafter  resigned,  his  place  was 
supplied  by  the  appointment  of  another.  A  variety 
of  procedure  took  place ;  and  the  persons  appointed  by 
the  Sheriff  having  made  an  interim  report  as  to  the  ac- 
counting betwixt  the  partners  of  the  companies  inter 
se, — the  import  of  which  was,  that  the  partners  should 
be  held  to  have  drawn  equal  amounts  from  the  con- 
cerns,— objections  were,  in  September  1840,  lodged 
for  the  representatives  of  the  Kilgours,  expressly  in- 
cluding the  present  pursuer.  Answers  were  lodged 
thereto  for  the  present  defender,  and  the  objections 
were  repelled  in  1841  ;  and  an  appointment  was  made 
on  the  reporters  to  proceed  with  the  remit  by  collect- 
ing the  outstanding  debts.  This  order  was  renewed  on 
5  th  March  1842,  and  the  process  is  of  course  still  de- 
pending, unexhausted  and  unextracted. 

The  pursuer,  who  was  one  of  the  daughters  of 
Robert  Kilgour,  and  alleging  that  she  possessed  the 
character  of  executrix-dative  of  her  brother  David, 
brought  this  action,  calling  for  reduction  of  the  peti- 
tion in  the  Inferior  Court, — the  letters  of  supplement 
for  citing  certain  of  the  defenders, — the  answers  lodged 
for  the  defenders,  herself  included, — ^the  interlocutor 
containing  the  first  appointment  of  two  persons  as 
prayed  for, — a  minute  for  the  present  defender,  craving 
a  new  appointment  in  room  of  the  one  who  resigned, 
and  the  interlocutor  pronounced  thereon, — ^the  interim 
report,  dated  6th  July  1840, — the  interlocutors  of 
15th  and  19th  September  1840,  28th  January  and  9th 
March  1841,  and  "  all  other  references,  minutes  of  con- 
sent, reports,  interlocutors  of  Court,  or  other  writings 
arising  out  cf  the  said  pretended  application  or  peti- 
tion." 

The  following  were  the  reasons  of  reduction : — The 
first  was  the  usual  reason  of  style. 

'*  Secundo,  The  foresaid  petition  to  the  Sheriff  of  Fife  was  al- 
together null  and  void.  It  was  at  the  instance  of  a  party  who 
had  no  title  to  ask  the  investigation,  or  demand  the  inquiry 
which  he  craved.  The  said  Andrew  Nicol,  the  petitioner,  suc- 
ceeded to  the  heritage  belonging  to  his  father,  whereas  the  right 
to  the  executry  devolved  upon  bis  sisters,  who  only  could  call 
for  investigation  of  the  state  of  the  copartnery  affairs,  or  de- 
mand a  count  and  reckoning ;  yet  these  sisters,  as  executors,  so 
far  from  concurring  in  the  application^  were  called  by  the  said 
Andrew  Nicol  as  defenders  to  the  pretended  petition.  Tertio, 
The  said  petition  was  incompetent,  and  its  incompetency  ap- 
peared In  the  very  face  of  it ;  for  an  allegation  that  a  party's 
father  bad  overdrawn  his  share  in  a  company  firm  did  confer 
no  title  to  pursue  a  count  and  reckoning  at  the  instance  of  on^ 
who  was  heir  in  the  heritage,  and  not  executor  in  the  moveable 
succession.  Quarto,  The  form  of  the  proceedings  was  alto- 
gether out  of  shape,  a  summary  application  of  this  nature  being 
inept  and  contrary  to  law, — a  petition  to  force  parties  to  a  re- 
ference being  quite  unprecedented  in  the  practice  of  Scottish 


Courts.  Qumto,  The  referenee  was  altogether  irregular  and 
improper — was  never  consented  to  by  the  pursuer,  nor  was  she 
aware  that  it  ever  bad  been  agreed  to.  She  never  gave  anjr 
Authority  or  mandate  to  any  one  to  appear  for  her ;  and  her 
name,  if  it  appeared  at  all,  has  been  irregularly  introduced  in 
the  pleadings.  Sexto,  The  pretended  consent,  said  to  be  by 
William  Mitchell,  was  no  warrant,  per  $e,  for  the  interlocutor 
appointing  the  referenee — ^no  authority  or  mandate  being  pro- 
duced by  the  pursuer,  or  by  any  of  the  other  partiet,  so  far  as 
she  understands ;  moreover,  such  a  consent,  if  worth  any  thing, 
could  not  eonfer  upon  the  parties  named  the  ordinary  powers 
of  arbiters,  but  merely  empower  them  to  act  as  reporters,  whose 
opinions  could  be  controverted,  and  whose  reports  could  be 
opened  ap  in  the  usual  manner.  To  have  given  the  parties 
named  the  absolute  powers  of  arbiters,  there  ought  to  have  been 
a  minute,  regularly  subscribed  by  all  the  parties  concarrtng  in 
the  appointment,  and  binding  themselves,  respectively,  to  abide 
by  whatever  award  might  be  pronounced." 

The  defender,  who  was  trustee  on  the  sequestrated 
estate  of  Andrew  Nicol,  maintained,  as  a  first  prelimi- 
nary objection — <'  That  the  present  redaction  is  in- 
competent, as  being  an  attempt  to  set  aside  or  review 
the  proceedings  in  an  Inferior  Court  process  still  de- 
pending, unexhausted  and  unextracted,  which  cannot  be 
done  in  the  form  of  a  reduction." 

The  LfOrd  Ordinary  pronounced  the  following  inter- 
locutor : 

"  Ist  June  1842 Having  heard  parties'  procurators,  sus- 
tains the  first  preliminary  defence,  dismisses  the  action,  and  de- 
cerns :  Finds  the  pursuer  liable  in  expenses,  and  remits  the  ac> 
count  thereof,  when  lodged,  to  the  auditor  to  tax  and  to  re- 
port." 

The  pursuer  reclaimed ;  and,  not  denying  the  gene- 
ral rule,  which  prevented  the  review  of  an  Inferior 
Court  process  while  unexhausted,  he  pUatded^  that  the 
statements  in  the  reasons  of  reduction  effectually  ex- 
cepted the  present  case,  to  which  the  rule  was  inap- 
plicable. The  Court,  however,  did  not  call  on  the 
counsel  for  the  defenders  for  any  reply. 

Lord  Juitlce^  Clerk. — Your  course  is  plain.  If  your  state- 
ment in  the  summons  is  correct,  you  have  only  to  appear  in  the 
Inferior  Court  process,  and  show  that  it  is  so. 

Maidment We  cannot  appear. 

Lord  Jutiice-  Clerk You  certainly  may ;  for  if  your  state- 
ment be  correct,  that  there  was  never  any  proper  appcaianoe 
for  you,  you  surely  are  entitled  to  appear,  and  show  that  if  there 
was  any  nominal  appearance  for  you,  it  was  without  any  asaa- 
date  or  proper  authority.  All  the  grounds  that  yoia  have  ex- 
plained just  now  are  just  so  many  reasons  for  your  appesuing  in 
the  Inferior  Court. 

Lord  Medwyn There  is  nothing  plainer.     And  it  wiU  be 

easily  seen  whether  appearance  was  properly  nsade  for  yoa. 
There  will  either  be  or  not  a  mandate,  or,  what  is  the  saine 
thing,  the  copy  of  the  application  which  was  served  on  yosff 
client. 

Lord  MoHcreiff, — We  must  sustain  the  preliminary  defeaee. 
You  are  not  without  a  remedy,  for  your  client  can  appear  ia  the 
Inferior  Court ;  and  by  allowing  decree  to  go  out  against  her, 
the  remedy  which  she  has  is  then  plain.  She  may  then  advo- 
cate, reduce,  &c 

Lord  Medwyn, — It  is  just  an  attempt  to  obtain  a  review  with- 
out finding  caution  in  an  advocation. 

Lord  Meadowbank  absent. 

The  Court  unanimously  adhered  to  the  Lord  Ordi- 
nary's  interlocutor,  inserting  the  reservation,  but  without 
prejudice  to  any  steps  the  reclaimer  may  think  it  ad- 
visable to  take  in  the  Inferior  Court« 

Lord  Ordinary,  Cockburn. — Act,  Maidoocnt ;  AJez.  Millar, 
Agent — Alt.  Monro;  T.  and  R.  Landale,  AoemU, — T.  CkfL 
— IG.D.F.J 
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2d  Juiy  1842. 

Second  Division (G.D.F.) 

No,  244. — John  Scott,  Purstiert  v,  Jane  Steven- 
son or  Ronald,  Defender. 

Property,  Declarator  of — Title  and  Interest  —  Servitude— 
Koad — Procesii — Circumstances  in  which  held^  that  one  of  two 
proprietors  of  houses  adjoining  a  close  which  was  used  as  a 

.  common  passage  bg  both,  was  not  entitled — having  no  per  ex- 
pressum  right  of  property  in  the  close — to  substitute  another 
pasnage,  alleged  to  be  equally  convenient,  for  the  existing  one  ; 
and  observed,  that  the  other  proprietor  had  a  clear  title  to 
object  to  the  substitution,  even  though  he  did  not  pretend  a 
right  of  property  in  the  close,  but  merely  an  interest  to  keep 
the  passage  open. 

Special  case  of  title  and  possession.  Prior  to  1797, 
Robert  M*Nair  or  Robert  M*Nair  and  Company  were 
proprietors  of  a  lot  of  ground  and  houses  comprehend- 
ed on,  and  between  the  Gallowgate  of  Glasgow  and 
the  recent  line  of  street  called  London  Street,  on  the 
north  and  south  parts,  and  two  parallel  closes,  called 
the  West  and  East  Sugarhouse  Closes,  on  the  west 
and  east  parts.  The  west  close  alone  communicated 
directly  with  the  Gallowgate — not  the  east  close ;  but 
there  was  a  narrow  passage  near  the  south  boundary 
of  the  west  close,  which  communicated  between  the 
two  closes,  and  by  means  of  the  passage,  the  inhabi- 
tants in  the  east  close  had  access  to  the  Gallowgate  by 
going  along  the  west  close.  The  M^Nairs  sold  the 
whole  of  their  property  in  different  lots,  without  retain- 
ing right  to  any  portion  of  the  subjects,  so  far  as  known. 
But  the  articles  of  roup  under  which  they  sold  could 
not  be  found.  In  the  titles  of  the  purchasers  of  the 
east  close,  the  M'Nairs  conferred  on  them  the  right  of 
egress  and  ingress  through  the  west  close  and  passage 
above  alluded  to,  and  the  lots,  both  in  the  east  and 
-west  close,  were  all  described  as  botinded  by  the  closes 
respectively.  The  pursuer  came  into  possession  of  the 
whole  houses  on  both  sides  of  the  west  close,  with  the 
exception  of  a  tenement  north  of  the  narrow  connecting 
passage  which  belonged  to  the  defender,  and  he  was 
also  proprietor  of  the  houses  on  both  sides  of  the  nar- 
row passage.  The  defender,  on.  the  other  band,  was 
proprietor,  besides,  of  a  tenement  in  the  east  close, 
near  the  Gallowgate,  and  north  of  the  connecting  pass- 
age, which,  in  the  pursuer's  titles,  was  called  the 
*'  Common  Close."  In  the  titles  of  all  the  lots  in  the 
two  closes  there  was  the  following  clause: — "  With 
the  privilege  always  of  a  passage  of  twelve  feet  wide, 
and  which  shall  be  kept  open  in  all  time  coming,  at  the 
head  of  said  close,  for  a  passage  for  carriages  from  the 
said  west  close  to  the  east." 

The  pursuer  proposed  to  make  certain  erections,  or 
new  dwelling-houses,  on  his  property,  so  far  as  it  was 
90uth  of  the  defender's  lots  in  both  closes,  and  of  the 
connecting  passage — ^the  intention  being  to  erect  houses 
M'ith  a  frontage  to  London  Street.  But  in  these  oper- 
ations it  was  necessary  to  interfere  with  the  narrow 
communicating  passage,  and  partly  absorb  it  in  the 
new  buildings.  But  in  order  to  keep  up  the  access  to 
the  east  close,  he  proposed  to  give  the  inhabitants  in  it 
access  by  a  passage  a  little  farther  north  than  the  ex- 
isting one,  and  to  make  it  considerably  wider  and  more 
convenient.  This  ijras  resisted  by  the  defender,  on 
the  ground  that  the  pursuer  had  no  right  of  property 
in  the  solum  of  the  passage  or  closes,  and  accordingly, 


that  he  had  no  title  to  interfere  with  any  of  them,  and 
thereby  to  prejudice  the  right  of  access  to  the  east 
close.  Further,  that  the  defender's  title  to  object  was 
sufficient,  from  her  interest  in  keeping  the  passage 
open. 

The  pursuer's  property  was  described  as  bounded 
by  the  closes  and  passage,  and  he  was  unable  to  show 
by  his  progress  that  he  had  a.ny  per  expressum  convey- 
ance to  the  solum  of  the  closes  or  passage.  He  how- 
ever contended,  that  in  a  question  with  the  defender, 
who  pretended  no  right  whatever  to  the  solum  of  the 
west  close  and  passage,  his  (the  pursuer's)  right  of 
property  in  them  must  be  inferred,  in  respect  he  pos** 
sessed  the  property  on  both  sides  of  the  west  close  and 
also  of  the  passage.  If  the  defender  had  no  property 
in  the  solum,  then  it  was  maintained,  she  had  a  mere 
servitude  of  way  over  the  west  close  in  favour  of  the 
east  close,  but  that  right  of  servitude  did  not  give  her 
a  title  to  prevent  the  improvements  in  question,  but 
merely  an  interest  to  see  that  the  servitude,  if  altered 
in  situation,  should  be  so  regulated  as  to  be  not  less 
useful  than  previously.  In  the  present  situation,  the 
defender  had  to  pass  along  the  whole  of  the  west  close 
to  obtain  access  to  her  tenement  in  the  east  close, 
near  the  Gallowgate,  while,  in  terms  of  bis  (the  pur- 
suer's) offer,  the  servitude  of  way  would  be  rendered 
more  available  and  beneficial,  by  shortening  the  distance 
from  the  Gallowgate  to  the  east  close,  besides  the  bene- 
fit arising  from  the  increase  in  the  size  of  the  proposed 
new  communicating  passage.  It  was  also  contended, 
that  the  proprietors  of  a  dominant  tenement  had  no 
legal  interest  to  prevent  the  substitution  of  the  one  pass- 
age for  the  other,  where  he  did  not  aver,  and  certainly 
could  not  qualify,  damage  by  the  change. 

The  question  between  the  parties  was  tried  by  the 
present  action,  which  the  pursuer  brought  to  have  it 
foilnd  and  declared,  (1.)  That  he  had  right  to  the  solum 
of  the  west  close,  south  of  the  defender's  tenement 
therein,  and  also  to  the  solum  of  the  connecting  pass- 
age, burdened  with  the  servitude  of  access  in  favour 
of  the  east  close  :  (2.)  That  he  was  entitled  to  substi- 
tute for  the  present  narrow  connecting  passage,  another 
one  farther  to  the  north,  which  would  be  more  conve- 
nient and  beneficial  to  the  dominant  tenements  than  the 
present  access ;  and  (3.)  That  he  should  be  found  en- 
titled thereafler  to  erect  the  proposed  new  buildings 
on  the  existing  passage. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

."  8/A  February  1842 The  Lord  Ordinary  having  heard  par- 
ties in  this  declarator,  and  considered  the  process,  Repels  the 
defences,  and  decerns  in  terms  of  the  conclusions  of  tbe  suoi- 
mons:  Finds  tbe  defenders  liable  in  expensed,  appoints  an  nc* 
count  thereof  to  be  given  in,  and,  when  lodged,  remits  to  tbe 
auditor  to  tax  tbe  same  and  to  report. 

"  Note Tbe  Lord  Ordinary  is  clear  that  the  defenders  have 

DO  interest  to  maintain  tbeir  defences,  for  tbe  object  of  a  domi- 
nant in  tormenting  a  servient,  by  obstructing  measures  which 
are  very  important  to  tbe  latter,  and  not  at  all  injurious  to  tbe 
former,  forma  no  legal  interest.  The  defender,  Ronald,  has 
plainly  a  mere  servitude  of  passage,  and  this  servitude  seems  to 
be  rather  improved  than  hurt  by  tbe  change  sued  for.  Accord- 
ingly she  bas  not  been  able  even  to  pretend  any  fair  interest. 
She  cannot  get  by  tbe  West  doee  into  London  Street,  and  al- 
though she  could,  she  would  have  no  right  to  enlarge  ber  ser- 
vitude, which  was  only  given  for  access  to  her  premises  in  tbs 
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cast  close,  so  to  connect  the  west  dote  into  a  thorougbfiure  to 
London  Street. 

"  But  the  pursuer's  conclasions,  in  so  far  ai  the^  firoeeed  oa 
tlie  idea  that  he  is  now  the  proprietor  of  the  west  dose,  and  of 
the  passage,  are  by  no  means  so  ctear.  Because  he  has  not  only 
no  express  disposition  to  che  close  or  passage,  but  on  the  cxnt* 
trary,  is  declared  to  be  bounded  by  them,  with  only  the  pririlege 
of  a  passage  through  them.  And  therefore,  if  the  original  owner 
were  to  appear  and  to  claim  the  property  of  these,  as  never  hav- 
ing been  conreyed  away  by  him,  the  pursuer  would  have  no 
easy  defence  to  maintain,  though  the  Lord  Ordinary  does  not 
mean  to  indicate  that  he  thinks  that  this  defence  would  be  hope- 
less. But  at  present  the  pursuer  has  only  to  overcome  a  party 
who  pretends  no  right  of  property  in  the  close  or  passage  biro- 
aelf ;  and  who,  as  the  mere  holder  of  a  servitude,  has  no  lisir 
ground  for  objecting  to  what  the  servient  tenement  desires.  As 
against  such  an  opponent  it  rather  seems  to  the  Lord  Ordinary 
that  the  acquisition  of  the  ground  on  both  sides  of  the  close  and 
passage  makes  these  fall  into  the  property  which  thus  contains 
them,  under  the  burden  only  of  existing  servitudes. 

'*  And  whatever  difficulty  there  may  be  in  applying  this  prin- 
ciple to  the  first  conclusion,  which  is  grounded  on  the  pursuer 
having  acquired  the  property,  this  difficulty  is  very  greatly  di- 
minished, if  not  altf^etber  removed  in  reference  to  the  second, 
which  the  Lord  Ordinary  thinks  would  be  well  founded  even 
though  the  first  could  not  be  maintained.  The  question  raised 
under  this  second  conclusion  is,  whether  the  dominant  can  ob- 
ject to  have  the  servitude  regulated.  Considering  the  position 
of  the  parties,  and  the  total  absence  of  all  interest  in  the  defen- 
der to  object,  the  Lord  Ordinary  does  not  think  that  the  regu- 
lation proposed  can  be  obstructed.*' 

•  The  defender  reclaimed.    At  advisingy 

Lord  JuMiiee' Clerk — I  am  not  able  to  concur  %rith  the  Lord 
Ordinary.  By  the  titles  of  the  whole  of  the  feuars  in  the  east 
and  west  closes,  the  tenements  are  described  as  bounded  by  the 
west  and  east  closes  respectively,  and  passage,  and  part  of  the 
defender's  property  is  described  as  bounded  on  the  north  by  the 
passage ;  and  this  passage  is  called  in  the  titles  the  **  Common 
Close,*'  i.  e,,  for  behoof  of  those  in  the  east  close;  and  there  is 
a  clause  by  the  M'Nairs,  saying  that  this  passage  was  to  be  kept 
open  in  all  time  coming.  Now,  this  clause  is  in  the  whole  of 
the  titles.  Look  now  at  the  summons  for  the  conclusions 
(leads  them).  This  would,  if  granted,  be  to  exclude  the  right 
of  the  east  close  over  the  passage.  Now,  1  think  the  pursuer 
has  entirely  failed  in  showing  that  he  has  any  right  of  property 
in  the  passage ;  and  besides,  bis  property  is  described  as  bounded 
by  the  passage.  It  was  said  he  acquired  right  to  all  that  the 
M*Nairs  bad  that  was  sold  in  lots;  and  now  he  says,  having  got 
the  whole  property  of  the  M'Nairs,  he  has  right  to  the  close  and 
passage.  An  to  that,  I  think  bis  claim  is,  in  the  circumstances, 
untenable  in  point  of  law.  M'Nair  conveyed  the  property  seve- 
rally to  the  different  feuars,  describing  their  feus  as  bounded  by 
the  closes  and  passage.  Probably  he  did  not  think  of  the  solum^ 
but  meant  it  to  be  conveyed ;  but  then  the  pursuer  cannot  show 
that  he  has  a  conveyance  to  it.  No  doubt,  in  a  question  with 
M'Nair's  representatives,  there  may  be  sufficient  ground  for 
excluding  any  claim  of  theirs,  where  the  feuars  generally  are 
called ;  but  in  a  question  between  the  pursuer  and  the  defender, 
the  point  is  far  otherwise,  where  his  tenement  is  described  as 
bounded  by  the  passage  or  doses.  It  was  a  common  passage  to 
those  in  the  east  close.  But,  besides,  the  defender  has  property 
in  the  west  close,  and  how  can  the  pursuer  maintain  that  he  is 
entitled  to  shut  up  the  west  close,  which  he  proposes  in  that 
case  ?  I  think  there  is  no  foundation  whatever  for  the  pursuer's 
chiim,  and  that  the  facts  are  not  sufficient  to  show  or  rai^  a 
question  of  servitude.  Even  if  it  were  a  question  of  dominant 
and  servient  tenements,  I  cannot  concur  in  the  views  expressed 
by  the  Lord  Ordinary;  for  I  think  that,  in  the  drcumitances, 
the  defender  has  a  clear  title  and  interest  to  object  to  the  pass- 
age being  shut  up;  and  no  matter  whether  the  passage  the 
pursuer  now  proposes  for  the  defender  is  better  or  worse  than 
the  existing  one. 

Lord  lfei<w)r»..:-ra^^ntire1y.  concur  in  what  has  now  been 
stated,  that  1  ne«d  not  read  over  the  opinion  I  had  written  out. 
On  looking  to  the  titles,  it  is  imposeibW  to  sustain  the  sum- 


mons. The  close  is  described  as  the  west  dose,  and  the  otli«r 
as  the  common  poasage  between  the  east  and  west  doses ;  and 
then  the  propcroea  are  described  as  bounded  by  tbem. .  I  theit- 
fore  etmiot  entertain  the  plena  of  the  pursuer,  for  they  wosM 
exdude  the  defender  from  the  common  passage,  even  so  far  si 
she  baa  property  in  the  west  dose.  The  interest  here  of  the 
defender  is  to  me  complete  and  legitimate,  and  sufficient  to  eir- 
title  her  to  resist  the  pursuer,  where  the  latter  is  nnable  to  io- 
struct  any  right  of  property  In  the  iehim. 

Lord  Monereiff. — I  am  of  the  same  opinion.  The  titles  here 
of  all  parties  are  the  same,  mmtaiis  muiandU^  and  all  are  de- 
scribed aa  bounded  by  the  doses  or  passage ;  and  that  pasft^ 
Is  designated  in  the  pursuer's  own  titles  as  t  common  pssnge 
or  close.  There  are  no  grounds,  as  it  appears  to  me,  to  rsite 
a  question  of  servitude.  The  facts  of  the  ease  do  not  warrsnt 
it ;  and  therefore,  I  conceive  it  dear  the  pursuer  has  no  rl^t 
to  interfere  with  the  existing  state  of  ooatters.  He  says,  '*  111 
give  you  a  passage  as  good  as  the  one  you  have  got."  But  we 
do  not  know  any  thing  about  that,  and  are  not'  bound  to  cos- 
sider  the  interest  of  the  pursuer  to  make  this  oflTer  till  be  iirtt 
make  out  his  right  of  property.  The  defender  appears  to  me 
to  have  a  perfectly  fair  and  legitimate  interest  to  object  to  tbe 
pursuer*s  proposal,  and  to  object  to  the  dosing  up  of  the  pre- 
sent passage.  Her  interest  is  to  see  it  kept  open  for  beneIC 
and  others ;  and  that  is  enough,  if  the  proposed  pssssge  be 
better  than  the  existing  one,  that  is  oat  of  the  question  till  tbe 
pursuer  show  his  right  of  property ;  and  it  is  for  the  defender  to 
judge  what  her  own  interest  is.  But  here  the  question  it  one 
of  title;  and  the  pursuer  has  failed  in  establishing  his  right  of 
property.  I  therefore  concur  with  your  Itordahips  that  tbe  in- 
terlocutor should  be  altered. 

Lord  Meadowbamk  absent. 

The  Court 

"  Alter  the  interlocutor  reclaimed  against :  Sustain  thedefeooef, 
and  assoilzie  the  defender  from  the  whole  condosions  of  tbe 
libel,  and  decern :  Find  the  defenders  entitled  to  the  txpemei 
incurred  by  them ;  appoint  an  account,^'  &c. 

Lord  Ordinary,  Cockburn Act,  Rutberfurd,  T.  Maitland, 

J.  8.  More  ;  J.  O.  Mack.  W.S.,  Agent AU,  Dean  of  F«ru)ty 

(Wood),  Penney;  J.  and  W.  Jollie,  W.S.,  Agenta F.  Oak, 

— fO-D.F.J 


5M  J^  1842. 

First  Divisidk (ILB.) 

No.  245. — David  Cobmack,  Chargery  v.  Mss  JcMiiii 
Erskine  or  Henderson,  Stupender. 

Diligence— Charge—Caution— Relief^ Cash-Credit— ii  m<A- 
credit  bond  was  signed  by  three  cO'ObligofUs,  to  ke  operated  upe* 
bv  two  of  them  as  a  company.  Under  a  previous  arrangeaat% 
the  first  s«ms  drawn  under  the  bond  were  employed  in  fsy^ 
a  private  debt  due  by  one  qf  the  partners  to  his  falker,  tie 
third  co-obligant — ik  these  tircuiusiances,  held  that  the  third 
co^obligatU,  who  had  paid  up  the  bond  and  obtained  oa  stti^ 
nation  to  it,  was  not  entitled  to  give  a  charge  upon  it  is  ike 
other  partner,  .         ^  . 

Adolphus  Meiklejohn  Sceales,  after  carrying  on  the 
business  of  a  wine^merchant,  tinder  the  firm  of ''A.M. 
Sceales  and  Company,"^  entered  in  1836  into  partner- 
ship with  Edward  Henderson,  and  cootinoed  the  bus!' 
ness  under  the  firm  of  **  Sceales,  Henderson  and  Com- 
pany." In  the  contract  of  copartnery  It  was  arranged 
that  the  capital  stock  should  be£2000»  and  that  for  tiiat 
purpose,  each  of  the  said  copartners  should  advance,  or 
make  available  to  the  company,  th«  sum  of  iiO^ 
Henderson  paid  this  sam  in  cash ;  but  it  was  sgre^ 
(hat 

*.*  injien  of  the  faid  A.  M.  Sceales^a  £1000,  the  vhole  ^^ 
of  the  NivSi  A.  M.  ScealcR  and  Company,  conform  to  \nrtet«^ 
and  valuation  (hereof^  as  at  tbe  said  lat  day  of  March  last,  «b^ 
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scribed  bjr  the  pvltet  m  relative  hereto,  and  u  much  of  the 
debts  of  the  Mid  A.  M.  Sceales  and  GooDpsny  as  are  also  therein 
eo»tain«d»  which,  when  collected,  with  interest  from  the  said 
Iftt  dsjr  of  March  last"  (the  proposed  day  of  comraeocement), 
'*  to  the  dates  of  svch  collection,  wilt  make  np  the  said  sum  of 
XIOOO,  as  at  the  said  Ist  day  of  March  last,  the  said  valaed 
stock  and  debts  to  the  above  extent,  with  iaierest  as  aforesaid, 
eoastitiite  the  laid  A.  M.  Seeales's  half  of  the  stock  of  the  said 
Sceales,  Usoderton  snd  Company.  But  under  the  following 
conditions,  tis., — If,  after  collecting  the  foreiaid  debts,  and  ap- 
plying them  as  aforetaid,  there  shall,  when  taken  with  said 
stock,  be  more  then  mske  up  the  said  A.  M.  Sceales's  share  of 
the  said  stock,  as  at  the  said  Ist  day  of  March  last,  he  shall  be 
entitled  to  draw  tbe  excess  or  balance  in  hts  favour  which  shall 
be  orer  and  above  the  said  sun  of  £1006.  But  if,  on  the  other 
hand,  there  shall  happen  to  be  a  deficiency  for  the  above  pur- 
poses, he  shall  be  bound  lo  make  op  the  same  to  the  said  Sceales, 
Henderson  and  Company,  with  interest  at  the  rate  of  four  per 
cent.,  so  as  to  make  up  tbe  whole  sum  paid  by  him  as  at  the 
said  1st  day  of  Blarch  Ust  (including  the  above  valued  stock), 
fo  amount  lo  the  said  sum  of  £1000." 

A.  M.  Sceales,  while  in  business  by  himself,  had  a 
(Uish-accpoDt  for  £800  with  the  Royal  Bank,  and  for 
which  his  father,  Mr  Andrew  Sceales,  was  security. 
When  the  copartnership  was  formed,  only  £214  of  the 
cash-accouBt  remained  undrawn,  and  this  sum  was  added 
to  A.  M.  Seedes's  stock,  in  order  to  make  up  his  advance 
of  £1000,  and  entered  to  hts  credit  as  **  cash  in  Royal 
Bank."  A  new  cash-account  for  £1000  having  been  ob- 
tained from  the  Royal  Bank,tobekeptin  name  of  Sceales, 
Henderson  and  Company,  and  in  which  A.  M.  Sceales, 
Edward  Henderson,  and  Andrew  Sceales  were  the  co- 
obtigants,  the  former  cash-account  for  i£800  was  paid 
up, — ^the  first  motiey  drawn  under  the  new  account  be- 
ing a  sum  of  £603.  9>  3.,  appropriated  to  this  purpose. 
Shortly  after,  another  sum  of  £190  was  drawn  to  pay 
a  private  debt  due  by  A.  M.  Sceales  to  his  father.  The  co- 
partnery having  proved  unsuccessful,  was  dissolved  in 
1839*  At  this  time  the  whole  amount  of  the  cash-ac- 
count was  drawn,  and  with  reference  to  it,  Henderson 
addressed  his  partner,  A.  M.  Sceales,  stating — 

**  I  have  not  the  slightest  wish  to  press  sn  immediate  settle- 
inent  with  the  bank  ;  but  at  the  same  time,  I  trust  no  unneces- 
•ary  delay  will  take  place; — however,  I  think,  in  the  mean  time, 
you  ought  to  proeure  for  me  a  letter  from  your  fntber,  stating,  that 
although  the  cash-credit  account  at  the  Royal  Bank  bears  to  be 
for  behoof  of  Sceales,  Henderson  and  Company,  yet,  at  the  same 
time,  it  is  a  debt  for  which  you  and  your  father  are  alone  re- 
•ponsible.  As  I  wish  this  a!ffair  to  be  settled  without  further 
delay,  I  trust  you  will  either  write  or  mention  my  proposal 
to  your  father,  so  that  the  matter  may  be  arranged  this  week/' 

A.  M.  Sceales  accordingly  wrote  his  father : 

**  I  am  grieved  to  say  that,  in  eonseqnence  of  a  train  of  mis- 
fortunes, I  am  compelled  to  ask  the  far  our  of  you  to  pay  up  my 
eash-account  to  the  Royal  Bank.  It  is  impossible  for  roe  to 
express  the  pain  and  vexation  this  has  given  roe,  as  no  man  can 
be  more  sensible  than  I  am  of  the  extreme  liberality  and  kind- 
oeas  with  which  you  have  treated  me  all  along." 

Mr  Henderson  having  afterwards  applied  to  Mr  An- 
drew Sceales  on  the  subject,  received  the  following  an- 
swer : 

* 

**  In  reply  to  your  favour  of  the  13th  instant,  I  expect  you 
will  pay  up  your  cash -account  with  the  Royal  Bank,  *  as  a  stand- 
ing house,*  and  at  your  earliest  conveni«?nce." 

Mr  Henderson  again  wrote  as  follows : 

"  I  have  yours  of  tbe  14th;  but  what  I  wish  to  know,  and 
what  my  letter  of  5th  to  Adolpbus  was  written  to  asoertaia  is* 
whether  you,  as  arranged  at  the  time,  are  to  relieve  me  uf  tbe 
suau  due  by  the  bank  bund  ?  Tbe  first  turns  paid  out  of  it  were 


to  yourself,  or  to  relieve  your  former  obligation,  to  the  extent 
of  up  wards  of  £790." 

The  following  answer  was  sent  by  Mr  A.  Sceales  to 
bis  son : 

"  Sib, — As  I  wrote  your  partner  on  the  14th  current — '  I  ex- 
pect you  will  pay  up  your  cash-account  with  the  Royal  Bank, 
as  a  standing  house,  and  at  your  earliest  convenience  ;*  and  I 
have  only  to  add,  that  no  earthly  consideration  will  induce  me 
to  pay  one  penny  of  it,  unless  under  sequestration, — then  I  will 
know  how  to  conduct  myself." 

Payment  having  been  demanded  by  the  bank,  the 
sum  due  under  the  cash-credit  was  paid  by  Mr  An- 
drew Sceales,  on  an  assignation  to  the  bond  to  Mr 
Cormack,  who,  holding  it  in  trust  for  Mr  Sceales,  gave 
a  charge  upon  it  to  Mr  Henderson  as  one  of  the  indi- 
vidual partners  of  the  firm  of  "  Sceales,  Henderson  and 
Company."    Mr  Henderson  suspended,  but  having  died 
during  the  dependence,  appearance  was  made  for  his 
widow  as  his  executrix-dative,  who  pleaded — 1.  The 
charge  is  disconform  to  the  obligation,  in  virtue  of 
which  it  is  professedly  given.    2.  The  present  charge 
being  given  by  the  private  agent  of  Mr  Andrew  Sceales» 
and  the  title  of  the  cliarger  being  an  assignation  in 
trust  for  him,  the  charger  must  stand  in  the  situation 
of  the  party  for  whom  he  so  holds  in  trust,  and  is  lia- 
ble to  all  the  exceptions  and  defences  which  would 
have  been  pleadable  against  Mr  Sceales  himself,  espe- 
cially seeing  that  he  acquired  the  right  after  intimation 
of  the  suspender's  objection.     3.  Mr  Sceales,  senior^ 
being  a  joint  and  several  obligant  without  relief,  ex 
facie  of  the  bond,  payment  made  by  him  to  the  credi- 
tors in  it,  operated  an  extinction  of  that  obligation, 
which  cannot  now  be  used  to  compel  implement  of  his 
right  of  relief,  whatever  that  may  be,  against  his  co- 
obligants,  and  such  relief  can  be  competently  consti- 
tuted and  enforced  only  by  means  of  an  ordinary  action. 
4.  Were  it  competent  at  all  for  one  of  the  co-obligants 
making  payment  to  charge  the  others  on  the  bond,  the 
charge  could  only  be  given  for  the  share  for  which  each 
was,  ex  facie  of  the  bond,  liable  to  him  in  relief,  and  the 
present  charge  for  the  whole  amount  of  the  bond  is, 
on  this  footing,  incompetent.    6.  The  cash-credit  bond 
having  been  truly  subscribed  by  Mr  Andrew  Sceales, 
not  as  cautioner  for,  or  for  behoof  of,  the  company,  or 
the  suspender,  but  for  behoof  of  his  son,  and  in  virtue 
of  an  arrangement  for  supplying  him  with  funds,  neither 
Mr  Sceales,  nor  any  party  in  his  name  and  for  his  be- 
hoof, can  warrantably  charge  the  suspender  on  account 
of  drafU  upon  that  bond.     The  allegation  cannot  be 
disregarded  as  coiitrary  to  the  terms  of  the  bond,  which, 
so  far  from  making  Mr  Sceales  a  mere  cautioner  for 
the  company,  makes  him  a  co-obligant  without  any 
clause  of  relief.    6.  In  any  view,  neither  Mr  Sceales 
nor  any  party  in  his  right,  can  recover  from  the  sus- 
pender the  amount  of  the  sums  drawn  from  the  cash** 
credit  and  applied  with  bis  knowledge,  but  without  the 
privity  of  the  suspender,  in  extinction  of  his  private 
obligations,  with  which  neither  the  copartnery  nor  the 
suspender  had  any  thing  to  do,  and  thecmtc^  of  proving 
that  the  sums  were  so  applied  by  the  authority  of  the 
company  and  Mr  Henderson,  lies  on  the  charger. 

Mr  Cormack — whose  statements  of  fact  (V.  and  VI.) 
are  as  follows :  **  At  the  time  this  iMMid  was  granted,  it 
was  expressly  arranged  that  a  bond  for  £800,  previous- 
ly granted  in  favour  of  Mr  Adolpfaus  Sceales,  and  in 
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which  Mr  Andrew  Sceales  was  cautioner  for  his  son, 
should  be  discharged."  "  Accordingly,  at  the  time  Mr 
Sceales  signed  the  new  bond  for  £1000  at  the  Royal 
Bank,  the  previous  bond  for  £800  was  delivered  up  to 
him  to  be  cancelled.  This  was  done  in  presence  of  Mr 
Sym  Wilson,  secretary  of  the  bank.  No  objection  was 
stated  by  any  of  the  parties  to  this  arrangement ;  and 
unless  this  had  been  done,  Mr  Andrew  Sceales  would  not 
have  set  his  name  to  the  new  and  extended  bond  of  cre- 
dit,"—p/^acferf,  1.  The  charge  upon  the  bond  and  assig- 
nation, and  relative  account,  which  form  a  liquid  ground 
of  debt,  cannot  be  suspended  on  any  of  the  extrinsic  and 
irrelevant  averments  set  forth  in  this  suspension.  2.  The 
allegations  as  to  Mr  Sceales  not  having  signed  the  bond 
for  behoof  of  the  company,  and  as  to  the  draft  having 
been  passed  upon  any  understanding  to  which  the  sus- 
pender was  not  a  party,  being  contradicted  by  the  terms 
of  the  bond  of  caution  itself,  and  by  the  manner  in 
which  it  was  alone  competent  to  operate  on  that  bond, 
these  allegations  can  form  no  ground  for  suspension.  .3. 
The  allegations  in  this  suspension  being  entirely  un- 
founded and  irrelevant,  there  is  no  ground  for  staying 
the  regular  course  of  diligence.  Lastlyy  Even  if  there 
Lad  been  a  relevant  ground  of  suspension,  it  is  Incom- 
petent under  the  bond  to  offer  any  such  suspension, 
without  consignation. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor ! 

••  12/A  March  1842 The  Lord  Ordinary  having  heard  par- 
ties, and  considered  the  process,  Repels  the  reasons  of-  tuapen- 
sion  :  Finds  the  letters  orderly  proceeded,  and  decerns :  Finds 
the  suspender  liable  in  expenses ;  appoints  an  account  thereof 
to  be  given  in,  and  when  lodged,  remits  to  the  auditor  of  Court 
to  tax  the  same  and  report. 

'*  Note, —  Quoad  the  other  obligants  on  the  bond  to  the  bank, 
the  charger's  cedent,  Mr  Andrew  Sceales,  was  plainly  a  mere 
cautioner,  and  his  privileges  as  such  were  not  destroyed,  because 
the  money  drawn  upon  that  bond  by  the  real  obligants  happened 
to  be  employed  by  them  in  paying  a  debt  due  upon  another  ac- 
count to  him.  The  Lord  Ordinary,  therefore,  conceives  that 
the  objections  taken  to  the  charge,  both  in  its  competency  and 
its  merits,  are  groundless." 

The  suspender  reclaimed.    At  advising. 

Lord  PresidenL-^My  opinion  on  the  merits  is  clear.  On 
looking  at  the  nature  of  the  transaction,  1  am  convinced  that 
Mr  Sceales,  senior,  who  is  the  real  charger  (Mr  Cormack  being 
only  his  tiustee),  has  no  case  on  this  bond.  Ex  facie  be  is  not 
a  mere  cautioner.  It  is  true  that  he  was  not  the  party  to  ope- 
rate on  the  cash-account ;  but  then  the  fact  is  not  disputed,  that 
the  first  operation  on  it  was  made  for  the  purpose  of  paying  off 
the  balance  of  the  old  account,  and  it  is  expressly  said  that  this 
payment  was  stipulated  for  by  Sceales,  senior,  asa  condition,  with- 
out which  he  would  not  have  given  his  name  to  the  new  ac- 
count. Then  he  receives  another  payment  of  £190,  but  both 
that  and  the  first  payment  were  for  debts  with  which  the  com- 
pany of  Sceales,  Henderson  and  Company,  had  nothing  to  do. 
But  the  matter  does  not  rest  here.  A  correspondence  takes 
place,  which  goes  far  to  prove  that  there  has  been  a  full  under- 
standing from  the  very  first,  that  the  company  were  not  to 
be  liable  for  the  new  account.  Henderson  writes  requesting 
Sceales,  junior,  to  get  a  letter  from  his  father,  explaining  that 
the  cash-account  was  not  to  be  paid  by  the  company;  aud 
Sceales,  junior,  accordingly  writes  his  father,  begging  him  to 
pay  up — what  ?  Not  the  company's,  but  '*  my  cash -account." 
This  correspondence  speaks  volumes,  and  makes  it  perfectly 
clear  to  my  mind,  that  the  understanding  was  as  Henderson  has 
represented  it.  On  the  whole,  I  don*t  think  that  this  charge  is 
justly  given.  It  ia  merely  an  attempt  by  the  father  to  get  quit 
uf  an  obligation  which  he  had  undertaken  for  his  son. 

J^rd  Gilltcs. — 1  concur  entirely,  and  need  not  make  many 


additional  observationt.  The  bond  is  no  doubt  a  jpood  ground 
of  summary  diligence,  but  under  qualification.  If  three  ptrtiei 
sign  a  bond  containing  a  declaration  that  it  is  for  the  behoof  oC 
two  of  them  only,  the  third,  on  paying  it,  baa  a  good  ground  of 
diligence  against  them.  But  in  this  case  two  things  most  con- 
cur :  Is/,  The  sums  drawn  must  be  actually  drawn  by  the  two; 
and,  2<f,  they  most  be  drawn  for  their  behoof,  and  not  for  the  be- 
hoof of  the  third  party.  That  was  not  the  case  here.  Tbe 
money,  though  drawn  in  name  of  the  company,  was  applied  for 
the  benefit  of  Soeales,  senior.  I  do  not,  however,  go  so  mach 
on  this  as  on  the  merits.  Taking  the  statement  of  the  charger, 
and  the  confirmation  given  by  the  letters,  I  cannot  help  think- 
ing that  an  attempt  ia  here  made  to  take  advantage  of  Bender- 
eon.  When  Sceales,  senior,  agreed  to  sign  tbe  new  account,  he  sti- 
pulated that  the  debt  under  the  former  one  should  be  discharged. 
This  is  bis  own  stateipent.  He  says  he  need  not  have  agreed. 
True,  hut  then  he  must  have  remained  bonnd  for  tbe  old  oonej. 
His  object  in  signing  was  not  to  support  tbe  company,  bat  to  be 
relieved  of  an  ciligation  which  be  had  undertaken  for  his  son. 
He  says  Henderson  consented  to  uke  his  signature  on  these 
terms.  On  what  terms  ?  Not  sorely  on  tbe  terma  of  relieving 
Mr  Soeales,  senior,  of  his  son's  debt.  He  never  could  have  agreed 
to  such  terms.    It  is  plain  he  did  not. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  As  to  the  for- 
mal objection  to  the  charge,  founded  on  the  nature  of  the  obli- 
gation contained  in  the  bond,  I  have  considerable  doubts.  Tbe 
money  was  to  be  drawn  out  by  tbe  company;  and  supposing  that 
it  had  been  so  drawn  and  paid  to  the  company,  and  that  the 
third  obligant,  after  paying  it  up  and  obtaining  a  total  assigna- 
tion, had  given  a  charge  upon  it  for  the  purpose  of  operating  bit 
relief,  I  don*t  see  any  thing  on  the  face  of  the  bond  which 
would  have  made  the  charge  incompetent.  But  the  case  does 
not  rest  there.  If  competent  to  tbe  third  obligant  to  give  a 
charge,  on  the  ground  that  he  bad  paid  the  money  and  wsi 
only  a  cautioner — it  was  equally  competent  for  the  other  parties 
to  show  that  be  was  not  a  cautioner  m  the  sense  represented ; 
that  the  bond  was  for  the  behoof  not  merely  of  tbe  company, 
but  also  of  the  co-obligant,  or  that,  if  formally  for  the  behoof  of 
the  company,  still  the  sums  drawn  under  it  were  paid  to  tbe 
co-obligant.  The  last  of  these  thinga  has  been  made  out  bete. 
Either  the  money  in  dispute,  though  drawn  in  name  of  the  com- 
pany, was  actually  drawn  for  tbe  behoof  of  the  father  and  the  son, 
or  was  unduly,  without  proper  authority,  paid  to  the  £ather;^ 
in  short,  was  improperly  appropriated  by  one  of  tbe  partners  for 
the  cautioner's  behoof.  Either  supposition  is  sufficient  to  repel 
the  charge,  which,  in  so  far  as  these  payments  are  concerned, 
cannot  be  sustained. 

Lord  FulUrion, — The  only  question  is,  whether  the  diarge 
can  be  sustained  in  the  circumstances.  I  think  it  cannot.  It 
is  not  necessary  to  decide  as  to  the  competency  or  incompeteney 
of  one  co-obligant,  who  has  paid,  doing  summary  diligence  oo  tbi 
obligation  against  his  co-obligants.  In  point  of  principle,  it 
might  be  thought  that  when  the  debt  is  paid,  tbe  obligation  ii 
eitinguisbed,  and  consequently,  that  the  only  mode  in  which  tbe 
party  who  has  paid  could  proceed,  would  be  by  an  action  of  re- 
lief. In  practice,  however,  the  co-obligant  is  permitted  to  do 
diligence,  and  lam  not  sure  that  in  bonds  like  the  present,  where, 
9x  facie,  the  money  was  to  be  drawn  for  behoof  of  two  of  the 
co-obligants,  the  third,  considered  as  a  cautioner  holding  aa 
assignation  to  the  bond,  might  not  be  entitled  lo  do  diligence 
upon  it.  It  is  impossible,  however,  to  call  Mr  Sceales,  scaior, 
merely  a  cautioner.  His  own  statement  provea  that  be  was  not. 
In  consequence  of  signing  the  new  bond,  be  was  relieved  to  tbe 
extent  of  his  obligation  under  the  old  one.  He  was*  that  not 
merely  a  cautioner  but  a  co-obligant,  who  had  a  great  penonil 
interest ;  and  it  is  impossible  to  sustain  a  charge  given  by  hin 
for  sums,  the  greater  part  of  which  were  actually  paid  fo  biis- 
self.  What  he  may  be  able  to  make  of  an  ordtnafy  acUOQi  I 
don't  know,  but  the  present  diligence  cannot  proceed. 

Tbe  Court  pronounced  tbe  following  inteiiocutor: 
"  Alter  the  interlocutor  of  the  Lord  Ordinary,  uad  tospeod  ih« 
letters  aimpUciter,  and  decern :  Find  the  charger,  liable  in  e^* 
penses  to  the  suspender,  and  remit  to  tbe  auditor/*  &c. 

Lord  Ordinary,  Cockburn. — JFbr  Chargtr^  Dean  of  Facoity 
(Wood),  Robertson;  Gibson-Craigs,  Dalsjelaml  Prodie,  W.S., 
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5/A  Jti/^1842. 

Secoitd  Division (G.D.P.) 

No.  246. — Janet  Gardner,  &c.,  Purstiers,  v.  James 
Alexander  Haldane,  Defender. 

Personal  Exception — Acquiescence — Reduction. 

Special  case.  The  pursuers — who  were  interested 
ID  the  succession  of  a  brother,  the  late  Captain  Gard- 
ner, in  reference  to  which  a  process  of  multiplepoind- 
ing,  wherein  the  pursuers  were  parties,  had  been  brought 
into  Court,  in  wliich  the  executors  had  been  previously 
exonered  to  the  extent  of  funds  intromitted  by  them — 
brought  this  action  of  reduction,  &c.,  to  reduce  and  set 
aside  certain  orders,  interlocutors,  and  procedure  had 
therein,  generally  on  the  ground  that  they  were  irregular, 
and  without  authority,  and  that  they  had  been  obtained 
in  absence  of  the  pursuers.  The  Lord  Ordinary  found 
that  the  pursuers  were  barred  by  their  appearance  in 
the  multiplepoinding,  in  which  they  drew  certain  por- 
tions of  the  fund  in  medio,  from  now  objecting ;  and 
at  all  events,  that  as  they  were  entitled  to  obtain  such 
redress  as  they  now  claimed  in  the  multiplepoinding, 
sustained  the  defences  and  assoilzied.  The  pursuers 
reclaimed,  but  the  Court,  without  hearing  counsel  for 
the  defender,  adhered. 

Lord  Ordinary,  Cockburn. — Act  J.  S.  More,  Patterson; 
James  Adam,  W.  S.,  Agent, — AU.  Wbigham;  Robert  Haldane, 
W,S.,  Agent F.  Clerk ["G.D.F.  ] 

6ih  July  1842. 
Second  Division (G.  D,  F.) 

No.  247. — Mary  Ann  M*Farquhar  or  Bcrrowes, 
Pursuer^  v,  Mary  Cornwauu  and  Others,  2>£- 
finders. 

Husband  and  Wife — Fee  and  Liferent — Provision — A  hus' 
band  having  purchased  certain  heritable  subjects  tTclusivefy 
with  his  own  funds,  took  the  conveyance  to  and  in  favour  of 
himself  and  spouse  *'  in  conjunct  fee  and  liferent,  and  to  the 
survivor,  and  their  heirs,  assignees,  or  disponees  whomsoever, 
heritably  and  irredeemably" — Held,  after  the  death  of  the  hus* 
band,  that  the  widow,  as  survivor,  was  the  unlimited  flar  of  the 

•    property  thereby  conveyed. 

The  late  John  M'Farquhar,  the  husband  of  the  pur- 
suer, purchased,  in  June  1838,  certain  heritable  sub- 
jects near  Greenock,  under  articles  of  roup,  from  the 
bankrupt  estate  of  Maitland  Young,  merchant  there. 
After  narrating  receipt  of  the  price,  the  disposition 
executed  by  the  bankrupt  and  trustee  proceeded : 

'*  Therefore  I,  the  said  Maitland  Toung,  as  principal,  and  I, 
Che  said  James  Turner,  as  trustee  foresaid,  have  sold,  alienated 
and  dispiODed,  as  we  do  hereby  for  our  several  rights  and  inter- 
ests, and  with  consent  of  Alexander  Thomson,  manager  and 
IMirtDer  of  the  Greenock  Bank  Company,  Thomas  Hart,  draper, 
and  John  Fyffe,  ironmonger,  both  in  Greenock,  commissioners 
on  the  said  sequestrated  estate,  or  at  least  a  quorum  of  tbeir 
jramber ;  and  also  with  consent  of  the  said  Henry  Tower  Pat- 
ten, «elJ,  alienate,  dispone,  assign,  convey  and  make  over  from 
at  and  our  heirs  or  successors  respectively,  to  and  in  favour  of 
the  said  Jobn  M'Farqubar  and  Mrs  Mary  Ann  Cornwall  or 
M'Farqubar,  bis  spouse,  in  conjunct  fee  and  liferent,  and  to 
the  survivor  and  tbeir  heirs,  assignees  or  disponees  wbomso- 
ever,  heritably  and  irredeemably,  all  and  whole,'*  &c.  [here  fol- 
lows the  description  of  the  subjects] ; — "  together  Math  the  whole 
bouses  and  others  erected  thereon,  and  all  right,  title  and  inter- 
est which  I,  the  said  Maitland  Young,  a^  principal,  or  I,  the 


said  James  Turner,  as  trustee  foresaid,  our  predecessors  and 
authors,  or  heirs  and  successors  had,  have,  may,  or  anyways 
might  have  claim,  or  pretend  thereto  in  all  time  comin/;^.  In 
which  subjects  and  others,  with  the  teinds  above  disponed,  we, 
the  said  Maitland  Young  and  James  Turner,  with  consent  fore- 
said,  bind  and  oblige  us  and  our  foresaids  to  infeft  and  seise  the 
said  Jobn  M|Farquhar  and  Mrs  Mary  Ann  Cornwall  or  M*Far. 
quhar  in  conjunct  fee  and  liferent,  and  the  survivor  and  their 
foresaids,  upon  their  own  proper  charges  and  expenses,  and  that 
by  two  several  infeftments  and  manners  of  holding/' 

Infeftment  followed  on  this  deed,  and  bore  that  heri- 
table state  and  sasine  were  given  and  granted  <*  to  the 
sdid  John  M'Farquhar  and  Mrs  Mary  Ann  Cornwall 
or  M^Farquhar,  in  conjunct  fee  and  liferent,  and  to  th« 
survivor,  of  all  and  whole"  the  subjects  in  dispute. 

Previous  to  the  date  of  this  deed  (in  1836),  M'Far- 
quhar,  when  resident  in  Demerara,  had  executed  a 
settlement,  by  which  he  bequeathed  to  his  widow 
"  £300  Sterling  a-year  for  her  use  and  the  use  of  her 
children,"  while  she  remained  single ;  and  in  the  event 
of  her  demise  before  her  mother,  the  annuity  of  £300 
was  bequeathed  to  the  mother,  <<  for  her  use,  and  the 
use  of  my  children ;"  and  it  was  also  declared,  that  in 
the  event  of  his  wife  (the  pursuer's)  demise  the  mother 
should  "  come  in  as  executrix  and  guardian  over  my 
children,  in  the  place  of  her  daughter,  Mrs  Mary  Ann 
M*Farquhar,*'  the  pursuer. 

After  effecting  the  purchase  of  the  Greenock  sub- 
jects, M'Farquhar  executed  a  trust-disposition  and  deed 
of  settlement  in  the  Scots  form  in  favour  of  the  de- 
fender, of  the  pursuer,  and  certain  others,  by  which  he 
conveyed  to  them  his  whole  real  and  personal  property, 
whatsoever  and  wheresoever,  to  be  held  by  them  for 
payment  of  his  debts,  &c. ;  and,  inter  aUa,  they  were 
directed 

•*  to  make  payment  to  the  said  Mary  Ann  Cornwall  or  M*Far- 
quhar,  ray  spouse,  for  the  use  of  herself  and  the  children  of  our 
marriage,  and  failing  her  by  death,  either  before  or  after  me,  to 
the  said  Mrs  Mary  Cornwall,  my  mother-in-law,  for  the  like 
purpose  of  a  free  annuity  of  £500  Sterling  during  all  the  days 
and  years  of  her  life,  and  that  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  beginning  the  first 
payment  thereof  at  the  first  of  these  terms  which  shall  happen 
after  my  death,  and  so  forth  during  the  life  of  the  said  Mary 
Ann  Cornwall  or  M*  Far  quhar." 

This  proviso  was  immediately  followed  up  by  the 
declaration, — 

"  And  I  do  hereby  declare  that  the  provisions  hereby  given  to 
the  said  Mary  Ann  Cornwall  or  M*Farquhar,  with  the  right  ac- 
quired by  her  in  my  foresaid  dwelling-house,  agreeably  to  tbe 
disposition  thereof  in  our  favour,  shall  be  accepted  of  by  ber  in 
full  satisfaction  to  her  of  all  terce  of  lands,  third  or  half  of 
moveables,  and  every  other  claim  competent  to  ber  by  and 
through  my  decease  in  any  manner  of  way,  excepting  only  her 
claims  for  mournings  and  aliment  to  the  first  term  of  Whitsun- 
day Of  Martinmas  after  my  decease, — ^both  of  which  are  hereby 
reserved  to  her." 

'  The  deed  also  conferred  on  the  pursuer,  and  her 
mother  in  succession,  a  liferent  of  the  household  fur- 
niture and  plenishing  of  every  description,  and  the 
residue  stood  destined,  under  burden  of  the  foresaid  an- 
nuity of  £500,  to  the  pursuer, 

'*  in  casa  she  shall  be  alive  at  the  time;  whom  failing,  as  afore- 
said, to  and  in  favour  of  John  M'Farquhar,  Colin  M'Farqnbar, 
William  M'Farqobar,  and  Isabella  M'Farquhar,  my  children, 
born  of  my  said  marriage,  and  any  other  lawful  child  or  children 
that  may  hereafter  be  born  to  me  who  shall  be  alive,  when  tbe 
youngest  of  them  or  of  the  survivors  of  tbem  shall  attain  tbe 
age  of  twenty-one  years  complete,  and  that  equally  between  or 
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■mong  tbem  or  the  larTiTorB  of  them,  share  and  thire  alike,  if 
more  than  one,  and  if  there  shall  be  but  one,  the  whole  to  be 
paid,  assigned  and  disponed  to  oiie  such  child  exclusively  so  at* 
tatniif  said  age ;  and  I  do  hereby  declare,  that  in  case  any  one 
or  more  of  my  said  children  shall  die  before  the  said  residue  shall 
become  payable  and  transferable  as  aforesaid,  leaving  lawful 
issue,  then  such  issue  shall  be  entitled  to  the  share  or  respective 
shares  which  his,  her,  or  their  parent  or  parents  would  have  been 
entitled  to  if  alive." 

By  a  codicil,  an  additional  annuity  of  £500  was 
conferred  on  the  pursuer,  besides  a  slump  sum  of  £500. 

The  defenders,  as  M'Farqubar's  trustees,  having  on 
his  death  claimed  the  right  to  the  subjects  contained 
in  the  disposition  executed  by  Young  and  his  trustee, 
proceeded  to  i^djudge,  when  the  pursuer  brought  this 
action  to  have  it  declared, 

"  that  in  virtue  of  the  foresaid  disposition,  executed  by  the  said 
Maitland  Young  and  others,  and  the  infeftroent  following  there- 
on, and  otherwise  as  libelled,  and  in  consequence  of  the  death 
of  the  said  John  M*Parqnhar,"  she  had  *'  an  unlimited  fee  in, 
and  othertvise  a  good  and  undoubted  right  and  valid  title  to  the 
subjects  embraced  in  the  said  writs,  with  the  whole  writs  and 
evidents,  vouchers  and  instructions  thereof:  And  the  said  de- 
fenders and  all  others  ought  and  should  be  interdicted,  prohi- 
bited and  discharged  from  troubling  and  molesting  the  pursuer 
In  such  right,  and  from  following  out  the  foresaid  proceedings, 
or  adopting  others  by  which  the  said  subjects  may  be  adjudged 
or  evicted  from  the  pursuer,  or  her  right  thereto  destroyed  or 
injured  in  any  manner  of  way  whatever." 

The  defenders  stated,  that  the  property  was  pur- 
chased by  Mr  M'F^rquhar  himself,  with  his  own  funds 
exclusively-  His  wife  was  not  a  party  to  the  trans- 
action at  all ;  and  no  equivalent,  in  any  shape,  or  to 
any  extent,  was  ever  given  by  her,  either  in  form  or 
substapc^,  for  the  right  conferred  on  her  by  the  dispo- 
sition. She  never  had  any  funds  of  her  own,  and  so 
pould  not,  directly  or  indirectly,  aid  in  the  purchase. 
Neither  did  she  ever,  in  consideration  of  the  right  con- 
ferred on  her,  renounce,  wholly  or  partially,  any  of  her 
interests  as  the  spouse  of  Mr  M'Farquhar.  Again,  it 
must  be  recollected  that  the  pursuer  had  been  pre- 
yiously  provided  fbr  by  her  husband's  West  India 
settlement,  and  the  provisions  thereby  constituted  in 
her  favour  were  increased  b}'  the  subsequent  trust- 
disposition  and  settlement,  which,  in  its  terms  and 
whole  teqor  ai)d  clauses,  clearly  d^n^onstrates  that  Mr 
M'Farquhar,  at  least,  had  never  intended  to  confer  on 
his  spouse  any  thing  more  than  a  liferent  of  Bellevue, 
and  did  not  suppose  that  any  thing  else  had  been  done. 
But,  were  the  conclusions  of  the  present  action  sus- 
tained, Mr  M'Farquhar's  sons  and  daughter,  for  whom 
he  was  so  careful  and  anxious  to  provide,  would  be 
left  almost,  if  not  entirely,  destitute  and  dependent  on 
the  boi^nfy  qf  their  mother,  who  has  now  attached  her- 
self to  ^  seooq^l  husband ; — and  they  pleaded^  that,  ac- 
cording to  the  sound  construotibn  of  the  disposition, 
9Qd  the  true  meaning  t^d  intention  of  the  parties  con- 
nected with  it,  the  pursuer's  right  to  the  property  in 
qqestiqii  is  not  a  rigbf  of  absoiiite  or  unlimi^d  fee, 
but  Qpiy  a  liferent  i  and  sl^e  h^s  no  right,  title,  or  in- 
terest to  maintain  the  conclusions  of  the  present  action. 

The  I^ord  Qrdiqary  prqi)OMnioe4  the  foUov^ing  ipterr 
locutor : 

•*  I6ih  March  1842 The  Loid  Ordinary  having  heard  conn- 

sel  on  the  record,  as  closed  upon  aimimons  and  Stfknen,  and 
having  thereafter  considered  the  deeds  libelled  on  and  whole 
process,  finds  that,  according  to  the  legal  cohttnictfoh  of  the 
dispositive  cUute  in  the  disporition  libelled  on,  ibt*  pursuer,  as 


the  survivor  of  the  apoatet,  is  now  the'  anlimhed  fiar  of  the 
property  thereby  cooveyed:  Therefore  repels  the  defences/ 
and  decerns  in  tersM  of  the  libel :  Fiadt  no  expenses  due  to  either 
party. 

'*  Noie. — The  preeeiit  esse  is  distinguished  from  the  late  case 
of  Madden  and  Currie  by  that  difference  in  the  destination, 
which  ia  held  to  import  a  transmission  of  the  entire  fee  to  the 
surviving  wife,  which  was  not  maintainable  in  Madden's  case.' 
In  that  instance,  the  disposition  was  taken  to  the  spousea  '  in 
conjunct  fee,  and  to  the  heirs  of  ihe  marriagB  of  the  said 
Edward  Kerr  and  Elisabeth  Madden,  whom  fsUing,  to  his 
and  her  own  nearest  and  lawful  heirs,  heritably  and  irredeem- 
ably.' 

"  Here  the  dlspodtion  is  in  fkvour  of  the  spouses  *  in  con- 
junct fee  and  liferent,  and  to  the  survivor,  and  tk9ir  heirs  (not 
of  the  marriage),  aasignees  or  disponett  whomsoever,  heritably 
and  irredeemably.' 

**  When  the  destination  is  in  the  preceding  terms,  without 
any  substitution  of  the  heirs  of  a  »ubu»ling  marriage,  the  Lord 
Ordinary  holds  himself  bound,  by  a  series  of  authorities  which 
he  cannot  now  question,  to  construe  the  right  as  vealing  a  fee 
in  the  survivor.  See  Erskine,  B.  III.,  t.  8,  §  36,  and  Mr 
Bell's  Commentaries,  Vol.  I.  p.  36,  tad  thttsuthoiittKs  therein 
referred  to. 

*'  The  defenders  allege  that  the  cases  quoted,  related  to  the 
construction  ofbonde,  and  not  to  conveyances  of  land;  but  ths 
Lord  Ordinary  is  not  aware  that  any  distinction  can  be  taken 
between  the  cases.  It  is  quite  clear  that  our  ittstiturioiial  wrttera 
view  the  legal  interpretation  given  to  Chia  destioaCi^if  ia  the 
reported  cases,  as  regulating  it  in  all  righuia  which  it  is  adopted 
by  the  parties. 

*'  Further,  the  legal  interpretation  due  to  this  destination  was 
fully  considered,,  sndjbe  fee  found  to  belong  to  the  surviviag 
wife,  in  a  case  where  the  words  were  leu  favourable  to  aa^ 
port  the  claim  of  fee  than  those  which  are  used  ia  the  preseac 
case.  The  case  referred  to  is  that  of  McGregor  against  ¥m^ 
raster  (Shaw's  Rep.,  Sd  June  1841),  which  was  raised  o«  a 
disposition  granted  by  altaabaaj  ^  to  himself  and  his  promised 
spouse  in  ooiyiuiel  Hfiremt,  during  all  the  davs  of  their  lifetime, 
and  to  the  longest  liver  of  them,  and  their  neirs  and  aas^eea 
In  fee.*  In  that  ease  the  fee  was  adjudged  to  the  aurviving  wiie, 
both  ia  thia  Court  and  in  the  Home  of  Lords.  The  ^esriou  was 
eonsidered  in  this  Court  as  clear  and  settled;  but  Lord  Brougimm 
entered  fully  into  its  merits  in  the  Honse  of  Lords,  and  ad- 
verted to  all  the  authorities,  (See  1  Shaw  and  M'Lean'a  Ap* 
peal  Oues,  p.  441.)  But  as  the  mevious  conveyance  there  was 
in  conjunct  ^/sreai  only,  while  the  disposition  here. is  both  in 
liferent  and  iee.  It  follows,  a  fortiori,  that  the  destination  in  the 
present  instance  ought  to  carry  the  iee  to  t^e  wife. 
.  **  It  was  remarked  that  the  question  in  Forrester's  case  oc- 
curred on  a  provision  in  an  antenuptial  contract  of  marri^ge« 
while  the  claim  here  is  founded  on  a  conveyance  by  the  hysbsnd 
to  the  wife  long  after  the  ouirriage.  But  if  a  party  conveys  any 
property  or  right  Under  a  substitution  of  definite  techaical  Ita- 
porr  ia  hiw  sad  practice,  it  must  reeeive  edttt,  whatever  uMf 
pe  the  form  or  occasion  of  the  deed  in  which  ir  is  ipaerted. 

"  The  defenders  nrnde  ra£erenoe  to  a  tru^-deed  executed  by 
the  pursuer's  husband  subsequent  to  the  disposition  of  the  house, 
to  show  that  the  granter  must  have  understood  that  he  only 

Save  his  wife  a  liferent  of  the  house,  as  he  only  gives  her  and 
er  mother  a  liferent  of  the  furniture  ]  from  which  it  is  inferred 
that  he  never  would  have  restricted  her  to  a  Iflereot  aa  to  the 
moveabU  property,  if  he  had  believed  her  to  have  a  right  of  fee 
in  the  house  which  contained  it.  Bat  this  is  an  inferenee  tee 
remote  and  uncertain  to  shake  the  fixed  technical  oenatractioa 
of  a  formal  feudal  conveyance  plevioesly  eaeemted  by  the  hoe- 
band  ;  more  especially  as,  in  that  very  tmst-dtapositioni  he  eoa- 
firmed  the  right  to  the  house  which  he  had  before  given  to  tim 
pursuer.  Besides,  it  cannot  be  inferred,  even  from  hia  settle^ 
inent,  that  be  meant  to  place  the  house  and  furniture  exaeflvoa 
the  e&ms  footing,  as 'be  gave  a  re^rbionary  right  to  his  mother^ 
in-law,  Mrs  Cornwall,  to  uoe  the  furniture  in  case  of  Ina  wile'a 
predecease,  while  he  did  not  giVe  to  the  old  lady  any  interest  us 
any  event  in  the  house. 

"  As  this  is  a  question  brought  to  establish  the  porsoer'a 
title,  and  has  been  most  rsstottsWy  eeudueted  on  the  part  of 
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tli0  defendtirt,  the  Lord 
party." 

Both  parties  reclaimed — the  parraer  as  to  expensesy 
the  defenders  generally.    At  advising, 

Marshall^  for  defeaders,  admitted,  that  if  the  desti- 
nation in  question  had  occurred  in  a  marriage-contract^ 
the  judgment  of  the  LoihI  Ordinary  was  correct*  but 
arguedi  that  as  the  disposition  was  a  gratuitous  one  by 
the  husband  in  favour  of  the  wife,  from  whom  the  sub- 
jects did  not  flow,  and,  indeed,  nothing  6ame  by  her, 
it  was  different, — that  the  expression  *'  liferent'*  most 
receive  some  meaning  that  it  meant  a  mere  liferent  to 
ker,*-.-and  that  it  was  not  competent  to  throw  that  ex- 
pression oat  of  view  altogether,  as  the  Lord  Ordinary 
tad  done.  No  cases  were  to  be  found  of  a  similar 
l^iad  \  and  ajccordingly,  it  was  necessary  to  look  at  the 
iotentsMi  of  the  granter,  which*  it  was  argued,  was  to 
confer  nothing  but  a  liferent. 

The  CoqK  advised  the  ease  without  hearing  the  pur- 
suer^s  counsel. 

J^ord  Justice-  Clerk The  uie  of  the  word  liferent  appears 

to  me  to  strengthen  the  case  for  the  pursuer.  Tlte  destinatiou 
neant  that  the  UFereiit  was  not  to  he  altered  during  the  lives 
pf  aii|  of  the  parties,  but  that  when  the  death  of  any  of  tbeoa 
occurred,  the  survivor  was  to  have  the  fee.  I  cannot  think  now 
of  disturbing  the  distinct  law  and  understanding  of  such  cases 
by  looking  at  intention. 

Lord  Medwyn Tlierv  can  be  no  doubt  what  the  intention 

of  M'Farquhar  was,  and  that  he  meant  a  liferent  {  but  he  ought 
so  to  have  expressed  it  correctly  in  legal  phraseology;  and  the 
^i»eA  does  not  carry  it  into  effect.  I  agree  with  the  Loid  Ordi- 
nary. 

Lord  MoHcreiffi-Jl  am  of  the  mmt  opinion ;  but  I  really  do 
not  see  what  M*Farquhar*s  imeittion  1%  and  do  not  know  what 
It  was;  and  I  cannot  help  thinking  that  his  Intention  Is  just 
what  the  law  says  is  the  legal  meaning  of  the  conveyance,  and 
nothing  else.  He  may  hare  been  indiscreet  in  giving  too  much 
to  this  party,  and  forgotten  others ;  but  still  the  question  is, 
what  did  he  mean  by  this  deed?  And  after  the  expressions  of 
Mr  ErSkine,  and  the  case  of  Forrester  and  others,  I  cannot 
doabt  but  that  meanimg  is  correctly  found  by  the  Lord  Ordi- 
nary. 

Lord  Juttice-  CZerA.— I  am  clearly  of  opinion  the  interlocutor 
is  right  from  the  decisions.  The  destination  is  in  favour  of  the 
spouses  **  in  conjunct  fee  and  liferent,  and  to  the  survivor  and 
rheir  heirs."  The  expression  *'  conjunct  fee  and  liferent"  is  a 
▼ery  anomaloui  one,  and  one  which  has  never  yet  been  cleared 
pp.  It  seems  to  have  been  to  prevent  the  liferent  being  defeat- 
ed in  the  lifetime  of  parties ;  but  here,  on  the  death  of  one  of 
them,  it  must,  on  the  cases,  be  taken  as  operating  a  fee  to  the 
survivor ;  snd  there  is  nothing,  besides,  in  the  deed  to  show 
that,  on  survivance,  the  right  of  the  wife  was  limited  to  a  life- 
rent. I  agree  with  the  note  of  the  Lord  Ordinary  and  inter- 
locutor, and  am  wry  clear  that  we  cannot  now  disturb  the  de- 
'dsioos. 

Neave$  moved  that  the  pursuer  should  be  found  en- 
titled to  expenses.  She  had  been  compelled  to  bring 
the  action  to  defend  her  right  to  the  subjects,  which 
the  defenders  were  proceeding  to  adjudge* 

Lord  Moutreijf. — I  do  not  think  she  is  entitled  to  expenses. 
It  WIS  a  fctc  case  for  the  defenders  to  try. 

The  Other  Judges  concurred,  and  the  Court  tid- 
hered. 


f,C«ningba«e — Au,  Neavss;  J.  Stuart,  8.S.C., 

Agemi AlL  Marshall,  Macfitflane;  J.  PatteOp  W.S.,  Agents 

F.  ClgrL^lQS>.Y.  \ 


7thJfdy\M2. 
FiasT  DtviBioN (H.  B.) 

No*  248. — David  Fyffe  and  Othebs,  Pursmers^  v. 
JoHit  Hutchinson  Febousson,  Defender* 

Testament-^Process — Title— Foreign^  ^  Seottman  who  died 
domiciled  in  India,  bequeathed  "  to  D.  F.  and  hii  family  "  by  a 
will  execMted  there,  a  sum  lodged  in  the  hands  of  his  banikers  ai 
Calcntta,  The  executors  under  the  wilt  having  died  or  declined 
to  act,  the  children  of  D.  F.,  under  a  decree -dative  from  the 
Commissary  of  Edinburgh  as  executors  qua  legatees,  brought 
an  action  in  the  Court  of  Session  for  payment  of  the  legacy^ 
against  one  of  the  partners  of  the  bank  who  was  residing  in 
Scotland,  and  obtained  decree,  subject  to  the  condition  of  ^*pro» 
ducing  a  sufficient  title  in  their  persons  before  extract* — Held 
that  that  title  must  be  a  confirmation  of  the  decree^dative  which 
they  had  previously  obtained, 

Dr  Charles  FyflTe,  who  was  domiciled  at  Calcutta, 
died  there  in  1810,  leaving  a  will,  in  which  he  appoint* 
ed  Messrs  Fergiisson,  Fairlie  and  Company  his  execu- 
tors, and  bequeathed  whatever  might  be  realised  from 
the  sale  of  his  effects,  and  from  the  debts  due  to  him 
in  India,  "  to  David  Fyife,  Esq.  of  Drumgeith,  and 
bis  family."  A  considerable  sum  was  due  to  Dr  Fyffo 
at  the  time  of  his  death  by  the  house  of  Fairlie,  Fer- 
guson and  Company,  and  decree  has  been  pronounced 
against  the  defender,  John  Hutchinson  Fergusson,  who 
had  been  a  partner  of  that  company,  finding  him  liable 
to  David  Fyffe  and  Mrs  Elizabeth  Kerr  or  Fyffe,  sur- 
viving children  ^nd  representatives  of  David  Fyffe  of 
Drumgeith,  and  an  mich  having  right  to  the  sum  be- 
queathed by  Dr  Fyffe.  An  objection  to  the  pursuers' 
title  had  not  been -disposed  of;  and  accordingly,  when 
the  interlocutor  containing  the  above  decree  was  pro- 
nounced, the  following  reservation  was  inserted  in  it ; 
'<  The  pursuers  always  producing  a  sufficient  title  in 
their  persons  before  extract." 

The  defender  is  possessed  of  an  heritable  estate  in 
Scotland,  and,  several  years  before  the  actioil  was 
raised,  had  finally  left  Calcutta  and  returned  to  this 
country. 

The  firm  of  Fairlie,  Fergusson  and  Company  had 
also  been  dissolved,  and  the  executors  appointed  by 
Dr  Fyffe's  will  had  either  died  or  declined  to  act.  The 
pursuers  accordingly  set  forth  this  last  fact  in  their 
sumnlons,  and  also,  that  as  the  only  surviving  members 
of  David  Fyffe's  family,  they  were  "  entitled  in  their 
own  right,  and  as  representing  their  said  deceased  fa- 
ther, to  payment"  of  the  sum  due  by  Fairlie,  Fei^s- 
son  and  Company  to  Dr  Fyffe.  The  pursuers  a^r- 
wards,  in  the  course  of  preparing  the  record,  produced 
a  decree-dative  by  the  Commissary  of  Eiiinburgh,  de- 
cerning them  executors  qua  legatees  to  Dr  Fyffe.  The 
question  to  be  determined  now  was,  what  was  ^*  the 
sufficient  title  in  their  persons"  which  the  pursuers 
were  bound  to  produce? — the  defender  contending 
that  it  could  only  be  a  confirmation  by  the  Commissary 
of  Edinburgh  of  the  decree-dative,  which  in  fact  con- 
stituted their  only  title  to  pursue, — and  the  pursuers, 
again,  contending  that,  instead  of  taking  out  a  confir- 
mation, which  would  of  course  make  them  liable  for 
the  legacy  duty,  it  would  be  sufl&cient  for  them  to 
prove  the  will  in  India,  where,  at  the  time  of  the  tes- 
tator^s  death,  both  he  and  his  debtor  resided. 

The  Lord  Orditianr  ordered  minutes  of  debate,  and 
made  avizandum  to  the  Lords  of  the  First  Division. 
At  advising, 
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Lord  President — It  appears  to  me  that  this  defender  is  en- 
titled to  demand  that  the  pursuers  shall  confirm  before  extract. 
Tbe  shape  of  the  proceedings  leads  to  this  conclusion.  If  the 
pursuers  had  raised  the  action  in  another  character,  the  case 
might  hare  been  different.  But  they  have  pursued  as  executors 
qua  legatees.  That  is  a  solution  of  the  difficulty.  Tbe  defender 
is  entitled  to  insist  that  they  shall  complete  their  title  by  a  con- 
firmation. It  is  said  that,  because' tbe  deceased  died  in  India, 
the  defender  is  to  be  satisfied  with  some  proceeding  there  which 
is  not  explained.  But  what  has  he  to  do  with  these  proceedings  ? 
He  must  pay  in  safety ;  and  that  can  only  be  by  tbe  pursuers  ob- 
taining their  title  completed  by  tbe  well-known  form  of  confir- 
mation. Reference  has  been  made  by  tbe  pursuers  to  some 
English  cases ;  but  I  do  not  think  that  they  at  all  apply.  They 
seem  to  ka%*e  related  to  the  question  whether  duty  was  payable 
or  not  ?  But  with  that  we  have  no  concern  here.  Tbe  present 
is  entirely  a  question  of  title.  I  dare  say  the  defender  would 
he  well  enough  pleased  that  the  pursuers  should  not  be  obliged 
to  pay  duty ;  but  he  has  a  right  to  insist  that  they  have  a  good 
title. 

Itord  Gillies  concurred. 

Lord  Mackenzie^^l  am  much  of  the  same  opinion,  though 
the  matter  is  not  very  clear.  One  thing,  however,  is  clear,  that 
the  defender  must  have  a  certain  title  made  up  in  the  party 
to  whom  he  is  to  pay.  Is  such  a  title  now  offered  ?  If  confir- 
mation in  Scotland  were  offered,  I  should  have  no  difficulty,  be- 
cause the  defender  himself  consents  to  take  that.  But  the  ques- 
tion is,  whether  what  is  now  offered  is  sufficient  ? — What  is 
offered  ?  It  would  be  difficult  to  answer  that.  Some  not  very 
specific  authority  to  be  obtained  in  India ;  and  it  is  said  that 
the  English  decisions  show  this  to  be  sufficient.  But  I  am  not 
sure  of  that.  It  is  clear  to  roe,  under  those  decisions,  that  if  a 
party  die  in  India  leaving  debtors  there  liable  to  him,  and 
if  authority  be  obtained  by  his  executors  from  the  proper  autho- 
rity in  India  to  uplift  the  funds,  but  these  debtors  subsequently 
leave  India,  then  they  may  be  sued  in  England  without  the 
necessity  of  obtaining  administration  or  probate  over  again. 
That  seems  the  result  of  the  English  decisions ;  and  I  own  I  see 
no  reason  why  the  same  rule  should  not  prevail  in  Scotland. 
But  tbe  present  case  is  different.  Although  the  testator  died 
in  India,  and  although  he  had  debtors  liable  to  him  there,  no 
authority  was  obtained  in  India  to  levy  tbe  debts.  In  the  mean 
time  the  debtor  has  left  India  and  come  to  Scotland.  Now,  I 
do  not  think  that  the  cases  quoted  show  it  to  be  clear  that,  in 
such  a  situation  of  matters,  either  an  authority  can  be  obtained 
in  India  to  recover  the  debts ;  or  that,  though  obtained,  the  au- 
thority would  be  good  in  England.  If,  under  that  law,  it  were 
quite  clear  that  the  authority  to  be  obtained  in  India  would  be 
good  ill  England,  I  might  be  inclined  to  think  that  it  afforded 
strong  authority  for  adopting  the  same  rule  in  Scotland,  seeing 
no  grounds  for  a  different  practice  in  the  two  countries.  But  I 
am  not  satisfied  there  is  such  practice  in  England,  and  a  fortiori 
think  we  cannot  hold  it  as  a  clear  and  safe  point  in  the  law  of 
Scotland. 

Ijord  Fullerton  concurred. 

The  Court  pronounced  the  following  interlocutor : 
'*  Find  that  tbe  pursuers,  before  extract,  must  produce,  as  a 
title  to  the  debt  decerned  for,  a  confirmation  in  their  favour  by 
the  Commissary  of  Edinburgh,  as  executors  qua  legatees  to  the 
deceased  Dr  Fyffe :  Find  the  defender  entitled  to  the  expense 
of  this  part  of  the  discussion,  and  remit  the  account,"  &c. 

Lord  Ordinary^  Murray. — Act,  H.  Robertson  ;  Pearson  and 
Robertson,  W.S.,  ^^e/i/8. — Alt.  Marshall;  Hunter,  Campbell 
and  Co.,  Agents B.  Clerk [H.B.J 

7th  Jufy  1842. 

First  Division. — (H.  B.) 

No.  249. — Robert  Auld,  Pursuer^  v.  Abchibald 
AiKMAN  and  Others,  (Aikman's  Trustees),  De^ 
fenders. 

Prescription,  Triennial — CtreumstoHces  in  which  the  triennial 

prescription  held  not  to  appfy, 

Robert  Auld,  writer  in  Edinburgh,  brought  an  ac- 


tion against  Archibald  Aikman  and  others,  trustees  of 
his  father-in-law,  the  late  James  Aikman,  who  died  in 
January  1837,  concluding  for  payment  of  the  following 
accounts,  or  their  taxed  amount, — 1^^,  £13.  15.  7.,  a 
business  account  from  31st  December  1832-15th  Janu- 
ary 1834  ;  2ii,  £54.  15. 3.,  a  business  account  from  6th 
August  1832^th  July  1836  ;  3d,  £S6.  16.  4^.,  a  busi- 
ness account  from  19th  December  1833-24th  Novem- 
ber 1835. 

The  defenders  admitted  that  the  accounts  had  not . 
been   paid  by  them,  but  denied  resting-owing,   and 
pleaded  inter  alic^  that  the  accounts  were  prescribed. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor: 

"  l^th  February  1842 The  Lord  Ordinary  having  heard 

parties,  and  considered  the  process — Sustains  the  plea  of  pre- 
scription, but  allows  the  pursuer  to  prove  the  debt  by  the  writ 
or  oath  of  the  defenders. 

*'  Note — After  the  three  years  are  out,  the  burden  of  prov- 
ing the  debt  by  tbe  writ  or  oath  of  the  debtor  is  laid  by  tbe  ex- 
press words  of  the  Act  on  the  pursuer.  Tbe  proof  of  the  debt 
necessarily  implies  the  proof  both  of  its  constitution  and  of  its 
subsistence.  But  where  judicial  admissions  are  made  that  are 
decisive,  it  has  been  held  that  the  oath,  being  in  such  a  case, 
wbere  perjury  is  not  permitted,  a  mere  ceremony,  may  be  dis- 
pensed with  as  superfluous. 

*'  Tbe  three  years  were  not  oat  here  when  the  original  al- 
leged debtor  died,  so  there  is  no  presumption  of  payment  by 
him,  and  there  is  a  mutual  admission  in  the  defences  that  pay- 
ment  has  not  been  made  by  the  defenders.  So  far  tbe  case  is 
clear. 

**  But  there  is  nothing  that  the  Lord  Ordinary  can  recognise 
as  an  admission  by  them  of  the  constitution.  All  that  they  say 
of  it  is,  that  they  have  no  personal  knowledge  of  it.  Now  sup- 
pose that  they  had  sworn  this.  An  original  party*s  professing 
ignorance  may  be  often  unavailing,  because  it  maybe  incredible. 
But  representatives  stand  in  a  quite  different  situation ;  and  the 
point  is,  whether  their  sweating  that  they  know  nothing  about 
the  constitution  is,  in  law,  a  sufficient  admission  of  the  constitu- 
tion to  entitle  a  pursuer  to  say  that  he  has  proved  this  part  of 
the  case  by  the  oath  of  his  adversary? 

*'  The  pursuer  refers  to  a  great  many  cases,  in  which  he  sara 
that  admissions  or  depositions  the  same  in  substance  as  what  oc- 
cur have  been  held  sufficient  by  the  Court.  The  Lord  Ordinary, 
after  a  careful  examination  of  the  reports,  cannot  concede  that 
this  is  the  fact.  They  were  all  necessarily  circumstantial  (;a$es. 
And  the  pursuer,  before  he  can  prevail  here,  must  distinctly  face 
and  maintain  the  general  proposition  tbat  a  credible  declaration 
of  ignorance  of  the  constitution  is,  under  the  Statute,  proof  of  the 
constitution  by  the  debtor's  oath,  even  where  the  debtor  is  hot 
a  representative. 

'*  If  it  be,  the  law  is  in  an  odd  state.  An  heir  is  an  infant 
when  his  father  dies.  Thirty  years  afterwards  an  action  is 
brought  against  him  for  payment  of  a  debt  said  to  be  due  by  his 
ancestor,  and  reference  is  made  to  his  oath.  He  swears,  truly, 
that  if  the  debt  ever  existed,  it  still  subsists,  because  he  never 
paid  it;  but  that  its  ever  having  existed  he  knows  nothing 
about.  According  to  the  pursuer,  this  ignorance  not  being  a 
denial  of  the  debt,  proves  its  original  constitution ;  and  in  this 
way  any  pursuer  may  establish  anv  debt  which  he  is  pleased  to 
claim,  provided  he  selects  for  his  defender  a  necessarily  ignorant 
representative.  Or  he  has  only  to  rear  up  a  claim  so  entirely 
fictitious  that  an  heir  cannot  possibly  have  paid  it,  or  have  even 
heard  of  it ;  and  the  combination  of  the  two  facts,  viz.,  of  non- 
payment and  of  ignorance,  establish  the  pursuer's  case  under  the 
statutory  reference. 

"  The  Lord  Ordinary  can  discover  no  authority  for  such  a 
principle." 

The  pursuer  reclaimed,  and  the  Court  pronounced 
the  following  interlocutor :  %*'* 

"  Recal  the  interlocutor  reclaimed  against,  and  dnd  that,  in 
the  circumstances  of  the  case,  the  plea  of  prescription  pleaded 
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doet  not  apply ;  quoad  vltra,  remit  tlie  cause  back  to  tbe  Lord 
Ordinary  to  proceed  as  to  bim  shall  seem  just ;  farther,  find 
neither  party  is  entitled  to  expenses  up  to  this  date.*' 

Lord  Ordinary^  Cockburn Act.  Crawford ;  John   Cullen, 

W.S.,  Agent Alt,  Inglis;  A.  andC.  Douglas,  W.S.,  Agents, 

— N.  C/<rrA.— I  H.B.] 


8ih  July  1842. 
First  Division. — (H.  B.) 

No.  250. — Alexander  and  William  Goldie,  (Jifrs 
lloggan  or  Smith's   Trustees),  PursuerSy  v.   Miss 
Jean    Goldie   atid  Others,   (Representatives   of 
Messrs  Goldie  and  Threshie)^  Defenders, 

Agent  and  Ctient — Rpsponsibilfty — Reparation — Consequential 
Damage — Terce — A  widow^  who  had  repudiated  a  postnuptial 
contract  which  she  had  accepted  in  lieu  of  her  legal  claims,  and 
been  served  to  her  terce,  having  brought  an  action  of  damages 
against  agents  whom  her  husband  had  employed,  several  years 
before  his  marriage,  to*  infeft  him  in  certain  lands^  because  an 
erasure  in  the  instrument  ofsasine  had  proved  fatal  to  the  in- 
feftment,  and  so  excluded  the  terce,  the  agents  were  assoilzied, 

Mr  Smith  of  Land,  employed  Messrs  Goldie  and 
Tlireshie  (not  his  ordinary  agents),  to  pass  infeftment 
for  bim  in  the  lands  of  Monygryle,  Pointfoot  and  others, 
which  he  had  previously  purchased.  The  date  of  the 
sasine  is  1803.  In  1807,  Mr  Smith  married  Miss  Eliza- 
beth Hoggan.  There  was  no  antenuptial  contract,  but 
in  1813,  a  postnuptial  contract  was  executed,  by  which 
Mrs  Smith  accepted  of  £200  of  principal,  and  an  an* 
nuity  of  £25  in  lieu  of  terce.  Mr  Smith  died  in  1827, 
in  embarrassed  circumstances;  and  Mrs  Smith  having 
repudiated  the  contract,  and  recurred  to  her  legal 
claims,  was  served  to  her  terce.  A  ranking  and  sale 
bad  previously  been  brought  of  Mr  Smith's  estate;  and 
the  common  agent  objected  to  the  claim  of  terce,  as  re- 
gards the  lands  of  Monygryle,  Pointfoot  and  others,  on 
the  ground  that  Mr  Smith  was  not  validly  seised  in 
them,  in  consequence  of  the  word  *'  three"  in  tlie  date 
of  the  Christian  era  (1 803)  being  written  in  the  instru- 
ment of  sasine  on  an  erasure.  The  objection  having 
been  sustained,  both  by  the  Court  of  Session  and  House 
of  Lords,  Mrs  Smith  brought  an  action,  insisted  in  after 
her  death  by  her  trustees,  in  which,  on  the  narrative, 
that  in 

*'  consequence  of  this  decision,  tbe  purituer's  said  husband  had 
never  been  validly  infeft  and  seised  in  the  said  lands,  as  he 
ought  to  have  been,  by  the  said  Thomas  Goldie  and  Robert 
Threshie;  and  thereby  tbe  pursuer  has  lost  her  claim  to  a  terce 
of  the  rents  of  tbe  said  lands  of  Monygryle  and  Pointfoot,  and 
has  incurred  further  loss  and  expenses  in  trying  the  validity  of 
the  said  instrument  of  sasine,  and  in  endeavouring  to  make 
effectual  her  said  claim  as  aforesaid :  That  the  said  instrument 
of  sasine,  founded  on  by  the  pursuer  in  her  claim  above  men* 
tiuned,  having  been  prepared,  in  manner  above  mentioned,  by 
the  said  Thomas  Goldie  |ind  Robert  Threshie,  as  the  law-agents 
or  conveyancers  of  the  pnrsuer*s  stiid  husband,  under  his  ero- 
ployroeot,  of  which  employment  they  accepted,  and  for  which 
they  were  paid  their  full  professional  charges  and  expenses,  as 
above  mentioned,  they  were  legally  responsible  for  tbe  exercise 
of  due  professional  skill  and  care  in  taking  tbe  sstd  infeftisent, 
and  in  expeding  and  recording  tbe  said  instrument  of  sasine,  snd 
were  bound  to  have  duly  snd  validly  infeft  and  seised  tbe  said 
deceased  Alexander  Smith  in  tbe  said  lands  of  Monygryle  and 
Pointfoot :  That  tbe  said  Thomas  Goldie  and  Robert  Tbresfaie, 
however,  culpably  failed  or  neglected  so  to  do,  inasmuch  as  tbe 
said  instrument  of  sasine,  as  prepared  by  ibero,  was  vitiated  and 
erased  in  substantialibus  in  that  part  thereof  which  expressed  its 
dale ;" 

she  concluded  against  the  representatives  of  Messrs 


Goldie  and  Threshie  for  payment  of  the  sum  of  £2000 
Sterling,  or  such  other  sum,  less  or  more,  as  shall  be 
ascertained  to  be  the  amount  of  the  loss,  injury  and 
damage  sustained  by  the  pursuer  in  the  premises,  in- 
cluding the  expenses  incurred  by  her  in  endeavouring 
to  establish  her  said  claim  of  terce,  and  in  resisting  the 
objections  stated  to  the  validity  of  the  foresaid  instru- 
ment of  sasine. 

Pleaded  for  the  pursuers — 1 .  As  it  was  in  conse- 
quence of  culpable  neglect,  or  want  of  professional  skill 
or  diligence  and  attention  on  the  part  of  Messrs  Goldie 
and  Threshie,  as  Mr  Smith's  agents,  that  the  instrument 
ofsasine  was  adjudged  to  be  null  and  void,  and  the  widow 
deprived  of  her  terce  of  the  lands  of  Monygryle  and 
Pointfoot,  the  defenders,  as  the  representatives  of  Messrs 
Goldie  and  Threshie,  are  liable  in  reparation  of  the  loss 
and  damages  sustained  by  the  widow,  in  terms  of  the 
conclusions  of  the  summons.  2.  Mr  Smith's  widow  had 
a  sufficient  title  and  interest  to  institute  and  follow  out 
the  present  action ;  and  her  title  and  interest  have  been 
validly  assigned  to  the  pursuers  by  her  trust-settlement. 
3.  The  grounds  of  action  set  forth,  are  both  relevant 
and  sufficient  to  support  the  conclusions  of  the  sum- 
mons. 4.  The  defenders  are  not  entitled,  either  as 
matter  of  fact,  or  in  point  of  law,  to  plead  communis 
error  in  justification  of  the  neglect,  or  want  of  profes- 
sional skill  or  attention  on  the  part  of  Messrs  Goldie 
and  Threshie,  to  the  effect  of  eluding  liability  for  the 
present  claim.  5.  As  Mrs  Smith  did  not  validly  re- 
nounce, and  did  not  receive  any  consideration  or  equi- 
valent for  her  right  of  terce,  she  is  in  no  respect  pre- 
cluded from  seeking  reparation  from  the  defenders  of 
the  loss  sustained  by  her  as  libelled.  6.  It  is  res  judi*- 
eata  by  the  judgment  of  the  Court,  pronounced  on 
1 8th  January  1 834,  in  the  process  of  ranking  and  sale, 
that  Mrs  Smith  was  not  barred  from  claiming  terce  out 
of  the  estate  of  her  late  husband  by  the  postnuptial  con- 
tract between  them,  which  is  now  founded  on  by  the 
defenders,  and  as  that  process  and  the  steps  in  it,  were 
regularly  intimated  to  the  defenders'  agent,  this  plea 
is  competent  and  available  to  the  pursuers  in  this  pro- 
cess. 

P/ea^ecf  for  the  defenders — I.  A  claim  for  repara- 
tion against  a  professional  man  for  negligence  or  want 
of  skill,  is  competent  only  to  his  employer,  who  alleges 
that  he  is  directly  injured  thereby ; — the  liability  on 
which  such  claims  are  founded  arising  solely  from  the 
implied  terms  of  the  contract  between  the  employer  and 
the  person  employed.  The  pursuers'  constituent,  there- 
fore, not  being  the  employer  of  Messrs  Goldie  and 
Threshie,  they  have  do  title  to  insist  in  the  conclusions 
of  this  action.  2.  The  pursuers  have  not  libelled  any 
relevant  or  sufficient  grounds  of  action,  in  respect  that 
the  parties  represented  by  the  defenders  were  respon- 
sible to  no  one  but  their  employer  for  their  professional 
diligence  and  skill,  and  are  not  liable  to  third  parties 
for  the  consequences  of  the  blunder  or  neglect  alleged. 
3.  In  the  circumstances  of  the  case,  and  in  respect  of 
the  communis  error  prevalent  among  the  conveyancers 
of  Scotland,  the  omission  or  neglect  alleged  was  ex- 
cusable, and  affords  no  sufficient  ground  to  any  party 
for  a  claim  of  reparation.  4.  The  late  Mrs  Smith 
having,  for  a  valuable  consideration,  validly  and  effec* 
toally  renounced  and  surrendered  her  legal  rights  as 
widow,  and  particularly  her  right  of  terce,  could  suffer 
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no  damage  from  any  alleged  profeasional  negligence 
through  which  the  subject  of  the  terce  was  diminished, 
or  the  grounds  of  this  claim  of  terce  otherwise  compe- 
tent to  her  being  destroyed. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  Stk  March  1842 The  Lord  Ordinary  having  resumed  con- 
sideration of  the  record  in  this  case,  with  the  revised  cases  and 
writs  produced,  and  whole  process.  Sustains  the  first,  second,  and 
fourth  defences  urged  for  the  defenders,  and  assoilzies  them 
from  the  whole  conclusions  of  the  action :  Finds  them  entitled  to 
eipenses,  at  the  same  may  be  taxed  by  the  auditor,  and  decerns. 

**  Note, — This  is  an  action  brought  by  the  assignees  of  Mrs 
Smith,  widow  of  Mr  Smith  of  Land,  against  the  representatives 
of  Messrs  Goldie  and  Threshie.  writers  in  Dumfries,  who  were 
employed  by  her  husband  to  pass  infefrment  for  him  in  certain 
lands  which  he  had  previously  purchased.  The  summons  con- 
cludes for  damage  said  to  have  been  sustained  by  Mrs  Smith, 
from  a  mistake  committed  in  extending  the  instrument  of  sasine 
on  that  occasion,  which,  in  consequence  of  an  eragure  of  the 
date,  was  found,  both  by  this  Court  and  the  House  of  Lords, 

to  vitiate  the  instrument See  Shaw,  13,  p.  461,  and  1  Robio- 

aon's  Appeal  Cases,  p.  173. 

**  The  pursuers*  plea  ia,  that  their  predecessor's  husband  was 
thereby  found  to  be  uninfeft  in  the  lands,  whereby  his  widow 
was  deprived  of  her  terce  over  them,  and  to  that  extent  they 
seek  reparation  from  the  law-agents  who  expede  the  sasine. 
This  question  is  argued  in  papers  of  great  ability  on  both  sides; 
but  the  Lord  Ordinary  is  of  opinion,  that  it  would  be  going  im- 
measurably farther  than  the  law  has  ever  yet  gone,  to  hold  the 
agents  liable,  under  the  circumstances  of  the  present  case,  to  the 
party  now  suing  them. 

*"  It  is  assumed  in  the  argument  of  the  pursuers,  that  when  a 
law-agent  is  employed  to  prepare  a  settlement,  which  is  render- 
ed inoperative  ^om  a  professional  blunder,  he  is  liable  to  the 
disponees  or  legatees  for  every  loss  which  they  sustain  by  the 
nullity  of  the  deed.  Taking  that  for  granted,  the  pursuers 
allege,  that  the  widow's  claim  here  was  analogous ;  that  she 
was  entitled  to  rely  on  the  validity  of  her  husband's  in feftments 
as  the  measure  of  her  terce  ;  and  has  right  to  reparation  for  any 
error  in  his  sasines  by  which  her  right  was  diminished. 

**  Now,  with  regard  to  the  general  doctrine  relied  on  by  the 
pttrtaers,  if  it  bad  appeared  at  all  sufficient  to  rule  the  present 
case,  the  Lord  Ordinary  would  have  felt  it  his  duty  to  examine 
the  authority  ou  which  it  rests  (if  it  be  generally  recognised), 
and  the  limitations  under  which  it  most  be  received  in  practice. 
But  the  specialties  of  the  present  case,  it  is  thought,  present  in- 
superable difficulties  against  the  claim  of  the  widow,  which  dis- 
tinguish her  claim,  both  in  its  circumstances  and  in  the  prin- 
ciple by  which  the  decision  must  be  governed,  from  any  other 
to  which  it  has  been  auimilated. 

**  Ut,  This  ia  a  case  otinlettaqf,  and  the  error  in  the  sasine 
created  do  damage  whatever  to  the  agent's  employer.  No  loss 
accrued  to  Mr  Smith,  to  whom  the  sasine  was  to  be  given. 
The  nullity  of  the  sasine  did  not  deprive  him  of  the  lands,  the 
value  of  which  were  made  available  for  his  debts  at  his  death, 
fiven  If  Mr  Smith  himself,  therefore,  bad  sued  the  agents  in  bis 
life  for  reparation  of  the  error,  he  could  have  obtained  nothing 
but  a  new  and  more  correct  sasine,  which  hd  never  asked. 

*'  But  when  professional  errors  or  omissions  occur,  from 
which  the  employer  sustains  no  loss,  and  claims  none  during  his 
life,  there  is  no  example  of  an  heir  or  executor,  as  the  case  may 
be,  in  an  intestate  succession,  being  allowed  to  prosecute  a  claim 
for  their  indirect  or  consequential  damage  in  respect  of  their 
disappointment  or  loss  in  the  transmission  of  the  succession. 
Take  the  case  of  an  agent  desired  to  purchase  aii  estate,  and 
omitting  to  do  so,  or  to  attach  another  estate  by  diligence,  and 
convert  the  security  into  money,  the  agent's  omissions  very 
plainly  affect  the  succession  between  heir  and  executor,  but  it 
Is  thought  that  an  action  of  damages  by  either  agaii^st  the  law 
agent  would  not  be  diaintatnable.  In  fact,  if  claims  for  6pnse- 
quential  damsge  were  sustained  in  <bese  and  similar  easesagatnse 
law-sgents,  their  responsibility  woidd  be  at  once  ioadcttlable 
and  iaierminable. 


"  2<f,  It  ia  admitted  that  the  agenta,  whose  representatives  are 
now  sued,  stood  in  no  relation  of  responsibility  to  Mrs  Smith, 
either  at  the  date  of  the  §aume  or  at  any  subsequent  period.  The 
sasine  was  passed  in  1803 ;  but  Mrs  Smith  was  not  married  to 
her  husband  till  1 807.  And  on  that  occasion  she  neither  em- 
ployed nor  got  any  advice  from  Goldie  and  Threshie.  She  was 
married  without  any  provision  by  antenuptial  contract ;  and 
though  it  is  insinuated  that  she  relied  on  enjoying  her  legal 
rights,  she  cannot  be  allowed  to  plead  that  she  trusted  to  her 
husband's  infeftments  without  employing  an  agent  to  inspect 
them.  If  bhe  had  done  so,  and  if  he  did  not  detect  the  error, 
her  dalm,  upon  the  principle  assumed  in  this  action,  would  have 
lain  against  him  and  not  against  the  agents  who  expede  the 
sasine  for  her  husband,  ifeare  brfore  the  marriayet  and  without 
any  reference  thereto.  The  claim  would  be  far  less  plausible 
than  that  of  a  purchaser  claiming  damages  from  the  eeiUre 
agent  for  a  blunder  in  the  title,  which  it  has  been  repeatedly 
found  does  not  lie  against  the  latter,  at  the  instance  of  a  pur- 
chaser who  never  employed  him.  On  the  other  hand,  if  fiira 
Smith  employed  no  agent  to  ascertain  the  state  of  her  future 
husband's  property  and  titles,  then  she  cannot  plead,  thar«  on 
entering  into  the  marriage,  she  trusted  to  an  infeftment  of  her 
husband's  of  which  she  was  ignorant.     But, 

"  3J,  The  ckim  of  Mrs  Smith  is  still  more  excluded  in  the 
present  instance  by  the  consideration,  that  t-be  husband,  long 
after  the  marriage,  indicated  a  clear  intention  that  neither  ibis 
nor  any  other  infeftment  was  meant  or  desired  by  him  to  sub- 
sist in  his  person,  in  security  of  his  widow's  right  of  teree.  The 
widow's  prospect  of  terce  is  notoriously  defeasible  in  many  ways. 
The  husband  may  sell  the  lands,  or  remain  uninfeft  if  he  chooses, 
or  convert  his  property  into  heritable  bonds,  or  he  and  his  wife 
may  enter  into  a  conventional  agreement  to  discharge  the  teree 
in  respect  of  another  provision.  It  is  admitted  that  Mr  and  Mrs 
Smith  took  the  latter  course  here.  In  1813  tbey  entered  into 
a  postnuptial  contract^  whereby  she  accepted  of  £25  per  annum, 
and  £200  Sterling  of  principal  in  lieu  of  teree.  It  appear?, 
however,  that  she  repudiated  that  contract  after  his  death,  and 
claimed  and  got  a  terce  from  lands  to  which  her  husband's  title 
was  unehallengeabte ;  and  it  is  not  alleged  that  she  did  not 
thereby  get  more  than  £25  per  annum,  even  exdusiire  of  flm 
lands  comprehended  in  the  erroneous  sasine.  Be  that  m  it  may, 
the  argument  deducible  from  that  postnuptial  contract  in  tbe 
present  question  is  obvious.  Had  any  party  pointed  out  tbe 
error  of  the  sasine  now  libelled  on  to  the  hutitand  during  his 
life,  and  suggested  Its  rectification  in  relation  to  his  widow's 
legal  claims,  it  is  neeessarily  presumable  that  he  would  have 
declined,  as  the  passing  of  a  more  correct  sasine,  in  tbe  case 
supposed,  would  have  held  out  an  encouragement  and  induce- 
ment to  bis  wife  to  revoke  the  contract,  and  thus  to  seek  an 
enlargement  of  her  provisions,  which  they  had  mutually  fixed, 
and  which  he  never  indicated  ang  intention  to  increase.  The 
present,  then,  is  a  claim  by  a  widow,  founded  on  an  error  in  a 
sasine  of  her  husband's,  which  he  not  only  never  objected  to, 
but  which  it  is  clear,  from  a  deed  under  his  hand,  that  it  would 
have  been  contrary  to  his  interest  and  presumed  wish  to  rectify, 
had  it  been  founded  on  or  brought  into  view  during  his  life 
with  reference  to  his  widow's  claims.  On  this  ground  alone, 
it  is  apprehended  that  the  present  action  is  quite  untenable. 
And  in  every  view  it  is  thought  that  the  claim  now  urged  in 
right  of  the  widow  is  not  maintainable  on  any  l^gal  or  equitable 
principles  applicable  to  the  case." 

Mrs  Smith's  trustees  reclaimed.    At  advisingt 

Lord  Prendemi, — On  oonsideration,  I  have  come  to  the  eon- 
elusion,  that  the  claim  now  insisted  on  in  mime  of  tbe  original 
pursuer,  Mrs  Smith,  eannot  be  sustained ;  and  I  eoocor  with 
the  Lord  Ordinary  in  the  views  be  has  expressed. 

Keeping  in  view  tbe  various  decisibris  that  have  been  pro- 
nounced as  to  the  nature  and  extent  of  the  liability  of  agenta 
and  other  professional  men,  and  attending  to  the  whole  divum- 
stanoes  of  the  case,  I  agree  with  the  Lord  Ordinary  in  thitiWing, 
that  to  sustain  thjs  datm  would  be  to  carry  the  responsibility 
of  thMefendert,  now  represented  before  us,  to  afar  greater 
length  thtfi  has  been  done  In.  any  other  esse  of  which  I  am 
aware. 

1.  It  is  imposslUe  to  deiiy  thst  ths  islsio)  is  rctttd  on  the 
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ponM<|iienti«l  damaget  tbat  are  said  to  bare  ariaen  to  Mrs  SoDitb, 
from  the  defect  that  waa  discovered  in  her  late  buaband'a  satine 
in  the  lands  in  question  i  and  it  cannot  he  disputed,  that  conse- 
quential or  remote  damages*  as  arising  out  of  any  act  complained 
of,  are  no  favourites  of  the  law,  and  are  not  to  be  sustained. 

2.  Admitting  the  correctness  of  the  judgment  as  to  the  defect 
of  the  saline  of  1803,  it  is  manifest  that  the  agents  in  question, 
who  were  employed  by  the  late  Mr  Smith  to  complete*  his  pur* 
chase  to  the  lands  in  question,  never  were,  directly  or  indirectlyi 
employed  by  Mrs  Smith,  who  waa  not  in  fact  married  for  four 
years  afterwards,  and  may  never  have  been  seen  by  her  future 
husband  before  the  purchase.  At  any  ratCi  a  wife,  whatever 
her  legal  claims  on  bis  estate  and  effects  may  be,  cannot  be 
viewed  as  the  heir  or  successor  of  her  husband,  thoiigh|  in  the 
event  of  his  death,  she  has  legally  secured  to  her  a  right  of  terce 
in  the  third  of  the  estate  in  which  he  stood  infeft  ai  his  death. 
Over  that  eatate  the  husband  retained  full  power,  and  conti* 
nued  entitled  to  sell  and  diapose  of  it  down  till  the  hour  of  hia 
death,  and  no  process  of  inhibition  or  otherwise  could  be  adopted 
against  him  by  his  wife,  with  the  view  of  securing  the  right  of 
terre.  An  obligation  by  a  father  in  his  son's  marriage-contract, 
gives  a  claim  to  his  widow  directly,  ex  eontradu,  and  is  not 
parallel  to  the  present  case.  Mrs  Smith's  situation  was  totally 
dilTerent,  therefore,  from  that  of  an  heir,  who  may  have  right  to 
▼indicate  a  claim  of  dasMgea  that  existed  in  the  person  of  bis 
predeoeiaor,  in  consequence  of  the  negligence  or  unskilfulness 
of  his  professional  agents. 

3.  Mrs  Smith,  in  regard  to  her  claim,  in  consequence  of  the 
defect  in  the  sasSne  in  question,  was  in  no  respect  the  assignee 
of  her  husband,  so  as  to  be  able  in  that  capacity  to  follow  up 
hia  claim  against  his  agents.  This  is  the  circumstance  on  which 
the  case  of  Goldie,  so  much  relied  on  by  the  pursuer  as  one 
directly  in  their  favour,  ha4 evidently  turned,  as  the  wife*a  claim 
of  damage  for  the  lose  of  her  fuM  reiidm  was  expressly  made, 
under  a  direct  assignation  by  her  husband  in  her  favour,  of  the 
very  tight  which  an  agent  employed  to  make  it  effectual  bad 
utterly  neglected.  How  very  different  the  present  case  is  from 
that  one,  it  is  unneeessary  to  point  out.  And  when  we  again 
look  to  the  particular  circumstances  that  took  place  under  the 
postnuptial  contract  between  Mr  and  Mn  Smith,  clearly  indi* 
eating  that  he  never  intended,  or  even  contemplated,  that  she 
was  to  be  benefited  by,  or  was  likely  to  have  any  interest  in 
any  sasine  as  creating  a  right  of  terre,-— we  have,  in  fact,  no* 
thing  to  create  the  l^Iief  that  even,  if  aware  of  the  defect  in 
the  sasine  in  question,  Mr  Smith  could  ever  have  intended  that 
his  wife  should  avail  herself  of  it.  Had  there  been  any  thing 
like  a  deed  or  writing  bearing  that  Mr  Smith  bad  abstained 
from  making  any  postnuptial  provisions  for  bis  wife  in  the  event 
of  ber  surviving  him,  as  he  relied  on  her  being  sufficiently  pro* 
vtded  by  her  legal  right  of  terce,  it  might  have  been  maintained 
that  this  amounted  to  an  assignation  of  all  claims  that  he  might 
himself  possess  against  his  agents  for  the  due  completion  of  his 
sasine.  The  very  contrary  of  this  is,  however,  manifested  by 
the  postnuptial,  contract  whtcb  Mr  Smith  actually  executed. 

I  cannot,  therefore,  find  grounds  for  sustaining  the  present 
claim.  Mr  Smith  himself  could  only  have  called  on  his  agents 
to  gfve  him  a  new  and  valid  sasine  had  he  discovered  the  de* 
feet ;  but,  in  fact,  he  himself  suffered  no  injury  whatever,  as  he 
held  bis  estate  till  bis  death,  and  it  was  then  divided  among  his 
creditors. 

In  regard  to  a  claim  of  jtu  reUeUe,  a  widow  aurely  could  not 
raise  an  action  againat  her  deceased  husband's  manager  or  factor, 
for  bis  having  negleeted  to  collect  or  accumulate  his  moveable 
estate,  in  consequence  of  which  her  claim  oiju$  reiidm  was  so 
fiir  Bwnifestly  diminished. 

Lord  OiiUen  concurred. 

Lord  MackemzU. — I  am  of  the  same  opinion.  Any  right  to 
sue  for  daflsage  occasioned  by  the  defect  in  the  sasine,  vested  in 
the  husband  long  before  the  marriage  took  place.  Then  the 
marriage  took  plaee,  and  after  that  the  deatb  of  the  husband. 
Tin  legal  right  of  terce  arose  to  the  wife,  hot  It  wiu  by  its  na- 
ture not  applicable  either  to  the  lands  in  which  the  bpsband 
was  not  seiaed,  nor  to  the  claim  of  damage  which  was  in  the 
husband.  In  this  tbe  wife  suffered  i  o  wr«ng.  She  bad  no 
right,  either  as  against  her  hushaml  or  hit  caaveyancer,  to  have 
his  sjislne  in  tbe  hmd  made  perfect^  or  to  dMMgca  for  tbe  de- 


feet.  She  has  no  right  by  terce,  as  if  she  had  been  actually  in* 
hh  in  one-third  of  the  lands  at  the  date  of  the  marriage.  Per- 
haps, in  aodent  times,  it  may  have  been  so,  but  now  the  right 
of  terce  exists  only  by  the  operation  of  tbe  law,  as  applicable  to 
the  rights  standing  in  the  husband  at  the  time  of  his  death.  In 
these  views,  it  is  impossible  that  the  present  claim  can  be  sus- 
tained. It  is  just  a  right  arising  from  tbe  law.  But,  even  sup- 
pose the  husband  bad,  by  the  contract  of  marriage,  expressly 
bound  himself  that  tbe  wife  should  get  one-third  of  these  lands, 
would  the  effect  be,  that  if  the  husband  had  an  ill  made-up 
right,  the  conveyancer  would  be  liable  to  fulfil  the  obligation  to 
the  widow?  Tbe  heir,  and  not  the  conveyancer,  would  be  liable 
for  the  lands,  though  tbe  convevancer  might  have  to  pay  for 
mending  the  defective  titles.  But  what  is  proposed  here  is, 
that  the  heir  should  take  the  whole  estate  unburdened  by  terce, 
and  that  the  widow  should  get  the  value  of  one-third  of  tbe 
landa  from  the  agent ;  in  other  words,  that  the  joint  estate  of 
widow  and  heir  should  be  increased  to  the  extent  of  a  third,  at 
tbe  expense  of  the  agent.  That  could  never  be  equitable.  I 
therefore  concur  with  the  Lord  Ordinary. 

Lord  Fullerion  concurred,  but  chiefly  on  tbe  specialty  of  the 
husband  having  evidently  intended  to  exclude  the  terce. 

The  Court  adhered. 

Lord  Ordinary t  Cuninghame.— ^cf.  Wbigham,  Young;  Alex- 
ander Goldie,  W.S.,  Ageni,~^AU.  Inglis;  Walter  Dickson, 
W.S.,  ^^eal— B.  Clerk [H.B.] 


Bth  Jufy  1842. 

Sbcond  Divmoir.— (G.  D.  F.) 

No.251«--«Albxarder  M'Douoall  Ralston,  Claim" 
anty  V.  James  and  Jobn  Rai^ston,  ClaimanU. 

Testament  -«  Legacy  —  Vesting  —  Condition  —  A  testator  5e- 
queathed  to  A^  "  and  in  the  event  of  hie  death  to"  hin  two  sis- 
ters, **  equally  between  tAem,  or  in  the  ease  of  the  death  of  either 
of  them,  to  the  aarvitfor,  the  earn  of  £600,  with  the  interest  thete* 
of  from  ni  months  after  my  death,  payable  the  said  interest  to 
their  legal  gnardians for  their  behoof  and  the  principal  sum  pay^ 
able  to  the  saidT  A,  **  an  his  arriving  at  majority ;  or,  in  the 
event  of  his  decease,  to*'  his  two  sisters,  **  on  the  youngest  or  sur- 
vivor of  them  arriving  at  majority."  A  survived  the  testator, 
but  died  in  pupillarity,  preaeeeasing  his  sisiers,  who  also  died 
in  pupiUarUy.  In  a  competition  for  the  legacy  between  the 
testators  residuary  legatee,  who  claimed  the  legacy  as  lapsed 
by  A  not  attaining  majority,  and  the  next  of  kin  of  A,  who 
claimed  it  as  having  vested  by  A  surviving  the  testator,  the 
Court  prtferred  the  next  i^fhin. 

The  late  William  Henry  Ralston  conveyed  his  estate, 
heritable  and  moveable,  to  trustees,  for  the  purpose  of 
paying  debt,  legacies,  &c. ;  inter  alia^ 

*'  Thirdly,  I  appoint  my  said  trustees  to  make  payment  of  the 
gifts  and  legacies  following,  namely, — \st.  To  John  Ralston,  cap* 
tain  in  the  64th  regiment  of  foot,  and  to  hia  heirs,  the  sum  of 
X500  Sterling,  payable  six  months  after  my  death:  2d,  To 
William  Ralston,  son  of  James  Ralston  of  Towerhill,  and  in 
tbe  event  of  bis  deatb,  to  Elizabeth  Ralston  and  Mary  Ralston, 
daughters  of  the  said  James  Ralston,  equally  between  them,  oc 
in  case  of  the  death  of  either  of  them,  to  the  survivor,  the  sum 
of  £SO0  Sterling,  with  the  interest  thereof  from  six  months  afler 
my  death,  payable  the  said  interest  to  their  legal  guardians,  foe 
their  behoof;  and  the  principal  sum  payable  to  the  said  Willism 
Ralston  on  his  arriving  at  majority,  or  iu  the  event  of  his  de- 
cease, to  tbe  said  Elisabeth  and  Mary  RaUtons,  on  tha  youngest 
or  the  survivor  of  them  arriving  at  majority.*' 

By  this  deed  the  claimant,  M*Douga11  Ralston,  had 
conveyed  to  him  the  estate  of  Warwickhtll  under  cer- 
tain burdens,  and  he  was  besides  constituted  residuary 
legatee  by  the  last  purpose  of  the  trust,  which  was  thus 
conceived : 

"  And  lastbf,  after  payment  of  my  debts,  sickbed  and  funeral 
charges,  and  the  expenses  attending  the  execution  of  this  trust. 
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and  the  legacies  foresaid,  and  any  other  legacies  vrliich  I  may 
think  fit  at  any  time  hereafter  to  make,  I  appoint  and  direct  roy 
said  trustees  to  convey  and  make  over  the  whole  residue  and 
remainder  of  my  estate  and  effects,  to  and  in  favour  of  the  said 
Alexander  M'Dougall,  roy  nephew/'  Tthe  competing  claimant) 
**  for  bis  ttte  and  behoof,  and  to  his  heirs." 

The  children  of  James  Ralston  named  in  the  bequest, 
survived  the  testator,  but  they  all  died  in  pupillarity — 
William  in  1838,  Elizabeth  in  1840,  and  Mary  in  Ja- 
nuary 1841 ;  but  all  survived  their  father,  who  died  in 
1836,  and  he  of  course  survived  the  testator. 

James  Ralston  was  a  relative  of  the  testator,  and 
his  children,  who  are  those  mentioned  in  the  bequest, 
were  the  only  issue  of  his  then  subsisting  marriage, 
but  he  had  a  daughter  by  a  prior  marriage,  who  still 
survives.  Subsequent  to  the  death  of  the  testator,  the 
claimants,  James  and  John  Ralston,  were  born,  and 
are  now  the  only  surviving  issue  of  their  father's  second 
marriage. 

In  a  competition  for  the  legacy,  M^Dougall  Ralston 
claimed  it  as  residuary  legatee,  as  not  having  vested, 
in  consequence  of  William  Ralston  having  died  before 
reaching  majority.  The  plea  was : — The  legacy  did 
not  vest  in  any  of  the  legatees,  in  respect  rt  was  con- 
tingent and  conditional,  and  none  of  the  contingencies 
or  conditions  took  effect,  or  were  purified. 

James  and  John  Ralston,  who  were  the  next  of  kin 
of  William  Ralston,  claimed  the  legacy  on  the  follow- 
ing plea: — That,  according  to  a  sound  construction  of 
the  testator's  settlement,  the  legacy  vested  in  William 
Ralston,  or  at  all  events  in  his  sisters  Elizabeth  and 
Mary,  or  the  survivor  of  them,  and  did  not  lapse  by 
his  and  their  predeceasing  majority ;  and  the  claim- 
ants, as  nearest  of  kin  both  of  their  deceased  brother, 
and  of  their  deceased  sisters,  have  now  right  to  the 

sum  claimed. 

* 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

•'  Is/  March  1842. — The  Lord  Ofdinary  having  beard  par- 
ties, and  considert'd  the  process,  repels  the  c*airo  of  Alexander 
M'Dougall  Ralston ;  sustains  the  claim  of  Jumes  and  of  John 
Ralston,  and  decerns  againat  the  rsisers  for  payment  to  tbem  in 
terms  of  their  claim  accordingly :  Finds  neithei  party  entitled  to 
expenses. 

'*  Note, — The  general  rule  used  to  be,  and  still  is,  diet  in' 
eertug  pro  conditione  habetur  ;  and  if  this  rule  had  been  firmly 
adhered  to,  it  would  have  solved  this  (and  many  another)  case  by 
deciding,  that  as  the  legatee  died  before  the  arrival  of  the  period 
at  which  the  legacy  was  payable,  it  had  never  vested.  But 
though  this  principle  has  never  been  absolutely  put  down,  it 
has  in  modern  practice  baen  so  feebly  applied,  as  to  be  hirld  to 
be  superseded  by  the  slenderest  possible  indications  of  an 
opposite  intention  on  the  part  of  the  granter;  and  the  rule 
now  is,  that  bis  intention,  as  deducible  from  the  words  of  the 
deed,  is  the  sole  criterion  of  construction.  '  I  have  found  diffi- 
culty (says  the  Lord  President  in  the  case  of  Provan,  14th 
January  1840,)  in  thinking  that  there  is  any  principle  established 
by  any  decision  or  series  of  decisions  on  the  subject.  We  are 
bound  to  give  effect  to  the  will  of  the  testator,  whatever  it  is.' 
And  as  every  case  is  thus  made  a  special  case,  it  is  nearly  idle 
to  quote  precedents,  or  to  attempt  to  reconcile  innumerable 
seemingly  contradictory  decisions. 

**  The  terms  and  ciicumstances  of  the  present  deed  are  by  no 
means  so  clear  as  to  warrant  its  being  enid  that  this  question  is 
free  from  doubt.  But  on  the  whole,  the  Lord  Ordinary  con- 
siders the  first  part  of  the  clause  as  the  constitution  of  an  ab- 
solute and  immediately  vesting  legacy :  and  the  second  part  as 
•nl^  regulating  the  application  of  the  interest,  and  fixing  the 
period  at  which  th^  legatee,  in  whom  the  right  is  vested,  could 


demand  payment  of  the  principal.  This  appears'  to  be  the  true 
meaning  of  the  words.  And  this  oonstrttction  is  confirmed  by 
the  ttvo  important  circumstances:  Is/,  That  the  intereU  un- 
doubtedly vests  at  once ;  2<//y,  That  there  is  no  gpecial  desiina* 
tion  after  the  failure  of  the  legatees,  but  only  the  nomination  of 
a  residuary  heir. 

'*  Each  party  refers  to  other  parts  of  the  deed  as  corroborative 
of  his  view  }  but  no  other  part  creates  any  difierence  on  the  in- 
terpretation of  this  leading  clause. 

*'  Each  party  also  refers  confidently  to  cases ;  and  the  confi- 
dence of  each  is  fully  justified  by  what  they  respectively  found 
upon.  The  case  of  Omey,  19th  November  1788,  is  irrecon* 
cilable  (at  least  it  cannot  be  reconciled  by  the  Lord  Ordinary) 
to  the  judgment  he  has  now  pronounced.  But  on  the  other 
hand,  the  cases  of  Wiwd,  2d  July  1813,  (Baron  Hume's  Re- 
ports, p.  271),  and  oi  Kennedy,  20th  July  1841,  could  be  as 
little  reconciled  to  an  opposite  judgment.  In  this  situation,  the 
Lord  Ordinary  prefers  the  more  modern  authorities,  and  yields 
to  what  he  conceives  to  be  the  tendency  of  modern  construe* 
tion." 

The  residuary  legatee  reclaimed : 

The  reclaimer  argued^  that  the  legacy  of  £500  was 
payable  only  to  William  Ralston  on  his  majority ;  and 
in  the  event  of  his  decease,  it  went  to  the  sisters,  or 
the  survivor  of  them  also  attaining  majority.  But  as 
they  all  died  in  pupillarity,  the  bequest  necessarily 
lapsed.  The  argument  for  the  reclaimer  consisted  in 
separating  the  latter  portion  of  the  clause  from  the  first 
part,  and  in  maintaining  that  the  latter  was  the  regu- 
lating portion  ;  and  in  regard  to  the  payment  of  inter* 
est,  it  was  alleged  to  be  a  settled  point  that  it  did  not 
cause  the  legacy  to  vest,  unless  it  cbilld  be  held  to  do 
so  by  the  rest  of  the  deeti. — See  Hume's  Cases,  p-  530 ; 
Hume  t*.  Hume;  and  Campbell,  12th  June  1810,  S. 
and  D.,  and  ante^  Vol.  XH.  p.  515. 

The  respondents  argued — That  the  regulating  portion 
was  contained  in  the  first  part  of  the  clause,  and  that  the 
second  part  merely  imported  management  as  to  pay- 
ment, in  which  alone  William  Ralston  and  those  claim- 
ingthroughhim  were  concerned;  and  that  the  expression, 
'*  in  the  event  of  liis  death,"  had.  reference  merely  to 
the  legatee  predeceasing  the  testator,  and  not  otherwise; 
and  consequently,  that  if  he  survived  the  testator,  the 
legacy  vested.  The  legatee  survived  the  testator,  but 
died  in  pupillarity,  and  the  consequence  of  that  was 
maintained  to  be,  that  the  sisters,  if  they  had  been  in 
life,  failing  them  the  claimants,  took  as  next  of  kin. 
Then  the  provision,  as  to  the  daughters,  merely  sus- 
pended to  them  the  period  of  payment.  Wood,  in 
Hume's  Cases,  p.  271,  2d  July  1813. 

Lard  Jaiatw*-Ci!tr&said» ha  agreed  with  the  result  of  the  Lord 
Ordinary's  judgment,  but  not  in  the  represenfalioabia .Lordship 
made,  that  the  cases  which  b»d  been  decided  affi»rded  no  fixed 
rule  for  deciding  on  questions  of  this  kind.  Many  principles 
had  been  fixed  in  consistency  with  one  another,  which,  when 
due  observance  was  made,  yielded  a  sure  enough  guide.  No 
rule  could  overcome  intention  when  it  was  sufBoiently  expressed, 
and  in  that  case,  certainly,  intention  must  prevail ;  but  in  the 
class  of  cases  to  wbicb  this  question  belonged,  many  principles 
had  been  laid  down  of  general  application,  and  the  Court  would 
require  a  very  plain  indication  of  intention  before  making  an 
exception  to  the  cases.  It  was  quite  possible  that  many  of  the 
cases  had  been  decided  dl£r.*reniiy  from  the  meaning  testators 
had  in  view,  but  thst  was  the  fiiuU  of  the  Intention  not  having 
been  properly  framed,  and  where  the  Uw  had  therefore  been 
left  to  be  guided  according  to  the  rules  of  constmction  esta- 
blished by  decisions.  In  thia  case  nothing  turned  on  the  death 
of  William  Rdlnon,  for  the  trustees  are  directed  to  pay  over  the 
sum  to  him,  under  the  .only  condition  that  it  was  to  be  held 
by  them  till  he  attained  mHJority.     The  residuary  legatee  was 
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decidedly  excluded  by  the  fimt  part  of  the  bequest ;  for  it  was 
declared — **  I  appoint  my  said  trustees  to  make  payment  of  the 
gifts  and  legacies  following :  to/'  &c.  Now  that  direction  ex- 
pressly excluded  the  residuary  legatee,  in  consequence  of  the 
legatee  himself,  William  Ralston,  having  survived  the  testator. 
The  rest  of  the  clause  was  merely  for  the  sake  of  management, 
and  was  a  provision  in  which  he  and  those  claiming  through  him 
had  an  interest.  Besides,  the  vesting  was  clear  from  the  addi- 
tional circumstance,  that  interest  was  declared  to  be  payuble 
instantly  that  the  legacy  was  exigible, — for  the  use  of  interest 
and  profits  had  always  been  held  as  a  conclusive  element  and 
test  of  vesting.  Of  course  there  were  exceptions  to  this;  but 
when  trustees  were  directed  to  pay  over  to  A  B,  who  survived  the 
testator,  a  legacy  on  his  attaining  majority,  with  interest  from 
tjiat  period,  that  would  be  conclusive  of  its  having  vested,  sup- 
posing A  B  thereafter  died.  The  interest  here  made  payable  was 
the  accessory  of  the  vesting  of  the  principal  which  the  trustees 
-were  required  to  pay  to  A  B  by  his  surviving  the  maker.  Hence 
bis  Lordship  considered  this  the  -clearest  case  of  vesting  that 
could  occur,  and  by  surviving  the  testator,  but  deceasing  be- 
fore majority,  the  legatee  transmitted  the  right  to  his  next  of 
kin.  Campbell's  case  was  inapplicable,  in  the  circumstances  in 
which  it  arose;  and  besides,  there  was  no  clause  as  to  interest. 

Lord  Medwym  concurred. 

Zord  Moncreiff — I  am  of  the  same  opinion.  Different  views 
might  be  taken  of  the  case.  It  might  be  a  question,  whether 
the  legacy  vested  by  surviving  the  testator ;  and  in  the  terms  of 
tlie  deed,  I  think  it  did  so,  as  the  terms  of  the  deed  are  very 
strong.  The  only  thing  that  can  be  said  against  this,  is  the 
observation  that  there  is  a  farther  provision  as  to  the  legacy 
being  payable  only  on  majority,  and  that  William  Ralston  never 
attained  that  period.  But  here  the  clause  does  not  admit  of 
that  construction ;  for  before  it  can  be  said  that  there  is  no  vest- 
ing, it  roubt  he  maintained  that  the  clause  constitutes  a  condi- 
tional institution.  I  think,  however,  it  is  impossible  to  carry 
it  that  length,  and  that,  to  say  the  least  of  it,  all  that  can  be 
said  is,  that  it  is  a  substitution.  The  clause  is  as  follows  (reads). 
The  payment  of  interest  is  an  important  element,  and  it  shows 
that  a  vesting  was  meant ;,  because,  as  it  provides  that  interest 
ahall  be  payable  to  the  guardians,  that  could  only  be  the  result  of 
vesting  during  minority,  else  why  give  it  to  the  guardians.  It 
is  by  no  means  accurate  to  say  that  the  decisions  afford  no  rule 
for  cases  of  this  nature.  The  case  of  Wallace  affords  very  dis- 
tinct and  important  principles.  The  case  of  Campbell  is  clearly 
inapplicable  to  the  present ;  for  there  the  question  was  aa  to  ao 
attempt  to  get  the  fund  before  the  period  of  payment. 

Lord  Meadowhank  absent. 

The  Court  unanimously  adhered^  and  further,  found 
the  claimant,  M^Dougall  Ralston,  liable  in  expenses. 

Lord  Ordinary,  Cockburn. — For  A,  M,  Rahion,  Shaw; 
John  Paterson,  ^yeiif. — ForJ.^ndJ,  Bahion^  Cowan;  Hunter, 
Campbell  and  Co.,  Agents T.  CUrk,^\  G.D.F.J 


8/A  July  1 842. 
Second  Division (O.D.F.) 

Ko.  252. — George  Home,  Pursuer^  v,  James  IIardt 

and  Others,  Defenders. 

Process— Record,  Authentication  of,  by  Lord  Ordinary — Per- 
sonal Exception —  Where  the  counsel  for  the  parties  had  aU" 
thenticated  thejrecord  by  their  signatures,  and  signed  a  minute 
agreeing  to  close  the  record  on  the  interlocutor  sheet,  which 
was  followed  by  a  minute  signed  by  the  Lord  Ordinary  closing 
the  record  in  terms  of  the  minute  of  counsel,  but  the  revised 
papers  did  not  bear  the  signature  of  the  Lord  Ordinary,  it 
was  held,  in  the  circumstances,  (I.)  that  this  was  a  sufficient 
compliance  with  the  Judicature  Act ;  6tt/,  opinion,  (l.)  that 
even  supposing  that  the  want  of  the  Lord  Ordinary  a  signature 
was  an  error,  it  was  capable  of  being  cured  or  waived ;  and 
accordingly,  where  a  party  Had  litigated  ojter  closing,  the  re- 
cord, as  if  it  had  been  properly  authenticated,  and  had  allowed 
the  record  to  he  given  in,  evidence  at  a  jury  trial  without  o6- 
jection — held  that  he  was  barred  from  objecting  ihereufter, 


and  opening  up  the  proceedings,  on  the  ground  that  the  record 
was  not  duly  authenticated  by  the  Lord  Ordinary, 

In  this  ease  a  record  had  been  made  up  by  the  par- 
ties, consisting  of  summons,  defences,  condescendence 
and  answers,  &c.  An  issue  was  thereafter  approved 
of,  and  a  jury  trial — at  which  the  defenders  allowed 
the  record  to  be  given  in  evidence  by  the  pursuer — 
took  place,  which  resulted  in  a  verdict  for  the  pursuer. 
The  defenders  then  moved  the  Court  for  a  new  trial  on. 
various  grounds ;  but  the  present  question  arose  out  of 
the  following  notice  of  motion  which  the  defenders 
served  on  the  pursuer : 

*'  Take  Noticr — That  on  Tuesday,  the  21st  current,  the 
defenders  will  move  the  Court, — in  respect  the  record  of  the 
pleadings  has  not  been  subscribed,  authenticated,  signed  and 
closed,  in  terms  of  the  Statute  6  Geo.  IV.  c.  120 — \st,  to  find 
that  the  tvbole  proceedings  in  this  cause  arc  null  and  inept  from 
and  since  the  date  of  Lord  Jcflfrey's  interlocutor  of  19th  De- 
cember 1840,  inclusive  of  that  interlocutor ;  and,  2d,  to  find- 
that  it  is  incompetent  to  move  or  to  proceed  further  in  the  causa 
until  said  proceedings  are  recalled  and  the  record  duly  doted, 
in  terms  of  the  above  Statute." 

To  explain  the  notice,  it  appeared  that  after  the 
usual  interlocutors  for  adjusting,  and  for  avizandum 
with  a  view  to  close,  and  the  enrolment  by  the  Lord 
Ordinary  to  that  effect,  the  counsel  for  the  pursuer  and 
defenders  signed,  on  the  interlocutor  sheet,  a  short 
minute  to  the  following  effect: 

**  We,  the  counsel  for  the  parties,  hereby  agree  to  close  the 
record  upon  the  revi»ed  condescendence  and  revised  answers, 
with  the  amendment  of  the  libel  and  additional  defences,  Nos. 
11,  38,  89  and  40  of  process.'* 

After  the  above  minute,  the  Lord  Ordinary  signed 
the  following: 

'*  The  Loid  Ordinary,  in  respect  of  the  above-signed  mi- 
nute,  holds  the  record  closed,  und  appoints  parties  to  debate 
thereon." 

The  counsel,  respectively,  then  subscribed  the  rer 
vised  condescendence  and  revised  answers  as  finally 
adjusted,  and  "  authenticated"  the  same  "  as  part  of 
the  record,"  and  there  was  a  similar  subscription  and 
authentication,  as  part  of  the  record,  of  an  amendment 
of  the  libel,  and  the  additional  defences ;  but  on  the 
revised  papers  there  was  no  signature  of  the  Lord  Or- 
dinary authenticating  the  same  as  the  record.  In  this 
state  of  matters,  the  Lord  Ordinary  remitted  the  case* 
after  hearing  parties,  to  tbe  issue  clerks,  and  thereafter 
an  issue  was  returned,  and  approved  of  by  his  I^rd- 
.ship,  in  the  usual  manner. 

Tbe  defenders'  objection  depended  upon  the  con« 
struction  to  be  given  to  the  10th  section  of  the  Judi- 
cature Act,  which,  afler  directing  that  the  adjusted 
condescendences,  and  answers,  and  pleas,  should  be 
signed  by  tbe  counsel  for  the  parties,  provides,  that 
<*  before  any  order  shall  be  pronounced,  or  judgment 
delivered  as  to  the  disposal  of  the  cause,  the  record  of 
the  pleadings  as  adjusted,  shall  be  authenticated  by  the 
Lord  Ordinary  by  his  signature.**  Here  the  record 
was  not  signed  by  the  Lord  Ordinary  ;  and  it  was  ac- 
cordingly maintained,  that  a  statutory  nullity  had  been 
committed,  which  rendered  the  whole  proceedings  nu- 
gatory from  the  time  of  the  adjustment  of  tbe  record* 
and  including  the  trial  before  the  jury. 

Answered— Thtti  the  Statute  pointed  out  no  parti- 
cular form  according,  to  which  the  record  was  to.be 
authenticated ;  and  that  here,  as  the  signature  of  the 
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Lord  Ordinary  immediately  followed  the  minate^  by 
the  coansel  holding  the  condescendence  and  answers 
as  adjusted,  and  as  part  of  the  record,  the  enactment 
was  sufficiently  complied  with  ;  and,  besrdes,  even 
supposing  that  there  was  any  irregularity,  the  defen- 
ders must  be  held  as  having  waived  it,  by  the  whole 
procedure  in  the  cause.  In  particular,  by  their  having 
acted  all  along  as  if  the  record  had  been  properly  au- 
thenticated ;  but  more  especially  were  they  barred  by 
allowing  the  record  to  be  given  in  evidence  at  the 
trial.  They  ought  then  to  have  objected,  and  the  ob- 
jection might  then  have  been  sustained  as  sufficient 
against  the  record  being  received  in  evidence.  All 
this  procedure  formed  a  complete  personal  bar  to  the 
objection  being  now  insisted  in :  See  Reid  v>  M'Cor- 
mack,  13th  January  1830;  S.  vad  D.,  Vol.  VIJL  p. 
300.  Cooper,  7  S.  and  D.,  8,  31 :  7  C.  and  F.,  p. 
325, — House  of  Lords  Rep. ;  and  Galway  v.  Becher, 
iibro  ciL 

Bepiied — That  the  provision  was  not  merely  direc- 
tory but  imperative,  and  that  the  omission  constituted 
a  statutory  nullity,  which  consent  or  waiving  of  par- 
ties was  not  capable  of  curing.  It  was  now  an  ohjec« 
iion  ex  parte  judiciSf  which  the  Court  must  enforce 
equally  rigidly  as  one  arising  on  the  stamp  laws ;  and 
the  Court  had  no  alternative,  for  the  words  were  ex- 
press, that  *'  before  any  order  shall  be  pronounced,  or 
judgment  delivered  as  to  the  disposal  of  the  cause,  the 
record  of  the  pleadings  as  adjusted  shall  be  authenti- 
cated by  the  Lord  Ordinary  by  his  signature."  Re* 
ferredto  M'lvor,  22d  December  1837;  16  S.  and  D^ 
292.     Cumming,  19th  November  1833. 

During  the  trial  before  the  jury,  portions  of  the  re* 
vised  condescendence  and  answers  were  founded  on  and 
put  in  evidence. 

Lord  Juaiiee-  Cltrk  wifthed  to  know  from  Mr  Ratberfurcl  if 
thl<  did  not  obviate  the  objection. 

Rutherfurd. — The  plea  it,  that  there  is  no  record  by  the 
omiision  of  the  Lord  Ordinarjr't  aignaCare,  sod  therefore  the  ob- 
jecrion  could  not  be  removed. 

At  advising,  the  Court  wore  of  opinion  that  the  Ju- 
dicature Act,  in  the  10th  section,  was  merely  direc- 
tory, and  contained  no  sanction  under  nullity  of  the 
procedure,  where  such  an  omission  took  place  as  the 
one  referred  to  in  the  motion,  especially  so,  as  the  Act 
pointed  out  no  form  or  schedule  according  to  which 
authentication  was  to  be  regulated — (See  Maxwell  and 
Company  v.  Stevenson  and  Company;  on/e,  III.  p. 
409,— House  of  Lords,  4th  April  1831.)  Their  Lord- 
ships were  accordingly  of  opinion,  that  if  any  irregu- 
larity had  taken  place,  it  might  still  be  cured  by  ob- 
taining the  signature  of  the  Lord  Ordinary,  and  that  it 
would  have  required  a  very  explicit  enactment  to  oblige 
the  Court  to  hold  as  null  and  void  the  whole  procedure, 
after  the  defenders  had  litigated  so  far,  and  taken  their 
chance  of  obtaining  a  verdict  in  their  favour.  Their 
Lordships  further  held,  that  there  was  an  express  waiving 
of  the  objection,  supposing  it  existed,  by  the  conduct  ^ 
the  defenders  in  the  progress  of  the  cause — the  different 
interlocutors — the  obtaining  the  issues,  &C.,  but  espe- 
cially by  their  allowing  the  record  to  be  given  in  evi- 
dence at  the  trial  without  objection.  The  objection 
now  raised  might  have  afforded  solid  grownd  for  ex- 
cluding the  record  as  evidence ;  and  nnnnMiMimlji  the 
Court  were  of  opinioni  that  by  not  objeetiag  at  the 


proper  time,  the  defenders  must  he  held  as  having 
waived  their  right  afterwards  to  object. 

Lord  Meadowbank  abaent. 

The  Court  unanimously  refuged  the  motion,  and 
found  the  defenders  liable  in  expenses. 

Act  Rutherfurd,  Handyvide;  L.  Mackintosh,  S.S.C..  ^^^^ii/. 
— AlL  Solicitor.General  (M*Neill),  Milne;  J.  A.  Robeitfcon, 
Afftnt R.  Clerk fG.D.F.J 


9ih  Jufy  1842. 
SficoND  Division. — (G.D.F.) 

No.  253.^- William  Smith  and  Others,  Raisers^  tf. 
Henbt  Anthont  Habdmav  and  Others,  Claim* 
anU» 

Foreign — Teatament — Construction — Htid,  in  regard  to  a  wilt 
exeeuted  in  Grenada  by  a  party  who  died,  and  wom  dmnieiUd 
there,  and  where  the  bulk  of  the  estate  and  ejffeets  were  situ-- 
ated,  but  which  al$o  had  reference  in  itt  promeione  to  certain 
fitnds  of  the  teetator  eituated  in  Heothnd,  that  the  true  im* 
port  and  effect  of  the  will  must  be  deiermined  by  the  taw  of 
^nglandt  within  the  territory  of  which  law  the  deed  woe  pre- 
pared  and  executed. 

The  late  Moritz  Hardman,  who  died  in  Grenada  in 
]8l7f  domiciled  there, leflalastwilland settlement  which 
was  executed  in  that  island,  and  bearing  date  7th  May 
1817.  The  testator^s  estate  and  effects  were  principally 
situated  in  Grenada,  but  there  were  certain  funds  be* 
longing  to  him  in  Scotland. 

The  settlement  contained  the  following  clause : 

"  T  will  and  direct  that  the  full  auro  of  £10,000  Sterling  be 
taken  from  my  funds  or  capital  id  the  hands  of  my  corrcapon<* 
denta,  Metara  Leitch  and  Bmith,  merchants  in  Glasgow  afore- 
said, and  placed  immediately  after  my  decease  in  any  bank,  or 
be  retained  aeporately  by  my  executors  in  Bnrope,  on  perpetual 
Interest.  The  interest  thereof  I  give,  devise,  and  bequeath  to 
my  two  mulatto  girls,  called  Eliza  (the  claimant  Mrs  Rouget). 
and  Catherine,  to  be  paid  tbem  for  their  aopport  and  mainten- 
ance after  they  attain  the  age  of  twenty  years,  and  bo  then  con- 
sidered tbeir  own  legal  property ;  and  afterwards  the  then  ae* 
cruing  interest  on  tiM  said  principal  aum  ot  £10,000  ahall  also 
be  considered  their  property,  and  be  paid  to  tbem  oecasionaily 
for  and  during  Ma, ^ her,  or  their  natural  lives;  but  shoald  it 
happen  that  one  or  either  of  the  said  girls  should  die  previoas 
to  their  becoming  of  age  or  hairing  issue,  then  the  whole  of  the 
accruing  interest,  aa  aforesaid,  aball  be  given  and  paid  to  the 
survivor  of  them ;  but  in  caae  it  should  so  happen  that  both 
of  the  said  girls,  as  aforesaid,  should  die  without  issue,  then  it 
is  my  will  and  pleasure  that  the  said  aum  of  £10,000,  aa  afore- 
said, with  the  accruing  interest  thereon,  be  reverted  to,  and  be 
considered  as  port  and  parcel  of  my  said  capital,  in  truatasafor^ 
said,  with  my  said  executor  in  Europe :  I  wilt  and  direct  that 
the  whole  rest,  residue,  and  remainder  of  my  estate,  either  real 
or  personal,  that  may  be  in  the  hands  and  possession  of  my  exew 
cutor  and  trustee  aforesaid,  after  all  debts,  legacies,  and  other 
bequests  and  demands  whatsoever  that  may  come  against  my 
estate  are  paid  and  discharged,  then  it  is  my  will,  that  whatever 
balance  so  remaining  in  the  possession  of  my  executor,  shall  atiU 
remain  in  trust,  as  aforesaid,  with  my  executor  and  trustee  Jdin 
Guthrie  aforesaid,  for  and  during  the  term  of  twenty  yeara  after 
my  death ;  and  at  the  expiration  of  the  said  term,  I  give,  divfse, 
and  bequeath  to  my  nephew,  Henry  Anthony  Hardman,  and  h» 
lawful  begotten  children,  the  whole  reat,  residue,  and  reomin- 
der  of  my  estate,  either  real  or  personal,  in  trust  as  albreaaid, 
save  and  except  £500  Sterling,  to  be  divided  amongat  them, 
share  and  share  alike,  and  to  Uieir  heirs  and  assigns  lor  ever,** 
ftc 

It  also  provided : 

"  It  is  my  express  will  and  desire  that  mv  eaecutort  and  tms- 
tees  in  the  said  island  of  Grenada,  save  and  except  my  execu- 
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tor  and  friatee  in  Europe  (namely  John  Gathrie  of  the  city  of 
Glaigow),  shall  not  draw,  intermeddle,  or  make  use  of  any  part 
of  any  moneys,  capital,  or  funds  in  the  hands  of  my  eorrespon- 
dfsnts,  Messrs  Leitch  and  Smith,  merchants,  carrying  on  trade 
in  the  city  of  Glasgow,  in  North  Britain,  or  may  happen  to  be 
in  the  hands  or  possession  of  any  person  or  persons  whatsoever 
in  Europe,  but  shall  be  subject  only  to  the  trust  of  my  property, 
either  real  or  persoila],  in  the  island  of  Grenada  and  the  West 
Indies,  there  being  suAcient  funds  to  satisfy  all  my  debts  with- 
out interfering  with  my  capital  in  Europe ;  and  all  and  every 
my  messuages,  lands^  tenements,  and  hereditaments  and  pre- 
missSi  with  their  and  each  of  their  appurtenances,  together  with 
all  my  slaves,  mortgages,  bonds  and  judgmentSi  bills.  West  India 
debtn,  moneys,  and  security  for  money,  and  all  and  every  real 
and  personal  estate  and  effects  whatsoever  I  may  die  possessed 
of  in  the  island  of  Grenada,  shall  remain  in  trust  with  my  exe- 
cutors and  trustees  in  the  said  island  of  Grenada,  hereinafter 
named  and  described,  until  all  other  debts,  legacies*,  and  other 
bequests  be  paid  off  and  satisfied,  subject  nevertheless  to  the 
farther  true  intent  and  meaning  of  this  my  last  will  and  testa^ 
ment  ;  and  all  my  money  and  moneys,  capital  or  funds,  in  (he 
hands  of  my  correspondents,  Messrs  Leitch  and  Smith,  mer- 
chants in  Glasgow  aforesaid  (or  elsewhere),  or  in  the  hands  or 
possession  of  any  person  or  persons  whatever  in  Europe,  shall 
remain  in  trust  with  my  executor  and  trustee  in  Europe  (namely, 
John  Guthrie  aforesaid),  subject,  never thelesst  to  the  further 
true  iArent  and  meaning  of  this  my  last  will  and  testament." 

The  testator^s  daughter,  CatheHne,  died  utider  age, 
and  without  issue ;  and  thereafter  a  question  having 
arisen  respecting  the  party  entitled  to  the  interest  of 
the  above  provision,  the  Court,  in  a  process  of  mul- 
tiplepoinding  raised  by  Mr  Guthrie,  the  trustee,  to  set- 
tle that  point,  found  that  the  question  involved,  and 
must  be  regulated  by,  English  law.  In  consequence, 
Mrs  Rouget  was  preferred  to  the  interest  of  the  sum. 
On  the  death  of  Guthrie,  the  present  raiser  was  ap- 
pointed judicial  factor,  and  be  brought  this  mul tiple- 
poinding on  the  elapse  of  the  time  specified  by  the  tes- 
tator for  the  payment  of  the  funds,  in  Which  the  claim- 
ants lodged  a  joint  minute,  consenting  to  take  the  opi- 
nion of  English  counsel  as  to  whom  the  fee  of  the 
provision  belonged.  The  opinion  of  Messrs  Peraberton 
and  Knight  Bruce  was  accordingly  taken,  and  they 
concurred  in  holding  that  the  fee  was  in  Mrs  Rouget ; 
and  in  these  circumstances  Mrs  Rouget  (or  her  trustees) 
claimed  the  £10,000,  pleading^].  That  the  last  Will 
and  testament  of  a  party  deceased  must  be  regulated 
and  interpreted  according  to  the  law  of  the  country 
where  he  was  domiciled  and  died,  and  where  the  will 
was  executed,  and  not  by  the  law  of  the  country  where 
the  funds  may  be  situated,  particularly  if  these  funds  be 
moveable.  2.  That  the  testator  being  domiciled,  and 
having  died  In  Grenada,  and  his  will  having  been  exe- 
cuted there,  it  falls  to  be  regulated  by  the  law  of  the 
island,  which  is  the  law  of  England,  although  his  funds 
may  have  been  partly  in  Europe  and  partly  in  the  West 
Indies,  and  as  such  placed  under  the  management  of 
different  executors.  3.  Besides,  it  having  been  de- 
cided by  this  Court  faro  contentioio  in  a  question  be-> 
tween  the  same  parties,  that  by  the  said  will  the  trust 
thereby  created,  in  so  far  as  respects  the  interest  of  the 
fund  in  medio^  was  an  English  trust,  and  fell  to  be  re- 
gulated by  the  law  of  England,  the  same  law  must 
regulate  the  payment  of  the  principal  sum.  4.  By  the 
law  of  Englaiid,  as  ascertained  by  the  opinions  of  Eng- 
lish counsel,  taken  under  the  authority  of  the  Lord 
Ordinary,  the  fee  of  the  £10,000,  being  the  fund  in 
fnediot  belonged  to  Mrs  Rouget,  daughter  of  the  said 

SCOTTISH  JUlilST. 


Moritz  Hardman,  and  now  to  the  respondents  as  her 
trustees  and  assignees. 

The  claimant,  H.  A.  Hardman,  who  was  the  resi- 
duary legatee,  contended  that  the  will  created  two 
trusts,  viz.,  one  for  the  management  of  the  West  India 
property,  and  the  other  in  regard  to  the  Scots  estate 
and  effects;  and  he  pkaded-^l*  That  by  the  will  of 
Moritz  Hardman,  a  separate  trust  was  created  in  regard 
to  the  £10,000  in  question  i  That  this  was  a  Scotd 
trust,  to  be  administered  in  Scotland,  and  by  a  Scots 
trustee ;  and  consequently,  that  the  trust,  and  the  sub- 
jects of  it,  and  the  questions  regarding  it,  must  be 
ruled  and  decided  according  to  the  law  of  Scotland,  at 
least  so  far  as  regards  the  right  to  the  capital  of  the 
£10,000  in  question.  2.  According  to  sound  construc- 
tion, the  £10,000  in  question  does  not  belong  to  Eliza 
Hardman  or  Rouget,  and  she  is  not  entitled  to  the  fed 
of  that  sum,  or  to  demand  payment  thereof.  And,  3. 
In  the  event  of  the  said  Eliza  Hardman  or  Rouget 
dying,  and  of  there-  being  no  issue  of  her  body,  the 
sum  of  £10,000  in  question  reverts  to  the  residue  of 
the  estate  of  the  testator,  and  goes  to  the  respondent, 
H.  A.  Hardman  and  his  children. 

The  Lord  Ordinary  pronounced  the  following  inter-< 
locutor : 

"  28tA  May  1S42 The  Lord  Ordinary  having  heard  the 

counsel  for  the  parties  on  the  closed  record  and  whole  process, 
finds  that  the  construction  of  the  last  will  and  testament  of  the 
deceased  Moritz  Hardman,  and  the  true  import  and  effect  of  the 
several  provisions  it  contains,-  must  be  determined  exclusively 
by  the  law  of  Ungland,  within  the  territory  of  which  law  the 
testator  was  exclusively  domiciled,  and  the  instrument  itself 
prepared  and  executed  in  the  style,  and  according  to  the  for- 
malities used  and  required  by  that  law :  And  before  further 
answer,  appoints  the  cause  to  be  enrolled,  that  parties  may 
explain  whether  it  is  proposed  to  bring  any  further  evidence  of 
the  construction  which  that  law  would  put  upon  the  said  last 
will  and  testament,  in  relation  to  the  questions  in  dispute  he* 
tween  the  parties  in  this  cause^  than  is  afforded  by  the  concurring 
opinions  of  Messrs  Pemberton  and  Knight  Bruce,  which  have 
heen  already  lodged  in  process  on  a  case  adjusted  by  the  par-* 
ties,  and  approved  of  by  the  Lord  Ordinary. 

**  Note The  Lord  Ordinary  can  see  no  reasonable  ground 

for  doubting  as  to  the  point  now  decided.  Even  without  the 
conclusive  fact  of  the  domicile,  be  should  have  held  that  the 
mere  circumstance  of  the  will  being  executed  within  the  terri- 
tory of  the  law  of  England,  and  in  the  style  and  with  the  for- 
malhies  pecnliar  to  that  law  (for  it  is  evidently  a  technical  in- 
strument, and  framed  by  a  professional  person),  would  be  sofff- 
cient  to  bring  all  questions  as  to  the  meaning  and  effect  of  the 
expressions  it  contains  (as  well  as  of  its  general  validity),  within 
the  exclusive  cognizance  of  that  law.  That  a  part  of  the  funds 
(all  personal)  thereby  disposed  of  were  locally  within  Scotland, 
and  placed  and  directed  to  be  continued  under  the  mafiagertkent 
of  a  Scottish  executor,  can  have  no  effect  on  the  primnry  ques- 
tion of  construction,  by  which  it  must  be  settled  to  whom  these 
funds  are  truly  devised ;  though  such  circumstances  of  local  situa- 
tion and  administration  may  no  doubt  affect  the  manner  in  which 
they  should  be  taken  up  or  transmitted.  Of  this  last  nature, 
accordingly,  was  the  case  of  Milligan,  referred  to  in  the  argument 
(6th  February  1826,  4  Shaw,  p.  432),  in  which  it  was  distinctly 
conceded  by  the  party,  who  contended  (successfully)  that  the 
Ux  rei  tUa  should  regulate  the  forms  necessary  for  vesting  the 
legatee  with  the  property,  that  it  was  indisputable  that  the 
radical  question  as  to  *  who  was  truly  entitled  to  succeed*  must 
be  wholly  ruled  by  the  law  of  the  domicile,  or  of  the  place 
where  the  instrument  was  made.  In  a  former  litigati6n,  accord- 
ingly, as  to  the  meaning  of  another  part  of  this  very  will,  it  ap- 
pears cleat  1y  to  have  been  considered  as  depending  entirely  on 
the  construction  which  would  be  given  to  it  by  the  law  ot 
England ;  and  accordingly,  the  report  bears  that  '  the  Cmirl 
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ordersd  the  optntoni  of  the  English  counsel  to  be  taken  oo  « 
joint  case,*  and  judgment  was  ultimately  giren  in  conformity 
with  the  opinions  so  obtained.  (Hardman  and  Cook,  6th  June 
1828 ;  6  Shaw,  920.)  Nay,  in  an  intermediate  litigation  be- 
tween the  very  parties  now  compearing,  as  to  wbo  should  be  en- 
titled, under  the  same  tvill,  to  the  intereBt  of  the  vepy  soma,  the 
principal  of  which  is  now  in  dispute,  the  sam«  course  was  fol- 
lowed, and  the  right  of  the  surviving  daughter  eatablisbed  upon 
principles  and  conditions  derived  wholly  from  the  law  of  Eng- 
land *r  *nd  indeed,  when  the  Lord  Ordinary  looks  at  the  joint 
minute  in  the  present  action  (No.  36  of  process),  by  which,  so 
long  ago  as  March  1838,  all  the  parties  agreed  that  the  opinion 
of  Knglish  counsel  should  be  taken^  and  that  without  any  saving 
or  reservation  on  any  part  of  a  right  afterwords  to  object  to  the 
authority  of  any  such  opinion,  the  Lord  Ordinary  cannot  but 
believe  that  they  were  all  then  satisfied  and  ready  to  admit  that 
the  law  of  England  alone  must  regulate,  and  thai  the  plea 
against  the  authority  of  that  law,  now  maintained  by  one  of  the 
parties,  has  been  suggested  only  by  finding  that  this  authority 
was  against  him. 

**  The  Lord  Ordinary  has  himself  no  doubt  that  the  opinions 
already  taken  on  a  joint  case,  adjusted  by  judicial  authority  and 
ffom  eminent  counsel,  suggested  by  the  parties  themselves,  and 
approved  of  by  the  Judge,  being  clear  and  concurrent,  must  be 
conclusive  of  the  question.  But  as  the  party  eicluded  by  that 
opinion  has  stated  on  the  record  that  he  has  obtained  or  can  ob- 
tain opposite  opinions,  it  has  been  thought  right,  before  issuing 
any  final  decree,  to  let  him  be  heard  upon  the  matter.'* 

Hardman  reclaimed.     At  advising, 

Jjord  Justice-  Clerk I  don't  think  that  this  point  is  open. 

Lord  Medwyn, — There  can  be  no  doubt  it  is  not. 

Lord  Monereiff, — I  can*t  bold  that  there  is  any  doubt  about 
such  a  question  at  all.  The  Lord  Ordinary  is  perfectly  right, 
even  if  there  were  no  precedent  for  it.  But  the  point  htt  been 
decided,  and  in  favour  of  the  interlocutor ;  and  there  is  no  point 
clearer  in  international  law,  than  that  a  will  must  be  construed 
by  the  law  of  the  place  where  it  was  made,  and  particularly  so, 
>f  the  maker  was  domiciled  there.  Indeed,  all  that  can  be  said 
•bout  the  deed  constituting  two  separate  trusts,  is  just  construe* 
tion  on  the  will  ^  and  the  counsel  for  Mr  Hardman  cannot  ope* 
his  mouth  without  construing  the  will.  But  we  cannot  judge 
of  that,  and  it  must  go  for  opinion  elsewhere. 

Lord  Justice-  Clerk,  ~  I  have  no  doubt  at  all,  and  agree  with 
what  has  been  said.  I  think,  with  the  Lord  Ordinary,  that  there 
is  a  want  of  good  faith  in  now  repudiating  the  opinion  of  Eng- 
lish counsel,  after  the  parties  had  settled  oo  that  course. 

Lord  Meadombmnk  absent. 

The  Court  accordingly  adhered,  with  additional  ex- 
penses. 

Lord  Ordinary,  JeSrej,^Act.  Dean  of  Faculty  (Wood), 

Tawse;  Tuwae  and  Bonar,  W.S.,  Agents Alt.  G.  G.  Bell; 

W.,  A.  G.,  andR.  El^s,  Yf.S.,  Agents B.  ClerL^lG.D.F,} 
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dihJufy  IS42. 
Second  Division. — (G.  D.  F.) 
-Duke  of  Sutherland,  Suspender,  r. 
Hugh  Rosb,  Respondent. 


Procese— Jury  Tiial—Issue—Salroon*  Fishing— Statutes,  1318, 
c.  12;  Robert  I. ;  James  I.,  1424,  c.  12;  1427,  c.  6  or  116; 
1429,  e.  22or  131;  James  II.,  1467,  c.  34  or  66;  James 
III.,  1469,  c.  13  or  87;  1478.  c.  6  or  73;  James  IV.,  1488, 
e.  16 ;  1489.  c.  16 ;  1503,  c.  17  or  72 ;  James  Y..  1585,  c. 
\Qi  Mary,  1563,  c.  3;  James  YI.,  1579,  c.  27;  1681,  c.  3; 
1685,  c.  20;  1696,  c.  36;  1698,  c.  3;  1705,  c.  12-.^!  party 
having  presented  an  application  far  interdict  against  a  certain 
mlmon-fisking,  an  iewe  was  prepared  m  the  ueual  terwu,  whe* 
thfr  the  defender  has  wrongful^  fished  for  salmon  by  meane  of 
stake-nets  or  other  fixed  machinery  placed  in  a  situation  or  si- 
liMfioJis  prohibited  by  law.  The  Court  rrfused  a  motion  for 
the  defender  to  hear  parties,  prior  to  any  jury  trial,  on  the 
question  of  law  as  to  the  situation  prohibited  by  the  Statutes 
in  reference  to  salmoM-fishmg^the  auertsemts  of  fact  as  to.the 


situation  of  the  machinery  complained  of  being  moi  admitted^ 
but  denied  by  the  defender. 

See  antey  Vol.  XIII.  p.  580.  The  respondent,  who 
was  infeft  in  his  lands  of  Cambuscuiry  and  Tarlogie, 
"  cum  lie  zair  et  salmonum  piscationibus,'*  having  pro- 
ceeded to  fish,  and  to  erect  certain  fixed  machinery  for 
killing  salmon  on  his  said  lands,  which  are  situated  on 
the  Water  of  Dornoch,  to  the  eastward  of  the  Meikle 
Ferry,  the  suspender,  who  is  proprietor  ex  adverso  of 
the  lands  of  Mid-Feam  and  others,  on  the  south  bank 
of  the  stream,  and  of  the  river  Shinn  which  falls  into 
it,  and  of  the  salmon-fishings,  presented  this  applica- 
tion for  interdict  against  the  respondent's  operations  as 
illegal,  on  the  ground  that  the  machinery  complained 
of  was  not  placed  in  the  sea,  but  in  an  estuary  or  river, 
and  in  a  locality  fatting  within  the  prohibitions  of  the 
Statutes  rn  regard  to  salmon-fishing.  The  averment 
of  the  suspender  was  as  follows : — ^*  The  spot  where  the 
respondent  was  erecting  this  stake-net  is  not  situated 
in  the  sea,  but  in  an  estuary  or  river  mouth,  itUra 
fauces  terra,  formed  by  the  confiuence  of  fresh  water 
streams.  The  water  running  through  Bonar  Bridge, 
which  is  situated  at  a  short  distance  above  Meikle 
Ferry,  is  formed  of  the  united  waters  of  the  Oykell, 
Cassly,  Shinn  and  Carron,  and  the  Water  of  Mid-Fearn 
also  joins  above  the  Meikle  Ferry ;  and  it  is  the  united 
water  of  these  streams  that  constitutes  the  great  body 
of  water  opposite  to  Cambuscurry.  This  estuary  or 
river  mouth,  though  periodically  afiected  by  the  tide, 
receives  little  or  no  mixture  of  salt  water.  In  conse- 
quence, at  low  water  the  channel  of  the  river  is  dis- 
tinctly visible  below  the  lands  of  Cambuscurry,  con- 
taining only  the  Jiumina  insulsa,  or  descending  fresh 
water  stream ;  when  the  tide  flows  through  the^itiret 
terrw,  or  mouth  of  the  estuary  at  the  Gizzen  origgs, 
it  only  renders  the  water  slightly  brackish.**  These 
allegations  were  denied ;  and  in  reference  to  the  ques- 
tion the  respondent  j^&ad^ — 1.  That  according  to  the 
true  construction  and  efiect  of  the  ancient  Statutes 
founded  on  by  the  suspender,  the  prohibitions  could 
not  be  held  to  operate  lower  down  than  the  point  or 
line  where  the  fresh  waters  descending  from  the  upper 
streams  meet  the  salt  water  of  the  sea  in  the  Firth  of 
Dornoch,  at  the  lowest  point  of  ebb-tide,  below  which 
line  stake-nets  and  all  other  engines,  being  in  the  sea, 
are  lawful.  2.  The  stake-nets  in  question,  being  situ- 
ated below  the  said  line  in  the  Firth  of  Dornoch,  were 
in  the  sea,  and  therefore  not  struck  at  by  any  of  the 
statutory  prohibitions ;  and  the  suspender  not  having 
averred  that  the  same  are  above  the  said  line,  has  not 
stated  any  relevant  ground  of  suspension  and  interdict. 
3.  Under  the  terms  of  the  respondent's  titles,  and  hav- 
ing regard  to  the  circumstances  and  evidence  before 
averred  and  set  forth,  he  is  entitled  to  erect  and  use 
yairs,  stake-nets,  or  other  fixed  machinery,  for  the 
catching  and  killing  of  salmon  in  the  Firth  of  Dornoch, 
opposite  to  his  lands  before  specified,  in  respect  the 
said  firth  is  not  a  locality  to  which  the  prohibitions  of 
the  Statutes  against  fixed  machinery  are  in  any  way 
applicable. 

The  following  issue  was  prepared  by  the  tsstie  derk: 

'*  Whether  the  defender  hts  wrongfully  litbed  for  salmon  op- 
posite bis  lands  of  Cambuscurry,  Tarkigie  and  otkers,  or  any  of 
them,  in  the  years  1841  and  1842,  or  either  of  tbcm,  by  means 
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of  stake-nett  or  other  fixed  inacbinery,  placed  in  tituations  or  a 
aituatioo  prohibited  by  Statute." 

The  Lord  Ordinary  approved  of  this  as  the  issue  to 
try  the  cause,  but  the  respondent  thereupon  served  the 
following  notice  on  the  suspender : 

"  Take  notice— That  the  Second  Division  of  the  Court 
witl  be  moved  on  Saturday  first,  the  9th  instant,  to  recal  the 
subjoined  interlocutor  of  the  Lord  Ordinary,  approving  of  the 
ii^ne  hereto  annexed ;  and  before  approving  of  any  issue  (vide 
Lord  Chancellor *s  speech,  ante^  Vol.  X[I.  p.  151),  to  bear  the 
defender  on  the  questions  of  latv  arising  in  the  cause,  and  on 
the  expediency  of  a  remit  to  an  engineer  or  person  of  skill  be- 
fore farther  procedure.'* 

At  advising,  it  was  argued  by  the  respondent  from 
the  Tay  case,  and  the  terms  of  the  judgment  of  the 
Lord  Chancellor  in  the  Cromarty  case,  and  the  Sta- 
tutes referred  to  (see  rubric),  that  there  was  a  question 
of  law  as  to  the  point  or  line  designated  by  the  Statutes^ 
and  set  forth  in  the  pleas  of  the  suspender,  within 
which  it  was  illegal  to  fi^h,  and  that  that  question  ought 
to  be  determined  prior  to  any  issue  being  sent  to  a 
jury. 

Answered — That  the  motion  was  incompetent,  as 
the  facts  on  which'  the  alleged  illegail  fishing  turned 
were  not  admitted.  The  facts,  as  averred  by  the  sus- 
pender, if  proved,  would  exclude  the  point  of  law  alto- 
gether. 

Lord  Moncrtiff. — The  respondent  is  just  arguing  the  usual 
qaestion,  and  wishes  to  get  the  law  before  the  ascertainment  of 
the  facts,  which  are  denied. 

Buchanan^  for  the  respondent,  argued,  that  the  case  was  not 
fit  for  a  proof  at  large. 

Lord  JutHce-  Clerk  could  not  agree  to  that. 

Lord  Monereiff. — If  jury  trial  had  existed  at  the  time  of  the 
Tay  case,  1  am  satisfied  it  would  have  at  once  been  tried  on  an 
issue,  and  not  disposed  of  as  it  was. 

Lord  Medwtfn. — If  this  had  been  the  first  question  of  this 
nature,  probably  we  might  have  seen  reason  for  the  motion ; 
but  that  is  not  the  case ;  and  I  cannot  certainly  now  agree  to 
it. 

Lord  Meadowhank  absent. 

The  Court  unanimou8lyr«/2<f^the  motion — expenses 
Feserved. 

Act  Rutherfurd,  A.  Anderson;  W.  Mackenzie,  W.S.,  Agent. 
— Alt.  Buchanan;  Sang  and  Adam,  S.S.C.,  Agents, — Nimmo, 
C/erA— [G.D.F.J 


9/A  July  1842. 
Second  Division (G.D.F.) 

No.  255. — Alexandxb  Blair,  Treasurer  of  the  Bank 
of  Scotland^  Petitioner^  v*  Thomas  Ranken,  Com' 
mon  Agjpnt  in  the  Ranking  and  Sale  ofLandy  Re- 
spondent. 

Ranking  and  Sale — Decree  of  Certification — Process — A  peti- 
tion to  open  up  a  decree  of  ceri^eation  in  a  ranking  and  sale, 
presented  after  the  lands  were  sold  and  vested  in  ^  purchaser, 
but  while  the  price  was  still  in  manibus  curiae,  for  the  purpose 
of  rearing  up  a  burden  on  the  lands  through  a  title  which  did 
not  exist  at  the  time  the  petitioner  and  other  creditors  had  joined 
issue  on  a  closed  record  in  the  process  in  regard  to  their  claims 
and  interests,  refksed  as  incompetent, — Observed,  that  the  ob- 
ject of  the  petition  (if  at  all  competent)  could  be  discussed  only 
in  the  ranking  and  sale,  or  in  a  reduction  of  the  decree  ofcer* 
tijteation. 

In  1831,  a  nmking  and  tale  of  the  estate  of  Land 
was  broaght,  in  whidi,  ailer  claims  and  interests  were 


given  in,  the  usual  decree  of  certification  was  pro- 
nounced on  24th  May  1832. 

Amongst  other  properties  comprehended  in  the  rank- 
ing, were  included  the  lands  of  Knocksting,  in  the 
stewartry  of  Kirkcudbright.  After  the  usual  prelimi- 
nary steps,  these  lands  were  exposed  to  sale,  and  were 
purchased  by  Mr  M»Turk  on  6th  March  1833.  The 
purchaser  duly  consigned  the  price.  A  decree  of  sale 
was  pronounced  in  the  usual  form,  and  extracted  in  the 
purchaser's  favour,  and  by  virtue  of  this  title,  the  pur- 
chaser has  since  that  time  been  in  possession  of  the 
lands.  The  Bank  of  Scotland  put  in  a  claim  as  heri- 
table creditors  over  the  lands  of  Knocksting.  Their 
claim  arose  out  of  a  loan  of  £9000  made  by  the  Bank 
in  1824  to  Alexander  Smith  of  Land  (the  father  of 
the  common  debtor,  William  Smith),  and  his  brothers, 
James  Smith  of  Jerburgh,  and  John  Smith  of  Kirk- 
connell.  In  security  of  this  loan,  Alexander  Smith 
disponed  his  lands  of  Knocksting,  while  his  brothers 
also  conveyed  certain  other  lands  to  the  bank.  These 
brothers  having  become  bankrupt,  the  lands  so  disponed 
to  the  bank  became,  alongst  with  their  other  estates,  the 
subjects  of  a  separate  process  of  ranking  and  sale,  called 
the  ranking  of  Jerburgh.  The  Bank  of  Scotland  en- 
tered a  claim  as  heritable  creditors  for  the  debt  of 
£9000  in  the  ranking  of  Jerburgh,  as  well  as,  in  so  far 
as  the  lands  of  Knocksting  were  concerned,  in  the  pre- 
sent ranking  of  Land. 

In  the  ranking  of  Jerburgh,  the  Bank  of  Scotland 
drew  full  payment  of  their  debt,  with  interest ;  but  as 
this  was  at  the  expense  of  two  postponed  creditors,  the 
National  Bank  of  Scotland  and  Mr  Graham  of  Calside, 
who  were  claimants  in  both  rankings,  the  Bank  of  Scot- 
land were  taken  bound  to  assign  to  them  their  right 
over  the  lands  of  Knocksting,  which  was  accordingly 
effected. 

It  appears  that  in  the  ranking  of  Land,  the  claim  of 
preference  on  the  part  of  the  Bank  of  Scotland,  in  vir- 
tue of  their  heritable  bond,  was  objected  to  by  the 
common  agent,  on  the  ground  that  although  there  was 
a  good  personal  right  in  Smith,  yet  that,  owing  to 
certain  blunders  in  making  up  the  feudal  title,  his  in- 
feftment  was  inept.  A  record  was  made  up  in  re- 
ference to  the  objection,  by  revised  condescendence 
and  answers,  and  closed  on  5th  July  1833.  It  ap- 
peared that  no  direct  judgment  was  pronounced  on  the 
question,  but  it  came  indirectly  to  be  decided  by  the 
judgment  in  the  case  of  the  common  agent  against  Mrs 
Hoggan  or  Smith,  whose  claim  of  terce,  so  far  as  sought 
to  be  extended  over  Knocksting,  was  objected  to  on 
the  same  ground,  of  a  defective  feudal  title  in  the  hus- 
band. The  objection  there  was  sustained  by  the  Count, 
13th  February  1833,  and  the  judgment  was  affirmed  on 
appeal,  30th  July  1840.— See  Vol.  XIIL  p.  408. 

In  this  position  the  present  petition  was  presented 
by  the  Bank,  in  which,  after  alluding  to  the  previous 
procedure  in  the  ranking,  the  petitioner  set  forth, 
*f  That  objections  having  thereafter,  in  the  course  of 
the  proceedings,  been  stated  to  the  sasine,  in  so  far  as 
it  regarded  the  property  thereby  conveyed  by  the  said 
Alexander  Smith  in  security  of  the  said  debt,  the  peti- 
tioners expede  a  new  infeftment  on  the  said  bond, 
which  is  dated  the  7th,  and  recorded  in  the  Particular 
Register  of  Sasines  at  Dumfries,  the  9th  day  of  De- 
cember 1840,  which  has  since  been  produced  in  pro- 
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cess,  but  as  this  last  production  was  made  after  the 
decree  of  certification  had  been  pronounced  in  the 
process  of  ranking  and  sale,  the  petitioners  have  been 
advised  to  make  the  present  application  to  your  Lord- 
ships, to  recal  the  foresaid  decree  of  certification  and 
reduction,  to  the  eifect  of  allowing  the  last  instru- 
ment of  sasine,  dated  and  recorded  as  aforesaid,  still 
to  be  received,  notwithstanding  of  the  said  closed  re- 
cord, in  order  that  such  effect  may  be  given  there- 
to in  the  ranking  as  may  be  just."  And  they  craved 
the  Court  accordingly.  But  the  common  agent  in  the 
ranking  of  Land,  objected  to  the  application  as  incom- 
petent, as  an  attempt  to  open  op  a  decree  of  certifica- 
tion regularly  obtained,  and  which  had  been  followed 
by  a  sale  of  the  lands,  while  these,  again,  had  been  vested 
for  years  in  the  person  of  a  purchaser*  The  Bank,  it 
was  alleged,  were  not  the  true  parties  for  whom  the 
application  was  made ;  it  was  made  for  behoof  of  the 
postponed  creditors.  But  the  bank  had  drawn  full 
payment  of  their  debt }  and  though  they  had  assign- 
ed their  right,  yet  it  was  only  such  right  as  stood  in 
their  persons  at  the  time  of  the  assignation.  Now 
at  that  time  the  error  as  to  the  seisin  existed.  They 
had  no  valid  right,  as  was  plain  from  the  decision 
in  the  question  with  Mrs  Smith ;  and  it  was  not  now 
competent  to  attempt  to  bolster  up  that  defective  title, 
by  expeding  a  new  seisin,  on  the  supposition  of  the 
precept  not  being  exhausted,  after  certification,  and 
after  the  lands  were  sold  and  vested  in  a  purchaser.  It 
was  also  incompetent  on  another  ground  to  do  this,  for 
after  issue  had  been  joined  in  the  competition,  as  de- 
pending on  the  title  then  set  forth  and  disclosed  on 
the  closed  record,  the  petitioner  was  not  entitled, 
pendente  lite,  and  after  the  closing  of  the  record,  to 
substitute  a  totally  different  title,  and  on  that  to  seek 
to  prevail.  It  might  be  competent  to  open  up  a  decree 
of  certification  to  the  effect  of  admitting  grounds  of 
debt  previously  possessed  and  omitted  to  be  produced; 
but  here  that  was  not  the  case,  for  previously  no  title 
existed,  and  the  proposal  was  to  introduce  a  new  one* 
But  decree  of  certification  strikes  at  the  construction 
of  a  new  title,  or  what  is  the  same  thing,  one  subse- 
quently made  up,  and  endeavoured  to  be  substituted 
for  that  originally  founded  on. 

By  the  54th  Geo.  IIL  c.  137,  §  10,  it  is  provided, 

"  that  when  the  estate  of  a  debtor  it  brought  into  the  Court  of 
Session  by  process  of  judicial  sale  and  ranking,  the  decree  of 
sale  to  be  pronounced  by  the  Court  shall  be  held  as  a  general 
decree  of  adjudication  in  favour  of  every  creditor  who  shall 
afterwards  be  included  in  the  decree  of  division ;  and  the  effect 
of  such  general  decree  shall  be  the  same  in  all  competitions  or 
questions  of  ranking  and  preference,  as  if  it  bad  been  pro- 
nounced and  extracted  of  the  date  of  the  first  calling  of  the  pro- 
cess of  sale  before  the  Lord  Ordinary  in  the  Outer- House;  and 
no  separate  adjudication  shall  be  allowed  to  proceed  during  the 
dependence  of  a  judicial  sale." 

•  By  this  enactment,  the  hands  of  all  creditors  are  ex- 
pressly tied  up  from  taking  any  proceedings  towards 
making  good  a  preference  by  diligence,  during  the  sub- 
sistence of  the  process.  It  was,  therefore,  altogether 
inconsistent  with  this  provision,  and  the  plainest  prin- 
ciples of  justice,  if,  while  every  other  creditor  was  pre- 
vented from  acquiring  a  preference,  it  should  be  open 
to  one  to  make  good  such  a  preference  by  proceedings 
during  the  siih^tistence  of  the  process,  such  as  were  here 
atteuipted.     It  was  also  ol>jected  to  as  an  attempt  to 


affect  the  lands  sold  by  rearing  up  an  heritable  security 
which  did  not  exist  at  the  time  of  the  sale  under  the 
ranking. 

At  advising. 

Lord  JuBtiee-  Clerk  said,  that  this  petition  was  clearly  ineooB- 
pptent,  after  what  had  taken  place  in  the  ranking,  and  the  peti- 
tioner, if  he  wished  a  remedy,  could  apply  for  it,  by  appearing 
in  the  process  where  the  record  had  been  closed,  if  be  chose. 

Lord  Medwfti, — The  petition  might  be  competent  in  point 
of  Form ;  bnt  he  was  of  opinion  that  the  substance  of  the  request 
was  quite  incompetent. 

Lord  ^foncrr^considered  it  was  impossible  to  grant  the  ap- 
plication, and  that  if  the  petitioner  wished  redress,  he  ought 
either  to  go  back  to  the  process  of  competition,  or  to  bring  a 
reduction  redmetuti  of  the  deeree  of  certification.  Bat  it  was 
impossible  to  grant  the  application  on  such  a  statement  aa  it 
contained. 

Lord  Medwyn, — To  grant  the  application,  would  be  in  effect 
to  put  an  heritable  burden  now  on  the  estate  which  never  pre- 
viously existed.  It  was  also  impossible,  after  what  bad  been 
done  in  the  process,  to  think  of  opening  up  the  decree  of  certi- 
fication. 

Lord  Meadowbanh  absent. 

The  Court  unanimously  refused  the  application,  with 

expenses. 

Act,  Young;  A.  and  W.  Goldie,  W.S.,  Agemt$. — A!t. 
Eutherfurd,  Penney;  T.  Ranken,  S.S.C.,  Agent.^T.  Cierk, 
— fG.D.F.J 


I2th  Jufy  \Si2'. 
8SC0N0  Division. — (6<D.F.) 

No.  256. — Robert  Kirk,  Pursuer^  v.  Arh  Fobbes^ 

Defender. 

Process — Relevancy —  Summons  —  Malice — Diligence,  Illegal 
use  of-«i-Damages — Reparation — A  raised  aa  aciion  of  da- 
magea  againU  B  for  an  alleged  illegal  use  of  diligence^  which 
he  averred  had  been  obtained  on  the  dependence  of  a  ground- 
lest  action  brought  against  him  to  recover  damages.  Before 
this  latter  action  was  tried,  the  fitsi  iMts  remitted,  on  sstmmonM 
and  defences  as  the  record^  to,  the  jury  clerks  to  prepare  an 
issue,  who  refused  one,  on  the  ground  that  the  summons  did  not 
aver  that  the  diligence  had  been  of4ained  maliciomslg.  In  the 
interval,  damages  were  found  due  in  the,  other  action,  in  coa- 
sequence  of  which  the  Lord  Ordinary  was  moved  to  dismiss 
the  suit  at  the  instance  of  A,  as  it  was  mow  shown  bg  the  re* 
.  suit  that  JS's  action  was  not  groundless,  ffc. — Question  raised. 
Whether,  in  the  circumstances,  it  was  necessary  for  A  to  a/- 
lege  malice?  and  the  parties  allowed  to  give  in  additional 
statements  as  to  the  result  ofB*s  action,  as  bearing  on  the  said 
question. 

The  pursuer  set  forth  in  the  summons  in  this  case, 
that  the  defender 

"  lately  raised  a  groundless  action  of  damages  against  him,  con- 
cluding, for  alleged  causes  therein  specified,  for  payment  to  the 
defender  of  the  sum  of  £500  Sterling  in  name  of  damagea,  and 
of  the  farther  sum  of  £100  Sterling,  or  of  such  other  sam,  more 
or  less,  as  the  expenses  of  the  process  to  follow  thereon :  That 
the  summons  to  that  action  of  damages  was  dated  and  signeted 
the  12(b  day  of  April  last,  1841,  and  was  executed  of  that  date 
against  the  pursuer :  That  no  previous  intimation  was  gtren  to 
the  pursuer  by  the  defender  of  any  alleged  cause  of  action  agaioat 
him,  whereby,  if  true,  he  might  extrajudicially  have  adjusted 
and  settled  any  misunderstanding  betwixt  them ;  but  in  the 
absence  of  giving  any  such  intimation  to  him  for  that  purpose, 
the  defender,  most  wantonly,  nimioualy,  and  oppr e^^vely*  of 
even  date  with  the  date  of  her  summons  of  damages,  raised 
letters  of  inhibition  and  i^rrestment»  which  were  aigneied  on  the 
following  dny,  at  her  instance  against  the  pursuer ;  whereby, 
without  his  knowledge,  and  without  any  just  and  proper  ceuae 
for  so  doing-,  she  caused  one  of  oiir  messengera-it-arms  to  fence 
and  attest  ibe  sum  of  £1000  Sterling  in  the  hands  of  each  of 
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the  following  penons/'  *'  all  to  remaiD  in  tbeir  hands  under  sure 
fence  and  arrettment  at  the  instance  of  the  defender." 

The  stiinmoDs  then  proceeded : 

"  That  in  aggravation  of  her  wanton,  nimions,  oppressive,  and 
injariotts  measures  of  using  arrestments  to  that  extent,  which 
anaounted  to  the  sum  of  £11,000  in  the  hands  of  the  foresaid 
several  persons,  who  were  the  pursuer's  own  tenants,  the  defen* 
der  wantonly,  nimiously,  oppressively,  and  injuriously,  used  an* 
other  and  an  additional  arrestment  of  same  extent  against  the 
pursuer  in  the  hands  of  Mrs  M*Lean,  residing  in 

Cassela  Place,  Leith  Walk,  near  Edinhurgb,  who  was  not  one 
4>f  his  tenants,  but  tenant  of  a  different  proprietor,  and  who  re- 
sided in  «  different  tenement  of  land  from  what  belonged  to  the 
pursuer,  meaning  thereby  unnecessarily  to  spread  discredit  against 
him  :  That  in  still  farther  aggravation  of  her  wanton,  nimious, 
oppressive,  and  iiijarious  measures,  the  defender,  of  even  date 
with  the  date  of  signeting  her  said  letters  of  inhibition  and  ar- 
restment, caused  one  of  our  said  messengers  also  to  inhibit  and 
discharge  the  pursuer  from  touching  or  affecting  his  heritable 
property,  for  bis  ow.n  or  other  proper  purposes ;  all  as  more 
fully  set  forth  in  the  executions  of  her  said  diligence  of  inhibi- 
tion :  That  she  aUo  published  that  prohibitory  diligence  to  our 
whole  lieges,  and,  upon  the  23d  day  of  said  month  of  Aprillast, 
the  defender  wilfully,  nimiously,  oppressively,  injuriously,  and 
malieiously  recorded  the  same,  and  the  executions  thereof,  in 
our  general  register  of  inhibitions,  to  render  it  an  effectual  and 
a  Uscing  encumbrance  on  the  pursuer's  heritable  property :  That 
the  pursuer  whs  at  that  time  negotiating  for  a  considerable  loan 
over  his  heritable  property,  to  enable  him  to  retire,  when  due, 
certain  current  obligations  which  he  had  granted  in  payment  of 
^he  expenses  of  extensive  repairs  given  to  the  barque  '  Ospray* 
of  Leith,  consisting  of  381  tons  old  measurement,  now  on  a 
voyage  from  the  port  of  Liverpool  to  the  port  of  i^ombay  in 
India,  whereof  the  just  and  equal  one-half  belongs  to  himself: 
and  in  consequence  of  the  encumbrance  thereby  produced  on 
Ills  said  heritable  property,  by  the  registration  and  improper  use 
of  that  prohibitory  diligence,  and  execution  t^reof,  or  of  re- 
ports injurious  to  bis  credit,  raised  and  circulated  by  and  through 
the  adoption  and  use  of  that  groundless  action  of  damages,  and 
oppressive  diligence  used  thereon,  the  pursuer  has  since  failed 
in  procuring  a  loan  of  money  to  the  extent  of  £2300  Sterling, 
on  the  security  of  his  heritable  property,  after  a  previous  ar^ 
rangement  had  been  made  with  the  proposed  lenderrto  give  it; 
and  who  had  agreed  to  take  the  said  security  for  the  same, 
whereby  the  pursuer  has  sustained  great  loss,  injury,  damage  and 
expenses,  and  thus  been  put  to  very  great  uneasiness  in  peace  of 
mind,  and  to  pecuniary  inoonvenienee  :  That  the  pursuer  has 
also  been  put  to  considerable  expense  and  inconveuienee,  in  pro- 
curing a  partial  loosing  of  the  foresaid  arrestments,  and  he  is 
still  exposed  to  the  risk  of  incurring  other  and  still  greater  ex- 
pense, to  extricate  himself  from  the  remaining  effect  of  the  de- 
fender's diligence.*' 

The  pursuer  then  subsumed : 

"  That  the  raising  and  executing  of  the  foresaid  groundless 
action  of  damages,  and  the  raising,  passing,  and  executing  of  the 
foresaid  oppressive  diligence  of  inhibition  and  arrestment,  have 
annoyed,  embarrassed,  and  injured  the  pursuer  in  his  credit, 
peace  of  mind,  character  and  reputation, — all  as  already  mention- 
ed :  And  although,"  &c. 

The  defender  admitted  having  raised  and  executed 
the  diligence  set  forth  in  the  summons,  which,  she 
alleged,  was  done  in  the  bona  fide  belief  that  it  was 
necessary  for  the  action  which  she  had  instituted  against 
the  pursuer.  The  diligence  was  besides  regular  in  all 
respects,  she  averred,  and  had  been  competently  ob- 
tained; and  the  arrestments  had  not  attached  more 
than  £100.  In  defence  she  pleaded — 1.  That  the  dili- 
gence  not  having  been  recalled,  as  being  nimiously  or 
oppressively  used,  it  is  incompetent,  while  it  subsists, 
to  found  upon  it  as  inferring  a  claim  of  damages :  2. 
That  as  it  ts  not  averred  in  the  summons  that  the  dili- 
gence complained  of,  which  was  undoubtedly  comp^' 


tent,  was  used  maliciously,  the  action  is  irrelevant  to 
infer  its  conclusions :  3.  That  the  diligence  complained 
of  was  competent  and  regular,  and  lawfully  used  by 
the  defender. 

The  case  was  remitted  on  summons  and  defences, 
as  the  record,  to  the  jury  clerks  for  an  issue,  and  be- 
fore a  trial  had  taken  place  in  the  action  at  the  instance 
of  Forbes  against  the  pursuer,  but  they  refused  to  give 
one,  on  the  ground  stated  in  the  second  plea  in  defence. 
By  the  time,  however,  it  had  returned  to  the  Outer 
House,  Kirk's  action  had  been  tried,  and  it  appeared 
that  the  jury  had  returned  a  verdict  on  one  issue  in 
her  favours-damages  £50.  This  verdict  was  after- 
wards applied  by  the  Court. 

In  this  state  of  matters  the  Lord  Ordinary  was 
moved  by  the  pursuer  to  allow  an  issue  on  the  sum- 
mons and  defences ;  but  the  defender,  on  the  other 
hand,  moved  his  Lordship  to  dismiss  the  case,  in  re- 
spect of  the  verdict  which  had  now  been  returned  by 
the  jury  in  her  favour,  which  proved  that  the  substance 
of  the  action — which,  as  alleged,  was  the  nimious  use 
of  diligence  on  a  groundless  action — was  without  foun- 
dation. The  Lord  Ordinary  found  <<  that  it  is  not  ne- 
cessary for  the  pursuer  to  aver  malice,"  and  again  re- 
mitted to  the  jury  clerks  to  prepare  an  issue.  His 
Lordship  appended  the  following  note  to  the  interlo- 
cutor : 


•t 


This  case  being  an  action  of  damages,  was  sent  of  course 
to  the  Issue- Chamber,  but  it  was  brought  hack  to  the  Lord  Or- 
dinary, on  the  statement  that  the  clerks  refused  to  give  the 
pursuer  an  issue,  because,  in  so  far  as  concerned  the  execution 
of  the  diligence  complained  of,  there  was  no  averment  of  malice 
in  the  summons. 

"  The  Lord  Ordinary  has  decided  this  point,  and  has  pur* 
posely  avoided  giving  any  other,  because  ibis  is  the  only  one 
that  has  been  properly  raised.  It  may  still  be  a  question  whe- 
ther, after  the  verdict  in  the  original  cau«ti,  this  action  became 
maintainable,  or  whether,  independently  of  tnalice,  there  be 
other  adequate  terms  in  the  summons,  and  which  of  them,  or 
whether  all  of  them  are  to  be  put  into  the  issue?  But  this  is  for 
the  issue  clerks  in  the  first  instance.  The  only  point  now  is, 
whether  the  absence  of  the  imputation  of  malice  excludes  the 
pursuer  from  having- an  issue, — in  other  words,  is  bis  action  re- 
levant, without  malice  being  inferred? 

'*  The  Lord  Ordinary  thinks  that  it  is. 

**  But  undoubtedly  the  practice  of  the  Court  has  not  been 
uniform,  either  in  tbe  issues  that  have  been  granted,  or  in  the 
principles  on  which  they  have  proceeded.  It  rather  appears  to 
him,  however,  that  all  the  cases  which  have  been  held  so  far 
privileged  as  that  the  defender  could  only  be  reached  by  an 
allegation  of  malice,  have  been  of  three  kinds,  viz.,  where  the 
act  complained  of  was  done,  or  relevantly  averred  to  have  been 
done.  Is/,  in  the  peiformsnre  of  a  duty;  or,  2c/(^,  in  the 
course  of  a  judicial  proceeding!  or,  S<//y,  while  seeking  the 
protection,  even  though  extrajudicially,  of  the  officers  of  crimi- 
nal justice.  An  exemption  from  responsibility  for  collateral 
injury,  where  no  malioe  is  offered  to  be  proved,  is  extended  to 
all  these  cases  upon  obvious  grounds  of  public  policy, 

*'  But  what  public  policy  is  there  in  proiectii'g  a  party  agnintt 
the  ordinary  legal  consequences  of  his  improper  conduct,  merely 
because  he  has  inflicted  injury  by  means  of  a  formal  ex  parte 
warrant  f  The  defender's  argument  is,  that  such  warrants  are 
judicial;  and  in  one  sense  this  is  true.  In  form  ihey  issue  from 
a  court.  But  they  are  obtained  for  tbe  asking,  without  any 
judicial  inquiry  or  control,  at  the  discretion,  and  at  the  ri»k  of 
.  the  applicant,  who,  in  seeking  them,  is  prosecuting  bis  own 
pri%'ate  interest  only.  The  Lord  Ordinary  can  see  no  principles 
lor  giving  any  privilege  to  such  cases, — and  this,  whether  the 
diligence  be  employed  to  injuring  another  in  his  person  or  his 
property.     In  truth,  though  not  in  form,  it  is  all  extrajudicial. 

**  Still  there  are  cases  in  the  books  which  it  is  difficult  or 
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impotftible  to  reconcile  with  this,  or  perhaps  with  any  general 
principle.  But  on  the  whole,  the  Lord  Ordinary  agrees  with 
Lord  Jeffrey  in  his  reasoning  and  exposition  of  precedents  in 
the  case  of  Swayne,  27th  June  1835.  The  case  of  Duflfiis,  4 
Murray,  55S,  is  the  likest  this  in  the  nature  of  wrong  said  to 
have  been  done ;  but  there  the  pursuer  averred  malice,  and 
therefore  this  question  could  not  arise." 

The  defender  reclaimed,  praying  the  Court 

*'  to  recal  the  foresaid  interlocutor,  and  to  find  that  it  was  ne- 
cessary for  the  pursuer  to  set  forth  that  the  diligence  complain- 
ed of  was  maliciously  used,  and  also  that  the  summons  is  other- 
wise not  relevant,  in  respect  of  the  result  of  the  action  on  which 
the  said  diligence  was  used,  and  therefore  to  dismiss  the  present 
action  with  expenses,  or  to  do  further  or  otherwise  in  the  pre- 
mises as  to  your  Lordships  shall  seem  just.*' 

The  Court,  without  expressing  any  opinion  on  the 
general  question  as  to  malice,  or  whether  the  pursuer 
was  bound  to  insert  malice  in  the  present  summons, 
considered  it  to  be  premature  to  decide  that,  as  it  might 
not,  after  all,  be  necessary  for  the  disposal  of  the  case, 
and  rather  thought  that  the  course  was  to  allow  the 
defender  to  have  an  opportunity  of  making  an  addition 
to  her  defence,  so  as  to  bring  out  the  fact,  which  could 
iiot  be  disputed,  that  a  verdict  had  been  returned  in  her 
favour,  with  power  to  the  pursuer  to  give  such  expla- 
nation as  he  thought  proper ;  and  to  allow  the  Lord 
Ordinary  to  recal  or  vary,  or  otherwise  alter  his  inter- 
locutor, afler  considering  the  bearing  of  the  additional 
matter  on  the  question.     The  Court 

"  Recal,  hoe  statu,  the  interlocutor  complained  of,  and  remit  to 
the  Lord  Ordinary  to  receive  such  additional  statements  of  fact 
as  the  parties  may  be  advised  to  offer,  arising  on  the  result  of 
the  action  at  the  defender's  instance,  upon  the  dependence  of 
which  the  diligence  here  complained  of  was  used,  and  to  pro- 
■ceed  farther  thi^reanent  as  to  his  Lordship  may  seem  just." 

Lord    OrdinaTp^    Cockburn. — Act,    Thomson,    Hector ;    J. 

Meiklejohn,  W.S.,   Agent Alt.    Pyper:   D.   Mitchell,  jun., 

S.S.C,  Agent — T.  C/er^.— [G.D.F.j 


\2th  July  \%A2. 
Second  Division (G.D.F.) 

No.  257. — Thomas  Corey  and  Mandatory,  Advo- 
catorsy  v»  William  Anderson,  Respondent, 

Process — Ad  vocation—Bill- Chamber — Statutes  6  Geo.  IV.  c. 
120,  §  40,  and  1  and  2  Vict.  c.  86,  §  1-6— A.  S.,  llfh  July 
1828,  and  24th  December  1838— £fe/</  that,  in  advocating 
against  an  interlocutory  judgment  of  a  Sheriff  allowing  a  proof, 
the  proper  course  is  to  present  the  note  of  advocation  to  the 
Lord  Ordinary  in  the  Bill-  Chamber,  and  not  to  lodge  the  note 
in  the  hands  of  a  clerk  of  the  Court  of  Session,  omitting  the 
Bill-  Chamber. 

The  advocators  raised  an  action  against  the  respon- 
dent before  the  Sheriff  of  Forfar,  at  Dundee,  in  refer- 
ence to  the  freight  of  a  vessel  called  the  Millford,  and 
after  certain  procedure,  the  Sheriff  pronounced  this  in- 
terlocutor : 

"  Dundee,  Qth  March  1842.^>Before  answer,  allows  a  proof 
to  both  parties  habile  modo  of  their  respective  averments  in  the 
closed  record,  in  so  far  as  not  admitted,  and  to  each  of  them  a 
conjunct  probation,  the  pursuers  being  to  lead  their  proof  with- 
in one  month  from  this  date,  and  to  give  tba  defender  three 
days*  previous  notice  of  the  time  and  place  fixed  for  proving, 
and  the  defender  to  lead  his  proof  within  one  month  thereafter, 
and  to  give  the  pursuers  similar  notice  of  the  time  and  place 
filed  for  proving :  Grants  warrant  for  letters  of  diligence,  at 
•  the  instance  of  both  or  either  of  the  parties,  against  witnesses 
and  havers,  and  commission  to  Messrs  David  Cobb,  William 
fileid,  Archibald  Duncan  and  Duncan  M'Lacblan^  writers,  Dun- 


dee, or  any  of  them,  for  taking  the  depoattimis  of  the  witnettet 
and  havers,  and  receiving  and  marking  their  exhibits,  and  as- 
signs  for  reporting  said  proofs  the  respective  periods  above  ape- 
clfied."  (Signed)        **  John  I.  Henderson." 

The  pursuers  of  the  action  then  presented  a  note  of 
advocation  in  the  following  form : 

'*  That  the  above  interlocutor  was  pronounced  in  an  action 
in  which  the  said  Thomas  Corey  and  William  Allen  Flower- 
dew,  as  mandatory  foresaid,  are  pursuers,  and  the  said  William 
Anderson  is  defender,  depending  before  the  Sheriff  of  Forfar- 
shire. That  as  the  claim  in  said  case  exceeds  in  amount  the 
sum  of  £40  Sterling,  it  is  competent  to  the  complainers  to  have 
the  cause  advocated  in  terms  of  the  Act  of  Parliament  6  Oto. 
IV.  cap.  120,  §  40 ;  and  the  complainers  are  desirous  to  avail 
themselves  of  the  provision  in  said  Statute. 

*'  May  it  therefore  please  your  Lordships  to  advocate  the  said 
action  from  the  said  Sheriff  to  your  Lordships,  and  to  discharge 
the  said  Sheriff,  and  all  other  inferior  judges  from  farther  pro- 
ceeding therein ;  or  to  do  otherwise  in  the  prfrmises  as  to  yonr 
Lordships  shall  seem  proper." 

There  was  no  statement  of  facts  attached  to  the 
note,  but  the  advocators,  as  usual,  appended  additional 
pleas  in  law  in  support  of  the  note.  The  note  of  ad- 
vocation, with  the  pleas,  was  lodged  at  once  in  the 
hands  of  one  of  the  clerks  of  the  Court  of  Session, 
without  any  intermediate  procedure  in  the  Bill- Cham- 
ber. 

The  regularity  of  the  step  was  brought  in  question 
by  the  respondent  on  the  following  plea : — This  advo- 
cation has  been  incompetently  brought,  and  ought  to 
be  dismissed,  in  respect  that  being  an  advocation 
under  the  40th  section  of  the  6th  Geo.  IV.  c.  120,  a  bill 
or  note  of  advocation  ought  to  have  been  presented  to 
the  Lord  Ordinary  on  the  bills,  and  the  case  could  not, 
de  piano,  be  advocated  to  the  Court  of  Session  without 
passing  through  the  Bill- Chamber. 

The  Lord  Ordinary  repelled  the  objection  ;  on  which 
the  respondent  reclaimed,  praying  the  Court 

*'  to  alter  the  above  interlocutor  submitted  to  review ;  to  find 
that  the  advocation  has  been  incompetently  brought  into  Court; 
to  dismiss  the  same,  and  to  find  the  advocators  liable  to  the  re- 
spondent in  the  expenses  incurred  by  him  in  the  advocation." 

He  argued — That  by  the  40th  section  of  the  6th 
Geo.  IV.  c.  120,  all  advocations  of  such  interlocutory 
judgments  pronounced  in  the  Inferior  Court,  allowing 
a  proof,  where  the  cause  of  action  was  above  £40, 
must  proceed  by  bill  of  advocation  in  the  Bill-Cham- 
ber ;  and  that  as  to  the  present  case,  and  others  of  the 
same  nature,  which  were  not  advocations  of  final  judg- 
ments, it  was  not  provided,  in  the  1st  and  2d  Vict,  c 
86,  §  6,  that  they,  like  advocations  of  final  judgments, 
should,  as  under  the  1st  section,  be  lodged  at  once 
with  a  clerk  of  session ;  and,  accordingly,  that  such 
cases  must  be  held  to  be  excepted,  and  not  provided 
for  by  Ist  and  2d  Yictorla;  and  consequently,  that  they 
fell  under  the  provisions  of  the  40th  section  of  the  6th 
Geo.  IV.  c  120,  which  specially  provide  that  the  first 
step  in  advocating  was  by  a  bill  of  advocation  lodged 
in  the  Bill-Chamber.  Section  10  of  the  Act  of  Sede- 
runt, 24th  December  1838,  merely  provided  that  the 
form  of  advocations  of  interlocutory  judgments  should 
be  altered,  and  instead  of  a  bill  it  should  be  by  a  note, 
in  the  same  way  as  in  advocations  of  final  judgments. 
But  the  Act  of  Sederunt  did  not  provide  that  the  mode 
by  which  the  advocation  was  to  be  introduced  into 
Court,  should  be  by  lodging  the  note  in  the  handa  of  the 
clerk  of  the  Court  of  S^sion,  nor  did  it  dispense  with 
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the  Bili-*  Chamber.  It  wan  aeoerdingly  not  objected 
here,  that  the  form  of  the  note  was  wrong,  as  the  Act 
of  Sederunt  specially  provided  it  should  be  by  a  note, 
— ^the  objection  being  only  to  the  way  it  had  been  in« 
troduced  into  Court.  And  it  was  argued,  that  even  if 
the  Act  of  Sederunt  had  dispensed  with  the  mode  of 
passing  through  the  Bill-Chamber,  it  was  ukra  vires 
of  the  Act  of  Sederunt  to  defeat  the  imperative  words 
of  the  Statute  (6  Geo.  IV.) 

Answered — That  the  general  and  usual  course  had 
been  followed  in  this  case  as  in  all  others,  and  that  the 
Act  of  Sederunt,  1838,  was  sufficient  authority  for  the 
practice,  by  which  it  was  provided,  that  the  form  of 
the  advocation  of  an  interlocutory  judgment  should  be 
the  same  as  that  of  a  final  judgment. 

The  Court  were  unanimously  and  clearly  of  opinion, 
that  the  Act  of  Sederunt,  1838,  did  not  provide  that 
such  cases  should  at  once  be  introduced  into  Court  by 
a  note  lodged  with  the  clerk  of  the  Court  of  Session, 
but  merely  altered  the  form  by  way  of  bill  to  that  of 
note,  and  nothing  more ;  and  that  as  such  was  the  case, 
and  the  Ist  and  2d  Vict,  did  not  repeal  the  6th  Geo. 
IV.,  the  argument  of  the  reclaimer  was  insuperable, 
that  the  note  here  ought  to  have  been  presented  in  the 
first  instance  to  the  Lord  Ordinary  on  the  bills.  But 
as  a  strong  averment  was  made  as  to  the  practice  being 
without  exception  of  the  nature  under  consideration, 
their  Lordships  granted  the  prayer  of  the  reclaiming 
kiote,  without  finding  the  reclaimer  entitled  to  expenses. 

Lord  Ordinary,  Cuninghftine. — For  lUelaimer,  Rutberfurd, 
Cowan  ^  W.  Miller,  8.S.C.,  Agent, — For  Advocatort^  P.  Ro- 
bertson, Milne;  Greig  and  Morton,  W.S.,  Agents. — R.  Clerk, 
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FiEST  Division (H.  B.) 

No.  258. — William  Brown,  Charger^  v^  Thomas 
Samubl  and  Company,  Suspenders. 

Partnership — Adventure — Contract — Clause — A  memtfaeturer 
engaged  to  give  the  shipper  one-Jburth  of  the  profit  or  Ion 
on  his  goods,  it  being  understood  that  he  was  to  invoice  them 
at  the  fair  market  price  of  the  dag ;  but  in  the  event  of  loss  on 
that  price,  to  reduce  it  to  prime  cost,  A  trifling  loss  honing 
been  sustained — Held  that  the  manufacturer  was  not  bound  to 
reduce  the  market  price  further  than  necessarg  to  cover  that 
loss. 

William  Brown,  carpet  manufacturer,  Kilmamoek, 
entered  into  kn  arrangement  with  Mr  Thomas  Samuel 
(afterwards  Thomas  Samuel  and  Company),  foanded 
on  the  following  letter  written  by  the  latter,  aad  ae- 
eepted  by  the  former : 

**  Wishing  to  confine  the  exertions  of  my  friends  in  South 
America  to  you,  vis.,  at  Buenos  Ayres,  Valparaiso,  St  lago  de 
Chili,  aad  Lima,  I  have  made  a  purchase  of  Brussels  carpeting 
from  Kidderminster,  purely  to  prevent  any  interference  in  that 
pr  any  other  article  in  your  linCf  knowing  from  yon  that  it  i« 
your  intention  to  manuiacture  this  kind  also,  the  amount  will 
be  from  £300  to  £400.  I  have  therefore  to  propose  to  you,  if 
perfectly  agreeable,  to  give  yett  an  interest  in  these  and  future 
•endings  of  Brussels  carpeting,  provided  it  shall  be  deemed  ad- 
visable»  to  the  extent  of  one^lmlf  afkionnt  of  proit  and  loss  after 
all  chargea^  interetf,  fte.«  is  deducted,  provided  that  you  allow 
me  an  interest  of  one-fburth  amount  of  proit  or  loM  on  yonr 
own  manufacture,  it  being  understood  that  yonrs  are  to  be  in« 
voiced  at  tbe  lair  market  price  of  the  day ;  but,  in  tbe  event  of 
loss  aiising  on  these  prices,  you  are  to  reduce  the  invoice  price 
vo  prime  cost,  Mvering  flwaaAictttriiig  charges." 


Font  shipments  of  carpeting  were  accordingly  made 
— ^the  last  only  yielding  a  profit,  and  the  others  re* 
suiting  in  a  trifling  loss.  In  apportioning  tlie  loss,  a 
misunderstanding  arose  between  the  parties.  Brown 
maintained,  that  under  the  agreement  he  was  not  bound 
to  reduce  the  invoice  price  further  than  was  necessary 
to  cover  the  amount  of  the  loss;  whereas  Samuel  and 
Company  maintained,  that  by  the  mere  fact  of  a  loss, 
however  small,  he  was  bound  to  reduce  the  invoice 
price  to  prime  cost,  including  manufacturing  charges^ 
though  the  effect  of  this  reduction  should  be  to  yield 
them  a  profit  while  it  left  him  none.  Samuel  and 
Company  having  rendered  their  accounts  on  this  fool- 
ing, Brown  brought  an  action  against  them  for  the 
difference,  before  the  Magistrates  of  Glasgow,  and 
having  succeeded  in  obtaining  a  decree,  extracted  it« 
and  gave  a  charge  to  the  defenders,  who  suspended. 

The  Lord  Ordinary,  *<of  consent  of  parties,  who 
state  that  the  cause  is  fitter  for  written  than  verbal 
discussion,"  ordered  cases,  and  afterwards  made  avi- 
zandum to  the  Courts  who  pronounced  tbe  following 
interlocutor : 

'*  Find  tbe  letters  orderly  proceeded,  and  repel  tbe  reasons  of 
suspension :  Find  no  expenses  due  in  this  Court,  and  decern.*' 

Lord  Ordinary  Cockburn,  for  Jeffrey. — Act,  Penney;  Gib* 

son-Craigv,  Dalsiel  and  Brodie,  W.S.,  Agents AH.  Macken- 

sie;  J.  and  J.  Macandrew,  S.S.C.,  Agents B.  Clerk. — [H.B.J 

14fA  Jtt/y  1642. 

Second  Division. — (G.D.F.) 

No.  259* — John  Waldie,  Advocatory  v.  The  Com- 
mercial Bank,  Re^ftondents. 

Personal  Exception — Landlord  and  Tenant —  Circumstances  in 
which  a  landlord,  who  might  otherwise  have  claimed  an  artick 
as  a  fixture  in  a  dwelling-house  let  by  him,  was  held  to  he  pre- 
cluded, personal!  exeeptione, /rom  so  doing. 

The  advocator,  who  had  for  many  years  been  agent 
for  the  Commercial  Bank  at  Kelso,  was  proprietor  of 
the  house  in  which  the  business  of  the  agency  was 
transacted^  and  the  Bank  held  the  premises  on  a  lease 
from  him  from  year  to  year.  On  their  entry  they 
fitted  up  the  premises  as  a  bank  office,  and  built  into 
the  wall  a  stone  safe,  having  an  iron  door  and  lock 
fixed  or  built  into  the  wail.  When  tbe  advocator  was 
relieved  of  his  appointment,  he  gave  up  an  *^  inventory 
of  the  furniture  belonging  to  the  Commercial  Bank  of 
Scotland  at  Kelso,**  and  he  included  Uierein  '*  1  stone 
safe,  with  iron  door  and  inner  chest  ;*'  and  at  a  meet- 
ing of  parties  in  reference  to  the  winding  up  of  the 
agency  business  there,  a  minute  was  written  out,  which 
was  signed  by  Waldte,  which  contained  the  following 

passage: 

**  Mr  Waldie  having  reeeired  a  letter  from  the  aeeretary  of 
tbe  bank,  dated  tbe  $tb  instant,  intimating  that  tbe  directors 
bad  resolved  to  relieve  bim  of  bis  charge  as  agent  for  tbe  bank 
at  Kelso,  and  requesting  that  be  would  band  over  to  Mr  Mae^ 
kenaie  all  tbe  bank's  property  in  bi«  official  custody,  and  this 
lime  having  been  appointed  for  that  purpose,  Mr  Waldie  accord* 
ingiy  delivered  over  to  Mr  Mackenxte  tbe  keys,  cash,  bills, 
bmyks,  fee.,  in  bis  possession. 

"  Mr  Waldie  also  delivered  over  tbe  fufnicure  ahd  fixtures  ia 
tbe  office  belonging  to  tbe  bank,  conform  to  inventory  annexed, 
signed  at  relative  hereto." 

The  Bank  having  proceeded  to  remove  the  iron 
door,  &C.9  of  the  safe,  the  advocator  applied  to  the  She- 
riff to  prevent  their  so  doing,  on  tbe  ground  of  being 
fixtures,  and  to  restore  them  if  carried  away. 
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The  Bank  appeared,  and  argued — That  after  Waldie 
had,  by  the  above  inventory  and  minute,  admitted  that 
the  safe  was  theirs,  and  had  agreed  to  deliver  it  over, 
they  were  entitled  to  remove  it ;  and  in  so  doing,  they 
stated  they  were  willing  to  fill  up  the  opening  in  the 
wall  occasioned  by  the  removal,  and  to  be  at  the  ex- 
pense of  putting  it  in  a  proper  state,  to  the  advocator's 
satisfaction. 

The  Sheriff, 

**  in  respect  (he  stone  safe  and  others  referred  to  are  truly  fix- 
turea  and  therefore  the  property  of  the  petitioner,  and  that  the 
were  noention  thereof  in  the  inventory  (No.  I.  of  production) 
was  not  per  te  &nfficienc  to  transfer  the  property  to  the  respon- 
dents. Repels  the  defences,  confirms  the  interdict,  and  ordains 
the  respondents  to  restore  to  the  petitioner's  premises  the  door, 
lock,  and  others  which  were  carried  off  by  them  or  their  agents, 
and  decerns :  Finds  the  respondents  liable  in  expenses,  and  ap- 
points an  account  thereof  to  be  given  in  and  taxed." 

'  The  Bank  advocated.  The  Lord  Ordinary  pro- 
nounced the  following  interlocutor! 

*•  19th  March  J842 The  Lord  Ordinary  having  heard  coun- 
sel in  this  advocation,  and  thereafter  considered  the  record  and 
whole  process — In  respect  it  is  established  by  documents  under 
I  he  hand  of  the  original  puisuer  himself,  that  the  stone  safe, 
with  iron  door  and  lock,  specified  in  the  record,  was  not  a  fixr 
mre  under  the  lease,  or  other  title  whereon  the  advocators 
possessed  the  premises  under  liim — advocates  the  cause,  sustains 
life  defences,  and  recals  the  interdict  complained  of:  finds  the 
pursuer  liable  in  expenses,  both  in  this  and  in  the  Inferior  Court. 

"  Note. — The  plea  of  the  pursuer  in  the  present  case  appears 
to  be  unfounded  ii)  law,  and  contrary  to  justice  and  good  faith. 
He  was  lorig  agent  for  the  Commercial  3ank  at  Kelso ;  and,  in 
order  to  obtain  accommodation  for  their  business,  the  bank  took 
a  lease  of  a  house  belonging  in  property  to  the  pursuer.  Some 
fime  before  the  termination  of  the  lease,  that  bank  wrote  to 
him  for  a  statement  of  their  property  in  thesa  premises,  and  on 
two  separate  occasions  he  transmitted  lists,  which  included  the 
safe  in  dispute  as  part  of  the  bank's  property. 

**  In  these  circumstances,  the  Lord  Ordinary  cannal  help 
viewing  it  as  a  plea  quite  untenable  and  preposterous  for  the 
pursuer  now  to  allege,  that  he  made  out  these  lists  as  bank 
agent,  and  not  as  landlord,  as  if  the  same  man  could,  by  any 
«:hange  in  his  character  or  designation,  retract  or  contradict  a 
fact  which  he  himself  had  recently  before  attested. 

**  it  is  supposed,  also,  that  the  rqtio  assigned  by  the  learned 
Sheriffs  for  their  judgments  in  the  Court  below  is  equally  in- 
admissible. \t  is  laid  down  that  the  pursuer's  acknowledgment 
cannot  operate  as  a  transfer  of  heritable  property.  Rut  when 
a  landlord  admits  that  such  ah  article  as  a  safe  belongs  to  the 
tenant,  the  effect  of  the  admission  is,  to  show  that  the  fixture 
qr  article  never  w«<  a -part  of  the  freehold  transferred  to,  or 
inheritable  by,  the  landlord* 

**  The  direct  effect  of  all  speciiil  agreements  as  to  fixtures 
between  landlord  and  tenant  is,  to  bar- the  plea  that  particular 
(erections  made  by  the  tenant  shall  ever  form  any  part  of  the 
heritable  property ;  and  when  the  landlord  here  gave  in  lists  to 
the  bank  as  tenants,  setting  forth  this  safe  as  part  of  the  ten- 
ant's property,  that  document  is  equivalent  to  a  declaration  that 
the  article  in  question  was  erected  and  put  up  originally  in  the 
premises  on  the  faith  and  m^ierstqnding  that  it  should  be  re- 
movable by  the  tenants. 

"  There  cannot  be  n  doubt  that  this  was  a  fair  and  competent 
arrangement  l>etween  landlord  ami  tenant,  when  they  contracted 
with  each  other.  In  9  passage  quoted  from  Professor's  Bell's  Com- 
mentaries, in  a  learned  pleading  before  the  Infi^rior  Court,  sun- 
liry  cases  are  cited  to  show  tl)at  soap-boilers'  vatSf  and  bakers' 
ovens,  may  be  declared  moveable  by  the  agreement  of  parties. 
(1  Bell's  Com.,  p.  753.)  And  why  should  the  stone  safe  of  a 
banker,  or  the  stone  cistern  of  any  other  tenant  (if  that  had 
been  erected  by  him  under  a  similar  covenant),  be  competently 
held  of  the  same  description  ?  It  rather  appears  to  be  singular 
(hat  the  pursuer  should  have  thought  it  worth  while  to  put  so 
piuch  expense  to  hazard  iu  trying  such  a  question." 


On  a  reclaiming  note,  Waldie  pleaded — That  the 
safe  was  a  fixture,  and  as  such  belonged  to  him  as 
landlord,  and  that  it  could  not  be  removed,  though  it 
might  leave  a  question  of  melioratioa  as  between  him 
and  his  tenant. 

The  Court  were  of  opinion  that  he  was  not  now 
entitled  to  plead  that  it  was  a  question  as  between 
landlord  and  tenant,  after  he  had  admitted,  as  between 
the  bank  and  him  as  agent,  that  the  article  belonged 
to  the  bank,  and  had  agreed  to  deliver,  or  rather  had 
in  fact  delivered  it  over  to  them ;  and  their  Lordships 
were  unanimously  of  opinion  that  the  judgment  of  the 
Lord  Ordinary  was  right ;  but  as  it  was  clear,  from 
the  explanations  of  parties,  that  the  article  was  a  fix- 
ture, their  Lordships  varied  the  interlocutor  so  as  to 
meet  that  fact. 

The  Court 

'*  Recal  the  interlocnfor  complained  of;  hut  in  respect  that, 
by  the  minute  of  9th  September  1840,  it  is  proved  seripto  of 
the  reclaimer  that  he  then  delivered  over  to  the  superinten- 
dent of  the  Commercial  Bank  the  stone  safe  with  the  iron  door, 
referred  to  in  the  petition  to  the  Sheriff  of  Roxburghshire,  as 
the  property  of  the  bank.  Alter  the  interlocutor  of  the  Sheriff, 
and  recal  the  interlocutor  complained  of,  and  remit  to  the  She- 
riff with  instructions  to  see  that  the  room  be  restored  to  its 
former  condition,  or  a  door  placed  on  the  safe,  in  terms  of  the 
proposal  contained  in  the  addition  to  the  answers  for  the  Com- 
mercial Bank  in  the  Sheriff  Court,  and  that  in  the  option  of  the 
reclaimer :  Find  the.  reclaimer  liable  in  the  expenses  incurred 
by  the  respondents  in  this  Court,  and  in  the  Infetior  Court,  up 
to  the  date  of  the  Lord  Ordinary's  interlocutor  reddimed 
aigainsr,  and  no  further  expenses ;  appoint  an  account,"  &c. 

Lord  Ordinary,  Cuntnghame. — Act.  6.  G.  Bell ;  Robert 
Laidlaw,  S.S.C,  Ageni^^Ait,  J,  S.  More;  J.  A.  Campbell, 
C.S.,  Agent F.  Clerk |  G.D.F.  | 


iSih  July  1842. 
Second  Divi8iOir._(G.  D.  F.) 

No.  260. —  Thomas   Anderson  fSmiih'e   Trusiee)^ 
Pursuer,  v.  The  Trustees  of  the  deeeated  Archi- 
.    BALD  Walker,  Defenders. 

Pi  oof — Evidence — Jury  Trial  —  Circumstances  in  which  the 
Court  rejused  a  motion  to  set  aside  the  verdict  of  a  jury,  as 
being  against  evidence. 

Bankrupt — Reduction — Statute  1696,  c.  6 — CireumMUaiees  w 
which  an  heritable  bond  by  a  party  within  sixty  days  of  bank^ 
ruptcy,  in  favour  of  a  creditor  who  had  made  prior  advances  am 
the  faith  of  the  security  being  granted,  was  found  not  to  come 
under  the  sanction  of  the  Act  1696,  c.  5, 

On  1st  February  1840,  Andrew  Smith  granted  an 
heritable  bond  and  disposition  in  security  to  Archibald 
Walker,  as  for  an  instant  loan  of  £1300,  in  the  usual 
terms.  The  deed  contained  no  particular  reference  as 
to  the  way  and  maqner,  or  the  circumstances  in  which 
the  loan  was  contracted.  Walker  was  immediately  in* 
feft,  and  on  the  12th  February  thereafter.  Smith  was 
sequestrated,  when  his  trustee  brought  an  action  to  re* 
duce  the  bond  as  a  preference  illegally  granted  to  a  cre- 
ditor within  the  sixty  days  of  bankruptcy. 

The  following  issue  wqs  approved  of,  and  tried  by  a 
jury; 

'*  It  being  admitted  that  the  pura oer  is  trvslee  on  the  seques- 
trated estate  of  Andrew  Snitb  of  £}ilenbank,  Mid  that  the  said 
Andrew  Soiitb  granted  the  bond  and  dlapoeitioB,  No.  5  of  pro- 
cess, sought  to  be  reduced : 

*'  Wbetber,  on  tbe  1st  day  of  Febroary  1840,  the  date  of  the 
said  bond  and  disposition,  tbe  said  Andrew  Smith  was  notour 
bankrupt,  or  at  leait  was  so  within  ttzty  days  after  the  ttme 
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when  the  said  bond  and  dtftposition  was  granted ;  and  whether, 
contrary  ro  the  Statute  1696,  c.  6,  the  said  Andrew  Smith 
granted  the  said  bond  and  disposition  in  satisfaction  or  security 
of  a  prior  debt  due  by  the  said  Andrew  Smith  to  Archibald 
Walli:er,  writer  and  banker  in  Aucfatermucbty,  in  preference  to 
the  other  creditors  of  the  said  Andrew  Smith?*' 

It  appeared  from  the  evidence  in  process,  that  Smith 
had  applied  to  Walker  for  a  loan  over  his  property 
in  1839)  long  prior  to  his  bankruptcy,  and  that  the 
latter  was  either  to  procure  it  for  Smith,  or  to  ad* 
vance  it  himself*  Walker  was  a  bank  agent  in  the 
neighbourhood  of  Smith,  and  it  appeared  that  Smith 
had  been  allowed  to  overdraw  his  account  before  the 
loan  was  procured,  on  the  assumption  that  a  loan  would 
be  got,  but  as  that  did  not  take  place,  it  appeared  from 
the  evidence  as  if  the  bond  had  been  granted  in  secu- 
rity to  Walker  for  the  over  drafts,  for  which,  of  course, 
Walker  was  liable  to  his  own  constituents. 

The  following  verdict  was  returned : 

'*  At  Edinburgh,  the  29ih  day  of  March  1842  years,  before 
the  Right  Honourable  the  Lord  Justiccp Clerk,  compeared  the 
said  pursuer  and  the  said  defenders  by  their  respective  counsel 
ar.d  agents,  and  a  juiy  having  been  impannelled  and  sworn  to 
try  tlie  said  issue  between  the  said  parties,-n-say  upon  their 
oaths,  that  in  respect  of  the  matters  proven  before  them,  they 
find  that,  on  the  1st  day  of  February  1840,  the  date  of  the  said 
bond  and  di>«position,  the  said  Andrew  Smith  was  notour  bank* 
rupt,  or  at  least  was  so  within  sixty  days  after  the  time  when 
the  said  bond  and  disposition  was  so  granted  :  Find,  that  at  the 
time  of  advancing  the  sum  of  £1190,  or  previously  to  such  ad* 
varK;es,  it  was  expressly  stipulated  and  agreed  upon,  as  a  counter* 
part  of  the  transaction,  that  the  borrower,  Andrew  Smith,  should 
give  an  heritable  security  fur  whatever  sums  Walker  might  ob- 
tain, or  advance  as  a  loan  for  Smith  to  the  extent  of  £1500, 
over  the  specific  subjtfcts  described  in  the  security  afterwards 
granted  on  the  1st  of  February:  Find,  that  although  such  sti- 
pulation for  a  specific  security  was  not  reduced  into  any  binding 
agreement  or  formal  writing  at  the  date  thereof,  yet  it  is  evi- 
denced hy  writings  applicable  to,  and  prior  to  the  advances,  as 
well  as  by  the  fucts  and  circumstances  of  the  transactions  be- 
tween the  borrower  and  the  defender:  Find  that  the  sum  of 
£11 9d  was  advanced  by  the  defender  at  different  tiroes,  after 
auch  express  stipulation  and  agreement,  in  reliance  upon  the 
same,  and  that  the  sums  would  not  have  been  advanced,  except 
in  respect  of  that  stipulation  for  a  specific  security  over  specified 
heritable  subjects,  as  the  counterpart  of  the  transactions :  Find 
that  Walker  becoming  liable  for  sums  drawn  out  by  Smith  from 
the  bank,  beyond  the  amount  for  which  there  was  caution, 
did  truly  make  advances  thereby  to  and  on  account  of  Smith ; 
and  in  doing  so,  he  relied  upon  an  express  stipulation  as  afore- 
said, previously  entered  into  for  specific  security  to  be  granted 
for  the  sum  of  £1500,  being  more  than  the  amount  of  the  sums 
for  which  Walker  so  became  liable :  Find  that  the  original  sti- 
pulation for  a  security  was  not  exclusive  of  the  transaction 
taking  the  turn  it  actually  did,  of  Walker  himself  making  the 
advances  on  the  faith  of  the  intended  security,  if  he  did  not  get 
a  loan  from  another." 

The  pursuer  now  moved  the  Court  to  set  aside  the 
verdict  as  against  evidence,  but  the  Court  refused  the 
motion. 

At  advising, 

Lord  Mtdwyn There  appears  to  ne  to  be  quite  sufficient 

evidence  to  support  the  verdict,  and  I  can't  hold  it  to  be  against 
evidence. 

J^ord  Moncreiff, — I  am  of  the  same  opinion  ;  and  that  the 
evidence  is  sufficient  to  support  the  verdict.  There  is  evidence 
seripio  that  money  was  to-be  given  or  procured  by  Walker  for 
Smith,  long  before  the  bankruptcy,  and  there  is  evidence  aliunde 
that  the  money  was  given  by  Walker  to  Smith  in  aecqrtty  of 
which  Smith  was  to  convey  his  property.  It  may  be  true,  that 
it  is  somewhat  doubtful  whether  Walker  was  himself  to  give 
the  loan,  or  to  get  the  money  for  Smith  from  another ;  but  it  is 


plain  the  deed  was  as  if  for  a  loan,  which  was  previously  ar« 
ranged  to  the  date  of  the  bond.  It  was  said  that  Smith  did 
not  know  that  Walker  was  bound  for  the  overdrafts,  but  Smith 
says,  *'  I  knew  that  he  was  personally  interested,  as  I  got  money 
from  him,  and  that  it  was  necessary  that  he  personally  should 
be  covered."  And  then  there  are  payments  in  consideration  of 
the  bond,  and  these  are  entered  in  Smith's  books  as  to  account 
of  the  bond.  If  there  be  a  point  of  law  left  by  the  verdict,  as 
to  the  competency  of  the  bond  covering  the  over  drafts,  it  is 
still  open  to  be  raised  by  the  pursuer,  so  I  don't  say  any  thing 
about  it. 

M*Neill  said,  it  was  not  intended  to  be  raised. 

Lord  Moncreiff. — My  opinion  is,  that  there  was  a  prior  agree* 
ment  to  make  a  loan,  and  that  the  evidence  supports  the  ver^ 
diet. 

Lord  Justice^  Clerk r.1  concur.     I  asked  the  jury  at  the  trial 

to  insert  certain  findings  in  the  verdict,  that  any  point  of  Uw, 
if  there  was  one,  might  be  afterwards  raised.  But  then,  that 
point  was  totally  distinct  from  the  evidence,  which,  in  my  opi- 
nion, supports  the  verdict,  and  makes,  out  the  agreement  that 
Wuiker  was  under  an  obligation  previously  to  make  the  ad- 
vance. The  evidence  adduced  to  the  jury  clearly  makes  out 
this;  and  the  advances  were  maile  on  account  of  the  bond.  The 
more  it  is  looked  at,  the  more  the  evidence  appears  to  me  to 
support  the  verdict. 

Lord  Mjadowbank  absent. 

Presiding  Judge,  Lord  Justice-Clerk Act.  A.  M'Neill ;  J. 

W.  Arnotr,  W.S.,  Ayent.^AlL  Deas;  T.  Leburn,  S.S.C.» 
.4^ea/.-,|G.  D.F.I 

16M  Jtdy  1842. 
First  Division (H.  B.) 

No.  261. — Colonel  Hugh  Duncan  Baillie,  SuS' 
pender  and  Interdictory  v.  Donald  Mackay,  Re- 
spondenU 

Landlord  and  Tenant — Lease — A  tenant  in  an  agricultural  sa&- 
ject,  held  not  entitled,  without  the  landlord'e  eonunt,  to  erect 
upon  it  a  shed /or  public  stabling,  and  that  at  a  short  distance 
Jron  an  inn  belonging  to  the  landlord, 

Donald  Mackay  held  under  Colonel  Baillie  of  Red- 
castle  the  two  farms  of  Kessock  and  Easter  Kessock. 
On  the  former  farm  there  is  an  inn,  which  was  held 
along  with  it ;  but  the  lease  having  expired  at  Whit- 
sunday 1 842,  without  being  renewed  either  as  to  the 
lands  or  the  inn,  Mackay  was  proceeding  to  erect  on 
the  farm  of  Easter  Kessock,  which  he  still  held,  and  at 
the  distance  of  about  three  hundred  yards  from  Kessock 
inn,  a  large  wooden  bnilding,  to  be  used  as  stabling 
for  the  accommodation  of  the  public,  and  of  horses  in- 
tended to  be  kept  for  hire.  Against  this  proceeding 
Colonel  Baillie  presented  a  note  of  suspension  and  in- 
terdict, in  which  he  pleaded — That  the  proceedings 
complained  of  and  threatened,  would  have  the  effect 
of  appropriating  a  portion  of  the  subject  of  lease  to  a 
purpose  inconsistent  with  the  nature  of  the  subject,  and 
with  the  conditions  of  the  respondent's  title  of  posses- 
sion, and  are  therefore  illegal ;  Milne  t;.  Mitchell,  23d 
February  1787,  Mor.  15,254. 

The  respondent  p/eo^ecf — 1.  The  use  which  the  re- 
spondent proposes  to  make  of  the  said  building  or  shed 
is  a  perfectly  lawful  one,  and  cannot  be  held  or  consi- 
dered as  an  inversion  of  the  proper  uses  of  the  farm, 
under  the  missives  and  relative  minute  of  lease.  2. 
As  the  lease  contains  no  prohibition  to  the  contrary, 
the  respondent  is  entitled  to  convert  the  said  building 
into  a  stable  and  coach-house,  for  the  purpose  of  car- 
rying on  his  business  of  a  licensed  hirer,  for  his  own 
advantage,  and  for  the  accommodation  of  the  public ; 
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aod  the  complainer,  on  the  other  hand,  is  not  entitled 
to  prevent  him  from  doing  so,  on  account  of  any  in- 
terest, direct  or  indirect,  which  he,  as  landlord,  may 
have  in  the  prosperity  of  the  neighbouring  inn  at 
ICessock. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  Ut  July  1842.— The  Lord  Ordinary  bnving  resumed  eongi- 
deration  of  this  eause,  and  heard  counsel  for  the  parties,  passes 
the  note,  and  continues  the  interdict. 

'*  Note.— The  respondent  admits.— 1.  That  the  farm  of  Easter 
Ketsock  WHS  let  to  him  as  an  agricultural  auhjtet,  (answers  to  con- 
descendence,  art.  5) :  2.  That  the  wooden  buildinjc  in  dispute  '  is 
not  at  all  required  for  the  purposes  of  the  farm*  (respondent's 
statement,  art.  5) ;  and  3.  That  it  is  with  la  ?iew  to  convert  it 
to  use  in  a  toiallii  different  line  of  business^  that  the  proceeding's 
against  which  interdict  is  sought  have  been  instituted.  In  such 
circumstances,  the  Lord  Ordinary  has  not  been  satisfied  that 
the  respondent's  right  so  to  do  is  so  very  clear,  as  that  the  note 
should  not  e^en  be  passed  to  try  the  quesiion.  It  may  be  that 
the  cases  referred  to  do  not  precisely  run  on  all  fours  with  the 
present  in  their  details ;  but  the  principle  is  the  same.  For  the 
turning  point  in  all  was  the  tenant's  want  of  right  to  invert  the 
uses  (either  in  whole  or  in  part)  for  which  the  subject  of  lease 
had  substantially  been  let. 

"  There  is  Another  point.  The  inn  which  the  respondent 
formerly  held  under  the  complainer  was,  during  his  possession 
of  it,  used  as  a  posting  station.  It  is  to  be  presumed  it  was  let 
to,  and  taken  by  the  present  tenant  with  a  view  to  a  similar 
occupation.  The  suspender,  as  landlord,  could  not,  after  let- 
ting the  inn  under  such  circumstances,  ha?e  been  warranted  in 
setting  up  in  its  immediate  vicinity,  as  the  respondent  proposes 
to  do,  a  rival  establishment.  It  is  his  duty,  therefore,  if  he  be 
entitled,  with  reference  to  the  limited  objects  of  the  respondent's 
lease,  to  prevent  the  respondent  from  stepping  beyond  these  ob- 
jects, by  converting  a  portion  of  his  farm  into  a  rival  posting 
bouse." 

The  respondent  reclaimed ;  but  the  Court,  without 
(Milling  on  the  suspender,  adhered. 

Lord  Ordinary,  Ivory. — For  Suspender,  Solicitor- General 
(McNeill),  G.  Dundas;  Home  and  Rose,  W.S.,  Agents.— For 
Respondent,  Wbigham,  Inglis;  W.  Mackenzie,  W.S.,  Agent. — 
N.  Clerk.— [n.B.  j 


l6ihJuly  1842. 

First  Division (H.  B.) 

No.  262. — The  New  Clyde  Shipping  Company, 
Pursuers  and  Advocaicrsy  v.  The  River  Clyde 
Trdstees,  Defenders  and  Respondents* 

Reparation— Damages — Trustees,  Statutory — Liability  for  the 

Misconduct  of  their  Officers  ftnd  Servants— £fe/(f  that  trustees 

■    under  &  public  Act,  declaring  that  the  trust-funds  are  to  be 

•'    appropriated  solely  for  the  purposes  of  the  Act,  are  not  liable 

for  the  negligence  or  misconduct  qf  their  officers. 

The  New  Clyde  Shipping  Company  brought  an  ac- 
tion before  the  Sheriff  of  Lanark  against  the  River 
Clyde  Trustees,  in  which  they  claimed  "  relief  and 
reimbursement  ft*om  the  defenders,  as  trustees  afore- 
said," to  the  extent  of  £196.  16.  4.,  as  the  amount  of 
loss  sustained,  and  disbursement  made  in  consequence 
of  the  listing  of  their  steamer,  the  Alert,  in  the  harbour 
of  Broomielaw,  and  which  listing  was  libelled  to  have 
been  caused  by  the  partial  scooping  out  of  the  channel 
of  the  harbour  by  a  dredging  machine  belonging  to  the 
defenders,  and  by  the  omission  of  the  harbour-master 
*•  to  order  the  necessary  operations  for  removing  the 
threatened  danger,*'  though  urgently  requested  by  the 
hianager  of  the  ptirsu^rs. 


In  support  of  the  action  the  pursuers  pleaded^  that 
public  bodies  are  responsible  for  the  loss  which  may 
be  sustained  through  their  fault  or  negligence,  or  the 
fault  or  negligence  of  those  employed  by  them. 

The  defenders  pleaded,  that  persons  who,  under  the 
authority  of  an  Act  of  Parliament  or  otherwise,  elect 
and  pay  public  officers,  are  not  responsible  for  the  act- 
ings of  their  officers. 

During  the  dependence  of  the  action,  the  case  of 
Duncan  and  Findlater  was  decided  in  the  House  of 
Lords,  and  on  the  authority  of  this  case  the  Sheriff,  on 
appeal  from  the  Sheriff-substitute,  who  had  decerned 
in  terms  of  the  libel,  assoilzied  the  defenders. 

The  pursuers  having  advocated,  the  Lord  Ordinary 
pronounced  the  following  interlocutor : 

'*  2Xkh  May  1842 The  Lord  Ordinary  having  resumed  con* 

sideration  of  this  advocation,  with  the  revised  cases,  proof  in 
the  Inferior  Court,  and  whole  process.  Finds  that  the  advoca- 
tors, under  their  libel  in  the  Inferior  Court,  claim  damages  from 
the  respondents,  the  Parliamentary  Trustees  for  improving  the 
navigation  of  the  river  and  frith  of  Clyde,  for  damages  sustained 
from  the  fault  and  omission  of  the  defenders'  harbour-master 
at  the  Broomielaw  to  provide  safe  harbourage  for  a  vessel  of 
the  pursuers  in  August  1836,  which,  it  is  alleged,  was  placed  in 
an  unsafe  and  improper  berth  by  the  said  harbour-master,  where- 
by she  listed  or  was  upset  in  the  harbour,  and  received  damage 
to  the  extent  of  £196  in  her  cargo  and  hull :  Finds,  in  point  of 
fact,  that  it  is  established  by  the  proof  that  the  steam-boat,  called 
the  Alert,  belonging  to  the  pursuers,  was  moored  in  a  berth  of 
the  Broomielaw  harbour,  selected  or  sanctioned  by  the  harbour- 
master or  other  servant  of  the  defenders,  and  that  she  had  then 
a  full  cargo  on  board :  Finds  it  proved  that  the  damage  in  ques- 
tiou  arose  from  the  unskilful  and  improper  operations  followed 
by  the  servants  or  workmen  employed  by  the  defendera  in 
deepening  the  solum  of  the  harbour  next  the  said  berth,  whereby 
the  vessel  was  laid  on  unequal  ground  at  low  water,  and  was 
exposed  to  be  wholly  or  partially  laid  over  on  the  return  of  the 
tide :  Finds  it  proved,  that  from  that  cause  the  pursuers  sustain- 
ed damage  at  the  date  libelled  on  to  the  amount  concluded  for 
in  the  libel ;  but  finds  it  not  proved  that  that  damage  was  in  any 
respect  caused  by  any  personal  misfeasance  or  culpa  on  the  part 
of  the  defenders :  Findu,  in  point  of  law,  that  the  said  proof  is 
not  sufficient  to  establish  a  claim  against  the  defenders,  or  the 
trust-funds  in  their  hands,  which  they  are  bound  to  appropriate 
in  terms  of  the  Statutes  under  which  they  act,  and  in  no  other 
way.  On  these  grounds,  approves  of  the  Interlocutors  of  the 
Sheriff-depute  on  the  merits ;  but  finds  that,  from  the  state  of 
the  law  as  understood  and  acted  upon  in  Scotland  under  deci- 
sions of  this  Court  in  analogous  cases  for  years  previous  to 
the  institution' of  the  present  action,  and  down  till  the  decision 
of  the  House  of  Lords  in  the  case  of  Findlater,  which  was  not 
pronounced  till  this  process  was  in  an  advanced  stage,  it  is  not 
reasonable  or  just  to  subject  the  pursuers  in  any  expenses ;  and 
of  new  assoilsies  the  defenders  from  the  conclosions^f  the  ac- 
tion ;  but  recala  the  Sheriff's  interlocutor  as  tu  expenses,  and 
finds  no  expenses  hitherto  incurred  due  by  the  pursuers,  and 
decerns. 

'*  Note, — The  learned  Sheriffs  in  the  Court  below  pro- 
nounced opposite  decisions  in  the  present  case ;  the  SbertfiT-sub- 
stltute  acting  upon  the  law  as  understood  in  Scotland  fof  a  aeries 
of  years  prior  to  1839,  while  the  Sberiff-depuiv  asioilsied  the 
defenders,  holding  the  quesiion  as  governed  by  the  decision  of 
the  House  of  Lords  in  the  well-known  case  of  Duncan  and 
Findlater,  23d  August  1839.  Robinson's  Appeal  Caaea,  VoL  1^ 
p.  911. 

"  When  the  advocation  came  to  be  discussed  before  the  Lor^ 
Ordinary,  It  was  stated  by  the  advocators,  that  there  were  pe- 
culiarities sufficient  to  distinguish  the  present  case  from  that  o^ 
Duncan ;  and  as  the  question  has  been  before  this  Court  since  the 
decision  of  Duncan's  case,  in  which  the  principles  of  that  judg- 
ment, and  the  extent  to  which  it  falls  to  be  applied,  fell  to  be 
considered,  the  Lord  Ordinary  allowed  |iariies  to  state  their 
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ftrgament  in  cues.  On  considering  the  argnaaent  in  rtiese  fwperf , 
however,  he  bai  not  been  able  to  satisfy  himself  that  there  are 
any  grounds  for  giving  a  diflferent  determination  in  the  present 
c:ise  from  that  which  was  decreed  by  the  Court  of  last  resort  in 
the  case  of  Duncan  and  Findlater.  ^ 

'*  In  the  present  case,  as  in  Duncan's  case,  the  defenders  act 
solely  as  parliamentary  trustees  over  the  estate  committed  to 
their  cbargc.  That  estate  is  held  by  them,  not  for  private  in- 
terest or  profit,  but  solely  for  the  benefit  and  use  of  the  public. 
It  is  not  alleged  tbat  the  defenders  personally  were  guilty  of  any 
wrong,  either  in  the  excavation  of  the  harbour,  or  in  the  selec- 
tion of  the  berth  for  the  pursuers*  vessel.  In  both  cases  the  trus- 
tees have  po\\^r  to  name  overseers,  and  the  defenders  appointed 
a  harbour-matter,  whose  general  qualification  for  that  duty  is  not 
impeached ;  and  in  tliis  case  as  well  as  in  Duncan's,  the  trustees 
are  very  strictly  limited  by  tbe  terms  of  the  Statute  under  which 
they  act,  in  the  appropriation  of  the  rates  received  by  them. 

**  These  are  circumstances  common  to  both  cases.  In  whet 
then  does  the  present  case  avid  tbat  of  Findlater  differ  ?  Tbe 
main  specialty  relied  on  by  tbe  pursvers  seems  to  be,  that 
their  damage  is  said  to  have  arisen  from  a  failure  on  tbe  part  of 
the  defenders  to  fulfil  the  counterpart  of  the  very  contract  under 
which  the  pursuers  paid  barbour-dnes.  They  stated  that  they 
|>aid  X2000  of  such  dues  annually  to  the  defenders, — tbat  these 
were  given  for  ufe  skeiter,  and  if  their  property  was  negligently 
80  placed  by  the  defenders*  servants  as  to  suff>;r  great  damage, 
there  was  an  implied  stlpulstion  on  the  part  of  the  defenders  to 
repair  the  lofs.  This  certainly  Appears  a  strong  view  of  the 
case,  both  on  lt*gal  and  equitable  principles.  But  it  is  doubted 
if  the  very  same  argument  was  not  equaJiy  maintainable  in  Find- 
liter's  case.  The  travellers  on  a  road  pay  tolls  for  well-con- 
atructed  and  so/e  roads;  some  stage-coaches  pay  as  large  a  sum 
of  rolls  as  the  pursuers  pay  here  of  harbour-dues,  and  it  is  now 
laid  down,  by  authority  not  to  be  questioned,  that  if  a  coach 
is  overturned  when  filled  with  passengers,  whose  lives  are  of 
the  greatest  value  to  their  families,  yet,  if  the  injury  has  arisen 
lr«m  the  iiegligence  of  siibordinnte  persons  whom  trustees  are 
authorised  to  employ,  tbe  sufferers  must  seek  re<lres8  only  from 
tbe  wrong-doers,  and  not  from  the  trustees  or  trust-funds.  In 
such  cases,  where  tbe  funds  are  appropriated  by  Statote  to  spe- 
cific purpo^ies,  and  every  other  npplication  of  them  prohibited, 
there  is  no  implied  contract  which  entitles  any  party  to  attach 
them  for  any  damage  or  failure  of  duty  committed  by  subordi- 
nate servants.  Tbo  remedy^  is  against  the  individuals  who  com- 
jnitted  tbe  wrong,  and  not  against  (he  trustees. 

**  This  seems  to  be  the  import  of  all  the  cases  in  English 
practice,  which  are  now  held  to  be  equally  applicable  to  our 
law.  According  to  the  view  taken  of  the  law  in  Findlater's 
case  in  tbe  House  of  Lords,  it  was  held  that  the  powers  and 
.liabilities  of  statutory  trustees  sliould  in  general  be  the  same  in 
both  ends  of  the  island ;  and  as  it  was  thought  there  was  no 
practice  in  Scotland  prior  to  1820  which  recognised  the  right  of 
private  parties  to  sue  ro^d  trustees  for  damage  not  authorised 
or  contemplated  by  any  Statute,  tbe  House  of  Lords  held  tbat 
tbe  responsibility  and  liability  of  trustees  in  this  country  roust 
be  governed  by  the  same  rules  under  which  such  trustees  act 
and  are  protected  in  other  parts  of  the  kingdom,  subject  to  the 
Statutes  of  the  same  Parliament.  But  if  so,  there  appears  to 
be  ft  series  of  cases  in  England  excluding  the  claiih  of  private 
parties  against  public  trustees  in  analogous  cases  with  the 
present. 

'*  Thus,  in  the  case  of  Harris  (4  Maule  and  Sel.  Rep.,  p.  27), 
the  trustees  of  a  public  road,  who  were  empowered  and  directed 
to  place  lamps  along  a  road  at  night,  if  they  should  think  ne- 
cessary, and- to  levy  tolls  to  light  and  watch  the  same,  and  to 
make  contracts  for  cleaning  the  road,  were  held  not  liable  in  an 
action  on  the  case  for  an  injtiry  suffered  by  an  individual  in  fall- 
ing over  a  heap  of  scrapings  negligently  left  on  the  road  side 
tffiekout  lights.  Of  course  the  ground  of  that  decision  was,  that 
it  was  the  contractors  and  not  the  trustee!  who  were  liable.  In 
like  manner,  in  the  case  of  Hall  (9  Moore,  226),  it  was  found 
'  that  a  clerk  to  commissioners  under  a  lighting  and  paving  Act 
(who  was  sued  as  representing  tbe  commissioners),  was  not 
liable  in  damages  for  any  injury  occasioned  by  the  negligence  of 
artificers  and  labourers  employed  under  their  «utht)rity.  While, 
on  tbe  other  hand,  the  case  of  Jones  (5  Bar.  and  Aid.,  Sd7|) 


affords  an  example  of  a  case  where  action  was  sustained  against 
the  operative  bricklayers  employed  by  commissioners  of  sewera 
for  performing  their  work  in  such  a  manner  as  to  occasion  da- 
mage to  a  neighbouring  house.  Generally  the  rule  of  law  seems 
to  be  firmly  established  in  England,  that  no  action  lies  against 
public  functionaries  personally  for  acts  done  by  them  in  a  cor« 
porate  capacity,  from  which  detriment  happens  to  the  plaintiff, 
at  least  not  without  proof  of  negligence. — Harman,  1  East,  555. 
These  are  rules  of  common  law  laid  down  after  long  and  deli- 
berate disscussion  in  tbe  English  Courts,  though  apparently  at 
variance  with  some  of  (heir  earlier  cases  ;  and  it  is  apprehended,  ' 
from  what  passed  in  the  House  of  Lords  in  Duncan's  case,  that 
their  Lordships  were  of  opinion,  that  there  was  no  authority  or 
practice  in  Scotland  to  preclude  the  Court  from  giving  effect  td 
the  same  principles  in  our  law  in  favour  of  public  trustees,  at 
effectually  founded  on  justice  and  public  policy. 

*'  There  was  only  one  ground  on  which  it  occurred  to  the 
Lord  Ordinary  that  a  plea  of  feasible  relevancy  might  be  set  up 
for  the  pursuers.  If  it  bad  been  made  out  that  the  damage  was 
austained  by  operations  on  the  bed  of  tbe  harbour,  apparentl]^ 
in  the  course  of  a  permanent  alteration  and  improvement  of  its 
construction, — as  such  operations  cannot  all  be  completed  in 
one  day  or  week,  while  in  their  unfinished  state  vessels  (re- 
quenting  the  port  must  be  exposed  to  certain  hazards,  which  ard 
unavoidable, — a  question  might  arise  whether  the  damage  could 
Hot  be  claimed  as  part  of  the  necessary  expense  of  improving 
tbe  hartiour.  But  if  that  were  a  legitimate  claim  under  ihn 
Act,  it  should  have  been  brought  in  terms  of  the  Act  6  Geo. 
IV.,  §  84,  within  twelve  calendar  months  after  '  the  damagt 
or  injury  were  sustained.'  The  action  here  was  not  brought 
for  nearly  two  years ;  and  that  of  itself  is  fatal  to  any  claim  as 
against  the  trustees. — See  Lord  Oakley  v.  Kensington  Canal 
Company,  5  Barn,  and  Aid.,  138.  Besides,  the  actiota  is  not 
laid  on  the  ground  now  indicated,  but  on  the  ignorance  Or  mis- 
feasance of  the  harbour^master^  for  which  the  statutory  tnistees 
are  now  held  not  to  be  responsible." 

The  pursuers  reclaimed,  and  prayed  for  a  recal  of 
the  interlocutor,  except  in  so  far  as  it  found  no  ex- 
penses due  to  the  defenders,  and  advocated  the  cause. 
The  defenders  reclaimed  against  tbe  findings  in  fjlct, 
and  the  refusal  of  their  expenses. 

The  Court  adhered. 

Lord  Ordinary,  Cuninghame Act.  Moir ;  Wotherspoon  and 

Mack,  W.S.,  Agents.— 'Alt.  Anderson,  Aytoun;  J.  C.  Beddie^ 
W.S.,  Agent B.  C&rA.- fH.B.l 


16/A/tii^l84a. 

First  DiriaH>M.--.(H.  BO 

No.  263. — JoHiT  Cvi«LBii»  AfpeUaiU^  v.  James 

MacfAKlaxb,  Re^ondent. 

Bankrupt  —  Sequestration — Trustee,   Claims  to  Vote  Ibr.^ 

1.  H7iere  separate  sequestrations  were  awarded  of  ttoo  firmM 
carrying  on  business  at  diffsrent  places,  but  in  both  of  which 
the  same  individual  was  sole  partner — Held,  that  but  one  mud 
the  same  estate  was  to  be  disposed  of  in  their  mquesiratiotu 

2.  Held  unnecessary,  under  the  new  Bankrupt  Act,  that  the 
accounts  of  creditors  claiming  to  vote  should  be  signed,  9* 
Acknowledgment  of  debt  by  the  bankrupt  on  the  eve  cf  bank* 
ruptcyf  and  sworn  to  by  creditors^  not  sustained  as  a  good  titk 
to  vote  in  the  election  of  trustee. 

Daniel  Ritchie  carried  on  business  at  Glasgow  and 
Port- Glasgow  under  two  distinct  firms, — that  at  the 
former  place  being  <*  Daniel  Ritchie  and  Company,'' 
and  that  at  the  latter  <<  The  Crown  Foundry  Com- 
pany."  Having  become  bankrupt,  he  applied  to  th6 
Court,  and  obtained  separate  sequestrations  of  the 
estates  of  the  two  firms,  and  in  each  of  them  of  himself 
as  sole  partner.  As  the  sequestrations  thus  awardea 
fell  under  the  jurisdiction  of  different  Sheriffs,  separate 
meetings  of  the  creditors  were  held  at  Glasgow  and 
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Greenock,  at  both  of  which  John  Cullen  was  appoint- 
ed interim  factor.  Subsequently,  a  competition  arose 
between  him  and  James  Macfarlane  for  the  office  of 
trustee,  when  the  following  leading  objections,  hine 
inde^  were  taken  to  the  votes  of  creditors: — 1*  That 
their  affidavits  did  not  bear  that  the  debts  were  due 
by  Daniel  Ritchie  and  Company,  or  by  the  Crown 
Foundry  Company,  though  these  were  the  estates  of 
which  sequestration  was  awarded,  but  only  by  Daniel 
Ritchie,  carrying  on  business  under  these  firms.  2. 
That  the  accounts  were  not  sufficiently  referred  to  in 
the  affidavits,  and  not  properly  autheni  icated  as  being 
the  documents  therein  mentioned,  by  the  subscriptions 
of  the  respective  creditors, — ^the  accounts  being  writ- 
ten on  separate  pieces  of  paper  in  noways  attached  to 
the  affidavits.  3.  That  a  number  of  the  cluluis  rested 
on  acknowledgments  forming  a  species  of  voucher  not 
in  the  ordinary  course  of  business,  but  evidently  ex  facie 
prepared  in  concert  with  the  bankrupt  for  election  pur- 
poses. 

The  first  objection  was  sustained  by  the  Sheriff-sub- 
stitute  of  Lanark,  and  repelled  by  the  Sherifi'-snbsti- 
tute  of  Renfrew,  but  the  second  and  third  objections 
were  repelled  by  the  former,  and  sustained  by  the  lat- 
ter. The  result  was,  that  interlocutors  were  pronounced 
by  both  Sheriffs,  declaring  Mr  Macfarlane  duly  elected 
trustee. 

John  Cullen  presented  two  notes  of  appeal ;  and 
when  the  cause  was  advised,  the  Court,  finding  *<  that 
there  is  but  one  and  the  same  estate  to  be  disposed  of 
in  these  sequestrations,"  repelled  the  first  objection,  and 
ordered  minutes  of  debate  on  the  others.  The  cause 
being  again  advised, 

Lord  Preiident. — The  leading  objection  here  i«,  that  the 
affidavits  are  not  properly  connected  with  tbe  aocounta.  As  to 
this,  I  aiD  satisfied  that  tbe  regulation  laid  down  by  tbe  new 
Bankrupt  Act  is  totally  different  from  tbat  of  tbe  former  Act. 
Tbe  former  provides  for  the  production  of  the  *'  grounds  of 
debt,  or  a  copy  of  the  account  signed  by  tbe  patty  to  whom  it 
is  due ;"  whereas  tbe  new  Act  merely  provides  for  tbe  produc- 
tion of,  with  the  oath  of  "  such  accounts  and  vouchers  as  shall 
be  necessary  to  prove**  tbe  debt.  It  therefore  appears  to  m« 
tbat  this  objection  to  tbe  votes  of  Fleming  and  others  is  not 
good.  It  is  not  necessary  that  tbe  accounts  should  bare  been 
signed,  at  under  the  former  Act;  and  they  seem  sufficiently  con- 
nected with  the  affidavits  to  satisfy  the  requirements  of  the  new 
Act.  The  other  class  of  objections  is  of  a  different  nature.  A 
parson  appears  with  a  number  of  mandates  from  individuals 
claiming  a  right  to  vote  as  creditors,  on  acknowledgments  of 
debt-obtained  from  the  bankrupt  on  the  eve  of  bankruptcy,  and 
several  of  them  in  favour  of  bis  near  relations.  Votes  pro- 
ceeding on  such  documents  give  rise  to  very  strong  suspicions ; 
and  my  impression  is,  tbat  they  ought  not  to  be  admitted.  On 
both  of  these  objections,  therefore,  I  think  the  merits  rest  with 
Mr  Macfarlane.  As  to  the  first  of  them  I  have  no  doubt ;  but 
as  to  the  second,  I  must  confess  1  feel  considerable  difficulty. 

iMfd  Gillies  concurred. 

Lord  Mackenzie I  concur  as  to  the  first  class  of  objections, 

and  with  great  doubt  also  as  to  the  second.  The  only  docu- 
ments sworn  to  and  produced  in  connection  with  tbe  oath  are 
acknowledgments  by  the  bankrupt.  This  is  very  awkward  in 
itself,  and  the  circumstances  make  it  still  more  so.  These  ac« 
knowledgments  were  granted  on  the  ere  of  bankruptcy,  when, 
of  course  they  ought  to  be  considered  as  not  made  against  the 
bankrupt  himself,  but  against  bis  creditors.  They  have  com- 
pletely the  air  of  having  been  given  for  the  purpose  of  affecting 
tbe  election  of  trustee.  Tbe  oath  should  have  been  taken — not 
to  mere  acknowledgments,  but  to  accounts. 
.    Lord  FulUrioH, — I  have  no  doubt  as  to  the  first  objection, 


which  founds  merely  on  the  fact,  chat  tbe  accounts  are  not  con- 
nected with  the  affidavits  by  signature.  Under  the  new  Act 
it  is  not  necessary  that  they  should  be  so  connected.  As  to  tbe 
other  objection  I  have  great  difficulty,  but  concur.  In  one 
sense,  t^  acknowledgment  by  tbe  debtor  seems  a  better  proof 
of  debt  than  an  account  not  vouched ;  but  it  cm  hardly  be  said 
tbat  such  acknowledgment  is  the  proper  voucher  in  tbe  sense 
of  the  Statute.  The  parties  swear  merely  to  the  debtor's  ac- 
knowledgment, and  of  course  swear  very  safely ;  but  to  make 
the  oath  sufficient,  they  should  have  sworn  to  the  account. 

The  Court  found  Mr  Macfarlane  entitled  to  tlie  office 
of  trustee,  with  expenses,  and  remitted  to  the  Sheriff 
to  confirm  his  election. 

For  Macfarlane,  Mackenzie;  Ritchie  and  HilI,W.S.,  Agents. 
—For  J,  Cullen,  Dean  of  Faculty  (Wood),  More;  William 
Young,  W.S.,  A^eni B.  Clerk fH.B.J 


\QihJultf  1842. 

Second  Division (G.  D.  F.) 

No.  264. — John  MoNcan,  ctnd  hit  Trustee  Andrew 
Imrie,  PeiiiionerSf  v.  The  Commercial  Bank  of 
Scotland,  Beepondenie, 

Bankrupt  Statute,  2  and  3  Vict,  c  51— Affidavit — Conttroe- 
tion— Clause — Citation— Prescription —  Wkert  a  creditor  ap* 
plied  for  sequestration  of  the  estate  of  a  deceased  debtor ^  and 
in  the  affidavit  set  forth  his  debt  as  due  bjf  various  accounts^ 
and  that  **  the  estates  of  the  said"  X  **  if  still  jusilf  indebted 
and  owing  to  this  deponent  the  foresaid  sum,**  **  together  also 
with  interest,  being  the  aggregate  amount  of  principal  sums 
due  to  the  deponent,  as  contavid  in  the  said  aeeount'Cmrreni^** 
'*  and  that  no  part  of  the  said  debt  has  been  paid,  or  compcn^ 
sated,  or  extinguished  in  ang  manner  of  wag,  and  that  tbe  de- 
ponent boldi  no  security  for  the  same,  or  any  part  thereof, 
except  tbe  several  Toucbtfrs  of  debt  enuaserated  and  set  forth 
in  tbe  foresaid  inventory" — Held  that  that  was  not  a  proper 
compliance  with  the  9th  section  of  the  Bankrupt  Statute, 
which  provides,  that  the  petitioning  creditor  shall,  in  his  affi^ 
davit,  state  **  whai  other  persons  (if  any)  are,  beaides  the 
bankf  upt,  liable  for  tbe  debt,  or  ang  part  thereof,  and  specify 
ang  securitg  which  he  holds  over  the  estate  of  the  bankrupt, 
or  of  other  obligants,  and  depone  that  he  holds  no  other  obli- 
gants  or  securities  than  those  specified  ;  and  where  he  holds  no 
other  person  than  the  bankrupt  so  bound,  and  no  seenriig,  ke 
sltall  depone  to  tkat  effect"  Questions  raised,  whether  a  si^ 
questration  sleeps  f — as  to  dting  the  next  of  kin  besides  the 
heir,  and  how  obviated  f — and  as  to  the  effict  of  prescription 
alleged  to  arise  on  the  debt  set  forth  in  the  mffidavit  f 

The  late  David  Scott,  W.S.,  died  in  January  1 839, 
indebted  both  to  the  Commerciaf  Bank  and  also  to  the 
petitioner  Moncnr,-^the  latter  of  whom  some  time  after 
presented  an  application  to  the  Lord  Ordinary  on  the 
bills,  under  the  recent  Bankrupt  Act,  to  sequestrate 
his  estates.  On  this  application,  which  was  presented 
more  than  seven  months  after  the  debtor's  death,  the 
Lord  Ordinary  granted  the  usual  order  to  cite  the 
debtor^s  successor,  and  this  was  done  by  biting  Scott's 
heir-at-law,  omitting  the  heirs  in  mobiiibus. 

The  affidavit  which  Moncur  lodged  along  with  the 
application  was  in  these  terms : 

'*  Compeared  John  Moncur,  plumber  and  glasier  in  Edin- 
burgh, who  being  solemnly  sworn  and  examined,  depones.  That 
tbe  late  David  Scott,  Esquire,  writer  to  the  Signet,  and  builder 
in  Edinburgh,  was,  at  the  time  of  his  death,  justly  indebted  and 
owing  to  this  deponent  the  sum  of  £671*  9.  24.  Sterling,  being 
tbe  aggregate  amount  of  principal  aums,  and  £182. 0.  5^.  Ster- 
ling  of  periodical  interest  at  the  rate  of  5  per  cent.,  on  the  varioua 
items  of  the  said  aggregate  amount  of  principal  tama,  amounting 
together  to  the  sura  of  £853. 9. 8.  Sterling,  conform  to  partiru. 
lart  thereof,  us  contained  in  an  accoiuit-current  between  the  said 
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David  Scott  and  the  deponent,  from  the  Slat  day  of  December 
1830,  to  the  22d  dajr  of  innuary  1839 ;  and  conform  alio  to  the  re- 
spective accounts  and  vouchers  of  debt  referred  to  in  said  ac- 
count-current, and  as  enumerated  and  set  forth  in  an  inventory 
thereof;  both  of  which  said  account-current  and  inventory  are 
signed  by  this  deponent  and  the  said  Justice  of  the  Peace,  as 
relative  hereto.  Depones,  That  the  said  David  Scott,  accord* 
ifig  to  the  best  of  this  deponent's  knowledge,  information,  and 
belief,  died  upon  the  said  22d  day  of  January  1839;  and  that 
at  the  time  of  bis  death  be  resided,  or  had  a  dwelling-bouse  near 
Thurso,  in  the  county  of  Caithness,  and  that  be  was,  at  the 
time,  owner  of  heritable  or  moveable  estates  in  Scotland.  De- 
pones, That  the  estates  of  the  said  David  Scott  is  still  justly 
indebted  and  owing  to  this  deponent  the  foresaid  sum  of  £853. 
9s.  8d.,  together  also  with  the  lawful  interest  of  the  aforesaid 
sum  of  £671.  9.  2^.,  being  the  aggregate  amount  of  principal 
sums  due  to  the  deponent,  as  contained  in  the  said  account-cur« 
rent  from  and  since  the  said  22d  day  of  January  1839 ;  and 
that  no  part  of  the  said  debt  has  been  paid  or  compensated,  or 
extinguished  in  any  manner  of  way ;  and  that  the  deponent 
holds  no  security  for  the  same,  or  any  part  thereof,  except  the 
several  vouchers  of  debt  enumerated  and  set  forth  in  the  fore- 
said inventory,  and  referred  to  in  said  account.  And  all  this 
is  truth,  as  the  deponent  shall  answer  to  God." 

Moncur  himself  being  thereafter  pressed  by  diligence 
Used  by  the  respondents,  applied  for  sequestration  of 
bis  own  estates^  which  was  granted,  and  parties  friendly 
to  the  interest  of  the  bank  were  appointed  the  trustee 
and  commissioners  on  the  estate,  while  their  usual  law- 
agent  acted  as  agent  in  the  sequestration.  The  result 
was,  that  the  application  to  sequestrate  Scott's  estate 
l-.iy  over  for  a  great  length  of  time,  till  at  last  Moncur's 
creditors  changed  the  management,  and  appointed 
Imrie  to  act  as  trustee  in  room  of  the  previous  trusteei 
with  orders  to  proceed  with  Scott's  sequestration. 

Imrie  accordingly  joined  Moncur  in  an  application 
to  the  Lord  Ordinary  to  resume  consideration  of  the 
original  petition  at  Moncur's  instance,  and  having  ob- 
served that  the  afBdavit  previously  lodged  did  not  in 
words  comply  with  the  9th  section  of  the  Statute,  they 
gave  in  together  a  supplementary  affidavit,  with  the 
view  of  complying  with  the  strict  reading  of  the  sec- 
tion cited.  The  Lord  Ordinary  of  new  granted  war- 
rant to  cite  the  successor,  and  this  order  was  gazetted 
in  the  usual  form.  The  Lord  Ordinary's  interlocutor 
was  dated  more  than  year  and  day  frpm  the  date  of  the 
previous  order  for  intimation. 

In  this  stage  of  the  proceedings  the  Commercial 
Bank, — who  had  had  themselves  confirmed  executors- 
creditors  to  Scott  prior  to  Moncur's  application  for 
Scott's  sequestration,  after  the  seven  months  from  the 
death, — gave  in  a  minute  to  the  Lord  Ordinary  ou  the 
bills,  objecting  on  several  grounds  to  the  granting  of 
the  application  by  Moncur  and  Imrie.  The  objections 
were : — 1st,  That  Moncur's  original  application  was 
asleep :  2d,  That  it  had  lapsed  through  mora :  3d,  That 
the  next  of  kin  or  executors  had  not  been  cited :  4th, 
That  the  affidavit  did  not  comply  with  the  requisites 
of  the  9th  section  of  the  Statute ;  and  5th,  That  the 
debt  was  prescribed,  for  it  appeared  thftt  more  than 
three  years  had  expired  since  the  date  of  the  last  ar- 
ticle in  the  account  for  furnishings  referred  to  in  the 
affidavit. 

Parties  were  heard  before  the  Lord  Ordinary  on 
these  ol^ections,  the  answers  to  which  were  in  sub- 
stance at  follows : 

(1.)  Sequestrations  never  fall  asleep  like  processes  in  the 
Outer. House,  though  not  moved  in  for  more  than  year  and  day, 


as  they  are  Bill- Chamber  proceedings,  or,  in  other  words.  Inner-. 
House  processes,  to  which  the  rule,  on  which  the  objection 
was  grounded,  never  applies :  That  in  truth  a  sequestration  is 
not  so  much  a  judicial  process,  though  of  course  necessarily 
originating  in  Court,  as  a  ministerial  proceeding  for  the  distri- 
bution of  an  estate,  of  which  the  great  part  is  managed  extra- 
judicially, and  so  the  common  rules  of  form  do  not  apply.  But, 
on  the  other  hand,  there  was,  besides,  authority  against  the 
rule.  By  the  Act  of  Sederunt,  8th  July  1831,  it  was  pro- 
vided, that  suspensions  and  advocations  should  fall  asleep  if  not 
moved  in  within  year  and  day.  These  were  proper  Bill-Cham- 
ber processes,  and  to  them  the  rule  was  to  apply ;  but  nothing 
was  said  in  regard  to  sequestrations,  which  were  of  course  in 
the  Bill -Chamber ;  ajid  consequently,  as  they  were  excepted, 
it  must  be  held  that  the  rule  as  to  them  did  not  apply.  Again, 
it  showed  that  prior  to  the  Act  of  Sederunt,  no  Bill- Chamber 
process  fell  asleep  at  all.  Then  there  was  an  omission  founded 
on  a  specialty  in  the  case,  that  the  Lord  Ordinary  having  or- 
dered intimation  of  new,  subsequent  to  the  year  and  day,  the 
objection  was  obviated,  as  that  had  the  effect  of  a  wakening ; 
and  parties  were  not  entitled  to  look  beyond  the  Ust  order. 

(2.)  As  to  the  process  having  fallen  through  mora^  attribu- 
table to  the  petitioner,  it  was  argued  to  be^iis  tertii  for  the  bank 
to  urge  such  objection.  They  themselves  had  obtained  a  con- 
trol over  Moncur*s  own  sequestration  and  estate,  and  delayed 
to  proceed — consequently  it  was  their  act,  not  that  of  the  peti- 
tioner. 

(3.)  As  to  the  executors  not  having  been  cited,  it  was  ar- 
gued— that  the  Act  was  not  precise  in  its  enactments,  if  it  were 
meant  that  they  should  be  called  as  well  as  the  heir.  The  Act 
bad  clearly  a  distinction  in  view  between  a  sequestration  of  a 
deceased  debtor  obtained  with  consent,  and  without  consent. 
In  the  first  of  these  cases,  the  Act  Tsection  4)  provided  that 
the  **  successors"  must  concur  ;•— in  the  other,  that  the  "  suc- 
cessor," used  in  the  singular  number,  should  be  cited.  It  was 
true  that  section  3  provided,  that  words  in  the  singular  number 
were  to  be  held  as  in  the  plural,  where  the  noun  was  of  the 
masculine  gender ;  but  here  the  noun  might  either  be  masculine 
or  feminine ;  and  therefore,  that  part  of  the  enactment  did  not 
apply.  Besides,  section  3,  in  explaining  the  meaning  of  the 
term  *'  successors,"  as  importing  heirs  of  the  various  descrip- 
tions known  in  law,  used  the  plural  number,  and  not  the  sin- 
galar — consequently  it  was  not  clear  that  the  heirs  in  mobilibus 
were  to  be  called,  where  the  application  was  without  consent 
as  here.  Moreover,  the  objection,  if  well  founded  otherwise, 
was  not  a  fatal  objection,  but  merely  required  that  the  process 
should  be  sisted  till  the  next  of  kin  were  called.  But  here  the 
objection  was  cured  in  the  present  instance  by  the  appearance 
in  the  cause  of  the  bank  as  executors-creditors  confirmed. 
Their  confirmation  gave  them  a  preference  to  the  whole  move- 
ables, and  the  confirmation  set  forth  that  there  were  no  other 
moveables  remaining  than  those  confirmed,  unless  some  which 
had  been  preferably  secured  by  other  creditors,  but  that  those 
exhausted  the  estate :  See  also  AJexander's  Bankrupt  Act,  ed« 
1842,  p.  292,  note. 

(4.)  In  reference  to  this  objection  it  was  maintained — that 
a  liberal  construction  must  be  given  to  the  Act,  and  that  it  was 
sufficient  if  the  clause  were  complied  with  in  substance.  The 
affidavit,  it  would  not  be  doubted,  complied  with,  and  set  forth 
the  substance  of  the  Act ;  for,  as  it  said  that  the  petitioner 
held  no  security,  and  nothing  but  the  estates  of  the  deceased 
liable  for  the  debt,  it  followed  of  necessity,  that  by  implication 
it  also  set  forth  very  sufficiently  that  there  was  no  obligant  for 
the  debt.  It  was  admitted  that  it  did  not  state  the  fact  in 
words ;  but  it  was  argued  that  a  judicial  construction  could  not 
be  taken  where  the  Act  (section  3)  provided,  that  it  should  be 
construed  in  the  way  most  beneficial  for  promoting  the  ends  in 
view.  If  there  was  any  objection,  it  could  not  be  said  to  be 
£stal  to  the  affidavit  and  sequestration,  but  might  be  remedied 
by  a  supplemental  affidavit,  which  had  been  given  in  with  this 
view.  Under  the  English  procedure,  such  matters  were  per- 
mitted to  be  remedied  by  a  supplementary  affidavit.  See  ex 
parte  Maughan,  1  Glyn  and  Jameson,  p.  365.  Archbold's 
Bankrupt  Law,  ed.  1840,  pp.  77-82.  Rolledge,  2  Rose,  369. 
Cooke's  Bankrupt  Law,  ed.  1823.  1  Deacon's  Rep.  p.  111. 
Dulken,  1  Mootaga  and  Chitty,  p.  73.     It  was  also  maintained 
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tliat  it  waf  impossible  to  comply  with  the  9th  section  of  the 
Statute.  The  affidavit  clearly  imported,  from  necessary  impli- 
cation, that  there  was  no  security  or  obligant,  and  nothing  re- 
sponsible  for  the  debt  but  the  debtor's  estates.  Therefore  the 
objection  came  to  this,  that  the  affidavit  was  invalid  because  it 
did  not  set  forth  that  the  deponent  held  the  deceased  liable. 
Now,  it  was  absurd  to  say  that  this  was  required  to  be  done 
when  the  party  was  long  dead.  That  could  not  with  propriety 
be  set  forth ;  and  accordingly,  as  it  was  set  forth  that  the 
estates  were  only  liable  for  the  debt,  and  that  there  was 
no  security,  that  was  sufficient,  as  it  appeared  plainly  that,  in 
these  circumstances,  there  could  be  no  obligant  liable  for  the 
same. 

(5.)  In  regard  to  prescription  it  was  pleaded,  that  all  that 
was  necessary  at  this  stage,  before  sequestration  was  awarded, 
W&s  to  set  forth  a  prima  facie  case  of  debt.  The  grounds  of 
debt  and  their  validity  might  afterwards,  no  doubt,  undergo 
scrutiny,  but  the  investigation  was  not  competent  at  this  stage. 
But  prescription  did  not  cut  off  a  debt,  except  the  long  prescrip- 
tion. It  shifted  the  onus  of  proof  from  one  party  to  another, 
but  still  a  debt  might  remain  capable  of  being  substantiated 
icripto  vel  juramento.  The  short  prescription  merely  affected 
the  nature  of  the  proof.  But  the  triennial  prescription  was  not 
here  applicable.  The  debts  were  due  on  contracts  in  missives 
for  the  supply  of  certain  building  materials  for  houses  which 
Scott  was  then  erecting,  in  which  case  the  vicennial  prescrip- 
tion at  once  applied.  .  Besides,  these  contracts  had  Veen  put 
in  suit  against  Scott,  and  likewise  against  the  Commercial 
Bank,  as  creditors  holding  heritable  securities  over  these  houses ; 
and  that  action  only  terminated  about  the  time  of  Scott's  deaf  h» 
so  that,  even  if  the  triennial  prescription  applied,  the  period  had 
not  elapsed. 

The  Lord  Ordinary  pronounced  the  following  in- 
terloflutor : 

'*  24th  June  1842. — The  Lord  Ordinary  having  resumed  eon^ 
•ideration  of  this  cause,  and  heard  parties*  procurators  upon  the 
objections  to  the  sequestration  stated  by  the  Commercial  Bank, 
and  made  avizandum  :  1.  Repels  the  objection  that  the  process 
is  asleep.  2.  Repels  also  the  objection  that  the  process  has 
fallen  or  lapsed  through  the  petitioner's  mora,  or  from  his  failure 
duly  to  carry  on  the  same,  or  in  any  other  manner.  3.  Repels 
the  objection  that  the  petition  was  not  served  upon  the  next  of 
kin,  or  other  executors  of  the  deceased, — in  respect  that  the  Com- 
mercial Bank,  who,  so  fsr  back  as  August  1839,  obtained  them- 
selves confirmed  executors-creditors  in  certain  portions  of  the 
moveable  estate,  themselves  set  forth  in  their  application  to  be  so 
confirmed,  that  though  *  there  may  be  other  subjects  belonging  to 
Mr  Scott,  yet,  so  far  as  they  know,  they  have  all  been  seized  by 
the  Crown  or  road  trustees  for  one  set  of  taxes  or  another,  or  taken 
possession  of  by  individual  creditors  who  had  assignments  or 
other  rights  thereto,  or  have  been  seized  by  the  heritable  creditors 
under  poindings  of  the  ground ;'  and — while  the  rights  of  the 
said  bank,  as  well  as  of  all  such  parties,  are  now  secure,  by 
more  than  seven  months  having  elapsed  after  the  deceased's  death 
before  any  step  was  taken  towards  obtaining  sequestration  of  his 
estates, — it  is  not  alleged  that  there  remained  at  the  date  of 
the  application  for  sequestration  any  portion  of  the  deceased's 
moveable  succession  in  the  possession  of,  or  vested  in,  any 
person  or  persons  whatsoever,  which  could  have  been  carried 
by,  or  taken  up  under  that  application.  4.  But  sustains  the  ob- 
jection, that,  by  the  9th  section  of  the  Statute,  it  is  necessary, 
in  order  *  to  entitle  a  creditor  to  petition,  or  concur  in  a  peti- 
tion for  sequestration,'  that  he  shall,  inter  a/ta,  in  bis  oath  to  the 
verity  of  the  debt  claimed  by  biro,  *  state  what  other  persons 
(if  any)  are.  besides  the  bankrupt,  liable  for  the  debt,  or  any 
part  thereof,  and  specify  any  security  which  he  holds  over  the 
estate  of  the  bankrupt,  or  of  other  obligants,  and  depone  that 
he  holds  no  other  obligants  or  securities  than  those  specified ; 
and  where  he  holds  no  other  person  than  the  bankrupt  so  bound, 
and  no  security,  he  shall  depone  to  that  effect ;' — whereas,  this 
notwithstanding,  the  petitioning  creditor  in  the  present  case 
has  omitted  or  fiiiled  to  depone  that  he  holds  no  other  person 
than  the  deceaied,  or  the  successor  or  successors  immediately 
entitled  to  represent  him  in  his  estate,  bound  to  him  as  said  is : 
Therefore,  dismisses  the  petition  for  sequestration,  as  not  duly 


supported  in  terms  of  the  Statute  by  aaid  oath ;  reserving  to 
the  petitioning  creditor,  if  so  advised,  to  apply  of  new  in  a  habile 
and  regular  manner :  Finds  it  unnecessary,  in  this  state  of  mat- 
ten,  to  pronounce  any  deliverance  on  the  remaining  objection, 
that  the  petitioning  creditor's  debt  was  not  habile  to  support  the 
petition,  in  respect  of  its  being  prescribed  :  Finds  no  expenstss 
hitherto  incurred  due  to  either  party,  and  decerns. 

**  Note. — 1.  The  objection  which  the  Lord  Ordinary  has  re- 
luctantly sustained,  turns  upon  matter  of  express  statutory  re- 
quirement ;  and  looking  to  the  very  precise  terms  of  the  enact- 
ment, it  seems  as  difficult  to  get  the  better  of  it,  as  it  was  under 
the  former  Statute  to  get  over  the  kindred  injunction,  that,  in 
certain  cases,  the  securities  held  by  the  creditor  should  not  only 
be  valued,  but  that,  on  the  fiiGeof  the  affidavit,  this  value  should 

be  expressly  deducted,  and  the  balance  epeeified See  2  BeU 

Com,,  340 ;  Jeffrey,  20M  January  1821  ;  Murray,  22d  June 
1821.  It  was  there  held  to  afford  no  answer,  that  the  affidavit 
had  substantially  complied  with  the  law,  by  furnishing  all  the 
necessary  data  out  of  which  to  ascertain  the  claim.  The  words 
of  the  Statute  were  held  Imperative;  and  the  Court  did  not 
consider  that  they  were  entitled  to  receive  or  entertain  equipol- 
lents. 

y  As  to  the  observatiofY,  that  the  word  '  bankrupt*  does  not 
strictly  apply  to  tideeeaeed  debtor,  the  Court  have  already  re« 
fused  so  to  narrow  the  construction  of  the  Statute  in  the  recent 
case  of  Lord  Mehilie,  (decided  this  session  by  the  First  Di- 
vision). 

**  And  the  case  of  a  deceased  debtor  being  thus  once  brought 
within  the  scope  of  the  regulation,  there  can,  it  is  thought,  be 
BO  difficulty  in  accomnnodating  the  words  of  the  affidarit,  so  aa 
to  meet  in  spirit  and  substance  the  requirement  of  the  Statute. 

**  2.  The  objection  of  prescription,  bad  it  been  necessary  to 
deal  with  it,  the  Lord  Ordinary,  as  at  present  advised,  would, 
with  every  deference  for  the  contrary  opinion  expressed  by  Pro- 
fessor BeU  (2  Com,  323  and  345,  and   Supplt.  46),  have>een 
disposed  to  overrule.     The  English  practice  in  regard  to  IKbca 
struck  at  by  the  Statute  of  Limitations,  furnishes  no  analogy. 
The  principle  which  there  rules  is,  that  the  debt  itself  is  extinct, 
so  as  no  longer  to  afford  ground  either  for  action  at  law  or  claim 
in  egfuity  ;  and  accordingly  such  a  debt  in  England  is  not  even 
admitted  to  be  proved  (Dewdney,  15    Ves.   479).     So  also 
would  it  be  with  us,  in  regard  to  an  obligation   which  stood 
peremptorily  and  finally  cut  ot[  hy  the  lony  neyative prescription,, 
But,  in  the  shorter  prescriptions,  it  is  only  the  euidenee  of  the 
debt  that  is  affected,  while  the  debt  itself  omj  remain  ;  and  ac- 
cordingly, it  may  at  any  time  lie  matle  the  ground  of  action  in 
our  Courts.     Indeed,  Professor  Bell  himself  admits,  that  a  debt 
affected  by  the  shorter  prescriptions  will  afford  a  good  ^ound 
of  claim  in  the  process  of  sequestration, — •  this  claim  being,' 
as  he  adds,  *•  analogous  to  an  action  for  the  debt ;'  and  not  only 
so,  but  that  such  a  debt  will  be  good  even  to  support  sequestra' 
Hon  itself,  provided  the  debtor  concur  in  the  application.     Now, 
such  a  concession  seems  fatal  to  the  whole  principle  and  ground 
of  the  objection.     Besides,  it  is  not  necessary  that  the  petition- 
ing creditor's  debt  be  constituted:— -It  is  enough  that  it  be  ca- 
pable of  cons/i/ir/ion.     And,  therefore,  where  no  voucher  has 
ever  existed  for  the  debt  (2  Bell  Com.,  344-6), — or  where  the 
voucher  has  been  lost  arid  its  tenor  not  yet  proved  {Ibid.  344), 
— or  finally,  where  the  voucher  cannot  be  received  or  looked  at 
from  objection  under  the  Stamp  Acts  (Geddes,  4th  June  1824 ; 
2  Sb.  App.  Ca.,  250;  2  Glyn,  414).~.dtill,  if  the  debt  itself 
exist,  and  be  sworn  to  by  the  creditor,  it  will  be  good  to  sup- 
port the  application  for  sequestration.     A  debt  struck  at  by 
the  triennial  prescription  falls  within  the  same  category.     For 
what  is  it  but  a  debt,  which,  though  there  be  no  written  moucher 
to  prove,  and  in  regard  to  which  parole  proof  is  no  longer  com- 
petent, is  yet.  to  all  intents,  capable  of  being  established  by  a 
third  mode  of  proof  eqnaWy  familiar  to  our  practice,   viz.,   the 
admission  or  oath  of  the  debtor.     And  if  the  debtor's  concur^ 
rence  in  tbe  petition  for  sequestration, — which  is  notliing  but 
his  voluntary  admission, — would  (according  to  Mr  Bell)  pur  an 
end  to  the  objection,  surely  all  opposition  on  his  part,  to  the 
application,  when  made  by  a  creditor,  must  be  neutralised  and 
fall  to  tbe  ground,  if  be  cannot  avoid  making  a  similar  a<fA«sstc>« 
when  the  foct  is  put  to  him,  or  if,  when  the  debt  is  referred  to 
his  oath,  he  finds  himself  constrained  to  affirm  its  existence. 
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The  Lord  Ordinary  nay  just  obaerve  in  conclusion,  that 
it  is  very  doubtful  whether  there  be  hcie  temiui  habiUt  for  the 
plea  of  prescription.  For  (not  to  mention  other  raattera  noticed 
in  the  debate)  it  is  stated  by  the  Continercial  Bank  (aiM«£«, 
iVc;.  57  o/f/rCf  p.  2)  that '  Soott»  before  bis  death,  had  been 
convened  in  an  action'  for  the  debt  t— snd,  as  be  died  in  Janu- 
ary 1839,  it  is  more  than  probable  that  the  date  of  this  action 
must  have  fallen  within  less  than  three  years  of  the  date  of  the 
last  article  of  the  account." 

Both  parties  reclaimed  ;  but  as  the  fourth  objection, 
sustained  by  the  Lord  Ordinary,  was  the  leadins^  and 
most  important  one,  it  alone  was  discussed,  as — ^if  ad- 
hered to  by  the  Court — it  superseded  consideration  of 
the  remaining  objections. 

Lord  Moncreiff, — I  cannot  get  over  the  words  of  the  9th  sec- 
tion, and  accordingly  I  agree  with  the  finding  of  the  Lord  Or- 
dinary. The  petitioner  ought  to  have  set  forth  that  be  held  no 
obligant,  as  obltgant  is  different  from  security. 

Lord  Medwyn  concurred. 

Lord  Justice'  Clerk  also  concurred ;  and  as  the  sustaining  this 
objection  superseded  the  others,  it  was  unnecessary  to  consider 
them. 

Lord  Meadmobauk  absent* 

The  Court 
"  Adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
dismisses  the  petition  for  sequestration  as  not  duly  supported  in 
terms  of  the  Statute  by  the  oath  of  verity  emitted  by  John 
Moncur,  reserving  to  the  petitioning  creditor,  if  so  advised,  to 
apply  of  new  in  a  habile  and  regular  manner :  Find  it  unneces- 
sary, in  this  state  of  matters,  to  pronounce  any  deliverance  on 
the  other  objections  specified  in  the  interlocutor  reclaimed 
against :  Find  the  Commercial  Bank  of  Scotland  entitled  to  the 
expenses  incurred  by  them  since  the  date  of  the  Lord  Ordinary's 
interlocutor  reclaimed  against ;  appoint  an  account,"  &c. 

Lord  Ordinary,  Ivory. — Act,  Rutherfurd,  G.  Dingwall  For- 
dyce;  George  Monro,  S.S.C.,  Agent.-^AU.  Dean  of  Faculty 

(Wood),  J.  S.  More;  J.  A.  Campbell,  W. S. ,  ^^en/ R.  CUrk, 

— [G.D.F.J 


16/Ayi</^  1842. 
Second  Divisioir (G.  D.  F.) 

No.  265. — John  Heivrt  Albxakdsr,  Suspender^  v« 
J.  H.  Anbsrson,  Bespondeni. 

Interdict — Suspension — Competency — 10  Geo.  II.  c.  28;  43 
Geo.  HI.  c.  142 — Theatrical  Entertainment — Construction 
— By  the  lOth  Geo.  IL  c.  28,  aU  performances  of  every  kin^ 
on  the  stags  are  prohibited  every  where^  except  within  the  city 
of  Wt'Stminstsr  and  liberties,  and  the  place  where  the  Sovereign 
is  personally  residing  for  the  time  ;  and,  in  consequence  of  the 
Statute,  it  has  been  customary  to  pass  an  act  in  Parliament 
furjoesting  any  locality  with  the  privileges  of  a  theatre*  By 
the  43(/  Geo,  II L  c.  142,  such  an  Act  was  passed  repealing 
the  previous  Act,  so  far  as  it  extended  to  Glasgow,  and  grant* 
ing  to  the  Sovereign  liberty  to  establish  a  theatre  in  Glasgow 
and  suburbs.  Letters-patent  were  issued  thereafter  in  favour 
cf  certain  persons,  granting  to  them  **  power,  license  and  autho" 
rity  for  collecting,  receiving,  firming,  managing,  having  and 
holding  a  company  of  comedians  for  performing  and  acting 
such  tragedies,  plays,  comedies,  operas,  and  other  entertainmenta 
of  the  stage  only  as  have  already  been  permitted  by  our  Cham* 
berlain,  or  may  hereafter  be  permitted"  And  full  and  ex-^ 
elusive  power,  license  and  authority,  was  also  given  by  the  let- 
terS'patent  "for  permitting  such  persons"  **  to  perform  plays 
and  entertainments  of  the  stage,  of  every  description,  in  peace 
and  quietness,  without  blame  or  impediment  of  any  person-^ 
Held,  that  the  lessee  under  the  patent  was  entitled  to  an  inter- 
dict^ to  the  ejffeet  of  preventing  a  party  enacting  within  the  city 
of  Glasgow  or  suburbs,  all  tragedies,  comedies,  operas,  plays, 
farces,  interludes,  melo-dramas,  burlettas,  and  all  other  enter* 
tainments  of  the  stage  of  any  description  whatever,  whether  the 
same  were  licensed  by  the  Lord  Chamberlain  or  not,  or  any 
part  or  parts  thereof. 


Lis  Alibi  ^Process-. Expenses-^Interdier — A  party  presented 
an  application  to  the  Sheriff  for  interdict.  The  respondent^ 
who  had  lodged  a  caveat,  and  the  complainer,  were  heard  on  the 
application  for  interim  interdict.  The  Sheriff  rejused  interim 
interdict,  but  ordered  service  of  the  application  on  the  respon* 
dent,  and  answers  in  fourteen  days,  TTie  complainer  then  ap- 
plied to  the  Court  of  Session  for  an  interdict  in  very  nearly  th^ 
same  terms,  and  thereafter,  by  a  note  on  the  Inferior  Court  pro* 
cess,  stated  that  he  had  abandoned  that  process,  reserving  aU 
other  remedies,  but  tendered  no  expenses — Held  that  this  was 
no  bar,  as  a  lis  alibi,  against  insisting  in  the  application  for  iur 
terdict  in  the  Court  of  Session. 

The  complainer,  who  is  lessee  of  the  Theatre  Royal 
of  Glasgow,  presented  this  application  (on  caution) 
against  the  respondent,  as  designing  himself  of  the 
minor  theatre  there,  praying  their  Lordships  to  inter- 
dict and  prohibit  the  respondent  from  representing  and 
enacting  the  perforniances  now  to  be  referred  to. 

By  the  1 0th  Geo.  II. c  28, — entituled  an  Act  to  expli^iQ 
and  amend  so  much  of  an  Act  made  in  the  twelfth  year  of 
the  reign  of  Queen  Anne,  entituled,  *'  an  Aotfor  reducing 
the  laws  relating  to  rogues,  vagabonds,  sturdy  beggarst 
and  vagrants,  into  one  Act  of  Parliament ;  and  for  the 
more  effectual  punishing  such  rogues,  vagabonds,  sturdy 
beggars,  and  vagrants,  and  sending  them  whither  they 
ought  to  be  sent,"  as  relates  to  common  players  of  in- 
terludes,— various  provisions  were  made  in  regard  to 
the  stage. 

Tlie  tirst  and  second  sections  imposed  certain  pe- 
nalties on  all  who  should  perform  any  entertainments 
of  the  stage  *'  without  authority,  by  virtue  of  letters^ 
patent,  from  his  Majesty,  his  heirs,  successors,  or  pre*^ 
decessors,  or  without  license  from  the  Lord  Chamber- 
lain of  his  Majesty's  household  for  the  time  being  f^ 
and  specially  referred  to  persons  committing  the  offence 
who  had  no  legal  settlement  in  the  place  where  the; 
offence  was  committed ;  and  it  was  provided,  that  they 
should  be  held  as  rogues  and  vagabonds  u ruler  the  1 2tb 
of  Queen  Anne,  stat.  2,  chap.  23,  and  punished  as  such } 
and  the  second  section  declared,  that  all  persons  offend- 
ing against  the  Act,  whether  having  a  legal  settlement 
in  the  place  or  not,  should  pay  a  penalty  of  £60  for 
each  offence. 

By  the  3d  section  it  is  provided : 

**  That  fiom  and  after  the  said  24rb  day  of  June  1737,  no  per- 
son  shall,  for  hire,  gain,  or  reward,  act,  perform,  represent,  or 
cause  to  be  acted,  performed,  or  represented,  any  new  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or  other  entertainment  of  the 
stage,  or  any  part  or  parts  therein,  or  any  nevr  act,  scene,  or  other 
part  adde<l  to  any  old  interlude,  tragedy,  comedy,  opera,  play^ 
farce,  or  other  entertainment  of  the  stage,  or  any  new  prologue  or 
epilogue,  unless  a  true  copy  thereof  be  sent  to  the  Lord  Chamber- 
lain of  the  King's  household  for  the  time  being,  fourteen  days 
at  least  before  tbo  acting,  representing  or  performing  thereof, 
together  with  an  account  of  the  plHyhouse,  or  other  place  wbera 
the  same  shall  be,  and  the  time  when  the  same  is  intended  to 
be  fir«t  acted,  represented,  or  performed,  signed  by  the  master 
or  manager,  or  one  of  the  masters  or  managers  of  such  playhouse, 
or  place,  or  company  of  actors  therein." 

Tiie  4th  section  enforced  this  provision  by  declaring 
1^  penalty  of  £50  on  offenders,  and  vested  the  Lord 
Chamberlain  with  a  power  of  prohibiting  all  unlicensed 
plays. 

l*lie  5th  section,  upon  which  the  present  discussion 
in  some  measure  hinged,  is  in  the  following  terms.  U 
is  enacted, 

**  That  no  person  or  persons  shall  be  authorised,  by  virtue  of  any 
let  ters« patent  from  bis  Majesty,  his  beirs,  saccccsors,  or  predeces* 
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son,  or  by  the  lieente  of  the  Lord  Chamberlain  of  his  Majeaty** 
household  for  the  time  being,  to  act,  represent,  or  perform  for  hire, 
gain,  or  reward,  any  interlude,  tragedy,  comedy,  opera,  play,  farce, 
or  other  entertainment  of  the  stage,  or  any  part  or  parts  therein, 
in  any  part  of  Great  Britain,  except  in  the  city  of  Westminster, 
and  ¥rithin  the  liberties  thereof,  and  in  such  places  as  his  Ma- 
jesty, hit  heirs  or  suceessom,  shall  in  their  royal  persons  reside, 
and  during  such  residence  only,  any  thing  in  this  Act  contained 
to  the  contrary  in  anywise  notwithstanding.** 

By  this  Statute,  accordingly,  it  was  illegal,  even  with 
the  license  of  the  Sovereign  or  letters-patent,  to  enact 
any  performance  on  the  stage,  except  within  the  city 
of  Westminster  and  liberties,  and  the  place  where  the 
Sovereign  might  be  residing  in  person  for  the  time, — a 
special  Statute  being  necessary  for  the  passing  of  letters- 
patent,  in  order  to  extend  the  privileges  of  a  theatre  to 
any  particular  locality. 

In  1803,  an  Act  (43  Geo.  III.  c.  142,)  was  passed, 
entituled  **  an  Act  to  enable  his  Majesty  to  grant  let- 
ters-patent for  establishing  a  theatre  under  certain 
restrictions  in  the  city  of  Glasgow.  On  the  preamble, 
that  '^ivbereas  a  licensed  playhouse  in  the  city  of  Glas- 
gow would  be  of  convenience  to  the  said  city,  and  to 
persons  resorting  there,**  it  enacted, 

*'  that  10  much  of  an  Act  of  Parliament  which  passed  in  the  tenth 
year  of  bis  late  Majesty's  reign,  entituled,  *  an  Act  to  explain 
and  amend  so  much  of  an  Act  made  in  the  twelfth  year  of  the 
reign  of  Queen  Anne,  entituled  an  Act  for  reducing  the  laws 
relating  to  rogues,  vagabonds,  sturdy  beggars,  and  vagrants,  and 
sending  them  whither  they  ought  to  be  sent,'  as  relates  to  com- 
mon players  of  interludes,  whereby  all  persons  are  discharged 
to  represent  any  entertainments  of  the  stage  whatever,  in  virtue 
of  letters-patent  from  his  Majesty,  or  by  license  of  the  Lord 
Chamberlain  of  his  Majesty's  household  for  the  dme  being,  ex- 
cept within  the  liberties  of  Westminster,  or  where  his  Majesty 
is  residing  for  the  time  being,  be,  and  the  same  is  hereby  re- 
pealed, so  far  as  the  same  respects  the  city  of  Glasgow,  suburbs, 
or  neighbourhood  thereof,  and  that  it  shall  and  may  be  lawful 
to  his  Majesty,  his  heirs  and  successors,  to  grant  letters-patent 
for  establishing  a  theatre  or  playhouse  in  the  city  of  Glasgow, 
suburbs,  or  neighbourhood  thereof,  subject  to  such  restrie* 
tions  as  to  the  number  of  persons  to  be  interested  therein,  and 
in  the  profits  thereof,  and  with  such  piirileges,  and  under  such 
provisions  and  regulations,  for  the  due  and  orderly  conducting 
and  managing  the  same,  as  to  his  Majesty  shall  seem  fit. ' 
"  Provided  always,  and  be  it  enacted,  That  the  said  theatre 
or  playhouse,  and  management  thereof,  shall  be  under  and  sub- 
ject to  the  control  and  inspection  of  the  Lord  Provost,  Bailies, 
Dean  of  Guild,  and  Deacon- Convener  of  the  Trades  of  the  dty 
of  Glasgow,  and  of  the  Sheriff-depute  of  the  couDty  of  Lanark 
for  the  time  being." 

In  virtue  of  this  Act,  bis  Majesty  g^nted  letters- 
patent  to  Mr  Macdowall  of  Garthland;  and  Mr  Alex- 
ander of  Southbar,  afterwards  assigned  to  the  com- 
mittee of  a  joint  stock  company,  which  erected  a 
Theatre  Royal  in  Queen  Street.  This  theatre  was 
destroyed  by  fire  in  1829 ;  and  with  the  view  of  carry- 
ing  on  theatrical  entertainments  in  another  part  of  the 
town,  new  letters-patent  were  granted  in  the  year 
1830.  These  letters  were  granted  in  favour  of  Mr 
Campbell  of  Blythswood  and  Mr  Monteith  of  Carstairs, 
in  trust  for  the  purposes  of  the  patent ;  and  the  letters 
conveyed  to  these  gentlemen  and  the  survivor  or  their 
assignees, 

'*  for  and  during  the  full  term  and  period  following,  vis.,  to  com- 
mence at  the  date  of  these  presents,  and  to  terminate  on  the 
24th  day  of  June  1847,  being  the  time  to  which  the  letters-pa- 
tent hereby  recalled  were  limited,  full  and  exclusive  power, 
license,  and  authority,  for  oollecting,  receiving,  forming,  ma- 
naging, having  and  holding  a  company  of  comediaas  m  our 


service,  for  performing  and  acting  such  tragedies,  plays,  come- 
dies, operas,  and  other  entertainments  of  the  stage  only  as  have 
already  been  permitted  by  our  Chamberlain,  or  may  hereafter 
be  permitted,  within  any  theatre,  built  or  to  be  built  in  any  fit 
place  in  the  city  of  Glasgow,  its  suburbs  or  neighbourhood,  in 
place  of  the  other  recently  destroyed,  during  the  said  period/* 

It  was  also  declared,  that 

"  We,  by  these  presents,  for  us,  oni*  heirs  and  sncoessors,'grant 
to  the  said  Archibald  Campbell  and  Henry  Monteith,  and  thAr 
survivor,  and  their  or  his  said  assignees,  full  and  ezclu«ive 
power,  license  and  authority,  for  permitting  such  persons,  during 
the  pleasure  of  the  said  Archibald  Campbell  and  Henry  Mon« 
teitb,  and  their  survivor,  and  their  or  his  assignees  aforesaid, 
from  time  to  time,  to  perform  plays  and  entertainments  of  the 
stage,  of  every  description,  in  peace  and  quietness,  without  blame 
or  impediment  of  any  person  of  persons  whatsoever,  for  the 
pure  gratification  of  such  as  desire  to  witness  the  same.  Never- 
theless, under  the  regulations  hereinafter  recited,  and  such  others 
as  the  said  Archibald  Campbell  and  Henry  Monteith«  and  their 
survivor,  and  their  or  his  said  assignees,  shall,  from  lime  lo 
time,  consider,  in  their  wisdom,  to  be  reasonable  and  necessary 
for  our  service." 

On  obtaining  these  letters-patent,  the  grantees  as- 
signed them  to  Messrs  Monteith,  Maxwell,  and  others, 
the  proprietors  of  the  old  theatre  in  Queen  Street, 
agreeably  to  a  provision  in  the  patent  so  limiting  their 
power  of  assignment.  A  power  was  given  by  the  patent 
to  grant  leases  of  the  privileges  thereby  given,  pro- 
vided they  should  not  be  of  longer  duration  than  five 
years,  and  with  a  certain  limitation  on  the  amount  of 
rent  to  be  demanded.  Under  this  provision  the  sus- 
pender, Mr  Alexander,  became  the  lessee  of  the  letters- 
patent.  He  paid  for  his  lease  a  price  or  grassum  of 
£1050,  and  pays  besides  a  nominal  yearly  rent. 

llie  respondent  had  lately  fitted  up,  as  alleged  by 
the  6omplainer,  a  large  wooden  building,  formerly  oc- 
cupied as  a  circus,  fronting  the  Green,  as  a  place  of 
public  amusement  or  theatre,  with  stage,  side  wings, 
scenery,  orchestra,  and  other  appurtenances  of  a  theatre, 
with  accommodation  for  an  audience  of  800  to  1000 
persons,  in  which,  by  the  aid  of  a  large  company,  he 
represented,  or  caused  to  be  represented,  entertain- 
ments of  an  essentially  dramatic  character,  such  as  are 
acted  on  the  stage,  composed  of  a  dialogue,  &c.,  con- 
tinuous story  or  plot, — sach  as  *<  The  Dumb  Orphan 
of  Genoa,  or  The  Bandit  Merchant,"—**  The  IdJot 
Witness,  or  A  Tale  of  Blood,**— "  Gilderoy,  or  The 
Farmer  and  His  Herd," — which  were  performed  on 
certain  evenings  condescended  on,  and  admitted  by  Uie 
respondent,  and  that  he  carefully  ''  excluded  from  his 
performances  all  such  theatrical  entertainments  as  have 
been  licensed  by  the  Lord  Chamberlain." 

Against  these  performances,  &c.,  as  infringing  his 
patent  right,  and  directly  invading  his  patrimonial  in- 
terests in  the  Theatre  Royal,  on  which  he  had  ex- 
pended, as  alleged,  upwards  of  £21,000,  the  complain- 
er  presented  this  note  of  suspension,  on  offer  of  cau- 
tion, praying  the  Court 

"  to  suspend  the  proceedings  complained  of,  and  to  interdict, 
prohibit  and  discbarge  the  said  respondent,  and  all  others  re- 
presenting him,  or  acting  by  or  under  his  authority,  or  other- 
wise,  from  acting,  representing  or  pet  forming,  or  cmising  to  be 
acted,  represented  or  performed,  at  the  place  mentioned  in  the 
said  statement  of  fiusts,  or  any  other  place  in  the  city  of  Glas- 
gow, or  in  the  suburbs  or  neighbourhood  thereof,  all  tragedies, 
comedies,  operas,  plays,  farces,  interludes,  melo- dramas,  bur- 
letlas,  and  all  other  eniertainments  of  tha  stage  of  any  deecrip- 
tion  whatsoever,  whether  the  same  have  been  licensed  by  ibe 
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Lord  ChBinberlain  or  not,  or  any  part  or  parts  thereof;  or  to 
do  otberwue  in  the  pretoUes  ««  to  your  Lordshipft  sball  seem 
proper." 

The  respondent  objected  to  the  interdict  as  craved  ; 
and  while  he  admitted  that  his  exhibitions  consisted  of 
exhibitions  of  mechanical  skill,  scientific  experiments, 
and  such  burlettas,  ballets,  and  melo -dramas  as  were 
not  licensed  by  the  Lord  Chamberlain  of  her  Majesty's 
household,  he  stated  that  he  always  studiously  ex- 
cluded from  his  performances  all  such  theatrical  enter- 
tainments as  had  been  licensed  by  the  Lord  Chamber- 
lain, and  included  in  the  letters- patent. 

In  reference  to  what  he  contended  were  the  privi- 
leges granted  to  the  complainer,  the  respondent  averred 
they  were  limited  to  "  suich  tragedies,  plays,  operas, 
and  other  performances  of  the  stage  only  as  have  al- 
ready been,  or  shall  hereafter  be,  licensed  by  the  Lord 
Chamberlain  of  his  Majest3r's  household :"  That  neither 
the  patentees  of  the  theatre  in  Glasgow  nor  the  sus- 
pender, as  their  lessee,  ever  obtained  any  exclusive 
privilege  from  the  Crown  of  acting  or  performing  in 
Glasgow  or  elsewhere,  such  performances  of  any  de- 
scription as  should  not  be  licensed  by  the  said  Lord 
Chamberlain ;  and  that  according  to  the  usage  which 
had  followed  upon  the  Statute  43d  Geo.  III.  c.  142, 
and  the  letters-patent,  the  exclusive  privilege  granted 
to  the  patentees  had  not  been  held  to  include  such 
burlettas,  ballets,  melo-dramas,  and  similar  entertain- 
ments as  were  not  licensed  by  the  Lord  Chamberlain  ; 
and  the  same  had  been  performed  at  minor  theatres 
established  from  time  to  time  in  Glasgow,  notwithstand- 
ing the  existence  of  such  patents.  Such  entertainments, 
as  burlettas,  ballets,  and  melo-dramas,  were  compara- 
tively of  modern  invention.  They  were  unknown  at 
the  date  of  the  Statute  of  the  10th  Geo.  II.,  and  were 
and  had  been  in  constant  use  of  being  performed  at 
minor  theatres  every  where  throughout  Great  Britain, 
although  such  minor  theatres  were  not  established  by 
letters-patent. 

In  support  of  the  interdict  the  suspender  maintain' 
edy  under  the  letters-patent,  that  he  had  the  exclusive 
right  of  performing  all  dramatic  entertainments,  of 
every  sort  whatever,  within  the  city  of  Glasgow ; — that 
the  circumstance  of  the  plays  being  unlicensed — a  cir- 
cumstance which  involved  an  iofringement  on  public 
police,  as  well  as  private  property, — could  afforid  the 
res(K)ndent  no  defence,  but  was,  on  the  contrary,  an 
additional  reason  for  the  interdict ;  and  that  the  com- 
plainer's  patrimonial  interests  being  directly  injured  by 
the  proceediugs  of  the  respondent  in  acting  unlicensed 
plays,  he  was  entitled  to  have  the  respondent  inter-* 
dieted  from  doing  unlawfully  that  which  the  complain- 
er had  the  exclusive  right  to  do  lawfully. 

In  regard  to  the  10th  Geo.  II.  c.  28,  &c.,  the  suspen- 
der maintained — That  all  persons  were  interdicted  and 
prohibited  from  performing  dramatic  entertainments  of 
any  kind  whatever  within  the  city  of  Glasgow,  except 
in  so  far  as  permitted  by  the  Statute,  or  other  special 
Acts ;  and  the  respondent  not  possessing  any  legal  au- 
thority to  act  any  thing  of  the  kind  whatever,  the  com- 
plainer was  entitled  to  have  him  interdicted  from  per- 
forming all  dramatic  entertainments,  without  distinction. 
And  the  respondent  was  not  entitled  to  have  any  ex.- 
ception  made  from  the  interdict  of  anlicensed  dramatic 
pieces,  inasmuch  as,  (1.)  The  statutory  prohibition  ap- 
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plied  to  all  dramatic  performances  whatever,  without 
distinction  ;  and,  (2.)  The  respondent  was  not  entitled 
to  ask  the  Court,  directly  or  indirectly,  to  protect  or 
sanction  unlicensed  dramatic  performances. 

On  the  other  hand,  the  respondent  maintained^  and 
his  pleas  resolved  into  this  general  argument — That  as 
the  suspender,  by  his  patent,  was  limited  to  the  per- 
formance of  such  plays  as  should  be  licensed  b}'  the 
Lord  Chamberlain,  it  was  only  as  to  such  plays  that 
he  was  entitled  to  obtain  protection  by  interdict.  The 
respondent,  it  was  admitted,  might  subject  himself  to 
pains  and  penalties  at  the  instance  of  the  public  pro- 
secutor ;  but  still,  while  admitting  that,  it  could  form 
no  competent  ground  to  the  complainer  in  support  of 
the  application,  as  it  y^aajus  tertii  to  him  to  found  oi^ 
it,  being  a  ground  only  open  to  the  public  prosecutor ; 
neither  had  he  any  title  or  interest  to  ask  the  inter- 
dict, on  the  medium  of  being  indirectly  affected  by  the 
performances  of  the  respondent ;  because,  as  he  was 
only  entitled  to  an  interdict  against  the  employment  of 
licensed  pieces,  he  could  not  competently  ask  an  inter- 
dict against  a  party  doing  that  which  he  himself  had 
no  right,  title,  or  interest  himself  to  do. 

The  Lord  Ordinary  (Ivory)  passed  the  note,  and 
granted  interdict  ad  interim, 

"  to  the  effect  of  prohibiting  the  performance  of  all  interlude!, 
tragediet,  comedies,  operas,  plays,  farces,  including  raelo-dramaf 
and  burlettas,  and  all  other  entertainments  of  the  stage  whatso- 
ever, or  any  part  or  parts  thereof,  unlicensed  as  well  as  licensed, 
which  require  to  be  submitted  to  the  Lord  Cbamberlain  for  bis 
license.'* 

The  following  note  was  appended  to  the  interlocu- 
tor: 

**  The  Lord  Ordinary  has,  with  the  respondent's  consent, 
granted  interdict  ad  interim  in  the  broadest  terms  for  which  he 
can  find  a  precedent,  having  adopted,  in  fact,  the  very  words  of 
the  judgment  in  Hamilton  v.  Alexander,  I4th  February  and  Iblh 
November  1827. 

**  He  has  great  doubts  whether  the  complainer  is  in  any  view 
entitled  to  more.  The  present  application  being  laid  solely  on 
the  title  and  interest  arising  by  force  of  tbe  exclusive  privilege 
conferred  by  the  patent  or  license,  it  does  not  occur  that  the 
complainer  can  insist  for  any  thing  beyond  an  interdict  which 
shall  protect  him  in  the  exercise  of  that  which  his  license  ex- 
pressly covers.  It  was  well  argued  for  tbe  respondent,  that  as 
the  complainer  could  not  insist  for  in/erc/iW  against  one  perform- 
ing plays  beyond  tbe  territory  of  his  privilege,  so  neither  can  he 
do  ao  against  performances  which  do  not  fall  within  the  range 
of  tbe  subject  of  bis  privilege.  It  is  nothing  that  consequential" 
fy  bis  interests  may  suffer.  An  indirect  prejudice  of  this  kind, 
from  acts  in  respect  to  which  there  is  no  exclusive  privilege 
conferred,  has  never  been  conaideted  as  constituting  encroach' 
ment  or  invasion  of  tbe  privilege  in  a  legal  sense.  One  who 
has  an  exclusive  privilege  to  manufacture  woollen  cloths,  woul^ 
not,  by  the  mere  force  of  that  privilege,  be  entitled  to  interdict 
another  in  the  manufacture  of  cottons,  how  illegally  soever  tbe 
latter  might  be  proceeding  in  his  own  department,  or  bowevei* 
much  prejudice  might  indirectly  and  consequentially  arise  ia 
competition  from  tbe  markets  being  occupied  by  an  additioniil 
commodity. 

**  It  is  a  different  matter  whether,  in  respect  of  the  illegality 
of  the  acts  done,  the  complainer  may  not  protect  himself,  inde- 
pendently of  bis  exclusive  privilege,  through  the  medium  of  tbe 
Statute  which  declares  those  aqts  illegal,  or  in  other  words,  by 
the  enforcement  against  the  wrong-doers  of  the  statutory  paintf 
and  penalties.  But  in. such -a  case  the -Statute  alone  muat  b(» 
tbe  source  as  well  as  tbe  measure  of  redresst.  Where,  indeed, 
the  act  done  is  not  only  an  offence  against  the  law,  but  also  an 
innovation  of  tbe  privilege,  there  would  of  course  be  open  to 
tbe  complainer  a  double  remedy — (University  of  Glasgow^  Zd 
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March  1837).  But  where  the  act  complained  of  ainounts  only 
to  the  statutory  offence,  without  at  the  ramc  time  constituting 
an  invasion  of  the  privilege,  the  Lord  Ordinary  does  not  see 
how  the  statutory  illegality  can  on  principle  enlarge  the  opera- 
tion of  the  privilege,  or  extend  the  patrimonial  title  and  inter* 
est  under  the  license.  Nor  does  the  opinion  delivered  hy  Lord 
Glenleein  Siddons,  24th  February  1825,  appear,  when  properly 
read,  to  lead  to  such  a  result.  The  objection  which  his  Lord- 
ship  was  there  dealing  with  was  one  of  a  totally  different  kind 
from  that  in  support  of  which  his  opinion  has  been  here  cited. 
It  was,  that  Mrs  Siddons's  license  did  not  confer  exclunte  privi- 
lege, but  merely  operated  to  the  effect  of  relieving  herself  from 
the  statutory  penalties  imposed  on  those  who  act  without  li- 
cense ;  and  hence,  that  she  had  *  no  title  to  apply  for  interdict  at 
all,*  even  within  the  class  of  performances  to  which  the  license 
reached.  The  answer  was,  that  the  patent  did  *  vest  her  with 
an  exclusive  privilege,  and  every  person  was  entitled  to  inter- 
dict others  from  doing  any  illegal  act  whereby  an  injury  was 
suffered  in  the  exercise  of  a  lawful  act  ;* — still,  however,  assum- 
ing that  the  illegal  act  was  wilbtn  the  scope  and  operation  of 
the  license — and  to  this  plea,  in  the  sense  in  which  it  was  thus 
submitted.  Lord  Glenlee  gave  his  sanction,  but  he  does  not  ap- 
pear to  have  done  so  in  any  other  or  more  extended  sense.  That 
his  Lordship  did  not  mean  to  lay  down  the  general  proposition, 
that  whether  the  illegal  act  did  or  did  not  full  within  the  scope 
of  Mrs  Siddons*8  patent,  she  was  entitled  to  an  interdict  against 
It  in  respect  of  its  mere  illegality*,  is  apparent  from  the  conclud- 
ing passage  of  his  opinion.  Nothing  of  the  kind  was  indeed 
necessary  for  the  disposal  of  the  only  matter  then  competently 
before  the  Court. 

*  '*  Be  thi»,  however,  as  it  may,  the  Lord  Ordinary  is  not  pre- 
pared, in  the  present  stage  at  least,  to  grant  a  broader  interdict 
than  be  has  done.  Such  an  interdict  appears  to  have  been  ex- 
pressly refused  by  Lord  Hermand  in  1818;  and  from  any  thing 
taid  in  Mrs  Siddons's  case,  it  would  seem  that  Lord  Glenlee  and 
the  Court  did  not  call  in  question  that  decision.  The  interdict 
asked  by  Mrs  Siddons  in  1825  was  expressly  limited  to  licensed 
plays.  That  granted  in  Hamilton,  supra,  was  confined  to  such 
as  required  license.  Nor  was  the  older  interdict  in  Jackson, 
26th  February  1793,  Diet.  10,611,  conceived  in  a  different 
spirit. 

*'  On  the  whole,  therefore,  in  so  far  as  the  complainer  insists 
for  interdict  against  performances  which  do  noi  '  require  to  be 
submitted  to  the  Lord  Chamberlain  for  his  license,'  it  has  been 
thought  best  to  go  no  farther  at  present  than  to  pass  the  note, 
and  leave  the  question  to  be  deliberately  tried  in  an  ulterior 
stage. 

**  The  objection  of  lis  pendens  the  Lord  Ordinary  understands 
to  have  been  given  up,  at  all  events,  as  a  bar  to  passing  the 
note,  by  the  respondent's  consent  that  an  interdict  should  go 
out  to  the  limited  effect  for  which  it  has  now  been  granted.  In 
any  view,  the  Lord  Ordinary  should  not  have  felt  disposed  to 
deal  definitively  with  it  to  the  effect  of  refusing  the  note  as  in- 
competent, without  hearing  farther  on  th'e  subject.  He  has 
therefore  passed  the  note,  holding  the  case  to  remain  open  on 
this  point  as  on  the  rest.  Of  course  the  objection  of  lis  pendens 
may  be  renewed  by  the  re»pOTident,  if  so  advised,  when  the 
note,  as  now  passed,  comes  to  be  discussed.*' 

Afterwards,  a  record  was  made  up,  and  mutual  cases 
ordered. 

In  the  record  the  respondent  stated  a  ]jlea  of  lis 
alibi  as  a  bar  to  the  application  for  interdict.  It  ap- 
peared that  the  complainer  had  presented  an  applica- 
tion to  the  Sheriff  of  Lanarkshire  for  an  interdict  against 
the  respondent,  in  terms  almost  similar  to  the  present. 
The  respondent,  who  had  previously  lodged  a  caveat 
ivith  the  Sheriff-clerk,  craving  to  be  heard  in  case  of 
any  such  application,  entered  appearance  to  the  appli- 
cation. Parties  were  heard  thereon,  when  the  Sheriff 
issued  a  note  as  to  the  interim  interdict  craved,  in 
which  he  found  that  the  complainer  had  not  instructed 
such  n  prima  fade  case  as  to  warrant  the  granting  of 
the  interim  interdict.   'His   Lordship,   however,    re- 


served the  whole  pleas  of  parties,  and  appointed  ser- 
vice of  the  application,  meantime,  on  the  respondent, 
and  answers  within  fourteen  days.  The  petition  was, 
however,  never  served.  In  this  state  of  matters,  the 
application  for  interdict  was  made  in  this  Court,  and 
after  that  the  complainer  inserted  a  note  on  the  Infe- 
rior Court  record,  stating  that  he  had  abandoned  that 
process,  but  reserved  other  proceedings.  No  expenses 
were  tendered  to  the  respondent,  and  there  was  no 
interlocutor  interponing  authority  to  the  abandon- 
ment. 

In  reporting  the  cause  to  the  Inner- House,  the  I^rd 
Ordinary,  Cuningbame,  stated  his  opinion  in  the  fol- 
lowing note : 

"  This  case  was  heard  before  Lord  Murray  last  winter,  and 
it  is  understood  his  Lordship's  view  was  to  report  it  to  the 
Court.  Tbe  Lord  Ordinary  concurs  in  tbe  propriety  of  that 
course,  as  questions  are  involved  in  it  which  have  been  formerly 
the  subject  of  much  discussion  before  the  Court. 

**  The  suspender  and  complainer,  Mr  Alexander,  is  tbe  lessee 
under  the  patentees  of  tbe  Theatre  Royal  in  Glasgow,  who  had 
a  patent,  granted  under  a  special  Act  of  Parliament,  for  erect- 
ing a  theatre  in  Glasgow  (43d  Geo.  III.)  to  act  *  such  tragf- 
dies,  plays,  comedies,  operas,  and  other  eniertainmenis  of  the 
stage  only  as  have  already  been  permitted  by  our  Chamberlain, 
or  may  hereafter  be  permitted,'  &c.  &c.  &c.  The  respondent, 
Andfrson,  again,  is  the  lessee  or  occupant  of  a  place  of  public 
amusement,  called  a  minor  theatre,  opened  near  the  Green  of 
Glasgow,  for  the  performance  of  pantomimes,  comic  operas,  ajid 
other  similar  exhibitions,  got  up  at  a  small  cost  to  entertain  tbe 
humbler  class  of  society. 

*'  Tbe  suspender,  tbe  lessee  of  tbe  regular  theatre,  pleads, 
that  under  his  letters-patent,  he  not  only  has  the  exdusiive  pri- 
vilege of  all  dramatic  performances  in  Glasgow,  but  also  that  be 
has  a  legitimate  title  and  interest  to  apply  to  this  Court  to  en- 
force the  Act  of  10th  Geo.  U.  cap.  28,  hy  interdicting  all  enter- 
tainments of  tbe  stage  attempted  to  be  got  up  by  tbe  reapoa- 
dent,  or  any  other  party,  in  violation  of  that  Act. 

**  On  tbe  part  of  the  respondent,  again,  a  plea  was  at  one 
time  indicated,  that  the  Act  of  lOtb  Geo.  U.  was  repealed  in 
toto  as  to  the  city  of  Glasgow,  and  that,  by  tbe  phraseology  of 
the  Act  43d  Geo.  III.,  it  could  not  be  enforced  within  any  part 
of  that  loyalty.  That  plea  does  not  seem  to  be  now  insisted 
on.  It  is  plain  from  the  whole  provisions  of  the  Act  43d  Geo. 
III.,  taken  together  (though  undoubtedly  it  is  framed  wirh  great 
looseness  and  inaccuracy),  that  tbe  meaning  of  tbe  Legislature 
was  simply  to  authorise  bis  Majesty  to  grant  a  patent  for  open- 
ing one  theatre  in  Glasgow  for  the  representation  of  licensed 
dramatic  performances,  and  with  that  intent,  and  to  that  effect, 
only  to  repeal  the  Act  of*10th  Geo.  II.,  while  manifestly  the 
Statute  was  to  be  in  force  quoad  ultra  against  tbe  erection  of 
other  theatres.  In  any  other  view,  and  particularly  if  the  Act 
lOth  Geo.  II.  had  been  repealed  in  omnibus  as  to  Glasgow,  the 
limitation  of  tbe  Sovereign's  right  to  license  one  theatre  only  in 
that  place  would  have  been  unnecessary  and  absurd. 

**  The  respondent's  chief  plea,  however,  seems  to  come  to 
this,  that  he  in  no  respect  viohites  tbe  suspender's  patent.  Tb^ 
right  of  that  party,  it  is  aatd,  extends  only  to  tbe  legitimate 
drama,  or  to  such  entertainments  of  tbe  stage  aa  the  I^ord 
Chamberlain  (acting  under  tbe  lOth  of  Geo.  II.)  aball  permit; 
but  that  he  (the  respondent)  does  not  exhibir  any  such  perform- 
ances, but  confines  himself  exclusively  to  unlicensed  drmmas,  or 
to  such  representations  as  do  not  require  a  license. 

'*  Witti  respect  to  the  first  of  these  pleas*  the  Lord  Ordinary 
must  own  that  be  extremely  doubts  its  relevancy.  He  appre- 
hends that  it  is  not  in  any  party's  mouth  to  allege  that  be  ex- 
hibits entertainments /rir6i(/  by  Statute;  and  it  scema  equnUy 
clear,  that  the  suspender  has  a  good  title  and  intereat  to  apply 
for  an  interdict  against  any  deliberate  violation  of  the  Stature 
by  the  respondent  or  any  other  parties.  It  is  apprehended  that 
his  monoply  includes  all  dramatic  performances  and  entertaio- 
menu  of  the  stage  which  the  law  allows  to  be  exhibited  in  this 
country.     Tbe  jwtent,  no  doubt,  is  so  expressed  aa  to  comprf- 
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hend  those  entertainroenU  permitted,  or  that  may  be  permitted 
by  the  Lord  Chamberlain,  but  it  was  necessarily  implied  in  such 
a  grant,  that  uo  other  party  rfiall  be  allowed  to  exhibit,  either 
licensed  performances,  or,  a  fortiori,  entertainments  of  the  stage 
unlicensed^  within  the  bounds  of  the  patentee's  right. 

*'  Accordingly,  this  was  very  clearly  and  forcibly  laid  down 
by  Lord  Glenlee  in  the  case  of  Mrs  Siddons  v.  Ryder,  in  1825 
(3  Shaw,  676),  when  his  Lordship  delivered  an  opinion  par- 
tially quoted  in  these  papers ;  but  the  whole  of  which  well  de- 
serves perusal  in  the  present  question.  It  is  true  that  the  Court, 
in  that  case,  only  interdicted  Ryder  from  performing  licensed 
dramaf,  because  no  more  was  asked ;  and  that  case  did  not  go 
further  than  the  Bill-  Chamber.  But  it  is  manifest  that  the  opi- 
nion of  the  learned  and  eminent  Judge  referred  to,  went  the  full 
length  of  the  interdict  now  claimed  by  the  suspender. 

"  Accordingly,  it  is  thought  that  there  is  not  a  little  incon- 
sistency in  the  course  taken  by  the  respondent  in  the  present 
case.  While  maintaining  strenuously  the  argument  now  ad- 
verted to,  he,  towards  the  clone  of  his  paper,  expresses  his  as- 
sent to  the  interdict  which  Lord  Ivory  granted  in  the  Bill- 
Chamber.  By  that  interdict  the  respondent  was  prohibited  from 
the  performance  of  *  all  interludes,  tragedies,  comedies,  operas, 
plays,  &c.  &c.,  and  all  other  entertainments  of  the  stage,  &c., 
unlicensed  as  well  as  licensed,  which  require  to  he  submitted  to 
the  Lord  Chamberlain  for  his  license,' 

**  It  is  possible  that  the  interdict,  in  the  preceding  terms, 
properly  enforced  by  the  Judge  Ordinary  on  the  spot,  might  be 
sufficient  for  the  protection  of  the  suspender's  right.  At  the 
same  time,  as  the  Act  of  10th  Geo.  II.  prohibits  all  entertain- 
ments of  the  stage  from  being  performed  which  are  not  licensed, 
it  is  possible  that  some  evasion  of  the  Act,  and  of  the  suspender's 
privilege,  may  be  successfully  practised,  if  it  has  not  been  the 
nsage  to  submit  to  the  Lord  Chamberlain  every  class  of  stage 
entertainments  which  fall  within  the  Statute.  Thus,  it  is  not 
known  whether  it  may  have  been  customary  for  the  Lord  Cham- 
berlain to  license  pantomimes,  melo-dramas,  ballets  and  similar 
entertainments.  But  whether  it  has  been  so  or  not,  it  seems  to 
be  held  in  sundry  English  cases  quoted,  that  such  performances 
fall  within  the  entertainments  of  the  stage  prohibited  by  the  Act 
10th  of  Geo.  II. 

"  The  cases  tried  in  the  English  Courts  are  obviously  prece- 
dents of  weight  in  the  consideration  of  this  British  Statute  in 
Scotland.  At  the  same  time  it  deserves  remark,  that  the  cases 
relative  to  bouses  of  public  entertainment  in  London  often  de- 
pend on  another  Statute  (25th  Geo.  II.  cap.  36,  relative  to 
dancing  and  music  rooms),  which  is  exclusively  applicable  to 
London  and  Westminster,  and  can  throw  no  light  on  the  present 
question. 

**  Keeping  these  considerations  in  view,  it  Is  for  the  Court 
to  consider  whether  it  would  not  be  proper,  both  in  reference 
to  the  rights  of  the  suspender,  and  to  obviate  future  expense 
and  litigation,  to  make  the  interdict,  if  possible,  more  special 
and  precise  than  it  is  under  the  interlocutor  in  the  Bill-Cham- 
ber. The  respondent  admits,  in  the  outset  of  his  paper,  that 
he  exhibits  in  his  theatre  *  burlettas,  ballets  and  melo-drarons.' 
It  is  for  the  Court  to  judge  whether  these  are  not  entertain' 
wents  of  the  stage  in  the  sense  of  10th  Geo.  II.  It  will  also  be 
considered  by  the  Court  if  the  programmes  circulated  by  the 
respondent  (vide  appendix  to  suspender's  case,  pp.  52,  53),  of 
the  pantomimes,  melo-dramas  and  other  pieces  brought  out  at 
bis  theatre,  should  not  have  been  licensed  by  the  Lord  Cham- 
berlain. Both  parties  have  been  very  sparing  of  their  informa- 
tion as  to  the  practice  followed  in  the  Chamberlain's  Office  as 
to  such  pieces,  which  is  remarkable  in  a  class  of  cases  litigated 
so  often  and  so  keenly  as  that  now  under  discussion.  But  if 
necessary,  the  Court  can  order  additional  information  to  be  fur- 
nished as  to  the  practice  of  the  English  theatres  in  this  roattei." 

At  advising,  the  Court  unani measly  considered  that 
the  plea  of  ^  alibi  was  untenable.  There  had  been 
no  service,  and  consequently  there  never  was  a  pro- 
cess, properly  speaking,  in  the  Inferior  Court.  In  re- 
gard to  the  merits,  their  Lordships  held  that  the  10th 
Geo.  II.  was  not  repealed,  and  coincided  in  the  views 
imiicated  by  the  Lord  Ordinary  ;  and  accordingly, 


'*  Suspend  the  proceedings  complained  of,  and  grant  interdict  as 
craved,  and  decern :  Find  the  suspender  entitled  to  the  expenses 
incurred  by  him  ;  appoint  an  account,"  &c. 

Suspender's  Authority. — Laidlaw  v.  Smith,  8th  March  1834  > 
Shaw,  XII.  538. 

Respondent's  Authorities Chitty's  Treatise  on  the  Prero- 
gatives, p.  391.  Webster's  Law  and  Practice  of  Patents,  p. 
85.  Tailors  of  Perth  v,  Lyon  and  Others,  lOih  December 
1756;  Mor.  1947.  Svme  v.  Steel,  lOih  August  1765;  Mor^ 
14,979.  Darby,  lOth'February  1796;  Mor.  7907.  University 
of  Glasgow  V.  the  Physicians  of  Glasgow,  3d  Mnrch  1837;  15 
Shaw,  p.  736.  Sidilons  r.  Ryder.  24fh  February  1825;  3 
Shaw,  397.     King  v.  Handy,  6  Durnford  and  East,  p.  286. 

LordOrdinary,  Cuninghame Act,  Dean  of  Faculty  (Wood), 

Penney;  A.  Hamilton.  W.S  ,   Agent Alt.  Solicitor-General 

(M*Neili),  J.  Inglis;  Handyside  and  Wilson,  W.S.,  Agents — 
Beveridge,  Clerk fO-I^-F-J 


\&thJu!y  1842. 

SfecoND  Division (G.D.F.) 

No.  266. — Abchibald   Watt,  Sugpendevy  v.  Wil^ 

LtAM  Knox,  Charger. 

Process^-t'oor — Assessment — Consuetude — Suspension  —  Ac* 
cording  to  use  and  wont  fot  a  length  of  time,  poors*  assess* 
ment  had  been  levied  on  certain  lands,  as  situated  within  the 
parish  of  St  Ninians,  but  on  an  action  fur  payment  of  the 
assessment  of  a  particular  gear,  the  proprietor  of  the  suh' 
jects  pleaded  that  the  action  ought  to  be  dismissed,  on  the 
ground  that  the  subjects  were  situated  within  the  parish  of 
Stirling,  and  so  not  liable  for  the  assessment.  After  a  proof 
as  to  the  situs  of  the  lands,  the  Sheriff-substitute  dismissed 
the  action,  but  the  Sheriff,  proceeding  on  the  usage  as  to  the 
mode  of  assessment,  the  proof  of  which  he  held  to  be  complete^ 
and  enough  for  the  decision  of  the  case,  reversed  that  finding, 
and  decerned  for  the  assessment  and  expenses  of  process — Held 
that  suspension  was  a  competent  mode  of  review  of  the  Sheriffs 
judgment ;  but  opinion  indicated,  that  the  main  question  as  to 
the  situs  of  the  lands,  and  consequent  liability  to  a  particular 
parish,  could  only  be  raised  by  declarator, 

Knox,  who  is  collector  of  poors'  money  for  the  parish 
of  St  Ninians,  brought  an  action  in  the  Sheriff  Court 
of  Stirlingshire  against  the  suspender,  who  is  factor 
for  Spittal's  Hospital  in  Stirling,  for  payment  of  £2. 
6s.  3d.  as  the  amount  of  poors'  rates  for  the  period  from 
Whitsunday  1836  to  Whitsunday  1837,  alleged  to  be 
due  by  the  hospital  for  their  lands  of  Southfield,  as 
situated  within  the  parish  of  St  Ninians.  Along  with 
the  summons  there  was  lodged  a  certificate  under  the 
hands  of  the  minister  of  that  parish,  to  the  effect  that 
the  sum  claimed  was  the  "  quota  assessed  upon  the 
lands  of  Southfield,  in  this  parish,  belonging  to  the 
said  hospital."  In  defence  it  was  pleaded,  that  the 
action  could  not  be  maintained,  because,  as  alleged, 
the  lands  in  question  were  not  situated  in  the  parish 
of  St  Ninians,  but  lay  within  the  parish  of  Stirling ; 
in  support  of  which  averment,  reference  was,  inter  alia^ 
made  to  a  variety  of  the  steps  of  the  progress  of  the 
titles,  in  virtue  of  which  the  hospital  came  into  pos- 
session of  the  lands,  and  which  distinctly  set  forth,  as 
alleged,  the  fact  as  stated  by  the  suspender.  On  the 
other  hand,  the  collector  averred  that  the  lands  were 
situated  within  the  parish  of  St  Ninians,  or  were  so 
reputed  from  time  immemorial,  and  had  invariably  been 
assessed  upon  as  in  that  parish,  and  had  accordingly 
paid,  without  challenge,  till  the' institution  of  the  pre- 
sent action,  the  poors'  assessment,  schoolmaster's  salary, 
and  the  other  usual  parish  burdens — as  exigible  fron» 
these  lands — as  being  locally  situated  within  the  parisbt • 
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This  was  admitted,  but  it  was  averred  that  the  pay- 
ments had  been  made  in  error.  It  was  also  set  forth 
by  the  collector,  that  from  time  immemorial  the  hospi- 
tal had  exercised  and  enjoyed  the  rights  and  powers  of 
heritors  in  the  parish  of  St  Ninians  in  respect  of  these 
lands ;  and  that  they  had  been  in  the  habit,  from  time 
to  time,  of  attending  and  acting  at  meetings  of  heritors. 
The  hospital  also  possessed  seats  in  the  church,  and 
burying-ground  in  the  churchyard  of  St  Ninians,  in 
virtue  of  an  allocation  to  them  as  heritors. 

The  hospital  was  alleged  to  have  been  instituted  for 
charitable  purposes,  in  support  of  which  the  lands  in 
question  had  been  disponed  to  the  trustees  in  1684  by 
tlie  Crown  '^pro  usu  et  tUilitate  pauperum"  but  a  por- 
tion of  the  subjects  had  been  feued  out,  and  the  revenue 
of  the  hospital  consisted  for  the  most  part  of  feu-duties. 

The  Sheriff-substitute  having  allowed  a  proof  to 
both  parties  of  their  respective  averments,  pronounced 
this  interlocutor: 

"  Stirling,  Slst  JaiiMary  1S40.-- Having  considered  the  proofs 
of  parties,  productions,  and  whole  ca«e — Finds  that  the  pursuer 
bas  proved  seats  have  been  set  apart  for  the  lands  of  SOuthfield 
in  the  parish  church  of  St  Ninians,  and  the  defender's  constitu- 
ents have  derived  a  revenue  therefrom,  and  that  thev  still  do 
so:  Finds  that  the  defender  has  not  proved  that  the  lands  in 
quei^rion  have  been  localled  on,  or  that  he  has  paid  stipend  there- 
for to  the  minister  of  Stirling,  as  averred  in  article  ninth  of  his 
revised  condescendence ;  but  finds  it  proved  that  the  lands  in 
question  are  situated  in  the  parish  of  Stirling,  and  cannot  there- 
fore be  subjected  in  payment  of  poors'  rate  to  the  parish  of  St 
Ninians :  Therefore,  assoilzies  the  defender  from  the  conclusions 
of  the  action ;  dismisses  the  same,  and  decerns :  Finds  the  pur- 
suer liable  in  the  dues  of  extracting  and  recording  this  decieet, 
but  finds  no  other  expenses  due,  and  decerns." 

(Signed)        "Jo.  Hay." 

On  an  appeal,  the  Sheriff  pronounced  the  following 
interlocutor: 

**  Stirling,  5ih  February  1841 The  Sheriff  having  consi- 
dered the  appeal  for  the  pursuer,  and  advised  the  whole  process 
. — the  Sheriff-substitute,  as  advised  by  the  Sheriff,  su9tains  the 
appeal,  alters  the  interlocutors  appealed  from,  repels  the  de- 
fences^,  decerns  against  the  defender,  as  factor  for  Spittal's  Hospi- 
tal, for  the  sums  concluded  for  in  the  libel ;  Finds  the  pursuer 
entitled  to  expenses  of  process ;  allows  an  account  thereof  to  be 
given  in,  and  when  lodged,  remits  to  the  auditor  of  Court  to 
tux  the  same,  and  report."               (Signed)         '*  Jo.  Hay." 

**  Note. — Without  going  into  the  question  of  whether  the 
Sheriff's  duty,  as  pleaded  by  the  pursuer,  is  merely  ministerial, 
and  not  judicial,  in  questions  of  payment  of  assessment  for 
poors*  rales,  the  Sheriff  is  of  opinion  that  the  usage  of  rating 
lands  in  a  particular  parish  affords  a  sufficient  ground  for  the 
Sheriff  (/e  plamo  decerning  for  the  assessment  laid  on  by  the 
heritors.  In  this  case  the  usage  is  unquestionable,  extending 
from  the  present  time  as  far  back  as  can  be  traced,  and  not  con- 
fined 10  assessments  for  the  poor,  but  extending  to  all  paiochial 
burdens.  Besides,  there  are  the  facts,  1.  That  the  privilege  of 
sittings  in  the  parish  church  were,  so  long  ago  as  in  1751,  allot- 
ed  to  the  lands  assessed.  2/  That  these  sittings  have  been  let, 
«nd  the  rents  drawn  by  the  factor  for  the  hospital,  having  the 
right  of  property  in  the  lands  assesses).  3.  That  a  portion  of 
the  new  kirk-yaid  was,  at  its  foundation  a  great  number  of 
years  ago,  allot ed  to  the  lands  assessed.  In  addition,  there  is 
the  total  failure  to  show,  as  averred  by  the  defender,  that  the 
landft  assessed  have  ever  paid  stipend  or  any  parochial  burdens 
to  the  parish  of  Stirling.  These  circumstances  appear  to  the 
Sheriff  amply  sufficient  to  entitle  the  pursuer  both  to  decree  for 
the  assei»sment  imposed,  and  to  vindicate  the  light  of  the  heri- 
tors and  kirk-session  of  St  Ninians  to  continue  to  assess  the 
lands  of  SoutLfield  until  the  hospital  shall,  by  a  regular  pro- 
c«;s»,  establish  their  exemption  from  payment  in  future  of  paro- 
vkial  baidena  to  that  parish. 


"  The  Sheriff  will  indicate  no  opinion  of  his  own  on  the 
comparative  value  of  the  evidence  hitherto  brought  by  the  par- 
ties to  prove  in  which  of  the  two  fmrishes  the  lands  of  South- 
field  are  situated.  But  the  shape  which  this  case,  originating 
as  it  did  In  the  Snmll-Debt  Court,  has  taken  by  the  proof  al- 
lowed, though  before  answer,  of  the  paiticular  parish  in  which 
the  lands  lie,  made  the  present  Sheriff  devote  to  the  ease  a  very 
delilterate  and  anxious  consideration  before  giving  effect  to  the 
views  be  entertained  of  the  proper  and  limited  question  for  bia 
disposal  in  it.  The  expense  of  process  must,  under  the  drcnoi- 
stances,  of  course  fall  on  the  defender." 

The  expenses  were' modified  to  the  sura  of  X31.  Is. 
On  a  charge  being  threatened  for  the  same,  as  well  as 
the  original  assessment,  a  suspension  was  presented  on 
caution,  and  on  the  following  pleas: — I.  As  the  action 
by  the  respondent  had  for  its  object  to  constitute  a 
liability  against  the  complainer,  on  the  ground  that  the 
lands  were  locally  situated  within  the  parish  of  St 
Ninians,  it  was  incumbent  on  the  Sheriff  to  give  judg- 
ment on  the  evidence  as  to  whether  the  lands  were 
situated  within  the  parish  of  St  Ninians  or  not.  2. 
It  was  not  competent  under  the  Acts  of  Parliament  to 
assess  lands  situated  in  one  parish  for  poors'  rates  pay- 
able in  another  parish ;  and  it  having  been  proved  that 
the  lands  in  question  were  situated,  not  in  the  parish  of 
St  Ninians,  but  in  the  parish  of  Stirling,  it  was  not 
competent  for  the  heritors  to  assess  these  lands,  nor 
was  it  competent  for  the  Sheriff  to  give  effect  to  the 
illegal  and  incompetent  assessment  made  by  the  heri- 
tors. 3.  The  alleged  usage  of  payment  was  not  war- 
ranted  by  the  Acts  of  Parliament  as  a  ground  for 
levying  poors'  rates  in  respect  of  lands  not  situated 
in  the  parish,  and  it  was  therefore  incompetent  for 
the  Sheriff*,  in  respect  of  such  alleged  usage,  to  or- 
dain the  complainer  to  make  payment  of  the  poors' 
rates  claimed  by  the  respondent.  4.  It  was  competent 
for  the  Sheriff  to  decide  incidentally,  and  to  the  effect 
of  ascertaining  whether  the  complainer  was  liable  in 
poors'  rates, — whether  the  said  lands  were  situated  in 
the  parish  of  St  Ninians  or  not.  6.  Even  if  the  lands 
were  locally  situated  within  the  parish  of  St  Ninians, 
the  complainer  was  not  liable  in  poors'  rates,  in  respect 
that  Spittal's  Hospital  was  a  charitable  institution,  and 
the  lands  were  mortified  for  the  use  of  the  poor ;  and 
farther,  iu  respect  the  hospital  was  the  superior,  and  the 
revenue  derived  therefrom  consisted  of  feu-duties.  6. 
The  Sheriff  did  wrong  in  ordering  the  expenses  to  be 
taxed  on  a  scale  exceeding  £S.  6.  8. 

The  respondent  pleaded — I.  The  lands  of  Soathfield 
were  locally  situated  within  the  parish  of  St  Ninians, 
and  were  generally  and  immemorially  reputed  to  be 
so.  2.  The  duty  of  a  Sheriff,  in  enforcing  payment 
of  the  ordinar}*  parochial  assessment  for  the  poor,  was 
merely  ministerial,  and  provided  he  was  furnbhed  with 
the  usual  attestation  by  the  minister  of  the  parish  with- 
in which  the  assessment  was  laid  on,  was  bound  de  piano 
to  interfere  to  compel  payment  by  the  party  assessed, 
and  his  order  to  that  effect  was  not  liable  to  review  by 
suspension  or  otherwise.  3.  The  suspender's  allega- 
tion, that  his  lands  were  not  within  the  parish  of  St 
Ninians,  could  not  competently  be  entertained  in  the 
Court  below,  and  his  alleged  immunity  thereon  found- 
ed, could  be  considered  in  this  Court  only  in  a  process 
of  declarator.  4.  The  suspender,  by  his  own  actings, 
as  well  as  by  those  of  his  predecessors,  was  barred  from 
maintaining  (at  least  in  this  process)  any  plea  founded 
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on  the  allegation  of  his  lands  not  being  within  the  said 
parish.  5.  The  decree  sought  to  be  suspended  was 
well  founded,  and  the  reasons  of  suspension  fell  to  be 
repelled,  with  costs. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  2d  June  1842.— The  Lord  Ordinarjr  hhrlng  beard  parties 
on  the  competency  of  the  sutpension — Repels  the  objection  to 
the  competency ;  and  in  respect  that  the  charger  intimates  that 
be  is  not  to  acquiesce  in  the  interlocutor,  finds  him  liable  in 
expenses,  and  remits  the  account,  when  lodged,  to  the  auditor  to 
tax  and  to  report. 

"  Note — It  was  admitted  by  the  charger  that  the  suspender 
had  never  refused  to  pay  in  the  meantime,  and  that  there  was 
no  attempt  to  stop  the  lerying  of  the  assessment,  or  in  any  way 
to  interfere  with  the  supply  of  the  poor.  In  this  situation,  the 
Lord  Ordinary  considers  the  case  of  Crawfurd,  31st  May  1838, 
to  fix  that  suspension  is  a  competent  process  for  trying  the 
question ;  but  besides  the  question  at  issue  as  to  liability  of  these 
lands,  the  Sheriff  gave  expenses,  and  the  charge  is  partly  for  these. 
It  is  surely  competent  to  suspend  a  charge  for  expenses,  and  al- 
though the  charger  says  that  the  Sheriff  was  acting  purely  minis- 
terially, and  had  no  power  except  to  enforce  the  assessment,  the 
fact  is,  that  with  the  virtual  consent  of  the  charger  himself,  he 
acted  otherwise,  for  he  allowed  a  proof,  and  it  was  on  facts  said 
to  be  established  by  this  proof  that  both  the  Sheriff-substitute 
and  depute  decided." 

The  charger  reclaimed,  praying  the  Court 

'*  to  recal  the  said  interlocutor,  to  sustain  the  objection  to  the 
competency  of  the  suspension,  and  to  find  the  suspender  liable 
in  expenses;  reserving  to  the  suspender  to  institute  an  action  of 
declarator,  or  such  other  action  as  ouiy  be  competent  in  the  pre- 


mises. 


At  advising,  the  Court  were  unanimously  of  opinion 
that  the  suspension  was  competent,  but  indicated  also 
an  opinion  that  the  main  question  raised  by  the  sus- 
pender in  his  pleas  ought  properly  to  form  the  sub- 
ject of  a  declarator.  Their  lordships  accordingly  €ui^ 
Aered,  and  found  the  reclaimer  liable  in  additional 
expenses. 

Lord  Ordinary,  Cockbum. — Act,  Shaw;  Dundas and  Jamie- 
aon,  W.S.,  Agents, — AU,  A.  8.  Logan;  A.  Dun,  W.S.,  Agent. 
— T.  CUrk^lG.DS.j 


19M  Jufy  1842. 
FiasT  Division. — (H.  B.) 

No.  267. — The  Earl  of  KiNNotriiL,  Pursuer^  v.  The 
Rev.  Dr  Robert  Gordon  and  Others  (Trustees 
of  the  Minister^  Widow^  Fund),  Defenders. 

Cbarcb— Patronage— Vacant  Stipend—Statutes  1692,  c.  117« 
and  54  Geo.  III.  c  169.  (Ministers'  Widows'  Fund)— .  IFAere 
a  presbytery  had  refected  a  presentee  on  the  veto,  and  refused 
to  proceed  with  his  trials  after  it  had  been  found  that  they 
were  still  bound  to  do  so — Held  that,  subsequently  to  the  date 
of  the  citation  in  aa  action  of  declarator  directed  against  all 
having  interest,  the  stipend  falling  due  during  the  life  of  the 
presentee  belonged  not  to  the  trustees  for  the  Ministers*  Wi' 
dows'  Fknd  but  to  the  patron. 

Continuation  of  the  Auchterarder  case.  The  sum- 
mons contains  the  following  alternative  conclusion : — 

*'  Or  otherwise,  it  ought  and  should  be  found  aud  declared, 
by  decreet  foresaid,  that  the  pursuer,  Tbomas  Robert  Earl  of 
Kionoall,  has  legally,  ? alidly,  and  effectualljr  exercised  bis  right 
as  patron  of  the  church  and  parish  of  Auchterarder,  by  present- 
ing  the  pursuer,  the  said  Robert  Yoang,  as  aforesaid,  to  the 
aaid  church  and  parish,  and  that  the  said  Presbytery  of  Auch- 
terarder, and  the  individual  members  thereof,  have  illegally,  and 
in  violation  Mi  their  duty,  and  of  the  several  laws  and  statutes 
before  iihelled,  refused,  aad  continae  to  refuse  to  mskt  trial  of 


the  qualifications  of  the  said  Robert  Young,  presentee  foresaid, 
and  to  admit  and  receive  the  said  Robert  Young  as  minister  of 
the  church  and  parish  of  Auchterarder;  but  have  illegally,  and 
in  violation  of  their  duty,  and  of  the  laws  and  statutes  liMled, 
as  aforesaid,  rejected  the  said  Robert  Young  as  presentee  to  the 
said  church  and  parish  (nil  which  has  now  been  decreed),  and 
therefore,  that  the  pursuer,  Thomas  Robert  Earl  of  KinnoulU 
has  right  to,  and  is  entitleil  to  receive  and  retain  the  whole  sti- 
pend and  emoluments  of  and  pertaining  to  the  said  church  and 
parish  of  Aucbierarder,  from  the  date  of  citation  hereto,  and  in 
all  time  coming  during  the  life  of  the  mid  Robert  Young ;  and 
it  being  so  found  and  declared,  the  said  Presbytery  of  Auchter- 
arder, and  the  said  (naming  them),  the  present  individual  mem- 
bers thereof,  and  their  successors,  and  Dr  Andrew  Grant,  one 
of  the  ministers  of  Edinburgh,  collector  nominated  and  appoint- 
ed under  the  several  Statutes  passed  for  the  better  raising  and 
securing  a  fund  for  a  provision  for  the  widows  and  children  of 
ministers  of  the  Church  of  Scotland,  and  all  others,  ought  and 
should  be  decerned  and  ordained,  by  decreet  foresaid,  to  desist 
and  cease  from  molesting  and  disturbing  the  pursuer,  the  said 
'Thomas  Robert  Earl  of  Kinnoull,  in  the  possession  and  use  in 
time  coming,  during  the  life  of  the  said  Robert  Young,  of  the 
said  local  led  and  modified  stipend,  manse,  glebe,  and  other  emo- 
luments belonging  and  pertaining  to  the  said  church  and  parish 
of  Auchterarder:  And  it  being  so  found  and  declared,  the  said 
(naming  them),  heritors  of  the  said  parish  of  Auchterarder, 
ought  and  should  be  decerned  and  ordained,  by  decree  foresaid, 
to  make  payment  to  the  pursuer,  the  said  Thomas  Robert  Earl 
of  Kinnoull,  of  the  stipend  payable  by  each  of  them  respective- 
ly, according  to  their  several  proportions,  in  terms  of  the  sub- 
sisting decrees  of  locality^ and  that  from  the  date  of  citation 
hereto,  and  in  time  coming  during  the  life  of  the  said  Robert 
Young." 

Mutual  cases  having  been  lodged  on  this  point  of 
the  case  by  the  Earl  of  Kinnoull,  and  by  Dr  Gordon 
as  collector  for  the  Widows'  Fund,  in  obedience  to  an 
interlocutor  of  the  Lord  Ordinary,  his  Lordship  re- 
ported the  cause  to  the  Court,  who  ordered  cases  to 
be  prepared  upon  the  point,  <<  Whether  the  trustees 
for  the  Ministers'  Widows*  Fund  can  legally  claim 
the  stipend  of  vacant  charges,  in  case  it  appear  that 
these  remain  vacant  by  the  illegal  proceedings  of  the 
Church  ?"  and  appointed  the  parties  to  box  them  to  the 
Judges  of  the  Second  Division  and  Permanent  Lords 
Ordinary  for  the  opinion  of  the  whole  Court. 

The  following  opinions  were  returned : — 

Lord  Medwyn : 

'*  The  Reverend  Charles  Stewart,  minister  of  the  parish  of 
Auchterarder,  having  died  on  31st  August  1834,  Lord  Kin- 
noull, the  unquestioned  patron,  granted  a  presentation  in  favour 
of  Mr  Young,  a  licentiate  of  the  Church,  which  was  laid  before 
the  Presbytery  on  14th  October  1834,  with  all  the  requisite 
documents  of  acceptance,  &c.  On  27th  October  the  Presbytery 
so  far  sustained  it  as  to  find  themselves  prepared  to  appoint  a 
day  for  moderating  in  a  call  to  Mr  Young,  which  was  appointed 
accordingly  for  2d  December  1834.  Dissents  from  the  call  and 
presentation  were  called  for  by  the  Presbytery  on  that  occasion, 
and,  on  ascertaining  that  there  was  a  majority  of  dissents,  the 
Presbytery,  on  7th  July  1635,  rejected  the  presentee,  acting 
in  obedience  to  the  Act  of  the  General  Assembly  anent  Calls. 

'*  According  to  this  state  of  matters,  the  executors  of  Mr 
Stewart  being  entitled  to  draw  the  first  half  of  the  stipend  for 
crop  1834;  and  the  other  half  due  at  Michaelmas  being  payable, 
at  the  ann.  vacant  stipend  would  be  due  only  at  Whitsunday 
1836,  before  which  time,  in  the  usual  course,  if  there  bad  been 
no  obstruction  to  Mr  Young's  trials,  and  be  bad  been  found 
qualified,  he  would  have  been  admitted,  and  would  therefore 
have  been  entitled  to  the  first  half  of  crop  1835;  so  that  in 
such  a  case  no  vacant  stipend  would  have  arisen. 

*'  In  tba  summons  of  declarator  raised  by  Lord  Kinnoull  and 
Mr  Young,  on  account  of  his  rejection,  besides  the  conclusioa 
against  the  Presbytery  as  to  their  refusal  to  take  Mr  Young  oa 
trials,  and  admit  him  if  qualified,  there  is  an  alternadve  coiiclsb- 
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Bion,  that  Lord  KinnouU  ha^  legally  exercised  his  right  of  pre- 
peniation,  that  the  Presbytery  have  illegally,  and  in  violation  of 
iheir  duty,  refused  to  admit  the  presentee  as  minister  of  Aach- 
terarder,  therefore  that  be.  Lord  KinnouU,  has  right  to,  and  is 
entitled  to  receive  and  retain  the  whole  stipends  and  emolu* 
ments  of  the  said  church  and  parish  from  the  date  of  citation, 
and  in  all  lime  coming  during  the  life  of  Mr  Young;  and  that  the 
Collector  of  ibe  Widow's  Fund,  and  all  others,  should  not  mo- 
leot  or  disturb  him  in  the  possession  and  use  of  these.  The 
date  of  citation  is  2dfh  October  1835  So  that  the  vacant  sti- 
pends payable  at  Whitsunday  and  Michaelmas  of  that  year, 
1835,  are  not  claimed,  but  will  go  to  increase  the  Ministers' 
Widows'  Fund  ;  while  that  payable  at  Whitsunday  1836,  and 
what  is  sub<iequent  thereto,  only  falls  under  this  summons. 

**  A  multiplepoinding  has  also  been  raised  in  name  of  the 
heritors,  and  a  collector  has  been  appointed  by  the  Court.  The 
case  then  may  be  viewed  as  a  competition,  in  which  the  patron 
and  the  Collector  of  the  Widows'  Fund  each  claim ;  and  the 
question  is,  which  of  them,  or  whether  either  of  them,  has 
Mhown  a  right  to  the  vacant  stipend  which  arose  after  the  25tb 
October  1835. 

'*  The  claim  depends  upon  the  import  of  the  Act  54  George 
III.  c.  169,  in  favour  of  the  Ministers'  Widows'  Fund,  and 
whether  it  is  to  be  held  that  the  enactment  of  that  Statute  is 
ao  broad,  and  the  words  so  stringent,  that  whenever,  by  an 
illegal  act  of  the  Church,  a  benefice  is  not  filled  up  in  terms  of 
law,  the  stipend  which  would  in  due  course  have  fallen  to  the 
minister  must  be  paid  to  the  Collector  of  the  Widows'  Fund. 
Whether,  in  short,  it  must  be  said  here,  Lex  non  diaiinguit, 
neque  non. 

**  I  think  there  cannot  be  a  doubrf  that  in  this  country  origi- 
nally, it  w««s  one  of  the  privileges  of  patrons  to  enjoy  the  fruits 
of  vacant  benefices.  The  claim  of  the  Pope  to  the  annates 
was  with  us  eflTcctually  resisted :  in  this  respect  we  were  more 
resolute  and  successful  than  they  were  in  England.  Accord- 
ingly, we  find  that  by  1546.  c.  4,  an  Act  was  passed  expressly 
*  with  the  consent  of  the  Prelates,  Earls,  &c.,  and  all  others 
patrons  of  benefices,  baitb  spirirual  and  temporal,  that  all  kirk- 
inen  slain  in  this  present  armie,  their  nearest  of  kin  are  to 
have  the  presentation  to  bis  benefice,  and  the  profits  of  the 
benefice,  with  the  fruits  speciallie  on  the  ground,  with  the  annat 
thereafter,  to  pertain  to  theno  and  their  executors,'  To  this 
Act  the  consent  of  all  patrons  was  necessary,  and  was  given. 
And  in  like  manner,  upon  the  Reformation,  Queen  Mary  stated, 
MS  an  objection  to  a  request  of  the  General  Assembly  as  to  pa- 
tronage, *  that  her  Majestte  thinks  it  noways  reasonable  that 
she  should  defraude  herself  of  sa  great  a  pairt  of  the  patrimonie 
of  the  Crowne,  as  to  put  the  patronage  of  benefices  furth  of  her 
Mwin  hands;  for  her  awin  necessitie  in  bearing  of  her  port  and 
commown  charges,  will  reqiiyre  the  retentioun  of  ane  good  part 
in  her  awin  hands.'     Buke  of  Univ.  Kirk,  p.  63. 

"  Accordingly  Stair  distinctly  laid  it  down — '  In  benefices 
pntronate,  the  patron  had  right  to  the  teinds  sede  vacante. 
But  several  Acts  of  Parliament  have  restricted  the  rights  of 
patronage,  and  now  the  patron  has  only  the  application  of  va- 
cant stipends  to  pious  uses  within  the  parish.'    B.  IV.  t.  24,  §  7. 

"  Now  this  right  continued  till  the  benefice  was  filled  up, 
not  merely  by  presenting  a  person,  but  by  bis  being  admitted  ao 
as  to  have  in  him  Ju$  in  re,  and  the  right  to  draw  the  teinds  and  * 
Bue  the  heritors. 

"  When  the  Presbyterian  form  of  church  government  was 
sanctioned  in  1592,  it  was  made  a  condition  that  patronage 
should  continue,  as  it  had  also  been  when  the  Reformed  Church 
was  adopted  instead  of  the  Papistical ;  and  presentations  were 
now  to  be  directed  to  presbyteries,  who  were  to  be  bound  and 
astricted  to  receive  and  admit  the  presentee ;  but  considering 
the  views  of  the  leaders  of  the  Presbyterian  party,  it  was 
thought  proper  expressly  to  provide,  '  in  case  the  presbytery  re- 
fuses to  admit  any  qualified  minister  presented  to  tbem  by  the 
patron,  it  shall  be  lawful  to  the  patron  to  retain  the  baill  fruits 
of  the  said  benefice  in  his  ain  hands.'  (1592,  c.  117.)  This 
pipplies  no  doubt  to  the  case  where  the  patron  has  done  all  that 
in  him  lay  to  fill  the  benefice ;  but  I  do  not  think  that,  either 
from  the  phraseology  thus  used  in  this  Act  (and  the  same  words 
are  used  in  the  Act  1612,  c  1,)  or  in  the  law  language  of  Scot- 
land, I  can  B^irm  that  they  import  anything  different  from  what 


in  subaeqneut  Statutes  is  termed  vacant  stipend,  or  that  sti- 
pend of  a  parish  where  the  presbytery  refuses  to  admit  a  quali- 
fied presentee,  is  not  vacant  stipend.  The  fruits  of  the  benefice 
was  then  the  legal  description  of  the  emoluments  of  the  bene- 
ficiary, bt'caiise,  although  the  reformed  clergy  in  general  bad 
only  stipends  assigned  to  them  out  of  the  thirds,  all  were  not  in 
the  same  situation  (see  1592,  c.  161)  ;  and  this  was  expected 
to  be  a  temporary  arrangement,  and  only  as  long  as  the  Popish 
incumbents  survived.  Accordingly  that  very  year,  (1592,  c. 
15,  Thomson's  A<;ts,  Vol.  III.  p.  545,)  and  as  part  of  the  same 
plan  for  establishing  the  true  Kirk,  besides  an  Act  ratifying  an 
Act  of  the  Privy  Council  made  in  February  1587,  in  favour  of 
*  the  Ministrie  their  Stipends  and  Rents,*  an  Act  was  parsed 
appointing  a  *  Commission  to  confer  and  treat  with  the  minis- 
trie  anent  the  provision  of  sufficient  and  local  stipends  to  the 
ministeris.*  (1592,  c.  27,  ib.  p.  553.)  I  think  the  object  of 
the  enactment  was  this,  while  it  secured  to  the  patron  the  right 
he  already  had  lo  retain  the  whole  fruits  of  the  benefice,  as  long 
as  the  church  was  vacant  by  the  presbytery  refusing  to  admit 
his  qualified  presentee,  if  another  was  admitted,  whether  se- 
lected by  themselves,  the  General  Assembly,  or  the  people,  the 
patron  was  still  to  have  this  right;  this  latter  it  was  iqipoitanc 
to  provide,  and  when  the  patron  bad  thus  the  right  to  retaia 
these  fruits,  he  might  apply  them  as  he  thought  proper. 

**  The  Act  1661,  c.  5^,  proceeds  on  the  narrative,  that  by 
divers  Acts  it  is  found  that  stipends  during  a  vacancy  should  be 
employed  on  pious  uses.  Now,  I  am  not  acquainted  with  any  such 
ActK,  except  the  Act  1644,c.  47,  (Thomson's  Acts,  Vol.  VI.  p, 
128.)  which  directed  that '  stipends  and  benefices  of  kirks  now 
vaiking,  or  which  may  hereafter  vaike  by  decease,  deposition, 
suspension,  or  transportation  of  ministers,  or  by  disunion  of 
kirks,  or  any  other  wayee,  during  the  vacancy  thereof,  afaall  be 
employed  upon  pious  uses'  within  the  parish,  by  the  patrons, 
with  the  advice  and  consent  of  the  respeotive  presbyteries. 
This  Act  fell  of  course  by  the  Act  rescissory  at  the  Restoration  ; 
but,  like  many  other  beneficial  Acts,  it  was  re-enacCed  by  the 
Statute  already  referred  to,  which  *  ordains  all  stipends  or  bene« 
fices  of  kirks  that  are  vacant,  and  not  already  disponed  of,  or 
which  shall  vaik  by  decease,  deposition,  suspension,  tranalation, 
or  any  otherwayes,' to  be  employed,  in  the  manner  there  pointed 
out,  and  a  collector  was  appointed  for  collecting  them ;  and  the 
records  of  Pariiament  (See  Vol.  VII.  pp.  123,  235,  240.  282, 
&c.)  are  full  of  warrants  upon  him  for  payments  to  loyal  clergy- 
men and  their  families  who  had  been  dispossessed  by  the  cove- 
nanting party. 

*'  Now  there  is  evidence  in  these  proceedings  at  to  what  was 
considered  vacant  stipend,  and  collected  as  such.  For  a  peti- 
tion is  given  into  Parliament  by  the  heritors  and  inhabitants  of 
Newbottle,  '  mentioning  that  the  kirk  had  been  a  good  while 
vacant  and  without  a  minister ;  that  the  elders  and  heritors  did, 
according  to  the  constitution  of  that  time,  call  a  worthy  person 
to  be  their  minister,  who  was  not  actually  received  byihe  pres- 
bytery, but  allowed  by  them  to  preach  and  to  do  all  ministerial 
acts,  which  he  very  well  performed  to  their  satisfaction,  yet  the 
presbytery  would  not,  on  their  earnest  pressing  sute,  admit  him  ;* 
(1661,  c.  108,  Vol.  VII.  p.  198,)~.also  mentioning  that  a  brid^ 
needs  reparation ;  and  it  prays  that  some  fit  proportion  of  the 
vacant  stipend  of  the  said  kirk  be  given  to  the  minister,  and  the 
remanent  for  the  reparation  of  the  bridge.  The  Parliament 
accordingly  gave  500  merks  to  the  minister,  and  the  remainder 
for  the  bridge,  and  appoint  Wilkie  the  collector  to  allow  the 
same  accordingly.  See  also  1661,  e.  186,  p.  267 ;  1662,  c  23, 
p.  390. 

"  Thus,  then,  vacant  stipend,  under  an  Act  which  apecifies 
stipends  vaiking  by  decease,  &c.,  or  any  otherwayee,  was  held  to 
embrace  stipends  of  churches  kept  vacant  for  years  by  the  act 
of  the  presbytery  ;  and  I  think  it  reasonable  to  infer,  that  when 
the  subsequent  Statutes,  1672,  c.  20,  and  an  intermediate  ooe 
not  mentioned  by  the  parties,  1663,  c.  62  (Thomson'a  Acts^ 
Vol.  VII.  p.  491 ),  as  well  as  1685,  e.  18,  simply  speak  of  *  va- 
cant stipends,'  without  specifying  in  what  manner  they  beeooie 
vacant,  that  these  words  have  the  precise  import  of  the  mora 
enlarged  expressions  in  the  two  Acts  first  noticed;  that,  in 
short,  it  is  the  generic  expression  for  the  pre^nsesubject  of  these 
Acts.  This  last  Act  restored  to  patrons  their  ancient  rights  as 
to  vacant  stipends,  eicept  that  they  must  be  caiployed  on  pions 
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UMS  within  the  ptrisb,  and  more  particularly  for  building  and 
repairing  of  bridges,  repairing  of  churches,  or  entertainment  of 
the  poor,  ut  the  pnrron  shall  determine,  yearly.  The  Act  1690, 
c.  23,  which  took  away  the  patron's  riglit  of  presentation,  spe- 
ciaUy  reserved  bis  right  '  to  employ  thi:  vacant  stipends  on  pious 
uses*  within  the  parish ;  and  by  10  Anne,  e.  12,  patrons  are 
restored  to  their  ancient  rights  of  presenting  ministers  to  vacant 
churches,  and  of  *  disposing  of  the  vacant  stipends  for  pious  uses 
within  the  parish.* 

*'  On  this  footing,  the  patron's  right  remained  till  the  year 
1814,  when  a  bill  having  been  brought  into  Parliament  for 
amending  former  Acts  establishing  the  Ministers'  Widows'  Fund, 
a  firovision  was  introduced  as  to  vacant  stipends,  upon  which 
alone  the  claim  of  the  collector  in  this  competition  is  founded. 
The  provision  was  introduced  with  the  express  consent  of  the 
Crown,  and  the  tacit  consent  of  the  other  patrons,  or  at  least 
without  opposition  from  the  latter.  It  is  of  importance  to  con- 
sider the  precise  amount  of  the  grant  so  made,  and  whether  it 
can  bear  a  construction  so  obviously  beyond  the  meaning  and 
intention  of  the  parties,  as  that  whenever  a  church  continues 
vacant,  not  from  any  delay  in  the  patron  issuing  a  presentation, 
nor  from  any  necessary  delay  by  the  presbytery  in  going  through 
the  requisite  trials  of  the  presentee,  or  in  disposing  of  any  rele- 
vant ol^ections  stated  by  any  parishioner  to  his  appointment, 
but  from  an  illegal  act  and  resolution  of  the  Church,  contrary 
to  the  law ;  and  moreover,  when  this  is  persisted  in  after  it  had 
been  declared  to  be  illegal  by  the  competent  authority  in  the 
State,  the  stipend  which  accrues  during  these  years  is  to  go  to 
increase  a  fund  in  which  the  ministers  of  the  Church  at  large 
are  so  deeply  interested  on  behalf  of  such  of  them  as  are  mar- 
ried— I  say,  against  the  meaning  and  intention  of  the  parties ; 
for  I  cannot  believe  that  such  a  case  of  refusal  and  rejection  as 
Lord  KinnouU  eoraplains  of  here,  was  '  in  the  contemplation  of 
the  patrons  and  of  the  other  parties  in  the  Church  who  were 
the  promoters  of  this  Act,*  and  for  this  plain  reason,  that  no 
sane  roan  would  have  paved  the  way  for  such  an  Act  passing, 
if  any  avowal  bad  been  made  of  an  intention  by  this  clause  to 
provide  for  such  illegal  proceedings  on  the  part  of  the  Church 
a4  have  kept  this  parish  of  Auchterarder  vacant  now  for  nearly 
aeven  years,  with  an  obvious  advantage  to  the  Widows'  Fund. 
At  the  time  this  Act  was  passed,  all  attempts  on  the  part  of 
the  church  courts  to  disturb  the  right  of  patronage  bad  been 
long  abandoned,  the  quiet  induction  of  presentees  was  quite 
fixed  wnd  settled;  and  to  commence  a  revival  of  the  contest  by 
an  obstruction  of  the  right  without  legislative  enactment,  could 
never  be  anticipated.  Although  I  am  persuaded,  then,  such 
conduct  was  not  in  the  view  of  either  of  the  parties,  and  of 
course  no  such  case  was  contemplated  nor  provided  for  at  the 
time  of  this  surrender  of  the  patron's  rights,  yet  it  does  appear 
to  roe,  that  the  words  of  the  enactment  are  such  as  must  ex- 
clude the  claim  of  the  Widows'  Fund  to  the  continuous  stipends 
falling  due  beyond  the  date  of  citation  in  this  action. 

**  'The  Act  was  obviously,  in  this  branch  of  it,  framed  upon  the 
model  of  the  Acts  1644  and  1661,  but  with  this  remarkable 
difference,  that  while  it  specifies  how  the  parish  becomes  va- 
cant by  particular  events  occur  ring  to  the  incumbent,  it  does  not 
add«  *  or  any  other  ways.*  There  must  have  been  some  reason 
for  this  marked  departure  from  the  phraseology  of  Acts  which 
were  plainly  lying  before  the  framers  of  this  one.  The  words  of 
the  Statutes  in  the  seventeenth  century  have  been  already  given  : 
the  enactment  of  the  nineteenth  century  is,  '  That  when  any 
parish  in  the  Church  of  Scotland  becomes  vacant  by  the  death, 
translation,  resignation,  or  deprivation  of  an  incumbent  holding 
the  pastoral  cure  and  benefice  of  such  parish,  and  that  vacant  sti- 
pend thereby  arises,'  subsequent  to  1813,  *  such  vacant  stipend, 
in  io  far  as  it  has  heretofore  been  applicable  by  the  patron  to 
pious  purposes,  shall  thenceforth  and  in  all  time  to  come  be 
levied  in  manner  hereafter  mentioned,  and  pai^  to  the  general 
collector,'  &c.     (54  Geo.  III.  c.  169,  §  9.) 

"  And  the  mode  in  which  it  is  to  be  levied  is  this — §  12, 
'  Aa  often  as  anp  portion  of  vacant  stipend  shall  occur  in  any 
parish  within  the  bounds  of  any  presbytery,  the  moderator  is 
hereby  expressly  required,  within  three  calendar  months  after 
the  terms  of  Whitsunday  or  Michaelmas,  at  which  such  vacant 
stipend  shall  become  due,  to  make  intimation  thereof  by  a 
writing  ander  his  band  to  (be  general  collector  at  Edinburgh, 


which  writing  shall  also  contain  an  attested  list  of  the  several 
heritors  or  others  by  whom  such  vacant  stipend  is  payable,  and 
of  the  proportion  thereof  payable  by  each  of  them.'  The  mo- 
derator is  also  to  intimate  to  the  heritors  to  pay  their  propor- 
tion of  stipend  lo  the  collector. 

**  This  duty  is  imposed  upon  the  moderator  of  the  presbytery, 
who  of  course  knows  when  the  benefice  becomes  vacant  and 
when  it  is  filled  by  admission  of  the  presentee  ;  and  it  will  be 
particularly  noticed,  he  is  to  intimate  to  the  collector  every  por- 
tion  of  vacant  stipend  as  it  shall  occur. 

**  As  to  the  appropriation  of  vacant  stipends,  it  is  provided  (§ 
16-21,)  that  a  capital  stork  or  fund  is  to  be  created  by  accumu- 
lating the  annual  produce  of  these  stipends,  with  various  other 
funds  mentioned  in  the  Act,  and  yearly  adding  the  interest,  out  of 
which  additions  are  to  be  made  from  time  to  time,  at  certain 
intervals,  to  the  rates  of  the  annuities  of  the  widows,  each  inter- 
val being  not  less  than  fourteen  years. 

'*  This  Act,  it  must  always  be  recollected,  is  a  private  Act 
(it  is  printed  among  the  local  and  personal),  transferring  valu- 
able privileges  from  one  party  to  another,  and  this  gratuitou$fif^ 
and  is  therefore  to  be  construed  with  a  view  to  carry  into  effect 
the  fair  meaning  of  the  parties,  but  not  to  give  it  a  moi'e  exten- 
sive interpretation  and  effect  than  was  intended,  or  it  will  rea- 
sonably bear.  It  contemplates  the  ordinary  case  where  a  parish 
becomes  vacant — that  vacant  stipend  arises  in  consequence  of 
some  necessary,  or  at  least  not  illegal  delay  in  filling  it  up, 
either  from  the  presentation  being  only  near  the  end  of  the  six 
months,  or  the /as  devolutum  occurring,  or  of  some  dispute  about 
the  right  of  patronage,  or  from  some  innocent  error  in  judgment 
in  the  church  courts,  engaged  honestly  and  conscientiously  in 
discharging  their  duty.  But  it  seems  difficult  to  hold,  that  the 
enacting  words  are  such  as  to  compel  the  Court  to  say  it  com- 
prfhends  vacant  stipend,  from  whatever  cause  it  can  arise.  If 
the  General  Assembly  were  to  vote  that  patronage  was  un- 
scriptural,  and  therefore  resolve  that  no  presbytery  should  re- 
ceive a  presentation,  but  should  reject  every  presentee,  would 
the  stipends  of  churches  kept  vacant  in  consequence  of  such  an 
illegal  resolution  fall  to  the  Widows'  Fund  ?  Or  if  they  were 
to  resolve  that  it  would  be  an  advantage  to  the  Church  if  this 
fund  for  (he  benefit  of  tbe  widows  of  ministers  were  increased, 
and  therefore  that  while  presentations  were  received  and  sus- 
tained, no  admission  should  be  given  for  a  given  period,  say 
one,  two,  or  three  years,  would  the  portions  of  stipend  thus 
becoming  vacant  be  appropriated  under  this  Act?   I  can  scarcely 

think  that  in  either  of  these  cases  this  could  be  so Take  this 

other  case.  The  General  Assembly  once  enacted,  with  the  view 
of  controlling  patronage,  *  that  none  seek  presentations  to  bene- 
fices without  advice  of  the  presbytery  within  the  bounds  whereof 
the  benefice  is ;  and  if  any  do  in  the  contrary,  they  shall  be  re- 
pelled asret  ambitus,*  Now  if  such  an  Act  were  to  be  again  passed 
by  th«  Assembly,  and  enforced  by  a  presbytery,  would  stipend 
occurring  during  the  vacancy,  till  redress  was  obtained  for  such 
an  illegal  resolution,  become  the  property  of  the  Widows*  Fund? 
In  all  these  cases,  there  might  be  a  portion  of  vacant  stipend 
which  could  be  said  to  have  become  vacant  by  tbe  death  of  the 
former  incumbent,  and  tbe  moderator  would  be  fully  warranted 
to  bold  this  to  be  so,  and  to  make  intimation  accordingly ;  but 
after  he  has  made  intimation  as  to  those  portions  of  vacant  sti- 
pend, how  could  he,  in  terms  of  the  12th  section,  make  intima- 
tion as  to  subsequent  portions  which  were  not  vacant  by  the 
death  of  the  last  incumbent,  but  Aept  vacant  by  an  illegal  reso- 
lution of  the  General  Assembly,  which  the  Presbytery  think 
themselves  bound  to  obey  ?  In  this  Widows'  Fund  Act  there  is 
DO  general  declaration  as  to  vacant  stipend  in  certain  specified 
events,  followed  by,  *  or  any  other  ways,*  which  might  be  ar- 
gued to  include  a  continuance  of  the  vacancy  from  a  different 
cause  from  that  in  which  it  commenced.  In  (his  respeet  it  \i 
limited  and  restricted  from  tbe  ampler  form  of  expression  used 
in  preceding  Statutes,  and  does  not  even  employ  the  generic 
expression  of  *  vacant  stipend,'  which  might  be  supposed  to 
comprehend  whatever  was  embraced  by  tbe  other  and  more 
particular  enumeration ;  but  it  limits  it  to  the  case  of  vacant 
stipend  arising  in  consequence  of  the  death,  fee.,  of  the  last  in- 
cumbent. Vacant  stipend,  from  a  cause  mentioned  in  the  Act 
1644,  would  unquestionably  not  fall  to  the  Widows'  Fund,  viz., 
that  from  tbe  disunioo  of  kirks..  For  Done  sack  is  specified  in  the 
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Act  1814:  in  this  rmpect,  then,  it  is  mart  restricfed  than  the 
old  Act,  even  as  to  special  enumeration,  still  more  by  the  omis- 
sion of  all  other  ways  whereby  it  may  arise. 
.  "  But,  truly,  it  seems  impossible  to  say  that  the  vacant  sti- 
pend, which  is  the  subject  of  this  competition,  has  arisen  from 
any  other  cause  than  from  the  Church  persisting  illegally  in  en- 
forcing the  Veto  Act,  and  the  Presbytery,  in  violation  of  their 
duty,  refusing  to  take  the  presentee  on  trial.  The  Widows' 
Fund  will  be  entitled  to  the  two  portions  of  vacant  stipend 
falling  due  at  Whitsunday  and  Michaelmas  1835 ;  thus  far  it 
may  be  admitted  that  vacant  stipend  has  arisen  by  the  death  of 
Mr  Stewart;  but  beyond  this  it  is  impossible  to  go; — thefund  is 
only  to  get  what  is  vacant  by  his  death ;  now  the  vacancy  by 
his  death  would  have  been  filled  up  long  ago,  bat  for  the  reso- 
lution to  enforce  this  illegal  Act,  and  therefore  the  subsequent 
portions  of  vacant  stipend  not  arising  *  thereby,'  i.  e.,  his  death, 
but  from  a  totally  different  cause,  have  not  been  made  over  to 
this  fund. 

**  It  must  never  be  forgot  that  in  the  Act  there  is  no  general 
forfeiture  of  the  patron's  right ;  it  is  not  said,  patrons  shall  no 
longer,  in  any  case,  be  entitled  to  vacant  stipend  for  pious  uses ; 
that  their  right  to  it  and  interest  in  it  shall  cease  and  determine; 
bjit  only  that  vacant  stipend,  arising  by  the  death  of  the  last  in- 
cumbent shall  be  paid  to  the  Collector  of  the  Widows  Fund ; 
and  the  words  which  follow,  *  in  so  far  as  it  has  heretofore  been 
applicable  by  the  patron  to  pious  purposes,'  will  not  enlarge  the 
gift,  nor  make  the  transfer  from  the  one  to  the  other  more  am- 
ple than  is  implied  in  the  sound  meaning  of  the  words  bestow- 
ing the  right.  The  words  are  not,  that  all  vacant  stipends  here- 
tofore applicable  by  the  patron  for  pious  purposes  shall  here- 
after be  paid  to  the  collector;  neither  is  there  any  declaration 
that  this  is  the  pious  use  to  which  hereafter  patrons  shall  apply 
vacant  stipend,  or  the  pious  use  to  which  vacant  stipends  shall 
be  applied.  It  is  nowhere  in  this  Act  said  to  be  a  pious  use  of 
vacant  stipend,  just  as  little  as  the  donation  from  the  bishops' 
rents  is  said  to  be. 

'*  Now,  then,  is  the  Court  prepared  to  say  that  this  clause,  so 
cautiously  worded,  conveys  to  this  fund  vaeant  stipend  arising 
not  from  any  proceeding  of  a  presbytery  in  the  honest  dis- 
charge of  their  functions  as  a  church  court,  though  it  may  be 
occasioning  undue  delay,  by  acting  mistakingly  from  some  error 
in  judgment,  but  portions  of  a  stipend  which  continues  vaeant 
in  consequence  of  an  illegal  resolution  of  the  Church  to  resist 
the  law,  acted  on  by  the  Presbytery,  in  contempt  of  the  autho- 
rity of  the  courts  of  law,  and  in  a  matter  of  civil  right  ?  I  can 
scarcely  think  that  the  Court  will  come  to  this  conclusion,  but 
will  view  the  portion  of  vacant  stipend  which  first  arises,  as 
totally  different  (as  in  fact  it  is)  in  origin,  effect,  and  character, 
from  that  which  continues  to  arise  afterwards;  and,  therefore, 
though  it  may  all  pass  popularly  under  the  name  of  vacant  sti- 
pend, because  the  church  continues  vacant,  that  the  one  is  quite 
distinguishable  from  the  other :  so  that  while  the  one  clearly 
falls  under  the  Act,  the  other  as  clearly  does  not. 

"  If  this  be  so,  it  is  unnecessary  to  found  much  upon  the 
case  of  the  College  of  Glasgow,  1694,  which  proceeded  on  the 
ground  that  the  words  of  the  Statute  there  necessarily  included 
the  stipend  claimed  by  the  college ;  and  they  were  not  success- 
ful on  this  ground  alone,  that  it  was  casus  ineogitaiua,  the 
words  going  beyond  the  meaning  of  the  Statute.  The  case  was 
this:  The  Act  1685,  c.  22,  which  restored  to  patrons  the  right 
of  employing  vacant  stipends,  makes  certain  exceptions  for  five 
years,  and  among  these  '  the  vacant  stipends  of  the  diocesses  of 
Glasgow  and  Galloway  shall  be  employed  to  the  use  of  the 
College  of  Glasgow.'  Under  this  Statute,  the  college  bad 
'right  to  the  vacant  stipends  for  1689,  and  the  term  used  is 
vacant  stipends*  simply,  and  without  any  qualification  as  to  how 
it  arises  or  continues.  It  appears  that  Mr  Wilson,  the  incum- 
bent of  one  of  these  parishes,  had  suffered  from  the  lawlessness 
of  the  Covenanters  of  the  west,  who,  as  is  well  known,  after 
King  James  bad  issued  his  proclamation  in  1687,  dispensing 
with  all  tests  and  penal  laws  as  to  religion,  broke  out  into  such 
acts  of  violence,  that  the  rabble  in  winter  1688  went  about  in  the 
five  associated  shires  and  dispossessed  more  than  two  hundred 
clergymen,  driving  them  and  their  families  from  their  churches. 
The  Privy  Council  were  at  that  time  powerless  and  unable  to 
preserve  the  peace  of  the  country,  and  order  was  not  partially 


restored  till  the  meeting  of  the  Estates  in  March  1689.  Mr  Wil- 
son seems  again  to  have  officiated  occaidonally  in  his  church  till 
legally  dispossessed  in  1690.  The  college  claimed  the  stipend 
when  he  was  driven  away,  or  rabbled  out  of  bis  church  as  it 
was  termed,  as  vacant  stipend.  It  is  qiiite  true  the  church  bad 
not  been  served, — it  was  vacant,  not  by  death  or  deposition,  bat 
'  by  other  ways ;'  and  as  the  generic  term  '  vacant  stipend'  bad 
the  same  meaning  as  the  more  ample  description  of  the  Act 
1661,  this  stipend  whs  vacant,  and  belonged  to  the  College  of 
Glasgow.  But  the  Court  held  that  '  the  vacancy  occasioned 
by  the  rabble's  thrusting  out  ministers  was  cants  ineogiiatms, 
and  not  foreseen  or  meant  by  the  said  Act  of  Parliament ;  and 
that  Mr  Wilson  proving  he  served  at  that  kiik  after  the  13th 
April  1689  (which  was  the  date  of  the  proclamation  of  the 
meetinir  of  Esraten),  he  had  right  to  that  half-year's  stipend ;' 
(16th  February  1694,  Fount.  4  Sup.  143).  It  was  held  that 
the  words  went  beyond  the  meaning  of  the  Act,  and  they  were 
not  allowed  to  comprehend  a  case  which  fell  within  them,  but 
was  never  contemplated. 

**  But  as  I  am  of  opinion  that  the  words  of  the  Widows'  Fund 
Act  do  not  comprehend  the  portions  of  vacant  stipend  here 
claimed,  it  is  unnecessary  to  resort  to  this  case  as  an  authority. 

"  The  only  parties  in  this  competition  are  the  Patron  and  the 
Collector  of  the  Widows*  Fund ;  and  my  opinion  is,  that  the 
patron  is  entitled  to  be  preferred,  but  that  be  must,  in  terms  of 
the  Act  1685,  apply  these  stipends  to  pious  uses. 

"  But  it  may  be  a  question,  whether  the  presentee,  when  the 
patron  has  done  all  in  his  power  to  put  him  into  the  benefice, 
and  when  he  has  been  illegally  kept  out  of  it,  should  not  be 
preferred  to  the  vacant  stipend ;  in  short,  whether,  if  the  Court 
cannot  enforce  his  being  received  and  admitted  by  the  Presby- 
tery as  minister  of  the  parish,  they  may  not,  as  a  surrogalum, 
award  to  him  the  stipend  till  the  benefice  is  legally  filled  by 
himself  or  some  other.  But  the  presentee  does  not  appear  in 
this  competition ; — no  such  claim  is  brought  forward ;  and  there- 
fore I  do  not  think  it  necessary  to  discuss  this  point,  nor  show 
why,  at  present  at  least,  I  am  not  inclined  to  hold  that  for 
vacant  stipend,  not  fdling  under  the  Widows*  Fund  Act,  there 
can  be  any  claim  except  through  the  pfetron. 

'*  Upon  the  whole,  therefore,  I  am  for  preferring  Lord  Kio- 
noull,  in  terms  of  his  summons." 

Lord  Meadowbank : 

*'  I  concur  in  the  preceding  opinioD." 

Lord  Cuninghame : 

'*  I  concur  entirely  in  the  views  of  this  case  expressed  by 
Lord  Medwyn,  and  I  am  clearly  of  opinion  that  the  Collector  oif 
the  Widows'  Fund  has  no  claim,  by  the  Statute  on  which  he 
founds,  to  any  of  the  stipend  of  the  parish  of  Aochterarder  fitll- 
ing  due  after  25th  October  1835,  the  date  of  citation  in  the  pre- 
sent action.  As  the  case  involves  a  question  of  statutory  and 
constitutional  law  of  great  interest,  1  trust  I  may  be  excused 
for  stating  in  a  few  words  the  considerations  which  more  par- 
ticularly impress  me  with  the  untenable  nature  of  the  coilee- 
tor's  plea. 

I.  In  the  first  place,  upon  a  sound  construction  of  the  Act  of 
1814,  I  apprehend  that  the  vacant  stipend  transferred  to  the 
Widows'  Fund  by  that  Act  is  specially  confined  to  the  ceaes, 
'  when  any  parish  in  the  Church  of  Scotland  becomee  vaeant 
by  the  death,  translation,  or  deprivation,  of  any  ineumhent  hold- 
ing the  pastoral  cure  and  benefice  of  such  parish,  and  that  vaceat 
stipend  thereby  arises  subsequent  to  the  crop  and  year  1813,— 
such  vacant  stipend,  t»  so  far  as  it  has  heretofore  been  applica- 
ble to  the  patron  to  pious  purposes,  shall  henceforth/  S(c.  iic, 
*  he  paid  to  the  general  collector,'  fcc. 

'*  This  was  a  statutory  transfer,  not  of  the  whole  vaeant  ati* 
pend  that  might,  fall  due  in  all  the  parishes  of  Scotland,  from 
whatever  cause  the  vacancy  might  be  created  or  continued,  but 
solely  of  such  vacant  stipend  as  might  arise  from  the  deaths 
translation^  or  deposition  of  the  preceding  incumbent.  The  ob- 
ject and  effect  of  the  provision  are  well  known  to  all  conversant 
with  the  ecclesiastical  law  and  usages  of  Scotland.  Aa  a  patroo 
has  six  months  after  each  vacancy  has  occurred  to  fill  up  the 
bene6ce,  and  an  additional  period  often  elapses,  either  from  the 
non-acceptance  of  presentees,  ot  from  the  time  unavoidably  re* 
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quired  lor  tbeir  trial  and  induction,  it  has  necessarily  happened, 
perhaps  in  the  majority  of  settlements  in  Scots  parishes,  that 
on  each  racancy  by  death,  there  is  a  certain  delay,  in  conse- 
quence of  which  an  arrear  of  stipend  (seldom  exceeding  one 
term's  payment  in  amount)  arises,  which  the  new  incumbent 
cannot  claim  before  induction,  and  which  of  old  fell  to  the  patron 
as  vacant  Btipend,  to  be  employed  ad  pw9  usus.  That  dearly 
is  the  vacant  stipend,  arising  from  death,  which  was  transferred 
to  the  Widows*  Fund  by  the  Statute  on  which  the  present  ques- 
tion depends. 

'*  No  doubt,  in  cases  of  difficulty,  the  extent  of  this  trans- 
ference or  claim  has  not  been  measured  in  nice  scales.  When 
a  question  as  to  a  new  presentation,  arising  from  the  death  of 
the  preceding  incumbent,  occurs,  requiring  long  discussion  and 
deliberation  in  the  civil  and  ecclesiastical  courts,  the  vacant  sti- 
pend may  be  increased  beyond  an  ordinary  amount,  without  fault 
or  mala  fidet  attributable  to  any  party ;  and  in  such  cases  the 
Court  has  not  been  asked  to  infer,  that  the  vacant  stipend  did  not 
arise  from  proceedings  bona  fide  rendered  necessary  by  the  death 
of  the  preceding  incumbent. 

'*  But  the  present  case,  as  maintained  by  the  opposing  patron, 
does  not  fall  within  that  class.  It  is  alleged  that  the  vacant 
atipend,  which  is  the  subject  of  this  question,  does  not  fairly 
and  honestly  arise  from  the  death  of  the  last  incumbent,  but  has 
been  accumulated  solely  in  consequence  of  an  iUegal  law  of  the 
Church  recently  passed  by  that  body,  of  their  own  anthority. 
Betting  a  Statute  of  the  Legislature  at  defiance,  which  they  still 
peremptorily  refuse  to  obey.  This  being  the  plea  of  the  patron,  I 
cannot  hold  that  it  is  inconsistent  with,  or  excluded  by  the 
words  of  the  Statute,  giving  a  right  to  the  Widows'  Fund  to 
the  vacant  stipend  in  the  limited  class  of  cases  before  specified. 

"  Neither  does  it  appear  to  me,  that  this  plea  of  the  patron 
can  be  obviated  by  any  reference  on  the  part  of  the  widows  to 
the  probable  views  and  intention  of  parties  in  passing  this  Act, 
as  justifying  any  strained  or  very  wide  interpretation  of  its  terms. 
It  has  been  insinuated,  no  doubt,  on  the  part  of  the  fund,  that 
as  no  mortal  in  1814  anticipated  that  such  a  course  of  proceed- 
ings and  policy  would  be  adopted  on  the  part  of  the  Kirk,  as 
bas  been  lately  exhibited,  this  accounts  for  no  exception  being 
made  to  exclude  the  widows*  claim  under  the  ch-cumstances 
which  have  here  emerged.  But  the  patron  is  entitled  to  reply 
ik'ith  equal  probability,  that  if  the  case  which  has  now  occurred 
was  not  foreseen,  no  surrender  on  his  part  was  asked  or  under- 
Btood  to  be  made,  so  as  to  bar  hie  legal  claim  under  this  new 
combination  of  circumstances. 

'*  This  view  of  the  case  is  strongly  supported  by  the  history  of 
the  Statute,  and  the  clear  deduction  as  to  the  previous  rights  of 
patrons  over  vacant  stipends,  given  in  the  opinion  of  Lord 
Medwyn.  It  is  clearly  shown  by  his  Lordship,  that  patrons, 
from  time  immemorial,  had  right  (recognised  in  diflferent  Sta- 
tutes) to  all  vacant  stipends,  whether  created  by  death,  resigna- 
tion, deposition,  or  in  any  other  way.  It  is  also  demonstrated 
by  his  Lordship  in  what  manner  vacant  stipends  arose  in  the 
earlier  atid  more  disturbed  periods  of  the  history  of  the  Church 
after  the  Reformation,  from  other  causes  than  the  decease  or 
removal  of  prior  incumbents.  The  Act  1592  specially  gave 
patrons  a  right  to  retain  the  fruits  of  the  benefice  in  their  own 
bands  when  presbyteries  refiued  to  induct  qualified  presentees ; 
while  the  fact  that  presbyteries  in  ancient  tioles  did  refuse  to 
ordain  presentees  for  years  (generally  when  the  law  was  too 
Weak  to  compel  them),  may  be  gathered  from  other  Statutes, 
unnecessary  to  be  quoted.  It  is  also  matter  of  record  in  our 
books,  that  presbyteries  in  former  times  occasionally  chose  (as 
in  the  case  of  Aucbtermuchty  and  Lanark)  to  induct  other  mi- 
nisters than  the  legal  presentees  into  benefices,  which  took  away, 
at  least  in  ecclesiastical  law,  the  technical  character  of  vacancy 
in  such  parishes;  but  nevertheless,  the  stipend  in  the  latter 
class  of  cases  was  claimable  by  the  patrons,  and  not  by  the  in. 
cumbents  prefened  by  the  ecclesiastical  courts.  In  this  known 
state  of  the  law  the  Act  of  1814  was  passed,  which,  as  Aoriced 
by  Lord  Medwyn,  was  specially  classed  by  the  Legislature 
among  the  local  and  personal  acts :  It  was  thus  plainly  a  sta- 
tutory compact  between  the  Kirk  and  the  patrons  of  Scotland ; 
whereby  the  latter  gave  up,  not  the  whole  of  their  rights  over 
"tacant  atipends  per  avertionem  to  the  Kirk,  but  the  vacant 
Mipend  legtiioMtely  arisinf  from  tlie  three  etentt  specified  in 


the  Act.  In  these  circumstances,  the  Act  is  to  be  construed  as 
an  agreement,  and  held  to  include  all  that  can  be  reasonably 
presumed  as  intended  to  be  given,  according  to  the  ecclesiasti- 
cal law  and  system  then  administered ;  but  certainly  the  worda 
of  the  Statute,  are  not  to  be  strained  beyond  their  plain  and 
ordinary  sense,  to  extend  the  surrender  of  the  patrons  to  cases 
neither  expressed  nor  contemplated  when  the  Act  was  passed. 
In  that  view,  it  would  be  absurd  to  infer,  that  patrons  meant 
also  to  surrender  (and  that  to  a  trust  for  the  widows  and  chil- 
dren of  ministers)  such  VHcant  stipend  as  might  be  created  solely 
by  the  illegal  acts  of  the  Kirk,  and  their  positive  refusal  to  exe- 
cute a  fundamental  law  of  their  own  constitution. 

**  II.  Upon  the  preceding  construction  of  the   Statute,  the 

question  in  the  present  competition  comes  simply  to  this 

Whether  the  stipends  in  medio  fall  to  be  viewed  as  fairly  and 
bona  fide  arising  from  the  death  of  the  preceding  incumbent,  or 
from  any  other  cause  to  which  the  statutory  assignment  in 
favour  of  the  Widows'  Fund  does  not  apply  ?  On  this  point 
the  facts  at  least  admit  of  no  dispute.  It  is  admitted  that  the 
patron  did  his  duty,  by  presenting  in  due  time  to  the  Presby- 
tery a  person  alleged  to  be  qualified, — that  the  Presbytery,  in 
eonaequence  of  a  new  regulation  of  the  Kirk  (called  the  Veto 
Law),  rejected  the  presentee, — that  that  regulation  was  declared, 
both  by  this  Court  and  by  the  House  of  Lords,  to  be  contrary 
to  law;  and  it  was  fiirther  found  that  the  Presbytery  were 
bound  to  take  the  presentee  on  trials ;  but  that  the  Presbytery 
nevertheless  refused,  and  still  rejkse  to  obey  that  decree.  I  am 
of  opinion  that  the  vacancy  created  or  prolonged  from  such 
causes,  cannot  in  law,  or  according  to  the  common  sense  and 
Understanding  of  mankind,  be  held  as  a  vacancy  arising  from  the 
death  of  the  preceding  incumbent, — ^but  as  a  vacancy  attribut- 
able solely  to  the  tortious  and  illegal  proceeding  of  the  Kirk, 
and  that  the  Statute  founded  on  by  the  widows  is  inapplicable, 
and  cannot  support  tbeir  claim. 

*'  It  has  been  said  that  the  stipend  was  claimed  as  just  of  the 
same  nature  as  the  vacant  stipend  which  has  arisen  in  nu- 
merous cases  on  record,  where  delays  have  occurred  in  disputed 
questions  of  patronage,  when  the  claim  of  the  Widows'  Fund 
was  not  disputed.  But  there  is  an  essential  distinction  between 
the  present  case  and  every  other  on  record  prior  to  the  passing 
of  the  Veto  Law.  In  previous  cases,  delays  of  settlements  no 
doubt  often  occurred  from  opposition,  sometimes  groundless,  on 
the  part  of  the  church  courts ;  but  in  none,  since  1814,  was  the 
racancy  occasioned  for  one  day,  by  an  avowed  disobedience  of 
the  statutory  law,  as  expounded  by  the  civil  courts.  When  set- 
tlements were  postponed,  therefore,  by  a  litigation  on  other 
grounds,  peculiar  to  each  case  as  it  arose,  it  was  not  considered 
a  point  worth  disputing,  that  the  vacant  stipend  claimable  in 
these  instances,  arose  from  the  death  or  removal  of  the  prior  in- 
cumbent. 

**  The  plea  for  the  widows,  in  the  present  instance,  is  so 
stated,  as  if  the  stipends  now  claimed,  and  others  accumulated 
in  ilmilar  circumstances,  formed  an  accidental  and  unexpected 
accession  opening  to  thm  from  ordinary  and  legitimate  causes, 
— as  if  a  charitabW  trust  got  a  grant  from  Parliament  of  the 
criminal  fines  in  a  district,  which  were  augmented  by  a  sudden 
increase  oftbe  iMpi^lation  and  demoralization  of  that  locality, — 
or  as  if  they  had  a  grant  of  the  tolls  on  a  great  public  thorough- 
fiire,  which  were  unexpectedly  increased  by  a  large  addition  to 
the  traffic ;  in  which  cases,  and  in  others  analogous,  by  a  well- 
known  rule  of  statutory  law,  the  benefit,  though  beyond  the 
original  calculation,  accrues  to  the  grantees,  upon  the  unlimited 
terms  of  their  right.  In  every  view  the  present  is  a  very  differ- 
ent case.  The  stipends  in  dispute  have  arisen  solely  from  the 
unjustifiable  and  lawleaa  ^emduct  of  public  functionaries ;  in  fisct, 
from  tbeir  quasi  delinmnm^,  which  no  party  can  profit  by,  or 
found  upon,  aa  exteodiog  janjr  previous  ffrant  in  their  favour. 
Put  the  case  that  even  a  charitable  trust  had  a  grant  of  fines,  or 
of  tolls,  of  a  particular  description,  legally  and  usually  exigible, 
such  a  grant  would  not  include  fines  or  tolls  illegally  imposed 
or  levied  contrary  to  the  declared  judgment  of  the  Supreme  CivU 
Tribunals  of  the  country, 

"  Still  lesa  can  the  construction  of  the  Act  contended  for  by 
t&e  widows  be  Maintained  under  the  specialties  of  the  present 
case,  .Tbt  M$tutory  grant  in  1814  was  a  great  boon  granted  to 
a  fund-fbr  tbe  benefit  of  miniaters  of  the  fSA  and  their  faodlies, 
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xrho  were  intrusred  with  important  duties  in  the  setflement  of 
minister*  by  other  Statutes,  which  they  had  recognised  and 
given  effect  to  for  many  years.  It  is  not,  therefore,  unfair  or  un- 
reasonable to  hold,  that  it  was  an  implied  condition  of  the  grant, 
that  the  subsisting  lavi's  in  the  supply  of  vacancies  would  be 
fairly  and  honestly  administered.  It  cannot  be  presumed  that 
the  Legislature  meant  that  the  families  of  the  cler^'y  should  draw 
profit  from  vacant  stipend  created  by  their  contumacy  to  the  law. 
While  the  Act,  therefore,  is  not  to  be  so  interpreted,  as  that 
widows  shall  be  subjected  to  any  forfeiture  or  loss  by  the  fault 
of  the  clergy, — or  that  anything  shall  be  withheld  from  the  fund 
on  which  its  members  were  fairly  entitled  to  rely  for  their  pro* 
Tision,  it  is  only  just  that  the  fund  shall  not  be  held  to  acquire 
guin  from  the  open  and  continued  resistance  of  the  law,  mani- 
fested by  the  reverend  functionaries  bound  to  give  implicit  effect 
to  it.  The  statutory  assignment  does  not  apply  to  such  a  case. 
And  indeed,  if  a  contrary  interpretation  were  given  to  the  Act ; 
and  if  the  course  followed  by  the  Kirk  in  the  cases  of  Auchter- 
arder,  Marnoch,  and  Daviot  (which  have  all  been  under  review 
of  this  Court),  were  sufficient  to  support  the  claim  of  the 
Widows'  Fund  to  the  vacant  stipend  arising  during  the  ob- 
struction of  the  settlement  of  the  legal  presentees,  it  is  manifest 
that  ere  long  a  large  proportion  of  the  stipends  of  the  parishes 
of  Scotland  might  be  transferred  to  that  fund.  It  is  very  far 
from  my  intention  to  insinuate  that  this  was  either  contemplated, 
or  had  any  influence  on  the  proceedings  of  the  Kirk,  in  the  cases 
in  question.  But  the  consequences  resulting  from  the  course 
adopted  by  them,  as  exemplified  by  the  claim  of  the  widows  in 
the  present  question,  cannot  be  thrown  entirely  out  of  view. 

**  The  circumstances  under  which  the  vacant  stipend  at  present 
accumulated  in  the  pariah  of  Auchterarder  has  arisen,  appear  to 
me  to  be  analogous  in  principle  with  the  case  of  vacancies 
created  by  any  ris  major,  which  might,  for  a  time,  supersede 

the  ordinary  administration  of  justice  in  the  country ; as  if  a 

civil  rebellion  arose, — or  if  a  certain  district  were  occupied  by 
an  enemy's  force.  In  such  a  case  it  would  surely  be  extravagant 
to  bold  that  the  whole  stipends  of  emerging  vacancies  were 
claimable  by  the  widows,  as  arising  from  the  death  of  the  last 
incumbents,  when,  in  point  of  fact,  the  supply  of  the  vacancies 
was  obstructed  by  the  8uperee$aion  of  the  regular  tribunaU  of 
the  country.  The  case  of  the  College  of  Glasgow  in  1694, 
quoted  in  Lord  Medwyn's  opinion,  is  an  authority  in  point,  to 
show  that  an  ordinary  grant  of  vacant  stipend  was  not  held  to 
include  stipend,  when  the  vacancy  arose  from  the  ascendancy 
and  defiance  of  the  law  by  a  mob; — and  it  humbly  appears  to 
me  that  that  decision  on  principle  rules  the  present  question. 

"  In  holding  that  the  fund  now  in  dispute  has  been  created 
solely  by  unwarrantable  disobedience  of  the  law,  and  in  fact 
by  rebellion  to  its  authority,  I  need  not  disclaim  every  intention 
to  offer  any  violence  to  the  feelings  and  conduct  of  the  indivi- 
dual members  of  the  Church  establishment  who  have  advised  or 
concurred  in  the  proceedings  which  have  fallen  under  the  ani- 
madversion of  this  Court.  They  have  of  course  acted  in  Accord- 
ance with  their  views  of  their  duty,  and  they  have  probably 
been  influenced  by  advice  and  opinions  which  they  felt  that 
they  could  not  honourably  surrender.  This  is  the  feeling  of  all 
men  who  resist  particular  laws,  or  established  systems  of  go- 
vernment on  conscientious  grounds;  the  purity  of  their  motives 
in  general  is  unimpeachable ;  but  these  are  the  very  cases  in 
which  courts  of  justice  are  the  more  strongly  called  on  to 
show  that  neither  the  influence  of  atation  nor  the  weight  of  in- 
dividual character  can  affect  the  course  of  the  law.  It  would 
be  difficult  to  say,  that  the  members  of  the  Church  entertain 
stronger  feelings  as  to  the  illegality  of  the  judgment  of  this  Court 
and  of  the  House  of  Lords  upon  the  Veto  Act,  than  the  dis- 
senters of  Edinburgh  did  as  to  the  Annuity  Act,  which  we 
have  been  repeatedly  called  on  to  enforce ;  bat  the  scruples  of 
both  must  be  disregarded.  Till  the  law  of  patronage  is  altered 
by  the  Legislature,  the  proceedings  of  the  church  courts,  as 
to  the  presentation  to  Auchterarder,  must  be  viewed  as  a  re- 
nunciation (at  least  as  to  that  question)  of  all  allegiance  to  the 
civil  tribunals  of  the  State;  and  where  there  has  been  so 
flagrant  a  resistance  to  the  law,  in  the  settlement  of  a  legal 
presentee,  it  is  impossible  to  hold  the  vacancy  aa  in  any  respect 
attributable  to  the  death  of  the  preceding  incumbent. 

'*  In  thu  view  I  conceive  that  this  Court  it  entitled  and  boand, 


if  C4illed  on  by  a  party  having  a  legal  title  and  interest,  to  in- 
quire into  the  grounds  on  which  the  alleged  vacancies  have 
aiisen,  when  a  claim  is  preferred  for  their  stipends  on  the  part 
of  the  Widows'  Fund ;  and  here  it  is  proper  to  refer  to  other 
blanches  of  the  assignment  given  by  the  Statute  to  the  Widows* 
Fund.  It  will  be  particuUrly  observed,  that  the  Act  gives  the 
widows  the  vacant  stipends,  not  merely  in  cases  of  *  death,*  but 
of  deprivation ;  but  nevertheless,  it  it  were  alleged  and  offered 
to  be  proved,  that  the  ecclesiastical  courts  had  deposed  a  mi- 
nister ill  violation  of  a  Statute  or  of  an  express  judgment  of  the 
House  of  Lords,  it  is  supposed  that  the  Court  wuuld  pause  be- 
fore transferring  any  part  of  that  minister's  stipend  to  the  Widows* 
Fund  as  vacant  stipend.  On  the  same  principle,  if  a  vacancy 
on  death  is  prolonged  illegally,  and  the  aettlement  of  the  next 
pre«entee  obstructed  on  illegal  and  unconstitutional  grounds; 
still  more,  if  induction, -or  the  steps  essential  to  it,  are  refused 
by  the  church  courts  in  the  face  of  a  competent  decree,  that  is 
equivalent  to  an  illegal  euttpeneion  of  the  presentee,  and  the 
stipend  is  no  more  daimable  by  the  widows  iu  the  one  case 
than  in  the  other. 

**  The  only  diffiirence  between  the  claim  of  widows  to  the 
stipend  in  the  case  of  an  illegal  deprivation,  and  of  m  vacancy, 
on  death,  prolonged  by  an  incompetent  law  of  the  Church,  is, 
that  in  the  latter  case  a  claim  may  lie  for  a  certain  amount  of 
vacant  stipend  in  the  commencement  of  the  vacancy,  as  fairly 
devolving  to  the  widows  on  the  death  of  every  incumbent ; 
while,  of  course,  in  the  case  of  deprivation  there  is  no  room  for 
any  such  claim.  But  the  law  would  be  easily  hoodwinked,  in- 
deed, if  it  could  not  ascertain  the  limit  between  the  vacant  sti- 
pend arising  from  the  death  of  the  incumbent,  being  that  falling 
due  for  the  pc'tiod  usually  required  in  ordinary  course  of  the 
law  for  the  induction  of  a  new  minister,  and  that  subsequently 
occasioned  by  the  resolutions  of  the  church  courts  to  obstruct 
the  settlement  of  every  presentee  who  did  not  comply  with  their 
illegal  resolutions.  As  the  patron  limits  his  claim  here  to  the 
stipends  falling  due  after  25ih  October  1S35,  enough  ia  left 
upon  the  balance  of  the  stipends  which  fell  due  after  the  death 
of  the  preceding  incumbent  to  satisfy  every  claim  which  the 
widows  could  have  realised  on  this  vacancy,  if  the  church 
courts  had  not  unduly  obstructed  the  settlement  of  the  pre- 
sentee. 

"  Indeed,  it  is  not  very  clear  to  what  extent  the  claim  on  the 
part  of  the  widows  is  meant  to  be  carried  over  the  vacant  sti- 
pend arising  in  the  present  and  in  analogous  cases.  Had  the 
church  courts  followed  up  the  Veto  Law  as  originally  passed, 
the  Presbytery  would  have  held  the  jut  devolutum  as  vested  in 
themselves  by  the  refusal  of  the  patron  to  nominate  another 
presentee,  and  they  would  have  inducted  a  minister  of  their 
own  into  the  cure,  to  be  maintained  there  by  such  resources  as 
zealous  partisans  might  raise,  for  the  whole  life  of  their  chosen 
nominee.  As  the  claim  of  the  latter,  however,  to  the  civil  fruits 
of  the  benefice,  according  to  the  views  of  this  Court  and  of  the 
House  of  Lords,  could  never  be  sustained,  it  remains  to  be 
asked,  if  the  Widows'  Fund  could  claim  this  stipend  as  vacant 
for  ten  or  twenty  years,  or  the  ordinary  duration  of  a  man's 
life  ?  It  seems  hardly  possible  that  any  parties  could  aeriously 
maintain  that  their  right  by  Statute  to  the  vacant  stipend  arising 
from  the  death  of  the  last  incumbent,  included  that  created  by 
the  tii/r««coa  of  a  wrong  preeentee  into  the  benefice,  for  the  whole 
duration  of  his  life.  It  is  apprehended,  however,  that  the  wi- 
dows have  no  better  claim  for  the  stipend  kept  vacant  by  the 
operation  of  the  Feto  Law,  to  the  extent  to  which  it  is  now  en- 
forced by  the  Kirk,  than  if  that  Act  had  been  carried  into  effect, 
in  all  its  heads,  by  the  induction  of  a  presentee  chosen  by  the 
Presbytery.  In  neither  case  can  the  unappropriated  atipends 
allowed  to  accumuUte  be  held  as  vacant  stipend  arising  from  the 
death  of  the  last  incumbent. 

"  III.  On  the  sup|)Osition  that  tha  stipends  ia  medio  do  not 
fall  under  the  statutory  assignment  to  the  Widows'  Fund,  I  am 
of  opinion  that  they  belong  to  the  patron,  at  least  in  a  question 
between  him  and  the  collector  of  that  fund.  Mr  Erakine,  ia 
treating  of  the  powers  of  patrons,  observes  (B.  I.  tit.  5,  §  13), 
'  that  they  have  also  the  power  of  receiving  aud  disposing  of 
the  fruits  of  the  benefice  during  a  vacancy.  This  last  right  ap- 
pears, by  our  Statutes,  passed  soon  after  the  ReformatioD,  to  be 
not  a  bare  right  of  adminbtration,  but  qfprofertgi  so  that  the 
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patron  could  have  held  and  disposed  of  them  as  his  own :  1584, 
c.  137;  1592,  c.  115;  1593,  c.  172;  1612,  c.  1.  But  by  1664. 
c.  20,  the  patron  was  obliged  to  apply  them,  with  the  advice  of 
the  Presbytery,  to  pious  u«es  within  the  bounds  of  the  parish, 
or  at  least  of  that  Presbytery ;  and  though  patrons  were,  by 
the  Act  rescissory,  1661,  c.  15,  restored  to  their  former  rights, 
it  appears  by  1661,  c.  52;  1672,  e.  20,  &c.,  to  have  been  the 
sense  of  the  Legislature  in  the  reign  of  Charles  II.,  that  the 
right  of  patrons  to  the  vacant  stipend  was  merely  a  trust;  so 
that  they  still  continued  under  the  restraint  imposed  on  them  by 
the  Act  1664,  of  applying  them  to  pious  uses.*  The  Statutes 
quoted  in  the  opinion  of  Lord  Medwyn,  amply  support  this  view 
of  the  law. 

**  It  is  an  ulterior  question  whether  the  patron,  in  the  present 
instance,  will  not  be  entitled  and  bound  to  apply  a  portion  of 
the  vacant  stipend,  if  he  is  preferred, 'to  satisfy  such  part  of  the 
claims  of  the  presentee,  Mr  Young,  as  he  may  not  establish  in 
his  action  against  the  members  of  Presbytery  whom  he  has  con- 
vened in  the  separate  action  already  before  the  Court,  and  now 
under  appeal.  Although  Mr  Young  has  not  entered  appearance 
in  the  present  competition  (possibly  waiting  till  the  title  and 
claim  of  the  widows  should  be  disposed  of),  he  may  not  be  fore- 
closed from  urging  his  claims  on  the  patron,  if  the  latter  should 
be  preferred.  Under  the  competition  as  hitherto  conducted,  the 
Court  has  no  materials  for  judging  either  of  the  competency  or 
meiiis  of  the  presentee's  claim  on  the  patron,  and  of  course  no 
opinion  is  given  on  that  point." 

Lord  Murray : 

**  My  first  impression  on  this  ca«e  was,  that  the  Act  of  Par- 
liament transferred  to  the  Widows*  Fund  the  vacant  btipcnd:*  in 
every  case  in  which  the  patron  could  have  right  to  them — but 
after  considering  the  opinions  of  .Lord  Medwyn  and  Lord  Cu- 
ninghame,  I  have  come  to  be  of  opinion  that  the  Statute  1592 
makes  the  case  of  the  Presbytery  refusing  to  admit  any  quali- 
fied minister  presented  to  them  by  the  patron,  a  special  case  in 
which  it  is  declared  to  be  lawful  for  the  patron  to  retain  the 
whole  fruits  qf  the  benefice  in  his  own  hands.  This  is  again 
specially  re-enacted  by  Statute  1612,  cap.  1,  in  case  of  aich- 
bishops  or  bishops  refusing  to  admit  a  qualified  minister  pre- 
sented by  the  patron.  1  view  that,  as  recognised  by  Statutes, 
as  a  separate  case  from  va&incy  arising  from  death,  translation 
or  deprivation  of  an  incumbent,  and  that  the  words  *  or  other-' 
wUe  in  the  Statures  transferring  stipends  to  pious  uses  which 
have  been  referred  to,  were  added  to  cover  that  case.  Al- 
though, therefore,  in  that,  as  well  as  in  other  cases,  the  patron 
must  employ  the  vacant  stipend  in  pious  uses,  it  is  not  one  of 
the  cases  in  which  vacant  stipend  is  transferred  to  the  Widows* 
Fund.  The  vacant  stipend  in  this  case  does  not  arise  from  the 
death  of  the  former  incumbent,  but  from  a  case  specially  dis- 
tinguished by  the  Legislature,  of  the  refusal  of  the  Presbytery 
to  admit  a  qualified  person;  and  while  one  class  of  Statutes 
reaches  that  case,  the  Statute  54  Geo.  III.  does  not  compre- 
hend it. 

*'  I  do  not  go  on  the  ground  that  the  holders  of  the  W^idows* 
Fund  are  barred  by  the  conduct  of  the  Church  in  this  matter; 
but  in  interpreting  the  Statute,  I  feel  fully  convinced,  that  if 
the  words  or  otherwUe  had  been  added,  and  it  had  been  asked 
what  other  vacancies  can  there  be,  and  it  bad  been  answered 
that  the  Statute  1592  and  the  Act  1612,  passed  in  the  time  of 
Bpiscopacy,  both  gave  the  patron  an  express  right  vi  Uututi  to 
the  vacant  stipend  where  the  church  court  refused  to  adroit  a 
qualified  minister,  and  that  such  an  addition  would  comprehend 
that  case  also,  the  patrons  who  consented  to  the  Act  would 
naturally  have  opposed  any  such  addition  being  made,  and  the 
Legislature  would  not  without  their  consent  have  passed  it.'* 

Lord  Jeffrey^  concurred  in  by  Lords  Ccckbum  and 

Ivory  : 

"  We  are  of  opinion  that  all  the  stipends  of  vacant  parishes 
which  the  patrons  were  bound  to  have  applied  for  pious  uses 
previous  to  the  Act  of  54  Geo.  III.  c.  169,  were,  by  virtue  of 
that  Act,  made  over  to  the  Collector  of  the  Widows*  Fund,  the 
only  compearing  defender  in  this  branch  of  the  cause ;  and  that 
the  words  importing  this  transference,  or  new  destination  of 
these  stipends,  amount  to  a  plain  declaration,  that  the  increase 


of  the  said  fund  should,  in  all  after  time,  supersede  and  be  pre- 
ferable to  any  other  pious  uses ;  and  that  these  words  are  too 
clear  and  absolute  to  admif  of  construction. 

'*  We  are  unable,  therefore,  to  see  how  the  patron,  who  is 
the  only  pursuer  now  insisting  in  the  cause,  can  possibly  prevail 
in  this  competition,  unless  he  can  make  out  that  stipends  which 
remain  or  come  into  his  hands  in  consequence  of  the  illegal  re- 
fusal of  Presbyteries  or  other  Church  Courts  to  supply  a  va* 
cancy,  are  in  a  different  situation  from  other  vacant  stipends, 
and  were  not,  l)efore  the  date  of  the  Act,  legally  applicable  to 
pious  uses.  Now,  whatever  doubts  might  have  been  originally 
raised  upon  the  general  words  of  the  Act  1592,  e.  117,  or  on 
what  is  assumed  to  have  been  the  common  law  anterior  to  that 
date,  we  think  i;  clearly  established  by  the  whole  course  and 
current  of  sub^tequent  authorities,  that  there  is  now  no  room  for 
such  a  distinction ;  and  that  nothing  is  better  settled  in  law 
and  in  practice,  than  that  no  patron,  for  at  least  two  hundred 
years  back,  has  had  any  right  to  stipends  arising  from  an  actual 
vacancy  in  the  cure,  except  as  a  trustee  for  their  application  to 
pious  uses  within  the  parish.  Whether  the  particular  case  upon 
which  the  question  has  now  been  raised  was  catiu  improvUuM 
when  the  Statute  relied  on  was  passed,  or  whether,  from  the 
h»z>ird  of  its  frequent  recurrence,  it  may  require  some  farther 
remedial  provision  from  the  Legislature,  are  not  points,  in  our 
apprehension,  for  the  consideration  of  a  court  of  law.  But  the 
Act  of  1592,  c.  117,  undoubtedly  contemplates  the  case  of  va- 
cant stipend  arising  from  the  illegal  refusal  of  church  courts  to 
induct:  and  the  cases  of  Auchtermuchty,  Culross  and  Lanark, 
appear  to  us  not  only  to  have  been,  all  of  them,  cases  of  such 
illegal  refusal,  but  of  refusal  aggravated  by  proceedings  which 
put  it  totally  out  of  the  power  of  the  offi^-nding  parties  to  re- 
pair the  wrong  that  had  been  committed.  Yet  in  all  these,  and 
in  every  case,  indeed,  where  the  patron  has  been  found  en- 
titled to  receive  or  retain  the  stipend  of  a  vacant  parish,  he  has 
been  held  bound  to  apply  it  to  pious  uses  s  and  consequently  is 
now  bound,  in  our  view  of  the  Act  of  Geo.  111.,  to  allow  it  to 
be  applied  to  that  supereminently  pious  use  which  has  been 
thereby  appointed  to  supersede  and  take  the  place  of  all  other 
such  uses. 

*'  We  cannot  persuade  ourselves  that  any  doubt  can  be 
thrown  upon  this  construction,  from  the  circumstance  of  the 
Statute  speaking  only  of  cases  of  vacancy  occasioned  by  *  the 
death,  translation,  resignation  or  deprivation  of  any  existing  in- 
cumbent, and  granting  specially  to  the  Widows'  Fund,  *  any 
vacant  stipend  that  may  thereby  arise.'  The  object  of  that 
clause,  we  think,  was  merely  to  specify  all  the  pouible  way$  in 
which  a  vacancy  in  a  parish,  full  at  the  time,  could  possibly  oc- 
cur, or  vacant  stipend  arise ;  as  we  certainly  are  not  aware  that 
this  could  ever  happen,  except  by  the  death,  translation,  resig- 
nation or  deprivation  of  the  actual  incumbent.  But  if  there 
was  any  vacancy  of  which  the  fund  was  not  to  have  the  benefit 
in  consequence  of  these  (supposed)  taxative  words,  it  seems  to 
us  clear  enough  that  the  present  case  cannot  fall  within  the 
supposed  exception ;  since  it  is  certain  and  fully  admitted  that 
the  vacancy  was  occasioned,  and  the  vacant  stipend  arose,  in 
consequence  of  the  death  of  Mr  Stewart,  the  former  incumbent^ 
in  August  1S34.  That  this  vacancy  has  been  unduly  prolonged 
by  the  illegal  conduct  of  the  church  courts,  is  a  consideration 
altogether  apart  from  the  pro|>er  construction  of  the  words  spe- 
cifying the  occasions  on  which  it  should  arise,  and  is,  in  our 
opinion,  irrelevant  for  the  reasons  already  given.  It  appears 
to  us  impossible  to  suppose  that  the  Statute  intended  to  dis- 
tinguish between  one  portion  of  the  stipend,  arising  during  a 
continued  vacancy,  and  another :  and  as  we  hold  it  fixed  that 
stipends  falling  due  after  the  church  courts  have  illegally  re- 
fused to  supply  the  vacancy,  were  applicable  to  pious  uses,  at 
well  as  those  which  fell  doe  beftwe,  and  that  the  Widowa' 
Fund  has  now  been  surrogated  in  the  place  of  all  other  pioua 
uses,  we  cannot  consistently  recognise  such  a  distinction  as  it 
here  suggested  by  the  pursuer,  on  a  moat  strained,  and,  it  ap- 
pears to  us,  perverted  construction  of  the  words  to  which  ha 
refers. 

"  Something,  however,  is  thrown  out  by  the  noble  partuer, 
though  apparently  with  no  great  confidence,  as  to  the  present 
defender  being  barred  by  a  perianal  exeeptian  ;  in  respect  that 
the  interest  which  he  represent!  is  substantially  an  interest  of 
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the  Church  generally,  and  that  the  vacanqr  has  been  prolonged 
by  the  illegal  proceedingi  of  the  church  courts ;  in  consequence 
of  which,  it  is  alleged,  that  to  allow  hioi  to  take  the  accruing 
Stipend  would  be  to  allow  the  Church  to  profit  by  its  own 
wrong.  We  cannot  think  that  there  is  any  real  weight  in  this 
far-fetched  and  overstrained  ezcf  ption.  Its  radical  fault  is  the 
want  of  any  proper  concursu$t  privity  or  identity  of  person,  be- 
tween the  supposed  wrong-doers  and  those  whom  it  is  now  pro- 
posed to  forfeit  for  their  offence.  The  offenders  are  the  Pres- 
bytery and  the  Superior  Church  Courts:  But,  in  the  first  place, 
It  is  neither  the  church  courts  nor  the  Church  as  a  body  that 
has  the  beneficial  interest  in  the  fund  in  question,  but  only  the 
existing  widows  of  some  of  its  deceased  members,  and  such 
other  widows  as  may  hereafter  be  left  by  any  of  its  other  mem- 
bers who  may  happen  to  marry,  and  to  predecease  their  wives. 
T%e  burden  of  the  fund  indeed  is  laid  un  the  Church  by  a  com- 
pulsory assessment  on  all  its  members ;  but  the  benefit  of  it  is 
confined  to  much  less  than  a  half  of  their  number ;  and  even 
as  to  them  it  is  but  derivative,  secondary,  and  contingent — never 
vesting  in  their  own  persons,  or  emerging  till  after  their  de- 
cease : — to  say  nothing  of  the  share  even  of  that  indirect  bene- 
fit which  belongs  to  professors  in  universities,  who  have  no 
control  over  church  proceedingi,  or  any  responsibility  on  ac- 
count of  them.  In  the  second  place,  the  illegal  proceedings 
(iomplained  of  in  certain  church  courts  were  the  proceedings  of 
a  majority  only  of  their  constituent  members — and  not  of  a  very 
Overwhelming  majority, — while  it  is  also  to  be  considered  that 
these  courts  are  by  no  means  composed  of  clergymen  exclusive- 
ly, but  have  always  in  their  body  a  very  considerable  propor- 
tion of  lay  members,  who  have  not  the  most  remote  interest  to 
increase  the  provisions  for  the  widows  of  ministers.  In  the 
third  place,  the  only  actual  interest  in  the  fund  which  could 
possibly  be  affected  by  prolonging  a  vacancy  in  the  parish  of 
Auchterarder,  was  obviously  nothing  more  than  that  share  of 
the  accruing  stipend  which  could  be  divided  among  the  existing 
tvidows — whose  husbands  roust  almost  all  have  died  before  any 
of  the  exceptionable  proceedings  of  the  church  courts  had  begun 
.^..and  of  that  small  additional  number  who  might  be  expected 
to  become  widows  during  the  continuance  of  that  vacancy,  and 
Of  whom  a  still  smaller  number  (probably  not  six  or  seven  on  a 
large  calculation)  were  likely  to  be  left  by  any  of  the  contu- 
itaacious  ministers.  In  the  fourth  place,  and  finally,  it  is  not 
alleged  by  the  noble  pursuer,  and  is  known  indeed  not  to  be 
the  fact,  that  any  part  of  the  illegal  proceedings  complained  of 
were  adopted  with  a  view  to  obtain  the  trifling  contingent 
Advantage  which  is  now  in  question.  It  is  matter  of  notoriety 
that  these  proceedings  originated  in  views  of  a  very  different 
description ;  and  which,  however  erroneous  or  indefensible  in 
other  respects,  were  so  fiir  from  partaking  of  a  mercenary  cha- 
racter, that  they  were  (and  are)  maintained  at  the  imminent 
hazard  of  fiir  greater  temporal  benefits  to  those  who  embrace 
them. 

*'  There  appears,  therefore,  to  be  nothing  in  this  case  to  which 
the  maxim  of  preventing  a  party  from  profiting  by  bis  wrong  can 
possibly  be  applied.  If  it  were  not  altogether  excluded  by  the 
consideration  last  mentioned,  there  might  perhaps  be  some  plaus- 
ible (though  we  think  quite  untenable*)  ground  for  giving  effect 
to  it,  in  so  far  as  to  debar  the  widows  of  any  of  these  who  ac- 
tually concurred  in  illegally  prolonging  the  vacancy,  from  any 
share  of  the  stipend  thence  accruing ;  but  beyond  this,  the  pro- 
position is  not  even  intelligible.  To  say  that  the  previously 
existing  widows,  or  the  future  widows  of  those  who  were  alto- 
gether unconnected  with,  or  had  strenously  resisted  the  illegality, 

*  *'  If  a  father  murders  a  childless  elder  brother,  and  suffers 
death  for  it,  the  son  will  still  succeed  to  the  property  thus  brought 
to  him  by  an  atrocious  crime :  Because  it  is  no  wrong  of  his 
own  by  which  he  profits.  But  the  widow  of  a  contumacious 
minister  is  as  little  chargeable  with  his  contumacy,  as  such  a 
•on  woald  be  with  the  guilt  of  his  parent ;  and  a  father  has  at 
least  as  great  an  interest  to  secure  a  provision  to  an  only  child, 
almost  sure  to  survive  him,  as  a  husband  can  have  to  add  to  the 
provision  of  a  wife,  who  is  as  likely  as  not  to  die  before  him. 
Neither  the  common  law  of  succession,  howewr,  nor  the  gene- 
tal  provisions  of  a  Statute,  can  poasibly  be  affected  by  the  consi- 
deratioB  of  such  an  interest. " 


should  also  be  excluded,  because  this  addition  to  the  fund  had 
been  obtained  by  the  improper  proceedings  of  other  persons^ 
would  be  as  absurd  as  to  say  that  the  claim  of  the  fund  gene- 
rally should  be  excluded,  because  the  two  last  incumbents  had 
been  murdered  by  private  enemies,  and  vacant  stipend  thus  ere- 
ated  to  a  far  greater  extent  than  would  have  existed  if  there  bad 
been  no  violation  of  the  law.  That  additional  vacant  stipends 
have  been  so  created,  is  a  mere  matter  of  fact,  which  cannot  be 
got  rid  of  by  any  reprobation  of  the  proceedings  to  which  they 
may  owe  their  existence.  There  they  are,  and  they  must  ne- 
cessarily be  given  to  somebody.  There  is  no  inherent  taint  or 
vitium  reale  upon  them,  to  make  their  appropriation  immoral  or 
disgraceful.  The  noble  pursuer  at  least  cannot  think  so  since 
he  now  claims  them  for  himself.  It  may  possibly  be  right  to 
withhold  them  from  the  wrong-doers  who  were  in  any  vray  in- 
strumental in  their  production;  and  if  the  law  is  indeed  so 
curiously  vindictive,  even  from  those  whose  claim  is  in  anyway 
derived  from  or  through  these  wrong-doers:  But  the  innocent 
parties  whose  right  to  them  is  established  by  law,  and  who  are  no 
way  connected  with  any  but  the  innocent,  surely  cannot  be  so  pre- 
cluded :  And  the  innocent  widows  of  ministers  who  died  before 
the  alleged  delinquencies  were  beard  of, — of  lay  professors  who 
neither  did  or  could  participate  in  them — or  of  ministers  who 
strenuously  contended  against  them,  are  clearly  preferable  to 
the  (not  more  innocent)  patron,  from  whom  they  have  been 
taken  away  and  transferred  by  the  unequivocal  Act  of  the  Legis- 
lature. 

'*  On  the  whole,  therefore,  we  are  of  opinion,  that  the  col- 
lector of  the  fund  must  be  preferred  in  the  multiplepoinding ; 
and  his  defences,  as  against  the  claim  of  the  patron,  anstaioed." 

Lord  Mancreiff: 

"  I  entirely  concur  in  the  opinion  of  Lord  Jeffrey,  and  do  not 
think  it  necessary  to  add  much  to  it.  But  I  cannot  see  any  legal 
or  judicial  ground  for  a  different  result. 

**  The  Statute  54  Geo.  III.  c.  169,  enacts, '  that  when  any  pa- 
rish in  the  Church  of  Scotland  becomes  vacant  by  the  deaths  trans- 
lation, resignation,  or  deprivation  of  an  incumbent  holding  the 
pastoral  cure  and  benefice  of  such  parish,  and  that  vacant  stipend 
thereby  arises  subsequent  to  the  crop  and  year  1813,  such  vacant 
stipend,  so  far  as  it  has  ber«itofore  been  applicable  by  the  patron 
to  pious  purposes,  shall  thenceforth  and  in  all  time  to  come  be 
levied  in  manner  hereinafter  mentioned,  and  paid  to  the  said 
general  collector,  who  is  hereby  authorised  to  levy  and  discharye 
the  same,  by  himself,  his  deputies  or  factors,  and  he  is  also  here- 
by authorised  and  required  to  apply  the  produce  thereof  to  the 
purposes  of  this  Act,  under  the  directions  of  the  trustees  ap- 
pointed to  mansge  the  said  fund,  any  law,  statute  or  custom  to 
the  contrary  notwithstanding,* 

"  The  last  minister  of  the  parish  of  Auchterarder  died  on  the 
31st  August  1834.  By  his  death  the  parish  became  vacant. 
The  statement  of  the  parties  in  this  cause  is,  that  that  vacancy 
has  not  been  supplied  by  the  ordination  and  admission  of  another 
minister  into  the  cure  and  benefice.  It  seems  also  to  be  agreed, 
or,  at  any  rate,  is  altogether  indisputable,  that  if  the  Act  of  the 
64th  Geo.  III.  had  not  been  passed,  the  pursuer  would  have 
had  right  to  the  stipends  accruing  as  long  as  the  vacancy  was 
not  supplied,  distinctly  as  vacant  stipends  falling  by  law  to  him 
as  patron.  And  it  appears  to  me  to  be  very  clear,  that  be  could 
have  had  no  right  to  them  on  any  other  footing^  and  that  no  Aen- 
tor  could  have  been  bound  to  pay  the  sum  of  stipend  localled  on 
his  lands  to  the  pursuer  otherwise  than  as  vacant  stipend.  Farther, 
it  can  admit  of  no  doubt  whatever,  in  my  apprehension,  that  by 
the  Statutes,  all  sums  so  drawn  by  the  pursuer  must  have  been 
applied  by  h\m  for  pious  vses,  according  to  the  previous  law  and 
practice,  (1685,  c  18;  1690,  c.  23,  &c.);  and  it  )nay  not  be 
undeserving  of  notice,  that  by  the  former  Statutes  eatablishiog 
the  '  Ministers*  Widows'  Fund,'  every  patron  so  entitled  to  draw 
vacant  stipend,  was  bound  to  pay  a  fixed  sum  out  (^  it  to  the  col- 
lector of  that  fund. 

"  That  the  existence  of  vacant  stipend,  to  which  eo  nomine 
the  pittron  had  right,  to  be  employed  as  the  Statutea  directed, 
ilras  ffbt  held  to  be  altered  or  impeded  by  any  consideration  of 
the  causes  which  might  have  prolonged  the  actual  or  legal  state 
of  vacancy  of  the  bendke,  I  should  have  thought  to  be  very 
dear  upon  the  teroi  of  the  Acts  1592,  c.  117,  ind  1690,  c.  23, 
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taVen  together.  Bat  I  ftpprebend  that  that  imtter  of  law  stands 
Rutboritaiively  determined  by  repeated  judgments  of  the  Court. 
In  the  ease  of  Aucbterniucbty,  it  was  foutid,  tbnt  *  if  a  presby- 
tery refuse  a  presentation  duly  tendered  to  them  in  fovour  of  a 
quali6ed  minister,  againsf  which  presentation  or  presentee  there 
is  no  legal  objection,  and  adroit  anoiher  person  to  be  minister, 
the  patron  has  right  to  retain  the  etipend  as  in  the  case  or  a 
VACANCY;'  (Moncrieff  v.  Manton,  I5th  February  1735;  M. 
9909).  The  circumstances  of  the  case,  when  examined,  render 
the  application  of  it  still  clearer  than  the  above  short  report  of 
the  point  decided.  And  the  same  was  substantially  determined 
in  the  case  of  Culrost,  (Cochrane  v.  Officers  of  State,  26th 
June  1751 ;  M.  9951) ;  and  in  that  of  Lanark  (by  the  House  of 
Lords),  in  which  last  case  the  remedy  of  the  Statutes^  for  an 
illegal  refusal  of  a  presentation,  was  thus  again  defined — '  That 
the  benefice  should  remain  with  the  patron  a$  vacant  till  the 
Presbytery  admit  his  presentee ;  and  which  indeed  is  saying  no 
more  than  what  is  implied  in  the  nature  of  bis  right,  and  inerat 
de  jure,  without  such  express  provision;'  (Dick  v,  Carmicbael, 
29(h  July  1752,  and  2d  March  1753;  M.  9954  and  9955,  &c). 
Yet,  in  that  case,  the  legal  state  of  vacancy  of  the  benefice  did 
in  fact  subsist  during  many  years,  and  it  might  have  continued 
much  longer  if  Dr  Dick  bad  not  been  translated  to  Edinburgh. 
It  was  precisely  an  example  of  a  prolonged  vacancy  arising  from 
a  conflict  between  the  civil  and  the  ecclesiastical  courts,  by  what 
was  finally  decided  to  be  an  illeyal  refusal  of  the  church  courts 
to  admit  a  qualified  presentee.  There  is  no  case  to  the  con* 
trary.  For,  as  to  the  case  of  the  College  of  Glasgow,  it  was 
so  manifestly  absurd  to  maintain  that  a  vacancy  could  be  cre- 
ated by  the  personal  violence  of  a  mob  to  an  existing  incumbent, 
that  I  own  I  should  never  have  expected  such  a  case  to  be  found- 
ed  on  at  all. 

**  The  Statute  54  Geo.  IIL  appears  to  me  to  transfer  at  once 
to  the  Ministers*  Widows'  Fund,  as  to  a  defined  pious  use,  all 
the  vacant  stipends  which  the  patrons  had  previously  a  right  to 
retain  or  receive  to  be  applied  as  the  Statutes  had  directed.  I 
eonsider  the  collector  of  that  fund  as  a  third  party,  altogether 
distinct  from  any  presbytery  or  other  church  court,  with  rights 
definitely  vested  in  him  by  positive  Statute,  to  which  it  is  the 
duty  of  this  Court,  as  a  court  of  law,  to  give  due  effect.  I  can 
find  no  legal  ground  of  distinction  between  this  vacant  stipend 
and  any  other  vacant  stipend.  The  parish  became  vacant  by  the 
deatk  of  the  incumbent;  and  whetlier  the  continuance  of  the 
atate  of  vacancy  has  been  occasioned  by  the  neglect  of  the  patron 
to  present  a  qualified  presentee,  or  by  the  judgment  of  the  church 
courts  finding  his  presentee  disqualified  on  tiial,  or  by  the  delay 
of  the  Presbytery  to  u»e  ihejue  denolutum  when  it  has  fallen  to 
them,  or  by  the  refusal  of  the  Presbytery,  on  grounds  found 
by  the  civil  court  to  be  illegal,  to  receive  and  take  on  trial  a 
presentee  assumed  to  be  duly  qualified ;  the  effect  in  all  and 
each  of  these  rases  alike  is  nothing  but  a  prolonged  vacancy  of 
the  parish,  and  the  stipend  emerging  nothing  but  vacant  stipend. 
It  does  not  appear  to  me,  that  in  this  present  question  of  strict 
law  upon  the  Statute,  viz.,  to  whom  the  heritors  are  bound  to 
pay  that  vacant  stipend,  there  is  any  relevancy  in  the  particular 
nature  and  state  of  the  dispute  which  has  occasioned  the  pro- 
longed vacancy.  Popular  arguments  may  indeed  be  suggested ; 
and  if  it  belonged  to  this  Court  as  a  conrt  of  law,  by  any  judg- 
inent  in  this  question  of  special  civil  right,  to  interpret  the  statu- 
tory rights  with  reference  to  any  probable  effect  on  the  state  of 
other  questions  heretofore  discussed  or  still  in  agitation,  1  could 
understand  the  views  presMrd  on  the  Court  by  the  pursuer.  I 
cannot  adopt  such  a  principle  of  judgment ;  and  how  the  pur- 
suer can,  in  point  of  law,  be  entitled,  as  patron,  to  demand  from 
the  heritors  sums  of  vacant  stipend,  which  are  by  express  Sta- 
tute declared  to  belong  to  the  Collector  of  tb^  Widows'  Fund, 
I  am  unabfe  to  understand.  If  such  a  case  w«a  aot  foreseen, 
tbnt  will  not  alter  the  law  of  the  Statute  as  it  stands.  But  it 
is  very  plain  to  me,  that  though  the  precise  case  was  of  course 
not  contemplated,  it  must  be  presumed  to  have  been  well  under- 
atood,  that  that  which  had  often  happened  before  might  happen 
again, — that  in  consequence  of  proceedings  by  the  Presbytery 
or  other  church  courts  which  were  found  to  be  illegal,  a  state 
of  vacancy  of  a  parish  night  be  prolonged  far  beyond  the  ordi- 
nary course  of  such  an  oceurreoce.  Yet  no  exception  or  quali- 
fication is  provided. 


"  With  regard  to  the  plea  of  personal  exception,  it  appears  to 
roe  to^be  altogether  untenable  as  a  legal  ground  of  judgment, 
for  the  reasons  which  are  well  explained  by  Lord  Jeffrey.  But 
1  may  observe,  in  i\ie  first  place,  that  if  it  had  more  solidity  than 
it  has,  it  is  not  obviouy  how  %\xch  vl  personal  exception  could  con- 
fer any  title  on  Lord  Kinnoull  to  demand  these  stipends  from 
the  heritors,  which,  on  the  very  hypothesis  of  personal  excep- 
tion, are  held  to  be  legally  allotted  to  the  Widows'  Fund;  and 
in  the  second  place,  that  it  would  equally  apply  to  the  small  sum 
payable  to  the  Widows'  Fund  from  every  vacant  stipend  under 
tbeybrjfier  Acts  of  Parliament, — a  matter,  however,  which  would 
require  a  separate  discussion." 

Lord  Justice' Clerk  : 

*'  The  original  consultation  among  the  Judges  having  taken 
place  before  my  appointment,  I  did  not  return  any  opinion  when 
the  opinions  of  the  other  Judges  were  given  in  in  the  course  of 
the  winter. 

'*  In  obedience  to  the  interlocutor  of  9th  June,  I  have  now 
to  state  my  opinion. 

"  Generally,  1  concur  in  the  first  branch  of  Lord  Cuning* 
heme's  opinion,  and  particularly  in  the  view  of  the  case  indi- 
cated in  the  opinion  of  Lord  Murray.  I  have  only  to  regret 
that  that  latter  opinion  does  not  explain  the  grounds  upon  which 
the  important  distinction  adverted  to  in  the  commencement  of 
the  opinion  rests :  That  distinction  appears  to  me  to  afford  the' 
true  and  solid  ground  for  judgment,  and  a  fuller  explanation  by 
his  Lordship,  would  have  relieved  me  from  the  necessity  of  stat- 
ing, much  more  imperfectly  than  he  would  have  done,  the  grounds 
of  my  opinion. 

**  The  case  of  the  Collector  of  the  Widows'  Fund  is  founded, 
in  my  opinion,  on  the  plea  that  the  patron's  right  to  the  fruits 
of  the  benefice,  provided  by  the  Statute  1592,  c.  117,  as  a 
remedy  to  meet  the  case  of  the  wrong  therein  contemplated,  is 
in  no  respect  different  from  the  patron's  ordinary  right  to  apply 
to  pious  purposes  what  is  termed  in  other  Statutes  vacant  stu 
pend; — and  hence,  that  the  Statute  1592,  c.  117,  though  not 
so  expressed,  but  on  the  contrary  worded  in  terms  peculiar  to 
itself,  must  yet  be  so  interpreted  and  restrained  in  its  operation 
and  coufequences,  and  that  the  subsequent  Act  giving  to  the 
Widow's  Fund  the  vacant  stipend  to  which  the  patron  in  other 
cases  had  right,  must  be  held  to  include  the  patron's  right  in 
this  special  casse. 

**  1  hold  this  plea  to  be  without  warrant  in  the  words  of  the 
Act  1592,  c.  117 — to  be  untenable  in  respect  of  the  violenca 
which  it  does  to  the  terms  therein  employed — and  to  be  wholly 
Inconsistent  with  the  general  effect  of  the  statutory  provisiona 
in  regard  to  the  right  of  patronage.  I  hold  the  provision,  an- 
nexed by  the  Act  1592,  c.  117,  to  the  power  of  collation  given 
to  presbyteries  by  the  preceding  chapter,  to  be  a  special  remedy 
introduced— 1.  'To  prevent,  if  possible,  a  gross  violation  of  sta» 
tutory  duty ;  2.  To  provide  (as  far  as  possible)  full  compensa- 
tion against  the  consequences  of  the  individual  wrong  in  each 
case;  and,  3.  By  giving  to  the  patron,  when  the  wrong  is  com- 
mitted, the  right  to  retain  the  whole  fruits  of  the  benefice,  to 
enable  him  to  fulfil  and  give  effect  to  his  valid  grant  of  tha 
benefice  and  all  its  fruits  to  the  presentee,  whom  the  Statute 
supposes  to  be  unjustly  deprived  of  the  same,  and  whose  gift 
from  the  patron  is  supposed  to  be  set  at  nought  by  the  refusal 
of  the  presbytery  to  proceed  on  the  same. 

*'  If,  then,  it  shall  appear  that  the  right  secured  to  the  patron 
by  the  Act  1592,  c.  117,  is  a  special  remedy  or  compensation 
intended  to  meet  the  case  of  a  special  wrong,  and  is  not,  either 
in  origin  or  by  the  terms  of  the  Statute,  connected  with  the 
ordinary  common-law  right  of  patrons  to  vacant  stipends,  sub^ 
aequently  restricted  in  use  to  pious  uses,  it  is  plain  that  it  ia 
only  a  special  grant  of  what  was  thus  given  for  such  an  object 
to  the  patron,  that  can  ever  carry  to  the  collector  the  patron'a 
right  under  the  Act  1592,  c.  117. 

**  The  vieyv  which  1  take  of  the  effect  of  the  enactment  in 
the  Statute  1592,  c.  117«  is  this: — 

**  After  thtr  Reformation,  and  before  any  statutory  provision 
for  securing  the  appointment  of  proper  persons,  the  operation 
and  legal  effect  of  a  right  of  patronage  of  a  parish  was,  that  tha 
patron's  presentation  at  once  instituted  a  person  into  the  church 
and  parish.     Whether  in  the  first  years  after  the  Reformation^ 
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ordination  was  considered  to  be  ecclesiastically  necessary  by  the 
reformers,  has  not  been  cleared  up.  But  the  ministers  had  no 
cbecic  or  control  over  the  qualifications  of  the  person  presented 
by  the  patron.  And,  attached  to  Popery  as  many  of  the  indivi- 
duRl  patrons  were,  as  well  as  the  Court  of  the  Queen,  and  both 
often  alike  indifferent  as  to  the  character  of  those  presented, 
this  state  of  things,  adverse  to  the  advancement  of  reformed 
truth,  and  to  the  interests  of  religion,  became  the  subject  of 
earnest  complaint  by  the  reformers.  These  complaints  very 
probably  appeared  to  be,  and  might  in  truth  be  directed  against 
patronage  itself.  But  the  necessity  of  an  adequate  check  upon 
its  exercise  could  not  be  disputed  or  resisted,  and  with  a  view 
to  obviate  the  objections  of  the  Court,  and  to  remove  all  doubt 
as  to  their  professed,  and  all  fear  as  to  their  true  object,  the 
following  me!isage  and  explanation  was  submitted  to  the  Queen 
on  the  part  of  the  clergy  in  1565: — '  Our  mind  is  not  that  her 
Mnjesty,  or  any  other  patron,  should  be  depiived  of  tbeir  just 
patronage;  but  we  mean,  whensoever  her  M.-ijesty,  or  any  other 
pstron,  do  present  any  person  into  a  benefice,  that  the  person 
presented  should  be  tried  and  examined  by  the  judgment  of 
learned  men  of  the  Church,  such  as  are  the  present  supeiinten- 
dants,  and  as  the  presentation  into  the  benefice  appertains  unto 
the  patron,  so  the  collation  by  law  and  reason  belongs  unto  the 
Church ;  and  the  Church  should  not  be  defrauded  of  the  col- 
lation no  more  than  the  patrons  of  tbeir  presentation  ;  for  other- 
wise, if  it  be  lawful  to  the  patrons  to  present  whom  they  please, 
without  trial  or  examination,  what  can  abide  in  the  Church  of 
God  but  mere  ignorance  ?' 

**  At  the  commencement  of  the  next  reign,  the  Act  1567,  e. 
7,  was  passed  : — *  It  is  statute  and  ordained  by  our  Soveraine 
Lord,  with  advicie  of  his  dearest  Regent  and  Three  Estaites  of 
this  present  Parliament,  that  the  examination  and  admission  of 
ministers  within  this  realme,  be  only  in  the  power  of  the  kiik, 
now  openlie  and  publicly  professed  within  the  samine.  The 
presentation  of  laic  patronages  alwaies  reserved  to  the  just  and 
auncient  patrones.' 

*'  These  and  other  provisions  had  been  proposed  by  the  Re- 
gent Murray  in  1560,  and  the  Estates  of  Parliament,  before  Queen 
Mary  came  over  from  France,  but  bad  never  received  the  sanc- 
tion of  the  Queen,  nor  had  they  become  any  part  of  the  law  of 
the  land. 

"  It  is  necessary  to  attend  to  the  character  of  the  right  of 
patronage,  on  the  exercise  of  which  this  check  was  imposed. 
The  vacancy  is  tn  the  church  and  parish,  and  the  patron  aomi- 
nates  and  presents  (as  in  the  present  case)  the  presentee  to  be 
minister  of  the  said  parish  and  church,  disponing  to  him  the 
whole  profits  and  rights  of  the  church,  while  he  serves  the  cure. 
The  nomination  of  the  patron  comprehends  and  covers  the  right 
to  the  benefice,  and  to  the  office  of  minister  of  the  parish.  There 
arc  not  two  distinct  and  separate  rights  or  offices.  The  minister 
baa  right  to  the  benefice,  and  no  one  can  have  right  to  the  bene- 
fice who  has  not  been  appointed  minister — neither  can  Uny  one 
be  legally  minister  who  has  not  right  to  the  benefice. 
•  "  The  patron  then  nominates  the  minister  to  his  office  as 
minister  of  the  parish,  as  indeed  both  the  terms  of  the  Statutes 
and  the  nature  of  the  right  completely  prove.  The  idea  of  a 
separation  is  inconsistent  with  every  legal  view  of  the  mode  of 
instituting  ministers  to  parishes;  and  accordingly,  in  the  cases 
in  which  the  Court  withheld  the  right  to  the  stipend  from 
clergymen  whom  the  Church  had  chosen  illegally  to  induct,  it 
was  disrtnetly  on  the  ground  that  such  clergymen  had  not  been 
validly  nominated,  and  not  been  validly  inducted.  The  Court, 
as  the  judgment  in  the  case  of  Auchterrouchty  expressly  bears, 
has  a  power  to  '  cognosce  and  determine  upon  the  legality  of 
the  admission  of  ministers,*  to  the  effect  of  trying  whether  the 
person  admitted  can  legally  claim  the  character.  The  Court 
bave  not  held  that  a  person  could  be  legally  admitted  into  the 
•office  of  minister,  and  yet  not  have  right  to  the  benefice.  The 
Court  went  exactly  upon  the  opposite  view,  and  denied  the 
right  to  the  benefice,  because  the  party  was  not  legally  admit- 
ted to  the  office  of  minister,  though  inducted  by  the  church 
court. 

**  Independently  then  of  the  provision  made  for  securing  a 
due  examination  of  the  persons  presented,  the  patron's  presen- 
tation fills  up  the  benefice — fills  up  the  office  of  minister.  He 
.(the  patron)  has  no  other  act  to  perform_his  gift  parses  the  full 


right  to  the  church  and  parish  during  the  lifetime  or  incumbency 
of  the  presentee.  There  remains  nothing  to  be  done  by,  or  to 
emanate  from,  the  patron  in  order  to  supply  the  vacancy.  He 
nominates  to  the  office  of  minister.  No  other  person  has  any 
right  of  nomination.  The  right  to  the  benefice  is  the  conse- 
quence of  his  right  of  nomination.  The  vacancy  then  is  sup- 
plied. And  whatever  provision  may  be  made  to  try  the  quallfi^ 
cation  of  the  officer,  the  vacancy  cannot  in  law  subsisr,  so  far 
as  the  exercise  of  the  right  of  patronage  is  regarded,  after  the 
patron  has  completed  and  issued  that  gift  from  him,  which  no- 
minates to  the  office,  and  is  the  sole  foundation  of  the  enjoy- 
ment of  the  office.  On  the  contrary,  the  function  of  the  patron 
is  exhausted  and  fulfilled  :-^So  far  as  he  is  concerned,  and  the 
right  discharge  of  his  duty  is  to  be  carried  through,  he  has  filled 
up  the  office,  and  discharged  the  duty  which  the  nature  oi  the 
right  and  law  impose  on  him.  That  by  special  Statute  the 
gifts  and  qualities  of  the  presentee  are  to  be  tried  by  the  pres- 
bytery, before  he  shall  be  allowed  to  enter  on  the  duties,  or 
personally  draw  the  stipend  of  the  office,  or  that  the  presentee^s 
title  to  obtain  the  benefits  of  the  office  may  not  be  completed, 
does  not  bear  on  this  point.  That  is  a  chech  on  the  patroirs 
due  exercise  of  his  right.  The  office  is  filled  up  by  tb«  nomina- 
tion. And  if  the  presentee  is  not  rejected  as  disqualified  on 
trial, — if  the  presbytery  refuse  to  try, — even  the  due  exercise 
of  the  patron's  right  cannot  be  called  in  question. 

"  Now,  attending  to  the  first  Statute  1567,  c.  7,  and  to  the 
subsequent  Statute  1592,  c.  116,  and  the  later  Statute  of  Queen 
Anne,  what  is  truly  in  point  of  principle  tbe  effect  of  the  intro- 
duction of  these  provisions  as  to  the  examination  and  admisaioa 
of  ministers  on  the  patron's  act  of  nomination  ? 

*'  The  well-known  words  of  the  Statute  1592,  c.  116  appear 
to  me  to  place  this  matter  beyond  the  reach  of  controversy. 
That  Statute,  after  repeating  previous  provisions  conceived  near- 
ly in  similar  terms  respecting  bishops,  '  ordainis  all  presenta- 
tions to  Benefices  to  be  direct  to  the  particular  Piesbyteries  in 
all  time  cumming,  with  full  power  to  give  collation  ibereopon, 
&c.. — providing  tbe  foresaid  Presbyteries  be  bound  nnd  asiricted 
to  receive  and  admitt  quhatsumever  qualified  minister  presented 
be  his  Majesty  or  laick  patrones.' 

*'  It  is  thus  manifest,  that  tbe  power  ^trea  by  Statute  to  the 
Church,  as  a  check  on  the  exercise  of  the  right  of  patronage, 
for  the  purpose  of  enabling  the  Church,  by  examination,  to  se- 
cure tbe  selection  of  fit  and  qualified  persons,  was  not  bestowed 
on  the  Church  as  a  meons  of  restricting  to  any  extent  the  It^gai 
effect  of  the  act  of  nomination  to  the  office  of  minister  of  the 
parish,  but  solely  to  secure  a  due  trial  of  the  fitness  of  the  pre- 
sentee,— not  in  the  opinion  of  the  patron  alone,  but  in  tbe  opi- 
nion of  the  presbytery.  But  the  power  so  bestowed  on  the 
Church  was  not  created  and  given  as  any  concurrent  power  im 
the  nomination  to  the  office  of  minisier,  but  solely  enabled  and 
directed  a  particular  body  to  try  the  qualities  of  tbe  person  pre^ 
viously  and  validly  nominated  to  the  office.  This  is  a  very  spe- 
cial, and  peculiar,  and  limited  provision — most  eff<rctual,  if  right- 
eously used  for  its  purpose,  but  altogether  unconnected  with 
the  act  of  nomination  to  the  office;  and  so  the  Court  and  House 
of  Lords  held  in  the  case  of  Gillon,  to  be  afterwards  noticed, 
although  the  presentee  in  that  case  might  not  have  been  admit- 
ted when  he  came  to  be  tried.  In  the  meantime  the  patron 
nominates  to,  and  fills  up  the  office  and  benefice.  Tbe  presen- 
tee must  pass  certain  tiials,  and  may  be  rejected.  But  tbe 
theory  and  legal  view  of  the  case  is,  that  the  presentee  is  no- 
minated to  the  office  by  the  patron,  if  not  rejected  on  these 
trials. 

"  But  further — this  power  of  examination  bestowed  by  the 
Legislature  is  given,  and  is  to  be  exercised,  only  under  a  dis- 
tinct, peremptory,  and  emphatic  statutory  condition.  No  peeper 
simply  of  rejection  is  given.  It  is  a  power  of  examimedon^  Ac- 
cordingly the  Act  of  1592,  c.  116,  after  bestowing  the  power, 
goes  on — *  PROVIDINO  the  presbyteries  be  bound  and  astrieted  to 
receive  and  admit'  every  qualified  minister  presented. 

"  The  import  of  this  is — to  provide,  that  if  they  claim  tbe 
power,  they  must  exercise  it — they  roust  take  trial :  If  they  do 
not — if  they  illegally,  wrongfully,  and  in  defiance  of  Statute, 
refuse  to  take  trial,  then  the  result  is,  that  the  direction  nnd 
condition  given  as  a  meaps  of  checking  abuse  in  the  exercise  of 
patronage,  can  no  longer,  under  the  Statute,  take  effect,  so  as 


1842.] 


IN  THE  COUHT  OF  SESSION,  ke. 


«07 


to  impair  the  full  legal  conseqaencet  of  the  patron's  act  of 
noroinaiion.  The  want  of  examination  and  admiBsion  cannot 
be  pleaded  against  the  act  of  nominnrion,  if  tiie  Presbytery 
illegally  will  not  exercise  its  duty,  and  illegally  refuse  to  try 
whether  the  presentee  id  qualified  or  not. 

'*  It  is  very  true  that  the  presentee  may  not,  by  reason  of  the 
illegal  refusal  to  try  him,  and  to  receive  and  admit  him  (if 
qualified),  be  able  to  perform  the  dutiet  of  the  oflice.  HU  title 
as  the  officer  appointed  may  not  be  perfected  so  as  to  enable 
him  (consistently  with  the  provisions  introduced  as  to  the  trial 
of  his  qualifications)  at  once  to  enter  to  or  on  the  office,  and 
to  draw  its  emoluments.  But  that  is  a  very  different  and  dis- 
tinct matter  altogether  from  the  effect  of  the  patron*8  nomina- 
tion infilling  up  the  office,  so  that  t<  can  no  longer  be  held  in 
law  to  be  vacant.  A  presbytery,  by  illegally  refusing  to  enter 
on  the  trials  of  the  qualities  of  the  person  nominated,  commits 
wrong  to  him  and  wrung  to  the  parish,  by  not  enabling  him  to 
perform  the  duties  if  they  should  think  him  qualified.  But  the 
consequences  of  their  illegal  refusal  to  perform  their  duties 
cannot  be  pleaded  against  the  full  effect  of  the  nomination  to  the 
office^  merely  because  the  wrong  may  be  irremediable  to  the 
extent  that  the  person  injured  cannot  perform  the  duties  or  ob- 
tain the  perquisites  of  the  office.  When  the  presbytery  il- 
legally refuses  to  try,  I  apprehend  that  the  condition  of  their 
powi;r  of  examination  ceases,  as  any  limitation  on  the  act  of 
nomination,  or  even  on  the  selection  of  the  individual — although 
it  is  true  that  he  must  suffer  some  injury,  and  may  not  be  able 
to  enter  on  the  discharge  of  his  duties.  But  there  are  many 
mnalvgoug  cases  where  a  person  may  be  wronged  to  the  extent 
of  not  being  able  to  enter  on  the  discharge  of  the  dutiee  of  an 
office,  though  his  nomination  to  it  is  complete,  and  is  sustained 
by  decree.  There  are  many  cases  of  eimilar  wrong ;  e,  g.,  after 
decree  is  pronounced  in  a  declarator  of  marriage,  the  woman  is 
to  all  legal  effects  the  wife  of  the  defender,  but  may  not  be  re- 
ceived as  such,  or  enabled  to  perform  any  of  her  duties. 

*'  The  case  of  the  Duke  of  Gordon  v,  Gillon  affords  a  good 
illustration  of  these  principles — elementary  indeed,  but  of  late 
wholly  lost  sight  of  in  many  of  these  discussions.  When  an 
heritor  brings  a  process  of  valuation  or  approbation,  the  bene- 
fice must  be  represented — else  the  proceedings  are  null,  and 
may  be  subsequently  reduced  at  the  instance  of  the  minister. 
If  the  parish  is  vacant,  the  moderator  of  the  Presbytery,  by 
established  form,  following  on  the  plain  meaning  of  the  Act 
1633,  c.  19,  must  be  called  as  a  defender,  in  order  to  protect 
the  interests  of  the  modified  stipend.  In  the  case  referred  to,  a 
presentation  was  issued  by  the  patron  before  Lord  Fife  executed 
his  summons  of  approbation,  and  he  executed  the  summons 
against  the  presentee,  whose  presentation  had  been  laid  before 
the  presbytery  and  sustained,  exactly  as  Mr  Young  bad  been  : 
But  the  presentee  was  not  inducted  for  more  than  three 
months  after  the  execution  of  the  summons.  In  a  subsequent 
challenge  of  the  decree  of  approbation  obtained  in  that  process, 
it  was  contended — *  2d,  That  although  the  presentation  was 
prior  to  the  date  of  exeoution,  yet,  as  the  induction  waa  poste* 
rior  to  it,  the  chnrch  wis  therefore  vacant,  and  the  moderator  of 
the  presbytery  ought  to  have  been  called,  which  was  not  done.* 

**  The  answer  made  was — '  2d,  That  the  church  was  not  va- 
cant, because  the  presentation  had  been  sustained  prior  to  the 
execution,  and  therefore  Mr  Gillon  was  the  proper  party  to  be 
called.'_(See  Sh:iw*s  Teind  Cases.) 

'*  The  point  was  fully  discussed  in  the  Court  of  Teinds,  and, 
as  the  late  Lor«l  President's  papers  licar,  it  was  decided  '  with 
a  full  bench.'  The  point  was  argued  anxiously,  and  is  noticed 
Teiy  fully  in  the  late  Lord  president's  note-book,  in  his  sum- 
mary of  the  case,  as  a  prominent  point  in  the  cause.  The  case 
was  again  raised  very  fuUg  on  app.*al.  And  both  in  this 
Court  and  in  the  House  of  Lords  it  was  found,  that  there  was 
no  vacancy  so  as  to  require  the  moderator  to  be  called,  and  that 
tbe  presentee  was  the  proper  party  to  be  cited,  as  having  the 
true  interest  in  tbe  stipend  of  the  benefice  by  the  patron's  no- 
mination. 

**  The  application  of  this  ease  to  the  view  I  am  now  staling 
ia  direct  and  important.  If  the  parish  had  been  vacant  the  be- 
nefice would  have  been  undefended,  and  tbe  decree  subsequent- 
ly challenged  would  have  been  goo<l  for  nothing.  That  is  a 
clear  point.     In  the  challenge  of  the  decree,  this  point  then 


came  to  be  a  matter  of  the  greatest  importance  to  the  minister, 
and  it  appears  to  me  to  have  brought  to  trial  the  very  question 
on  which  the  present  case  must  be  decided.  If  the  parish  waa 
vacant  in  the  proper  and  legal  sense  of  tbe  term — if  the  legal 
vacancy  continued  till  induction — if  the  nomination  by  tbe  pa- 
tron to  the  office  of  minister  did  not  fill  up  tbe  benefice,-^tben 
the  presentee  was  not  tbe  proper  party  to  defend  tbe  interest  of 
the  same : — Whereas  the  Duke  of  Gordon  contended  that  the 
presentee  *  was  properly  called  as  a  defender  in  the  character  of 
minister  of  Speymouth,'  The  plea  of  the  minister  was  stated  in 
tbe  words  of  Erskine  (B.  TI.  t.  10,  §  35),  *  that  where  an  ac- 
tion of  valuation  is  brought  during  a  vacancy  in  a  church,  the 
proprietor  roust  cite  the  moderator  of  a  presbytery  as  a  defen- 
der,' and  a  very  anxious  and  elaborate  argument  is  maintained  in 
the  printed  pleadings  both  in  this  Court  and  in  the  House  of 
Lords,  to  prove  that  the  parish  was  vacant  *  legally  and  virtual- 
ly/ notwithstanding  the  patron's  presentation,  and  that  any  other 
view  was  quite  contrary  to '  our  ecclesiastical  constitution.'  The 
pleadings  are  in  fact  very  full  and  most  anxiously  stated  on  the 
point. 

**  On  the  issue  thus  raised — directly  I  think  on  the  very  point 
on  which  this  caoe  must  depend-^judgment  was  given  to  the  effect 
that  the  parish  was  not  vacant,  and  that  the  proper  party  against 
whom  to  execute  the  summons  and  to  make  the  defender,  as  in 
right  of,  and  entitled  and  tujpcient  to  protect  the  interests  of.  the 
benefice,  was — not  the  moderator  of  tbe  presbytery  (undoubtedly 
the  proper  defender  in  the  care  of  a  vacancy)  but — the  presentee, 
although  he  might  never  have  been  inducted,  but  might  have 
been  legally  and  validly  rejected  after  trial  as  disqualified. 

"  This  decision  is  a  judgment  on  the  effect  of  tbe  patron's  act 
of  nomination  under  the  operation  of  the  Statutes  giving  to  the 
Church  the  power  of  examination  and  admission. 

"  Foreseeing  the  risk — at  least  in  individual  cases — that  pres- 
byteries, being  composed  of  men  liable  to  err  and  to  commit  in- 
justice, might  refuiie  to  perform  their  duty,  and  refuse  to  receive 
and  admit  those  whom  they  could  net  pronounce  unqualified,  the 
next  Statute  of  the  same  year,  1592,  c.  117,  enacted,  *  Providing 
always,  in  case  the  presbytery  refuses  to  admit  any  qualified 
minister  presented  to  them  be  tbe  patrone,  it  shall  be  lauchfuU 
to  the  patrone  to  retain  the  haiil fruits  of  the  said  benefice  in  his 
awin  hands*     Acts,  I.«  p.  61 1. 

**  There  is  not  one  word  in  this  enactment  which  implies  that 
the  Legislature  held  the  benefice  to  be  still  vacant  in  the  event 
of  the  wrong  being  done  against  which  this  remedy  is  given.  I 
think  the  enactment  manifestly  proceeds  on  the  view  above 
stated,  that  the  patron  has  nominated  to  the  benefice,  and  that  it 
is  nat  vacant — though  tbe  presentee  has  not  been  allowed  to  enter 
on  tbe  performance  of  its  duties. 

*'  In  order  to  secure  the  benefit  arising  from  the  Church's  pro. 
vince  and  duty  of  examination,  and  of  admission,  it  necessarily 
followed  that  the  presentee  could  not  himself  receive  the  right 
directly  to  draw  the  fruits  of  the  benefice.  Tbe  patron  might 
eoncur  with  the  Presbytery  in  thinking  the  person  legally  re- 
jected  *.  Plainly  there  were  many  reasons  why  there  could  not 
be  bestowed  on  the  presentee  the  right  to  draw  the  fruits  of  tho 
benefice,  however  gross  the  wrong  done  by  the  presbytery  in  re- 
fusing to  do  its  duty.  In  order,  therefore,  to  secure  the  full 
effect  of  the  patron's  grant  to  him  of  the  whole  fruits  of  the 
benefice,  it  became  necessary  to  provide  that  the  patron  should 
have  right  to  retain  them — not  for  pious  purposes  but  in  hii  own 
hands — so  that  be  might  be  able  to  give  effect  to  his  own  grant 
to  the  presentee,  and  thereby  prevent  as  far  as  possible  the  in- 
jury done  to  the  latter. 

**  It  appears  to  me  that  this  provision  has  no  sort  of  analogy 
whatever  to  the  ordinary  common-law  right  of  patrons  to  draw 
vacant  stipend,  under  certain  obligations  by  subsequent  Statutes 
as  to  its  use.  Tbe  provision  is  worded  in  terms  quite  different 
from  any  of  the  provisions  applicable  to  vacant  stipends.  It  is 
introduced  as  a  remedy  against  wrong  in  favour  of  the  party  who 
has  done  his  duty, — whose  right  is  illegally  invaded,  and  to  whose 
nomination  effect  has  been  illegally  refused.  It  is  introduced,  I 
think,  to  remove  the  obstacle  to  the  rights  to  the  stipend  and  to 
other  emoluments  of  the  minister,  which  the  non-serving  of  the 
cure  might  have  created, — and,  in  respect  of  the  illegal  conduct 
of  tbe  presbytery,  to  give  the  patron  power  to  keep  the  whole 
fruits  of  the  benefice  entire  and  tecure  from  the  Church  or  any 
one  settled  by  them. 
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<*  I  think  this  remedy  cannot  be  MsimiUted  to  the  common* 
]aw  light  to  racant  stipend.  If  the  parish  was  vacant,  then,  in 
1592,  the  patron  had  by  common  law  the  right  to  the  racant 
stipend,  and  the  Statute  was  useless.  But  to  admit  the  pariiih 
to  be  vacant  would  have  been  inconsistent  with  the  view  taken 
of  the  patron*s  right  of  nomination,  and  with  the  doty  imposed 
on  the  presbytery.  Accordingly,  there  is  not  one  expression  in 
either  Sutute,  the  c.  116,  or  c.  117  of  1592,  which  implies  the 
notion  of  the  parish  remaining  legally  vacant. 

**  Again,  the  patron  is  exjtre»»ly  empowered,  as  a  compensation, 
to  retain  the  whole  fruits  of  the  benefice  in  his  own  hantU,  Now 
these  being  the  exprett  words  of  the  enactment,  giving  that  right 
as  a  special  compensation  against  a  special  wrong,  1  am  of  opi- 
nion that  subsequent  Statutes,  directing  the  use  of  vacant  stipends 
to  pious  purposes  (which  Statutes  may  be  fully  satisfied  by  ap- 
plication to  other  cases  of  frequent  occurrence),  cannot  be  rea- 
sonably construed  to  take  away  by  implication  this  remedy  against 
special  wrong.  I  think,  that  in  order  to  authorise  such  a  con- 
struction, the  Act  1592,  c.  117,  must  be  specially  referred  to, 
before  its  repeal  is  to  be  presumed*  The  deduction  in  Lord 
Medwyn's  opinion  plainly  shows  that  the  subsequent  Acts  could 
not  refer  to  the  Act  1592,  c.  117  :  And  I  venture  to  draw  an 
opposite  conclusion  from  that  which  he  states  as  to  these  Sta- 
tutes. 

*'  The  first  of  the  subsequent  Acts,  1661.  c.  52,  proceeds  on 
the  narrative,  that  prior  Statutes  had  described  vacant  stipends 
to  be  employed  to  pious  purposes.  Probably  it  is  only  the  re- 
scinded Act  that  is  referred  to.  But  at  all  events  this  Statute 
professes  only  to  apply  to  Statutes  which  expressly  directed  the 
use  for  pious  purposes.  Then  it  pUinly  does  not  refer  to  the 
Act  1592,  c  117,  which  imposes  no  such  obligation. 

**  But  taking  the  rescinded  Act  1644,  c.  20,  as  the  model  of 
these  enactments,  &nd  attending  to  the  terms  of  the  whole  of 
them,  it  appears  to  me  to  be  plain  tbst  they  are  Statutes  regu- 
lating the  common-law  right  of  patrons  to  vacant  stipends.  ^  The 
cases  which  they  enumerate  are  all  cases  of  proper  vacancies- 
cases  in  which  the  patron  had  at  common  law  the  right  to  the 
vacant  stipend.  They  do  not  profess  to  bestow  any  right,  but 
only  to  regulate  an  acknowledged  right.  Their  terms  appear 
to  me  to  be  wholly  inapplicable  to  the  special  remedy  given  to 
the  patron  by  1592,  c.  117.  The  Statutes  as  to  pious  uses 
mention  and  describe  the  occurrences  by  which  vacant  stipend 
can  arise ;  and  none  of  these  occurrences  or  events  can  by  any 
force  of  language  include  the  illegal  refusal  of  the  Presbytery 
to  receive  the  presentee.  The  examination  of  these  Statutes, 
and  the  comparison  of  their  terms  with  the  enactment  1592,  c. 
117,  convince  my  mind  that  the  Statutes  directing  the  use  of 
vacant  stipend  to  pious  purposes,  do  not  include  the  case  spe* 
cially  provided  for  by  the  Act  1592,  c  117. 

*'  1  am  of  opinion  that  there  is  no  analogy  whatever  between 
this  special  provision  and  the  common-law  right  of  patrons  in 
other  cases,  to  retuin  vacant  stipends  to  which  a  certain  projier 
and  reasonable  condition  was  annexed,  of  applying  them  to  pious 
purposes.  I  do  not  see  in  the  Statute  the  slightest  vestige  of 
authority  for  the  proposition,  that  the  remedy  given  to  the  pa- 
trons by  1592,  c.  117,  was  given  under  the  obligation,  and 
limited  to  the  object  of  securing  the  application  of  the  stipend 
to  pious  purposes. 

*'  Other  Statutes  provide  expressly  for  vacant  stipends  going 
to  pious  purposes.  There  are  many  cases  in  which  there  is 
vacant  stipend.  The  Act  1592,  c.  117,  does  not,  directly  or 
indiredtly,  imply  that  the  benefice  is  vacant :  it  does  not  call 
the  stipend  vacant :  It  is  not  limited  to  stipend,  which  it  does 
not  mention.  It  applies  to  the  whole  fruits  of  the  benefice, 
— manse,  glebe,  and  alt  other  fruits  (which  at  that  time  might 
not  be  limited  to  a  stipend,  for  there  were  no  modified  stipends :) 
and  then  it  expressly  gives  the  patron  right  to  retain  these  in 
his  own  hands.  Contrast  these  terms  with  the  other  Statutes 
referred  to,  and  the  marked  peculiarity  of  phraseology  Is  such 
as  to  my  mind  plainly  excludes  the  notion,  that  application  to 
pious  purposes  was  intended  by  1592,  c.  117. 

'*  The  argument,  therefore,  on  the  effect  of  the  Statutes  as 
to  the  Widows'  Fund,  founded  on  its  application  to  cases  of 
ordinary  vacant  stipend,  and  on  the  substitution  of  that  fund 
for  pious  purposes,  makes  no  impression  on  my  mind.  It  pro- 
ceeds on  a  misapprehension  of  the  nature  of  the  enactment  in 


the  Statute  1592,  c.  117.  It  proceeds  on  an  tssamption,  for 
which  I  see  no  authority,  that  we  mast  read  the  provision  in 
that  Stature,  not  in  the  way  and  to  the  effect  calculated  to  pre- 
vent the  wrong  and  advance  the  remedy,  but  must  introduce 
and  interpolate  an  obligation  on  the  patron  as  to  the  use  of  the 
fruits  of  the  benefice,  which  will  render  the  provision  ineffec- 
tual in  order  to  prevent,  and  worthless  in  order  to  compensate, 
wrong.  Such  an  interpolation  seems  to  me  to  be  altogether 
unwarrantable.  The  Statute  had  bestowed  a  great  check  on 
the  exercise  of  the  patron's  right :  But  it  also  directed  and  pre* 
scribed  the  duty  of  those  in  whose  hands  the  check  was  placed^ 
To  prevent  the  wrong  that  might  result  from  perverse  and  ille* 
gal  abuse  of  that  trust — to  take  away  one  great  temptation  to 
commit  the  wrong,  and  to  secure  to  the  party  injured  all  the 
benefits  which  could  be  secured  to  him, — another  proviaion  waa 
made,  giving  to  the  patron,  when  the  wrong  was  eommitted, 
right  to  retain  in  his  awn  hands  the  whole  fruits  of  the  bene- 
fice, 

**  The  Statute  gives  no  warrant  for  attaching  to  that  remedy 
the  obligation  and*  limitation  for  which  the  collector  contends. 
Such  a  construction  is  adverse  to  every  sound  principle  of  inter- 
pretation— overlooks  the  reason  (or  the  statutory  declaration  in 
question— ^disregards  the  special  terms  in  which  it  Is  provided ; 
and  above  all,  rests  on  an  interpolation  and  addition  to  the  terms 
of  the  statutory  enactment,  attended  with  this  remarkable  pecu- 
liaiity,  that  it  renders  unavailing  the  remedy,  and  denies  effecc 
to  the  compensation  actually  and  directly  given  by  the  words 
of  the  Statute. 

**  When  the  Court,  in  one  of  the  cases  in  tbe  early  part  of 
last  century,  found  that  the  stipend  might  be  retained  in  the 
ease  of  similar  wrong,  as  in  the  ease  of  a  vacancy,  I  regard  tbe 
terms  of  that  interlocutor  as  denoting  (when  they  came  to  act 
for  the  first  time,  probably,  on  an  ancient  enactment),  that  they 
intended  to  nurk  that  the  retention  was  to  be  as  completa  as  if 
there  was  a  vacancy, — that  (there  being  no  question  before  th ftn 
as  to  reducing  the  induction  of  the  person  illegally  settled)  be 
could  not  have  right  any  more  than  if  there  was  a  vacancy ;  and 
that,  quoad  him  and  the  presbytery,  the  fruits  of  tbe  benefice 
were  to  remain  with  the  patron  as  completely  as  if  be  had  not 
been  settled,  and  as  if  ^he  parish  were  vacant.  But  no  ques- 
tion then  occurred  as  to  what  the  patron  was  to  do  with  tbe 
fruits.  The  minister  illegally  settled  by  tbe  presbytery  wished 
to  get  the  stipend,  and  the  Court  found,  as  with  him,  that  tbe 
patron  was  entitled  to  retain  the  stipend  as  in  ft  vacancy. 
That  was  a  judgment  only  as  to  the  retention,  vis.,  that  it  waa 
to  be  complete  and  absolute  against  him.  But  the  terms  of  the 
interlocutor  implied  nothing  at  all  as  to  any  obligation  on  the 
patron  in  respect  to  tbe  use  of  the  fruits  so  retained. 

"  But  any  reasoning  on  this  incidental  expression  in  the  terms 
of  this  interlocutor^  or  any  speculation  as  to  the  sense  in  which 
the  Court  tt«ed  (obiter  certainly)  this  expression,  is  of  little 
avail,  if  the  words  of  the  Statute  do  not  authorise  nay  suHi 
limitation  on  the  patron's  right.  The  Court  is  bound  to  give 
full  effect  to  the  express  remedy  Mid  compensation  provided 
against  a  special  wrong :  And  that  remedy  declares  that  tbe 
patron  is  to  retain  the  whole  fruits  of  the  banefiftt  in  his  ow^ 
bands.  I  cannot  read  this  to  mean  that  he  ia  n«t  to  be  entitled 
so  to  retain  them  in  his  own  hands,  but  most  apply  them  for 
pious  purposes.  If  so,  then  that  is  no  compensaiiom  for  the 
wrong  done — none  whatever. 

*'  I  observe  it  is  stated  in  an  opinion,  signed  by  some  of  the 
Judges,  that  in  the  cases  of  Aochtermuchty,  Culrostand  Lanark,- 
and  other  cases,  the  patron  *  has  been  held  bound  to  apply  the 
stipend  to  pious  purposes.'  I  am  not  aware  to  what  )udgaaeots» 
or  to  what  opinions  of  the  Court  this  statement  refers,  and  there 
must,  I  think,  be  some  misapprehension.  In  all  these  eaaes  tbe 
question  was  with  a  person  illefally  settled  by  the  presbytery, 
who  claimed  the  stipend  in  yirtua  of  his  alleged  character  as 
minister  of  the  parish.  His.  claim  waa  rejected,  and  tbe  patron 
preferred.  But  I  am  not  aware  that  the  question  was  ever  dis- 
cussed as  to  what  tbe  patron  waa  bound  to  do  with  the  vacant 
stipend,  or  that  any  opinion  was  ever  expressed  on  the  point — 
decided  it  could  not  be,  for  there  were  no  parties  with  whom 
it  oould  arise.  The  tradition  is,  that  the  presentee  of  the  Crown 
received  the  stipend  in  the  case  of  Lanark;  and  the  atatementa 
ill  regard  to  the  Zetland  case  seemed  fully  to  provt  not  only  that 
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Lord  Dmidas's  presentee  occupied  the  manse  and  glebe,  but  had 
received  from  him  the  stipend. 

"  Such  being  the  general  view  I  take  of  the  patron's  right 
and  act  of  nomination,  and  of  the  various  Statutes  which  the 
Legislature  has  passed — dealing  with  the  question,  as  the  col- 
lector admits  we  roust  do,  as  a  question  of  law  and  of  statutory 
enactment— What  are  the  facts  in  the  present  case? 

**  I  roust  shortly  recapitulate  them,  for  rhey  are  dpctsive,  in 
my  opinion,  of  the  point  at  issue  under  the  general  view  above 
stated. 

"  This  Court  and  the  House  of  Lords  found, 

*'  *  L  That  the  Earl  of  KinnouU  has  legalfy,  validly,  and 
effectual^  exercised  hi$  right  as  patron  of  the  church  and  parish 
of  Auchterardtrr,  by  presenting  the  pttrsuer,  the  said  Kobert 
Young,  to  the  said  church  and  parish,' 

**  '  2.  That  the  Presbytery  of  Auchterarder  did  refuse,  and 
CONTINUE  to  REFUSE,  to  take  trial  of  the  qualifications  of  the 
said  Robert  Young,  and  have  r«jected  him  as  presentee  to  the 
said  church  and  pari&h,  on  the  sole  ground  (as  they  admit  on 
the  record)  that  a  majority  of  the  male  heads  of  families,  com- 
municants in  the  said  parish,  have  dissented  without  any  reason 
assigned,  from  his  admission  as  minister. 

"  '  3.  That  the  said  Presbytery  in  so  doing  have  acted  to  the 
HURT  AND  PREJUDICE  of  the  Said  pursucrs,  ILLEGALLY,  and  in 
violation  of  their  duty,  and  contrary  to  the  provisions  of  the 
Statute  of  10  Anne,  c.  12,  intituled  '  An  Act  to  restore  patrons 
to  the  ancient  rights  of  presenting  ministers  to  the  churches 
vacant  in  that  part  of  Great  Britain  called  Scotland.'" 

"  No  remarlcs  can  add  to  the  force  of  these  emphatic  findings. 
"  By  a  subsequent  and  final  interlocutor,  quoted  in  the  pur- 
sue r*s  case,  the  Lord  Ordinary  found,  as  the  legal  results  from 
these  facts — 

'*  L  *  That  the  Presbytery  are  still  hound  and  astricted  to 
make  trial  of  the  qualifications  of  the  pursuer,  the  Reverend 
Robert  Young,  as  presentee  to  the  church  and  parish  of  Auch- 
terarder.' 

"  2.  '  And  if  in  their  judgment,  after  trial  and  examination  in 
common  form,  he  i&  found  qualified,  to  receive  and  admit  him 
as  minister  of  the  said  church  and  parish,  according  to  law.' 

**  These  various  findings  ascertain  the  facts  of  the  case. 

"  The  result  is,  according  to  the  view  which  I  have  stated, 
that, 

"  1.  The  patron  has  nominated  to  the  office. 

"  2.  That  the  Presbytery  has  (according  to  the  contingency 
contemplated  and  guarded  against)  refused  to  perform  the  diny 
and  discharge  the  obligation  which  was  made  the  condition  of 
entrusting  the  presbyteries  with  the  power  of  examination  and 
admission,  and  has  committed  the  wrong  against  which,  by  way 
of  remedy  and  prevention,  a  compensation  was  given  by  Sta- 
tute. 

**  Consistently  with  the  above  findings — if  my  view  of  the 
nature  of  the  patron's  right  of  nomination  be  correct,  and  if  it 
is  supported,  as  it  plainly  is,  by  the  above  decision — How  can 
it  be  maintained  that  the  parish  and  church  of  Auchterarder  is. 
now  vacant? 

'*  I  apply  to  that  notion  all  the  ordinary  tests  by  which  a 
vacancy  is  characterised. 

'*  Is  Lord  KinnouU  bound  to  present  another? — which,  if 
tbere  was  a  vacancy,  he  would  be  bound  to  do.  That  cannot 
be  pretended.     The  judgment  excludes  the  notion. 

'*  Is  he  entitled  to  present  another?  The  judgment  fixes  that 
point. 

*'  How  is  the  parish  vacant  ?  By  what  occurrence  ?  or  from 
what  date?  By  the  death,  or  from  the  death  of  the  late  incum- 
bent? That  cannot  be  maintained,  for  the  judgment  expressly 
finds  that  the  patron  has  effectually  and  validly  nominated  to 
the  ofilce. 

"  Is  the  Presbytery  to  call  on  the  patron  for  another  presen- 
tee? That  cannot  be  maintained  under  the  judgments. 

*'  Is  the  Presbytery  entitled  to  bold  that  the  parish  is  vacant 
and  to  present,  tanquam  jure  devoluto,  in  virtue  of  the  Statute 
made  and  provided  lyatost  the  patron's  default  to  provide  a  pro- 
per person  ?  That  cannot  be  contended. 

"  Again — Is  there  delay  merely  between  the  presentation  and 
the  trials  of  the  presentee — a  case  in  which  the  law  holds  no 
wrong  to  be  done?  On  the  contrary,  the  judgment  finds  that 
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the  Presbytery  have  refused  to  act:  The  judgment  no  longer 
leaves  matters  as  if  the  Presbytery  were  proceeding  to  do  what 
is  to  institute  the  presentee  into  the  cure  and  charge  of  the  pa- 
rish, and  so  remove,  as  it  were,  the  continuance  of  the  vacancy. 
It  ascertains  a  wrong.  And  the  matter  is  now  to  be  considered 
in  reference  to  the  patron's  valid  act  of  nomination,  sustained 
by  decree,  where  effect  is  illegally  denied  to  that  nomination. 
Delay  then  is  not  the  case ;  and  if  the  rejection  of  the  presen- 
tee was  illegal,  as  the  judgment  finds,  the  parish  is  not  vacant, 
but  validly  filled  up. 

«  •p|.y  ii,^  ^^^  ^y  ||„y  conceivable  test,  and  in  what  way  can 
it  be  held  that  the  church  and  parish  is  vacant.  True  the  pre- 
sentee has  not  been  admitted  to  serve  the  cure.  But  that  is  the 
wrong  done.  The  patron  was  bound  to  present  a  person  to  the 
church  and  parish  who  was  to  serve  the  cure.  He  has  done  so. 
The  Presbytery  exclude  him.  But  that  wrong  does  not  make 
a  vacancy.  Serving  the  cure  is  not  a  test  of  the  parish  and 
church  being  vacant. 

*'  After  effectual  nomination  to  the  office  there  can  be  no  va- 
cancy. It  is  true  that  the  presentee  cannot  enter  on  the  discharge 
of  his  duties  (assuming  that  ordination  is  necessary) ;— But 
why  ?  The  judgments  of  the  House  of  Lords  and  of  the  Court 
answer  that  inquiry_by  reason  of  the  Presbytery's  illegal  re* 
fusal  to  take  trial  of  his  qualities,  and  wrongful  refusal  to  per- 
form a  clear  statutory  duty. 

*'  Does  that  wrong  destroy  the  effect  of  the  patron's  nomina- 
tion— in  itself  complete  and  perfect — and  in  this  case  declared 
to  be  effectual  by  solemn  decree  ?  I  apprehend  nor.  As  the 
Presbytery  will  not—and  wrongfully  and  illegally  will  not — as- 
certain whether  the  presentee  is  qnalified,  the  result  is,  that  the 
non- performance  of  their  duty  being  a  wrong,  cannot  be  plead- 
ed against  the  patron's  nomination  to  any  effect  whatever,  or 
be  allowed  in  any  degree  to  deny  effect  to  it — though  it  is  true 
that  the  individual  may  not  be  able,  by  reason  of  that  wrong,  to 
serve  the  cure.  He  is  presented  in  order  to  serve.  He  is  ready 
and  able,  and  must  be  presumed  to  be  competent  to  serve  the 
cure.  That  is  the  duty  of  which  the  patron  must  afford  the  per- 
formance. He  has  provided  the  person,  by  presenting  to  the 
church  and  pilrish.  But  on  what  legal  ground  can  the  exclusion 
— ^the  wrongful  exclusion — of  that  presentee  from  serving  the 
cure,  cause  or  continue  a  vacancy  in  the  church  and  parish  to 
which  he  is  legally  and  effectually  nominated  ?  It  is  plain  that 
in  the  collector's  argument  there  is  a  confusion  both  of  terms 
and  of  things, 

"  No  difficulty  is  enconntered  in  consequence  of  the  rules, 
— some  statutory,  some  equitable — introduced  as  to  vacant  sti- 
pend, as  it  is  termed,  in  order  to  cover  and  provide  for  the  in- 
terval which  may  elapse— greater  or  less — between  the  issuing 
of  the  presentation  and  the  date  of  admission.  Delay,  more  or 
less,  must  often  occur.  ,  The  law  does  not  inquire  curiously  into 
the  causes  of  such  delay.  It  presumes  the  church  courts  are  in 
the  course  of  going  through  necessary  forms,  and  that  there  is 
no  illegal  wrong — and  hence  the  patron  is  not  supposed  to  be 
injured — and  the  stipend,  though  in  the  hands  of  the  patron, 
was  appropriated  in  such  cases  to  pioUs  uses,  and  after  a  certain 
term,  to  the  Widows'  Fund  by  Dr  NicoU's  Act.  Dut  in  this 
case  it  has  been  found  that  wrong  has  been  done  by  an  illegal 
act :  It  has  been  found — not  that  there  has  been  wrong  from  de- 
lay, even  wilful  delay,  but  that  effect  has  altogether  been  denied 
to  the  act  of  nomination,  by  a  wilful  and  illegal  wrong  by  the 
Presbytery — a  wrong  intended  and  devised  in  order  to  deny  effect 
to  the  nomination,  and  to  keep  out  the  presentee  from  serving 
the  cure. 

'*  Although,  therefore,  in  the  common  case,  the  stipend,  in 
the  event  of  delay,  was  not  to  be  retained  by  the  patron  (for 
the  time  necessary  to  settle  was  taken  to  be  no  improper  delay), 
but  to  be  applied  to  pious  purposes,  such  obligation  had  no  ap- 
plication to  such  a  case  as  that  established  by  the  judgments 
pronounced  in  this  cause.  The  case  has  occurred  for  which  a 
compensation  was  provided  by  the  terms  of  the  provision  in 
1692,  c  117.  I  see  no  warrant  for  denying  effect  to  that  com- 
pensation, by  converting  it  into  an  ^ibligation  which  destroys  it 
as  any  oosipsasa/iofi. 

"  Attending  to  the  fiscts  above  stated,  I  am  of  opinion  that 
the  fi'uits  of  the  benefice,  which,  by  the  Statute  1692,  c.  117, 
the  patron  (in  whose  right  alone  the  collector  ma.  claim)  is  en- 
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titled  to  retain,  cannot  be  brought  within  the  description  of  va- 
cant stipend  arising  from  any  of  the  causes  and  in  any  of  the 
predicaments  mentioned  in  the  recent  Statute  on  which  the 
claim  of  the  collector  rests. 

"  I  do  not  think  that  it  is  seriously  contended,  that  under  the 
word*  of  the  Act  1592,  c.  117,  there  was  an  obligation  to  ap- 
ply the  fruits  of  the  benefice  to  pious  purposes.  Now  it  is  ne- 
cessary to  settle,  in  the  first  instance,  what  was  the  import  of 
that  enactment.  If  it  did  not  impose  the  obligation  of  apply- 
ing them  to  pious  purposes,  and  if  the  right  to  retain  in  his  own 
hands  was  given  as  a  compensation,  then  what  is  the  reasonable 
construction  to  apply  to  the  subsequent  Statutes  directing  the 
patrons  to  apply  vacant  stipend  to  pious  purposes  ?  If  there 
could  be  no  vacant  stipend  in  any  case  nnless  by  holding  the 
case  specially  provided  for  by  the  Act  1692,  c.  117,  to  be  va- 
cant stipend,  then  necessity  might  require  the  later  Statutes  to 
apply  to  that  prior  one.  But  they  may  all  receive  effect  and 
their  terms  be  fully  satisfied  without  any  such  application. 
Accordingly,  these  acts  refer  to  kirk$  that  are  vacant  and  not 
already  ditposed  of,  or  which  shall  vaik  by  decease,  deposition, 
tuspensionf  translation,  or  any  otherwise.  Now,  if  the  church 
is  not  in  this  case  vacant  by  any  of  these  causes,  these  Acts  as 
to  vacant  stipends  do  not  apply.  And  the  very  same  remark 
applies  to  the  Widows'  Fund  Act,  which  takes  effect  *  when 
any  parish  in  the  Church  of  Scotland  becomes  vacant  by  the 
death,  translation,  resignation  or  deprivation  of  an  incumbent 
holding  the  pastoral  cure  and  benefice  of  such  parish,  and  that 
vacant  stipend  thereby  arises.'  But,  secondly,  if  the  Statute 
1592,  c.  117,  of  itself  contained  no  obligation  to  apply  thii  fruits 
of  the  benefice  to  pious  purposes,  and  if  it  was  a  direct  compen- 
sation given  for  a  special  wrong,  general  Statutes  not  providing 
for  the  special  case  of  wrong  at  all,  but  dealing  with  an  ordi- 
nary and  fair  case  in  which  a  patron  had  really  no  justifiable 
claim  to  use  and  employ  the  fruits  of  the  benefice,  cannot  be 
taken  to  deprive  him  of  the  remedy  and  compensation  given  him 
by  a  previous  Statute  as  a  means  of  preventing  a  statutory 
wrong?  The  subsequent  Acts  do  not  mention  1592,  c.  117. 
They  do  not  extend  to  it  by  implication.  They  do  not  cover  it 
by  the  reason,  and  purpose,  and  intendment  of  the  provision 
which  they  introduce.  They  relate  to  cases  where  there  was 
no  wrong  and  no  injury.  The  Act  1592,  c.  117,  contemplated 
a  wrong  and  an  injury.  It  provided  a  preventive,  and  it  gave  a 
compensation.  To  hold  that  the  subsequent  Acts,  not  appli- 
cable to  the  case  of  wrong,  must  take  away  the  compensation 
and  impair  the  preventive,  although  that  Statute  is  not  men- 
tioned or  referred  to,  seems  to  me  to  be  inconsistent  with  sound 
principles  of  construction,  and  adverse  to  the  policy  manifest 
upon  the  face  of  all  the  Statutes. 

'*  I  am  of  opinion  that  it  required  a  special  and  express  enact- 
ment in  a  subsequent  Statute  to  deprive  patrons  of  the  remedy 
and  compensation  given  to  them — 1592,  c.  119;  and  that  when 
another  party  claims  from  the  patron  the  fruits  of  the  benefice, 
and  dairos  it,  too,  as  in  his  right  under  that  very  Statute,  he 
oust  show  an  express  gift,  taking  the  benefit  away  from  the 
patron,  and  giving  it  to  him. 

*'  Observe  the  great  peculiarity  of  this  case.  No  question  is 
raised  as  to  the  subsistence  and  validity  of  the  Statute  1592,  c. 
117.  against  the  Church,  in  the  event  of  the  wrong  being  done 
thereby  provided  against.  It  is  not  said  that  the  remedy  is  not 
to  take  effect,  or  that  the  provision  is  not  a  remedy  introduced 
to  provide  compensation  for  great  and  flagrant  wrong.  Dr 
Gordon  joins  with  Lord  KinnouU  in  holding  the  wrong  to  be 
fl.igrant — in  contending  for  the  statutory  remedy,  and  for  the 
statutory  compensation  against  the  wrong  done  by  the  Presby- 
tery. But  he  says  that  the  compensation  has  been  given  to 
him  for  the  Widows*  Fund,  and  given  (he  says)  by  form  of  a 
transference  to  him  of  vacant  stipends,  generally  speaking, 
which  the  patron  had  no  right  to  enjoy,  but  could  only  apply 
to  pious  purposes.  Can  Dr  Gordon  claim  this,  which  was  a 
patrimonial  and  direct  compensation  to  patrons,  without  show- 
ing an  express  and  special  gift  of  it  in  express  terms?  The  rea- 
son and  object  of  the  Widows'  Fund  Act  does  not  reach  the 
case.  ^  The  vacant  stipends,  specially  described  as  to  the  cause 
of  their  bfCDming  vacant — (transferred  to  Dr  Gordon) — could 
not  be  applied  individually  by  the  patron  for  the  benefit  of  him- 
self or  any  individual.     He  bad  them  in  trust  for  pious  pur- 


poses. They  really  were  of  no  use  to  him ; — if  not  an  heritor 
in  the  parish,  really  of  no  use  whatever ; — and  if  an  heritor, 
the  relief  from  any  parochial  burden,  by  their  application,  was 
too  inconsiderable  to  amount  to  any  personal  interest.  Hence 
the  transference  of  them  to  the  Widows'  Fund,  also  a  pious 
and  benevolent  purpose,  in  truth  only  relieved  the  patrons 
from  a  troublesome  trust,  leading  often  to  disputes.  But  the 
Act  1592,  c.  117,  gave  the  fruits  of  the  benefice  to  the  patrons 
as  a  compensation  for  injury.  The  reason  of  Dr  NicoU's  Act 
does  not  extend  to  such  a  case ;  and  I  am  of  opinion  that  the 
collector  cannot  lake  away  from  the  patron  this  compensation 
or  patrimonial  benefit  given  to  repair  individual  wrong,  without 
showing  express  gift  of  the  fruits  of  benefice  when  such  wrong 
is  done,  by  special  transference  to  him  of  the  benefit  of  the  Sta- 
tute. 

*'  In  short,  Dr  Gordon  only  claims  as  in  right  of  the  patron 
under  this  particular  Statute,  and  he  must  show  express  gift  to 
the  fund  of  compensation  thereby  provided  in  order  to  redress 
individual  injury. 

**  Holding,  as  the  collecter  does,  that  the  refusal  of  the  Pres- 
bytery is  an  illegal  act,  he  contends  that  the  patrons  must  have 
contemplated  and  intended  to  give  up  this  remedy  and  check 
against  such  wrong. 

"  Indeed,  when  he  claims,  as  in  right  of  the  patron,  under 
the  Statute  1592,  c.  117,  he  must  contend  that  such  was  the  ij»- 
tention  with  which  Dr  NicoU's  Act  was  framed.  That  view  of 
the  intention  with  which  Dr  NicoU's  Act  was  framed  and  as- 
sented to  by  the  patrons,  might  of  itself  afford  rather  a  formid- 
able obstacle  to  the  plea  of  the  collector. 

*'  I  am  of  opinion  that  the  defences  of  the  collector  in  the  one 
process,  and  his  claim  in  the  other,  ought  to  be  repelled." 

The  Court  pronounced  the  following  interlocutor : 

"  In  conformity  with  the  ophitons  of  the  msjority  of  the 
whole  Court — Repel  the  defences  stated  for  the  Rev.  Dr  Robert 
Gordon,  as  Collector  of  the  Ministers'  Widows'  Fund,  and  de- 
cern and  declare  in  favour  of  the  pursuer,  the  Earl  of  KinnouU, 
in  terms  of  the  conclusions  of  the  libel,  and  allow  this  decree  to 
go  out  and  be  extracted  ad  interim :  Find  the  defender,  the  said 
Robert  Gordon,  as  collector  foresaid,  liable  to  the  said  Earl  in 
expenses,"  &c. 

Lord  Ordinary,  Murray. — Act.  Wbtgham ;  Storie  and  Baillie, 
W.S.,Ayents.-^Alt.  Solicitor-General (M'Neill), Grant ;  InglU 
and  Wedderburn,  W.S.,  Agents B.  C/erA.— fH.B.J 


\9ihJuiy  1842. 
Second  Division — (G.  D.  F.) 

No.  268. — The  Heritors  and  Kirk-Session  of  the 
Parish  of  Crieff,  AdvoccUors,  v.  The  Heritors 
and  Kirk-Session  of  tJie  Parish  of  Littjle  Dun- 
KELD  and  MoNziEVAiRD,  Respondents. 

Poor_Settlement— Statutes,  1679,  c.  74;  1672,  c.  18— Ali- 
ment — Bastard — In  a  question  between  several  parishes  as  to 
which  was  bound  to  sup/tort  a  pauper  lunatic,  it  was  proved  or 
admitted,  as  to  one  of  them,  that  the  lunatic  had  come  within 
the  bounds  fourteen  days  after  Martinmas  1823,  and  resided 
there  till  Martinmas  1826,  being  three  solar  years,  less  four' 
teen  days^Held  (I.)  That  this  did  not  constitute  a  setiUment 
in  law,  so  as  to  subject  that  particular  parish  im  support  of 
the  pauper :  f  2.J  That  the  parish  in  which  the  mother  of  a 
bastard  had  acquired  a  settlement,  was  liable  in  the  aliment 
and  support  of  the  bastard,  in  a  question  between  that  parish 
and  the  parish  of  the  birth  of  the  child. 

Process  —  Reclaiming  Note  —  Competency —  Speeiai  carcm- 
stances  in  which  a  party  not  expressly  comprehended  in  the 
prayer  of  a  reclaiming  note,  was  nevertheless  held  to  be  so, 
and  was  accordingly  bound  to  discuss  with  the  reclaimer  the 
question  on  the  merits,  involved  in  the  reclaiming  note* 

Margaret  Duff,  a  pauper  lunatic,  committed  an  as- 
sault ID  the  parish  church  of  Monzievaird  on  the  person 
of  one  of  the  parishioners,  at  the  dismissal  of  the  con- 
gregation after  divine  service,  in  consequence  of  which 
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she  was  apprehended  in  September  1833,  and  lodged 
in  jail,  at  the  instance  of  the  Procurator -fiscal  of 
Perthshire,  and  thereafter  consigned  to  Murray's  Royal 
Asylum  for  lunatics  by  orders  of  Court.  The  kirk- 
session  and  heritors  of  the  parish  of  Monzievaird  hav- 
ing advanced  and  borne  the  expense  attendant  on  the 
apprehension  and  confinement  of  the  lunatic,  brought 
an  action  in  the  Sheriff  Court  of  Perthshire  against  the 
heritors  and  respective  kirk-sessions  of  the  parishes  of 
Little  Dunkeld  and  Fowlis- Wester,  subsuming, 
"  That  by  the  laws  of  this  kingdom,  the  parish  where  paupers 
and  lunatics  requiring  to  be  noaintained  at  the  public  expense 
had  their  last  legal  settlement  are  bound  to  support  such  paupers 
and  lunatics,  and  to  free  and  relieve  other  parishes  of  that  bur- 
den :  That  while  it  is  doubtful  whether  it  is  quite  certain  that 
she  bad  settlement  in  one  or  other  of  those  parishes,  the  said 
Margaret  Duff  bad  her  last  legal  settlement  in  the  parish  of 
Fowlis- Wester,  or  in  that  of  Little  Dunkeld,  but  the  kirk-ses- 
sion and  heritors  of  those  respective  parishes  have  hitherto  re* 
fused  not  only  to  make  payment  to  the  pursuers  of  the  sums  of 
money  hitherto  advanced  by  tbero  for  beboof  of  the  said  Mar- 
garet Duff,  with  interest  as  afrermentioned,  but  also  to  free  and 
relieve  them  of  the  burden  of  supporting  ber  in  time  to  come, 
though  repeatedly  desired  and  required  so  to  do :  Therefore,  the 
said  defenders,  the  members  of  the  kirk^sessions  and  heritors 
of  the  said  parishes  of  Fowlis- Wester  and  Little  Dunkeld,  or 
the  members  of  the  kirk-session  and  heritors  of  such  of  the 
said  parishes  as  shall  be  found  to  be  legally  liable  to  have  sup- 
ported •nd  maintained,  and  to  support  and  maintain  the  said 
Margaret  Duff,  ought  and  should  be  decerned  and  ordained 
to  make  payment  to  the  pursuers  of  the  said  sum  of  £38. 
10s.  8d.  Sterling,  advanced  by  them  at  sundry  times,  for  and 
on  account  of  the  said  Margaret  Duff,  together  with  the  legal 
interest  of  the  said  sum  from  the  date  at  which  the  advances 
thereof  were  made,  and  in  time  coming  during  the  non-payment, 
and  to  free  and  relieve  the  pursuers  of  the  expense  of  maintaining 
and  supporting  the  said  Margaret  Duff  in  time  coming,  by  taking 
the  same  upon  themselves  i  and  farther,  the  members  of  the  said 
kirk-session  and  heritors  of  the  said  respective  parishes  of 
Fowlis- Wester  and  Little  Dunkeld,  or  the  members  of  the 
kirk-session  and  heritors  of  such  of  the  said  parishes  as  shall  be 
found  to  be  legally  liable  to  have  supported  and  maintained,  and 
to  support  and  maintain  the  said  Margaret  Duff,  ought  and 
should  be  decerned  and  ordained  to  make  payment  to  the  pur- 
suers of  the  expenses  of  process,  and  of  extracting  the  decree,** 
&c. 

In  the  condescendence  for  the  pursuers  it  was  stated, 
''  I.  That  Catherine  Duff,  the  lunatic,  was  born  at  Tom- 
nagrewy  in  the  parish  of  Little  Dunkeld,  where  her 
father  occupied  a  small  farm,  on  the  9th  of  September 
1 804.  Her  father  died  before  she  was  born,  and  her 
mother  removed  from  Tomnagrew  at  the  following 
Whitsunday  (1805),  carrying  her  child,  the  said  Ca- 
therine Duff,  with  her  to  Dullater,  in  the  parish  of 
Fowlis -Wester.  2.  In  the  vear  1818,  she  was  a  ser- 
vant  to  James  Duff,  smith  in  Chapelhill  of  Logieal- 
mond,  in  the  parish  of  Monzie,  where  she  remained  till 
Martinmas  that  year.  3.  From  Martinmas  1818  till 
spring  I8I9f  she  resided  with  an  aunt  in  the  parish  of 
Crieff,  where  she  engaged  in  the  service  of  John ^  Scott 
of  Tulchan,  in  the  parish  of  Fowl  is- Wester.  4.  In 
I82O9  Duff  was  a  servant  to  Jame^,  Peddie  at  Cond^- 
cloicby  in  the  same  parish  ;  and  in  1621,  she  was  living 
as  a  servant  to  widow  Steel  ai  LaggaD'Allachie,  in  the 
parish  of  Little  Dunkeld;  and  in  1822,  she  was  en- 
gaged in  the  service  of  a  fiirmer  at  Grandtully.  5.  In 
]  823,  the  said  Catherise  Duff  was  again  in  the  parish 
of  Fowlis- Wester,  a  servant  to  M'Ara  at  Connachan, 
whose  service  she  Yefl  ten  day*  aller  the  term  of  Mar- 
tinmas that  year,  and  went  to  reside  in  family  with  her 


aunt  in  Crieff,  where  she  continued  till  the  5th  day  of 
April  1 824,  when  she  entered  to  the  service  of  a  Mr 
M'Culloch,  in  the  neighbourhood  and  parish  of  Crieff, 
and  continued  there  till  Martinmas  1824.  6.  At  the 
term  of  Martinmas  1824,  she  then  entered  to  the  ser- 
vice of  Mr  Kay,  Callander,  parish  of  Crieff,  and  con- 
tinued therein  till  Whitsunday  1825,  when  she  went 
to  Mr  Clerk  at  Ferntower,  Crieff,  where  she  resided 
till  Martinmas  1825.  7.  At  Martinmas  1825,  she  en- 
tered to  the  service  of  Mr  Caw  of  Millnab,  in  the  parish 
of  Crieff,  where  she  continued  till  Martinmas  1826. 
8.  At  the  term  of  Martinmas  1 826,  the  said  Catherine 
Duff  went  into  the  service  of  Mr  Gardiner  at  Trowan, 
in  the  parish  of  Monzievaird,  where  she  continued  till 
Martinmas  1827,  when  she  entered  to  the  service  of 
Mungo  M'Ewan  at  Drummondernoch,  in  the  same 
parish,  and  continued  therein  till  March  1829.  9-  In 
March  1 829,  she  entered  to  the  service  of  Mr  Barclay 
at  Dachirla,  in  the  parish  of  Muthil,  where  she  conti- 
nued till  Martinmas  that  year,  when  she  entered  the 
service  of  Mr  M'Leish  at  Cultycheldoch,  in  the  parish 
of  Muthil,  and  continued  therein  till  September  1831, 
when  she  became  a  confirmed  lunatic,  and  took  to  roam- 
ing the  country  at  large,  without  selecting  any  fixed 
residence." 

The  kirk-session  of  Fowlis- Wester  having  investi- 
gated the  matter,  as  advised  by  the  Sheriff,  admitted 
the  history  of  the  residence  of  the  pauper  as  given  by 
the  pursuers,  with  the  exception  of  the  exact  time  at 
which  she  left  the  service  of  M'Ara  at  Connachan,  or 
the  exact  period  when  she  lefl  the  service  of  Caw  at 
Millnab,  and  entered  that  at  Trowan ;  and  they  plead- 
ed that  they  were  not  liable,  as  the  pauper  had  never 
resided  for  three  years  in  the  parish  of  Fowlis- Wester, 
nor  acquired  any  legal  settlement  there. 

The  kirk-session  of  Little  Dunkeld,  who  also  inves- 
tigated the  history  of  the  lunatic,  admitted  the  state- 
ment of  the  pursuers,  with  the  following  addition  and 
exceptions : — "  1 .  With  the  addition  to  article  first,  that 
from  the  year  1805,  when  the  lunatic  went  to  Dullater 
in  the  parish  of  Fowlis- Wester,  to  the  year  1818,  when 
she  became  a  servant  to  James  Duff,  as  stated  in  ar- 
ticle second,  she  and  her  mother  continued  to  live  in 
Dullater  foresaid,  in  the  parish  of  Fowl  is- Wester.  2. 
With  the  exception  of  that  part  of  article  fifth,  as  to 
the  exact  time  that  the  lunatic  left  the  service  of  M*Ara 
at  Connachan.  This  allegation  the  defenders  deny, 
and  aver  that  the  lunatic  lefl  M'Ara's  service  before 
the  term  of  Martinmas  1823.  3.  With  the  exception 
also  of  that  part  of  articles  seventh  and  eighth,  as  to 
the  exact  period  of  her  leaving  Mr  Caw's  service  and 
entering  Mr  Gardiner's;" — and  they  pleaded^  1.  That 
the  parish  in  which  a  person  requiring  to  be  supported 
from  the  poors'  funds  had  last  an  industrial  residence 
of  three  years,  is  the  parish  bound  to  support  that  pau- 
per. 2.'  Little  Dunkeld  parish  not  being  the  original 
parish  of  the  pauper  lunatic,  or  if  so,  she  having  ob- 
tained an  industrial  residence  in  the  parish, of  Fowlis- 
Wester,  or  some  other  parish,  such  parish  was  liable 
for  her  board. 

Thereafter  a  proof  was  allowed  and  adduced  by  the 
parties,  when,  in  consequence  of  certain  circumstances 
which  came  out  in  it,  the  Sheriff  suggested  that  a  sup- 
plementary action  should  be  directed  against  the  parish 
of  Crieff,  which  was  accordingly  done :  But  that  parish 
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averred  that  the  lunatic  never  had  acquired  an  indus- 
trial residence  in  the  parish  of  CriefTt.  that  so  far  from 
that  being  the  case,  it  was  shown  by  the  proof  led  by 
the  parties  to  the  original  process,  that  she  did  not  en- 
ter the  parish  of  Crieff  till  at  least  fourteen  days  after 
the  old  term  of  Martinmas  1823 ;  that  she  left  it  within 
three  years  thereafter ;  and  that  Duff's  industrial  resi- 
dence in  the  parish  of  Crieff  did  not  even  commence 
fourteen  days  after  the  old  terra  of  Martinmas  1 823 ;  for 
it  was  established  by  the  evidence  of  Margaret  Peddie» 
her  aunt,  that  she  lived  with  her  till  the  month  of  April 
following,  when  she  found  employment  in  the  parish, 
and  from  the  latter  date  only  could  her  industrial  resi- 
dence, therefore,  be  said  to  have  commenced ; — and 
they  accordingly  ^od^d^  1.  That  the  lunatic  not  hav- 
ing had  three  years'  industrial  residence  In  the  parish, 
no  claim  could  lie  against  the  parish  for  her  aliment : 
2.  That  the  lunatic  having  been  bom  in  the  parish  of 
Little  Dunkeld,  and  having  lived  nearly  twenty  years 
with  her  mother  in  the  parish  of  Fowlis- Wester,  and  it 
not  appearing  that  she  ever  had  three  years  industrial 
residence  in  any  other  parish,  Little  Dunkeld,  as  the 
parish  of  her  birth,  or  Fowlis- Wester,  as  that  of  her 
acquired  residence,  was  the  parish  bound  to  support 
her. 

The  Sheriff-substitute  pronounced  the  following  in- 
terlocutors : 

**  Perth,  l2ihJune  1840. — Having  advised  the  closed  record, 
finds  under  the  admitted  and  proved  circumstances,  in  regard  to 
the  residence  of  the  pauper  lunatic,  that  the  claim  for  her  sup- 
port rests  upon  the  parish  of  Crieff:  Therefore  decenis  against 
that  parish,  in  terms  of  the  concIudiQUS  of  the  supplementary 
summons ;  and,  under  the  whole  circumstances,  finds  no  expenses 
due,  with  the  exception  of  the  expense  of  extract,  for  which 
decerns,  and  assoilzies  the  parishes  called  under  the  original 
action." 

(Signed)        *'  Hugh  Bakclat.*' 

"  Nvie, — The  parish  of  parentage  and  of  birth  can  only  be 
had  recourse  to  fiiilitig  the  pauper  having  obtained  any  settle- 
ment for  herself  by  the  necessary  industrial  residence.  There 
is  no  evidence  that  the  father  of  Margaret  Duff  had  acquired 
any  legal  settlement  in  the  parish  of  Little  Dunkeld,  and  so 
there  is  nothing,  save  the  birth,  to  fix  the  liability  on  that  parish. 
The  conneciiou  between  that  parish  and  the  child  ceased  im- 
mediately after  the  birth.  The  revival  of  it,  by  residence  in 
1820,  WBs  too  brief  to  affect  the  claim. 

**  Residence  during  pupillarity  cannot  be  held  an  industrial 
residence;  and,  after  the  period  at  which  Margaret  Duff  entered 
on  service  in  1818,  she  does  not  appear  at  any  one  time  to  have 
been  longer  resident  in  the  parish  of  Fowlis- Wester  than  one 
yenr,  or  one  year  and  six  months;  or  in  all,  was  she  resident 
in  that  parish,  as  a  servant,  for  a  period  longer  than  two  years, 
or  two  years  and  a-bulf. 

**  The  last  settlement  of  the  pauper,  of  course,  relieves  all 
former  parishes  where  prior  settlements  may  have  been  obtained. 
Now,  it  is  admitted  that,  from  Martinmas  1823,  or  within  ten 
days  thereafter,  until  Martinmas  1826,  the  now  pauper  was  con- 
tinually in  service  within  the  parish  of  Crieff.  The  only  ob- 
jections to  this  period  being  reckoned  as  complete,  are,  first,  the 
discount  of  the  ten  days  said  to  have  occurred  after  the  term  of 
Martinmas  1823,  before  she  went  to  reside  with  her  aunt  at 
Crieff.  But  this  space  is  so  very  trivial,  in  relation  to  the  term 
of  three  years,  that  it  cannot  be  permitted-  to  destroy  the  legal 
eflect  of  such  residence,  any  more  than  the  absence  for  a  like 
number  of  days  would  destroy  the  settlement  of  any  person, 
occurring  such  absence  during  the  currency  of  the  term.  Duff's 
industrial  connection  with  the  previous  parish  clearly  ceased 
with  the  term  of  her  engagement  of  service.  It  is  next  said, 
that  her  residence  with  her  aunt  in  Crieff  ought  not  to  count. 
Tbera  is  no  evidence  or  admission  as  to  how  she  was  occupied 
during  that  period;  but  the  clear  presumption,  in  the  absence  of 


proof,  is,  that  she  supported  herself.  There  b  also  a  preTioiis 
peiiod  of  several  months  in  1818-19,  when  Doff  also  resided 
with  her  aunt  in  Crieff,  which,  reckoned  with  the  other  apaoe^ 
renders  her  residence  upward*  of  three  years  in  the  same  pa- 
rish. 

«*  Thus  it  appears  that  Duff,  after  being  able  to  support  her- 
self, resided  for  the  longest  space  of  time,  either  as  a  whole  or 
taken  continuously,  in  the  parish  of  Crieff,  and  that  ehortly  be- 
fore her  becoming  unable  longer  to  earn  her  sastenauee  she  was 
three  years  at  least,  all  but  ten  days,  resident  oontianoualy  in 
that  parish,  and  therefore  little  doubt  remains  that  on  that  parish 
rests  the'burden  of  her  future  support." 

'*  Perth,  29th  January  1841. — Having  resumed  consideration 
of  the  process,  with  reclaiming  petition  on  the  merits  and  an- 
swers thereto,  as  also  petitions  for  expenses,  refuses  the  prayers 
of  the  said  petitions;  adheres  to  the  judgment  reclaimed  against, 
and  decerns."  (Signed)        "  Hdoh  Barclay." 

**  Note The  question  is  not  without  difficulty,  but  further 

deliberation  has  only  confirmed  the  Sheriff-substitute  in  his  first 
opinion.  The  parish  of  Crieff  cannot  arrogate  to  itself  the 
benefit  of  alone  being  in  the  condition  of  those  struggling  to 
avoid  loss.  In  this  all  the  other  parishes  in  the  field  are  in  pre- 
cise equality,  and  in  whichever  way  the  decision  may  ultimately 
be  given,  to  none  of  them  can  it  bring  gain. 

"  It  is  now  fixed  law,  that  the  parish  of  the  pauper's  birth  is 
only  liable  for  his  support  in  default  of  his  having  obtained  for 
himself  a  settlement  in  some  other  parish.  The  hability,  there- 
fore, rests  between  the  parishes  of  Fowlis- Wester  and  Crieff. 

*'  With  regard  to  Fowlis- Wester,  there  is  a  legal  doubt  whe- 
ther a  child's  settlement  follows  that  of  the  widowed  mother, 
and  another  doubt  exists  as  to  a  pupil  being  capacitated  to  ob- 
tain a  settlement.  The  residence  in  Crieff  parish  being  poste- 
rior to  that  in  the  parish  of  Fowlis- Wester,  if  sustained,  cancels 
any  ckim  which  might  have  otherwise  existed  against  the  last- 
named  parish. 

*'  It  is  not  disputed,  that  if  the  three  years'  reddence,  be- 
tween 1823  and  1826  in  the  parish  of  Crieff  be  held  complete, 
then  the  claim  against  that  parish  is  clear.  The  escape  from 
liability  is  founded  on  the  discount  of  ten  or  fourteen  days  at 
the  commencement  of  that  period.  The  proof  is  not  very  clear 
as  to  the  number  of  days,  or  indeed  if  there  were  any.  And  it 
rather  appears  that  the  residence  at  Fowlis- Wester  ceased  ois 
the  very  term  day ;  and  there  is  no  proof  as  to  where  the  aer- 
▼ant  resided  if  it  were  not  with  her  aunt,  where  she  was  found 
immediately  after.  Indeed,  the  ten  or  fourteen  days  may  be 
accounted  for  by  a  discrepancy  in  reckoning  the  term  day  ac- 
cording to  the  different  styles,  still  too  much  in  observance  in 
rural  districts.  But  supposing  that  the  omission  of  these  few 
days  are  proved  as  awanting  to  complete  the  precise  and  full 
space  of  three  times  365  days,  the  question  remains,  whether  in 
law,  the  omission  is  sufficient  to  destroy  the  qualification  of  a 
three  years'  residence  ?  There  b  not  an  exact  analogy  between 
the  Statutes  introducing  prescription  Into  our  law,  and  those  on 
which  is  founded  legal  settlement.  In  the  firsi  place,  the  lapse 
of  time  is  alone  sufficient  to  let  in  the  force  of  the  pneseriptive 
Statutes — time  admits  of  no  construction  or  modification,  bat 
is  absolute  and  unbending  in  its  character ;  whereas,  what  con- 
stitutes residence  and  domicile  are  questions  admitting  of  much 
latitude  of  construction  and  qualification.  But,  in  the  second 
place,  the  law  of  prescription  is  designed  to  liwtit  rights  and  to 
deprive  creditors  of  important  privileges  otherwise  in  ace(»rdancc 
with  the  principles  of  justice,  and  so  must  receive  the  atiictest 
possible  construction,  and  narrowest  application.  Whereas  the 
law  of  settlement  is  one  of  privilege,  founded  on  the  law  of  be- 
nevolence, and  is  therefore  entitled  to  a  free  constrnetion  and  a 
libersl  application. 

**  The  parish  of  Crieff  does  not  dispute  that,  had  the  interval 
of  days  occurred  during  the  currency  of  the  three  yeara*  resi- 
dence, it  would  have  had  no  effect  whatever  in  prevrnting  that 
residence  being  held  complete.  Now  it  is  not  easy  to  pereeive 
how  the  same  number  of  days  at  the  beginning,  afker  the  con- 
nection was  loosed  with  another  parish,  or  at  the  termination 
before  any  bond  was  created  with  a  new  parish^  should  have 
the  effect  totally  to  destroy  the  otherwise  entire  term  of  resi- 
dence. In  common  language,  and  to  all  perposes,  the  person 
and  the  public  were  entitled  to  say,  that  bis  rsaidencf  had  been 
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for  three  yeera  in  such  parish.  The  parish  of  Crieif  ask  if  ten 
or  four  teen  days  destroy  not  the  period  of  settlement  as  com- 
pleted, may  not  a  month,  or  any  other  larger  portion  of  time,  be 
disregarded  with  equal  propriety  ?  But  the  question  may  have 
its  answer  by  propounding  the  opposite  question,  whether  a  day 
short  of  the  legal  space,  or  an  hour,  nay,  even  so  many  minutes, 
may  not,  on  the  same  principle,  be  reckoned  as  destructive  of  the 
full  and  unyielding  requirements  of  the  law  ? 

"  But,  supposing  it  possible  that  the  parish  of  Crieff  should 
be  held  correct  on  the  first  point,  the  Sheriff-substitute  is  con- 
firmed in  his  opinion  that  they  are  bound  to  complete  the  four 
months*  residenee  in  1818-19,  notwithstanding  it  occurred  more 
than  three  years  before  the  principal  residence  in  1823.  It  is 
admitted,  that  a  pauper  may  be  away  many  months  from  a  pa- 
rish and  yet  keep  up  his  settlement  therein,  unless  he  meantime 
acquires  a  settlement  in  another.  Any  single  furnishing,  if 
within  three  years  from  its  precursor,  keeps  up  the  continuity 
of  a  merchant's  account,  and  prevents  the  application  of  pre- 
acription,  and  so  carries  it  on  for  time  indefinite.  Something  like 
this  may  have  place  in  the  law  of  settlement.  Suppose  a  person 
who,  from  the  nature  of  his  avocations  (like  that  of  the  party 
-in  the  case  of  Dalmellington),  goes  from  parish  to  parish,  and 
remains  in  none  at  any  time  more  than  a  few  months,  it  is 
thought  that,  in  the  event  of  the  party  descending  into  the  ranks 
of  pauperism,  his  settlement  would  be  ascertained  by  finding 
where  the  reckoning  of  the  fractions  of  residence  gives  the  last 
period  of  three  years,  however  dislocated  and  long  may  have 
been  the  intervals  between.  The  law  does  not  require,  but 
disclaims  continuity.  It  usea  the  words,  *  common  resort,'  and 
'  most  haunted  during  the  Uut  three  year»,*  Assuredly  the  on- 
fortunate  lunatic,  from  the  time  she  was  able  to  support  herself, 
haunted  most  the  parish  of  Crieff. 

*'  The  question  was  one  of  difficulty*  All  (he  parties  are  on 
a  par  as  to  interest,  and  are  in  the  management  of  public  moneys. 
The  case  has  all  along  been  conducted  much  in  the  spirit  of  an 
amicable  suit,  so  that  the  Sheriff-substitute  scarcely  thinks  those 
parishes  who  are  so  fortunate  as  to  escape,  are  serious  in  asking 
their  costs." 

These  judgments  having  been  affirmed  by  the  She* 
riff,  an  advocation  was  brought,  in  which  the  Lord  Or- 
dinary, upon  an  offer  made  by  the  parish  of  Crieff  to 
prove  that  the  pauper  was  in  the  parish  of  Fowlis- 
Westerfor  fourteen  days  after  Martinmas  1823  (old 
style),  allowed  the  parish  to  lead  additional  proof, 
which  was  accordingly  adduced. 

Thereafler  the  Lord  Ordinary  pronounced  the  fol- 
lowing interlocutor : 

*<  I9th  March  1842._The  Lord  Ordinary  having  heard  par- 
ties,  and  considered  the  process,  advocates  the  cause;  recals 
the  interlocutors  complained  of :  Finds  that  the  proof  establishes 
that  Fowlis- Wester  is  the  parish  of  the  settlement  of  the  pauper 
in  question:  Therefore,  on  this  ground,  partly  of  fact  and 
partly  of  law,  finds  that  this  is  the  parish  that  is  liable  for  her 
maintenance,  and  decerns  accordingly :  Finds  this  parish  liable 
in  expenses ;  appoints  an  account  thereof  to  be  given  in,  and 
when  lodged,  remits  the  same  to  the  auditor  to  tax  and  to 
report. 

**  Note There  are  some  points  of  difficulty  here,  as  to  which 

the  Lord  Ordinary  has  so  little  confidence  in  the  view  he  has 
taken,  that  he  ventures  upon  a  judgment  chiefly  as  the  easiest 
mode  of  bringing  the  case  under  the  notice  of  the  Court. 

'*  He  is  of  opinion  that  Crieff  is  not  liable,  simply  because 
the  full  period  of  three  years'  residence  is  not  made  out.  It  is 
proved  (and,  indeed,  almost  admitted)  that  about  fourteen  days 
are  wanting.  It  is  argued,  and  the  Sheriff  decided,  that  the 
residence  (that  is,  the  statutory  haunting  and  retorting)  for 
tliree  years  need  not  be  so  unbroken  as  that  the  want  of  a  fort- 
night will  destroy  it.  The  Lord  Ordinary  agrees  in  this,  if  it 
be  applied  to  any  period  during  the  ewrreneg  of  the  three  years ; 
for,  though  the  residence  must  be  continuous,  it  need  not  be 
constant ;  but,  before  it  can  be  deemed  either  the  one  or  the 
other,  U  muU  have  begun.  Here  the  defective  fortnight  was  at 
the  commencement  of  the  three  years.  In  other  words,  giving 
the  pauper  credit  for  all  occatiooal  absences  daring  the  three 


years,  she  was  only  two  yeai^  eleven  months  and  a  fortnight  in 
the  parish.  If  this  is  to  be  counted  as  three  years,  the  Court 
will  next  be  asked  to  disregard  the  want  of  three  weeks,  or  of 
four,  or  of  three  or  four  mouths.  The  Lord  Ordinary  is  for 
adhering  firmly  to  the  rule,  insomuch  that  his  decision  would 
have  been  the  same  though  it  had  been  but  a  vingle  day  that 
was  wanting.  It  it  true  that,  during  this  fortnight,  the  pauper 
was  preparing  and  intended  to  go  to  Crieff;  but  she  did  not  ae- 
tually  go  till  the  fortnight  was  done;  and,  if  the  want  of  any 
portion  of  the  full  time  is  to  be  overlooked  in  consideration  of 
the  reason*  why  it  was  not  completed,  then  a  new  element  of 
confusion  muy  be  introduced  into  every  case. 

'*  If  the  Lord  Ordinary  be  incorrect  in  this  view,  his  inter- 
locutor is  wrong,  and  Crieff  is  clearly  the  parish  that  is  liable. 

'*  If  Crieff  be  dincarded,  the  competition  for  escaping  the 
burden  is  between  Fowlis- Wester  and  Little  Dunkeld. 

**  Dunkeld  was  the  parish  of  the  birth,  and  this  single  fact 
fixes  the  liability  oh  this  parish,  provided  this  liability  Was  not 
taken  off  by  a  subsequent  settlement  acquired  in  Fowlis- Wester. 
The  Lord  Ordinary  rather  thinks  that  such  a  settlement  was 
acquired. 

'*  But  he  thinks  so  solely  in  consequence  of  the  residence  of 
the  pauper*s  mother  in  that  parish.  The  facts  here  are,  that 
the  father  died  in  Little  Dunkeld  when  the  panper  was  an  in* 
fant,  and  it  is  said  indeed,  but  not  proved,  bfclore  she  was  born, 
in  September  1804:  That  the  widowed  mother  went  to  Powlis- 
Wester  aboot  Whitsunday  1805,  taking  the  child  with  her;  and 
that  she  lived  there  industriously  till  Martinmas,  or  at  least  till 
Whitnur.day  1818. 

**  If  a  widowed  mother  can  in  law  acquire  a  settlement  for 
her  children,  this  unbroken  residence  of  about  thirteen  years 
gave  the  pauper  a  settlement  in  Fowlis- Wester. 

"  But  it  is  denied  that  a  lawjkl  mother  eon  acquire  a  tetth' 
ment  for  her  child;  and,  if  this  be  law,  the  Lord  Ordinary  is 
wrong  again,  and  the  pauper  mnst  recur  to  the  parish  of  her 
birth.  But  he  does  not  hold  this  to  be  the  law.  There  are 
decisions  which  are  apparently  contradictory,  and  the  most  im- 
portant case  is  reported  different  ways.  (See  case  of  Colding- 
hame,  as  reported  by  Tait,  in  Vol.  V.,  p.  539  of  Brown's  Sup- 
plement, and  in  Morrison,  p.  10,582.)  But  the  Lord  Ordinary 
thinks  that  the  weight  of  authority,  and  still  more  of  princi- 
ple, is,  that  the  surviving  mother,  whose  fortunes  the  children 
follow,  and  whose  industry  benefits  the  parish  she  resorts  to, 
procures  a  settlement  not  only  for  herself  but  for  her  young  off- 
spring. If  it  do  not,  then  a  mother,  who  had  maintained  her- 
self and  a  bed*rid  child  by  her  own  industry  in  one  parish  for 
fifty  years,  would  not  have  a  settlement  there  for  her  helpless 
child  at  her  death,  but  It  must  have  recourse  on  the  parish 
where  it  was  born,  but  from  which  it  removed  half  a  century 
before — a  result  against  which  principle  seems  to  revolt.  If  the 
residence  of  the  mother  cannot  confer  a  settlement  in  Fowlis- 
Wester  on  the  daughter,  the  Lord  Ordinary  does  not  think  that 
a  settlement  was  acquired  in  that  parish  by  the  daughter  herself, 
because,  putting  all  her  detached  hauntings  and  resortings  there 
together,  they  do  not  amount  to  three  years  of  sufficient  conti- 
nuity. But  here  another  point  arises:  A  pupil  cannot  acquire 
a  settlement  by  residence,  that  is,  the  years  of  pupillarity  must 
be  deducted.  But  do  these  years  end  in  a  female  at  fourteen 
or  at  twelve?  There  is  no  authority,  quoad  hoc,  either  way. 
The  Lord  Ordinary  sees  no  reason  for  not  adhering  to  the  or- 
dinary period  of  twelve;  and  if  this  be  the  legal  rule,  this 
pauper  ceased  to  be  a  pupil  In  September  1816,  and  a  consi- 
derable addition  is  made  to  the  period  of  her  industrial  residence 
in  this  parish.  But  even  with  this  help,  the  three  years  are  not 
easily  made  out.  If  fourteen  is  to  be  held  the  period,  these 
years  are  certainly  not  made  out." 

The  parish  of  Fowlis- Wester  reclaimed,  praying  the 
Court 

"  to  recal  the  said  interlocutor,  to  adhere  to  the  interlocutor  of 
the  Sheriff  complained  of,  and  to  find  the  advocators  liable  in 
expenses  to  the  respondents;  or  to  do  otherwise  in  the  pre- 
mises as  to  your  Lordships  shall  seem  proper.'* 

At  advising  the  reclaimers  argued — 
That  if  the  lapse  of  the  fourteen  days  had  occurred  during  the 
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running  of  the  three  years,  or  at  tbe  end,  it  would  not  haTe 
signified,  as  in  the  case  of  Dalmellington,  and  consequently  that 
it  was  of  no  consequence  that  tbe  lapse  was  at  the  commence- 
ment ;  because  in  either  case,  it  was  clear  that  that  parish, 
where  the  residence  of  the  three  years  occurred,  less  the  four- 
teen days,  formed  the  common  haunt  and  resort  of  the  pauper 
during  that  time.  All  that  was  wanted  was  to  make  out  tbe 
common  haunt  and  resort  for  a  period  corresponding  as  nearly 
as  posMble  to  the  three  years.  The  Statutes  1579,  c.  74, 
1672,  c.  18,  Act  of  Privy  Council,  29th  August  1693,  con- 
nected  with  this  branch  of  the  law,  w*;re  extremely  vague  and 
even  contradictory  as  to  the  amount  and  quality  of  residence; 
and  though  custom  had  apparently  fixed  a  settlement  after  a 
period  of  three  years'  residence,  that  period  did  not  require  to 
run  de  momenta  in  momentum  ;  for  it  was  sufficient,  if  continuous, 
though  there  might  be  considerable  intervals  in  the  course  of 
it.  The  principle  of  settlement  was,  that  that  parish  was  liable 
where  tbe  three  years  occurred,  because  it  had,  more  than  any 
other  parish,  benefited  by  the  residence  of  the  party.  Such  was 
tbe  principle  of  all  the  authorities.. — See  Dunlop  on  Poor-laws. 
And  farther,  that  that  period  afforded  evidence  of  the  common 
haunt  and  resort.  In  this  case  these  elements  conspired  ;  and 
accordingly,  as  lapses  need  not  be  taken  into  account  where 
they  occurred  at  the  end  or  during  the  period,  it  did  not  affect 
the  principle  that  the  lapse  was  at  the  beginning.  The  case 
which  was  relied  on  by  the  respondents  (parish  of  Hatton,  M. 
10,574),  was  quite  a  peculiar  one,  and  not  at  all  applicable,  as 
the  lapse  was,  besides,  far  greater.  Analogies  might  be  taken 
from  prescription. 

Lord  Justice-  Clerk. — The  analogous  case  is  not  prescription. 
It  should  rather  be  any  case  of  cessation,  as  in  working  a  coal 
field. 

Lord  Moncreiff, — But  the  analogous  case  here  would  be  one 
which  had  had  a  beginning. 

jRutherfurd In  regard  to  what  was  said,  that  the  period  had 

not  commenced,  the  circumstances  disclosed  in  the  proof  should 
be  taken  into  account,  as  showing  that  this  party,  though  in 
Perth  immediately  before  going  to  Crieff  for  these  fourteen 
days,  must  be  understood  as  being  in  Perth  merely  for  a  tem- 
porary purpose,  and  that  she  intended  going  to  Crieff  after  sell- 
ing her  furniture. 

Lord  Moncreiff. — Have  you  any  other  evidence  that  she  in- 
tended going  to  Crieff,  than  tbe  fact  that  she  did  go  ? 

Dund€u. — We  say  that  the  proof  shows  that. 

Lord  Justice'  Clerk, — The  difficulty  which  the  Court  feels 
IS,  that  supposing  she  bad  not  sold  her  furniture  in  Perth,  quO' 
modo  constat  that  she  would  not  have  remained  in  Perth  ? 

Dundas. — Had  she  been  unable  to  sell  the  furniture  then,  the 
might  have  remained ;  but  having  sold  it,  and  then  leaving  Perth, 
that  shows  that  she  was  only  there  for  a  temporary  purpose, 
and  it  was  very  natural  for  her  to  go,  and  to  have  intended  to 
have  gone,  to  her  aunt's  at  Crieff,  as  she  had  no  other  place 
properly  to  go  to. 

The  Court  gave  their  opinions  without  calling  on 
the  counsel  for  the  respondents. 

Lord  Medwyn  could  not  take  the  alleged  intention  of  going 
to  Crieff  into  account ;  for  tbe  parish  of  Crieff  was  entitled 
to  ask — Did  she  come  there?  Now  the  fact  was  she  had  not 
done  so  in  such  a  way  as  to  complete  the  three  years.  Lapses 
might  not  be  taken  into  view  during  the  currency  of  the  years 
of  settlement,  where  the  commencement  of  the  time  is  first 
settled,  but  here  the  commencement  of  the  three  years  was  want- 
ing. As  to  intention,  it  is  just  as  natural  to  suppose  that  she  did 
not  intend  to  go  to  Crieff  as  that  she  did.  His  Lordship  con- 
curred with  tbe  Lord  Ordinary. 

Lord  Moncreiff. — I  do  not  see  what  else  we  can  do  than 
adhere  to  the  interlocutor.  There  is  here  no  doubt  of  the 
facts.  They  are  admitted  ;  and  it  is  clear  that  fourteen  days  are 
wanting  of  the  years  of  settlement  in  the  parish  of  Crieff.  Then 
we  see  how  she  was  engaged  in  Perth  selling  her  furniture, 
and  it  was  said  she  was  there  with  the  intention  of  going  to 
Crieff.'  But  intention  is  nothing;  and  we  have  nothing  to  go 
on  for  her  intention.  Prescription  was  talked  of  as  affording 
aq  analogy, — but  that  affords  none  to  my  mind.  Domicile  is 
mare  nearly  analogous,  and  yet  scarcely  so ;  for  in  a  question 


of  domicile  you  always  have  some  fixed  point  to  start  from  as 
commencing  the  domicile ;  and  it  is  after  that  that  questions 
arise  as  to  the  domicile  being  changed  or  not,  from  moving 
about.  Here  we  have  no  proper  beginning  to  found  on,  so 
as  to  suit  the  reclaimer :  and  the  facts  indisputably  show  that 
there  are  not  the  three  years  requisite  to  constitute  a  settlement 
in  the  parish  of  Crieff.  I  concur  with  the  Lord  Ordinary  as  to 
Crieff  not  being  liable. 

Lord  Justice-  Clerk. — I  concur  with  your  Lordships.  There 
is  here  no  dispute  as  to  the  fiicts,  nor  as  to  the  rule  that  three 
years  are  required  to  constitute  a  settlement.  If  that  be  tbe 
rule,  which  is  admitted,  then  if  we  relax  it,  we  are  altering  the 
law,  which  we  cannot  do ;  and  the  necessary  period  has  not 
run  to  fix  the  liability  on  Crieff.  Intention  cannot  be  taken 
into  view,  for  we  have  not  sufficient  facts  to  go  on  ;  and  it  rs 
irrelevant,  besides,  to  plead,  as  against  the  parish  of  Crieff, 
that  the  intention  of  the  lunatic  was  to  go  there  at  the  begin- 
ning of  November  instead  of  the  end  of  it,-^whi]e  the  fact  in 
evidence  is  the  reverse.  Tbe  reclaimers  are  bound  to  make 
out  tbe  three  years  in  the  parish  of  Crieff.  I  give  no  opinion  aa 
to  what  effect  might  follow  if  the  fourteen  days*  lapse  had  oc- 
curred at  tbe  end  of  the  three  years,  and  not  at  the  begin- 
ning. 

Lord  Meadowbank  absent. 

The  reclaimers  then  proposed  to  open  their  case  as 
against  the  parish  of  Little  Dunkeld,  and  to  render 
them  liable,  now  that  the  parish  of  Crieff  had  been 
assoilzied.     But  it  was  objected  to  by 

Dean  of  Faculty,  for  Little  Dunkeld,  who  contended  that  tbe 
reclaiming  note  of  the  parish  of  Fowlis- Wester  was  not  so  worded 
as  to  bring  them  into  the  discussion.  There  was  no  express 
craving  in  it  as  against  the 'parish  of  Little  Dunkeld. 

Rutherfurd  and  J)undas  explained,  that  the  two  parishes 
joined  issue  with  the  reclaimer,  and  were  heard  before  the  Lord 
Ordinary  on  their  respective  cases :  but  his  Lordship  had  re- 
parated  the  discussion  into  one,  and  heard  parties  as  to  the  lia- 
bility of  Crieff.  Thereafter  he  found  Fowlis- Wester  liable. 
There  was,  however,  no  Intention  of  dropping  the  question 
of  liability  as  against  Little  Dunkeld ;  and  they  maintained,  that 
the  words  in  tbe  reclaiming  note,  "  or  to  do  otherwise/'  suffi- 
ciently brought  that  parish  now  into  the  discussion. 

Dean  of  Faculty  objected  to  that,  and  argued,  that  there 
should  have  been  a  special  craving  against  them,  if  it  had  been 
intended  still  to  insist  against  them. 

The  Court  stated  that  they  felt  very  considerable 
difficulty  on  the  point.  *  Lord  Medwyn  was  of  opinion 
that  the  parish  of  Little  Dunkeld  was  not  brought  into 
the  discussion  by  the  expression  ''  or  to  do  otherwise," 
in  the  reclaiming  note  ;  while  Lord  Moncreiff  rather 
thought,  in  the  circumstances,  that  it  was  enough.  The 
Lord  Justice- Clerk  considered  it  was  a  point  of  difii-. 
culty,  and  that  it  had  better  stand  over  till  the  authori- 
ties were  consulted. 

Lord  Moncreiff. — If  it  be  found  that  the  parish  of  Little 
Dunkeld  is  not  here,  the  decision  will  be  a  very  extraordinary 
one. 

Lord  Justice' Clerk — But  it  will  appear,  in  that  case,  that 
it  was  owing  to  the  nature  of  the  reclaiming  note  for  Crieff 
which  had  failed  to  bring  the  parish  of  Little  Dunkeld  into  the 
discussion. 

Lord  Meadowbank  absent. 

Of  this  date,  6th  July, 

RtUlierfurd^  for  Fowlis- Wester,  argued — 
That  the  parish  of  Little  Dunkeld  was  sufficiently  brought  into 
the  discussion  by  tbe  first  part  of  the  reclaioiing  note,  in  which 
the  reclaimers  prayed  their  Lordships  to  recal  the  interlocutor 
of  the  Lord  Ordinary;  because  if  that  were  recalled,  which 
would  satisfy  Fowlis- Wester  in  this  part  of  the  case,  it  would 
open  the  discussion  as  against  Little  Dunkeld.  He  admitted 
that  they  could  not  bring  them  into  the  disctission  by  the  words 
"  or  to  do  otherwise"  alone. 
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NeaveSf  for  Little  Dunkeld,  maintained-^ 
That  the  argument  now  used  for  the  other  party  was  not  sound, 
as  if  so,  a  reclaiming  note  merely  praying  for  the  recal  of  an  in- 
terlocutor would  be  sufficient.  But  that  was  not  enough  ;  and 
it  was  necessary  that,  besides  praying  for  recal,  there  should  be 
an  express  craving  of  some  special  sort,  else  there  would  be  no 
means  of  practically  applying  the  recal.  It  was  clear  from  the 
case  of  Grainger,  3l8t  May  1833,  that  his  clients  could  not  be 
brought  into  the  discussion  through  the  words  '*  or  to  do  other- 
wise/* in  the  reclaiming  note. 

Lord  Medioyn — The  expression  "  or  to  do  otherwise*'  is  not 
sufficient.  It  is  in  the  first  part  of  the  prayer  the  point  must 
lie. 

Lord  Justice- Clerk  assented  to  this. 

Lord  Moncreiff, — May  you  not  connect  the  expression  "  re- 
cil*'  with  "do  otherwise,"  since  the  other  parish  is  out  of 
Court? 

Afler  some  further  discussion,  the  Court  appeared 
desirous  of  hearing  what  the  parish  of  Monzievaird  bad 
to  say ;  but  on  an  intimation  from  the  bar  that  the 
parish  of  Little  Dunkeld  had  no  interest  now  to  bring 
that  parish  into  the  field,  their  Lordships  proceeded 
to  dispose  of  the  case. 

Lord  Justice-  Clerk  said,  I  cannot  now  hold  that  the  expres- 
sion "  or  to  do  otherwise"  is  sufficient  for  the  question.  I  had 
been  inclined  originally  to  think  differently.  But  the  question, 
as  it  now  strikes  me,  is,  whether  the  first  part  of  the  reclaiming 
note  is  sufficient  for  the  purpose? — vis.,  the  words  "  to  recal 
the  said  interlocutor  ;'*  and  whether  cbe  reclaimers  have  at  all 
limited  themselves  in  the  after  part  of  the  prayer  by  any  thing 
they  have  said  in  it  ?  It  is  no  doubt  said  **  to  adhere,"  but  we 
have  not  the  words  "  in  so  far  as,"  or  the  word  **  and**  prece- 
ceding  the  expression  *'  adhere."  Had  these  expressions  oc- 
curred, then  undoubtedly  the  reclaimers  would  have  limited 
themselves  in  the  way  and  mode  as  to  which  they  wished  the 
recal  to  be  applied.  But  these  limiting  expressions  do  not  oc- 
cur in  the  primary  and  substantive  part  of  the  reclaiming  note. 
Now,  in  this  view,  I  do  not  think  we  can  hold  that  the  dis- 
cussion as  to  Little  Dunkeld  is  to  be  stopped ;  because,  since 
Crieff  is  out  of  the  question,  the  liability  of  Little  Dunkeld  re- 
mains to  be  disposed  of  as  between  it  and  Fowlis- Wester — if 
you  atteud  to  the  interlocutor  of  the  Sheriff.  It  was  said  that 
a  reclaiming  note  merely  to  recal  a  judgment  would  not  be 
competent,  as  wanting  a  practical  application  ;  but  I  am 
not  sure  of  that.  I  do  not  know  that  it  would  not  do.  For 
supposing  such  a  reclaiming  note  were  to  occur,  might  the  re- 
claimer not  then  say,  that  if  the  recal  were  sustained,  he  in- 
tended to  move  for  the  practical  application,  such  as  should 
comport  with  the  shape  of  the  case  ?  I  see  no  precedent  at 
present  against  that,  and  I  give  no  opinion.  In  this  case  I 
think  it  is  very  difficult  to  say  that  the  discussion  as  to  Little 
Dunkeld  shall  be  shut  out.  I  felt  the  difficulty  yesterday  as 
to  allowing  it  to  proceed  under  the  terms  *'  or  to  do  otherwise," 
but  since  then  it  occurred  to  me  there  were  no  expressions  li- 
miting the  first  part  of  the  prayer ;  and  I  am  therefore  for  hear- 
ing what  little  Dunkeld  has  to  say. 

Lord  Medwyn  was  afraid  that  this  would  lead  to  loose  prac- 
tice. 

Lord  Justice'  Clerk. — I  do  not  think  so. 

Lord  Monereiff. — I  always  thought  the  discussion  open  under 
this  reclaiming  note ;  and  I  am  not  convinced  that,  in  the  8pe« 
cial  circumstances  of  the  case,  the  expression  *'  or  to  do  other- 
wise" would  not  open  up  the  discussion.  But  then  when  they 
are  connected  with  the  first  part  of  the  reclaiming  note,  I  am 
clear  the  discussion  is  open.  I  am  satisfied  it  will  lead  to  no 
loose  practice ;  and  we  are  not  deciding,  as  it  appears  to  roe» 
any  general  principle  of  law  or  form ;  for  this  is  a  very  special 
case. 

Lord  Justice'  Clerk, — It  is  on  the  special  circanutanoes  of  the 
case  that  I  go. 

Lord  Meadowbank  absent. 

The  case  was  argued  to-day  (I6th  July)  on  the 
merits;  between  Fowlis- Wester  and  Little  Dunkeld. 


The  mother  had  had  a  settlement  in  the  former  parish ; 
but  it  was  argued  that  an  illegitimate  child  did  not 
follow  the  settlement  of  its  mother,  but  that  of  its  fa- 
ther, and  that  the  parish  of  the  father  must  be  liable  : 
Dunlop's  Poors'  Law.  Ersk.,  Ivory's  Edit,  p.  212, 
Note.  No  case  had  been  decided  by  which  it  was 
held  that  the  settlement  of  the  mother  of  a  bastard 
ruled  that  of  the  child.  The  case  of  Coldinghame  was 
not  in  point,  and  no  distinction  was  there  drawn  be- 
tween the  children  of  the  first  and  second  marriage. 
See  case  of  Coldinghame,  M.  10,582.  Tait,  voce  Poor, 
Brown's  Supp.  It  was  maintained,  that  in  many  of 
the  cases  of  settlement,  no  distinction  was  drawn  as 
to  whether  the  child,  when  held  to  have  a  settlement, 
drew  it  from  the  settlement  of  the  father  or  of  the 
mother.  It  might  happen,  that  when  a  settlement  was 
fixed  as  apparently  derived  from  the  mother,  it  was  in 
reality  attributable  to  that  of  the  father,  who  had  de- 
ceased. 

Lord  Justice- Clerk It  was  of  no  consequence  how  the 

mother  came  to  have  a  settlement,  if  such  was  the  case.  If  she 
derived  it  by  marriage  from  the  husband,  still  it  was  a  settle- 
ment, and  available  for  all  purposes. 

Argued  for  Little  Dunkeld — That  this  was  a  shat 
point  since  the  case  of  Coldinghame,  in  which  the  ques- 
tion was  raised  and  fully  decided.  The  session  papers 
in  the  case  were  founded  on  as  proving  this,  and  that 
the  distinction  had  been  drawn  between  the  children 
of  the  first  marriage,  and  the  children  of  the  second. 

At  advising  of  this  date, 

Lord  Justice-  Clerk  said,  he  concurred  with  the  Lord  Ordi- 
nary  as  to  this  point.  He  held  it  to  be  proved,  from  looking 
into  the  session  papers,  that  the  present  question  was  raised 
and  decided  in  the  case  of  Coldinghame.  The  distinction  was 
taken  between  the  children  of  the  one  marriage  and  of  the 
other,  and  the  papers  were  drawn  by  the  ablest  men  of  the 
days  so  that  it  was  not  likely  it  had  escaped  observation. 
But,  even  had  the  point  not  been  settled  in  the  case  of  Cold- 
inghame, his  Lordship  could  not  see  how  the  connection  be- 
tween an  illegitimate  child  and  its  mother  was  less  strong  than 
the  connection  of  legitimate  children  and  their  father.  It  was 
a  right  arising  to  the  child  in  both  cases  from  the  settlement 
of  the  parents.  In  the  case  of  the  mother,  where  she  bad 
had  an  industrial  residence,  it  might  have  been  a  very  valu- 
able and  beneficial  one  to  the  parish,  and  she  might  have  been 
a  contributor  to  the  poors*  rates ;  and  in  that  case  it  would 
seem  clear,  that  the  child  had  a  right  through  the  mother. 
And  how  could  it  be  said,  in  these  circumstances,  that  the  child 
should  go  back  to  the  parish  of  the  birth?  That  might  be  a 
most  difficult  thing  for  the  child,  in  many  cases,  to  ascertain, 
and  in  some  cases  impossible.  Witness  the  case  decided  last 
year,  as  to  whether  a  certain  muir  was  in  one  parish  or  another, 
which  gave  rise  to  a  great  deal  of  difficulty  ;~and  just  consider 
the  difficulty  there  might  be  on  the  pauper  ascertaining  the 
point  This  was  an  illustration  of  the  hardship ;  and  his  Lordship 
stated  his  concurrence  with  the  views  of  the  Lord  Oidiuary  on 
this  part  of  the  case. 

Lord  Monereiff,--!  am  inclined  to  hold  the  same  opinion, 
but  chiefly  so  from  the  case  of  Coldinghame,  where  the  point 
does  appear  to  have  been  raised  and  settled.  I  can  scarcely  say 
I  bold  there  is  the  same  reason  for  cases  of  settlement  between 
illegidmate  and  legitimate  children.  It  may  be  a  very  expe- 
dient rule  that  there  should  be  no  distinction,  and  that  the  set- 
tlement of  both  should  be  ruled  in  the  same  way ;  but  accord- 
ing to  law,  a  bastard  child  has  no  father ;  and  therefore  the 
principle  will  not  hold  in  law,  however  expedient  it  might  be 
otherwise.  I  am  inclined  to  think  this  a  very  nice  question  ; 
and  had  it  not  been  for  the  case  of  Coldinghame,  I  would  have 
required  more  time  for  consideration ;  but  I  think  that  that  case 
must  rule  the  present. 

Lord  Medwi/n.^l  have  long  considered  this  point,  which '!i 
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attended  with  diflUcolty;  bur  I  hold  the  residence  and  settle- 
nent  of  the  mother  to  be  sufficient.  It  is  therefore  unnecessary 
to  say  more. 

Dean  of  Faculty  craved  absolvitor  for  Little  Dun- 
keld,  and  also  additional  expenses. 

This  was  opposed,  so  far  as  expenses  were  concerned, 
on  the  ground  that  each  parish,  being  litigants  de  damno 
evitando^  should  bear  its  own  expenses. 

Lord  Monereiff. — If  we  have  traced  this  point  to  principle  long 
ago  decided,  the  question  should  not  have  been  raised,  and  in 
that  case,  Little  Dunkeld  would  have  been  saved  the  process. 
But  it  has  been  sought  to  render  that  parish  liable;  and  the 
unsuccessful  party  ought  certainly  to  pay  expenses. 

Lord  Justice- CUrh,--^\  believe  the  rule  is,  that  the  unsuc- 
cessful parish  always  pays  ezpensci. 

Lord  Meadowbank  absent. 

The  Court 
"  Adhere  to  the  findings  in  the  interlocutor  complained  of: 
Assoilzie  the  heritors  of  Crieff  and  of  Little  Dunkeld  from  the 
conclusions  of  the  original  action,  and  decern :  Of  new  find  the 
heritors  of  Fowlis- Wester  liable  in  the  expenses  incurred  by  the 
heritors  of  the  two  other  parishes,  both  in  the  Inferior  Court 
and  in  this  Court ;  allow  the  accounts,"  &c. 

Lord  Ordinary,  Cockburn For  Fowlis-  Wester,  Rutberfurd, 

O.  Dundas;  Dundas  and  Wilson,  W.S.,  Agents — For  Little 
Dunkeld,  Dean  of  Faculty  (Wood).  Neaves ;  A.  M*Neill,W.S., 

Agent For  Crieff,  Solicitor-General  (M*Neill),  Paiton;  Mur- 

ray  and  Logan,  W.S.,  Agents,—!!.  Clerk — [G.D.F.] 
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mh  July  1842. 

Second  Division (G.  D.  F.) 

-David  Creiqhton,  Advocatory  v,  Jabces 
M^Imtosh,  Respondent. 

Proof Oath  in  Reference — Construction — Process — //  is  not 

competent,  in  construing  an  oath  on  reference,  to  look  beyond 
its  contents  for  the  true  import  of  the  oath. 

The  respondent  had  brought  an  action  in  the  Sheriff 
Court  of  Perthshire  against  Creighton,  for  payment 
of  certain  work  on,  and  furnishings  to,  a  house  he  had 
executed  for  the  latter  according  to  contract,  and  also 
for  certain  extra  work  on  the  building.  The  case  re- 
sulted in  a  judgment,  by  which  the  Sheriff, 

'*  In  respect  that  the  defender,  by  his  said  minute,  deolines  any 
inspection  by  the  inspectors  formerly  named  by  the  parties  and 
the  Court,  and  states  that  he  will  not  allow  them  to  enter  his 
premises  for  such  a  purpose,  decerns  against  the  defender  as 
concluded  for;  finds  htm  liable  in  expenses,  of  which  allows  an 
account  to  be  lodged  and  taxed." 

(Signed)        "Hugh  Barclay." 

The  Lord  Ordinary  (in  an  advocation)  pronounced 
the  following  interlocutor,  from  which  the  circumstances 
of  the  case  are  sufficiently  apparent : 

*'3</  December  1841. — The  Lord  Ordinary  having  heard 
parties*  procurators,  and  made  avizandum,  and  having  since  con- 
sidered the  closed  record  and  whole  proceedings  in  the  Court 
below,  with  the  additional  notes  of  pleas  respectively  lodged  for 
the  parties  in  this  Court,  primo.  In  so  far  as  objection  has  been 
taken  to  the  competency  or  regularity  of  the  proceedings  in  re- 
spect of  their  supposed  incompatibility  with  the  terms  of  the 
original  summons,  Finds  that  the  advocator  is  barred,  personali 
exceptione,  from  insisting  therein,  inasmuch  as  the  course  of 
procedure  that  has  been  actually  followed  was  from  the  first 
consented  to  by  himself,  and  he  has  accordingly  been  a  concur- 
ring party  throughout  to  every  step  in  the  cause,  agsinst  the  re- 
gularity and  competency  of  which  the  said  objection  is  now  di- 
rocred,  and  which  it  would  have  a  tendency  to  upset,  were  it  to 
ho  Bustiiined  :  Finds,  moreover,  that  in  the  circumstances  of  the 
cdsc,  the  proceedings  to  which  the  advocator  was  thus  a  con- 


senting party,  are,  as  regards  the  matter  of  said  objectioD,  sub- 
stantially equivalent  to  an  amendment  of  the  libel,  and  that  the 
modification  thereby  effected  on  the  shape  of  the  action,  and  on 
the  course  of  procedure  to  be  followed  therein,  having  received 
the  sanction  as  well  of  the  Sheriff  as  of  the  pardes  before  the 
closing  of  the  record,  and  the  said  record  itself  having  been  ac- 
cordingly framed  on  this  footing,  without  any  reference  to  said 
objection,  it  would  still  be  open,  were  that  necessary  in  point 
of  form,  to  allow  the  amendment  which  has  thus  been  adopted 
and  given  eflTect  to  de  facto,  to  be  set  forth  and  engrafted  on  the 
record :  But,  separatim,  finds  that  the  summons,  so  far  at  least 
as  the  original  contract  between  the  parties  is  concerned,  and 
•o  far  also  as  regards  the  execution  of  a  considerable  quantity 
of  extra  or  additional  work,  as  constituting  generally  a  gjovrnd 
of  claim,  is  expressly  libelled  upon  the  said  contract  itself,  and 
upon  the  fact  that  said  extra  or  additional  work  had  actually 
been  executed,  and  this  without  reference,  prima  inttantia,  to 
any  after  award,  the  said  award  being  introduce<l  merely  as  re- 
gulating the  amount  of  allowance  which  fell  to  be  made  in  re- 
spect of  the  said  additional  work,  and  not  as  substantively,  still 
less  as  exclusively,  constituting  the  defender's  obligation  to  pay 
for  the  work  really  done ;  so  that  in  fair  construction,  upon  the 
face  of  (he  summons  itself,  there  is  substantially,  notwithstand- 
ing trivial  inaccuracies  of  expression,  enough,  independently  of 
the  award,  to  support  the  conclusion^  for  payment,  more  espe- 
cially where  the  parties  expressly  agreed  upon  the  record,  as 
they  did  here,  that  the  allowance  in  respect  of  the  additional 
work  performed,  with  any  relative  deduction  in  respect  of  work 
not  performed,  should  be  regulated  by  judicial  remit  in  the  pro- 
cess to  three  persons  of  skill,  two  to  be  mutually  named  by 
themselves,  and  one  by  the  Sheriff,  instead  of  by  the  award 
mentioned  in  the  summons,  which  both  expressly  agreed  to  aban- 
don  :  Therefore,  upon  the  whole  matter,  repels  the  said  objec- 
tion. Secundo,  Upon  the  merits,  finds  that  by  the  terms  of 
thtt  originnl  contract,  as  the  sarne  was  entered  into  between  the 
parties  under  the  written  missives  of  I3th  April  1825,  the  re- 
spondent, on  the  one  hand,  became  bound  to  furnish  the  car- 
penter work  of  the  advocator's  house  agreeably  to  a  certain  plan 
and  specifications  therein  referred  to,  and  the  advocator,  on  the 
other,  to  pay  therefor  the  slump  sum  of  £70  Sterling,  there 
being  no  bargain  between  the  parties  as  to  a  particular  rate  of 
charge  for  all  or  any  of  the  individual  items  composing  the  work, 
which  was  thus  to  be  paid  for  in  cumulo :  Finds,  that  by  said 
contract,  in  case  of  any  change  on  the  original  plan  before  the 
respondent's  portion  of  the  work  came  to  be  executed,  it  was 
agreed  that  *  whatever  additions  shall  be  made  shall  be  paid  in 
proportion,  and  reductions  the  same :  but  that  in  regiird  to  this 
stipulation  also,  in  the  absence  of  all  specification  of  any  parti- 
cular price  or  rate  of  charge  for  the  different  items  composing 
the  work  contracted  for  in  cumulo,  the  only  element  for  esti- 
mating the  respective  additions  and  reductions  in  question,  was 
a  general  comparison  of  the  total  amount  of  work  as  originally 
contracted  for,  with  the  total  amount  of  work  as  it  was  eventu- 
ally executed,  having  regard  to  the  original  specifications,  in  so 
far  as  these,  in  connection  with  the  slump  price  agreed  to  lie 
paid  for  the  work  as  at  first  contracted  for,  were  calculated  to 
throw  lighten  the  matter:  Finds,  that  before  the  respondent 
came  to  execute  the  work  contracted  for,  the  advocator  had  di- 
rected, or  at  all  events  had  sanctioned  such  changes  on  the  ori- 
ginal  plan  as  materially  to  alter  ihe  house  to  be  erected  in  the 
whole  of  its  dimensions,  and  more  especially  as  regards  the  re- 
spondent's department  of  the  work,  to  alter  in  a  great  measure 
the  dimensions  of  every  department,  the  carpenter  work  of  which 
he  had  contracted  to  execute:  Finds,  with  reference  to  this 
state  of  matters,  that  after  the  respondent  had  completed  the 
said  carpenter  work,  and  after  the  advocator  had  entered  into 
possession  of  the  finished  house,  without,  so  far  as  appears, 
having  taken  any  objection  to  the  manner  in  which  the  respon- 
dent bad  performed  his  task,  a  difference  arose  between  the  par- 
ties as  to  the  amount  of  the  balance  which  was  due  to  the  re- 
spondent, and  various  attempts,  as  well  extrajudicial  as  judicial, 
having  been  ineffectually  made  to  settle  these  differences,  it  was 
at  last  mutually  agreed  upon  between  them,  in  the  course  of 
this  process,  that  a  judicial  remit  should  be  made  to  certain  per- 
sons of  skill  to  '  inspect  the' work  done  by  the  pursuer  (respon- 
dent) for  the  defender  (advocator),  and  to  report  whether  the 
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same  has  been  executed  In  terms  of  contract,  and  if  not  so,  the 
deficiencies,  and  what  should  be  deducted  on  that  account ;  also, 
to  consider  and  report  the  extra  work  performed  by  the  pursuer, 
and  what  would  be  a  fair  and  proper  allowance  to  him  for  the 
same:'  Finds,  accordingly,  that  the  advocator  named  William 
M'Laggan,  wright  in  Perth,  as  inspector  on  his  part,  and  the 
respondent,  David  Wilson,  wright  in  Blairgowrie,  as  inspector 
on  his,  and  that  there  having  been  added  to  these  John  Bell, 
junior,  architect  in  Perth,  as  inspector  named  by  the  Court,  a 
judicial  remit  to  the  above  efifect  was  regularly  made  by  inter- 
locutor of  Court,  of  date  11th  December  1833 :  Fiuds  it  admit- 
ted by  the  advocator  upon  the  record  (answer  to  statement  7)» 
'  that  the  defender  (advocator)  acquiesced  in  this  appointment, 
and  made  no  objections  to  the  inspectors  nominated,  and  is 
thereby  barred  from  any  further  proof  in  the  matter  at  issue  :* 
Finds  that  the  inspectors  did  accordingly  visit  and  inspect  the 
premises  in  the  month  of  March  1834 :  And  finds  it  averred  by 
the  respondent,  and  not  specially  denied  by  the  advocator  (state- 
ment 8),  that  upon  this  occasion  '  the  inspectors  were  attended 
by  the  defender  (advocator)  in  person,  when  they  made  their 
inspection,  and  heard  him  fully  on  all  his  averments :  Finds  that 
in  this  state  of  matters,  certain  difficulties  having  been  raised 
by  the  advocator  as  to  the  authenticity  of  the  plan  and  specifi- 
cations applicable  to  the  work,  as  originally  contracted  for, 
which,  along  with  the  process  itself,  appear  to  have  been  laid 
before  the  inspectors,  considerable  delay  was  occasioned  by  an 
attempt  to  recover  the  original  documents  in  the  bands  of  cer- 
tain arbiters,  to  whom  the  parties  had  at  one  time  referred  their 
differences,  but  it  turning  out,  on  their  examination  as  havers, 
that  the  originals,  though  traced  to  their  custody,  had  been  lost 
in  their  hands,  it  became  necessary  to  proceed  upon  the  docu- 
ments in  process,  such  as  they  were,  and  the  diligence  having 
accordingly  been  reported,  the  remit  to  the  inspectors  was  re- 
newed by  interlocutor  of  date  21at  November  1834:  Finds  that 
the  inspectors  having  thereafter  resumed  consideration  of  the 
matters  remitted  to  them,  prepared  and  gave  in  their  final  re- 
port, of  date  5th  March  1835,  wherein  they  report  that  *  having 
this  day  met,  and  carefully  measured  and  examined  the  plans 
and  specifications  of  the  carpenter  work  of  the  house  of  Burn- 
dales,  contracted  for  and  executed  by  James  M'Intosh;  also  the 
notes  of  measurement  taken  by  us  in  the  month  of  March  last 
year;  also  the  extra  work  charged  by  the  said  James  M*Intosh 
in  the  account  produced, — in  our  opinion  the  whole  is  com- 
pleted  in  a  workmanlike  manner,  and  that  the  contractor  is  en- 
titled to  the  full  amount  of  his  account  for  extra  work,  amount- 
ing to  the  sum  of  £38.  lOs.  Sterling,  over  and  above  any  ba- 
lance that  may  be  due  him  on  his  first  contract  of  £70  Sterling : 
Finds,  that  in  so  far  as  this  report  states  the  amount  of  the  re- 
spondent's account  for  extra  work  as  being  £38. 10s.,  '  over  and 
above  any  balance  that  may  be  due  him  on  his  first  contract  of 
JC70  Sterling,'  the  same  is  not  correct,  the  fact  being  that  the 
■aid  suni  of  £38.  lOs.  includei  the  balance  referred  to;  but  finds 
that  this,  as  afterwards  explained,  proceeded  from  a  mere  casual 
slip  of  the  inspectors  in  extending  the  said  report,  as  is  indeed 
apparent  from  the  respondent's  account  therein  referred  to  itself 
(No.  66  of  process),  which  expressly  sets  forth,  as  one  of  the 
items  composing  the  foresaid  balance  of  £38.  10s.,  the  '  balance 
of  original  estimate  £9,  6d^'  so  that  the  general  authority  of 
the  report  is  in  this  respect  not  open  to  any  real  ground  of  im- 
peachment :  Finds,  that  neither  is  there  any  ground  for  impeach- 
ing the  authority  of  the  said  report,  in  so  fiir  as  it  proceeds  on 
the  specifications  in  process,  inasmuch  as  theadvocatorexprenlj 
adonits  upon  the  record  (coud.  art.  4,  and  answers  to  respon- 
dent's statement,  art.  3)  *  that  the  specifications  for  the  carpen- 
ter work  of  said  house,  produced  in  process,'  (though  not  them- 
selTea  the  originals)  '  are  the  same  as  the  original  specifications 
drawn  by  Mr  Whyte,  also  referred  to  io  the  pursuer's  offer,  and 
on  which  the  work  was  allowed  to  proceed  :*  Finds,  in  like 
loanner,— io  so  far  as  the  report  proceeds  upon  the  plan  in  pnK 
cesa,  which  the  advocator  aJleges  not  to  be  the  original  plan 
mentioned  in  the  contract, — that  although  the  advocator  haa 
not,  in  the  absence  of  the  alleged  original,  made  the  same  ad- 
mission as  to  the  accuracy  of  the  process  plan,  still  there  seems 
to  be  no  reasonable  ground  for  doubting  its  accuracy ;  and  at  att 
events,  the  advocator  is  distinctly  proved  to  have  had  access, 
whether  through  hit  posseision  of  the  original  plan  itself,  or  of 


a  copy  of  it,  or  otherwise,  to  all  necessary  information  in  regard 
to  the  measurements  of  said  original  plan,  so  as  to  be  able  to 
compare  the  same  with  the  measurements  of  the  work  actually 
executed ;  inasmuch  as  he  has  at  different  times  lodged  various 
statements  in  process, — (see  particularly  No.  68,  and  compare 
therewith  No.  28  to  30,  inclusive,  and  also  Nos.  33  and  34. 
See  also  observations  for  the  advocator.  No.  16  of  process,  p. 
4), — in  which  he  gives  the  whole  detail  of  the  '  measurements  o/ 
original  plans  of  Mr  Creighton's  house  on  Burndales,'  and  con- 
trasts the  same,  item  by  item,  with  a  corresponding  '  measure^ 
ment  of  present  house  on  Burndales ;'  so  that  if  he  did  not  lay 
before  the  inspectors  all  proper  and  requisite  explanations  on 
this  head,  the  fault  was  entirely  his  own :  Finds,  finally,  as  re- 
gards the  said  report,  that  no  good  objection  lies  thereto,  in  re- 
spect of  its  not  specifying  the  several  measurements  and  prices 
or  rates  of  charge  applicable  to  every  separate  article  of  which 
the  work  consisted  (as  has  been  attempted  by  the  advocator  in 
articles  7  and  9  of  his  condescendence),  inasmuch  as  the  origi- 
nal contract  (as  has  already  been  shown)  was  itself  not  a  de- 
tailed, but  a  slump  contract,  and  so  neither  required  nor  admit- 
ted of  being  split  down  into  such  particulars :  Finds,  however, 
that  all  this  notwithstanding,  the  aidvocator  persisted  in  object- 
ing to  the  report  upon  this  and  other  grounds  not  more  substan- 
tial, and  that  after  considerable  discussion  he  was  in  consequence 
ultimately  allowed  to  examine  the  inspectors  upon  oath,  in 
verification  of  the  said  report:  Finds,  accordingly,  that  on  16th 
'December  1836,  the  two  inspectors  who  beul  been  respectively 
named  by  the  advocator  and  respondent  were  so  examined,  but 
that  Mr  Bell,  the  inspector  named  by  tbe  Sheriff,  having  by 
this  time  left  the  country  and  gone  abroad,  no  deposition  was 
obtained  from  him :  Finds  that  though  repeated  statements  were 
judicially  made  by  the  advocator,  to  the  effect  that  this  inspec- 
tor was  to  be  found  in  London,  and  though  repeated  delays 
were  granted  to  him  for  the  express  purpose  of  enabling  him 
to  get  his  deposition  taken  in  that  cityi  the  advocator  at  last  de«^ 
clined  to  proceed  with  his  examination,  stating  that  he  *  has  not 
thought  of  taking  measures  for  examining  Mr  Bell  in  London,  as 
the  examination  could  not  proceed  there  with  any  satisfaction  to 
the  parties,  and  would  necessarily  be  attended  with  very  heavy 
expense:'  Finds  that  in  this  situation,  and  looking  to  the  whole 
circumstances  under  which  the  report  of  the  inspectors  was  pre- 
pared and  given  in,  as  well  as  to  the  additional  explanations  elicit- 
ed in  the  depositions  of  those  two  of  their  number  who  were  exa- 
mined, as  said  is,  there  was  good  and  sufficient  ground  for  at  once 
approving  of  their  report,  and  for  decerning  in  accordance  there- 
with against  the  advocator  in  terms  of  the  libel :  Finds,  neverthe- 
less, that  in  respect  of  certain  supposed  irregularities  and  defects  in 
tbe  report,  and  in  the  proceedings  of  the  inspectors,  as  to  part  of 
which,  at  least,  tbe  Sheriff  appears  to  have  laboured  under  im- 
portant misapprehension,  the  advocator  eventually  succeeded  in 
having  the  original  report  rejected ;  hut  finds  that  even  accord- 
ing to  the  view  which  the  Sheriff  took,  and  in  this  respect 
rightly  took  of  the  matter,  there  was  nothing  in  the  previous 
proceedings,  of  su^  a  nature  as  to  disqualify  the  original  in- 
spectors from  baring  the  matter  again  remitted  back  for  their 
reconsideration ;  ana  accordingly,  that  it  was  of  new  remitted 
'  to  Messrs  Wilson  and  M*Laggan,  with  the  addition  of  Mr 
James  Ballingall,  wright  and  builder  in  Perth,  named  by  the 
Court  in  room  of  Mr  Bell  (who  is  said  to  have  left  this  country), 
with  instructions  immediately,  but  after  intimation  of  six  days 
to  parties'  procurators,  to  visit  and  inspect  the  subjects,  and  to 
hear  parties  or  their  procurators  on  all  points  of  di&rence;  and^ 
if  absolutely  necessary  from  any  change  of  circumstances,  to 
examine  witnesses  orally  on  the  ground,  and  thereon  to  report 
specially  on  the  various  points  of  difference  embraced  within 
toe'  closed  record ;  and  instructs  them  farther  to  submit  to  the 
parties  the  draft  of  their  report,  and,  if  desired,  to  hear  them 
further  thereon  :*  Finds  that  although  the  renewed  proceeding 
which  was  thus  directed  was  greatly  more  fiivourable  for  the 
advocator,  and  went  further  than  in  the  circumstances  and  ae^ 
cording  to  the  justice  of  the  case,  and  with  a  due  regard  to  his 
whole  conduct  throughout  the  litigation,  he  was  in  any  vie\? 
entitled  to,  the  advocator  nevertheless  rejected  the  indulgence 
which  had  thus  been  shown  to  him,  and  insisted  on  being  allowed 
a  proof  at  large  upon  tbe  whole  fiscts  of  the  case,  or  at  least  that 
the  Sheriff  should  '  recal  the  re-appointment  of  Mesirs  Wilton 
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and  M'Laggin  u  inspectors  or  referees  in  this  caase,  and  allow 
the  parties  to  name  others  in  their  place  ;*  and  finally,  when 
both  these  demands  were  refused,  gave  in  a  minute  into  process, 
in  which  he  positively  '  declined  any  inspection  of  these  parties, 
which  never  can  produce  any  satisfactory  result,  and  stated 
further,  that  he  will  not  allow  them  to  enter  his  premises  for 
such  a  purpose:'  Finds  that  in  these  circumstances,  the  Sheriff 
had  no  alternative  but  to  pronounce  the  judgment  now  submit- 
ted  to  review;  whereby  he,  *in  respect  that  the  defender  (ad* 
vocator)  by  his  said  minute  declines  any  inspection  by  the  in- 
spectors formerly  named  by  the  parties  and  Court,  and  states 
that  he  wilt  not  allow  them  to  enter  his  premises  for  such  a 
purpose,  decerns  against  the  defender  as  concluded  for,  and  finds 
bim  liable  in  expenses.*  And  therefore,  on  the  whole  matter, 
and  more  especially  in  respect  that  the  advocatof  still  persists 
in  opposing  iny  remit  which  shall  include  the  former  inspector^ 
Repels  the  reasons  of  advocation,  and  remits  the  c&u*e  simpliciter 
to  the  Sheriff:  Finds  the  advocator  liable  in  expenses  before 
this  Court,  of  which  appoints  an  account  to  be  given  in,  and 
remits  the  same  when  lodged  to  the  auditor  to  tax  and  report.*' 

The  advocator  reclaimed,  but  the  Court  (11th  June 
last)  adhered.  Thereafter  he  gave  in  a  minute  refer- 
ing  the  whole  cause  to  the  oath  of  the  respondent. 
When  the  oath  was  reported,  the  advocator,  at  the  ad- 
vising, proposed  to  construe  the  oath  by  reference  to 
the  claim  and  charges  originally  made  by  the  respon- 
dent, and  to  show  that  the  oath  was  not  borne  out  b}' 
the  claim. 

The  Court,  however,  interfered  to  prevent  this. 

Lord  Medwyn We  can  look  only  at  the  oath.     We  have 

referred  the  whole  matter  to  the  oath  of  the  respondent,  and  we 
cannot  go  beyond  it. 

Lord  Ju$tice-  Clerk, — If  you  think  the  oath  is  inconsistent 
with  the  claim,  I  am  afraid  your  only  remedy  is  to  indict  the 
respondent  for  perjury,  but  we  cannot  look  at  the  previous 
claims,  or  go  beyond  the  oath.  We  now  doubt  very  much  if 
we  were  right  in  allowing  the  reference  at  all.  It  was  so  clear 
a  case  of  contumacy. 

The  Court,  without  hearing  the  respondent,  held  the 
oath  negative  of  the  reference,  and  found  the  advoca- 
tor liable  in  additional  expenses. 

Lord  Ordinary,  Ivory. — Act,  Penney;  James Bumess,  S.S.C., 
Agent.-^Ali,  Dean  of  Faculty  (Wood),  Patton ;  Isaac  Anderson, 
8.S.C.,  Ageni T.  Clerk {.G.D.F.J 
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First  Division (H.  B.) 

No.  270. — Miss  Euphemia  Waddell,  Pursuer,  r. 
James  Waddell  and  CuBATORSy  Defenders. 

Trust — Testament — Succession — Parent  and  Child — Revoca- 
tion—  Circumstances  in  which  held,  that  a  deed  of  apportion^ 
ment  of  a  succession  by  a  father,  was  not  recalled  by  a  subse^ 
quent  deed,  in  which  he,  as  a  truMtee,  conveyed  the  same  sue* 
cession^  without  rtference  to  the  deed  of  apportionment. 

By  trust-disposition  and  settlement,  of  date  13th 
February  1830,  Alexander  Waddell  of  Stonefield  con- 
veyed his  whole  estate,  heritable  and  moveable,  to  trus- 
tees, Utf  for  payment  of  his  lawful  debts  and  obliga- 
tions ;  2d,  in  fulfilment  of  his  marriage-contract ;  3^, 
to  make  over  the  whole  residue  to  his  nephew,  James 
Waddell,  in  liferent,  for  his  liferent  alimentary  use 
only,  and  his  children  naii  or  naseiiuri  in  fee,  in  such 
proportions  as  the  said  James  Waddell  should  appoint 
by  a  writing  under  his  hand,  or  failing  tliereof,  equally 
among  them.  In  1837,  during  the  subsistence  of  the 
trust,  James  Waddell  executed  a  deed,  in  which,  on  a 
narrative  of  the  provisions  of  his  unde's  settlement, 
*'  and  considering  alio,  that  the  residue  of  the  trust-eitate  will, 


apparenily,  amooot  to  between  £26,000  and  £28,000  Steiling 
in  money*  now  vested  partly  in  heritable  bonds,  and  partly  on 
personal  obligations,  besides  the  heritable  properties  in  Biidge- 
gate  and  King  Street  of  Glasgow,  which  I  consider  worth  about 
£7500  Sterling,  exclusive  of  the  entailed  estate  of  Stonefield. 
to  which  my  son  succeeds,  in  the  event  of  his  survivance,  which 
I  consider  worth  upwards  of  £20,000,  and  having  likewise  in 
view  the  amount  and  value  of  the  heritable  and  moveable  estates 
now  belonging  to  my  wife  and  myself,  and  the  advanced  period 
of  our  lives,  I  have  resolved  on  the  apportionment  of  the  residue 
of  the  said  trust-estate  in  manner  underwritten,  which  I  con- 
sider to  be,  under  all  circumstances,  a  fair,  reasonable  and  judi- 
cious exercise  of  the  power  and  faculty  committed  to  me  by  my 
uncle's  said  deed  of  settlement :  Therefore,  in  the  first  place,  I 
do  hereby,  without  prejudice  to  the  aaid  entail  of  Stonefield,  ap- 
portion afid  assign  to  my  son  James  Waddell,  and  any  other 
lawful  child  or  children  to  be  bereaf  er  procreated  of  ny 
body,  if  any  be,  equally  among  them,  share  and  share  alike, 
and  to  the  survivor  of  them,  burdened  Mith  my  own  liferent 
thereof,  the  following  psrts  and  portions  of  the  residue  of  the 
said  trust-estate,  viz.,  first.  The  heritable  subjects  situated  in 
Bridgegatc  snd  King  Street ;  and  secondly.  The  sum  of  £.5500 
of  the  said  money  residue,  consisting  of,  and  comprehending, 
first,  the  £2500  lent  on  the  properties  of  Mrs  Allan  Wilson; 
secondly.  The  sum  of  £1500  lent  to  the  Yoker  Turnpike  Road 
Trustees ;  and  thirdly.  The  like  sum  of  £1500  lent  to  the  feuars 
of  Gorbals  .*  And  I  hereby  direct  and  appoint  the  trustees  of  the 
said  Alexander  Waddell  to  convey  and  make  over  the  aaid  heri- 
table properties  situated  in  Bridgegatc  and  King  Street,  and  the 
said  sum  of  £5500,  consisting  and  comprehending,  as  aforesaid, 
to  myself  in  liferent,  and  to  the  said  James  Waddell,  my  son,  and 
any  other  lawful  child  or  children  to  be  hereafter  procreateid  of 
my  body,  if  any  be,  equally  among  them,  share  and  share  alike, 
in  fee,  in  full  of  the  share  of  the  residue  of  the  trust-estate  of 
the  said  Alexander  Waddell,  demandable  by,  or  payable  to  my 
said  son,  and  any  other  child  or  children  to  be  beremfier  pro- 
created of  my  body,  if  any  be :  And  in  the  second  place,  I  do 
hereby  apportion,  allot  and  assign  to  my  daughter,  Euphemia 
Waddell,  the  whole  of  the  caid  residue  of  the  said  truat-estate  of 
the  said  Alexander  Waddell,  my  uncle,  in  so  far  as  the  same  is 
not  herein  above  allotted  and  assigned  by  me  to  my  aaid  son 
James  and  my  future  children,  if  any  be,  as  her  proportion  and 
share  of  the  said  trust-estate,  and  that  freed  and  disburdened,  the 
said  proportion  or  share  so  hereby  allotted  and  assigned  by  me 
to  my  daughter,  of  my  liferent  thereof,  which  liferent  interest  of 
that  proportion  or  share  I  hereby  convey  and  make  over  from  me 
to  her,  and  accordingly  renounce  and  hereby  resign,  upgive,  over- 
give  and  discharge  the  same  in  her  iavour,  and  I  accordingly  hereby 
desire  and  require  the  said  trustees  of  the  said  Alexander  Waddell 
to  convey  and  make  over  to  my  said  daughter,  freed  and  dis- 
burdened of  my  liferent  thereof,  the  whole  of  the  residae  of  the 
said  trust-estate,  excepting  the  proportion  or  ahare  thereof  afore- 
said, herein  above  allotted  and  assigned  by  me  to  my  mid  son 
James  and  future  children,  if  any  be,  all  in  terms  of  the  said 
trust-disposition  and  settlement  of  the  said  deceased  Alexander 
Waddell" 

*  In  1841,  Alexander  Waddell's  trustees  (now  reduced 
to  two,  of  whom  James  Waddell  himself  was  one)»  on 
the  narrative  that  the  purposes  of  the  trust  were  ful- 
filled,  with  the  exception  of  the  provision  as  to  the 
residue,  and  that  they  had  been  called  upon  to  denude 
with  a  view  to  their  exoneration,  executed  a  dispoaitioo 
and  assignation,  conveying  the  residue  to  James  Wad- 
dell, with  procuratory  of  resignation  and  instrument  of 
sasine,  precisely  in  terms  of  his  unde's  settlement,  bat 
without  reference  to  the  deed  of  apportionment  of  1837. 
On  this  conveyance,  and  in  the  same  terms,  infeftmeot 
was  taken  by  James  Waddell  in  all  the  sutjects  re- 
quiring it.  Previously  to  the  conveyance  by  the  trus- 
tees, but  subsequently  to  the  deed  of  1837,  several  of 
the  bonds  due  to  the  trust-estate  had  been  paid  np,— 
in  particular^  the  bond  of  £1500  due  by  the  Yoker 
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Road  Trustees,  which,  by  the  deed  of  1837,  had  been 
apportioned  by  James  Waddell  to  his  son. 

On  James  Waddell's  death,  questions  having  arisen 
as  to  the  effect  of  the  conveyance  by  the  trustees,  viewed 
in  connection  with  the  deed  of  1837,  Euphemia  Wad- 
dell brought  a  declarator  against .  her  brother,  James 
Waddell  (second),  and  bis  curators,  concluding  to  have 
it  found  and  declared, 

*'  that  tbe  foresaid  infeftmenti  in  favour  of  the  said  deceased 
James  Waddell,  in  liferent,  for  bis  liferent  alimentary  use  only, 
and  the  child  or  children  procreated  of  his  body,  in  fee,  as  afore- 
said, following. on  the  foresaid  disposition  and  assignation  by  the 
said  trustees  of  the  said  deceased  Alexander  Waddell,  are  mere 
liferent  infeftments  in  favour  of  the  said  deceased  James  Wad- 
dell in  the  various  subjects  therein  contained,  and  not  infeftments 
either  of  a  fee  or  of  a  fiduciary  fee  in  favour  either  of  him,  or 
his  child  or  children :  That  the  procuratories  of  resignation  and 
precept  of  sasine  contained  in  the  said  disposition  and  assigna- 
tion by  the  said  trustees  of  the  said  deceased  James  Waddell  stili 
remain  unexecuted  :  And  the  same  being  so  found  and  declared, 
it  further  ought  and  should  be  found  and  declared  that  tbe  said 
Euphemia  Waddell,  pursuer,  is  now  entitled  absolutely  to  tbe 
fee  of  tbe  several  subjects,  and  debts,  and  sums  of  money,  and 
others  contained  in  the  foresaid  disposition  and  assignation,  exe- 
cuted by  the  trustees  of  the  said  deceased  Alexander  Waddell, 
under  exception  as  aforesaid,  and  which  several  subjects,  and 
debts,  and  sums  of  money,  and  others,  which  it  should  be  fonnd 
and  declared  that  the  said  Euphemia  Waddell  is  entitli^d  abso- 
lutely to  tbe  fee  of,  are  described  in  the  said  dtspositton  and 
ftssignation  as  follows,  viz. : — (Here  follows  the  description  of 
f  he  several  subjects  and  others,  for  the  absolute  fee  to  which 
Miss  Euphemia  Waddell  seeks  decree  of  declarator.)  And  that 
tbe  pursuer,  Euphemia  Waddell,  is  entitled  to  be  entered  and 
infeft  on  tbe  said  disposition  and  assignation  in  the  several  sub- 
jects specially  before  described,  requiring  infeftment,  and  to 
execute  the  procuratories  of  resignation  and  precept  of  seisin 
therein  contained,  and  also  to  exercise  and  enjoy  every  right  and 
benefit  under  tbe  said  disposition  and  assignation,  in  so  far  as 
regards  the  whole  of  said  subjects,  and  debts,  and  sums  of  money, 
and  others  before  described,  in  the  same  way  and  manner  as  if 
tbe  said  disposition  and  assignation  had  been  originally  granted 
to  her  nominatim :  And  further,  it  ought  and  should  be  found 
and  declared  that  the  decree  to  follow  hereon  shall,  along  with 
tbe  said  disposition  and  assignation,  be  a  good  and  valid  warrant 
to  authorise  the  pursuer  to  be  infeft  on  the  said  disposition  and 
assignation,  in  so  far  as  regards  the  subjects  specially  before  de- 
scribed, requiring  infeftment,  and  to  execute  the  procuratories 
of  resignation  and   precept  of  seisin  contained   in  said  dis- 
position and  assignation ;  and  also  a  good  and  sufficient  war- 
rant lo  the  superiors  of  said  subjects  requiring  infeftment,  to 
f^rant  charters  of  resignation,  and  to  a  notary-public  to  pass  in- 
feftment in  favour  of  the  pursuer  on*  the  said  disposition  and  as- 
signation,  in  so  far  as  regards  the  said  subjects  specially  before 
described,  requiring  infeftment.'* 

The  defenders  pleaded — 1.  The  deed  of  the  late 
Jaraes  Waddell,  of  March  1837,  was  a  mere  inchoate 
distribution  and  apportionment  of  the  residue  of  Alex- 
ander Waddell's  trust-estate,  which  was  subsequently 
deviated  from  and  abandoned,  and  which  cannot  now 
be  held  to  be  the  rule  for  apportioning  the  said  residue 
betwixt  the  pursuer  and  the  defender,  James  Waddell. 
2.   The  said  residue,  in  the  circumstances  above  set 
forth,  falls  to  be  divided  equally  betwixt  the  pursuer 
and  the  defender,  James  Waddell,  as  on  a  failure  by 
the  late  James  Waddell,  their  father,  to  apportion  the 
same  by  any  writing  under  his  hand.    3.  Assuming 
the  distribution  of  the  residue  in  the  said  deed  of  1837 
to  be  valid  and  effectual,  the  apportionment  of  money 
to  the  defender,  James  Waddell,  ought  to  be  held  to 
be  of  the  nature  of  a  general  legacy  to  himi  payable 


from  the  whole  of  the  residue,  and  not  of  a  special 
bequest  of  certain  specific  and  individual  sums. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

*'  eth  July  1842— The  Lord  Ordinary  having  heard  the 
counsel  for  the  purties  on  the  closed  record,  productions  and 
whole  process,  and  made  avizandum — Finds,  Imo,  That  the 
deed  of  apportionment  executed  by  tbe  deceased  James  Wad- 
dell (the  father  of  the  parties)  in  March  1837,  placed  by  him 
upon  record,  and  left  uncancelled  and  unaltered  by  him  at  his 
decease,  was  a  valid  and  effectual  exercise  of  tbe  powers  con- 
ferred on  him  by  the  trust-deed  of  his  uncle  Alexander  Waddell» 
and  must  now  regulate  tbe  interests  of  tbe  said  parties  in  tbe 
said  trust-esf ate  respectively ;  but  finds,  2(/o,  That  in  the  cir- 
cumstances of  this  case,  the  legacy  or  apportionment  made  in 
fovour  of  the  son  in  the  said  deed  of  1837,  of  tbe '  following parU 
and  portions  o/*  the  residue  of  iho  trust-estate,  viz.,  the  heritable 
subjects  situated  in  Bridgegate  and  King  Street,  and  2d,  the 
sum  of  £5500,*  consisting  of,  and  comprehending — Isf,  the 
£2500  lent  on  the  property  of  Mrs  Wilson :  2d,  The  sum  oi 
£1500  lent  to  the  Yoker  Road  Trustees ;  and,  3(/,  the  like  sum 
of  £1500  lent  to  the  feuars  of  Gorbals  ;  and  I  hereby  direct  the 
trustees  of  the  said  Alexander  Waddell  to  convey  and  make  over 
the  said  heritable  properties  and  the  said  sum  of  £5500,  con- 
sisting  of,  and  comprehending  as  aforesaid*  must  be  construed 
both  Hs  to  the  heritable  subjects  and  the  sum  of  £5500  as  a  le- 
gacy of  the  special  subjects  therein  enumerated  and  described, 
and  as  such  liable  to  be  defeated  or  annulled,  in  whole  or  in 
part,  by  the  testator  subsequently  alienating  or  otherwise  dis- 
posing of  any  of  these  subjects ;  and  therefore  finds  that  the  said 
testator,  having  afterwards  himself  called  up  and  discharged  the 
bond  for  £1500,  due  in  1837  by  the  Yoker  Trustees,  the  legacy 
or  share  of  tbe  son  roust  suffer  that  defalcation,  and  that  be  is 
now  entitled  under  the  said  deed  only  to  the  heritable  subjects 
and  the  two  remaining  bonds  therein  specified:  And  before  fur- 
ther answer,  appoints  the  cause  to  be  enrolled,  that  parties  may 
explain  what  farther  findings  or  decernitures  may  be  necessary 
to  bring  tbe  litigation  to  a  close,  but  finds  no  expenses  hitherto 
incurred  due  by  or  to  either  of  the  parties. 

*'  Note The  first  finding  requires  no  explanation,  but  the 

second  has  been  made  with  hesitation,  and  involves  a  question 
of  nicety.  The  Lord  Ordinary,  indeed,  would  have  had  great 
doubt  about  it  if  this  had  been  a  separate  legacy  to  a  stranger ; 
but  considering  that  it  is  a  partition  by  a  father  between  bis  two 
children,  there  are  several  circumstances  which  seem  materially 
to  strengthen  the  presumption  that  he  only  intended  the  son  to 
get  such  part  of  the  £5500  originally  provided  for  him  as  he 
(the  father)  might  not  in  the  meantime  have  uplifted  from  the 
investments,  of  which  it  is  expressly  said  then  to  consist.  The 
most  important  of  these  circumstances  is,  that  the  whole  bulk 
of  his  personal  estate  appears  to  have  suffered  a  proportional  di» 
minution  between  the  Gate  of  his  deed  in  1837  end  of  hia  uplift<* 
ing  the  Yoker  bond  in  1840,  to  that  there  was  as  large  a  rate- 
able defalcation  from  the  sisters  residue  as  from  -the  brother s 
bonds.  Another  is,  that  this  last  was  occasioned  by  the  deli- 
berate act  and  choice  of  the  father  himself,  who  having  at  the 
time  twelve  or  fifteen  other  bonds  due  to  him,  to  the  amount  of 
at  least  £16,000,  chose  to  supply  his  necessities  by  calling  up 
one  of  these  in  the  son's  allotment,  rather  than  any  of  those 
which  formed  the  residue  of  the  daughter ;  and  another  is,  that 
though  he  survived  this  operation  for  near  two  years,  he  never 
thought  of  replacing  what  he  had  so  taken  from  the  son*s  share, 
or  in  any  way  making  compensation.  The  Lord  Ordinary,  in 
short,  considers  this  as  a  questio  voluntatis  on  a  family  settle- 
ment ;  and  in  such  a  question,  he  thinks  that  the  construction 
which  best  preserves  the  original  proportion  between  the  shares 
of  the  provided  children,  where  there  is  a  change  only  in  the, 
condition  of  the  property,  and  none  in  the  probable  intention  of 
the  testator,  is  always  in  dubio  to  be  preferred,  tbe  basis  of  the^ 
whole  being,  that  there  is  a  radical  ratio  duhitandi  from  the  form 
of  expression  which  has  been  employed,  which  is  thought  to  be 
eminently  the  case  here." 


•  ••  This  is  inaccurately  quoted.     The  words  *  of  the  said 
money  residue  are  omitted.*' 


tt 


620 


R£PORTS  OF  CAS£S  DECIDED 
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The  defender  reclaimed.  The  Court  pronounced 
the  following  interlocutor : 

'*  Adhere  to  the  interlocutor  reclaimed  against,  except  in  so 
far  as  relates  to  the  question  between  the  parties  relative  to  the 
sum  of  £1500,  as  to  which  question  supersede  farther  consi- 
deration ;  and  under  reservation  of  that  question,  as  between 
the  defender  and  pursuer,  allow  the  decree  of  the  Lord  Ordi- 
Dary  to  go  out  and  be  extracted  as  an  interim  decree." 

Lord   Ordinary f   Jeffrey. — AcL  H.   Maxwell;   A.   and   C. 

Douglas,  W.S.,  Agents All,  Rutherfurd,  A  Cook;  Thomas 

Sprot,  W.S.,  Agent B.  Clerk \U.B.i 


20th  July  IS42. 

First  Division. — (H.  B.) 

No.  271* — Messrs  Horne  and  Rose,  Objectors^  v. 
Dr  and  Mrs  Bremnsr,  Respondents, 

Ranking  and  Sale — Catholic  Creditor — Where  a  daughter*g 
provision  wa»  heritablg  eeeured  on  two  subfecte,  and  her  Aiu- 
band  afterwarde  became  the  purchaser  of  one  of  them — Heldf 
in  a  ranking  and  sale  of  the  other  subject ,  that  if  the  provision 
were  ranked  whollg  on  it,  the  creditors  in  that  subfect  were 
entitled  to  an  assignation  of  the  security  held  over  that  which 
the  husband  had  purchased. 

Mr  Traill  Urquhart  acquired  by  disposition  from 
his  mother  the  property  of  Elsness,  and  also  a  dwelling- 
house  situated  in  the  burgh  of  Kirkwall.  The  dispo- 
sition was  burdened  with  several  family  provisions, 
among  others,  a  sum  of  £600  to  the  disponer's  daugh- 
ter, Miss  Sybella  Traill  Urquhart,  who  was  afterwards 
married  to  Dr  Bremner.  A  ranking  and  sale  having 
been  brought  of  Mr  Traill  Urquhart's  estates,  the 
above  dwelling-house,  which  was  at  first  included,  was 
ordered  to  be  struck  out,  as  having  been  purchased 
several  years  before  by  Dr  Bremner.  In  the  state  of 
interests  afterwards  prepared  by  the  common  agent, 
Mrs  Bremner,  and  her  husband  for  his  interest,  claimed 
to  rank  on  Elsness  for  the  full  amount  of  her  provision 
of  £600.  Messrs  Home  and  Rose,  as  creditors  of 
Traill  Urquhart,  objected,  that  as  the  dwelling-house 
in  Kirkwall  was  included  in  the  disposition  by  Mr 
Traill  Urquhart's  mother,  and  consequently  burdened 
like  Elsness  with  the  provision,  Dr  and  Mrs  Bremner 
were  bound,  in  the  event  of  being  permitted  to  draw 
full  payment  from  Elsness,  to  convey  their  claim  on 
the  dwelling-house  for  relief  of  such  of  the  other  heri- 
table creditors  as  might  not  draw  full  payment. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


« 


ISth  June  1842 — The  Lord  Ordinary  having  heard  (larties 
on  the  objections  by  Messrs  Home  and  Rose,  to  the  state  of  in- 
terests prepared  by  the  common  agent,  finds  that  Dr  and  Mrs 
Bremner  must  either  rank  rateably  both  on  Elsness  and  over  the 
faoase  in  Kirkwall ;  or  that  if  they  rank  solely  on  Elsness,  they 
must  assign  the  secarity  which  they  hold  over  the  house  in  £i^ 
vour  of  Messrs  Home  and  Rose,  and  the  other  postponed  credi- 
tors who  have  securities  over  Elsness  alone :  Finds  Messrs  Home 
and  Rose  entitled  to  the  expenses  of  discussing  these  objections, 
and  appoints  an  account  thereof  to  be  given  in,  and  when  lodged, 
remits  to  the  auditor  to  tax  the  same,  and  to  report. 

'*  Note. — The  house,  though  struck  out  of  the  ranking  aa 
being  the  property  of  Dr  Bremner,  was  only  his,  subject  to  its 
legal  burdens ;  one  of  which  was  a  debt  due  to  Miss  Sybella 
Urquhart.  This  debt  was  also  secured  over  Elsness.  Dr 
Bremner  has  an  interest  in  getting  the  creditor  to  rank  solely  on 
the  estate,  and  thus  to  save  the  house ;  and  having  married  Miss 
Urquhart,  he  has  the  power  of  stating  her  claim  as  he  pleases. 
But  his  laying  it  entirely  on  Elsness  plainly  injures  the  credi- 
tors who  have  postponed  securities  over  that  estate  alone ;  and 


the  question  is,  whether  the  creditor,  with  the  prior  secarity 
over  both  properties,  is  not  bound  in  equity  to  abstain  from  in- 
juring the  secondary  creditors,  by  throwing  ail  the  debt  on  the 
single  subject  over  which  they  are  secured.  The  Lord  Ordi- 
nary thinks  that  she  is  so  bound,  and  for  this  there  is  no  want 
either  of  principle  or  of  precedent.  The  case  of  Moray,  4th 
June  1836,  seems  nearly  identical  with  the  present." 

Dr  and  Mrs  Bremner  reclaimed.  The  Court  ad- 
hered. 

Lord  Ordinary,  (Tockbum. — For  Olffeelors,  Neaves ;  Party 
Agent, — For  Respondents,  Robertson ;  Camnghama  and  Bell, 
W.S.,  J^ejilf.— N.  C/^A— rH.B.l 


20th  July  1842. 
Second  Divi8ioir.^O.D.F.) 

No.  272. — Ann  Jaffbay  or  M*Gowan,  Pursuer,  v. 
William  jAFFBATy  Defender, 

Husband  and  Wife — Parent  and  Child — Testament — Claose^ 
Construction — Circumstances  in  which  held,  in  reference  to  the 
whole  clauses  of  a  marriage-contract,  that  the  deed  formtd  a 
general  conveyance  of  the  whole  heritage  of  the  husband  far  the 
purpose  of  division  among  the  children  in  a  certain  way,  and  was 
not  to  be  construed  as  limited  to  a  conveyance  merefy  of  cer- 
tain special  heritable  subjects  which  happened  to  be  separatebf 
enumerated  in  one  of  the  clauses. 

Obiter  by  the  Lord  Ordinary,  that  the  meaning  to  be  put  by 
law  on  a  marriage-contract,  cannot  be  affected  by  axy  statement 
as  to  its  meaning  or  import  by  one  of  the  spouses  in  a  subsequent 
testamentary  deed,  nor  could  a  declaration,  even  Im  them  botk^ 
impair  or  alter  the  previously  Jixed  rights  qfthe  children. 

By  antenuptial  marriage-contract,  dated  12th  June 
1818,  between  the  late  William  Jaffray  and  Margaret 
Rob,  the  former,  in  contemplation  of  the  marriage, 
conveyed  to  his  promised  spouse,  in  case  of  surviving 
him,  a  liferent,  for  her  liferent  use  allenarly,  of 

'*  all  and  whole  the  upper  flat  of  that  bouse  at  the  top  of  the 
close  situated  about  the  middle  of  the  Baker's  Wynd  of  Stirling, 
on  the  north  side,  and  the  fourth  part  of  the  lower  division  of 
the  garden  which  bounds  the  said  house  on  the  north  end 
thereof,  being  part  of  a  tenement  which  the  said  William 
Jaffray  purchased  from  the  heirs  of  Dr  Gillespie,  phjrsidan  in 
Stirling,  as  the  said  house  was  formerly  possessed  by  Alexander 
Smith  and  Steven,  and  now  occupied  by  the  said  Alex- 

ander Smith,  and  bounded  as  in  the  rights  and  infeftmenta  of  the 
same." 

William  Jaffiray  also  obliged  himself  to  make  pay« 
ment  to  his  promised  spouse  of  an  annuity  of  £11  Ster- 
ling, exempted  from  all  burdens,  at  two  terms  in  the 
year ;  and  for  her  further  security  he  bound  hioiself  to 
infeft  and  seise  her,  in  case  she  should  survive  him,  in 

'*  all  and  whole  the  said  free  liferent  annuity  of  £;i\  Sterling, 
to  be  uplifted  and  taken  at  the  said  two  terms  in  the  year,** 
'*  furth  of  all  and  whole  the  upper  flat  of  the  said  hoase,  and 
fourth  part  of  the  gardens  situated  within  the  close,  about  the 
middle  of  the  Baker's  Wynd,  particularly  above  described,  and 
here  held  aa  repeated?  As  also,  Airtb  of  all  and  whole  tlie  two 
eastmost  rooms  and  kitchen,  and  a  room  and  garrec-roora  on  the 
north  end  of  the  uppermost  flat  of  that  tenement  which  fisoea  the 
street  about  the  middle  of  the  Baker's  Wynd ;  which  flat  is  part 
of  a  lot  of  subjects  which  the  said  William  Jaffray  purchased 
from  the  heirs  of  the  said  Dr  Gillespie,  and  which  two  eastmost 
rooms  and  kitchen  are  presently  possessed  by  Robert  Diek, 
plasterer,  and  the  room  and  garret-room  by  Walter  Ifackillop, 
weaver,  as  more  particularly  described  by  the  rights  and  iafeft- 
ments  of  the  same." 

The  deed  then,  afker  setting  forth  that  Jaffiray  was 
not  infeft  in  the  sul^jepts  above  described,  containod  an 
obligation  to  make  up  ft  tide  in  favour  of  his  promised 
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spouse,  to  the  effect  of  securing  her  in  the  liferent  and 
annuity,  and  it  then  conveyed 

*'  hiB  whole  subjects,  heritable  and  moveable,  generally  and 
particularly  before  described,  pertaining,  or  that  shall  pertain  or 
be  addebted  to  him  at  the  time  of  bis  death,  to  and  in  favour  of 
Janet,  Isobel,  and  Ann  and  John  Jaffray,  his  present  children  of 
a  former  marriage,  and  the  child  or  children  to  be  procreated 
and  exbting  at  his  death  of  bis  marriage  with  the  said  Margaret 
Rob,  equally  among  them,  share  and  share  alike,  under  the 
burden  always  of  the  liferent  provisions  before  conceived  in  fii- 
▼our  of  the  said  Margaret  Rob ;  and  all  of  which  are  reserved 
entire  to  her." 

In  consideration  of  these  provisions  there  was  a  con- 
veyance by  Margaret  Rob,  by  which  she  assigned,  con- 
veyed, and  mada  over  her  moveable- goods  and  gear, 
debts,  and  sums  of  money  then  belonging  to  her,  to 
her  promised  husband.  And  she  farther 
**  assigns,  conveys  and  dispones  to  and  in  favour  of  the  said 
William  Jafiray  and  herself,  and  the  longest  liver  of  them  in 
conjunct  fee  and  liferent,  for  their  liferent  use  allenarly,  and  to 
the  said  Janet,  Isobel,  Ann  and  John  Jaffray,  and  any  children 
to  be  procreated  of  her  marriage  with  the  said  William  Jaffray, 
and  existing  at  the  death  of  the  longest  liver  of  them  two, 
equally  among  them,  share  and  share  alike,  in  fee,  heritably  and 
irredeemably,  all  and  sundry  heritable  subjects  which  now  per- 
tain to  her,  or  shall  pertain  to  her  at  her  death;  and  particularly, 
without  prejudice  to  the  said  generality,  all  and  whole  these 
two  northmost  enclosures  of  the  lands  of  Swanhill  of  Plean,  and 
teinds  thereof." 

A  provision  was  likewise  made,  that  in  the  event  of 
the  husband  predeceasing  his  wife,  a  certain  portion 
of  the  rents  of  the  property  conveyed  to  the  children 
was  to  be  allowed  to  her  for  the  purpose  of  clothing 
and  alimenting  them,  in  the  following  terms : 

"  And  for  which  purpose  she  shall  be,  and  is  hereby  autho* 
rised  to  uplift  and  receive  as  much  of  the  rents  and  interest  of 
the  subjects,  heritable  and  moveable,  pertaining  to  them,  as  will 
defray  the  expenses  of  their  maintenance  and  clothing  and  edu- 
cation, to  the  extent  of  £10  Sterling  for  each  child ;  but  in 
case  the  said  Margaret  Rob  shall  enter  into  a  second  marriage 
after  the  said  William  Jaffray*s  decease,  she  shall  then  cease  to 
have  any  charge  of  the  said  Janet,  Isobel  and  Ann,  and  John 
Jaffrays." 

The  husband  died  in  1833,  survived  by  his  widow, 
as  also  by  two  children  of  a  prior  marriage,  viz.,  the 
pursuer  Ann,  and  Janet  Jaffray,  and  by  the  defender, 
the  only  child  of  the  last  marriage.  He  lefl  a  testa- 
ment, said  to  have  been  executed  on  deathbed,  which 
contained  the  narrative  that  the  spouses  had  previously 
*'  settled  their  whole  heritable  and  moveable  estate  which  might 
be  belonging  to  them  at  the  time  of  their  death  by  the  said  an- 
tenuptial contract  of  marriage  entered  into  between  them,  of 
date  the  12th  day  of  Jane  1818,  which  anteouptial  contract  pro- 
vides and  secures,  under  the  exception  and  burden  therein  men* 
tioned,  the  whole  heritable  and  moveable  eatatea  which  might 
pertain  and  belong  to  them  at  the  time  of  their  death,  to  Janet, 
Ann,  Isobel  and  John  Jaffrays,  children  of  him  the  said  de- 
ceased William  Jaffray  by  a  former  marriage,  and  to  the  children 
of  the  present  marriage  equally  betwixt  them,  share  and  share 
^like." 

By  this  latter  deed  he  lefl  all  the  moveable  property 
that  might  belong  to  him  at  the  time  of  his  death  to 
Janet  and  Ann  Jaffray,  the  children  of  his  former  mar- 
riage, and  William  Jaffray  Rob,  "  agreeably  to  the  des- 
tination of  the  said  antenuptial  contract  of  tnarriage  ;** 
and  he  appointed  the  pursuer^  Ann,  to  be  his  sole  exe- 
catrix  and  administratrix,  and  intromitter  with  the 
whole  moveable  and  personal  estates  that  should  be* 
long  to  him  at  the  time  of  bis  death ;  and  after  paying 
all  his  lawful  debts  and  funend  expenses,  together  with 


the  expenses  to  be  laid  out  in  confirming  and  recover- 
ing his  effects,  and  the  residue  of  his  means  and  estate, 
be  ordained  the  same  to  be  distributed  among  Janet, 
Ann,  and  William  Jaffray,  agreeably  to  their  respec- 
tive rights,  as  asoertained  by  the  said  antenuptial  con* 
tract  of  marriage,  declaring,  that 

"  the  said  antenuptial  contract  of  marriage  shall  form  the  rule 
of  succession  and  distribution  of  the  whole  heritable  property 
which  may  belong  to  him  or  the  said  Margaret  Rob  at  the  time 
of  their  death,  among  the  said  Janet,  Ann  and  William  Jaffray,, 
his  children,"  &c. 

Janet  having  died,  a  question  then  arose  as  to  the 
rights  of  the  two  surviving  children  under  the  mar- 
riage-contract. The  defender,  as  heir-at-law,  claimed 
the  whole  of  bis  father's  heritage  exclusively,  so  far  as 
not  settled  by  the  marriage  *contract, — that  is  to  say, 
all  the  heritage,  with  the  exception  of  the  subjects 
described  in  the  deed,  on  the  plea  that  the  contract 
contained  no  general  conveyance  of  the  father's  heri- 
tage to  be  divided  among  the  children  share  and  share 
alike,  but  only  those  portions  <^  generally  and  particu- 
larly before  described"  in  the  deed,  viz.,  the  subjects 
over  which  the  liferent  was  constituted. 

On  the  other  hand,  the  pursuer,  who  raised  this  ac- 
tion of  declarator  to  have  it  found  that  by  the  death 
of  her  sister  she  was  entitled  to  two-thirds  of  the  heri- 
tage of  the  father,  maintained,  that  on  a  sound  con- 
struction of  the  deed,  the  father's  whole  heritage,  and 
not  simply  the  subjects  specially  enumerated  in  the 
contract  for  a  particular  object,  was  conveyed  to  the 
children,  share  and  share  alike ;  and  in  support  of  this 
she  pleetdedy  that  it  was  competent  to  refer  to  the 
testament,  as  showing  the  nature  of  the  obligation  in 
the  marriage-contract,  and  that  the  testator  believed 
that  the  whole  heritage  was  conveyed  in  terms  of  the 
prior  deed.  She  also  founded^  on  certain  acts  of  the 
defender  (making  up  titles),  as  inferring  homologation 
on  his  part  of  the  rights  as  contended  for  by  her,  as 
arising  out  of  the  contract,  but  this  plea  was  not  anxi- 
ously insisted  in,  as  it  appeared  that  the  defender 
was  at  the  time  a  minor  of  only  fourteen  years  of  age. 

The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 

"  Isl  March  1842.— The  Lord  Ordinary  having  heatd  parties 
and  considered  the  process,  repels  the  defences,  and  finds,  de- 
clares, adjudges  and  decerns  in  terms  of  the  conclusions  of  the 
libel :  Finds  no  expenses  due  to  either  party. 

'*  Note, — In  construing  the  marriage-contract  on  which  this 
question  depends,  the  Lord  Ordinary  leaves  the  separate  testa- 
mentary settlement  and  the  alleged  homologation  by  the  defen- 
der, or  rather  his  alleged  acquiescence  in  the  construction  put 
on  the  marriage- contract  by  the  pursuer,  entirely  out  of  view. 
The  meaning  to  be  put  by  law  on  a  marriage-contract,  which  is 
a  mutual  and  onerous  deed  conferring  irrevocable  rights  on 
third  parties,  cannot  be  affected  by  any  statement  as  to  his  or 
her  understanding  of  its  import,  made  by  one  of  the  spouses  in 
a  subsequent  testamentary  settlement.  A  declaration  even  by 
them  both  could  not  impair  or  alter  the  previously  fixed  rights 
of  the  children.  Here  the  interest  of  the  heir  is  attempted  to 
be  impaired,  not  merely  by  a  will  by  one  of  them,  but  by  a  will- 
made  on  deathbed.  The  homologation  or  acquiescence  is  dis- 
posed of  by  the  fact,  that  the  acts  on  which  it  is  founded  oc- 
curred while  the  defender  was  a  minor,  and  by  its  not  being 
averred  that  be  was  aware  of  the  nature  of  his  legal  rights. 

**  The  marriage-contract  is  so  awkwardly  expressed  that  it 
clearly  requires  construction.  And  considering  the  whole  deed, 
the  Lord  Ordinary  prefers  the  interpretation  of  the  pursuer, 
simply  because  he  thinks  that  the  defender's  makes  the  deed  very 
nearly  absurd. 
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"  It  w«s  clearly  the  object  of  the  contracting  parties  to  maw 
their  whole  properties  into  one  stock,  which  was  to  be  divi- 
■ible,  after  their  deaths,  among  all  the  children  of  this  or  of  the 
fornner  marriage  equally.  The  wife*$  property,  accordingly,  is 
clearly  all  tied  up  for  this  purpose,  and  she  is  farther  bound, 
in  the  event  of  her  surviyance,  to  educate  and  maintain  the 
children,  for  which  purpose  she  is  empowered  to  take  £10 
yearly  from  the  share  of  each.  But,  afrer  thus  fixing  the  wife, 
observe  the  result  of  the  defender's  construction  quoad  the  hus- 
band. 

"  In  the  contract  he  makes  mention  of  only  two  parts,  and 
these  rery  insignificant  parts,  of  his  real  property,  and  he  makes 
no  mention  of  personal  property  whatever.  After  this  he  comes 
to  make  an  arrangement  on  his  part  in  favour  of  the  children, 
corresponding  to  the  arrangement  made  by  the  wife.  He  there- 
fore dispones  to  them  equally  '  his  whole  subjects,  heritable  and 
moveable,  generally  and  particularly  before  described,  pertaining, 
or  that  shall  pertain  or  be  addebted  to  him  at  the  time  of  his 
death.'  The  defender's  plea  is,  thst  this  is  a  conveyance  only 
of  what  was  generally  and  particularly  before  described,  that  is, 
of  the  two  fragments,  and  of  nothing  elee ;  the  result  of  which 
is,  that  he,  as  a  disponee,  fiist  takes  his  share  of  these,  and  then, 
as  heir,  all  the  rest. 

**  The  Lord  Ordinary  cannot  put  this  construction  on  the 
words,  because—  \st.  It  implies  that  moveablee  had  been  pre- 
Tiously  described,  which  is  not  the  fact.  2d,  It  lays  the  burden 
of  maintaining  the  children  on  the  surviving  wife,  while,  by 
giving  the  children  only  the  two  fragments,  it  prevents  her  re- 
lieving herself  out  of  their  property  to  the  extent  of  £10  yearly, 
for  these  properties  are  not  worth  this  sum.  3c/,  It  is  incon- 
sistent with  the  whole  plan  and  scope  of  the  arrangement.  4M, 
It  is  possible  to  exhaust  all  the  words  more  rationally.  The 
meaning  is,  that  he  dispones  his  whole  subjects,  heritable  and 
moveable — his  whole  subjects  generally  and  particularly  before 
described — his  whole  subjects  pertaining  or  that  shall  pertain  to 
bim  at  his  death.  There  is  no  necessity  (as  the  defender's  con- 
struction assumes)  for  tying  the  words  '  generally  and  particu- 
larly before  described,'  to  the  immediately  preceding  words 
'  heritable  and  moveable.'  Each  may  form,  and  in  fair  con- 
struction ought  to  form,  a  separate  and  independent  description 
of  property. 

*'  No  expenses  are  given,  because  the  obscurity  of  the  deed 
made  the  action  and  the  defence  unavoidable." 

The  defender  reclaimed.     At  advising, 

Lord  Medwyn  considered,  that  looking  to  the  whole  clauses 
of  the  contract,  there  could  be  no  doubt  that  the  Lord  Ordi- 
nary's interlocutor  was  well  founded. 

.  Lord  MonereiffwaM  of  the  same  opinion,  and  that  the  right 
way  to  construe  the  deed  was — ^not  to  take  an  isolated  clause 
on  which  the  defender's  whole  argument  rested,  but  the  whole ; 
and  then,  in  that  case,  there  was  no  doubt.  His  Lordship 
agreed  in  the  views  of  the  Lord  Ordinary. 

Lord  Justice-  Clerk  concurred.  The  contract  was  a  general 
settlement,  and  fell  to  be  construed  as  liberally  as  possible 
against  the  father,  and  was  not  limited  in  the  wny  contended 
for  by  the  defender.  The  only  doubt  bis  Lordship  had  as  to 
the  Lord  Ordinary's  interlocutor  regarded  the  finding  as  to 
expenses.  His  Lordship  thought  that  the  pursuer  was  entitled 
to  some  expenses,  though  no  doubt  the  deed  was  obscure  and 
raised  a  doubt. 

Lord  Medwyn  thought  the  pursuer  should  be  found  entitled 
to  expenses  since  the  date  of  the  Lord  Ordinary's  interlocutor. 

Lord  Moncreiff  concurred. 

Lord  Meadowbank  absent. 

The  Court 

"  Adhere  to  the  interlocutor  reclaimed  againif,  and  refuse  the 
■aid  reclaiming  notes,  and  repel  the  defences ;  and  of  new,  find, 
declare,  adjudge  and  decern  in  terms  of  the  conclusions  of  the 
libel :  Find  the  pursuers  entitled  to  the  expenses  incurred  by 
them  since  the  date  of  the  Lord  Ordinary's  interlocutor  re- 
claimed against ;  appoint  an  account,"  frc 

Lord  Ordinary,  Cockburn. — Act,  A.  Anderson,  Penney;  T. 
S.  Paton,  S.S.C.,  Agent. — Alt.  Christison;  Renny  and  Web- 
ster, W.S.,  Agents.— Y,  Clerk LG.D.F.| 
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Second  Division (G.  D.  F.) 

No.  273. — Thomas  Coret  and  Mandatory,  Advo* 
ceUorSj  V.  William  Anderson,  Respondent. 

Process — Advocation — Competency — A.  S.,  1825  and  182S — 
A  party  wishing  to  review  the  inierlocuior  of  a  Sheriff  alloW' 
ing  a  proof  lodged  his  note  of  advocation  in  the  hands  of 
a  clerk  of  the  Court  of  Session;  but  the  Court  having  held 
the  procedure  incompetent,  on  the  ground  that  the  note  ought, 
in  the  first  instance,  to  have  been  presented  in  the  Bill- Cham' 
her,  a  note  of  advocation  was  thereafter  presented  to  the  Lord 
Ordinary  on  the  bills.  This  note  was  then  objected  to  as  ineom' 
petent,  in  respect  the  fifteen  days  allowed  to  advocate  by  the 
Act  of  Sederunt,  1825,  had  elapsed  before  presenting  the 
note ; — bui  the  Court  found  the  note  competent,  in  respect  the 
subsequent  Act  of  Sederunt,  1828,  did  not  provide  that  advo- 
cations should  be  presented  within  a  period  of  fifteen  days,  as 
prescribed  by  the  previous  Act  of  Sederunt  1825. 

See  suprOf  p.  582.  The  advocators — afler  the  de- 
cision of  the  Court,  by  which  it  was  found  that  their 
note  of  advocation  ought  not  to  have  been  presented 
to  a  clerk  of  the  Court  of  Session,  in  the  first  instance, 
but  to  the  Lord  Ordinary  on  the  bills — now  presented  a 
note  of  advocation  in  that  latter  way ;  but  an  objection 
was  taken,  that  the  time  allowed  for  so  doing  by  the 
Act  of  Sederunt,  1825  (viz.,  fifteen  days  afler  the  in- 
terlocutor ordering  the  proof),  had  now  expired,  and 
that  the  note .  was  consequently  incompetent.  An- 
stoered — That  the  Act  of  Sederunt,  1828,  did  not  con- 
tain the  same  imperative  requirement  as  to  the  time 
allowed  for  presenting  the  advocation  as  the  Act  of  Se- 
derunt 1825. 

Lord  Justice- Clerk, — I  confess,  af^er  looking  into  the  two 
Acts  of  Sederunt,  I  have  no  doubt  as  to  the  competency.  The 
Act  of  Sederunt,  1825,  required  that  the  bill  should  be  pre^ 
sented  within  fifteen  days,  and  that  if  it  was  presented  after 
that  period,  it  fell.  But  the  Act  of  Sederunt,  1828,  does  not, 
to  my  mind,  contain  the  same  sanction ;  and  I  think  that  the 
period  for  presenting  the  bill  is  not  limited  by  it  to  the  fifteen 
days  required  in  the  other,  and  that  there  is  nothing  iu  the  Act 
of  Sederunt,  1828,  to  preclude  the  present  advocation.  Even 
had  I  thought  the  note  not  comfietent,  I  could  not  have  held 
that  the  regulation  as  to  bills  of  advocation  was  applicable  to 
notes — 'Wliich  is  another  reason  for  thinking  the  prevent  note 
competent.  But,  however,  it  is  not  necessary  to  decide  that 
point  here. 

Lord  Medwyn, — I  am  of  the  same  opinion,  after  looking  into 
the  two  Acts  of  Sederunt. 

Lord  Moncreiff. — I  agree  with  your  Lordships,  and  that  there 
is  a  very  material  difference  between  the  Act  of  Sederunt,  182o. 
and  the  Act  of  Sederunt,  1828,  and  that  there  is  nothing  in  the 
latter  to  preclude  the  present  advocation.  I  need  say  no  more 
on  the  point ;  and  that  being  a  sufficient  reason,  I  think  it  is 
unnecessary  to  go  on  any  other  ground. 

Lord  Meadowbank  absent. 

The  Court  accordingly  remitted  to  the  Lord  Ordi- 
nary to  receive  the  note  of  advocation. 

Lord  Ordinary,  Ivory. — Act,  P.  Robertson;  Greiirand  Mor- 
ton, W.S.,  Agents — Alt,  Rutherfurd,  Cowan  ;  W.  Millar, 
S.S.C,  Agent LG.D.F.] 


20/A  July  1842. 
Second  Division. — (G.D.F.) 
No.  274. — Ralph  Erskink  Scott,  Adtmcatary  9.  TV 
Edinbuhoh,  Leith,  and  Nbwhavxh   Railwat 
CoMPANT,  Respondents. 

Contract — Arbitration — Subnisaion — ^Railwav  StMvte  6  and  7 
Gttl.  I  V.^Construction — A  proprietor  offaend  tkremgk  wkiek 
the  Edinburgh,  Leith^and  Newhwen  Hawvay  Comptmypasoed, 
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entered  into  an  agreement  and  submission  with  the  company^  by 
which  they  were  allowed  to  take  possession  of  the  ground  for 
the  purposes  of  the  railway  prior  to  the  ascertainment  of  the 
value  and  compensation  for  the  land  to  be  taken,  and  it  also 
provided,  that  that  point  should  be  ascertained  by  arbiters, 
who  also  had  power  to  name  the  time  from  which  interest  was 
to  run  on  the  price  and  damage  when  fixed.  The  'company 
entered  to  possession  under  the  agreement,  but  the  submission 
fell  as  to  the  other  point  from  failure  to  prorogate.  A  jury 
having  been  summoned  under  the  Statute  to  fix  the  value  and 
damage,  assessed  the  value  or  price  of  the  land  at  a  greater 
sum  than  what  was  contained  in  the  company's  offist,  both  for 
value  and  damage,  but  the  jury  found  nothing  for  damage.  By 
the  Statute,  where  the  company's  offer  falls  short  of  the  sum 
in  the  verdict,  they  have  to  defray  the  expense  of  summoning 
the  jury  and  the  costs  of  witnesses^Found  that  the  claims  of 
the  parties  fell  to  be  regulated,  not  by  the  Statute,  which  it  was 
pleaded  excluded  the  claim  for  interest,  but  by  the  agreement, 
which  was  uot  superseded  by  the  trial  under  the  Statute,  and 
in  respect  the  company  had  entered  to  possession  at  Martinmas 
1837«  that  they  were  bound  in  payment  of  interest  on  the  sum 
in  the  verdict,  not  from  its  date,  but  from  the  period  of  actual 
entry,  viz,,  Martinmas  1837. 

By  the  6th  and  7th  Will.  IV.,  a  company  was  in- 
corporated to  make  and  maintain  a  railway  from  Edin- 
burgh to  Newhaven,  passing,  ifUer  alia^  through  the 
lands  of  Trinity,  belonging  to  Alexander  Scot,  W.S., 
and  for  this  purpose  they  were  empowered  to  enter 
upon  the  lands  and  appropriate  such  parts  as  they  saw 
fit  for  the  purposes  of  the  railway.     The  Statute  pro- 
vided that  the  value  or  price  of  the  ground  so  to  be 
taken,  as  well  as  the  damages,  should  be  assessed  by  a 
jury  before  the  Sheriff  of  Edinburgh  prior  to  the  com- 
pany entering  to  possession.     According  to  the  aver- 
ments in  the  summons,  a  minute  of  sale  and  submis- 
sion was  entered  into  between  Scot  and  the  company, 
whereby,  to  facllate  the  latter,  Scot  consented  to  allow 
them  to  enter  to  possession  of  his  lands  prior  to  the 
ascertainment  of  the  value  and  damage,  and  for  that 
purpose  it  was  agreed  that  their  entry  should  be  .at 
Whitsunday  1837, — Scot  becoming  bound  to  free  and 
relieve  the  company  of  all  public  burdens  prior  thereto 
falling  on  the  subjects,  and  the  company  were  to  have 
right  to  the  rents  and  crops  of  1 838,  and  thereafter, 
and  that  the  price  and  damage  should  be  settled  by 
arbitration.     The  submission  was  limited  to  1st  Janu- 
ary 1838.     The  arbiters  had  thereby  power  to  fix  the 
date  from  which  interest  should  run  on  the  price  and 
damage,  and  likewise  to  find  either  party  liable  to  the 
other  in  the  expenses  of  the  submission.    The  company 
entered  to  possession  of  part  of  the  ground  in  June 
1837,  and  to  the  remainder  in  September  thereafter. 
It  appeared  that  various  steps  of  procedure  took  place 
in  the  submission,  but  nothing  definitive  was  concluded, 
and  it  fell  in  consequence  of  a  failure  to  prorogate. 
Thereafter  the  pursuer,  who  is  Scot's  trustee,  stated 
his  willingness  to  treat  with  the  company  for  the  price 
and  damage,  in  terms  of  the  25th  section  of  the  Act, 
in  consequence  of  which  the  company  made  an  offer 
of  £3500  both  for  price  and  compensation.   But  as  the 
offer  was  refused,  a  summary  application  was  presented 
by  the  company  to  the  Sheriff  to  summon  a  jury  for 
the  purpose  of  asseising  the  amount.     The  petition  of 
the  company  was  conjoined  with  a  supplementary  ap- 
plication at  the  instance  of  the  pursuer ;  and  a  jury 
having  viewed  the  lands,  assessed  the  price  (August 
1 838)  at  £4250,  less  £355  previously  paid  to  account, 
but  nothing  was  found  for  damage.     As  the  sum  found 


by  the  jury  was  greater  than  the  company's  offer,  the 
Sheriff,  in  decerning  for  the  price,  decerned  also  against 
the  company  for  expenses,  in  terms  of  the  Statute. 

Scot's  trustee  brought  this  action  against  the  com- 
pany, concluding  for  payment  of  interest  on  the  price 
found  by  the  jury,  as  from  Whitsunday  1837,  the 
period  when  the  company  entered  to  possession  under 
the  agreement,  and  till  payment,  and  also  for  the  ex- 
penses connected  with  the  submission, — ^the  expense 
of  collecting  and  preparing  evidence,-»-and  the  expense 
of  counsel  and  agents  at  the  trial,  as  well  as  the  costs 
incurred  to  witnesses  before  the  jury,  but  under  de- 
•  duct  ion  of  whatver  sums  should  be  paid  by  the  com- 
pany in  name  of  expenses  under  their  summary  appli- 
cation, in  terms  of  the  Statute.  The  claim  for  expenses 
amounted  to  upwards  of  £1200. 

This  claim  was  resisted.  Scot,  as  explained  by  the 
company,  was  the  originator  of  the  scheme,  and  pro- 
cured from  the  company,  by  pressing  solicitation,  an 
advance  of  £355,  long  before  they  entered  to  the 
lands.  It  was  a  fact,  they  alleged,  beyond  dispute, 
that  they  only  entered  to  possession  in  the  autumn  of 
1837 ;  in  evidence  of  which  the  date  (September  1837) 
of  the  agreement  libelled  on  was  adduced,  as  proving 
this  conclusively ;  and  it  was  maintained,  that  even 
supposing  that  the  term  of  Whitsunday  1837  was 
to  be  taken,  legally  speaking,  as  the  entry,  contrary 
to  what  took  place,  the  advance  of  £355  more  than 
covered  any  loss  from  the  company's  prior  posses- 
sion. It  had  been  alleged  that  the  submission  fell 
from  the  fault  of  the  company  in  refusing  to  proro- 
gate ;  but  this  was  denied ;  and  even  if  it  were  so, 
it  was  argued,  that  it  could  not  affect  the  question, 
because  the  submission  having  fallen,  the  whole  sub- 
ject-matter which  was  to  have  been  disposed  of  in 
thatTway,  fell  also;  and  it  was  no  longer  competent 
to  refer  to  any  thing  that  took  place  prior  to  the 
jury  trial,  as  arising  from  the  agreement  after  the  pe- 
tition to  the  Sheriff.  The  matter  came  to  be  under 
the  Statute,  so  that  the  validity  of  the  present  claim 
must  be  considered  in  reference  to  the  Statute  alone, 
and  not  to  the  agreement.  The  whole  question  of 
damage  and  value  was  put  to  the  jury,  and  they 
found  a  sum  for  the  price  merely,  but  assessed  no- 
thing for  damage — ^nominally  so  speaking.  Virtually 
they  did,  it  was  argued :  For  as  they  gave  so  large 
a  sum  as  £4250  for  four  acres  of  ground,  previous- 
ly renting  only  £6  per  acre,  it  was  clear  damage  was 
therein  included  of  every  kind  ; — the  more  especially 
so,  as  the  case,  as  put  for  the  pursuer,  was  one  of 
prospective  damage.  It  was  the  pursuer's  fault  if  no- 
thing was  given  for  previous  damage  arising  from 
the  previous  entry  of  the  company ;  and  yet  the  fact 
of  prior  possession  was  before  the  jury.  Then,  as  no- 
thing was  specially  assessed  for  that,  the  jury  must 
have  considered  that  nothing  was  due ;  therefore,  to 
ask  interest  on  the  sum  assessed  by  the  jury  from 
Whitsunday  1837,  was  to  ask  damage  for  prior  pos- 
session ;  but  that  was  what  the  jury  did  not  give  ;  and 
consequently,  and  as  the  Statute  was  silent  on  such 
matters,  the  Sheriff  had  no  power  to  entertain  the 
question.  Besides,  the  advance  of  £355  more  than 
covered  the  claim.  As  to  the  claim  for  expenses,  it 
was  equally  incompetent  as  including  charges  not  as- 
sessable under  the  Statute.    This  claim  was  not  to  be 
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judged  of  as  arising,  at  common  law,  under  tbe  agree- 
menty  but  as  under  the  Statute,  from  the  submission 
having  fallen ;  and  accordingly,  the  only  charges  claim- 
able from  the  company  was  the  mere  expense  of  sum- 
moning the  jury,  and  the  costs  of  witnesses.  The 
words  of  the  Act  were  quite  precise  as  to  this,  and  the 
enactment  was  intended  to  prevent  any  extravagant 
mode  of  conducting  such  trials.  The  Statute  pro- 
vided, 

"  That  in  every  gach  caie  in  which  the  verdict  of  a  jury  shall 
be  given  for  tbe  same,  or  a  greater  sum  than  shall  have  been 
previously  offered  by  tbe  said  company,  for  tbe  purchase  of  any 
lands,  grounds,  and  heritages,  to  be  uiied  or  taken  by  tbem  for 
the  purposes  of  this  Act,  or  as  compensation  or  satisfaction  for 
any  damage  or  loss  which  may  happen  or  arise  in  tbe  execution 
of  any  of  tbe  powers  hereby  granted,  all  tbe  costs  of  summoning 
sncb  jury,  and  tbe  expenses  of  witnesses,  shall  be  defrayed  by 
tbe  said  company,  and  such  costs,  charges,  and  expenses,  sball 
be  settled  by  tbe  said  Sberiff  or  Sberiff-snbstitute.*' 

It  was  plain  that  the  Sheriff  could  only  give  ex- 
penses under  the  summary  application  taken  under  the 
Statute.  It  was  there  the  cause  of  action  originated  ; 
and  it  was  only  in  the  cause  where  the  matter  of  dis- 
pute occurred  that  expenses  could  be  given, — that  is 
to  say,  under  the  summary  application.  Accordingly, 
the  claim  now  made,  as  insisted  in  in  a  different  pro- 
cess, was  utterly  incompetent. 

Scot's  trustee  answered — That  it  was  incompetent 
to  argue  the  claim  as  arising  simply  under  the  Statute. 
It  was  true  that  the  submission  had  fallen,  and  that 
under  the  Act,  the  price  had  been  assessed  by  a  jury; 
but  still  the  agreement  under  which  the  company  enter- 
ed to  prior  possession  remained  in  full  force.  The  com- 
pany possessed,  or  were  entitled  to  possess,  in  virtue 
of  the  agreement  from  Whitsunday  1837;  and  though 
the  price  was  not  fixed  till  some  time  afterwards,  inte- 
rest was  nevertheless  due  on  the  price,  when  ascertained, 
from  the  period  of  entry,  as  part  of  the  condition  under 
which  Scot  consented  to  the  agreement,  and  under, 
and  in  faith  of  which  it  must  be  held  the  company 
were  allowed  to  possess,  as  much  so  as  the  payment  of 
the  price  itself  must  be  held  to  have  been  a  condition 
of  the  aereement.  It  was  impossible  to  disconnect  the 
case  before  the  jury  from  the  agreement,  as  but  for  it 
the  company  would  not  have  been  in  possession  at  the 
trial.  The  agreement  under  which  possession  was  had, 
and  was  maintained,  remained ;  and  though  the  sub- 
mission lapsed,  and  the  price  was  not  fixed  by  arbitra- 
tion, nevertheless  the  verdict  of  the  jury  came  in  place 
of  that  method  of  fixing  it,  and  must  be  held  as  having 
performed  the  office  in  that  particular  of  the  submis- 
sion. It  was  quite  settled,  that  from  the  time  when  a 
party  cedes  the  possession  and  rents  of  his  lands,  the 
surrogate,  namely,  the  interest,  should  begin  to  run. 
When  parties  agree  on  a  term  of  entry,  they,  by  neces- 
sary implication,  agree  on  the  term  from  which  inte- 
rest is  to  run ;  and  by  leaving  this  last  point  to  arbiters, 
they  plainly  leave  them  no  alternative  but  either  to  decide 
in  that  way,  or  to  enlarge  the  price  beyond  the  mere 
Talue  for  the  time,  so  as  substantially  to  make  an  al- 
lowance for  interest.  As  to  the  sum  of  £355,  it  was 
given,  not  as  an  equivalent  for  prior  possession,  but 
merely  as  an  indulgence  to  Mr  Scot  for  the  corres- 
ponding indulgence  the  company  obtained  of  earlier 
possession  than  they  could  have  otherwise  had.  In  re- 
ference to  the  claim  for  expenses,  supposing  that  the 


Statute  limited  the  costs  exigible  under  it  to  the  costs 
of  witnesses,  and  of  summoning  the  jury,  it  did  not 
take  away  the  right  existing  at  common  law,  in  refer- 
ence to  a  valid  claim,  to  apply  for  the  separate  and 
extra  expenses  which  were  always  unavoidably  incurred 
by  way  of  an  ordinary  action.  By  the  25th  section  of 
the  Statute,  either  party,  in  the  event  of  their  being 
unable  to  agree  as  to  a  price,  was  empowered  to  apply 
to  the  Sheriff.  That  was  a  mere  power ;  and  any  third 
party  having  a  legal  claim  of  any  kind  against  the 
company,  remained  entitled  to  appeal  to  the  ordinary 
courts  of  law.  That  was  the  case  even  with  regard  to 
that  class  of  claims  to  which  the  statutory  pro^eding 
was  applicable,  and  still  more  so,  of  course,  in  regard  to 
claims  of  any  other  sort.  In  the  present  instance,  tbe 
company  originally  acquired  a  right  to  the  subjects 
under  a  special  contract,  and  not  in  virtue  of  the  powers 
of  taking  possession  conferred  on  them  by  their  Statute. 
Afterwards,  no  doubt,  the  statutory  proceeding  was  had 
recourse  to  by  the  company,  but  only  to  the  special 
effect  of  ascertaining  the  value  of  the  lands  as  at  the 
date  of  the  verdict.  The  case  before  the  jury  had  no 
reference  to  the  prior  possession,  or  to  the  agreement 
The  present  claim  was  in  reference  entirely  to  it.  It 
could  not  have  been  stated  to  the  jury,  as  not  falling 
under  the  Statute  or  the  summary  application ;  and  it 
was  incompetent  to  say  that  the  pursuer^s  right  to 
claim  expenses,  connected  with  a  previous  state  of  cir- 
cumstances not  before  the  jury,  and  not  contained  in 
the  summary  application,  could  be  taken  away  by  the 
Statute.  It  was  a  valid  daim  at  common  law,  not 
arising  under  the  Statute  at  all,  but  under  a  totally  dif- 
ferent and  separate  state  of  circumstances. — (The  ex- 
penses would  appear,  from  the  Lord  Ordinary's  interio- 
cutor,  to  have  been  settled  in  the  summary  application 
in  the  Sheriff  Court). 

Tbe  Sheriff- substitute  pronounced  the  following  in- 
terlocutor : 

"  14M  May  1839 — Tbe  Sberiff-substitute  baring  considered 
tbe  closed  record,  finds,  ]«/,  That  tbe  pursuer  baa  no  claim  for 
interest  on  tbe  sum  of  money  awaided  to  bim  by  tbe  jnry  as  tbe 
value  of  bis  lands  at  Trinity,  taken  by  the  defenders  under  tbe 
Statutes  6  and  7  Will.  IV.  cb.  31,  previous  to  tbe  date  of  tbe 
verdict,  either  in  name  of  damages,  over  tbose  whicb  were  esti- 
mated by  tbe  jury,  or  as  compensation  for  oocopatioo  of  tbe 
ground  whicb  be  bad  ceded  to  tbe  defenders  under  a  priTate 
agreement,  previous  to  tbe  jury  trial :  Finds,  2dfy,  Tbat  it  is  incom- 
petent in  this  action  to  entertain  tbe  pursuer's  claim  for  the  ex- 
penses of  tbe  jury  trial,  or  any  other  expenses  incttrred  by  bim 
in  tbe  summary  process  referred  to  in  tbe  libel ;  and  ia  rcapcct 
thereof  sustaina  tbe  defences  and  dismisses  tbe  action,  reaerring 
to  tbe  pursuer  bis  claim  for  interest  on  tbe  sum  awarded  to  him 
by  tbe  jur;jr,  from  and  after  tbe  date  of  tbe  verdict  until  payment; 
and  also  his  claim  for  the  whole  or  any  part  of  tbe  expenses  in- 
curred by  bim  in  tbe  jury  trial,  or  in  tbe  summary  proceaa  above 
referred  to,  to  be  recovered  by  bim  under  tbe  decree  in  tbat 
process,  and  to  tbe  defenders  their  defences  as  aceorda :  Pinda 
tbe  pursuer  liable  in  expenses,  allows  an  account  to  be  given  in 
for  taxation,  and  decerns/'    (Signed)  **  Adam  UaauBAET." 

"  Noti, — Tbe  Sheriff-substitute  is  not  prepared  to  find  tbe 
action  altogether  incompetent  as  to  tbe  demand  for  interest  oo 
tbe  sum  awarded  by  tbe  jury;  but  be  ia  decide41y  of  optnioa 
tbat  tbat  claim  is  ill  founded  on  tbe  merits.  .  Tbe  pnrsaer,  or 
bis  constituent,  ought  to  have  stipulated  exprcnlj  for  interest 
on  the  sum  to  be  ultimately  found  due,  before  be  allowed  tbe 
railway  company  to  take  possession  of  the  land,  if  be  meant  to 
insist  on  such  a  claim,  or  else  be  should  have  atated  tbe  pre- 
vious occupancy  as  ao  element  for  tbe  consideration  of  the  jury, 
in  estimating  tbe  value  to  be  given  for  tbe  land  at  tbe  triaL 
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"  At  to  the  demand  for  the  expenses  preparatory  to  the  trial, 
a  question  may  certainly  be  raised,  whether  the  clause  in  the 
Statute  about  costs  is  to  be  so  strictly  Tand  indeed  harshly)  in- 
terpreted as  is  contended  for  by  the  detienders,  or  whether  the 
expenses  of  summoning  the  jury  must  not  be  held  to  include  all 
the  expenses  necessarily  incident  to  the  trial,  and  in  preparation 
thereof;  but  it  appears  to  the  Sheriff-substitute  that  it  is  not 
competent  to  try  that  question  in  this  process.  It  may  be  raised 
under  the  decree  in  the  summary  application,  in  the  shape  of 
objections  to  the  auditor's  report,  or  to  the  taxing  of  the  ac- 
counts." 

An  appeal  was  dismissed  by  the  Sheriff,  who  ap- 
pended the  following  note  to  his  interlocutor : 

"  As  to  the  firgi  point  of  this  cause,  the  Sheriff  is  of  opinion, 
that  the  submission  having  been  allowed  to  expire,  the  pursuer's 
claim  falls  to  be  regulated  by  the  verdict  of  the  jury.  It  must 
now  be  held  that  the  jury  have  awarded  to  tie  pursuer  what  to 
them  appeared  a  sufficient  sum,  not  merely  for  the  lands,  but 
also  as  a  recompense  to  be  given  for  the  damages  sustained  by 
the  pursuer,  in  terms  of  the  2dth  clause  of  the  Statute. 

**  The  Sheriff  has  no  power,  either  directly  or  indirectly,  to 
add  to  the  sum  awarded  by  the  jury,  which  must  be  held  to  in- 
clude every  claim  which  the  pursuer  could  have  brought  for- 
ward against  the  defender. 

"  As  to  the  Beeond  point,  the  expenses  can  only  be  determin- 
ed in  the  application  at  the  instance  of  the  defenders,  when  the 
pursuer's  account  of  his  expenses  in  that  action  is  brought  for- 
ward in  that  process  for  taxation." 

In  an  advocation,  the  Lord  Ordinary  pronounced  this 
judgment : 

"  31s/  May  IS42. — The  Lord  Ordinary  having  heard  counsel 
in  this  advocation,  and  thereafter  considered  the  record,  docu- 
ments produced,  and  whole  process,  In  respect.  Is/,  That  the 
Act  of  Parliament  under  which  the  respondents  acted,  expressly 
precluded  them  from  entering  on  Mr  Scot's  lands  till  they  had 
settled  with  him  for  the  price  and  damages  of  the  portion  pro- 
posed to  be  occupied  ;  2d,  That  Mr  Scot,  by  a  special  minute 
of  agreement,  dated  7th  September  1837,  entered  into  with  the 
respondents,  agreed  to  dispense  with  the  said  statutory  provi- 
sion, and  to  allow  them  to  take  possession  of  the  land  then 
required  by  them,  on  condition  that  the  term  of  Whitsunday 
1837  should  be  fixed  as  their  term  of  entry,  and  that  the  value 
of  the  lands  and  the  damages  should  be  ascertained  by  arbiters 
mutually  chosen ;  Zd,  That  the  said  submission  lapsed  appa- 
rently from  no  fault  imputable  to  Mr  Scot,  but  solely  from 
want  of  a  valid  prorogation  ;  4th,  That  the  subsequent  remit 
to  and  verdict  of  the  jury  must  be  held  merely  as  a  proceeding 
necessary  to  supply  the  want  of  the  valuation  by  arbiters ;  6th, 
That  the  sum  awarded  by  the  jury  consisted  of  price,  and  not  of 
damages:  Finds  that  the  price  awarded  by  the  jury  must,  in 
the  circumstances  of  this  case,  be  held  to  be  payable,  and  to 
carry  interest  from  the  actual  and  declared  term  of  entry  pre- 
Tiously  fixed  by  the  special  agreement  of  the  parties :  There- 
fore advocates  the  cause,  alters  the  interlocutors  of  the  Sheriff 
complained  of,  and  decerns,  in  terms  of  the  libel,  against  the 
defenders  for  payment  of  interest  on  the  said  price  from  Wbit- 
sanday  1837,  as  libelled  :  Farther,  with  respect  to  the  conclu- 
sions in  this  action  for  the  costs  of  the  trial,  in  f  espect  it  is  ad- 
mitted that  these  have  been  discussed  and  settled  in  the  other 
process  or  proceeding  before  the  Sheriff  under  which  the  jury 
was  summoned,  finds  it  unnecessary  now  to  give  any  judgment 
or  decree  as  to  these  costs :  Finds  no  expenses  due  to  either  party, 
so  far  as  the  same  were  incurred  in  the  Infeiior  Court  in  re- 
ference to  both  conclusions  of  the  libel ;  but  finds  the  advoca- 
tor entitled  to  expenses  in  this  Court,  as  the  same  may  be  taxed 
by  the  auditor,  and  decerns," 

The  company  reclaimed,  praying  the  Court 

"  to  alter  the  interlocutor  submitted  to  review,  and  find  that 
the  advocator,  the  original  pursuer,  is  only  entitled  to  interest 
upon  the  sum  awarded  by  the  jury  to  the  late  Mr  Scot,  as  the 
price  of  that  portion  of  the  lands  of  Trinity  occupied  by  the 
railway,  from  and  after  the  date  of  the  trial  by  which  the  price 
of  the  lands  was  fixed  on  the  2d  August  1838 ;  OT%i  all  eredts. 
SCOTTISH  JURIST. 


to  alter  the  interlocutor  of  the  Lord  Ordinary,  in  so  far  as  it  finds 
the  advocator  entitled  to  the  whule  expenses  incurred  by  him 
in  this  Court,  in  respect  that  the  interlocutor  of  the  Sbeiiff 
assoilzieing  the  respondents  from  those  conclusions  of  the  libel 
which  were  applicable  to  the  expenses  of  the  trial,  has  been 
adhered  to ;  or  to  do  otherwise  in  the  premises  as  to  your  Loid- 
ahips  shall  seem  proper." 

The  Court 

"Recal  the  interlocutor  reclaimed  against:  Find  that  posses- 
sion was  obtained  at  Whitsunday  1837,  in  respect  of  an  agree- 
ment and  submission  in  which  the  referees  had  power  to  ascer- 
tain from  what  period,  embracing  said  term  of  entry,  the  price 
to  be  fixed  should  bear  interest,  and  on  the  faith  of  that  refer- 
ence being  acted  upon  :  Find  that  the  possession  and  the  claims 
of  parties  must  be  regulated  by  said  agreement :  Find  that  the 
trial  did  not  supersede  the  fulfilment  of  the  agreement,  so  far  as 
regards  the  possession  obtained  under  said  agreement,  and  not 
by  virtue  of  the  Act  of  Parliament :  Find  that  it  is  competent 
for  the  Court  to  declare  whether  interest  shall  be  paid  for  the 
possession  so  obtained  under  this  agreement  before  the  statutory 
proceedings  for  fixing  the  price :  Find  that  the  fair  interest  to 
be  paid  should  be  the  interest  of  the  sum  found  by  the  jury  ai 
the  price  of  the  lands;  and  in  respect  of  the  term  of  actual  entry, 
find  and  declare  that  interest  shall  be  paid  from  the  term  of 
Martinmas  1837 :  Find  the  advocator  entitled  to  the  expenses 
incurred  in  this  Court  to  the  date  of  the  Lord  Ordinary's  inter- 
locutor, but  to  no  further  expenses.'* 

Lord  Ordinary,  Cuninghame. — Act,  Rutherfurd,  Monro;  J. 
R.  Stoddart,  W.S.,  Agent Alt.  Sandford;  Renny  and  Web- 
ster, W.S.,  Agenti Russell,  Clerk [G.D.F.J 


20th  July  1842. 
Second  Division. — (G.D.F.) 

No.  275. — The  Edinburgh  and  Glasgow  Union 
Canal  Company,  PetitumerSj  v.  Sir  J.  G.  Car- 
MICHAEL,  Bari.,  Respandeni. 

Process— Expenses — Petition  to  Apply  Judgment — Appeal — 
The  expense  of  an  application  to  the  Court  to  apply  a  jiidg" 
ment  of  the  Houee  of  Lord*  reverting  an  interlocutor  of  the 
Court  of  Seaeion,  allowed  to  the  petitioner. 

Sir  Thomas  Gibson  Carmicbael,  Bart.,  raised  an  ac- 
tion against  the  petitioners,  in  terms  of  an  agreement 
libelled  on,  for  payment  of  such  a  sum  of  money  as 
should  be  ascertained  to  be  the  value  of  the  rock  on 
his  estate  which  was  covered  by  the  canal.  The  Lord 
Ordinary,  and  subsequently  the  Court,  sustained  the 
claim  generally,  and  the  Lord  Ordinary  thereafter  or- 
dered consignation  of  £3930  to  account  of  the  pursuer's 
claims.  Afterwards  he  brought  a  supplementary  action, 
concluding  for  bygone  legal  interest  on  the  above 
sum,  and  the  Lord  Ordinary  and  the  Court  sustained 
also  that  claim.  The  petitioners  thereupon  grant- 
ed bond  of  caution  for  the  amount  of  bygone  interest 
found  due,  and  then  appealed  to  the  House  of  Lords 
against  the  various  judgments  in  the  cause,  in  so  far  as 
they  had  been  found  liable  in  bygone  interest.  The 
House  of  Lords  reversed  the  findings  of  the  Court  of 
Session,  in  so  far  as  appealed  against. 

The  petitioners  now  presented  a  petition  to  the 
Court  to  apply  the  judgment  of  the  House  of  Lords» 
and  to  find  them  entitled  to  expenses,  including  the 
expense  of  the  present  application. 

The  respondent  objected  to  the  Court  finding  the 
petitioners  entitled  to  the  expenses  of  the  application, 
as  unusual. 

The  petitioners  answered,  that  they  were  entitled  to 
these  expenses,  as  the  respondent  had  never  afforded 
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them  any  facilities  to  get  up  their  bond  of  caution ;  and 
as  a  precedent,  they  referred  to  the  case  of  Brodie  v, 
Sinclair,  3d  December  1831,  10  S.  and  D.,  p.  99.  See 
also  Shaw's  New  Digest,  voce  Appeal. 

The  Court  were  unanimously  of  opinion  that  the  case 
of  Brodie  was  a  precedent,  and  that  the  petitioners 
were  entitled  to  the  expense  of  the  application ;  and 
their  Lordships  accordingly,  in  the  following  interlo- 
cutor applying  the  judgment  of  the  House  of  Lords, 
decerned  for  payment  of  the  expense  of  the  application: 

"  Alter  the  interlocatort  appealed  from,  in  so  far  as  the  same 
find  I  be  petitioners  liable  in  paynoent  of  interest  upon  the  ascer- 
tained value  of  the  stone  under  the  canal ;  assoilzie  the  peti- 
tioners from  the  whole  conclusions  of  the  supplementary  sum- 
mons :  Find  them  entitled  to  expenses  in  the  proceedings  con- 
sequent thereupon  in  tbis  Court,  including  tbe  expenses  of  the 
present  application  and  procedure  thereon,  and  remit  the  account 
of  expenses,  when  lodged,  to  tbe  auditor  for  taxation :  And 
further,  order  repetition  of  the  said  sum  of  £2589.  13.  11.  paid 
by  the  petitioners,  with  the  legal  interest  thereof  since  paid : 
Grant  warrant  to  the  clerk  of  Court  to  transmit  the  bond  of 
caution  above  mentioned  to  the  Register  of  Deeds,  that  an  ex- 
tract thereof  may  be  delivered  to  the  petitioners;  and  authorise 
all  legal  execution  to  proceed  thereon  at  their  instance  against 
Sir  Thomas  Gibson  Carmichael,  Bart.,  and  (he  cautioner  in  tbe 
said  bond,  for  repetition  of  the  said  sum,  and  the  legal  interest 
thereof:  Allow  the  decree  for  said  sum  and  interest  to  be  ex- 
tracted ad  interim,  but  supersede  the  same  till  tbe  first  day  of 
iSeptember  next,  and  decern." 

Act,  J.  S.  More;  W.,  A.  G.,  and  R.  Ellis,  W.S..  Agents 

Alt.  Dean  of  Faculty  (Wood);  Gibson-Craigs,  Dalziel  and 
Brodie,  W.S.,  Agents P.  Cierk fG.D.F.J 


20th  July  \S42. 

Second  Division. — (G.D.F.) 

No.  276 — Jamrs  Beaumont  Neilson  and  Others, 
Pursuers,  v.  The  House  hill  Coal  and  Iron  Com- 
pany, Defenders, 

Jury  Cause — Damages — Patent,  Infringement  of — Bill  of  Ex- 
ceptions— Jury  question,  in  an  action  of  damages,  as  to  the 
infringement  of  a  patent  for  an  improved  application  of  air  to 
produce  heat  in  Jires,  forges  and  furnaces,  where  bellows  or 
other  blowing  apparatus  are  required —  Verdict  for  pursuers, 
and  thereajter  sustained  on  a  bill  of  exceptions  by  the  Court. 

Process — Record — Proof — Evidence — Witness — Statute  6  and 
6  Gul.  IV.  c.  83 — Patent,  Infringement  of — Jury  Cause — 
Circumstances  in  which,  in  an  action  of  damages  brought  for 
the  infringement  of  a  patent,  where  the  defender  proposed  to 
call  witnesses  to  prove  that  the  principle  of  the  patent  had  been 
in  public  use  prior  thereto  in  Scotland— Held  that  the  pro- 
posed line  of  evidence  was  inadmissible,  as  no  sufficient  notice 
of  such  course  had  been  given  to  the  pursuer  on  the  record;^* 
and  opinion,  Cl.J  That  in  regard  to  an  allegation  of  prior  use 
of  the  principle  of  a  patent,  it  is  not  enough  to  aver  so,  gener^ 
ally,  but  it  is  necessary  that  the  prior  use  at  particular  places, 
and  by  particular  persons,  shall  be  set  forth  in  such  a  way  that 
the  pursuer  may  be  able  distinctly  to  meet  such  averment ;  and, 
(2.)  That  the  Statute  5  and  6  Gul  I V.  e.  83,  §  5,  in  regard  to 
a  defender  in  such  an  aetiou  giving  certain  notice  of  what  he 
intended  to  found  on  at  the  trial,  did  not  extend  to  Scotland, 
but  merely  referred  to  the  mode  of  pleading  to  be  adopted  in 
English  actions  brought  for  the  infringement  of  patents. 

See  tftipi'a,  p.  1 74.  A  warrant  for  letters-patent  was 
issued  on  19th  July  1828  in  favour  of  Neilson,  for  tbe 
purpose  of  securing  to  him  the  invention  to  which  he 
laid  claim,  and  now  to  be  alluded  to,  for  the  term  of 
fourteen  years  thereafter.  The  warrant  for  the  let- 
ters-patent commences  in  name  of  the  Sovereign,  and 
sets  forth  that  Neilson  had 

"  humbly  repicsented  unto  his  Majesty,  that  after  considerable 


application,  be  bath  invented  and  found  out  *  an  ioveotion  for 
the  improved  application  of  air  to  produce  beat  in  fires,  forges, 
and  furnaces,  where  bellows  or  other  blowing  apparatus  are  re- 
quired,' which  invention  tbe  petitioner  believes  will  be  of  pub- 
lic utility :  That  he  is  the  first  and  true  inventor  thereof,  and 
that  the  same  has  not  been  heretofore  used  or  practised  by 
any  other  person  or  persons  whomsoever,  to  his  knowledge  or 
belief." 

It  narrated  that  the  applicant  requested  that  letters- 
patent  should  be  issued  in  his  favour,  and  it  then  pro- 
ceeded : 

"  And  bis  Majesty  being  willing  to  give  encouragement  to 
all  arts  and  inventions  which  may  be  for  tbe  public  good  and 
benefit,  therefore  bis  Majesty,  of  his  special  grace,**  &c.,  **  gives 
and  grants  to  the  said  James  Beaumont  Neilson,  his  executors, 
administrators,  and  assigns,  his  special  leave,  license*  and  full 
power,  sole  privilege  and  authority,  that  he,  the  said  James 
Beaumont  Neilson,  his  executors,  administrators,  and  assigns, 
by  themselves,  or  such  other  person  as  he  or  they  shall  appoint 
or  agree  with,  and  no  others,  from  time  to  time,  and  at  all  times 
hereafter,  during  the  term  herein  expressed,  shall  and  lawfully 
may  make,  use,  exercise,  and  vend  the  said  invention  within 
that  part  of  his  Majesty's  United  Kingdom  of  Great  Britun  and 
Ireland  called  Scotland,  in  such  manner  as  to  the  said  James 
Beaumont  Neilson,  his  executors,  administrators,  and  assigns, 
or  any  of  them,  in  their  discretion,  shall  seem  meet,  and  that 
he  and  rhey  shall  and  may  have  and  enjoy  the  whole  profi!s, 
benefits,  and  advantages  from  time  to  time  accruing  and  arising 
by  reason  of  the  said  invention."  "  His  Majesty  does,  by  these 
presents,  for  himself,  his  heirs  and  successors,  require  and  strictly 
command  all  and  every  person  or  persons,  bodies  politic  or  cor- 
porate, within  the  said  part  of  his  Majesty's  United  Kingdom 
called  Scotland,  that  neither  they,  nor  any  of  them  during  the 
continuance  of  tbe  said  term  of  fourteen  years  hereby  granted, 
either  directly  or  indirectly,  do  make,  use,  or  put  in  practice 
the  said  invention,  or  any  part  thereof,  so  attained  unto  by  the 
said  James  Beaumont  Neilson  as  aforesaid,  nor  in  anywise 
counterfeit,  imitate,  or  resemble  tbe  same,  nor  shall  make,  or 
cause  to  be  made,  any  addition  thereto,  or  subtraction  fVom 
tbe  same,  whereby  to  pretend  himself  or  themselves  the  in- 
ventor or  inventors,  devisor  or  devisors  thereof,  writhout  tbe 
license,  consent,  or  agreement  of  tbe  said  James  Beaumont 
Neilson,  his  executors,  administrators,  and  assigns,  in  writing 
under  their  hands,  first  had  and  obtained  in  that  behalf,  upon 
such  pains  and  penalties  as  can  or  may  be  justly  inflicted  on  ibe 
said  offenders,  for  the  contempt  of  bis  Majesty's  royal  command, 
to  be  answerable  to  the  said  James  Beaumont  Neilson,  bis  exe- 
cutors, administrators,  or  assigns,  according  to  law,  for  their  or 
either  of  their  damages  thereby  occasioned."  '*  Provided  al- 
ways, likeas  it  is  expressly  provided  and  declared,  that  if,  at 
any  time  during  the  said  term  hereby  granted,  it  ahall  be  made 
appear  to  bis  Majesty,  his  heirs  or  successors,  or  to  any  six  or 
more  of  his  or  their  Privy  Council,  that  this  grant  is  contrary  to 
law,  or  prejudicial  or  inconvenient  to  his  Majesty's  subjecu  in 
general,  or  that  the  said  invention  is  not  a  new  invention,  as 
to  the  public  use  and  exercise  thereof,  in  that  part  of  bis  9ia- 
jesty's  said  United  Kingdom  called  Scotland,  or  not  invented 
by  the  said  James  Beaumont  Neilson  as  aforesaid ;  then,  upon 
signification  thereof  to  be  made  by  his  Majesty,  bis  heif«  or 
successors,  under  his  or  their  signet  or  privy  seal,  or  by  tbe 
Lords  and  others  of  his  or  their  Privy  Council,  or  any  six  or 
more  of  them,  under  their  bauds  and  seals,  these  letters>pateat 
shall  forthwith  cease,  deterroiite,  and  be  utterly  void,  to  all  intents 
and  purposes,  any  thing  herein-before  contained  to  the  contrary 
notwithstanding:  Provided  also,  that  these,  his  Majesty's  letters- 
patent,  or  any  thing  herein  contained,  shall  not  extend,  or  be 
construed  to  extend,  to  give  privilege  to  the  said  James  Beaum<»t 
Neilson,  his  executors,  administrators,  and  assigns,  or  either  of 
them,  to  use,  imitate,  or  roakeany  invention  or  work  whatsoever, 
which  hath  hitherto  been  found  out  and  invented  by  any  other  of 
bis  Majesty's  subjects  whatsoever,  publicly  used  and  eserdsed  ia 
that  part  of  his  Majesty's  said  United  Kingdom  called  Seotlard. 
unto  whom  like  letters-patent  have  been  already  granted,  fcr 
the  sole  use,  benefit,  and  exercise  thereof, it  being  hii  Ma- 


1842.] 


IN  THE  COURT  OF  SESSION,  &c. 


627 


jesty*8  will  and  pleasure  that  the  said  James  Beaumont  Neil- 
son,  bis  executors,  admiuistrators,  or  assigns,  and  all  and  every 
other  person  or  persons  unto  whom  like  letters- patent  or  privi- 
leges  have  been  already  granted  as  aforesaid,  shall  distinctly  use 
and  practise  their  several  inventions,  by  them  invented,  accord- 
ing to  the  true  intent  and  meaning  of  the  same  respective  let- 
ters-patent, and  of  these  presents."     "  And  lastly,  his  Majesty, 
by  these  presents,  for  himself,  his  heirs  and  successors,  grants 
unto  the  said  James  Beaumont  Neilson,  his  executors,  adminis- 
trators, and  assigns,  that  these  letters-patent,  under  the  seal 
aforesaid,  shall  be,  in  and  by  all  things,  good,  firm,  valid,  suffi- 
cient, and  effectual  in  law,  according  to  the  true  intent  and 
meaning  thereof,  and  shall  be  taken,  construed,  and  adjudged 
in  the  most  favourable  and  beneficial  sense,  for  the  best  advan- 
tage of  the  said  James  Beaumont  Neilson,  his  executors,  ad- 
ministrators, nnd  assigns,  as  well  in  all  his  Majesty's  Courts  as 
elsewhere,  and  by  all  and  singular  the  officers  and  ministers 
whatsoever  of  bis  Majesty,  hit  heirs  and  successors,  in  that  part 
of  his  said  United  Kingdom  called  Scotland,  and  amongst  all 
and  every  the  subjects  of  his  Majesty,  his  heirs  and  successors 
whatsoever  and  wheresoever ;  provided  the  said  James  Beau- 
mont Neilson,  within  the  space  of  four  calendar  months,  to  be 
computed  from  the  date  of  the  said  intended  letters- patent,  do 
cause  a  particular  description  of  the  nature  of  his  said  invention, 
and  in  what  manner  the  same  is  to  be  performed,  by  writing 
under  his  hand  and  seal,  to  he  enrolled  in  his  Majesty  Court  of 
Chancellary  in  that  part  of  his  Majesty's  said  United  Kingdom 
of  Great  Britain  and  Ireland  called  Scotland,  otherwise  the  said 
letters-patent  to  be  void.     And  his  Majesty  does  further  will 
and  command  that  this  charter  do  pass  the  Great  Seal,  per  sal- 
turn,  without  passing  any  other  Seal.     For  doing  whereof,"  &c. 

After  the  issue  of  the  letters-patent,  27th  January 
1829)  Neilson  lodged  his  specification,  which,  after 
setting  forth  the  purport  of  the  patent,  proceeded  as 
follows : 

*'  In  which  letters-patent  there  is  contained  a  proviso^  oh- 
liging  me  the  said  James  Beaumont  Neilson,  by  an  instrument 
in  writing  under  my  hand  and  seal,  particularly  to  describe  and 
ascertain  the  nature  of  my  said  invention.'*     "  Now,  know  ye, 
that  in  compliance  with  the  said  proviso,  I,  the  said  James 
Beaumont  Neilson,  do  hereby  declare,  that  my  invention  for 
the  improved  application  of  air  to  produce  heat  in  fires,  forges, 
and  furnaces,  where  bellows  or  other  blowing  apparatus  are  re- 
quired, consists  in  introduring  into,  and  applying  to  the  fires, 
forges,  and  furnaces,  atmospheric  air,  in  the  following  manner : — 
A  blast  or  current  of  air  must  be  produced  by  bellows,  or  other 
blowing  apparatus  now  in  use  in  the  ordinary  way,  to  which 
mode  of  pro<lucing  the  blast  or  current  of  air  this  patent  is  not 
intended  to  extend.     The  blast  or  current  of  air  so  produced, 
is  to  be  passed  from  the  bellows  or  blowing  apparatus  into  an 
nir  vessel  or  receptacle,  made  sufficiently  strong  to  endure  the 
blast,  and  through  and  from  that  vessel  or  receptacle,  by  means 
of  a  tube  pipe,  or  aperture,  into  the  fire,  forge,  or  furnace. 
The  air  vessel  or  receptacle  most  be  air-tight,  or  nearly  so,  ex- 
cept the  apertures  for  the  admission  or  emission  of  the  air;  and 
at  the  commencement,  and  during  the  continuance  of  the  blast, 
ir  must  be  kept  artificially  heated  in  a  considerable  temperature. 
It  is  better  that  the  temperature  be  kept  to  a  red  heat,  or  nearly 
BO,  but  so  high  a  temperature  is  not  absolutely  necessary  to 
produce  a  beneficial  effect.     The  air  vessel  or  receptacle  may 
b<  conveniently  made  of  iron;  but  as  the  effect  does  not  depend 
upon  the  nature  of  the  material,  other  metals  or  convenient 
materials  mny  be  used.     The  size  of  the  air  vessel  must  depend 
upon  the  blast,  and  on  the  heat  necessary  to  be  produced.    For 
an   ordinary  smith's  fire  or  forge,  an  air  vessel  or  receptacle 
capable  of  containing  1200  cubic  inches  will  be  of  proper  dimen- 
sions ;  and  for  a  cupola  of  the  usual  size  for  cast-iion  founders, 
an  air-vessel  capable  of  containing  10,000  cubic  inches  will  be 
of  a  proper  size.     For  fires,  forges,  or  furnaces  upon  a  greater 
scale,  such  as  blast-furnaces  for  smelting  iron,  large  cast-iron 
founders'  cupolas,  air  vessels  of  proportionably  increased  dimen- 
sions and  numbers  will  be  required.     The  form  or  shape  of  the 
air  vessel  or  receptacle  is  immaterial  to  the  effect,  and  may  be 
adapted  to  the  local  circumstances  and  situation.     The  air 


vessel  may  be  in  general  conveniently  heated  by  a  fire  distinct 
from  the  fire  to  be  affected  by  the  blast  or  current  of  air ;  and, 
generally,  it  will  be  better  that  the  fire  and  the  air  vessel  should 
be  enclosed  in  brick-work  or  masonry,  thruugh  which  the  pipes 
or  tubes  connected  with  the  air  vessel  should  pass.  The  man- 
ner of  applying  the  heat  to  the  air  vessel  i^,  however,  immaterial 
to  the  effect,  if  it  be  kept  at  a  proper  temperature." 

The  patentee,  and  other  parties  to  whom  he  had 
assigned  the  benefit  of  the  patent,  brought  this  action 
against  the  defenders  for  an  alleged  infringement  of  it, 
and  therefore  to  recover  reparation  by  way  of  da- 
mages. The  defenders  admitted  the  use  of  the  hot- 
blast,  but  they  averred  that  they  employed  it  in  a 
manner  substantially  different  from  the  mode  prescribed 
by  the  patent  and  specification.  The  mode  which  they 
adopted  was  described  as  follows : 

"  A  steam-engine  is  used  of  from  60  to  70  horses  power,  and 
which  power  is  so  applied  by  means  of  a  blowing  cylinder,  valve, 
and  communicating  pipes,  as  to  be  capable  of  impelling  above 
2000  cubic  feet  of  air  per  minute  into  the  smelting  furnace, 
under  a  pressure  of  from  2  to  3  pounds  on  each  square  inch. 
An  air  receptacle  is  next  used.  This  is  a  large  air-tight  space 
or  opening,  formed  by  excavating  rock  and  other  minerals,  and 
having  a  sectional  area  of  about  24  square  feet,  and  having  a 
communication  with  what  are  called  the  main  conducting  air- 
pipes,  of  upwards  of  5  feet  of  sectional  area,  by  a  mine  which 
is  driven  through  various  minerals,  and  having  a  sectional  area 
of  about  20  square  feet,  this,  with  the  main  conducting  air-pipes 
and  receiver-connections,  contains  about  18  times  the  quantity 
of  air  contained  in  the  blowing  cylinder.  This  receiver  is  made 
to  communicate  directly  with  the  blowing  cylinder  by  means  of 
two  large  air-ducts,  having  each  a  sectional  area  of  about  11 
feet,  and  a  pipe  having  a  sectional  area  of  about  nine  feet,  so  as 
to  keep  up  the  continuity  or  uniformity  of  the  stream  of  air, 
with  a  pressure  varying  from  1  to  S^  fts.  per  inch  in  all  the 
communicating  pipes.  The  main  conducting  air-pipes,  after 
leaving  the  air  mine,  is  prolonged  to  near  tht  heating  furnaces, 
which  are  again  placed  near  the  smelting  furnace,  and  from 
thence  the  blast  is  conducted  to  each  heating  furnace  by  a  branch 
pipe  of  about  75  square  inches  of  sectional  area. 

'*  The  heating  furnace  is  an  erection  which  comprehends  an 
arrangement  or  apparatus,  by  which  the  current  of  air  is  heated 
on  its  way  to  the  smelting  furnace.     For  this  purpose  the  cur- 
rent of  air  is  divided,  and  made  to  pass  through  a  series  of  pipes 
intensely  heated  in  the  furnace  in  the  following  manner : — The 
conducting  air-pipe  is  continued  horizontally  into  the  lower  pare 
of  the  brick-work  of  the  heating  furnace,  and  forms  what  is 
called  a  lying  pipe.     After  entering  this  lying  pipe,  the  current 
of  air  is  diverted  by  a  partition  or  stop,  and  divides  into  several 
smaller  streams  which  enter  into  small  branched  pipes  placed 
across  the  fire  in  the  form  of  the  letter  A  with  a  circubr  top, 
and  re-unite  in  a  second  lying  pipe  placed  parallel  with  the  first 
on  the  opposite  side  of  the  fire.     The  joint  areas  of  the  trans- 
verse sections  of  these  small  pipes,  taken  together,  are  of  about 
the  same  extent  as  that  of  the  conducting  air«pipe  as  it  enters 
the  heating  furnace,  of  which,  indeed,  they  aie  the  continu.ition, 
as  they  transmit  the  current  of  air  with  nearly  the  same  velocity 
as  in  the  conducting  air-pipe,  only  exposing  a  much  more  ex- 
tensive heating  surfiice  to  the  action  of  the  fire.     The  current 
of  air  being  now  partially  heated,  is  stopped  by  a  partition  in 
the  second  lying  pipe,  and  returns  back  in  a  similar  series  of 
curved  branches  to  a  second  portion  of  the  first  lying  pipe,  and 
the  current  of  air  is  in  this  way  successively  diverted  by  parti- 
tions in  the  lying  pipes,  and  divided  into  small  streams,  and 
made  to  cross  and  recross  the  fire  alternately  in  opposite  direc- 
tions three  times  in  all,  and  passing  each  time  in  several  trans- 
verse pipes  to  the  extent  of  16  in  all,  until  it  i»  again  united  for 
the  last  time  near  the  termination  of  one  of  the  lying  pipes,  from 
which  it  passes  off  in  a  single  pipe,  forming  a  continuation  of 
the  conducting  air- pipe,  and  leading  off  from  the  heating  furnace 
towards  the  smelting  furnace,  into  which  the  stream  of  air  is 
discharged  from  this  hot  air-pipe  at  a  temperature  of  about  the 
heat  of  melting  lead. 
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*'  In  carrying  these  arrangementi  into  effect,  icYend  import- 
ant piovisiont  are  made  for  the  purpose  of  rendering  the  beating 
apparatus  effectual  and  durable. 

"  (1.)  The  form  of  cross  section  of  the  transrerse  pipes  is 
such  as  at  once  to  receive  a  great  proportion  of  radiated  beat  from 
the  fire,  and  to  expose  extensive  surface  for  conducting  beat  to 
the  enclosed  air,  so  much  so  thai  there  is  only  about  one  cubic 
inch  of  air  under  heat  for  each  superficial  inch  of  heated  pipe. 
For  this  purpose  these  pipes  are  flattened  out  in  an  elliptical 
form,  and  sufficient  space  is  left  to  allow  the  hot  air  and  flame 
to  circulate  freely  around  them. 

"  (2.)  In  the  next  place,  these  pipes,  as  they  pass  from  the 
one  lying  pipe  to  the  other,  are  of  such  a  form  as  to  avoid  injury 
from  the  expansion  produced  by  the  heat  which  is  apt  to  crack 
them,  and  so  destroy  the  apparatus.     They  are  therefore  made 
to  rise  up  and  form  an  arch  of  about  ten  feet  in  height,  crossing 
over  in  the  arch  of  a  circle  similar  to  the  letter  A,  with  a  cir- 
cular top  as  already  described,  and  again  descending  on  the 
opposite  side  to  the  second  lying  pipe.     These  pipes  are  about 
an  inch  and  a  quarter  in  thickness,  and  about  13  square  inches 
area  of  internal  section.   They  are  fixed  into  the  sockets,  where 
thev  join  the  lying  pipes,  with  a  luting  of  burned  fire-clay 
GOintred  by  a  layer  of  rust  cement.     The  lying  pipes  themselves, 
and  the  sockets  into  which  the  transverse  pipes  are  inserted, 
are  surrounded  by  fire  brick-work  to  protect  them  from  the 
destructive  action  of  the  intenser  portion  of  the  heat :  and  the 
heat  is  also  distributed  more  uniformly  over  the  surface  of 
these  heating  pipes  by  flues  or  openings  leading  through  various 
parts  of  the  furnace,  and  the  whole  pipes  are  surrounded  by  an 
exterior  brick  building,  leaving  a  space  of  some  inches  round 
the  pipes  in  which  the  flame  and  hot  gases  still  continue  to 
plajf  upon  the  pipes,  which  again  give  out  the  heat  to  the  en- 
closed air.     The  products  of  combustion  are  finally  led  off  into 
a  chimney  by  flues.     The  furnace  bars  are  placed  about  I  or  1^ 
feet  below  the  lying  pipes  over  an  ash  pit  of  the  usual  construc- 
tion.    From  the  heating  furnace  the  hot  air-pipe  is  continued 
towards  the  smelting  furnace,  and  is  carefully  surrounded  by 
non-conducting  materials  to  prevent  the  loss  of  heat ;  the  air,  on 
leaving  this  pipe  is  again  divided  into  two  smaller  streams  passing 
through  two  pipes  of  a  less  diameter,  and  terminating  in  a  coni- 
cal orifice  varying  from  two  to  four  inches  in  least  diameter,  from 
which  the  hot  air  is  at  once  discharged  into  the  smelting  furnace 
through  apertures  in  the  hearth  or  lower  part  of  the  furnace. 
At  the  apertures  where  the  hot  blast  is  discharged  into  the 
smelting  furnace,  there  is  placed  a  very  essential  and  important 
portion  of  the  hot-blast  apparatus,  called  the  water-twyre. 
Without  this  apparatus  it  is  impossible  to  prevent  the  discharge 
pipe  of  the  hot  blast  from  being  immediately  destroyed  by  the 
joint  action  of  the  hot  air,  which  it  discharges  into  the  smelting 
furnace,  and  of  the  intense  heat  of  the  ftirnace  itself.     The 
water-twyre  effectually  prevents  this  evil,  and  allows  the  fur- 
nace mouth  to  be  perfectly  closed  around  it,  and  to  retain  all 
the  heat  and  air  of  the  furnace.     The  water-twyre  is  a  short 
conical  tube,  varying  from  4  to  4^  inches  of  internal  diameter 
at  the  narrower  end,  16  inches  long,  with  from  1^  to  2  inches  of 
taper  on  each  side.     This  is  placed  in  the  blowing  orifice  of  the 
furnace  pointing  inwards  on  the  hearth,  and  into  it  is  inserted 
the  taper  point  of  the  hot-blast  pipe,  so  as  to  be  protected  from 
the  heat  to  which  the  twyre  is  itself  exposed. 

'*  The  following  is  the  manner  in  which  the  twyre  is  con- 
structed, so  as  to  resist  the  destructive  action  of  the  intense 
heat  to  which  it  is  exposed.  It  is  composed  not  of  solid  iron, 
but  is  formed  by  a  hollow  malleable  iron  pipe  which  forms  the 
circle  of  the  narrower  end  of  the  twyre  nearest  the  fire,  and 
then  continues  to  wind  backward  in  a  conical  spiral  through  1| 
to  2}  turns  round  the  blast-pipe.  Around  these  coils  of  pipe 
which  are  from  half  an  inch  to  three-fourths  of  an  inch  of  in- 
ternal diameter,  and  about  one-fourth  of  an  inch  in  thickness, 
is  then  cast  the  conical  tube  of  iron  which  forms  the  external 
surface  of  the  twyre,  and  it  is  by  causing  a  stream  of  cold  water 
brought  in  a  pipe  from  a  reservoir  at  a  considerable  height  above 
the  twyre  to  flow  constantly  through  the  spiral  pipe  in  the  twyre, 
entering  first  at  one  side  of  the  twyre  at  the  point  nearest  the 
fire,  and  passing  out  of  the  twyre  at  the  other  side,  after  reced- 
ing back  to  a  less  intense  heat,  that  the  twyre  is  kept  cool  and 
preserved.     The  water  in  this  short  circuit  is  heated  to  about 


80o  to  lOOo  of  Fahrenheit,  and  passed  so  rapidly  as  not  to  rise 
above  this  temperature  which  is  regulated  by  giving  the  reser- 
voir which  supplies  the  twyre  a  sufficient  elevation.  The  height 
of  the  reservoir  at  Househill  Iron  Works  above  the  twyre,  is 
about  36  or  38  feet.  The  pipes,  especially  those  parts  in  the 
heating  furnaces,  are  kept  at  all  points,  and  especially  at  all 
their  joints  and  connections,  as  perfectly  air-tight  as  possible. 
They  are  all  made  of  cast-iron  about  1|  to  1^  inch  thick  where 
exposed  to  the  action  of  the  heating  furnaces,  and  about  three- 
fourths  of  an  inch  to  one  inch  thick  in  other  parts. 

*'  These  improvements  included  in  what  is  generally  called 
the  hot-blast  process,  and  hereinbefore  described  as  now  in  nae 
at  the  Uousehill  Iron  Works,  do  not  consist  in  blowing  a  fur- 
nace by  means  of  a  steam-engine,  and  an  arrangement  of  con- 
ducting pipes  with  air  at  the  ordinary  temperature,  but  only  in 
the  following  improved  process  and  apparatus  for  carrying  the 
same  into  effect,  vix.,  the  introduction  of  the  pipe  or  pipes  that 
convey  the  cold  air  coming  from  the  blowing  engine  and  the 
air  receiver  in  manner  aforesaid,  into  a  heating  furnace  or  oven, 
where  the  current  of  air  is  divided  into  numerous  smaller 
streams,  and  is  exposed  to  a  more  extensive  heating  aur&ce, 
formed  by  a  series  of  transverse  pipes ;  and  which  divided  stream 
of  air,  after  acquiring  a  temperature  about  the  heat  of  melting 
lead,  is  again  united  and  transmitted  in  a  single  pipe,  and  im- 
pelled into  the  smelting  furnace  through  a  pipe  or  pipes  sur- 
rounded by  the  water-twyre  as  aforesaid. 

"  Although  the  peculiar  forms  of  the  hot-blast  apparatus  em- 
ployed  at  the  Househill  Iron  Works  for  carrying  the  process 
into  effect,  vary  in  some  respects  from  those  used  at  other 
works,  yet  the  principle  is  the  same  in  all  of  them,  namely,  that 
of  separating  the  stream  of  air  into  a  number  of  smaller  streams 
passing  through  a  heating  furnace,  in  such  a  manner  as  to  ex- 
pose a  large  heating  surface  to  its  action,  and  reuniting  these  in 
one  hot  stream,  which,  on  approaching  the  furnace,  is  again 
divided  into  several  streams,  and  each  passed  through  a  water- 
twyre  into  the  smelting  furnace,  and  of  using  two  or  three  of 
such  sets  of  heating  apparatus  and  their  water-twyres,  to  blow 
simultaneously  air  of  the  temperature  of  melting  lead  into  the 
smelting  furnace,  all  as  before  described." 

And  they  averred  that  the  patent  was  invalid, 

*'  ls<.  Because  the  title  of  the  patent,  and  the  relative  apedfi- 
cation,  are  altogether  inconsistent  with  each  other ;  the  former 
being  merely  for  an  improved  application  of  air  to  produce  beat 
in  fires,  forges,  and  furnaces,  does  not  comprehend  the  process 
claimed  under  the  specification,  which  is  an  alleged  improve- 
ment, not  in  the  application  of  air  to  produce  heat,  hot  in  the 
preparation  of  air,  or,  in  other  words,  the  specification  discloses 
something  altogether  different  from  what  is  set  forth  in  the  title 
of  the  patent. 

"  2d,  Because  the  specification  is  defective,  inasmnch  as  it 
does  not  state  explicitly  whether  Mr  Neilson  daima,  as  his 
invention,  the  application  of  heated  air  generally,  or  only  the 
particular  mode  or  application  of  it  by  means  of  an  air  vessel  or 
receptacle. 

"  3J,  Because  the  introduction  and  application  of  heated  air 
into  fires,  forges,  and  furnaces,  to  produce  a  more  interne  heat 
and  combustion  for  various  purposes,  was  known  and  poblidy 
practised  prior  to  the  date  of  Mr  Neilson's  patent.  More  parti* 
cularly,  heated  air  was  introduced  into  the  process  of  creating 
combustion,  and  consuming  smoke,  by  the  inventi^m  of  Mr 
George  Chapman  of  Whitby,  in  1825,  as  well  as  in  other  pro- 
cesses. See  the  Glasgow  Mechanics  Magasine  of  that  period, 
to  which  the  pursuer,  Mr  Neilson,  was  a  contributor,  aod  he 
was  also  a  reader  of  it. 

"  4th,  Because  the  applicaHon  of  atmospheric  air,  heated 
beyond  its  ordinary  temperature,  to  promote  combostiofli  in 
smelting  furnaces,  fires  or  forges,  or  in  the  smelting  of  orea  and 
metals,  which,  without  any  limitation,  is  the  invention  now 
claimed  by  Mr  Neilson  as  his,  was  known  and  practised  prior  to 
the  date  of  his  patent,  both  in  England  and  Scotland.  In  par- 
ticular, it  was,  among  others,  practised  by  the  late  Mr  Dawsoa 
of  the  Low  Moor  Iron  Works  in  Yorkshire,  by  Mr  Wilkinson 
of  the  Bradley  Iron  Works  in  Staffordshire,  and  also  at  the 
Horsely  Iron  Works  in  that  county.  See  also  Nicholson's 
Journal  of  Natural  Philosophy,  Chemistry,  and  the  Aria,  for 
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April  17d8,  in  which  there  is  published  a  Treatise  by  Mr  James 
Sadler,  ebemist  to  the  Admiralty,  entitled, '  Description  of  an 
Apparatus  for  disengaging  Oxygen  Gas,  and  applying  it  to  the 
best  advantage ;  to  which  are  added, '  Observations  on  the  Blow- 
pipe by  William  Nicholson.'  Also  the  patent  obtained  by  the 
Rev.  Robert  Stirling,  one  of  the  ministers  of  Kilmarnock,  in 
December  1816,  for  bis  invention  *  for  diminishing  the  con* 
sumption  of  fuel,'  &c.,  and  relative  specifications ;  and  the 
patent  obtained  on  6th  May  1828,  by  Mr  Botfield  of  Hopton 
Court,  in  the  county  of  Salop,  for  his  invention  '  for  certain 
improvements  in  making  of  iron,  or  in  the  method  or  methods 
of  smelting  or  making  of  iron,'  and  relative  specification.  Fur- 
ther, in  1825,  or  about  that  time,  Mr  Jeffries,  of  the  Grove 
Foundry,  Southwark,  invented  a  mode  or  modes  of  applying 
heated  air  in  its  transit  in  pipes  (two  or  more)  placed  in  a  char- 
coal fire,  for  the  purpose  of  producing  a  more  intense  degree  of 
beat  in  the  smelting  of  iron-ores  or  other  minerals,  and  he  prac- 
tised, and  has  continued  to  practise  his  said  invention,  and  im- 
provements thereon,  either  by  himself  or  the  company  carrying 
on  business  at  the  Grove  Foundry  in  Southwark,  of  which  he 
was  a  partner. 

"  5lA,  Because  even  if  Mr  Neilson  bad  discovered  the  ad- 
vantage of  applying  heated  air  to  furnaces  for  smelting  iron  ore, 
the  particular  mode  of  applying  heated  air  by  means  of  an  air 
vessel  or  receptacle,  which  is  vaguely  described  in  his  specifica- 
tion, is  substantially  the  mode  or  apparatus  for  which  Mr  Bot- 
field had  previously  obtained  his  patent. 

**  6M,  Because  the  specification,  in  so  far  as  it  can  be  under- 
stood as  descriptive  of  a  particular  apparatus  for  forming  and 
applying  heated  air,  describes  an  apparatus  which  does  not  an- 
swer the  purpose;  and  as  a  patent  can  only  be  validly  obtained 
for  a  discovery  or  improvement  which  is  practically  useful,  Mr 
Neilson's  patent  is  on  this  ground  also  invalid. 

*'  7th,  The  specification  supposes  that  there  is  to  be  only  one 
sir  vessel  or  receptacle  which  is  to  be  applied  on  the  same  prin- 
ciple to  the  smelting  of  iron  in  a  blast  furnace,  as  it  is  to  be 
applied  in  a  common  blacksmith's  shop, — the  air  vessel  being 
proportionally  increased  in  size.  But  the  specification  does  not 
contemplate  more  than  one  vessel,  or  the  air  being  transmitted 
from  one  vessel  to  another ;  all  that  it  contemplates,  is  a  single 
vessel  or  receptable  in  which  the  air  is  to  be  heated,  and  then 
conducted  from  the  air  vessel  in  which  it  has  been  heated  into 
the  blast  furnace  by  means  of  a  tube.  The  specification  ex- 
presaly  excludes  the  tube  or  tubes  conducting  the  air  to  and 
from  the  receptacle  as  any  portion  of  the  vessel  in  which  the  air 
is  to  be  heated.  Further,  it  excludes  the  tubular  form  or  vessel 
in  which  the  air  is  to  be  heated  altogether.  Whereas  it  was 
not  till  after  great  labour,  and  many  experiments,  that  the 
tubular  form  of  heating  air  was  discovered  and  found  to  be 
practically  useful,  while  the  air  vessel  or  receptacle  described 
by  Mr  Neilson  was  abandoned  as  useless. 

"  8/A,  Because,  by  proportionally  increasing  the  air  vessel  in 
tbe  ratio  pointed  out  by  the  specification,  in  order  to  produce 
beat  in  the  vessel  in  which  the  air  is  contained,  instead  of  pro- 
ducing an  increased  heat,  the  effect,  by  following  the  patentee's 
description,  would  be  the  very  reverse  ;  and  instead  of  being 
practically  useful,  it  would  be  the  very  opposite. 

'*  9M,  Because  the  statement  in  the  specification,  that  the 
form,  sixe,  or  shape  of  the  air  vessel  is  immaterial  to  the  effect, 
is  an  incorrect  and  untrue  statement,  and  violates  the  specifi- 
cation and  patent. 

"  lOM,  Because  the  introduction  into  smelting  furnaces,  of 
atmospheric  air  heated  to  the  temperature  now  used  of  600^, 
would  be  utterly  impracticable  without  the  application  of  tbe 
water-twyre,  which  was  not  in  use  at  smelting  furnaces  at  the 
date  of  Mr  Neilson's  patent,  and  the  application  of  which  is  no 
part  of  hb  invention,  or  of  the  process  described  in  his  specifi- 
cation. Without  the  application  of  cold  water  round  the  twyre, 
no  pipe  passing  air,  heated  to  the  temperature  of  600<>,  would 
last  many  minutes,  and  consequently  the.  work  could  not  be 
carried  on  without  it. 

"  And  even  if  Mr  Neilson  had  discovered  the  application,  or 
an  improved  application  of  atmospheric  air  to  produce  heat  in 
furnaces,  the  highest  temperature  m  which  it  can  be  used  in  the 
smelting  process,,  requiring  for  its  success -the  use  of  the  water- 
twyre,  the  combination  of  the  water-t«iryre,  with  the  apparatus 


described  in  the  alleged  invention  (even  had  it  been  new),  con- 
stitutes as  substantia  an  improvement  on  the  application  of 
heated  air  to  produce  combustion  in  smelting  furnaces,  as  the 
alleged  improvement  of  Mr  Neilson  was  upon  the  principle  and 
modes  of  producing  combustion  by  means  of  heated  air  previ- 
ously known  and  in  use. 

**  lUh,  Mr  Neilson's  patent  is  invalid  on  account  of  the  ge- 
neral vagueness  of  the  specification,  which  was  not  accompanied 
by  any  drawings  or  models,  and  is  of  itself  insufficient  to  de- 
scribe the  alleged  invention,  or  to  enable  workmen  of  compe- 
tent skill  to  construct  the  necessary  apparatus  and  conduct  tbo 
process;  and  when  the  apparatus  was  constructed  so  far  as  it 
could  be  according  to  the  description  given  of  it  in  the  specifi- 
cation, at  the  sight  and  under  the  direction  of  Mr  Neilson  him- 
self, and  of  the  deceased  Colin  Dunlop,  and  the  pursuer  John 
Wilson,  it  was,  after  repeated  trials  by  them  and  others,  in 
various  parts  of  Scotland,  found  to  be  altogether  useless,  and 
the  attempt  to  use  the  alleged  invention  was  utterly  abandoned. 

"  I2ih  A  specification  which  is  calculated  to  mislead,  and 
which  casts  upon  the  public  the  expense  of  labour  and  experi- 
ments, is  bad,  and  invalidates  tbe  patent,  and  that  is  the  case 
with  this  specification,  which  has  thrown  upon  the  public  tbe 
labour  and  expense  of  making  experiments  for  years,  in  order 
to  ascertain,  if  possible,  what  it  was  that  the  specification  was 
meant  to  disclose,  or  what  kind  of  machine  could  be  employed 
so  as  to  be  practically  useful  in  heating  the  blast  furnace.'* 

Before  the  record  ^ras  closed,  the  defenders,  by  a 
paper  separate  from  it,  intimated  to  the  pursuers,  that 

"  besides  denying  that  they  have  infringed  the  alleged  letters- 
patent,  the  defenders  intend,  at  the  trial  of  the  issues  in  this 
case,  to  rely  on  the  following  objections :  That  tbe  said  James 
B.  Neilson  is  not  the  first  and  true  inventor  of  tbe  said  sup- 
posed invention :  That  the  said  supposed  invention  was  publicly 
used  and  put  in  practice,  both  in  Scotland  and  England,  before 
the  granting  of  the  said  letters-patent :  That  before  the  date  of 
the  said  letters-patent,  the  said  invention  had  been  publicly  dis- 
closed in  divers  philosophical  and  other  printed  books,  and, 
amongst  others,  in  a  treatise  or  paper  published  by  Mr  Jamea 
Ssdler,  in  Nicholson's  Journal  of  Natural  Philosophy  for  the 
month  of  April  1798 :  That  the  introduction  and  application  of 
heated  air  into  furnaces  for  the  purpose  of  producing  a  more  in- 
tense heat,  was  in  1825,  or  before  the  date  of  the  letters-patent, 
made  known  by  the  invention  of  Mr  Gkorge  Chapman  of 
Whitby's  process  for  creating  combustion  and  consuming  smoke ; 
That  tbe  application  of  atmospheric  air  beyond  the  ordinary 
degree  of  temperature,  to  promote  or  facilitate  the  smelting 
of  iron  and  other  ores,  is  claimed  generally  by  Mr  Neilson's 
patent ;  whereas,  such  application  of  atmospheric  air  beyond 
the  ordinary  degree  of  temperature,  was  known  and  publiclji 
practised  both  in  Scotland  and  England  prior  to  the  date  of  the 
said  letters-patent,  and  in  various  instances  by  a  process  or  ap- 
paratus similar  to,  and  substantially  the  same  with  that  described 
in  the  said  letters-patent,  and  relative  specification ;  That  in 
particular,  the  said  application  of  atmospheric  air,  beyond  the 
ordinary  degree  of  temperature,  was  known  and  publicly  prac* 
tised  before  tbe  date  of  the  said  letters-patent  at  Irvine,  Qreenodr, 
Glasgow,  and  at  various  other  places  in  the  counties  of  Ayr, 
Renfrew  and  Lanark,  and  also  at  various  places  in  the  county 
of  Mid-Lothian  ;  as  alsv  at  Liverpool,  and  in  or  near  London, 
and  at  the  Bradley  and  the  Horsely  Iron  Works  in  StafiTordshire, 
and  at  the  Low  Moor  Iron  Work  in  Yorkshire,  by  various  iron 
masters  and  iron-founders,  anchor  smiths,  and  other  persons  en- 
gaged in  the  smelting  and  nuinufiicturing  of  iron ;  and  prior  to 
tbe  date  of  the  said  letters-patent,  the  principle  of  the  applica- 
tion of  heated  atmospheric  air  to  fires,  forges  and  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required,  bad  been  dis- 
closed in  two  several  patents." 

A  discussion  ensued  as  to  the  form  of  the  issues 
before  the  Lord  Ordinary  (see  supra,  p.  174),  and  the 
following,  after  an  advising  in  the  Second  Division, 
were  approved  of  by  the  Court  on  21st  January  last : 

*'  It  being  admitted  that,  on  the  1st  day  of  October  1828,  the 
pursuer  James  Beaumont  Neilson,  obtained  letters-patent  under 
the  Great  Seal  used  in  Scotknd,  in  place  of  the  Great  Seal 
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thereof,  and  duly  enrolled  a  specification  in  terms  of  the  proviso 
contained  in  said  letters-patent,  being  Nos.  21  and  22  of  pro- 
cess: 

"  It  being  a1«o  admitted  that  the  pursuers,  other  than  the 
said  James  Beaumont  Neilson,  have  acquired,  by  assignment 
from  him,  a  joint  interest  with  him  in  the  said  patent : 

••  Whether,  in  the  course  of  the  year  1840,  and  during  the 
currency  of  the  said  letters-patent,  the  defenders  did,  in  or  at 
their  iron-works  at  Househill,  by  themselves  or  others,  wrong- 
fully, and  in  contravention  of  the  privileges  conferred  by  the 
said  letters-patent,  use  machinery  or  apparatus  substantially  the 
same  with  the  machinery  or  apparatus  described  in  said  specifi- 
cation, and  to  the  eifect  set  forth  in  the  said  letters-patent  and 
specification,  to  the  loss,  injury,  and  damage  of  the  pursuers  ? 
Or, 

"  1.  Wbethec  the  invention,  as  described  in  the  said  letters- 
patent  and  specification,  is  not  the  original  invention  of  the 
pursuer,  the  said  James  Beaumont  Neilson  ? 

"  2.  Whether  the  description  contained  in  thesnid  specification, 
Is  not  such  as  to  enable  workmen  of  ordinary  skill  to  make  ma- 
chinery or  apparatus  capable  of  producing  the  effect  set  forth 
in  the  said  letters-patent  and  specification  ? 

"  3.  Whether  machinery  or  apparatus,  constructed  accord- 
ing to  the  description  in  the  said  letters-patent  and  specification, 
is  not  practically  useful  for  the  purposes  set  forth  in  the  said 
letters-patent? 

"  The  damages  are  laid  as  under : — 
**  Profits  claimed,  as  at  the  date  of  the  action,      £10,000 
"  Other  damages,  as  at  the  same  date,  2,000 

£12,000" 

The  case  was  tried  by  the  Lord  Justice- Clerk  and  a 
jury  on  the  1st,  2d,  4tb,  5th,  6th  and  7th  of  April  last, 
when  the  evidence  led  for  the  pursuers  was  in  support 
of  the  patent,  and  generally  to  this  efiPect : — Experi- 
ments had  been  tried  in  several  places  with  the  view 
of  improving  the  blast,  and  for  smelting  iron,  but  un- 
successfully ;  and  papers  had  been  published  prior  to 
the  patent  on  analogous  subjects,  such  as  that  by  Bot- 
fieid.  Chapman,  Sadler  and  Stirling,  but  none  of  them 
were  in  the  least  in  anticipation  of  Neilson's  improve- 
ment. Some  of  them  referred  to  totally  difiFerent  ob- 
jects, and  others  again  were  unintelligible,  and  none 
of  them  had  any  principle  in  common  with  the  one 
disclosed  bj  Neilson.  According  to  practice  prior  to 
the  patent,  derived  from  general  impression  of  its  utility, 
it  had  been  thought  that  the  colder  the  blast  which 
was  applied  to  furnaces,  the  effect  in  smelting  iron  was 
the  greater  and  more  beneficial ;  and  accordingly,  in 
some  case,  ice  had  been  applied  to  the  blast ;  but  the 
reverse  of  this  had  been  proved  by  Neilson,  according 
to  whose  patent  principle  the  temperature  of  the  air 
now  thrown  into  the  furnaoe  was  raised  to  about  600® 
of  Fahrenheit,  or  a  heat  suflScient  to  melt  lead,  and 
equally  good,  if  not  better  metal  was  thereby  obtained 
than  by  the  cold  blast.  It  had  this  extraordinary  be- 
nefit, that  it  enabled  manufacturers  to  turn  out  a  much 
greater  quantity  of  material  from  the  furnaces,  by  from 
three  to  four  or  five  times  than  could  be  produced  for- 
merly by  any  contrivance  known  or  practised,  with 
the  additional  benefit  of  a  great  saving  of  fuel  and  flux; 
and  further,  it  had  the  merit  of  enabling  anthracite 
coal  to  be  brought  into  use  for  smelting  iron,  which 
could  never  previously  be  used  beneficially  for  that 
purpose.  The  itnprovement  or  principle  in  the  patent 
consisted  in  interposing  an  air  receptacle  between  the 
blast  and  the  furnace,  to  which  fire  was  applied  sa 
as  to  raise  the  temperature  within  to  the  required  heat, 
and  in  that  state  the  heated  air  was  then  transmit- 
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ted  to  the  furnace.  The  aif  vessel  generally  used 
was  a  series  of  arched  pipes  with  lying  ones,  to  which 
fire  was  applied  so  as  to  heat  the  air  inside  to  the  re- 
quired degree,  but  no  particular  form  of  pipe  was  essen- 
tially necessary  under  the  specification,  and  any  form 
might  be  used,  provided  it  was  of  a  size  adapted  to  the 
blast,  the  strength  of  the  materials  of  the  apparatus, 
the  size  of  furnace,  and  the  work  to  be  executed.  There 
was  no  difRciilty  whatever  of  understanding  from  the 
specification  what  the  patentee  described.  Workmen 
of  ordinary  capacity  understood  it,  and  could  make 
apparatus  to  effect  the  object  of  the  patentee,  without 
any  model  being  submitted  to  them,  simply  from  the 
specification ;  and  in  several  instances  such  had  been 
done.  It  was  in  evidence  that  the  apparatus  used  by 
the  defenders  was  substantially  the  same  as  what  was 
described  in  the  specification ;  and  evidence  was  also 
led  to  show  the  benefit  derived  by  the  defenders  from 
the  use  of  it — ^the  quantity  of  iron  used  by  them  for  a 
certain  period  having  been  recovered  under  a  diligence. 
The  sum  in  the  verdict  corresponded,  or  very  nearly  so, 
with  the  amount,  in  evidence,  of  the  benefit  supposed 
to  have  accrued  to  the  defenders. 

The  defenders  adduced  evidence  in  support  of  the 
pleas  in  defence  set  up  by  them,  and  to  the  effect  above 
alluded  to.  In  the  ^rst  place,  several  witnesses  were 
adduced  to  prove  that  Neilson's  principle  was  known 
and  in  use  in  England,  at  Thomeycroft  Smelting  Iron- 
works, so  far  back  as  1 800.  The  proprietor  there  was 
wont  to  employ  small  model  furnaces  which  were 
served  by  a  blowing  apparatus,  the  cylinder  of  which 
was  heated,  and  the  air  thence  sent  by  the  blast  into 
the  forge.  The  cylinder  was  first  heated  by  coals,  and 
afterwards  by  a  flue  of  brick  work.  The  effect,  it  was 
said,  was  to  make  the  iron  thereby  smelted  too  rich  or 
too  grey,  and  was  in  consequence  not  readily  workable, 
and  sold  at  a  smaller  price  than  iron  otherwise  manu- 
factured. This  apparatus  was  also  applied  at  the  same 
works  to  fineries,  but  in  both  cases  the  plan  was  given 
up  as  useless — ^parties  being  satisfied  it  would  not  do. 
The  defenders  then  proceeded  to  lead  evidence  that  a 
contrivance  of  the  same  description  as  Neilson's  had 
been  in  use  at  Irvine  twenty  years  ago ;  but  the  Judge, 
on  objection  by  the  pursuer,  ruled  that  the  line  of  evi- 
dence was  inadmissible,  on  the  grounds  stated  below. 
The  defender  then  brought  evidence  to  show  tliat  the 
specification  was  worthless,  as  not  explaining  the  ad* 
vantage  of  increasing  the  heat  of  the  air,  and  that  it 
was  otherwise  so  vague  and  indefinite  that  it  was  uDin- 
telligible.  It  had  been  taken  by  some  at  first  as  an 
improvement  to  dry  air,  by  expelling  the  moisture,  and 
thereby  to  improve  the  quality  of  iron  in  furnaces,  bat 
not  as  connected  with  improving  or  supporting  the 
combustion  in  the  furnace :  That  no  workman  of  or- 
dinary skill  could  construct  apparatus  from  it :  That 
the  series  of  pipes  now  used  by  the  patentee  was  not 
within  the  specification,  as  not  answenng  the  descrip- 
tion of  an  air  vessel ;  and  that  no  person  could  fall  on 
that  contrivance  except  by  accident,  and  certainly  not 
from  reading  the  specification. 

In  the  course  of  the  defenders'  evidence  the  follow- 
ing point  occurred,  which  forms  the  ground  of  the  first 
exception  in  the  bill  of  exceptions  which  was  ten- 
dered : — 

The  pursuers^  in  their  evidence,  had  examined  a 
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witness,  George  Patenon,  Neilson's  brother-in-law, 
who  spoke  to  the  experiments  Neilson  and  he  made 
in  Glasgow  on  the  subject  of  improving  the  blast  of 
furnaces  prior  to  obtaining  the  patent ;  and  these  ex- 
periments the  witness  described.  Another  witness 
(Sutherland)  was  also  examined  as  to  the  same  expe- 
riments; and  in  the  course  of  describing  them,  he 
stated  that  the  experimental  apparatus  had  been  tried 
with  a  smith's  forge.  The  defenders  proposed,  in  con- 
ducting their  case,  to  show  that  there  had  been  a  use 
of  the  same  principle  in  the  town  of  Irvine,  about 
twenty  years  previously,  at  an  anchors'  smith's  forge, 
where  a  pipe  was  interposed  between  a  pair  of  hand 
bellows  and  the  forge,  and  which  was  heated  with  the 
view  of  raising  the  temperature  of  the  air  of  the  blast, 
to  be  transmitted  in  that  state  to  the  forge.  But  this 
was  objected  to  by  the  pursuers ;  and  the  presiding 
Judge  ruled  that  the  line  of  evidence  was  inadmissible 
on  these  grounds,  which  were  the  reasons  urged  by  the 
pursuers : 

Lord  Juatice-  CUrk,  I,  Ruled,  that  a  paper  of  objections  lodged 
in  process.  No.  24,  with  notice  thereof  before  the  record  was 
closed,  cannot  supply  defects  in  tbe  averinents  in  the  record, 
on  which  parties  agreed  to  close  the  record,  in  terms  of  tbe  Sta- 
tute, on  the  22d  February,  supposing  that  in  such  paper  of  ob- 
jections there  bad  been  any  such  averment  as  in  this  case  would 
be  necessary  in  the  record  :  2.  On  tbe  ground  that  no  proper 
notice  is  given  on  the  record  of  the  proposed  line  of  inquiry 
generally,  and  no  notice  whatever  of  prior  use  of  tbe  invention 
at  a  smith's  at  Irvine,  by  tbe  application  of  hot  blast  to  a  smith's 
fire  :  and,  ^  On  the  ground,  that  on  an  inquiry  as  to  tbe  anti- 
cipation and  prior  use  of  an  invention,  by  instances  of  tbe  prac- 
tices of  individuals,  going  back  to  twenty  years,  it  is  essentially 
necessary  for  the  interests  of  the  patentees,  and  ends  of  justice, 
that  tbe  record  should  contain  such  information  as  shall  enable 
the  patentee  to  be  able  to  meet  by  inquiry  these  cases,  and  to 
investigate  the  character,  purposes  and  objects  of  the  practices 
to  be  proved  against  him,  in  which  tbe  prior  use  of  his  discovery 
and  invention  is  said  to  be  found. 

Same  objection  held  to  apply  to  any  other  evidence  of  same 
character. 

The  defenders  excepted  to  this  rule  of  his  Lordship 
generally,  because  there  was  sufficient  notice  on  the  re- 
cord itself  of  what  they  were  to  prove,  and  consequent- 
ly that  there  could  be  no  surprise.  But  besides,  it  was 
argued  that  the  note  of  objection  which  they  had  served 
on  the  pursuers  before  the  record  was  closed,  was 
enough,  and  was  a  compliance  with  the  Act  5  and  6 
Gul.  IV.  c.  83,  in  regard  to  patents,  which  required 
notice  to  be  sent  to  the  pursuers  of  the  objections  which 
the  defenders  were  to  rely  ou  at  the  trial.  The  record 
itself  was  pleaded  as  being  sufficient ;  but  even  sup- 
posing it  were  not  so,  it  was  said  that  this  Act  extended 
to  Scotland,  and  must  be  held  to  support  the  line  of 
evidence  proposed  by  the  defenders. 

Tbe  following  is  the  charge  delivered  to  the  jury : 

Lord  Justice"  Clerk, — Too  are  now  to  enter  upon  the  dis- 
charge of  your  duty  of  deliberating  and  deciding  on  this  case. 
It  is,  as  you  see,  of  great  importance  to  the  parties,  and  of  great 
interest  in  all  parts  of  the  kingdom,  both  from  the  direct  inte- 
rests which  are  here  involved,  and  probably  in  consequence  of 
rights  or  expectations  which  I  need  not  explain  to  you,  arising 
under  a  recent  Statute,  but  which  may  make  the  subject  of  the 
trial  matter  of  the  deepest  importance  to  both  tbe  parties  in  the 
present  issues,  and  to  many  others.  It  has  already  occupied  a 
great  deal  of  your  time,  and  must  have  made  a  very  great  de- 
mand on  your  other  avocations ;  but  you  have  bestowed  much 
attention  on  tbe  case,  and  you  bring  to  the  decision  of  it,  tbe  in- 
telligence, tbe  ability,  the  good  sense,  and  tbe  knowledge  of 


life,  and  the  peculiar  qualifications  for  judging  of  evidence,  on 
account  of  which  the  law  has  selected  you  for  this  important 
duty. 

But,  gentlemen,  while  it  will  lie  peculiarly  with  you  to  deli- 
berate upon,  and  to  decide  this  case,  I  am  sure  you  know,  and 
will  probably  see  more  fully  afterwards,  tbe  great  importance  of 
the  assistance  and  of  the  directions  which  you  may  in  such  a  case 
receive  from  the  Court  in  point  of  law.  The  responsibility  of 
such  directions  is  the  greater,  because  the  more  I  have  considered 
it,  the  more  I  am  satisfied  that,  according  to  the  views,  in  point 
of  law;  which  I  may  state  to  you  as  matter  of  direction,  your 
opinion  on  the  questions  which  you  are  to  decide,  will  be  much 
more  affected  than  at  first  sight  might  appear.  For  instance,  if 
I  should  hold,  in  point  of  law,  that  tbe  patent  is  defective  unless 
it  sets  forth  and  claims  one  particular  mode  and  construction  of 
apparatus  for  heating  air — I  say,  if  you  should  be  directed,  in  point 
of  law,  to  take  that  view  of  this  patent,  yon  will  see  bow  easy, 
comparatively,  and  how  shoit  would  be  the  view  of  the  issues 
you  have  to  try ;  and  how  necessary  it  therefore  is,  that  you 
should  attend  to  the  legal  bearings  of  this  case,  as  laid  down  by 
tbe  Court.  If,  on  the  other  hand,  you  should  be  directed  that 
it  is  not  necessary  that  this  patent  should  contain  any  one  par- 
ticular description,  or  claim  any  particular  apparatus  for  heating 
air  to  be  introduced  into  a  blast-furnace,  and  that  it  is  a  good 
patent  in  point  of  law,  although  it  comprehends  every  and  all 
modes  of  applying  the  blast,  provided  it  is  the  air,  under  the 
influence  of  tbe  blast,  that  is  to  be  heated,  then  you  will  see,  on 
the  other  hand,  bow  directly  and  materially  that  view,  in  poinli 
of  law,  must  influence  the  light  in  which  you  are  to  consider^ 
the  bearings  of  the  evidence,  and  tbe  questions  that  are  truly  , 
involved  in  those  issues. 

I  feel  therefore,  and  I  feel  deeply,  on  account  of  the  respon- 
sibility of  those  directions — that  is,  in  the  directions  which  you 
are  to  receive  in  point  of  law,  and  which  it  is  my  duty  to  give 
for  your  assistance,  and,  as  far  as  possible,  for  your  guidance, — 
it  is  on  those  directions  that  you  must  find  tbe  light  under  which 
you  are  to  understand  the  patent  and  consider  the  case.  That 
you  should  err  in  such  a  case  is  hardly  possible,  except  from  mis- 
direction on  tbe  part  of  tbe  Judge ;  but  any  such  misdirection 
the  parties  will  afterwards  have  an  opportunity  of  discussing ; 
and  my  object  will  be  to  put  everything  that  I  consider  to  be 
material  in  law  so  fully  before  you  and  them,  that  whoever  is 
dissatisfied  with  tbe  charge,  or  discovers  any  point  of  law  that 
may  be  afterwards  raised,  will  have  an  opportunity  of  doing  so, 
as  I  am  anxious  that  tBis  trial  should  have  all  the  results  that 
the  parties  are  entitled  to  expect,  and  not  prove  in  any  respect 
abortive. 

I  may  state  that  I  have  put  my  views  into  writing,  and  there- 
fore the  parties  may  afterwards  have  the  same,  and  take  time 
for  deliberation,  excepting  if  they  wish  to  the  charge  generally. 
Some  points  are  doubtful  as  to  whether  they  are  matters  of  law 
or  of  fact ;  some  there  also  are  which  I  consider  matters  of  fact, 
but  which  the  parties  may  consider  matters  of  law ;  and  as  to 
which  I  would  wish  the  particular  attention  of  the  counsel,  and 
their  assistance  before  the  jury  retire. 

You  will  observe  that  there  are  two  sets  of  issues  in  this 
case — one  set  is  alternative,  as  to  which  the  onu»  is  wholly  on 
the  defenders.  As  to  tbe  issue  for  the  pursuers,  a  prima  facie 
case  is  sufficient.  They  have  chosen,  in  tbe  conduct  of  the 
cause,  to  anticipate  the  defenders'  case,  by  leading  their  own 
evidence  on  those  issues  in  the  first  instance :  but  tbe  result  is 
tbe  same — that,  as  to  the  second  set  of  issues,  the  defenders  are 
pursuers.  But  when  a  party  complains  of  the  infringement  of 
a  patent,  he  exposes  it  to  challenge  at  tbe  instance  of  tbe  de- 
fenders. 

The  first  issue  assumes  tbe  validity  of  the  patent,  as  a  point 
which  may,  in  the  first  instance,  be  easily  proved,  or  may  be 
taken  on  the  simplest  evidence ;  and  then  asks,  "  Whether,  in 
tbe  course  of  tbe  year  1840,  and  during  the  currency  of  the  said 
letters-patent,  the  defenders  did,  in  or  at  their  iron-works  at 
Househill,  by  themselves  or  others,  wrongfully,  and  in  contra- 
vention of  the  privileges  conferred  by  the  said  letters-patenr, 
use  machinery  or  apparatus  substantially  the  same  with  the  ma- 
chinery or  apparatus  described  in  said  specification,  and  to  tbe 
effect  set  forth  in  tbe  said  letters-patent  and  specification,  to  the 
loss,  injury  and  damage  of  the  pursuers  ?"    Perhaps  it  might  b* 
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better,  in  many  Bach  cases  in  the  charge,  to  take  the  defenders* 
issues  first.  Bat  in  this  case,  I  do  not  think  that  that  course 
woald  present  the  case  in  a  fair  aspect  to  you.  I  think  it  ne- 
cessary to  explain  the  full  bearing  of  the  law  on  this  first  issue 
as  to  thh  particular  patent. 

My  first  duty,  then,  is  to  call  yoar  attention  to  this  patent — 
chiefly  in  reference  to  the  first  issue.  I  may  have  to  allude,  in  an- 
ticipation, to  the  defenders*  three  issues ;  but  I  shall  afterwards 
speak  to  them  separately.  On  the  patent,  my  remarks  will  be 
partly  law,  partly  observations  for  your  assistance. 

The  first  point  is.  What  does  the  patent  ehum  f  To  whmt  does 
it  apply  ?  Does  it  apply  to  the  heating  of  air  f  to  the  mode  and 
way  in  which  that  effect  shall  be  accomplished  ?  Or  to  the  use 
and  application  of  air  to  be  heated  at  a  particular  stage  of  the 
process — to  the  use  and  application  of  hot  air,  as  the  blast  which 
is  to  enter  the  furnace,  so  as  to  increase  heat  in  the  farnaoe  ? 

The  importance  of  this  point  you  must  see. 

If  the  mode  and  way  of  heating  the  air  is  claimed,  then  the 
defenders  argue  the  patent  would  claim, — 

1.  What  is  not  new,  unless  there  is  some  particular  contriv- 
ance in  the  mode  of  heating. 

2.  What  is  not  described  in  such  terms  as  truly  to  form  any 
particular  process  at  all ;  or, 

3.  (For  the  defenders  not  very  consistently  state  also  this  ob- 
jection) ;  it  describes  one  mode  of  heating  the  air,  viz.,  in  one 
large  vessel  to  be  increased  in  bulk  in  all  its  diameters  or  sides 
proportionally  ;  so  that  for  a  large  blast,  there  must  be  a  huge 
vessel  of  vast  dimensions  in  all  its  sections — as  one  witness  said, 
a  large  room  or  a  small  room. 

■    These  points  are  both  singularly  raised  by  the  defenders. 

I  have  much  doubt  whether  this  objection,  as  to  the  patent 
claiming  too  much,  is  within  the  issues.  The  pursuers  do  not 
profess  to  claim  an  invention  for  beating  air.  If  the  defenders 
intended  to  contend  that  the  patent  did,  however,  contain  such 
•  claim,  and  on  that  account  was  void,  they  might  have  stated 
this  plea  to  the  Court,  before  and  in  bar  of  trial.  I  think  they 
were  bound  to  do  so,  or  they  might  have  made  it  the  ground  of 
substantive  issue.  The  way  they  get  at  the  point  now,  is  by 
saying,  we  insist  that  this  is  the  reading  of  the  patent,  and  if  so, 
then  my  objections  apply ;  for  on  that  view  of  the  patent,  viz., 
that  it  applies  to  the  mode  or  process  of  heating  air,  it  is  not  a 
good  patent.  My  own  opinion  is,  that  this  point  is  not  raised—- 
competently  raised-^under  these  issues ;  and  holding  that  opi- 
nion, it  is  right  that  I  should  give  the  pursuers  the  benefit  of  it. 
But,  at  the  same  time,  it  is  expedient  thtft  no  point  in  this  case 
should  not  be  embraced  in  any  bill  of  exceptions  which  either 
party  may  wish  to  present.  And  on  that  account,  and  partly 
also  because  the  defenders  may  have  some  countenance  from 
some  uncertainty  of  proceeding  in  a  prior  case — Russell  v.  Crich- 
ton,  8th  June  1839 — I  shall  assume  at  present  the  competency 
of  this  objection.  If  this  matter  ought  not  to  be  taken  as  in- 
cluded in  the  issues,  the  pursuers  can  also  take  an  exception  to 
my  entertaining  this  point  at  all ;  and  my  opinion  is  distinctly, 
that  the  point  should  not  be  entertained  under  the  present  issues. 
But  taking  this  matter  as  open  to  the  defenders,  then  the  ques- 
tion, what  the  patent  truly  claims,  is  a  point  for  the  Court. 
The  construction  of  the  patent  to  that  extent,  and  on  that  ques- 
tion, is  matter  of  law  for  the  Court.  The  intelliyibUittf  of  the 
patent,  to  use  an  expression  of  Lord  Eldon*s,  is  for  the  jury. 
But  the  inquiry,  what  is  the  subject-matter  of  the  patent,  is  a 
question  of  law,  and  for  the  Court.  It  depends  upon  a  great 
variety  of  matters,  settled  by  previous  decisions,  on  the  style 
and  form  of  specifications,  their  title,  structure,  and  the  legal 
import  of  their  phraseology.  It  is  not  a  question  fitted  for  each 
jury  in  each  case,  else  there  would  be  no  fixed  law  on  the  sub- 
ject. But  the  meaning  and  intelligibility  of  the  actual  descrip- 
tion in  the  particular  specification  is  for  the  jury  in  each  case, 
taking  the  specification.with  the  evidence  of  practical  and  scien- 
tific men  in  that  department  of  arts  and  manufactures ;  and  the 
issues  here  assume  that  the  intelligibility  of  the  specification  is 
for  you. 

Let  me  now  explain  the  patent  and  specification  to  you. 

In  the  patent — I  take  the  warrant,  though  the  English  is  also 
repeated  in  the  Latin,  record,  p.  65.  The  object  is  thus  set 
forth  in  the  words  of  the  petition;  but  before  I  read  the  same, 
Ui  me  say— you  are  aware  there  is  first  letters-patent,  and  then 


the  party  most  carefully  and  purtieularly  describe  that  which 
falls  within  the  object  of  his  patent ;  and  in  the  patent  the 
invention  is  set  forth — and  observe  this  is  the  whole  description 
or  title  of  the  patent — *'  an  invention  for  the  improved  applica- 
tion of  air  to  produce  heat  in  fires,  forges,  or  furnaces,  where 
bellows  or  other  blowing  apparatus  are  required.*'  That  is  the 
object  of  the  patent — that  is  what  the  law  cidls  its  title — ^the 
parties  are  entitled  to  maintain  that  the  specification  ought  not 
to  go  beyond  it.  On  the  other  hand,  the  patentee  is  justly 
entitled  to  say  that  the  presumption  is,  that  he  did  not  mean  to 
go  beyond  it.  Observe  those  terms,— on  improved  applicatwn  of 
air  to  produce  heat  in  the  fwmaces  or  fires.  The  effect  here 
stated  and  claimed  is  the  effect  on  the  fire  or  furnace — not  on  the 
air  tVse(/l^though  heated  by  air.  There  is  no  object  atated  in 
reference  to  the  state  or  quality  of  the  air,  except  as  to  the 
result  of  producing  heat  in  the  furnace.  This  is  most  material 
for  you  to  keep  in  view,  in  considering  what  meaning  is  to  be 
put  on  the  practical  directions  in  the  specification.  If  the  spe- 
cification clearly  means  throughout  to  claim,  as  the  improvement 
— increase  of  heat  in  the  furnace, — then  of  course  it  will  be  for 
you  to  consider  whether  you  can  so  construe  particular  expres- 
sions respecting  the  "  e^ect,"  as  to  interpret  them  to  allude  to 
a  different  effect  than  that  which  is  the  object  of  the  patent.  It 
is  not  an  improved  mode  of  heating  air  that  is  claimed,  but  an 
improved  appucation  ofmir  to  produce  heat  in  fires.  The  air 
was  previously  applied  cold  in  order  to  produce  beat — ^to  pro- 
duce that  same  result  in  a  better  and  more  effectual  way,  Neil- 
son's  invention  is  an  improved  application  of  air.  How  the  air 
is  to  be  applied  in  an  improved  manner,  the  specification  is 
afterwards  to  tell  us.  Hence  I  have  to  state  to  you  in  point  of 
law,  that  the  obfeet  and  summary  of  the  invention  in  tki* — I 
think  correct — title  does  not  profess  to  include  the  mode  of 
heating  the  air — that  any  mode  of  heating  the  air  under  blast 
is  within  the  professed  object  and  title  of  the  patent — pro- 
vided that  subsequent  words  of  practical  direction  in  the  aped- 
fication  do  not  restrict  the  claim  to  one  particular  mode  of 
heating  the  air.  But  the  specification,  although  such  is  the 
object  and  the  only  object  of  the  patent,  might  have  gone  too 
far,  and  been  liable  to  another  objection  taken  by  the  defenders 
— ^if  it  should  turn  out  to  be  a  patent  only  for  an  abatract  philo- 
sophical principle. 

Turn  now  to  the  specification.  The  specification  and  patent 
are  to  be  taken  together  as  one  instrument — and  I  give  you  this 
as  a  suggestion  in  common  sense — though  it  is,  nevertheless,  a 
direction  in  point  of  law,  viz.,  the  terms  are  to  be  understood 
in  the  plain,  ordinary  and  popular  sense  of  the  terms  used,  unless 
the  usage  of  the  trade  in  question  has  fixed  a  peculiar  meanii^ 
on  the  terms,  or  the  context  necessarily  gives  another  aenae  than 
the  plain,  ordinary  and  popular  sense. 

The  general  title  is  the  same  as  in  the  patent.  Then  there 
is  the  statement  of  the  object ;  it  quotes,  you  will  obaerve,  the 
words  in  the  patent ;  the  letters-patent  are  for  "  my  invention 
for  the  improved  application  of  air  to  produce  heat  in  fires,  forges, 
and  furnaces,  where  bellows  or  other  blowing  apparatus  are 
required."  Then  there  is  the  condition  under  which  he  gets 
the  patent, — "  In  which  letters-patent  there  is  contained  a  pro- 
viso, obliging  me,  the  said  James  Beaumont  Neilson,  by  an 
instrument  in  writing  under  my  hand  and  seal,  particularly  to 
describe  the  nature  of  my  said  invention,  and  in  what  manner 
the  same  is  to  be  performed." 

Then  at  the  commencement  of  the  specification,  it  goes  on — 
"  Now  know  ye,  that  in  compliance  with  ^e  said  proviso^  I, 
the  said  James  Beaumont  Neilson,  do  hereby  declare."  He 
must  comply  with  it  in  order  to  satisfy  the  law— then  he  repeats 
the  terms  of  his  title— he  says  "  that  my  invention  for  the  im- 
proved application  of  air  to  produce  heat  in  firea,  forgea  and 
furnaces,  where  bellows  or  other  blowing  apparatus  are  required, 
consists."  So  here  he  repeats  in  the  general  terms  of  the  pateot 
the  object  of  his  invention.  Then  he  says,  '*  consbta  in  intro- 
ducing into,  and  applying  to  the  fires,  forges  and  furaaees, 
atmospheric  air  in  the  following  manner."  I  think  it  is  tk 
great  importance,  in  telling  you  what  the  patent  doea  not  ckio^ 
as  this  is  to  be  considered  by  the  Court,  to  mention  that  it  does 
not  here  say  it  is  heated  air,  but  it  is  introducing  ataospberie 
air  in  the  following  manner : — The  air  is  to  be  heated  as  you 
will  see  presently ;  but  you  will  obierve  it  conusts  in  introdadng 
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and  applying  "  atmoipberie  ur  In  the  following  manner."  Now, 
these  terms  I  hold  to  be  important ;  they  relate  distinctly  to 
the  introdmction  into,  and  application  of  air  to  the  fires.  This 
marks  very  plainly  the  coherence  with  the  patent  of  the  specifi- 
cation. 

Then  (4.)  The  blast  is  material  to  that.  It  is  admitted 
that  the  patent  is  not  meant  to  be  applied  to  that. 

Then  he  begins  (5.)  with  the  following  particulars: — 

1.  The  air  in  blast  is  to  be  passed  into  an  air  vessel  or  recep- 
tacle before  it  goes  to  the  fire. 

2.  That  vessel  (of  sufficient  strength)  is  to  be  heated.  You 
would  observe  that  some  of  the  defenders*  witnesses  always 
interposed, — nothing  is  said  of  heating  the  air.  I  must  say 
plainly,  that  whatever  else  is  thought  of  the  patent,  it  would 
be  an  outrage  on  common  sense  to  pretend  that  the  contrivance 
is  not  to  heat  the  6/asl,and  so  they  admitted  this  was  a  neceuary 
inference^— a  distinction  to  the  practical  man  without  a  differ- 
ence— if  red  hot,  it  is  said,  so  much  the  better,  but  that  is  not 
essential. 

3.  The  materials  of  the  air  vessel  are  said  to  be  not  important 
— iron  best. 

4.  Size  is  not  fixed — though  some  proportions  are  given,  and 
increase  in  size  and  numbers  pointed  at  as  necessary.  I  am 
going  over  some  particulars  at  present  which  must  be  for  your 
consideration ;  but  I  must  state  them,  in  order  to  explain  to  you 
what  the  patent  does  claim — I  am  not  prejudging  the  points  to 
be  left  to  you. 

5.  Then  he  soys,  the  form  and  shape  of  air  vessel  is  immaterial 

to  EFFECT. 

6.  He  stfys,  the  manner  of  applying  heat  is  immaterial,  if  you 
keep  up  the  air  to  a  proper  temperature.  He  siiys,  the  form 
and  shape  is  immaterial,  and  he  soys  the  manner  of  applying  the 
heat  is  immaterial.  This  is  of  great  importance  in  regard  to 
the  defenders*  evidence. 

'  On  atl  these  passages  the  qnestion  arises, — Immaterial  to 
what  ?  important  to  what  ?  This  is  a  point  on  the  intelligibility 
of  the  patent.  Some  of  the  witnesses  of  the  defenders  say  this 
means  effect  in  heating  air  during  the  blast.  On  that  view, 
the  specification  is  not  only  untrue,  but  absurd  and  ludicrously 
so — framed  in  utter  ignorance.  One  witness  says,  this  means 
immaterial  to  economy,  and  in  that  s^se  of  the  term  the  sen- 
tence  is  still  more  absurd.  Now,  these  are  singular  illustrations 
of  ignorance  and  absurdity — if  such  should  be  your  view — to 
find  in  a  patent  under  which  such  a  host  of  witnesses  conceive 
there  is  contained  the  discovery  of  a  physical  principle  of  great 
novelty,  and  of  unspeakable  importance  in  point  of  utility. 

Whether  in  eaying  these  things,  he  has  given  wrong  directions, 
which  will  mislead  practical  men,  is  another  matter,  on  which 
I  shall  take  your  opinion.  But  I  am  at  present  only  consider- 
ing what  he  says,  and  in  the  question  of  what  he  ciaime  or  does 
not  claim  in  the  specification,  it  is  important  and  necessary  to 
see  what  be  eagt,  and  what  he  profeseee  to  claim.  It  may  be, 
that  a  specification  truly  claims  more  than  a  party  eage  and  prO' 
feehet  to  do.  But  the  legal  presumption  is,  that  he  does  not 
claim  that  which  he  says  he  gives  no  directions  about,  as  imma- 
terial to  bis  object,  i.  e.,  the  effect  he  has  in  view  to  produce, 
provided  you  obtain  the  agent  by  which  he  means  to  work,  viz., 
heated  air. 

I  have  stated  the  grounds  of  my  opinion  on  this  first  point, 
because  the  observations  I  have  made  may  be  of  use  to  you 
when  yon  deliberate  on  the  specification,  in  regard  to  the  ques- 
tions which  belong  to  your  functions  on  it.  I  am  of  opinion 
that  Neilson  does  not  claim  as  any  part  of  his  invention  the 
mode  or  manner,  or  profess  to  describe  any  mode  or  manner 
of  beating  the  air  under  blast,  which  is  to  be  passed  into 
an  air  vessel  interposed  between  the  blowing  apparaturand 
the  fire.  I  hold,  in  point  of  law,  that  this  is  no  part  of  his 
claim  under  the  patent  or  specification.  Whether  the  speci- 
fication is  bod  on  this  account,  as  resulting  in  a  patent  for  an 
abstract  principle,  without  any  mechanical  contrivance  or  mode 
of  reducing  it  to  practice,  is  a  different  matter,  and  is  also 
a  question  of  law  to  which  I  shall  immediately  advert  But  at 
present,  what  I  wish  to  state  to  you  is,  that  the  manner  of 
beating  the  air — the  particular  contrivance  or  shape  of  vessel, 
or  of  constructing  the  surface  and  shape  so  as  to  secure  heat,  is 
no  part  of  the  c/aim  of  invention  contained  in  the  tpedfication. 


This  direction,  in  point  of  law,  on  a  point  which  all  must  admit 
to  be  law  for  the  Court,  you  will  see  to  be  of  great  importance 
for  you  in  considering  the  meaning  of  the  patent.  Indeed,  I 
do  not  conceal  from  you,  that  while  the  Intelligibility  of  the 
patent  is  for  you,  yet  when  the  previous  question — what  the 
patent  claims,  occurs  in  any  case  and  is  raised,  and  must  be 
decided  by  the  Court — that  question  of  law  must  very  much 
guide  you  as  to  the  intelligibility  of  the  patent  on  the  matters  to 
which  it  does  lay  claim. 

The  defenders  say  it  claims  either  one  thing  or  another.  It 
is  my  duty  to  tell  you  what  it  does  not  claim.  That  direction, 
ill  point  of  law,  does  not  leave  it  open  to  you  to  take  any  other 
view  than  one  of  the  claim  under  the  patent,  viz.,  that  the  mode 
of  heating  air  is  no  part  of  the  claim  patented,  nor  is  intended 
to  be  set  forth  as  any  part  of  the  patent  invention.  If  that  la 
so,  then  you  will  see  that  my  direction  in  point  of  law  gives 
you  only  one  other  sense,  between  which  you  can  decide,  and 
an  interpretation  which  makes  nonsense  of  the  specification. 

His  invention  then  consists,  according  to  the  fair  meaning  of 
the  specification,  taken  as  a  whole,  and  candidly  considered,  in 
passing  the  blast  into  an  air  vessel  or  receptacle.  In  order  to  be 
heated,  in  order  at  that  stage  of  the  process  of  application  of  air 
to  fires,  to  acquire  the  agent  which  he  intends  to  act — ^heat  in 
the  blast  instead  of  a  cold  blast. 

Tbe  mode  in  which  you  are  to  heat — the  form  and  sbape-^ 
dimensions  and  numbers  of  the  vessels — he  does  not  claim  or 
intend  to  prescribe — be  does  not  claim  or  intend  to  describe, 
— he  does  not  claim.  If  in  that  stage,  by  so  intercepting  the 
air  and  beating  it,  you  pass  the  blast  into  the  furnace, — that  h, 
he  says,  my  improved  application  of  air, — that  is  the  agent  I 
mean  to  use,  in  order  to  produce  heat  in  the  furnace.  How 
you  heat — in  what  mode,  or  in  what  vessel,  provided  the  ves- 
sel be  strong  enough  to  endure  the  blast,  and  of  cubical  contents 
of  air  sufficient  for  the  blast,  I  neither  care  nor  direct  you, — for 
if  you  so  get  the  hot  blast  into  the  furnace,  by  heating  the  air 
in  a  vessel  between  the  blowing  engine  and  the  fire,  yon  attain 
my  object;  you  will  ^X  my  improved  application  of  air. 

I  am  therefore  of  opinion,  and  must  give  yon,  In  point  of  law, 
the  direction  that  the  specification  does  not  claim  any  thing  as 
to  the  form,  nature,  shape,  materials,  numbers  or  mathematical 
character  of  the  vessel  or  vessels  in  which  the  air  Is  to  be  heated, 
or  as  to  the  mode  of  heating  such  vessels,  provided  the  blast  is 
heated,  between  the  blowing  apparatus  and  the  furnace  in  an 
air  vessel  or  receptacle, — as  to  the  size,  dimensions,  and  num- 
bers of  which  you  must  suit  yourself. 

It  is  for  the  Judge  to  say  what  is  law,  and  what  is  for  the 
jury.  If  I  am  wrong  in  holding  this  matter  to  be  for  tbe  Court, 
the  defenders  can  have  it  put  right. 

Holding  it  to  be  matter  of  law,  you  are  aware  that  In  dvll 
cases,  whatever  direction  I  give  as  to  law,  must  fix  In  this  trial 
the  law  of  the  case,  and  that  the  law  you  must  receive  from 
me. 

I  state  that  plainly  to  you,  because  neither  you  nor  I  can 
wish  to  trespass  on  our  respective  functions,  and  yon  will  find 
that  I  shall  leave  quite  enough  to  you  in  this  case, — to  claim 
the  exercise  of  all  yonr  attention,  and  of  all  your  observation 
and  judgment. 

But  within  this  objection,  which  is  one  of  law,  the  defenders 
urge,  that  even  if  Neilson  does  not  claim  the  air  vessel  as  part 
of  his  invention,  he  has  so  described  it  as  to  make  one  particular 
sort  of  vessel  a  part  of  his  apparatus,  and  has  limited  himself  to 
one  sort  of  air  vessel,  viz.,  one  large  vessel  to  be  Increased  in 
size  according  to  the  extent  of  blast — that  is,  of  air  to  be  heated. 
They  say  that  is  the  meaning  of  the  specification, — that  practical 
men  would  so  understand  it, — that  this  Is  so  clearly  the  only 
vessel  that  Neilson  contemplated,  that  his  invention  does  not 
apply  to  any  vessels  in  the  shape  of  tubes,  pipes,  &c.  In  short, 
on  this  view  of  the  specification  they  say,  not  very  consistently 
with  a  great  part  of  their  case,  that  the  specification  contuna 
really  a  very  special,  limited,  and  restricted  description,  by 
which  the  inventor  so  described  one  sort  of  apparatus,  that  he 
cannot  claim  any  other,  or  maintain  that  his  patent  is  one  which 
applies  to  all  varieties  tn  tbe  mode  of  heating  air.  This  is  a  ques- 
tion for  you — ^the  jury, — ^tt  is  a  question  on  the  meaning  and 
intelligibility  of  the  specification, — it  is  embraced  under  the 
issues  J— for  you  to  answer.    It  is  involved  in  dio  52d  and  8d 
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issuei.  But  I  also  propote  to  ask  yoa  to  answer  a  special  ques- 
tion on  that  point  which  I  shall  afterwards  state  to  yoa.  If  either 
party  holds  this  to  be  a  question  for  the  Court,  I  shall  also 
state  my  opinion,  if  required,  so  that  the  Yerdict,  if  according 
to  the  evidence,  would  stand,  if  it  is  a  point  for  the  jury : — if 
for  the  Court,  the  point  would  be  fairly  raised.  But  at  the 
same  time  that  this  view  is  pressed  by  the  defenders,  and  much 
evidence  adduced  to  convince  you  that  such  is  the  only  practi- 
cal view  which  can  be  taken  of  the  specification, — there  is  an- 
other view  taken  of  a  totally  opposite  description,  which  is  a 
question  of  law  for  the  Court.  The  defenders  say,  the  specifi- 
cation seizes  hold  of  an  abstract  principle,  viz.,  that  hot  air  pro- 
duces more  heat  than  cold,  and  of  that  abstract  principle  alone, 
— that  the  patentee  purposely  avoids  any  mode  of  stating  how 
the  principle  should  be  applied : — Hence  that  the  patent  is  bad, 
as  being  one  for  a  principle  alone. 

The  defenders,  you  will  recollect,  were  very  reluctant  to 
state  whether  they  actually  raised  that  point  or  not.  I  think 
it  is  at  the  foundation  of  their  whole  case,  and  sure  I  am,  that 
to  enable  you  to  discharge  your  duty,  it  is  very  necessary  that 
I  should  not  in  any  way  avoid  that  question  of  law,  or  turn  my 
remarks  on  it,  which  I  easily  could,  into  observations  in  point 
of  fact,  which  the  defenders  could  not  except  to ;  I  think  it  will 
be  more  useful  to  you  for  me  to  explain  the  law  to  you  fully  on 
this  point,  and  the  defenders  have  thus  the  benefit  of  being  able 
to  except  to  any  thing  I  say,  and  so  obtain  the  judgment  of  the 
Court  on  the  point,  in  case  I  am  wrong. 

It  is  quite  true  that  a  patent  cannot  be  taken  out  solely  for 
an  abstract  philosophical  principle,  for  instance, — for  any  law  of 
nature,  or  any  property  of  matter,  apart  from  any  mode  of  turn- 
ing it  to  account  in  the  practical  operations  of  manufacture,  or 
the  business  and  arts,  and  utilities  of  life. 

The  mere  discovery  of  such  a  principle  is  not  an  invention  in 
the  patent-law  sense  of  the  term.  Stating  such  a  principle  in  a 
patent  may  be  a  promulgation  of  the  principle,  but  it  is  no  ap- 
plication of  the  principle  to  any  practical  purpose.  And  without 
that  application  of  the  principle  to  a  practicid  object  and  end, 
and  without  jthe  application  of  it  to  human  industry,  or  to  the 
purposes  of  human  enjoyment — a  person  cannot,  in  the  abstract, 
appropriate  a  principle  to  himself.  But  a  patent  will  be  good 
though  the  subject  of  the  patent  consists  in  the  discovery  of  a 
great,  general,  and  most  comprehensive  principle  in  science  or 
law  of  nature,  if  that  principle  is  by  the  specification  applied  to 
any  tpecial  purpoie,  so  as  thereby  to  effectuate  a  practical  result 
and  benefit  not  previously  attained. 

The  main  merit — the  most  important  part  of  the  invention, 
may  consist  in  the  conception  of  the  original  idea — ^in  the  dis- 
covery of  the  principle  in  science,  or  of  the  law  of  nature  stated 
in  the  patent,  and  little  or  no  pains  may  have  been  taken  in 
working  out  the  beet  manner  and  mode  of  the  application  of  the 
principle  to  the  purpose  set  forth  in  the  patent.  But  still,  if 
the  principle  is  stated  to  be  applicable  to  any  special  purpose, 
so  as  to  produce  any  result  previously  unknown,  in  the  way  and 
for  the  objects  described,  the  patent  is  good.  It  is  no  longer 
an  abstract  principle.  It  comes  to  be  a  principle  turned  to  ac- 
count— to  a  practical  object,  and  applied  to  a  special  result.  It 
becomes  then  not  an  abstract  principle,  which  means  a  principle 
considered  apart  from  any  special  purpose  or  practical  operation, 
but  the  discovery  and  statement  of  a  principle  for  a  special  pur- 
pose— that  is,  a  practical  invention — a  mode  of  carrying  a  prin- 
ciple into  effect.  That  such  is  the  law — ^if  a  welUknown  princi- 
ple is  applied  for  the  first  time  to  produce  a  practical  result  for  a 
special  purposes-has  never  been  disputed.  It  would  be  very 
strange  and  unjust  to  refuse  the  same  legal  effect,  when  the 
inventor  has  the  additional  merit  of  discovering  the  principle  as 
well  as  its  application  to  a  practical  object.  The  instant  that 
the  principle,  although  discovered  for  the  first  time,  is  stated, 
in  actual  application  to,  and  as  the  agent  of  producing  a  certain 
specified  effect,  it  is  no  longer  an  abstract  principle — it  is  then 
clothed  with  the  language  of  practical  application,  and  receives 
the  impress  of  tangible  direction  to  the  actual  business  of  human 
life.  Is  it  any  objection  then,  in  the  next  place,  to  such  a 
patent,  that  terms  descriptive  of  the  application  to  a  certain  spe- 
cified retuh,  include  everg  mode  of  applying  the  principle  or 
agent  so  as  to  produce  that  specified  result,  although  one  mode 
may  not  be  described  more  than  aQother---although  one  mode 


may  be  infinitely  better  than  another — althoagfa  nneh  greater 
benefit  would  result  from  the  application  of  the  principle  by  one 
method  than  by  another — although  one  method  may  be  much 
less  expensive  than  another  ?  Is  it,  I  next  inquire,  an  objection 
to  the  patent  that  in  its  application  of  a  new  principle  to  a  cer- 
tain epedfied  renci^— observe  the  words — ^it  includes  every  vaiiery 
of  mode  of  applying  the  principle  according  to  the  general  state- 
ment of  the  object  and  benefit  to  be  attained  ? 

You  will  observe  that  the  greater  part  of  the  defenders*  case 
is  truly  directed  to  this  objection. 

This  is  a  question  of  law,  and  I  must  tell  you  distinctly  tfaat 
this  generality  of  claim — that  is  for  all  modes  of  applying  the 
principle  to  the  purpose  specified  according  to,  or  within  a 
general  statement  of  the  object  to  be  attained,  and  of  the  use 
to  be  made  of  the  agent  to  be  so  applied — ^is  no  objection  what- 
ever to  the  patent.  That  the  application  or  use  of  the  agent 
for  the  purpose  specified,  may  be  carried  out  in  a  great  variety 
of  ways,  only  shows  the  beauty  and  simplicity,  and  comprehen- 
siveness of  the  invention.  But  the  scientific  and  general  utility 
of  the  proposed  application  of  the  principle,  if  directed  to  a  ape' 
eified  purpose^  is  not  an  objection  to  its  becoming  the  subject  of 
a  patent. 

That  the  proposed  application  may  be  very  generally  adopt- 
ed in  a  great  variety  of  ways,  is  the  merit  of  the  invention,  not 
a  legal  objection  to  the  patent. 

The  defenders  say — You  announce  a  principle  that  hot  air 
will  produce  heat  in  the  furnace — You  direct  us  to  take  the 
blast — without  interrupting  or  rather  without  stoppiog  it — to 
take  the  current  in  blast — to  heat  it  after  it  leaves  the  blast, 
and  to  throw  it  in  hot  into  the  furnace.  But  you  tell  us  no  more 
— You  do  not  tell  us  how  we  are  to  beat  it — You  say  yon  may 
heat  it  in  any  way — in  any  sort  of  form  of  vessel.  You  aay  I 
leave  you  to  do  it  how  you  best  can.  But  my  application  of 
the  discovered  principle  is,  that  if  you  heat  the  air — and  heat  it 
after  it  leaves  the  blowing-engine  (for  it  is  plain  that  you  can't 
do  it  before), — you  attain  the  result  I  state, — that  is  the  pur- 
pose to  which  I  apply  the  principle.  The  benefit  will  be  greater 
or  less — I  only  say,  benefit  you  will  get :  I  have  disclosed  the 
principle — I  so  apply  it  to  a  specified  purpose,  by  a  mechanical 
contrivance,  vis.,  by  getting  the  heat  when  in  blast  after  it 
leaves  the  furnace — but^he  mode  and  manner,  and  extent  of 
heating,  I  leave  to  you, — and  the  degree  of  benefit  on  that  very 
account  I  do  not  state. 

The  defenders  say  the  patent,  on  this  account,  is  bad  in  law. 
I  must  tell  you  that  taking  the  patent  to  be  of  this  general 
character,  it  is  good  in  law.  I  state  to  you  the  law  to  be,  that 
you  may  obtain  a  patent  for  a  mode  of  carrying  a  principle  into 
effect,  and  if  you  suggest  and  discover,  not  only  the  principle, 
but  suggest  and  invent  how  it  may  be  applied  to  a  practical  re- 
sult by  mechanical  contrivance  and  apparatus,  and  show  that 
you  are  aware  that  no  particular  sort  or  modification  or  form  of 
the  apparatus  is  essential  in  order  to  obtain  ben^t  from  the 
principle,  then  you  may  take  your  patent  for  the  mode  of  carry- 
ing it  into  effect,  and  are  not  under  the  necessity  of  describing, 
and  confining  yourself  to  one ybrm  of  apparatua. 

If  that  were  necessary,  you  see  what  would  be  the  result  ? 
Why,  that  a  patent  could  hardly  ever  be  obtained  for  any  mode 
of  carrying  a  newly  discovered  principle  into  practical  results — 
though  the  most  valuable  of  all  discoveries.  For  the  beat  form 
and  shape  or  modification  of  apparatus  cannot,  in  matters  of  soch 
vast  range,  and  requiring  observation  on  such  a  great  acale,  be 
attained  at  once,  and  so  the  thing  would  become  known— ^nd 
so  the  right  lost,  long  before  all  the  various  kinds  of  apparatus 
could  be  tried.  Hence,  you  may  generally  claim  the  mode  of 
carrying  the  principle  into  effect  by  mechanical  conrrivanee,  so 
that  any  sort  of  apparatus,  applied  in  the  way  stated,  will,  more 
or  less,  produce  the  benefit,  and  yoa  are  not  tied  down  to  any 
form. 

The  best  illustration  I  can  give  you,  and  I  think  it  right  to  give 
you  this  illustration,  is  from  a  case  as  to  the  application  of  that 
familiar  principle  the  lever,  to  the  construction  of  chairs,  or  what 
is  called  the  self>adjusting  lever.  Minter  v.  Wells,  1  Crompton, 
Mason,  and  Roscoe,  505. 

This  case,  which  afterwards  came  under  the  conuderation  of 
the  whole  Court,  was  tried  in  the  Court  of  Eacehequer  during 
the  presidency  of  Lord  Lyndhnnti  who,  as  you  may  happen 
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to  know,  is  one  of  the  greatest  patent  lawyers  in  the  kingdoin, 
uniting  extensive  scientific  knowledge  with  all  his  legal  attain- 
ments. The  case  was  as  to  the  patent  reclining  chair,  the 
luxury  of  which  some  of  you  may  have  tried ;  it  had  a  self- 
adjusting  lever,  so  that  a  person  sitting  or  reclining — and  I  need 
not  tell  you  what  variety  of  postures  can  be  assumed  by  a  person 
reclining  in  a  chair — in  whatever  situation  he  placed  his  back, 
there  was  sufficient  resistance  offered,  through  means  of  the 
lever,  to  preserve  the  equilibrium.  Now  any  thing  more  ge- 
neral than  that,  I  cannot  conceive — it  was  the  application  of  a 
well-known  principle,  but  for  the  first  time  applied  to  a  chair. 
Ue  made  no  claim  to  any  particular  parts  of  the  chair,  nor  did 
be  presciibe  any  precise  mode  in  which  they  should  be  made; 
but  what  he  claimed,  was  a  self-adjusting  lever  to  be  applied  to 
the  back  of  a  chair,  where  the  weight  of  the  seat  acts  as  a  counter- 
poise to  the  back,  in  whatever  posture  the  party  might  be  sitting 
or  reclining.  Nothing  could  be  more  general.  Well,  a  verdict 
passed  for  the  patentee,  with  liberty  to  apply  to  have  it  set  aside. 
Lord  Lyndhurst  said,  every  application  for  a  patent  must  include 
some  principle,  and  here  the  principle  is  the  application  of  the 
lever  to  the  chair,  whereby  the  weight  of  the  seat  acts  as  a 
counterpoise  to  the  pressure  against  the  back  of  the  chair.  He 
does  not  confine  the  chair  to  any  particular  form,  but  he  claims 
the  chair  constructed  on  this  principle,  in  whatever  shape  or 
form  it  may  be  constructed.  Baron  Parke  was  of  the  same  opi- 
nion, and  the  rest  of  the  Court  concurred. 

The  principle  of  the  lever  was  not  new,  of  courfe. 

Just  so  as  to  the  hot  blast, — only  the  principle  is  also  new. 
The  patentee  says,  I  find  hot  air  will  increase  the  heat  in  the 
furnace — that  a  biaat  of  hot  air  is  beneficial  for  that  end.  Here 
IS  the  way  to  attain  it, — heat  the  air  under  blast,  between  the 
blowing  apparatus  and  furnace ;  if  you  do  that,  I  care  not  how 
you  may  propose  to  do  it, — I  neither  propose  to  you,  nor  claim 
any  special  mode  of  doing  it.  You  may  give  the  air  more  or 
less  degrees  of  heat ;  hut  if  you  so  heat  it  you  will  get  by  that 
contrivance  the  benefit  I  have  invented  and  disclosed,  more  or 
Jess  according  to  the  degree  of  heat.  This  is  very  simple — very 
general :  But  its  simplicity  is  its  beauty  and  its  practical  value, 
. — not  an  objection  in  law. 

But  it  will  be  more  satisfactory  to  you  to  be  informed,  that 
the  validity  oi  this  patent,  to  the  general  effect  I  am  now  stat- 
ing, is  adjudged  law — adjudged  on  this  particular  patent.  The 
question.  Whether  this  patent  was  not  bad  in  law,  in  respect 
that  the  specification  claimed  only  a  principle,  and  could  not  be 
taken  to  give  a  mode  of  carrying  the  principle  into  effect,  was 
argued  at  great  length,  aud  with  infinite  anxiety,  in  one  of  the 
Supreme  Courts  in  England,  in  the  case  of  Neilson  against  Har- 
ford and  others,  decided  26tb  June  1841,  and  the  judgment  of 
the  Court,  delivered  by  one  of  the  Judges,  Mr  Baron  Parke, 
who  had  also  tried  the  case,  bears,—  "  Then,  taking  the  construc- 
tion of  the  specification  on  ourselves,  as  we  are  bound  to  do, 
it  becomes  necessary  to  examine  what  the  nature  of  the  inven- 
ts, which  the  plaintiff  has  disclosed  by  this  instrument.  It  is 
very  difficult  to  distinguish  it  from  the  specification  of  a  patent 
for  a  principle.  And  this  at  first  created  in  the  minds  of  some 
of  the  Court  much  difficulty ;  but  after  full  consideration,  we 
think  that  the  plaintiff  does  not  merely  claim  a  principle,  but  a 
machine  embodying  a  principle,  and  a  very  valuable  one.  We 
think  the  case  must  be  considered,  as  if,  the  principle  being  well 
known,  the  plaintiff  had  first  invented  a  mode  of  applying  it  by 
a  mechanical  apparatus  to  furnaces ;  and  his  invention  then  con- 
sists in  this,  by  interposing  a  receptacle  for  heated  air  between 
the  blowing  apparatus  and  the  furnace.  In  this  receptacle  he 
directs  the  air  to  be  heated  by  the  application  of  heat  externally 
to  the  receptacle; — and  thus  he  accomplishes  the  object  of  ap- 
plying the  blast,  which  before  was  of  cold  air,  in  a  heated  state 
to  the  furnace."  The  difficulty  which  occurred  in  that  case  to 
one  of  the  Judges,  the  same  who  gave  the  judgment,  and  who 
tried  the  case,  was  on  the  words  *'  form  and  shape  of  the  vessel 
is  immaterial  to  the  effhct^  and  may  be  adapted  to  local  circum- 
Btances."  The  Court  held  him  to  be  wrong — and  he  him- 
self acquiesc  d  in  the  view  of  the  other  Judges.  Then  this 
judgment  came  under  the  review  ofthe  present  Lord  Chancellor, 
Lord  Lyndhurst,  in  application  for  an  interdict  to  restrain  Mr 
Harford  from  working  by  hot-blast.  His  Lordship  had  no  diffi- 
culty whatever  in  holding  the  patent  to  be  good,  and  scouted 


the  idea  of  attempting  to  attach  to  the  term  effect  the  meaning 
of  heating  the  air,  (Chancery,  p.  16.)  The  Lord  Chancellor 
said,  "  Obviously  that  is  not  the  meaning ;  it  must  be  the  ulti- 
mate effect  in  the  furnace."  No  doubt  the  common  law  court 
in  England  (the  Jury  Court)  held  that  the  construction  of  the 
patent,  as  to  the  meaning  of  the  term  effect,  was  matter  for  the 
Court.  I  do  not  distinctly  know  how  either  of  the  parties  mean 
to  treat  this  point  in  this  trial.  They  seem  both  to  have  made 
the  meaning  of  the  specification  in  this  respect  matter  of  evi- 
dence ;  and  although  it  is  awkward  that  what  should  be  taken 
as  matter  of  Uw  in  one  end  of  the  island,  should  be  held  as 
matter  of  fact  in  the  other,  thus  giving  the  party  two  strings  for 
their  bow,  I  hold  it  to  be  a  question  for  the  jury — I  mean  the 
sense  of  the  term  effect,  in  working  on  this  specification  ;  and 
1  further  hold  it  to  be  so  under  the  present  issues.  I  would 
refer  the  bar,  among  many  other  authorities,  to  Crossley  v. 
Beverley ;  3d  Carrington  and  Payne,  at  the  foot  of  page  615 
and  top  of  51 6,  before  Lord  Tenterden.  Judgment  of  House 
of  Lords,  Astley  v,  Taylor,  25th  June  1821 ;  1  Shaw's  Ap- 
peals, p.  58.     Hill  and  Thomson,  3d  Merivale,  630. 

But  I  shall  also,  if  required  by  either  party,  atate  my  own 
opinion  upon  it,  in  case  the  Court  should  hold  it  to  be  matter 
of  law ;  and  I  will  also  put  a  special  question  to  you  on  this 
point ;  so  that  if  it  is  matter  of  evidence  for  you  the  jury,  the 
point  may  be  closed  by  this  trial,  unless,  indeed,  the  Court 
should  think  your  answer  against  the  evidence.  My  object  will 
be  to  prepare  the  result  of  the  trial  for  every  contingency  which 
can  be  guarded  against  (except  that  of  Judge  or  jury  being 
wrong,  as  to  which  we  can  only  do  our  best  respectively)  so 
that  whatever  view  the  Court  or  House  of  Lords  may  take  on 
matters  of  law,  this  trial  may  not  be  thrown  away.  I  under- 
stand, so  far  as  I  have  hitherto  been  able  to  collect  their  views, 
that  the  defenders,  however,  concur  in  holding  the  point,  to  be 
afterwards  noticed,  as  to  the  meaning  of  the  term  ejffhct  in  the 
specification,  to  be  a  point  on  the  evidence  for  the  jury.  But 
I  am  quite  prepared  to  find  that,  notwithstanding  the  evidence 
led  on  that  view  of  the  point,  the  defenders  will  except,  on  the 
ground  that  I  leave  the  point  to  you  as  a  question  for  your  con- 
sideration, with  the  aid  of  that  evidence. 

Having  now  stated  the  general  law  to  you,  there  are  some 
further  practical  directions,  in  point  of  law,  which  may  rery  use- 
fully aid  you  in  considering  the  case,  and  the  issues  under  which 
it  is  tried. 

1.  The  first  practical  direction  I  have  to  give  you  is,  as  to 
the  meaning  of  the  pursuer's  issue, — '*  Whether,  in  the  course 
of  the  year  1840,  and  during  the  currency  of  the  said  letters-* 
patent,  the  defenders  did,  in  or  at  their  iron-works  at  House- 
hill,  by  themselves  or  others,  wrongfully,  and  in  contravention 
of  the  privileges  conferred  by  the  said  letters-patent,  use  ma- 
chinery or  apparatus  substantially  the  same  with  the  machinery 
or  apparatus  described  in  said  specification,  and  to  the  effect  set 
forth  in  the  said  letters- patent  and  specification,  to  the  loss,  in- 
jury and  damage  of  the  pursuers."  Now,  I  have  to  observe  to 
you,  that  the  specification  is  to  be  read  as  addressed  to  artists, 
or  persons  of  competent  skill  in  the  branch  of  manufactures  or 
process  to  which  it  is  applicable.  Hence,  known  machinery  need 
not  be  described  when  the  use  of  them  is  to  be  made  in  carry- 
ing out  the  object  of  patent. — Tenterden  in  Bloxam  v,  Elsee. 
If,  for  instance,  in  an  apparatus  for  improving  the  making  of 
gas,  a  patentee  should  not  mention  or  allude  to  a  condenser— 
never  notice  it,  yet  in  practice,  if  that  is  a  part  of  all  apparatus  re- 
quired for  the  making  of  gas,  it  is  held  that  every  one  must  know 
that  a  condenser  must  be  used.  In  short,  you  are  speaking  to  people 
who  know  the  subject,  and  must  be  understood  to  know  those 
things  which  are  only  the  incidents  in  the  particular  process  to 
which  your  patent  applies, — Since  you  are  not  going  over  all  the 
parts  of  the  process,  say  of  heating  air,  but  only  mean  to  direct 
generally  that  air  is  to  be  heated  for  a  general  result.  I  will 
show  you  how  this  arose  in  one  case,  for  it  is  the  particular 
application  of  the  principle  I  am  asking  you  to  attend  to.  If  a 
person  is  taking  out  a  patent,  and  if  it  involves  machinery  that 
was  perfectly  well  known  before — his  object  not  being  to  heat 
air — ^it  is  not  necessary  to  go  over  the  whole  process  of  heating 
the  air,  any  more  than  it  ia  necessary  to  go  over  the  whole  pro- 
cess of  making  gas.  I  may  give  you  an  illustration  of  this 
from  Crossley  v.  Beverley,  3  Car.  and  P.  613-5.    In  that 
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cue  this  point  occarred*  At  tbe  tml  Lord  Brougbain,  wbo 
was  then  eouniel,  argued  that  the  things  comprised  in  the  spe- 
cification would  not  make  a  gas  apparatus— >tbat  tbe  specifica- 
tion was  incomplete  for  want  of  a  condenser.  Lord  Tenterden 
said, — *'  A  workman  would  know  that  it  was  to  be  included.** 
Lord  Brougham  answered, — but  tbe  specification  does  not  direct 
it  to  be  put  in.  Lord  Tenterden  replied, — *'  But  it  does  not 
tell  yoo  to  leave  it  out.**  Then  the  object  here  being  to  throw 
air  hot  into  a  furnace ;  and  to  do  so,  vessels  are  to  be  heated  in 
order  to  heat  air,  you  observe  it  is  a  specification  addressing 
itself  to  persons  who  are  to  use  hot  air,  and  are  to  heat  the  air 
in  order  to  get  tbe  hot  blast ;  it  refers  to  vessels  intended  to 
keai  air — vessels  in  which  air  is  to  be  heated.  Now,  if  the 
patent  need  not,  in  order  to  be  valid,  describe  any  mode  of  heat- 
ing air,  but  may  include  every  form,  then  the  specification  is 
correctly  fruned  to  effectuate  its  object,  if  legal,  for  it  then 
consistentlv  omits  any  description  of  any  sort  or  form  of  vessel 
in  which  air  is  to  be  heated.  It  assumes  properly  that  persons 
constructing  apparatus  for  heating  air  are  to  know  the  best  form 
and  shape  of  vessels  in  which  air  is  to  be  heated — just  as  per- 
sons employed  in  gas  apparatus  are  held  to  know  that  they  must 
resort  to  a  condenser  in  tbe  course  of  the  improved  structure, 
though  nothing  is  said  of  it.  Now,  then,  if  the  object  is  to 
throw  hot  blast  into  the  furnace,  and  to  heat  air,  but  not  to  de- 
scribe vessels,  then  the  specification  properly  assumes,  that  per- 
sons who  are  to  construct  heating  apparatus  know  the  ordinary 
rules  and  common  conditions  to  be  attended  to  in  heating  air. 
It  leaves  everybody  to  do  it  in  the  way  they  choose.  It  does 
not  profess  to  be  a  patent  for  any  particular  mode  of  heating  air. 
It  simply  says  that  tbe  use,  in  particular  processes  of  the  air 
heated  for  fires,  forges  and  furnaces,  where  blowing  apparatus 
is  required,  and  at  a  particular  stage  of  the  process,  will  do  be- 
nefit to  tbe  furnace ;  and  that  is  alL  Gentlemen,  I  fairly  tell 
you,  that  this  is  not  an  observation  in  point  of  fact — I  might  so 
treat  it,  but  I  think  I  am  bound  to  tell  you  it  is  an  observation 
in  point  of  law.  Whether  that  is  a  good  patent  in  law  is  a  dif- 
ferent point,  on  which  I  have  given  my  opinion. 

Tbe  §econd  direction  I  have  to  give  on  tbe  first  issue  is  what 
you  must  have  already  seen — that  the  sense  in  which  the  issue 
IS  to  be  understood,  is  much  affected  by  the  law  as  to  tbe  cha- 
racter of  the  patent.  If  I  hold,  in  point  of  law,  that  he  does 
not  claim  any  particular  apparatus,  then  there  is  no  standard  of 
apparatus  in  the  specification  with  which  to  compare  the  House- 
bill  apparatus,  and  I  shall  immediately  show  you  tbe  importance 
of  this  on  the  patent.  If  the  patent  is  good,  in  the  general 
sense  in  which  I  have  explained  its  legal  import,  and  to  which 
extent  I  hold  it  to  be  a  good  patent,  then  you  will  see  that  va- 
riances in  the  modes  or  kinds  of  apparatus  are  of  no  moment, 
provided  that,  in  the  processes  referred  to  (the  use  of  fires, 
forges  and  furnaces),  the  object  of  the  particular  contrivance  or 
apparatus  is  to  heat  the  air  under  blast,  at  the  same  stage  of  the 
process,  viz.,  between  the  blowing  apparatus  and  the  furnace, 
and  to  throw  it  so  heated  into  the  furnace,  to  the  effect  of  this 
improved  application  of  air  for  that  purpose.  If  the  patentee 
has  not  tied  himself  down  to  any  particular  sort  of  apparatus  or 
heating  vessels — if  tbe  use  of  hot  air,  heated  when  under  blast, 
is  claimed,  and  legally  claimed,  in  whatever  sort  of  vessel  tbe 
air  is  heated,  then  see  the  effect  of  this  view  of  the  patent  on 
tbe  pursuers'  issue.  By  tbe  direction  I  have  given  jrou,  in  point 
of  law,  I  take  on  myself  the  responsibility  of  deciding  the  point 
vou  are  to  look  to  m  considering  this  issue.  The  question  of 
infringement  comes  to  be  this, — Does  the  party  beat  the  air  in 
the  same  $tage  of  the  procesM  by  mechanical  contrivance,  and  to 
the  effect  set  forth  in  the  specification,  of  produdng  heat  in  the 
furnace  ?  If  so,  then  no  variety  of  improvement  in  the  appara- 
tus is  of  any  importance.  On  my  view  of  tbe  patent  in  point 
of  law,  and  if  you  are  satisfied  in  point  of  fact,  that  tbe  descrip- 
tion does  not  describe  any  particular  apparatus — or  if  that  also 
is  a  point  of  law — then  in  truth  the  use  of  the  hot  blast — that 
Is,  the  use  of  tbe  air  heated  in  blast  between  the  blowing  ma- 
chine and  the  furnace — is  the  use  of  the  patent  machinery,  and 
IS  not  substantially  different  but  to  the  effect  set  forth.  Tbe 
light,  then,  in  whidi  tbe  issue  is  to  be  viewed,  must  be  received 
from  tbe  Court  in  a  great  measure.  And  on  tbe  view  I  take, 
and  have  stated  on  my  own  responsibility,  I  apprehend  the 
question  udder  the  pursuers'  issue  is  a  very  short — a  very  plain 


question,  not  requiring  much  evidence  to  solve,  and  on  whidi, 
though  you  must  fof  m  your  opinion,  it  is  truly  to  be  formed 
in  a  great  measure  in  reliance  on  the  law  stated  to  yoa  by 
tbe  Court.  Tbe  point  was  so  stated  and  treated  by  Baroa 
Parke  in  tbe  English  case.  Too  recollect,  Ries  Lewis,  No. 
10  of  defender's  witnesses,  was  the  manager  of  Hartford's 
and  other  works  in  Wales;  and  he  stated,  that  while  tbey 
used  the  hot  blast,  they  used  the  pipes,  model  No.  7,  the 
same  as  the  Househiil.  This  Hartford  was  the  defendant  ia 
the  English  case,  so  that  the  question  as  to  infringement  wm 
the  same  in  both.  No  doubt  you  have  plenty  of  opinioos  in  this 
case ;  but  in  the  light  in  which  I  have  stated  the  issue  to  yoa, 
these  opinions  are  of  little  consequence  on  either  aide,  if  tbe 
patentee  has  not  tied  himself  down  to  erne  particular  form  of 
apparatus.  Baron  Parke,  who  is  not  in  fiivour  of  the  patentee 
on  the  law,  yet  says  (page  138),—"  Now  the  best  way  of  dis- 
posing bf  this  case,  I  think,  will  be  to  take  those  questions  in 
order  upon  which  you  are  to  pronounce  your  opinion  ;  and  tbe 
first  is.  Whether  the  defendants  have  been  guilty  of  Infringing 
tbe  patent  ?  And  I  apprehend  that  there  ia  no  doubt  they  have, 
if  the  patent  be  a  good  patent,  and  if  the  specification  be  free 
from  the  objections  that  are  raised  to  it,  and  if  the  specification 
is  to  be  understood  in  the  sense  which  I  shall  afterwards  give  to  it. 
If  the  specification  is  to  be  understood  in  the  sense  claimed  by 
the  plaintiffs,  tbe  invention  of  heating  tbe  air  between  tbe  time 
it  leaves  the  blowing  apparatus,  and  is  introduced  into  the  fur- 
nace in  any  way,  In  any  close  vessel  which  is  exposed  to  the 
action  of  heat,  there  is  no  doubt  that  the  defendant's  niaehinery 
is  an  infringement  of  that  patent,  because  it  is  the  oie  of  air 
which  is  heated  much  more  beneficially,  and  a  great  inaprove- 
ment  upon  what  would  probably  be  the  taiachine  to  be  coo- 
structed  by  looking  at  tbe  specification  alone ;  but  still  It  is  the 
application  of  heated  air,  heated  in  one  or  more  vessels  between 
the  blowing  apparatus  and  the  furnace;  and  therefore,  if  it  should 
turn  out  that  the  patent  is  good,  and  the  specification  is  good, 
though  unquestionably  what  the  defendants  have  done  ia  a  great 
improvement  upon  what  would  be  tbe  species  of  machinery  or 
apparatus  constructed  under  this  patent,  it  appears  to  me  that 
it  would  be  an  infringement  of  it,  therefore  your  verdict  upon 
that  issue  would  be  for  the  plaintiff,  provided  it  is  for  the  plaiA- 
tiff  on  the  other  issues." 

Now,  gentlemen,  I  don't  take  npon  myself  quite  so  mncfa  as 
is  done  there,  by  telling  you  what  your  verdict  moat  be  ;  but  I 
say  to  you,  that  if  the  patent  is  what  I  have  stated,  then  the 
use  of  heated  air  in  any  vessel  beating  the  air  ondcv  current, 
and  applying  it  to  the  furnace,  is  the  use  of  the  agent  mentioned 
in  the  patent.  I  have  only  to  add  farther,  tlmt  on  the  view 
which  I  have  stated  of  tbe  patent,  and  if  yon  are  aatiafied  that 
no  particular  form  of  vessel  is  described  and  claimed  by  the  spe- 
cification, then  there  is  no  particular  standard  with  which  yon 
are  to  compare  the  Househiil  apparatus,  which  the  model  Na  7 
represents.  (To  the  counsel.) — I  suppose  I  need  not  trouble 
tbe  jury  with  the  description  in  the  record  of  the  defenders* 
apparatus.  I  suppose  the  model  No.  7  adequately  and  suffi- 
ciently comprehends  and  exhibits  their  apparatus.    "^ 

Solicitor'  Oeneral. — Certainly. 

The  Lord  Juitice- Clerk Tbe  question  is  not,  then,  a  ewt^ 

parison  between  No.  7  and  any  particular  vessel,  but  an  inqoity 
whether  No.  7  is  not  a  contrivance  to  heat  tbe  air  nnder  Mast  at 
the  stage  proposed,  and  for  tbe  purpose  stated  in  the  specifica- 
tion, and  therebv  substantially  the  patent  apparatus.  If  that  is 
in  your  opinion  its  character,  then  I  state  to  yon  In  law  that 
the  infringement  is  proved,  as  there  is  no  standard  or  form  of 
apparatus,  on  this  view  of  the  case,  with  which  yoo  are  to  com- 
pare the  defenders'  apparatus. 

The  next  directions  I  have  to  give  yon  relate  to  the  counter 
issues.  And  first,  as  to  the  first  counter  issue, — "  Whether  the 
invention,  as  described  in  the  said  letters-patent  and  spedfics- 
tion,  is  not  the  original  invention  of  the  pursuer,  tbe  said  James 
Beaumont  Neilson  ?"  Mr  Rutherfurd  here  drew  a  distincttoa 
between  tbe  first  inventor  and  the  public  use  by  others  of  tire 
invention,  and  maintained  that  the  attempt  to  prove  prior  use  is 
not  comprehended  under  the  first  issue.  The  distinction  in  the 
abstract  is  sound;  and  certainly,  in  ordinary  cases,  this  issue  is 
not  tbe  one  taken,  or  properly  applicable  to  public  use  and  ex- 
ercise thertof  in  the  kingdom.  *  But  •  short 'recollection  of  ths 
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way  tlii«  issne  was  put,  will  satisfy  my  learned  friends  at  the 
bar,  that  in  this  case  I  could  not  put  that  legal  construction  on 
it,  and  in  this  case  I  am  of  opinion  that  the  inquiry  cannot  be  ex- 
cluded under  this  issue.  I  am  quite  aware  that  the  issue  is  not, 
generally  speaking,  to  be  explained  by  any  of  the  previous  pro- 
ceedings in  the  cause.  But  here  1  must  remind  the  pursuers* 
counsel  of  the  course  taken  as  to  the  preparation  of  the  issues. 
These  issues  first  came  before  the  Court  as  framed  by  the  issue 
clerks.  There  were  two  versions  of  the  issues,  which  as  to 
this  one  were  quite  the  same;  because,  whether  the  invention 
was  used  in  Great  Britain  previously  or  not,  both  were  agreed 
that  the  originality  of  the  invention  was  involved.  I  then  sug- 
gested that  the  first  part  of  the  pursuers'  issue,  as  proposed  hy 
the  issue  clerks,  should  be  taken  as  the  defenders'  counter  issue. 
To  this  the  Solicitor-General  consented  at  once,  and  the  issue 
was  altered  in  Court,  without  any  one  perceiving  that  the  one 
I  so  proposed  to  be  transposed  was  open  to  the  criticism  stated 
by  Mr  Rutherfurd,  vis.,  that  it  did  not  include  prior  public  use, 
which  the  defenders'  issue  had  distinctly  included.  Under  this 
issue  I  could  not  hold  that  the  defenders  were  excluded  from 
proving  the  public  use  of  the  invention  previous  to  the  patent. 
I  roust  hold  that,  according  to  the  way  those  issues  were  framed, 
— ^though  I  admit  not  the  best, — it  was  an  oversight  on  the  part 
of  the  Court  in  suggesting  to  the  defender  that  this  would  try 
his  case — I  say,  as  those  issues  were  framed,  I  cannot,  consis- 
tently with  the  course  of  procedure  to  which  the  Court  were 
parties,  exclude  the  defenders  from  proving  the  public  use.  I 
know  in  general  that  you  cannot  explain  the  issues  by  reference 
to  the  previous  procedure ;  but  in  this  instance  I  feel  that  I 
would  be  running  counter  to  the  justice  of  the  case  if  I  was  to 
exclude  that  proof. 

Certainly  I  would  in  the  abstract  agree  with  Mr  Rutherfurd, 
that  an  issue  as  to  a  person  being  the  first  inventor,  is  not  an 
issue  as  to  public  use. 

Taking  the  offer  of  prior  use  to  be  competent  to  be  made  out 
in  this  case,  if  the  defenders  can  prove  it,  1  must  now  give  you 
two  directions  in  point  of  law  on  this  issue:— 

1.  It  is  not  sufficient  to  show  that  others,  in  experiments  or 
incidental  trials,  had  hit  upon  the  same  idea,  not  having  made 
public  the  principle  and  the  application  of  it  to  the  same  pro- 
cesses. 

Even  if  the  prindple  had  been  a  known  principle,  still,  if  it 
is  for  the  first  time  applied  by  mechanical  contrivance  and  ap- 
paratus to  certain  processes  in  which  it  had  not  been  previously 
used  as  an  agent,  the  patent  would  be  good,  and  still  more  when 
the  principle  and  the  mode  of  carrying  it  into  a  practical  bene- 
ficial result  are  claimed,  I  have  to  repeat  that  the  originality  of 
the  invention  is  not  destroyed  by  proof,  that  in  the  history  of 
the  arts  and  trades  of  this  country,  some  one  or  two,  or  even 
more  persons  may  have  apparently  had  some  glimpse  of  the  same 
conception  in  occasional  and  insulated  experiments,  which  were 
not  prosecuted  nor  made  known,  and  from  which,  so  far  as  the 
rest  of  the  world  were  concerned,  no  result  or  change  followed 
on  former  practice. 

The  second  direction,  in  point  of  law,  which  I  have  to  give 
you  on  this  issue,  respects  what  is  prior  use,  so  as  to  destroy 
the  invention. 

Now,  this  is  well  expressed  in  the  words  of  the  patent  in  this 
and  other  cases,  p.  65.  This  is  what  the  defenders  must  prove 
. — ^tbat  it  was  not  new,  in  respect  of  the  public  u$e  and  exercise 
thereof  in  this  kingdom.  These  emphatic  and  plain  woids  hardly 
ff-quire  explanation ;  they  convey  the  meaning  to  you  in  a  way 
that  it  is  impossible  to  mistake ;  the  question  in  each  case  is  a 
matter  offset  for  the  jury,  but  this  is,  in  point  of  law,  the  sort 
and  kind  of  use  the  existence  of  which  a  jury  must  find  to  be 
proved,  in  order  to  warrant  them  to  find  against  the  patentee.  I 
may  state  to  you,  that  great  utility  is  one  important  element  in 
the  question  of  novelty.  For  if  the  process  is  of  great,  manifest, 
striking,  and  immediate  utility^  that  is  of  the  utmost  importance 
to  the  point — Could  this  have  been  previously  in  public  use  and 
exercise,  without  clear  and  abundant  proof?  The  cases  referred 
to  at  the  bar  have  settled  that  the  use  must  be  public  use ;  that 
the  existence  and  trial  of  regular  machines  of  the  very  same 
sort,  if  abandoned,  if  not  used  and  introduced  into  practice,  is 
not  public  use  and  exercise  thereof  in  the  kingdom. 

Again,  in  the  caa«  of  the  tuspeniion  principle  foiLwheels,  it 


was  well  stated  by  Mr  Justice  Pattison  to  the  jury  who  tried 
that  case—^'*  If,  on  the  whole  of  this  evidence,  either  on  the 
one  side  or  the  other,  it  appeared  that  this  wheel,  constructed 
by  Mr  Strutt's  order  in  1814,  was  a  wheel  on  the  same  prin- 
ciples, and  in  substance  the  same  wheel  as  the  other  for  which 
the  plaintiff  has  taken  out  his  patent,  and  that  it  was  used  open^ 
ly  and  in  public,  so  that  everybody  might  see  it,  and  had  conti- 
nued to  use  the  same  thing  up  to  the  time  of  taking  out  the 
patent,  undoubtedly  then  that  would  be  a  ground  to  say  that 
the  plaintiff*s  invention  is  not  new,  and  if  it  is  not  new,  of 
course  his  patent  is  bad,  and  he  cannot  recover  in  this  action ; 
but  if,  on  the  other  hand,  you  are  of  opinion  that  Mr  Strutt's 
is  an  experiment,  and  that  he  found  it  did  not  answer,  and 
ceased  to  use  it  altogether,  and  abandoned  it  as  useless,  and  no- 
body else  followed  it  up,  and  that  the  plaintiff^s  invention,  which 
came  afterwards,  was  his  own  invention,  and  remedied  the  de* 
feet  (if  I  may  so  say),  although  he  knew  nothing  of  Mr  Strutt's 
wheel,  he  remedied  the  defects  of  Mr  Strutt*s  wheel,  then  there  is 
no  reason  for  saying  the  plaintiff's  patent  is  not  good."  Again 
I  close  what  I  have  to  say  to  you  here,  by  the  well-considered 
language  of  Chief- Just  ice  Tindal,  whose  opinion  I  am  always 
glad  to  quote,  as  he  unites  the  character  of  the  accomplished 

scholar  with  the  most  profound  knowledge  of  law: "  It  will 

be  for  the  jury  to  say  whether  the  invention  was  or  was  not  in 
public  use  and  operation  at  the  time  the  patent  was  granted. 
There  are  certain  limits  to  this  question.  A  man  may  make 
experiments  in  his  own  closet ;  if  he  never  communicates  these 
experiments  to  the  world,  and  lays  them  by,  and  another  person 
has  made  the  same  experiments,  and,  being  satisfied,  takes  a 
patent,  it  would  be  no  answer  to  say  that  another  person  had 
made  the  same  experiments.  There  may  be  several  rivals  starting 
at  the  same  time ;  the  first  who  comes  and  takes  a  patent,  it  not 
being  generally  known  to  the  public — that  man  has  a  right  to 
clothe  himself  with  the  authority  of  the  patent,  and  enjoys  the 
benefit  of  it,  if  the  evidence,  when  properly  considered,  classes 
itself  under  the  description  of  experiment  only,  that  would  be 
no  answer.  On  the  other  hand,  the  use  of  an  article  might  be 
so  general  as  to  be  almost  universal ;  then  you  can  hardly  sup- 
pose anybody  would  take  a  patent.  Between  these  two  limits 
most  cases  will  arrange  themselves,  and  it  must  be  for  the  jury 
to  say  whether  the  evidence  convinces  their  understanding,  that 
the  subject  of  the  patent  was  in  public  use  and  operation  at  the 
time  when  the  patent  was  granted." 

You  will  observe  that  it  is  settled,  that  the  trials  founded  on 
as  a  proof  of  prior  use — 

1.  Must  have  been  public, 

2.  Must  have  been  continued,  not  abandoned. 

3.  Must  have  continued  to  the  time  when  the  patent  was 
granted, — I  don't  say  to  the  very  exact  period,  but  it  must  have 
been  known  and  used  as  a  useful  thing  at  the  time. 

The  abandonment  of  trials  as  not  successful  or  satisfactory,  is 
a  decided  proof  that  the  invention  was  not  turned  to  account  for 
public  utility,  and  was  not  in  public  use  and  operation.  With 
these  directions  as  to  the  law  of  this  first  of  the  counter  issues, 
you  will  probably  be  able  easily  to  dispose  of  this  part  of  the 
case  on  the  evidence, — keeping  in  view  that  the  defender  must 
prove  that  issue.  I  have  now  to  call  your  attention  to  the  next 
two  issues  which  the  defender  seeks,  and  is  bound  to  establish. 

2d,  **  Whether  the  description  contained  in  the  said  specifi- 
cation is  not  such  as  to  enable  workmen  of  ordinary  skill  to 
make  machinery  or  apparatus  capable  of  producing  the  effect 
set  forth  in  the  said  letters-patent  and  specification  ?" 

Sd,  *'  Whether  machinery  or  apparatus  constructed  according 
to  the  description  in  the  said  letters-patent  and  specification,  is 
not  practically  useful  for  the  purposes  set  forth  in  the  said  let- 
ters-patent." 

Now,  gentlemen,  observe  it  is  the  effect  set  forth  in  the  let- 
ters-patent— it  is  not  to  produce  the  same  effect  with  No.  7,— 
which  I  take  as  a  short  description  generally. 

On  these  issues  there  are  matters  for  me  to  state  to  you  in 
point  of  law.    - 

**  Workmen  of  ordinary  skill,"  means  those  competent  in  the 
ordinary  business  and  conducting  of  the  particular  trade — to  fur- 
nish and  construct  apparatus  for  the  purpose  required.  Certainly 
the  pursuer  does  not  satisfy  the  condition  of  the  law,  if  he  says 
that  men  of  the  greatest  science — first  rate  engineers,  could  u*n- 
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derstand  him,  and  would  knonr  what  to  do,  or  what  directions 
to  give.    That  is  not  enough.    The  specification  must  be  for  the 
benefit  of  the  trade  when  the  patent  is  out — it  is  addressed  to 
those  engaged  in  particular  departments  of  trade,  and  who  are 
to  be  employed  in  order  to  make  apparatus  for  the  purpose, 
those  who  are  competent  to  make  similar  apparatus  for  similar 
purposes.     But  the  terms  in  the  issue  do  not  denote  common 
labourers  or  workmen  employed  ttnJer  those  who  do  furnish 
and  construct  such  apparatus.     We  know  that  in  many  trades 
the  most  skilful  workmen  in  the  subdivision  of  labour,  are  con- 
versant only  with  parts  and  portions  of  machines,  and  could  not 
put  together  the  whole.     The  workmen  referred  to  by  the  law 
are  those  conversant  with  the  construction,  and  principles,  and 
rules  of  apparatus  for  heating  air — and  with  the  object  of  the 
blowing  apparatus,  so  that  the  heating  of  the  air  shall  impede 
the  blast  as  little  as  possible.    The  apparatus,  to  attain  the  end, 
is  to  heat  vessels  in  order  to  heat  the  blast.     Then  you  are  to 
apply  to  persons  conversant  with  the  rules,  purposes,  and  con- 
ditions to  be  observed,  and  usually  acted  upon  in  beating  air, 
and  who  construct  and  furnish  such  apparatus.     Another  im- 
portant direction  I  have  to  give  to  you  in  point  of  law  is  this — 
when  you  are  asked  in  the  words  of  the  second  i»8ne,  **  capa- 
ble of  producing  the  effect  set  forth" — or  of  the  third,  **  practi- 
cally useful  for  the  purpose  set  forth,"  &c., — the  point  is  not, 
whether,  in  first  acting  on  the  specification,  persons  would  have 
furnished  either  Mr  Condie*s  pipes,  or  any  contrivance  at  all  so 
good,  or  giving  so  much  benejii  from  the  invention.     Yon  will 
see  now  the  great  importance  of  the  general  directions  I  formerly 
gave  you  as  to  the  object  of  the  patent,  and  the  extent  of  the 
claim.     The  patentee  does  not  profess  to  stare  any  particular 
form  of  pipes  for  getting  either  a  certain  degree,  or  the  greatest 
degree  of  benefit  from  the  hot  blast,  and  this  shows  you  the 
fallacy  in  a  great  part  of  the  evidence  for  the  defender.     The 
patentee  says,   the  hot  blast   will  produce  heat  in   the  fur- 
nace.    Heat  the  blast  in  any  way,  you  will  get  benefit ;  and 
then  the  question  is,  can  apparatus  be  constructed  by  those 
competent  to  construct  the  heating  apparatus,  so  as  to  have  some 
decided  benefit,  more  or  less.     If  that  shall  be  proved,  then  we 
have  no  question  under  this  issue,  whether  the  greatest  benefit 
would  at  first  have  been  attained  in  acting  on  the  specification. 
Here  I  prefer  putting  this  point  to  you  in  the  words  of  my  bro- 
ther Judge  in  England,  who  tried  this  case  last  May,  in  London. 
Mr  Baron  Parke,  in  commenting  on  the  opinion  of  a  scientific 
witness,  examined  as  to  whether  workmen  could,  from  the  spe- 
cification, construct  an  apparatus  which  would  be  most  effiea^ 
ciouily  used — says,  (143),  '*  That,  however,   I  do  not  think  is 
the  exact  point.     The  point  is,  whether  it  can  be  used  benefi- 
cially, taking  it  in  the  simplest  form.     If,  in  order  to  use  it 
beneficially  at  all,  experiments  were  necessary,  about  which  a 
good  deal  was  said  by  the  Attorney- General,  then  the  specifi- 
cation would  be  void.     If  it  were  necessary  to  use  experiments 
in  order  to  have  the  benefit  of  the  invention,  in  which  it  is 
claimed  by  the  specification,  in  that  case  it  would  be  void ;  but 
if  in  this  case,  it  is  only  necessary  to  have  recourse  to  experi- 
ments, in  order  to  have  the  full  benefit  that  the  subject  is  ca- 
pable of, — it  appears  to  me  that  it  would  not  void  the  patent ; 
because  though  it  is  a  subject  beneficial  in  its  simplest  form  of 
application,  it  is  a  vast  deal  more  useful  when  the  improvement 
takes  place ;  and  in  order  to  make  the  greatest  improvement,  un- 
questionably many  experiments  are  necessary,  and  even,  at  this 
very  moment,  notwithstanding  the  great  improvements  that 
have  taken  place,  there  is  no  doubt  that  the  matter  is  not  in 
that  state  of  improvement  which,  in  all  probability,  it  will  be 
in  the  course  of  a  few  years.     It  does  not  appear  to  me,  there- 
fore, that  what  the  Attorney- General  has  dwelt  upon,  with  re- 
ference to  the  evidence — all  the  evidence  in  the  case — that  that 
affects  the  patent.     If  experiments  were  necessary  to  produce 
any  degree  of  benefit  under  the  patent,  then,  in  that  case,  I 
think  the  specification  is  void,  for  it  does  not  give  the  requisite 
degree  of  temperature ;  but  if  the  simplest  form  would  be  pro- 
ductive of  benefit,  it  appears  to  me  that  the  specification  is  good." 
And  again.  Baron  Parke  says,  (page  147) : — '*  1  have  already 
told  you,  that  if  experiments  are  necessary  in  order  to  construct 
a  machine  to  produce  some  beneficial  effect,  no  doubt  this  spe- 
cification is  defective*     If  experiments  are  only  necessary  in 
order  to  produce  the  greatest  beneficial  effect)  in  that  case  I 


think  the  patent  is  not  void."  Then  (at  page  149)  Baron  Parke 
says : — '*  However,  I  think  one  nay  very  well  collect  from  the 
evidence  as  to  Mr  Neilsoii's  own  acts,  that  he  really  was  not  fully 
aware  either  of  the  great  value  of  his  patent,  and  still  more  was 
not  fully  aware  of  the  beneficial  mode  of  carrying  it  into  effect. 
That  was  discovered  by  persons  more  acquainted  than  he  him- 
self was  with  the  science  of  heating  air.  Still,  however,  I 
think,  if  you  are  of  opinion  that  the  specification  does  disclose 
such  an  apparatus  as  to  enable  an  ordinary  workman  acquainted 
with  the  subject  of  making  blowing  apparatus,  and  fitting  up 
apparatus  for  forges,"  (I  put  it  rather  differently,  I  should  say 
workmen  acquainted  with  the  construction  of  apparatus  for 
heating  air,  and  so  I  observe  Baron  Parke  ultimately  put  it.) 
"  to  con»truct  an  apparatus  of  some  value,  so  as  to  onake  it 
worth  while,  it  seems  to  me,  that  so  far  as  this  objection  goes, 
the  specification  would  not  be  insufficient." 

I  take  these  passages,  the  more  because  that  learned  Judge 
adopted  a  view  of  the  specification  in  which  the  Court  held  be 
was  wrong,  and  had  throughout  a  decided  impression  at  the  trial, 
that  the  specification  was  defective,  thinking  that  it  told  those 
who  were  to  work  on  it  to  disregard  the  rules  as  to  heating  air. 
But  even  with  that  view,  you  see  how  he  puts  this  point.  I 
have  only  to  add,  thst  J  think  he  states  this  not  so  favourably 
as  I  can  now  do,  and  feel  bound  to  do,  guided  by  the  judgment 
of  the  English  Court  of  Exchequer  and  of  Liord  Lyndhurst.  1 
have  to  tell  you,  in  point  of  law,  that  under  this  patent  not  claim- 
ing any,  or  the  best  contrivance  for  beating  the  air,  and  at  the 
least  expense  and  troublCf  the  result  which  actually  followed, 
viz.,  that  persons  in  the  trade,  and  in  acting  on  the  patent,  con- 
trived from  time  to  time  a  great  variety  of  contrivances,  more  or 
less  valuable  or  costly,  and  at  last  came  to  settle  generally  into 
one  form  as  better  than  others,  was  exactly  the  result  which 
might  be  expected  to  follow  under  a  patent  of  this  general  cha- 
racter, and  that  if  the  patent  is  good  in  law,  then  it  gave  no  form 
of  apparatus  for  heating  air,  but  claimed  the  contrivance  gene- 
rally of  heating  the  blast  for  the  effect  and  end  of  producing  heat 
in  the  furnace.  The  only  point  for  you  is, — will  any  contriv- 
ance which  heats  the  blast  produce  that  beneficial  effect  and  eud  ? 
If  so,  then  the  defender  has  failed  to  prove  these  two  issues.  I 
shall  explain  to  you,  that  on  this  point  I  think  the  defender  ha^, 
in  the  evidence  of  some  of  his  own  witnesses,  given  you  the 
most  decided  and  valuable  evidence  in  (he  whole  cause  in  sup- 
port of  the  pursuer's  answer  to  these  two  issues. 

But  then  the  defender  contends  that  there  are  directions  in 
the  specification  as  to  heating  vessels,  and  as  to  the  form  of  the 
vessels,  that  these  directions  are  at  variance  with  all  the  ruled 
as  to  heating  air,  and  would  mislead  all  persons  conversant  with 
heating  apparatus,  by  directing  them  to  act  against  all  the  known 
rules  for  heating  air,  in  order  to  make  blast  hut,  and  in  order  to 
attain  the  end  of  this  patent  on  the  furnace.  I  am  under  con- 
siderable doubt  whether  others  may  view  this  as  matter  of  law. 
in  case  it  should  be  so  considered  elsewhere.  I  will,  if  either 
party  requires  it,  state  my  opinion  in  point  of  law,  so  that  they 
may  not  be  cut  out  of  the  opportunity  of  making  it  matter  uf 
record.  But  infiividually  I  hold,  under  these  issues  settled  to 
try  this  cause,  that  this  is  a  question  wholly  for  you,  the  jury — 
keeping  in  view  the  principles  for  construing  the  specification 
which  I  have  stated  to  you,  and  proceeding  as  you  will  upon  the 
view  I  have  stated  of  the  patent  in  point  of  law,  as  a  general 
patent  for  the  application  of  hot  blast  to  fires,  forges  and  fur- 
naces, the  air  under  blast  being  heated  at  a  particular  sti^e  of 
the  process,  and  not  being  a  patent  for  any  particular  mode  of 
heating  air,  so  that  directions  to  workmen  on  that  aubject  are 
not  to  be  presumed.  Then  another  point  is  raised  by  tbe  de- 
fenders, viz.,  that  the  heat  of  the  blast,  obtained  even  by  the 
original  forms  of  the  apparatus,  and  before  Condie's  pipes  were 
introduced,  was  such  as  to  burn  the  old  dry  twyres ;  that  even 
the  old  water-twyres  used  at  the  great  heat  of  refineriea  would 
not  stand  the  heat  obtained  by  the  hot  blast,  even  before  tbe 
pipes  represented  by  5  and  7  were  introduced — that  the  patentee 
did  not  tell  how  the  mouth  of  the  aperture  into  the  furnace  at 
which  the  hot  blast  was  introduced  was  to  be  guarded,  and  that 
on  this  account,  either  the  specification  is  defective  in  point  of 
law,  or  does  not  enable  benefit  to  be  derived  from  the  liot  bl^st 
by  Neilson*s  invention  alone.  I  am  not  sure  exactly  which  view 
the  defender  stands  on — whether  it  is  defective  in  law,  because 
it  does,  not  guard  the  furnace  from  the  effect  of  the  hot  blast— or 
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whether  objectionable  in  fiict,  becanse  it  is  shown,  as  they  allege, 
that  without  that  invention,  the  benefit  would  not  be  derived  at 
all.  On  the  evidence,  you  will  consider  whether  there  can  be, 
in  point  of  fact,  any  circumstance  of  real  evidence  more  conclu- 
sive as  to  the  great  heat  obtained  in  practice  with  all  the  older 
contrivances  than  that,  not  only  the  dry,  but  even  the  old  water- 
tiryre  would  not  stand — and  whether  the  continuance  of  the  use 
of  the  hot  blast*  notwithstanding  these  interruptions,  is  not  de- 
cided real  evidence  also  of  the  practical  advantages  to  the  trade. 
But  on  this  point  I  must  state  to  you,  in  point  of  law,  that  for 
the  object  and  purpose  of  the  patent,  the  specification  is  not  de- 
fective, so  far  as  it  does  no  state  how,  or  in  what  manner  the 
mouth  of  the  furnace  was  to  be  guarded,  and  that  the  patentee 
was  not  bound  to  do  so.  But  I  cannot  say  that  this  objection, 
in  point  of  fact,  is  to  be  excluded  from  jrour  consideration  under 
the  second  and  third  issues — attending,  however,  to  the  rules  I 
have  given  you  in  construing  the  specification,  and  also  to  the 
general  nature  of  the  patent,  as  I  have  stated  it.  The  alleged 
difficulty  of  acting  on,  and  using  the  hot  blast  before  the  new 
water-twyre  was  invented,  may  be  used  as  evidence  to  show  that 
the  invention  was  of  no  practical  utility  until  a  new  water-twyre 
was  invented  ;  for  it  is  said  by  the  defenders,  that  even  the  old 
water-twyre  was  of  no  use,  although  in  many  of  the  English 
works  Gondie*s  twyre  is  not  yet  used.  But  as  a  legal  objection 
to  his  patent,  I  apprehend  that  it  cannot  be  maintained,  in  point 
of  law,  that  the  patentee  was  bound  to  state  how  the  sides  of 
the  furnace,  where  the  hot*  blast  was  to  enter,  should  be  pro- 
tected. 

To  the  bar— -Is  there  any  olher  point  of  law  to  which  either 
party  wishes  to  direct  my  attention  ?  Mr  Rutherfurd  and  the 
Solicitor- General  both  said — No. 

Now  this  brings  to  a  close  the  directions  which  I  have  to  give 
you  in  point  of  law.  Tbey  have  been  certainly  fuller,  and  per- 
haps more  anxious  than  necessary.  But  knowing  that  one  of 
the  parties  thought  that  the  benefit  of  trying  the  point  of  law 
was  lost  to  them  in  England,  I  have  thought  it  my  duty  to  state 
the  case  most  fully,  so  that  every  point  may  be  before  the  par- 
ties as  far  as  it  occurred  ;  and  I  have  also  thought  it  my  duty 
not  to  withhold  any  points  of  law,  so  far  as  their  tendency  and 
meaning  might  bear  directly  on  the  light  in  which  you  are  to  con- 
sider the  evidence.  You  must,  with  your  intelligence,  perceive 
tbiit  the  decision  of  the  questions  in  the  cause  depends  very 
little  on  the  ttetaiU  of  the  evidence,  but  mainly  on  the  general 
views  you  must  take  of  the  case  in  point  of  law,  or  on  the  gene- 
ral views  you  have  as  to  the  meaning  of  the  specification.  But 
still  the  details  of  the  evidence  must  be  anxiously  attended  to, 
in  order  to  secure  certain  and  safe  judgment. 

if  your  opinion  on  the  whole  cause  shall  be  for  the  defenders, 
it  will  be  sufficient  that  you  find  generally  for  the  defenders  on 
the  first  pursuers'  issue,  and  for  the  defenders  on  the  other  three* 

If  your  opinion  shall  be  for  the  pursuers,  then  I  have  men- 
tioned, that  for  various  reasons  I  shall  ask  you  to  answer  certain 
additional  questions,  and  I  am  persuaded  that  by  doing  so,  I  shall 
save  great  uncertainty  and  embarrassment,  especially  as  in  Eng. 
land  some  points  were  held  to  be  law  for  the  Court,  which  I 
fatimbly  think  are  points  for  you,  and  at  all  events,  are  made  by 
these  issues  points  for  the  jury  trying  the  same.  I  have  now  to 
read  to  you  these  questions,  and  beg  you  will  keep  them  in 
view  in  going  over  the  evidence.  1  shall  give  you  the  paper 
afterwards.  Of  course,  these  questions  are  put  on  the  supposi. 
tion  that  yon  are  in  favour  of  the  pursuers ;  for  on  the  other  sup- 
position, you  have  only  to  find  for  the  defenders  on  all  the  issues. 
The  questions  are, — 

Whether,  by  the  description  in  the  said  specification,  the  pa- 
tentee did,  or  did  not,  refer  to  any  particular  form  or  shape,  or 
mode  of  construction,  of  the  air  vessel  or  vessels,  or  receptacle 
or  receptacles,  in  which  the  air  under  blast  is  to  be  heated  ? 

Whether,  by  the  use  of  the  term  effect  in  the  specification, 
the  patentee  did,  or  did  not,  state  that  the  form  and  shape  of  the 
air  vessel  or  vessels  were  immaterial  for  the  purpose  of  heating 
the  air  in  such  air  vessel  or  vessels  ? 

Whether  the  terms  of  the  specification  respecting  the  air  ves- 
sels or  receptacles,  and  the  size  and  numbers  thereof,  are,  or  are 
not,  such  as  to  mislead  persons  acquainted  with  the  process  of 
beating  air,  so  as  to  direct,  and  cause  them  ta  construct  the  ves- 
sels in  a  form  or  manner  contrary  to  the  ordinary  and  necessary 
rules  to  be  attended  to  in  heating  air  passed  into  vessels,  for  the 
purpose  of  being  heated  under  .the  progress  of  the  blast? 


To  the  Bar. — If,  before  I  have  done,  any  objection  shall  oe* 
cur  to  either  of  you,  either  as  to  the  wording  of  those  questions, 
or  as  to  the  propriety  or  competency  of  their  being  put,  I  should 
like  to  hear  it." 

The  jury  returned  the  following  verdict: 

'*  At  Edinburgh,  the  1st,  2d,  4th,  5th,  6th,  and  7th  days  of 
April  1842  years.  Before  the  Right  Honourable  the  Lord 
Justice.  Clerk,  compeared  the  said  pursuers  and  the  said  defen- 
ders by  their  respective  counsel  and  agents,  and  a  jury  having 
been  empannelled  and  sworn  to  try  the  said  issues  between  the 
said  parties,  say  upon  their  oaths,  that  in  respect  of  the  matters 
proven  before  them,  they  find  for  the  pursuers  on  all  the  issues; 
and  farther,  find  that,  by  the  description  in  the  said  specification, 
the  patentee  did  not  refer  to  any  particular  form  or  shape,  or  mode 
of  constructing  the  air  vessel  or  vessels,  or  receptacle  or  recep. 
tacles  in  which  the  air  under  blast  is  to  be  heated ;  and  farther, 
find  that,  by  the  use  of  the  terra  '*  effect"  in  the  specification,  the 
patentee  did  not  state  that  the  form  and  shape  of  the  air  vessel 
or  vessels  were  immaterial  for  the  purpose  of  heating  the  air  in 
such  vessel  or  vessels ;  and  farther,  find  that  the  terms  of  the 
specification  respecting  the  air  vessels  or  receptacles,  and  the 
size  and  numbers  thereof,  are  not  such  as  to  mislead  persons 
acquninted  with  the  process  of  heating  air,  so  as  to  direct  and 
cause  them  to  construct  the  vessels  in  a  form  or  manner  contrary  to 
the  ordinary  and  necessary  rules  to  be  attended  to  in  heating  air 
passed  into  vessels  for  the  purpose  of  being  heated  under  the 
progress  of  the  blast ;  and  they  assess  the  damages  at  j£9060.*' 

The  defenders  tendered  the  following  exceptions,—. 
the  exception  to  the  rule  against  the  defenders  leading 
evidence  as  to  use  at  Irvine,  as  above,  forms  the  first 
exception : 

lit  Exception — above Cases  cited,  Russel  v.  Crichton,  1 9th 

June  1838.     Neilsun  v.  Harford ;  Eng.  Rep. 

"  2d  Exception In  so  far  as  his  Lordship  did  direct  the  jury 

that  the  patentee  did  not  claim  as  any  part  of  his  invention,  or 
profess  to  describe  any  mode  of  healing  the  air  under  blast  in  a 
vessel ;  or  any  particular  form  or  dimensions  of  the  vessel  or 
vessels  to  be  employed  for  that  purpose.*' — Cases  cited,  Ncilson 
V,  Harford,  pp.  222.  226,  228.  264. 

**  Zd  Exception. — In  so  far  as,  upon  such  view  of  the  extent 
and  nature  of  the  patentee's  claim,  the  said  Lord  Justice-Clerk 
did  direct  the  jury,  in  point  of  law,  that  the  said  patent  was 
valid,  and  did  not  direct  the  jury,  in  point  of  law,  that  the  patent 
was  invalid." — Cases  cited,  Russel  v,  Crichton,  ut  tup.  Sta- 
tute James  I.  c.  3,  §  6.  Godson  on  Patents,  p.  36.  Jnpe  r. 
Pratt,  in  Webster  on  Patents,  p.  136.  Henry  Blaestone  for 
Bolton  V.  Bull,  p.  463.  Godson  on  Patents,  p.  93,  Note  p.  503. 
Hornblower  v.  Bolton ;  8  Termly  Report,  p.  98.  Hullet  v.  Hague; 
2  Barn,  and  Adol.,  p.  370.  Godson,  p.  76.  Russel  v.  Cowley; 
1  Cromptoit,  p.  39.  Jones  v.  Pearce,  Webster  on  Patents  p. 
134.  and  Minter  v.  Wells,  Webster  on  Patents,  p.  114;  also  in 
Tyr white's  Reports,  and  in  Crompton  and  Meeson. 

*'  4lh  Exception. — In  so  far  as  the  said  Lord  Justice- Clerk 
did  not  direct  the  jury,  in  point  of  law,  that  the  specification, 
by  not  giving  a  particular  description  of  the  nature  of  the  said 
invention,  and  in  what  manner  the  same  was  to  be  performed, 
was  insufficient,  and  did  not  comply  with  the  condition  on 
which  the  patent  was  granted. 

**  Hth  Exception. — In  so  far  as  the  said  Lord  Justice-Clerk 
directed  the  jury  that  it  was  a  question  on  the  intelligibility  of 
the  patent  and  for  them — whether  the  specification  contains  a 
special,  limited,  and  restricted  description,  by  which  the  inven- 
tor so  described  one  sort  of  apparatus,  that  he  cannot  maintain 
that  his  patent  is  one  which  applies  to  all  varieties  in  the  appa- 
ratus which  may  be  employed  in  the  heating  of  air  while  under 
blast,  and  did  leave  that  question  on  the  evidence  to  the  jury; 
and  did  not  direct  that  the  meaning  of  the  specification,  on  a 
matter  not  involving  words  of  art,  is  matter  of  law  for  direction 
by  the  Court." — Cases  cited  by  defender,  Hullet  v.  Hague,  ui 
sup,  Gordon  v.  Graham,  3d  May  1841 ;  Robinson's  H.  of  L. 
Rep. 

"  6/A  Exception In  so  far  as  the  said  Lord  Justice- Clerk 

did  not  direct  the  jury,  that  on  the  construction  of  the  patent 
and  specification,  the  patentee  cannot  claim  or  maintain  that  his 
patent  is  one  which  applies  to  all  varieties  in  the  apparatus 
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which  maj  be  employed  in  beating  air  while  under  b1a«t,  but 
was  limited  to  a  particular  apparatus  described  in  the  specifica- 
tion.'*— Cases  cited  by  defenders,  Crossley  v.  Beverley ;  Car.  and 
Payne,  p.  515.  Ashley  o.  Taylor;  1  Sbaw's  Appeal  Cases, 
158.     Hill  o.  Thomson  ;  3  Merivale,  p.  629. 

"  Ith  Exception In  so  far  as  the  said  Lord  Justice- Clerk 

directed  the  jury  that  the  sense  of  the  term  effect,  in  working  on 
this  specification,  was  a  question  upon  the  evidence  for  them, 
and  not  matter  of  law  for  direction  by  the  Court. 

"  Bih  Exception, — In  so  far  as  the  said  Lord  Justice- Clerk 
did  not  direct  the  jury  that  the  term  effect,  as  employed  in  the 
specification,  meant  heating  the  air  while  under  blast  and  in* 
crease  of  heat  in  the  furnace. 

'*  9th  Exception In  so  far  as  the  said  Lord  Justice- Clerk 

directed  the  jury  that  if  they  were  of  opinion  that  the  patentee 
bad  not  United  himself  in  his  specification  to  any  particular  de- 
scription of  vessel  or  apparatus,  variances  in  the  modes  or  kinds 
of  apparatus  are  of  no  moment,  provided  that,  in  the  processes  re- 
ferred to  (the  use  of  fires,  forges  and  furnaces),  the  object  of 
the  particular  contrivance  or  apparatus  is  to  heat  the  air  under 
blast,  at  the  same  stage  of  the  process,  vis.,  between  the  blow- 
ing apparatus  and  the  furnace,  and  to  throw  it  so  heated  into 
the  furnace,  to  the  effect  of  this  improved  application  of  air  for 
that  purpose. 

'*  lOtk  Exception. — In  so  far  as  the  said  Lord  Justice-Clerk 
directed  the  jury,  in  point  of  law,  that  it  was  no  objection  to 
the  validity  of  such  a  patent  that  it  included  every  mode  of  ap- 
plying the  principle  or  agent  so  as  to  produce  the  specified  re- 
sult, although  one  mode  may  not  be  described  more  than  an- 
other— although  one  mode  may  be  infinitely  better  than  another 
— 4dthough  much  greater  benefit  would  result  from  the  applica- 
tion of  the  principle  by  one  method  than  by  another — although 
one  method  may  be  much  less  expensive  than  another ;  and 
that  this  generality  of  claim — that  is,  for  all  modes  of  applying 
the  principle  to  the  purpose  specified  according  to,  or  within  a 
general  statement  of  the  object  to  be  obtained,  and  of  the  use 
to  be  made  of  the  agent  to  be  so  applied — was  no  objection 
whatever  to  the  patent." — Cases  cited  by  defenders,  HuUet  o. 
Hague,  and  Russel  o.  Cowley,  ut  sup, 

'*  11/A  Exception. — In  so  far  as  the  said  Lord  Justice- Clerk 
directed  the  jury,  in  point  of  law,  that  the  proof  of  prior  use  of 
the  patent  invention  must  not  only  be 

"  (1.)  Public,  but 

*'  (2.)  Must  have  been  continued,  not  abandoned ;  and 

"  (3.)  Must  have  continued  to  the  time  when  the  patent 
was  granted,  not  to  the  very  exact  period,  but  that  it  must 
have  been  known  and  used  as  a  useful  thing  at  the  time." — 
Cases  cited  by  defenders,  Strutt,  as  cited  in  the  charge. 

"  12M  Exception In  so  far  as  the  said  Lord  Justice-Clerk 

directed  the  jury,  in  point  of  law,  that  for  the  object  and  pur- 
pose of  the  patent  the  specification  is  not  defective,  so  far  as  it 
does  not  state  how,  or  in  what  manner,  the  mouth  of  the  fur- 
nace was  to  be  guarded,  and  that  the  patentee  was  not  bound 
to  do  so. 

*'  IZth  Exception  — In  so  far  as  the  said  Lord  Justice- Clerk 
did  not  direct  the  jury,  in  point  of  law,  that  for  the  oliject  and 
purpose  of  the  patent,  the  specification  was  defective,  in  so  far 
as  it  did  not  state  how  or  in  what  manner  the  end  of  the  pipe 
conducting  the  heated  air  into  the  furnace  was  to  be  protected 
against  the  effects  of  the  intensity  of  the  heat,  and  that  the 
patentee  was  bound  to  do  so." 

Cases  cited  by  Pursaers.-^upe  v.  Pratt,  p.  136  of  Webster. 
2  Henry  Blaestone,  p.  496.  Wheeler,  2  Barn,  and  Adol.,  pp. 
349,  &c.  Httllet  v.  Hague,  ut  $up.  2  Barn,  and  Adol.,  p. 
370.  Russel  o.  Cowley,  ut  amp,  Daniel,  in  Godson  on  Pa- 
tents, 274.  Minter  o.  Wells,  1  Mason,  Crompton  and  Ros- 
coe's  Rep.,  506.  Statute  James  I.,  c.  3,  §  6.  Jones  o.  Pearce, 
in  Godson,  p.  46.  Cornish  v.  Keane,  3  Brougham's  New  Cases, 
p.  570.  Bloxam,  1  Can*,  and  Payne,  567.  Walton  v.  Potter, 
14th  Nov.  1841,  Common  Pleas,  Law  Journal.  Gibson  v. 
Brand,  4th  and  5tb  May  1842.     Meadley,  Law  Journal. 

The  discassion  which  took  place  on  the  bill  of  ex* 
eeptioDS  is  sufficiently  indicated  in  the  opinions  of  the 
Judges  at  the  advising  of  this  date. 

Lord  Jfeifipyii.— When  this  cue  was  let  down  for  sfgumcnt, 


I  did  not  expect  to  occupy  the  place  I  now  do,  at  your  Lord- 
sbip*s  right  hand,  and  lament  tbe  absence  of  my  learned  brother 
from  indispo»ition,  as  hift  intimate  acquaintance  with  Jury  Court 
practice  would  have  enabled  him  to  bring  to  the  examination  of 
this  bill  of  exceptions  tbe  benefit  of  bis  practical  experience  on 
tbe  subject,  and  as  following  him  in  the  discnssion,  I  wonld 
probably  have  been  relieved  from  tbe  necessity  of  going  at  any 
length  into  the  case.  I  have,  however,  given  the  question  all  the 
attention  in  my  power,  and  am  now  to  submit  the  result  of  my 
opinion. 

Before  proceeding  to  consider  the  numerous  exceptions  taken 
to  the  charge  in  this  case,  I  tbink  it  right  to  attend,  in  tbe 
first  place,  to  what  are  the  objections  to  this  patent,  vrhich  fall 
within  these  issues  on  which  the  case  was  sent  to  the  jury,  and 
in  terms  of  which  it  was  competent  or  necessary  for  tbe  Judge 
to  give  directions  to  them  in  point  of  law,  or  to  say  that  he  left 
tbe  point  in  their  hands.     Now,  I  do  not  see  any  Issue  which 
involved  the  validity  of  the  patent,  on  account  of  the  subject 
matter  of  it;  whether  it  be  for  a  manufacture  within  the  meaning 
of  the  Statute;  whether,  in  fact,  the  invention  is  such  for  which, 
in  point  of  law,  a  patent  could  be  granted  and  supported  ;  whe- 
ther it  be  a  mere  abstract  principle,  not  embodied,  or  not  in- 
volving a  process  to  carry  it  into  effect.     Neither  do  I  see  that 
tbe  question  can  competently  be  raised,  that  tbe  patent  is  invalid 
because  of  vagueness — not  sufficiently  describing  the  subject  inat- 
ter  of  if.     These  unquestionably  are  good  grounda  of  objection 
to  a  patent.     But  in  tbe  present  discussion,  which  is  on  excep- 
tions arising  out  of  tbe  trial  of  these  issues,  we  must  confine 
ourselves  strictly  to  what  falls  within  the  iscoes.     That  is  the 
only  matter  before  us.     Now,  the  first  issue  assumes  the  validity 
of  tbe  patent,  and  of  tbe  privileges  conferred  in  it,  and  ask«  the 
jury  to  consider  if  these  have  l^n  wrongfully  infringed.     Had 
the  defender  been  satisfied  that  bis  case  might  be  tried  by  a  de- 
nial of,  and  defence  against,  this  isrue*  on  tbe  ground  that  under  tbe 
term  wrongfully,  he  might  have  pleaded  all  his  objections  to  the 
patent,  showing  that  it  could  not  support  the  privileges  claimed 
under  it,  in  respect  that  he  could  show  that  tbe  pursuer  was  not 
the  inventor,  or  that  it  did  not  fulfil  the  other  provisions  in  the 
letters. patent,  or  that  it  was  for  a  mere  abstract  principle,  or  that 
the  specification  was  too  vague,  so  that  it  was  not  wrongful  in 
bim  to  use  apparatus  to  the  same  effect  as  the  pursuers,  be  would 
have  rested  bis  case  on  that  issue  alone.     But  according  to  tbe 
course  of  pleading  in  such  case*  I  presume  he  would  not  have 
been  let  in  to  such  pleas  against  the  validity  of  the  patent  under 
this  issue,  and  would  have  been  confined  to  the  defence,  that  he 
had  not  used  machinery  or  apparatus  substantially  tbe  same,  and 
to  the  same  effect.     But,  at  all  events,  here  the  defender  baa 
taken  counter  issues,  and  J  conceive  that  all  the  objections  to 
tbe  patent  which  could  be  submitted  to  tbe  jury,  and  relative  to 
which  the  Judge  was  called  upon  to  say  any  thing  to  them,  most 
be  found  in  and  restricted  to  these  issues.     Now,  these  counter 
issues  are  three  in  number,  involving  four  defences,  vix. — that 
the  pursuer  was  not  the  inventor, — that  it  was  in  previous  use 
— that  the  description  could  not  enable  a  workman  to  make  the 
apparatus, — and  that  the  invention  is  not  practically  useful.  But 
these  are  objections  distinct  altogether  from  invalidity  or  any 
other  ground,  and  particularly,  that  it  is  for  a  principle  merely, 
or  that  it  is  too  vague  in  setting  forth  what  he  claims  aa  his  in- 
vention.    Moreover,  if  the  defender  had  any  well-grounded  ob- 
jection to  tbe  validity  of  the  invention,  as  not  being  tbe  proper 
subject  of  a  patent,  or  improperly  set  forth  in  the  specification, 
arising  out  of  the  construction  of  these  instruments,  I  think  his 
proper  course  should  have  been — before  going  before  a  jury  on 
such  an  issue  as  infringement,  which,  in  fict,  admits  the  validitj 
of  the  patent,  unless  any  of  the  provisions  in  tbe  grant  can  be 
established  against  it,  and  which,  according  to  practice,  mast  be 
the  subject  of  counter  issues, — to  raise  the  question  of  invalidity 
on  the  record,  and  to  have  pleaded  it  to  the  Court.     It  ia  raised 
on  tbe  record  here,  and  if  it  be  a  question  for  the  Court,  as  I 
think  it  clearly  is,  it  would  have  been  idle  to  have  subnaitted 
the  questions  of  fact  involved  in  the  matter  of  infringement  to 
a  jury,  if  the  patent  was  such  as  the  pursuer  had  no  right  in 
law  to  protect*     It  was  said,  that  it  did  not  arise  till  •  certain 
construction  was  given  to  it  by  the  Judge  at  the  trial,  and  it 
was  then  only  to  be  raised  as  an  exception  to  the  chaiige.     Bol 
I  rather  think  the  oonstruction  contended  for.  should  have  been 
pleaded  before-hand  to  the  Court,  as  the  true  meaning  of  the 
letters-patent  and  apeeifitiUon,  and  that  either  this  eoold  not 
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be  the  sabject-matter  of  a  |Nitent,  or  that  if  was  too  va^ely  de- 
scribed to  support  this  patent.  I  will  not  say  that  this  point 
may  not  be  raised  yet.  The  record  and  pleas  are  broad  enough 
to  embrace  it.  Only  I  think  it  does  not  come  within  the  scope 
of  these  issoes,  and  consequently  cannot  be  the  subject  of  dis- 
cussion in  this  stage  of  (he  procedure. 

If  I  am  right  in  this  view,  it  will  enable  us  to  dispose  of  a 
good  deal  of  matter  which  was  pleaded  to  us.     It  will  also  be 
of  use,  as  a  prelude  to  the  examination  of  these  exceptions,  to 
attend  to  what  is  the  invention  claimed  by  the  patent.    Its  title 
is  *'  an  invention  for  the  improved  application  of  air  to  produce 
heat  in  fires,  forges  and  furnaces,  where  bellows  or  other  blow- 
ing apparatus  are  required.*'     It  is  not  an  improved  mode  of 
heating  air — it  is  not  even  an  improved  mode  of  applying  air, 
but  it  is  an  improvement  in  the  application  of  air, — that  having 
succeeded  in  beating  air  between  the  bellows  or  blowing  ap- 
paratus, and  before  it  is  propelled  into  the  furnace,   the  effect 
will  be  produced  which  is  intended,  of  greatly  increasing  the 
efficacy  of  the  blast  in  the  furnace.     Looking  to  the  whole  de- 
scription of  the  invention  as  given  in  the  specification,  I  think 
this  clear.     A  blast  or  current  of  air  is  to  be  produced  in  the 
ordinary  way,  and  the  patent  disclaims  being  extended  to  this : 
the  blast  is  to  be  passed  into  an  air  vessel,  and  it  (the  air  ves- 
sel) must  be  kept  heated  ftt  a  considerable  temperature — better 
red  heat  or  nearly  so,  but  so  high  a,  temperature  not  necessary 
for  a  beneficial  efifecr,  (he  effect  of  the  invention,  t.  e.,  to  pro- 
duce heat  in  furnaces  *,  hence  the  specification  says,  the  form  or 
shape  of  (he  air  vessel  is  immaterial,  and  the  manner  of  applying 
heat  to  it  is  immaterial ;  the  materials  of  which  it  is  made  is 
immaterial,  provided  it  be  kept  at  a  proper  temperature.     The 
size,  however,  must  depend  upon  the  blast,  and  on  the  heat 
necessary  to  be  produced.     All  this  seems  quite  clear,  when  ic 
is  considered  that  the  patent  is  not  for  heating  air  in  the  air 
vessel,  where  form  would  be  of  (he  utmost  consequence,  but 
that  the  invention  and  the  beneficial  efin^ct  intended,  is  for  pro- 
ducing heat,  increased  heat  in  furnaces,  by  heu(ing  the  air  be- 
tween the  furnnce  and  the  blowing  apparatus.     It  is  very  clear, 
I  think,  that  it  is  for  the  Court  to  construe  the  patent  and  spe- 
cification to  the  effect  of  defining  what  is  the  claim  made  by  the 
patentee.     It  is  so  laid  down  in  the  judgment  of  the  English 
Court  on  this  patent  in  Harford's  case  ;  and  it  is  very  material 
that  this  construction  should  be  given  to  it,  because  there  can- 
not be  a  doubt  that  towards  the  heating  of  air  the  shape  and 
materials  of  the  vessel  in  which  it  is  heated  are  most  material, 
so  that  such  a  statement  as  that  they  are  immaterial,  would  be 
a  false  statement  in  a  material  part,  and  would  void  the  patent. 
This  adds  to  the  certainty  that  the  right  construction  has  been 
put  upon  the  patent,  as  to  the  subject-matter,  as  no  mode  of 
beating  air  is  given,  and  if  it  had,  1  think  it  must  have  bei*n 
disclaimed,  just  as  the  blowing  apparatus  is.     Hence,  then,  the 
subject-matter  of  the  patent  plainly  is  to  throw  hot  air  instead 
of  cold  air  into  a  furnace, — heating  the  air  between  its  passage 
from  the  blowing  apparatus  to  the  furnace  in  an  air  vessel. 

Now  let  us  attend  to  the  exceptions,  and  I  shall  begin  with  the 
2d,  and  dispose  of  that  before  considering  the  1st,  as  they  are 
of  a  class  and  description  quite  different  from  the  1st,  involving 
questions  under  patent  law,  and  applicable  to  it  alone, — the 
other  being  as  to  the  form  of  process,  admitting  more  ot  illus- 
tration from  our  system  of  pleading  generally  in  ordinary  cases 
before  the  Court,  although,  no  doubt,  there  is  a  point  in  it  ap- 
plicable to  patent-law  practice  also. 

The  2d  and  3d  exceptions  are  connected  together.  In  direct- 
ing the  jury,  in  point  of  law,  that  the  patentee  did  not  claim  as 
bis  invention,  any  mode  of  beating  the  air  under  blast  in  a  ves- 
sel, or  describe  any  particular  form  or  dimension  of  the  vessel  to 
be  employed,  I  have  already  indicated  my  opinion  very  clearly ; 
and  had  your  Lordship  directed  the  jury  in  the  manner  it  is  said 
you  should  have  done,  I  think  it  would  have  been  most  plainly 
a  misdirection — that  you  would  have  misconstrued  the  patent 
and  ascribed  an  invention  to  the  pursuer  which  he  did  not  olaim, 
and  which  probably  would  have  been  bad  if  he  had  claimed.  I 
need  say  no  more  on  this  2d  exception.  According  to  this  view, 
it  is  very  clear  also,  that  1  cannot  sustain  the  3d  exception.  It 
is  founded  on  the  direction  which  it  is  said  should  have  been 
given  under  the  preceding  exception.  If  part  of  the  invention 
bad  been  heating  the  air  under  a  blast  in  a  vessel,  and  no  mode 
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of  doing  this  is  described,  nor  any  particular  form  or  dimensions 
of  the  vessel  given,  the  jury  should  not  have  been  directed,  in 
point  of  law,  that  (he  patent  was  valid — the  direction  should 
have  been,  that  it  is  invalid. 

Now,  I  have  already  observed,  that  under  the  issues  in  the 
present  case,  I  do  not  think  the  question  of  the  invalidity  of  the 
patent  on  this  ground  of  law  can  be  competently  raised.  It 
may  be  doubted,  even  whether  as  being  a  question  of  law,  and 
on  the  construction  of  the  patent,  if  the  discussion  involve  no 
words  of  art  which  require  explanation  by  parole  evidence,  an 
issue  could  be  competently  sent  to  a  jury  on  (his  ground  of 
invalidi(y.  If  it  could,  I  think  it  would  not  be  difficult  to  find 
an  issue  to  try  the  point,  whether  it  was  sufficiently  described. 
But  be  this  as  it  may,  I  think  it  is  not  raised  by  the  first  issue, 
the  only  one  under  which  it  could  be  brought ;  and,  at  all  events, 
as  I  am  of  opinion  that  no  part  of  the  invention  claimed  is  for 
heating  air  in  an  air  vessel,  it  would  have  been  a  misdirection 
to  the  jury  to  say,  that  the  failure  to  describe  the  mode  of  doing 
so,  or  form  or  dimension  of  the  vessel,  rendered  the  patent  in- 
valid. 

The  4tb  exception  admits  of  an  easy  answer,  after  the  dis- 
cussion on  the  two  preceding  issues,  (hat  by  not  giving  a  particu- 
lar description  of  the  nature  of  the  said  invention,  and  in  what 
manner  it  was  to  be  performed,  the  specification  was  insufficient. 
If  the  invention  claimed  had  been  for  heating  air  under  blast  in 
a  vessel,  the  description  of  the  mode  of  doing  so  would  have 
been  insufficient,  and  the  patent  invalid  on  this  ground ;  but  if 
this  be  not  the  nature  of  the  invention,  and  the  mode  of  beating 
air  required  no  description,  then  the  Judge  could  not  have  given 
the  direction  in  point  of  law,  which  is  here  said  he  should  have 
done. 

The  5th  exception  bears,  that  the  charge  is  wrong,  in  holding 
that  it  was  a  question  on  the  intelligibility  of  the  patent,  and 
for  the  jury,  whether  the  specification  describes  one  kind  of  ap- 
paratus only,  so  that  the  patentee  cannot  maintain  that  it  applies 
to  all  varieties  of  the  apparatus  for  heating  the  air  under  blast, 
and  that  that  question  was  left  on  the  evidence  to  the  jury. 
One  observation  very  strongly  strikes  my  mind  here,  4hat  both, 
parties  seem  to  have  considered  this  point  as  a  matter  for  the 
jury,  as  I  observe  that  much  evidence  is  adduced  on  this  very 
matter  on  both  sides  {  and  your  Lordship  seems  only  to  have 
followed  the  course  according  to  which  both  parties  conceived 
the  case  should  be  disposed  of;  at  the  same  time,  with  all  de- 
ference to  your  Lordship,  I  have  had  difficulties  on  this  point. 
The  intelligibility  of  a  patent,  that  is,  whether  the  specification 
is  such  that  a  practical  man  of  competent  knowledge  can,  from 
the  description  alone,  and  bis  previous  acquaintance  with  the 
subject,  execute  a  machine  with  the  effect  intended,  is  unques* 
tionably  a  matter  for  the  jury, — it  is  a  question  of  fact  cognisa- 
ble by  them  alone.  But  I  think  that  the  construction  of  the 
letters-patent  and  of  the  specification,  to  ascertain  from  them 
not  merely  what  is  the  subject-matter  of  the  patent,  as  whether 
it  be  a  principle,  or  a  principle  carried  into  effect  by  a  mode  or 
manner  of  doing  so,  but  whether  the  specification  describes  one 
specific  mode  of  doing  so,  or  embraces  all  modes,  is  no:  properly 
a  question  on  the  intelligibility,  but  as  to  the  subject-matter  of 
the  patent,  the  nature  of  the  invention,  or  rather  the  mode  by 
which  it  is  to  be  made  practical, — the  principle  clothed  with  prac- 
tical application,  by  which  the  effect  intended  is  produced.  The 
mode  may  be  quite  intelligible,  so  intelligible  as  to  show  what 
precise  mode  is  claimed,  and  so  described  as  to  require  no  jury 
to  say  that  a  workman  could  copy  it ;  and  the  whole  question 
might  be,  if  the  patent  covered  every  mode  of  producing  the 
same  effect,  as  in  the  case  alluded  to  in  the  pleadings  as  to  the 
evaporating  process.  I  scarcely  think  the  point  is  for  the  jury, 
but  for  the  Court,  whether  this  intelligible  mode  is  exclusive 
of  all  others,  or  whether,  though  a  step  in  the  process,  the 
mode — the  peculiar  mode  of  obtaining  it — is  not  the  subject  of 
the  patent.  Thus,  for  instance,  in  the  present  case,  the  inven- 
tion is  construed  by  the  Ck)urt  to  be  not  for  heating  air,  but 
for  blowing  heated  air  into  the  furnace,  and  the  description  of 
the  air  vessel  giving  no  particular  mode  of  heating  air  in  it, 
necessarily  leaves  every  mode  of  producing  such  heated  air,  when 
used  for  this  purpose,  protected  by  the  patent, — a  question,  ( 
incline  to  think,  rather  for  the  Court,  as  depending  on  the  con* 
struction  of  the  patent  and  specification. 
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Bot  the  pursuer  says,  that  be  it  so,  and  that  this  should  not 
have  been  left  to  the  jury,  the  defender  cannot  take  benefit 
from  it,  unless  he  can  sbovr  that  the  Court  ought  to  have  come 
to  a  different  opinion  on  the  point  from  what  the  jury  did ;  and 
that  as  the  Bth  exception,  which  contains  the  direction  which 
it  is  said  should  have  been  given  on  this  point,  that  the  pa- 
tentee cannot  claim  all  varieties  for  heating  air  while  under 
blast,  but  was  limited  to  a  particular  apparatus  described  in  the 
specification,  is  not  such  as  your  Lordship  should  not  have 
laid  down,  but  the  contrary,  the  result  would  have  been  the 
same  had  it  not  been  left  to  the  jury,  but  kept  in  the  hands  of 
the  Court. 

The  defender,  on  his  part,  argues,  that  although  he  may  be 
wrong  in  the  law  which  he  says  should  have  been  given  to  the 
jury,  still  if  he  be  right  in  his  pica,  that  it  was  a  point  for  the 
Court  and  not  for  the  jury,  be  is  cntitWd  to  have  the  5tb  ex- 
ception fustained. 

On  this  point,  also,  I  feel  a  great  deal  of  difficulty.  I  believe 
it  to  be  a  rule  of  practice,  in  the  application  for  a  new  trial  on 
the  ground  that  the  verdict  is  contrary  to  evidence,  to  refuse 
the  trial  if  the«evidence  admitted  or  rejected  could  not  affect 
the  result,  or  if  the  party  could  take  no  benefit  on  other  ground*, 
by  setting  aside  the  verdict ;  but  I  do  not  know  that  the  same 
rule  applies  as  to  a  question  of  law  such  as  I  think  the  question 
is, — whether  a  point  is  to  be  sent  to  the  jury,  or  reserved  for 
the  decision  of  the  Court  ?  No  case  in  our  practice  of  jury  trial 
was  referred  to,  and  1  do  not  recollect  any  English  case  on  this 
point,  which  it  was  said  could  assist  in  guiding  us  to  the  de- 
termination of  this  matter.  At  the  same  time,  I  freely  own  I 
was  much  moved  by  the  argument,  from  principles  so  well  ex- 
plained by  the  pcnior  counbel  for  the  pursuer,  more  especially 
when  I  cannot  shut  my  eyes  to  the  extreme  hardship  of  holding 
the  whole  expensive  proceedings  in  a  case  such  as  this,  which 
occupied  so  much  time,  and  occasioned  such  anxiety,  to  go  for 
nothing,  on  a  ground  which  could  not  affect  the  justice  of  the 
case,  or  make  any  difference  in  the  result.  For  on  the  princi- 
ple assumed,  that  the  conclusion  of  the  jury  was  right  as  to 
their  opinion  on  the  point,  if  anew  trial  were  granted,  the  sanoe 
verdict  would  be  returned,  provided  the  same  evidence  was 
laid  before  the  jury  (fur  the  verdict  here  is  not  to  be  impeached 
as  being  against  evideiu;e — that  point,  we  were  told  from  tho 
bar,  has  been  given  up),  and  your  Lordship  carefully,  and  with 
particuhir  attention  to  the  interests  of  the  parties,  took  care 
that  the  opinion  of  the  jury  should  be  expressed  on  the  point, 
that  the  patentee  did  not  refer  to  any  particular  form  or  shape 
of  the  air  vessel. 

Now  the  argument  was,  that  if  a  party  excepts  on  the  ground 
of  law  omitted,  he  must  slate  what  is  the  law  omitted  which  he 
says  should  have  been  laid  down ;  and  this  exception  will  not 
be  sustained  unless  the  suggested  law  be  good  law,  such  as  the 
case  required.  But  if  the  Court  leaves  the  issue  to  the  jury, 
involving  law  as  well  as  fact,  and  the  jury  answer  the  issue,  is 
there  any  difference  as  to  this  point,  between  leaving  it  to  the 
jury  expressly,  and  saying  nothing  about  it  ?  In  both  cases,  the 
direction  is  withheld — in  the  one,  by  saying  nothing  about  it« 
in  the  other,  by  saying  it  is  for  the  jury.  If  in  the  case  of 
omitted  law,  the  hiw  which  should  have  been  laid  down  must  be 
stated,  and  that  roust  be  sound  law  in  the  case,-~rottst  not  also 
the  law  be  stated  which  the  Court  ought  to  have  taken  to  them- 
selves, which  they  should  have  told  the  jury  they  must  take 
from  the  Court,  and  this  law  roust  be  such  as  would  not  sup- 
port the  verdict,  but  would  lead  to  an  opposite  result  ?  If  the 
exceptor  cannot  ask  such  law — law  different  from  what  the  jury 
followed, — ought  his  exception  to  be  sustained,  unless  he  can 
•ay  that  the  Court  reserving  it  to  themselves,  would  have  pro- 
duced an  opposite  verdict  ?  There  is  certainly  much  good  sense 
in  this  view,  and  I  am  inclined  to  adopt  it  as  a  sufficient  answer 
to  the  difficulty  I  have  under  the  5th  exception. 

Now  the  same  observations  apply  to  the  7th  and  8th  ezce|^ 
tions.  Supposing  that  the  defender  was  right  in  maintaining 
that  the  meaning  of  the  term  effect  in  the  specification  was  to 
be  settled  by  the  Court,  and  was  not  a  question  on  the  evidence 
for  the  jury,  I  am  very  clearly  of  opinion,  that  effect,  as  em- 
ployed in  the  specification  no  less  than  four  times,  does  not 
mean  heating  the  dr  while  under  blast,  but  the  ultimate  effect 
in  the  furnace  by  blowing  heated  air  into  it ;  and  the  view  taken 


of  this  by  the  jury,  is  the  direction  that  the  Court  should  have 
given  on  this  point. 

The  9th  exception  cannot  occupy  much  time,  after  the  points 
which  have  already  been  disposed  of.  It  was  laid  down,  and 
as  I  think,  most  correctly,  that  the  patent  does  not  claim  any 
particular  sort  of  apparatus  or  heating  vessels, — that  there  is  no 
standard  of  apparatus  in  the  specification  with  which  to  com- 
pare  the  defender's  apparatus — and  that  this  does  not  affect  the 
validity  of  the  patent ;  on  the  contrary,  it  affords  a  better  pro- 
tection to  the  invention,  as  it  applies  to  every  process  or  mecha- 
nical arrangement  by  which  the  air  is  heated  in  an  air  ve9>el 
between  its  passage  from  the  blowing  apparatus  into  the  fur- 
nace, and  variances  in  the  modes  or  kinds  of  apparatus  are  io 
this  view  of  no  moment. 

It  cannot  therefore  affect  the  validity  of  the  patent,  if  this 
point  could  be  raised  under  these  issues,  as  I  think  it  cannot-, 
that  it  includes  every  mode  of  raising  the  temperature  of  the  air 
in  the  air  vessel,  producing  the  increased  effect  in  the  furnace 
by  propelling  heated  air  into  it ;  all  modes  of  doing  ibis  in  the 
s;ime  stage  of  the  process  being  protected  by  the  patent,  and  not 
rendering  it  invalid. 

The  11th  exception  was  only  considered  as  to  the  third  condi- 
.  tion  implied  in  the  prior  use;  and  I  cannot  help  thinking  that  if 
it  was  objectionable  at  all,  it  is  because  it  laid  this  down,  that  the 
use  need  not  come  dow^n  to  the  exact  time  of  obtaining  the 
letters- patent.  But  I  do  not  object  to  the  direction  here.  It 
must  be  a  new  invention — it  must  not  be  known  and  used  as  a 
useful  thing  at  the  time ;  and  a  previous  invention  may  have 
ceased  to  be  used  for  a  week  or  two,  not  implying  its  abandon- 
ment from  want  of  beneficial  effect,  say  from  unskilfuluess,  or 
from  some  trifling  defect  in  the  machicery,  but  from  want  of 
funds,  or  some  such  cause,  leading  to  a  temporary  interruption. 

The  12th  and  ISth  exceptions  may  be  taken  together — that 
the  jury  were  not  directed,  in  point  of  law,  that  the  specifica- 
tion is  defective,  by  not  stating  how  the  mouth  of  the  furnace, 
and  also  the  end  of  the  pipe  conducting  the  heated  air  into  the 
furnace,  were  to  be  protected  against  the  intensity  of  the  heat, 
and  that  the  patentee  was  bound  to  do  so.  Now,  this  question 
might  full  under  the  consideration  of  the  jury  under  the  2d  and 
3d  issues,  but  if  the  jury  were  of  opinion,  that  without  any  such 
description,  a  workman  of  ordinary  skill  could  make  apparatus 
to  produce  the  effect  set  forth  in  the  letters-patent,  it  was  for 
the  Court  to  say  whether  the  omission  to  state  what  it  is  main- 
tained the  patentee  should  have  stated,  vitiates  the  patent.  It 
is  admitted  that  this  is  a  question  of  law ;  and  as  it  dtid  not  raise 
any  difficulty  as  to  the  intelligibility  of  the  patent  falling  within 
the  scope  of  the  2d  and  3d  issues,  if  it  goes  to  the  validity  of 
the  patent,  on  the  ground  that  the  specification  does  not  de- 
scribe what  it  ought  to  have  done,  it  cannot  come  witbio  the 
present  discussion.  But  I  thiuk  it  was  not  necessary  to  de- 
scribe how  these  parts  of  the  machinery  should  be  guarded.  It 
was  a  known  process  before.  Any  workman  of  competent  skill 
knows  how  to  do  it,  and  I  presume  if  the  twyre  had  been  de^ 
scribed,  it  must  have  immediately  been  dbdaimed  as  part  of 
the  invention.  Therefore  those  exceptions  roust  also  be  dis- 
allowed. 

There  only  now  remains  the  Idt  exception  to  consider;  and  I 
am  ready  to  admit  that  I  feel  more  at  home  in  the  dis<  iismwi  of 
this  objection  than  in  those  I  have  been  hitkeUu  cousideriBg. 

The  exception  regard*  the  Hne  of  inquiry  which  the  defeoder 
proposed  entering  into,  in  order  to  show  that  the  invention  was 
not  new,  bot  had  been  in  prior  use;  and  the  grounds  on  which 
that  line  of  inquiry,  and  the  witnesses  who  were  to  inacrect 
such  prior  use,  were  excluded,  are  stated  at  page  6& 

It  is  said  that  the  averment  is  made  generally  on  the  record, 
that  this  invention  was  known  and  practised  prior  to  the  date 
of  this  patent,  both  in  England  and  Scotland ;  and  farther,  that 
before  closing  the  record,  a  note  of  objections  was  given  in 
under  Lord  Brougham's  Act,  whicli  stated  that  it  wna  knonv 
and  publicly  practised  at  Irvine,  Greenock,  Glasgow,  and  vari- 
ous other  places  in  the  counties  of  Ayr,  B«nfrew,  and  Lanark, 
and  at  various  places  in  Mid- Lothian  by  various  iroi^oasteix 
and  iron-founders,  anchor  smiths,  and  others ;  and  It  is  »i4 
that  this  particularity  sufficiently  supplements  the  generalitj  in 
the  record,  and  ought  to  have  let  in  the  evidence  unii  liue  of 
inquiry  which  Wfts  rejected. 
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Now,  before  going  further,  I  must  own  that  I  bare  great 
hesitation  in  thinking  that  the  section  of  the  Act  founded  on, 
(the  5th)  applies  to  Scotland  at  all.  The  I  ft  section  and  the 
4tb,  as  to  the  prolongation  of  the  term  for  a  patent,  certainly 
apply  to  Scotch  patents,  as  being  an  amendment  on  the  law 
of  patents  generally,  and  reference  is  made  in  the  first  directly 
to  Scotland.  But  this  5th  section  applies  to  the  system  of 
pleading  in  the  English  Courts,  and  is  intended  to  obviate  what 
was  held  there  to  be  a  defect  in  trying  such  cases  as  this  of  pa- 
tent, but  which  could  not  be  objected  to  against  our  system  of 
pleading,  which  requires  no  aid  from  such  a  regulation  as  tbiu, 
nor  can  derive  any  assistance  from  it  in  securing  such  a  state- 
ment of  facts  and  circumstances,  as  to  prevent  any  thing  like 
surprise  at  a  trial.  I  cannot  conceive  that  it  was  intended  to 
interfere  with  our  system  of  a  closed  record  on  a  revised  con- 
descendence and  answers,  so  as  either  to  make  the  exclusion  of 
unexpected  evidence  either  more  stringent  or  less  so ;  and  when 
T  look  at  the  teims  of  this  section  of  the  Act,  I  cannot  help 
thinking,  that  besides  the  object  of  it,  to  correct  the  want  of 
specificnesB  in  English  pleading,  the  terms  which  it  uses  suffi- 
ciently exclude  the  idea  that  it  was  intended  for  our  practice, 
or  is  adapted  to  it.  It  bears,  that  in  any  action  brought  for  an 
infringement  of  a  patent,  the  defendant  on  pleading  thereto, 
shall  give  to  the  plaintiff,  and  in  any  scire  facias  to  repeal  such 
letters-patent,  the  plaintiff  shall  file  with  his  declaration  a  no- 
tice of  any  objections  on  which  he  means  to  rely  at  the  trial. 
Now,  all  this  may  be  very  necessary  under  the  English  form  of 
pleading,  while  it  is  already  roost  fully  accomplished  by  our 
form  of  process.  Although  the  enactment,  so  far  as  the  sub- 
ject-matter of  a  patent  is  conceived,  may  extend  to  Scotland,  I 
think  it  would  require  something  very  imperative,  and  not  the 
mere  applicability  of  the  other  portions  of  the  Statute  to  this 
country,  to  make  us  also  import  from  it  a  form  of  pleading 
plainly  adapted  to  England  alone,  into  oar  practice,  so  recently 
amended  by  the  Legislature,  and  when  our  pleadings,  according 
to  this  statutory  description,  ought  to  embrace  everything  which 
the  notice  of  objections  in  England  is  required  to  set  forth. 

I  think,  therefore,  that  we  must  look  to  the  closed  record, 
the  foundation  of  these  issues,  and  on  the  averments  in  which 
the  parties  agreed  to  close,  and  of  course  to  foreclose  them- 
selves as  to  all  other  averments  in  fact,  and  we  must  consider 
whether  the  defender  made  such  statements  as  to  entitle  him  to 
go  into  this  line  of  inquiry.  Now,  I  say  that  the  pursuer  would 
have  been  misled  by  the  record,  for  that  he  never  could  have 
expected  any  proof  against  his  invention  from  the  examination 
of  an  anchor  smith  using  a  common  smith's  forge  in  the  town  of  * 
Irvine,  or  any  similar  evidence.  The  record  led  him  to  expect 
quite  a  different  state  of  facts  to  be  proved  against  his  l)eing  the 
inventor  of  this  improvement.  The  defender  specifies  Chap* 
nan's  invention.  He  next  stated  the  prior  use  of  Neilson's  in- 
vention, both  in  England  and  Scotland,  particularly  at  two  iron- 
works in  Yorkshire,  and  one  in  Staffordshire,  mentioning  them 
by  name,  referring  also  to  the  patent  of  Botfield  and  Mr  Stir- 
ling, and  the  mode  invented  by  Mr  Jeffries.  Now,  I  hold  it 
was  quite  incompetent,  after  exhausting  the  line  of  evidence 
here  pointed  out,  or  using  as  much  of  it  as  the  defender  thought 
available  to  him,  to  resort  to  an  inqury  at  to  the  use  of  heated 
air  in  a  smith's  forge  at  Irvine,  about  six  years  before  the  date 
of  this  patent,  which  does  not  seem  to  have  been  followed  in 
other  smiths'  forges,  nor  described  in  any  of  the  philosophical 
journals  of  the  day  as  an  important  improvement.  The  re* 
cord  assuredly  gave  no  information  which  called  upon  the  pur. 
suer  to  expect  such  a  line  of  inquiry  and  evidence,  or  would 
have  enabled  him  to  meet  it.  If  this  line  of  inquiry  had  been 
allowed,  and  the  venlict  had  been  against  him  on  the  ground  of 
prior  use,  I  think  he  must  have  beeu  allowed  a  new  trial  on  tiie 
ground  of  surprise,  and  therefore  that  this  evidence  was  properly 
refused. 

I  perceive  that  in  a  recent  English  case,  where  the  note  of  ob- 
jections bad  specified  the  prior  use  by  certain  persons  named,  and 
by  others^  ih%  Judge  at  Chambers  made  the  party  strike  out  this 
general  expression,  and  confine  the  proof  to  the  persons  named. 
In  the  case  of  Rusiel  with  us,  it  was  specified  on  the  record 
that  there  was  prior  use  of  makiog  gas  pipes  by  various  persons 
both  in  Glasgow  and  Edioborgb;  this  generality  was  not  ob- 
jected to,  nor  brought  before  the  Court,  for  the  practice  was 


recent,  and  in  the  hands  of  few.  Those  who  manufactured 
them  were  well  known,  and  no  further  particularizing  was  re* 
quired  by  the  party.  This  is  no  proof  that  greater  cxplicitues^ 
would  not  have  been  required,  if  it  had  been  necessary  and  in- 
sisted in  ;  it  is  only  proof  that  in  that  case  the  party  did  not 
wish  for  further  notice  in  order  to  defend  himself.  Here  I 
think  it  was  different,  more  especially  when  the  references  to 
such  works  as  could  have  used  the  hot  blast  in  furnaces  were 
so  precise  and  numerous. 

I  am,  therefore,  upon  the  whole,  for  disallowing  the  bill  of 
exceptions. 

Lord  Justice- Clerk — This  bill  of  exceptions  raises  many 
important  questions  in  patent  law.  It  also  raises  several  im-^ 
portant  points  as  to  our  system  of  pleading,  and  as  to  the  prin- 
ciples on  which  bills  of  exceptions  are  to  be  disposed  of.  In 
giving  my  opinion,  I  shall  not  go  over  the  law  stated  at  the  trial. 
The  directions,  in  point  of  law,  then  stated  were  the  result  of 
much  consideration, — although  purposely  stated  in  a  variety  of 
forms,  and  with  (perhaps)  unusual  fulness,  in  order  that  I  might 
be  sure  that  the  jury  were  able  to  follow  and  apply  these  di- 
rections. To  that  law,  after  attending  to  the  arguments  of  the 
defenders,  I  now  adhere.  I  shall  confine  my  opinion,  therefore, 
chiefly  to  the  other  questions  which  occur  on  this  bill  of  ex- 
ceptions. 

Id  reference  to  the  objections  stated  to  the  charge,  I  think 
it  is  necessary  to  classify  them,  in  order  to  give  a  consistent 
opinion. 

One  rery  important  question  on  this  bill  of  exceptions  is, 
whether  some  of  the  points  are  open  under  the  issues  which  are 
in  the  course  of  trial  ?  Now,  to  bring  out  that  point  clearly,  and 
to  show  the  importance  of  fixing  the  meaning  of  the  issues,  I 
have  to  notice.  In  the  first  place,  that  the  line  of  objection  urged 
against  this  patent  was  inconsistent  with  itself.  One  broad 
ground  taken  was,  that  this  patent  claimed  too  much, — that  it 
claimed  the  process  of  heating  air  in  a  vessel  without  any  parti- 
cular directions  as  to  that  process,  so  as  to  make  any  new  inven- 
tion in  what  is  uuiversally  practised, — and  that  it  also  claiiped 
the  introduction  of  hot  blast,  in  the  abstract,  into  fires,  forges,  nnd 
furnaces,  without  giving  in  the  specification  any  directions  as  to 
the  application  of  that  principle,  and  without  the  specification  of 
any  mechanical  contrivance,  being  in  truth  a  patent  for  an  abstiact 
principle: — And  hence  that  the  patent  was  void, — 1st,  for  claim- 
ing too  much,  and  claiming  what  was  not  new;  and,  2d,  as  a  patent 
w*hich,  when  the  specification  was  considered,  was  merely  for  a 
general  philosophical  principle.  But  at  the  same  time  the  de- 
fenders contended  that  the  patent  and  specification  applied  only 
to  one  particular  sort  of  apparatus, — was,  in  the  description  of 
the  application  of  the  principle,  so  limited  to  one  particular  kind 
of  apparatus,  that  all  other  contrivances  for  effecting  the  same 
object,  and  in  which  there  was  not  an  adoption  of  the  particular 
forms  and  shapes  of  vessels  and  apparatus  described  in  the  spe* 
dfication,  were  not,  and  could  not,  fait  within  the  operation  of 
the  patent,  but  were  necessarily  open  to  the  use  of  all  the  world, 
inasmuch  as  the  patentee  had  limited  himself  wholly  to  one 
form  of  apparatus  as  the  only  mode  in  which  he  knew  that  hit 
principle  could  be  applied,  or  at  least  the  only  mode  which  he 
had  described.  And  hence  he  contended  that  the  series  of  pipes 
used  by  the  defenders  were  substantially  different  from  the  ap- 
paratus which  alone  was  described  in  the  specification^  viz., 
large  vessels  very  ill  adapted  to  attain  a  great  heat  in  the  air. 

These  two  views  of  the  patent  and  specification  are  funda* 
mentally  different;  they  adopt  respectively  totally  opposite  con* 
stroctions,  and  are  necessarily  at  variance  the  one  with  the  other. 

Now,  befoie  trial,  and  in  a  discussion  on  the  validity  of  the 
patent  on  any  legal  pleas  which  could  be  started,  it  is  true  a 
party  may  argue  alternatively  ;  contending,  1st,  that  the  patent 
is  bad  on  account  of  vagueness  and  generality,  or,  2dfy,  if  that 
ground  fails,  on  any  other. 

But  of  the  two  views  urged  in  this  case,  the  second  could 
only  be  entertained  at  the  trial ;  for  whether  the  machinery  was 
substantially  different  from  that  described  in  the  specification, 
and  whether  the  description  in  the  specification  was  so  worded 
as  to  cover  it,  depended  wholly  on  evidence  by  which  each  was 
to  be  explained. 

In  the  present  case,  these  two  views  could  not  have  been  de- 
cided be/ore  trial,  but  one  might. 
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Bat,  farther,  though  a  party  may,  to  the  Court  before  trial, 
urge  objections  in  point  of  law  which  are  inconsistent,  and  the 
one  of  which  only  arises  when  the  other  is  overruled,  or  on  the 
supposition  that  it  shall  not  be  entertained — yet  this  I  appre- 
hend  to  be  a  clear  point,  viz.,  that  issues  for  the  trial  of  a  cause 
by  a  jury  cannot  be  framed  on  any  alternative  or  inconsistent 
view.  A  general  issue  may  admit  of  every  variety  of  line  of 
argument  or  of  plea  open  on  the  record.  But  the  case  was  not 
tried  on  a  general  issue.  There  is  one  issue  given  to  the  pur- 
suer, and  three  issues  given  to  the  defenders,  on  certain  special 
pleas  or  grounds  of  objection  against  the  validity  of  this  patent. 

These  are  in  truth  all  special  issues,  or  rather,  I  should  say, 
specific  issues. 

I  am  aware  of  no  authority  for  holding  that  issues  of  this  cha- 
racter can  be  framed  on  alternative  views  so  as  to  be  applicable 
equally  to  totally  opposite  views  of  the  whole  case.  Such  a  no- 
lion  is  utterly  inconsistent  with  the  theory  and  object  of  frank- 
ing issues.  The  theory  is,  that  you  have  ascertained  and  spe- 
cified the  point  to  be  tiied  under  the  issue ;  the  object  is  to  ex- 
clude any  other,  and  to  attain  certainty  by  that  result. 

The  defenders  did  not  contend  that  their  counter  issues  could 
mdmit  of  this  alternative  course  of  pleading,  or  indeed  of  the 
general  objections  stated  as  to  the  invalidity  of  the  patent  in 
point  of  law.  They  contended  that  it  was  the  pursuer's  issue 
which  opened  up  to  them  these  objections,  however  contradic- 
tory the  view  on  which  they  are  severally  founded. 

To  recommend  their  line  of  argument  the  more  to  the  Court, 
the  motion  for  the  new  trial  was  abandoned,  and  very  little  even 
explained  as  to  the  particular  kind  of  apparatus  to  which  it  was 
said  the  specification  was  exclusively  restricted.  In  this  respect 
the  argument  took  a  turn  quite  different  from  that  urged  in  the 
Exchequer  in  England.  Indeed  the  Solicitor- General  seemed 
to  make  this  limitation  consist  in  the  description  in  the  specifi- 
cation being  applicable  merely  to  the  process  of  heating,  while 
the  real  ground  of  defence  was,  that  the  patentee  had  led  those, 
to  whom  the  specification  was  addressed,  to  understand  that 
large  vessels,  cubical  vessels  increasing  in  size  with  the  extent 
of  the  blast,  not  only  without  attention  to  the  extent  of  the 
heating  surface,  but  to  the  diminution  of  the  heating  surface  as 
you  required  increase  in  the  capacity  of  the  blast,  were  the  only 
forms  to  be  employed  in  order  to  produce  the  effect  intended. 

But  the  pursuer  could  not  have  intended  to  take  an  issue 
which  was  adapted  to  the  alternative  pleas  of  the  defenders. 

Nay,  when  the  defenders  can  only  bring  in  these  general  ob- 
jections in  law  to  the  validity  of  the  patent  as  included  under 
the  pursuer's  issue,  their  course  of  pleading  must  be  unsound  ; 
for  the  pursuer's  issue  in  a  patent  case  is  not  intended,  in  our 
practice,  to  embrace  the  grounds  of  objection  slated  in  law  against 
the  patent.  The  defender  cannot  enter  into  these  without  coun- 
ter isues.  The  pursuer's  issue  is  framed  on  the  very  opposite 
view,  viz.,  that  there  is  a  prima  facie  case  for  the  patent  to  en- 
title him  to  an  issue  of  infringement — holding  the  patent  to  be 
good,  until  the  defender  makes  out  in  defence  that  it  is  bad 
under  any  of  his  issues.  By  bringing  the  action,  the  pursuer 
puts  the  validity  of  his  patent  in  issue  in  the  caase,— that  is,  he 
exposes  it  to  any  objections  which  the  defender  can  state  against 
it.  But  if  no  ground  of  invalidity  is  urged  to  the  Coort  in  bar 
of  trial,  or  if  such  is  overruled,  be  is  entitled  to  an  issue  of  in- 
fringement, which  issue  assumes  the  validity  of  his  patent,  pro- 
vided the  defender  cannot  make  out  any  of  his  counter  issues ; 
and  if  the  defender  takes  none,  then  the  only  question  at  the 
trial  is  infringement  or  not. 

This  point,  which  clearly  is  the  result  of  the  law  as  to  pa- 
tents under  our  system  of  pleading,  was  fully  discu»sed  and 
finally  decided  in  Russel  t;.  Crichton,  June  19,  1838,  16  S., 
1165.  The  rubric  of  this  case,  as  there  reported,  is, — '*  In  an 
action  by  the  holder  of  letters-patent,  concluding  for  interdict 
and  damages  on  account  of  alleged  infringement  of  the  patent 
—  Held  that  the  patent  afforded  prima  facie  evidence  of  the  ori- 
ginality of  the  alleged  invention,  but  that  the  defender  was  en- 
titled to  take  an  issue  of  denial  of  the  invention."  The  Court, 
after  full  argument,  gave  the  pursuer,  in  that  case,  an  issue  of 
infringement,  as  the  proper  issue. 

This  matter  did  not  pass  in  this  case  without  observation. 
•In  tbe  draft  of  the  issues  reported  by  the  Lord  Ordinary  for  the 
consideration  of  the-  Court,  as  to  other  points,  the  pursuer's  iitue 


included  an  inquiry  into  the  validity  of  the  patent  on  one  poinr, 
viz.,  originality  of  invention,  laying  tbe  onus  on  tbe  pursuer, 
but  only  on  that  one  point.  The  issue,  even  as  framed  by  tbe 
pursuer,  included  that  point.  In  the  course  of  the  discussion, 
I  pointed  out,  with  the  concurrence  of  the  re»t  of  the  Court, 
that  this  was  a  mistake  ander  the  decision  in  Russel  v.  Crich- 
ton, and  the  issue  was  altered  accordingly,  leaving  it  only  an 
issue  of  infringement.  The  issues  were,  after  discussion,  settled 
in  this  case  to  the  satisfaction  of  all  parties, — so  much  so,  that 
tbe  Solicitor- General  did  not  desire  to  be  heard  in  reply  upon 
them,  after  the  proposed  alterations  were  stated  in  the  course 
of  Mr  Rutherfurd's  speech — the  defenders  having  the  right  of 
reply  in  that  discussion. 

Supposing  the  pursuer's  issue  had  stood  as  originally  framed, 
is  it  not  clear  that  one  point  only  would  have  arisf^n  under  it 
as  to  the  validity  of  the  patent,  viz., — Whether  Neilson  vras  tbe 
inventor  ?  If  he  had  made  out  that  (probably  the  onarj  would 
have  been  easily  satisfied),  then  there  remained  only  tbe  ques- 
tion of  infringement. 

But  this  first  question  was,  as  I  have  mentioned,  struck  out 
ex  praposito,  on  the  ground  distinctly,  that  the  pursuer  was  en- 
titled to  have  an  issue  of  infringement,  holding  that  he  bad  a 
prima  facie  case  under  tbe  patent  to  claim  damages  for  infringe- 
ment, until  the  defender,  by  his  counter  issues,  could  ahow  the 
patent  to  be  bad — no  plea  in  law  against  tbe  patent  being  stated 
to  the  Court  in  bar  of  trial,  or  to  be  decided  before  trial.  This 
issue  of  infringement,  I  apprehend,  assumes  the  patent  to  be 
valid,  so  that  if  the  defender's  counter  issues  fail,  and  if  th«:  ap- 
paratus is,  in  point  of  fact,  substantially  tbe  same  in  tbe  opinion 
of  the  jury,  the  pursuer's  issue  is  proved  and  exhausted,  and  he 
is  entitled  to  a  verdict. 

It  would  throw  our  proceedings  into  utter  uncertainty,  and, 
indeed,  render  the  form  of  issues  not  only  an  useless  but  a  mis- 
chievous farce,  if,  although  the  defender  failed  in  all  his  counter 
issues,  embracing  each  a  distinct  ground  of  objection  to  the  pa- 
tent, be  could  still  say,  that  under  the  pursuer's  issue  it  n-as 
open  to  him  to  contend  at  the  trial  that  the  patent  was  invalid 
on  any  other  ground  which  happened  to  be  mentioned  in  tbe 
record.  If  so,  why  was  tbe  defender  to  take  any  counter  issues 
at  all  on  some  grounds  of  objection.  These,  on  the  hypothesis 
of  the  argument  wc  are  considering,  would  have  been  equally 
open  to  him  at  the  trial,  without  any  issues.  Yet,  while  be 
takes  issues  on  three  (I  may  say  four)  grounds  of  objection, 
each  one  of  which  would  entitle  him  to  a  verdict,  he  says  be 
has  behind  and  in  reserve,  under  the  pursuer's  issue  of  infringe- 
ment, as  many  grounds  of  objection  as  the  general  plea  on  re- 
cord, of  vagueness  and  generality,  and  as  to  the  patent  being  for 
a  principle  alone,  will  enable  him  to  raise  on  the  construction  of 
the  specification. 

I  am  very  clearly  then  of  opinion,  that  the  principle  on  which 
the  pursuer's  issue  proceeds,  excludes  all  general  objections  to 
the  invalidity  of  the  patent  in  point  of  law. 

It  was  contended  that  the  word  wrongfully  raised  these  oh- 
jections.  If  so,  then  no  counter  issues  need  ever  he  taken.  But 
that  word  is  necessary  to  show  that  the  pursuers  aver  that  tbe 
same  machinery  was  used  without  a  license,  or  sanction,  or  per- 
mission of  any  sort,  so  as  to  make  the  infringement  not  only  in 
law,  but  in  fact,  a  ground  of  damage — that  it  was  continued  to 
be  used  after  challenge — that  it  was  used  in  knowledge  of  the 
patent,  deliberately,  systematically  used, — iu  short,  to  meet 
every  plea  of  mitigation  or  extension. 

I  must  here  observe,  that  there  is  one  practical  distinction  to 
be  attended  to,  as  to  our  issues  in  patent  cases.  In  England, 
the  actions  seem  to  be  intended  only  to  try  tbe  question  of  right 
or  infringement,  and  the  damages  are  obtained  in  Chancery,  ss 
I  understand,  by  insisting  for  an  account  of  the  extent  to  which 
the  business  was  carried  on  by  means  of  the  patent  machioefy. 
Our  issue  necessarily  is  to  try  the  claim  for  damages  also,  sod 
hence  the  word  wrongousfy  is  of  great  importance  to  include  all 
the  averments  which  may  exclude  pleas  in  mitigation. 

Some  attempts  were  made  to  endeavour  to  include  the  gene- 
ral points  raised  by  the  exceptions,  under  the  words,  "  in  con- 
travention of  tbe  privileges  conferred  by  tbe  leiters^paient.'* 
This  is  plainly  frivolous.  The  term  '*  privileges**  refers  to  the 
monopoly  or  protection  of  the  patentee,  and  the  issue  is  coa- 
fincd  to  tbe  privileges .  conferred  by  tbe  Ittitrs-puteHt,     Now, 


1842.] 


IN  THE  COURT  OP  SESSION,  ftc. 


645 


the  lettera-patent  do  not  contain  tbe  specification,  on  which  alone 
these  pleas  can  be  raised.  The  letterr-patent  bestow  the  privi- 
lege— the  grant  of  monopoly — the  protection,  under  a  proviso 
not  originally  required  by  Statute,  but  introduced  by  the  Crown, 
— that  the  invention  shall  be  fully  described,  and  that  in  a  sepa- 
rate instrument,  which  time  is  given  to  prepare.  The  reference, 
then,  in  the  issue  to  the  privileges  conferred  by  the  letters- 
patent,  cannot  raise  any  question  as  to  tbe  validity  of  the  speci- 
cation,  when  the  rest  of  tbe  issue  itself  does  not. 

My  opinion  then  is,  after  very  full  consideration,  that  the 
question  as  to  the  validity  of  the  patent  on  either  of  these  three 
grounds — for  they  are  in  truth  three  separate  grounds, — 1.  In 
respect  of  the  extent  of  the  claim  :  2.  Of  tbe  generality  and 
vagueness  of  the  specification,  so  far  as  that  is  pleaded  to  the 
Court  as  matter  of  law  for  a  definite  direction  to  the  jury,  that 
the  patent  is  invalid  on  that  ground,  as  in  tbe  fourth  exception, 
so  as  to  leave  the  jury  no  question  under  the  issues  at  all  for  consi- 
deration ;  and,  3.  In  respect  of  t  he  subject  of  tbe  patent  not  being 
within  the  law  of  patent  inventions,  but  being  an  attempt  to 
appropriate  merely  an  abstract  principle,  without  any  applica- 
tion to  mechanical  contrivances  or  tangible  means : — My  opi- 
nion, I  say,  is,  that  the  question  as  to  tbe  invalidity  of  the  pa- 
tent, on  an^  of  these  three  grounds,  is  not  comprehended  under 
any  of  the  issuea  in  this  cause  sent  to  trial. 

I  have  considerable  doubt  whether  the  last  of  these  grounds 
of  objection  is  raised  even  by  any  of  the  exceptions,  unless  it  is 
under  tbe  4th,  and  yet  the  4th  might  be  sustained  on  grounds 
wholly  different.  The  3d  exception  does  not  raise  it ;  I  do  not 
think  tbe  4(h  does ; — For  the  3d  only  states,  that,  on  the  view 
which  I  took  of  the  nature  of  the  patentee's  claim,  I  ought  to 
have  held  that  the  patent  was  invalid  ;  and  the  4th  is  confined 
to  the  vagueness  of  the  specification; — And  the  9th  and  10th 
cannot,  I  think,  be  fairly  so  taken. 

The  question  as  to  whether  the  validity  of  the  patent  on 
these  grounds  is  raised  either  by  tbe  pursuer's  issue,  or  by  such 
counter  issues  as  the  defenders  have  here  taken,  is  one  of  great 
practical  importance  to  the  successful  conduct  of  trials.  I  com- 
plained at  the  trial  of  tbe  uncertainty  in  which  I  was  lef^  by  the 
defenders  as  to  the  grounds  on  which  they  stood.  The  main 
objection,  in  point  of  law,  on  which  they  now  rely,  they  did  not 
specifically  state,  until  I  called  on  the  Solicitor- General  at  the 
close  of  bis  speech  to  say,  seeing  that  it  pervaded  his  whole 
case,  whether  he  required  a  direction  from  the  Court  on  that 
point,  60  as  to  take  the  whole  cause  from  the  jury.  That  course 
was  very  inconsistent  with  the  line  of  evidence  which  tbe  de- 
fender intended  to  lead,  and  was  meant,  naturally  enough,  to 
be  reserved  as  an  exception  to  be  stated  to  me  after  my  charge 
was  closed.  But  the  whole  matter  for  the  Court  and  jury  was 
thrown  into  a  most  embarrassing  shape,  for  one-half  of  the  de- 
fenders* pleas  are  inconsistent  with  the  other  set,  and  arise  only 
on  hypothetical  conjectures  as  to  the  construction  of  the  patent 
being  taken  the  one  way  or  the  other.  He  took  neither  view. 
He  takes  neither  in  tbe  exceptions.  He  states  two  views  quite 
irreconcilable,  and  asks  for  opposite  and  contradictory  direc- 
tions in  point  of  law.  Certainly  issues  could  not  have  been 
framed  with  the  intention  of  introducing  such  uncertainty  and 
embarrassment.  And  I  am  confirmed,  by  reflection,  in  the  opi- 
nion I  stated  at  the  trial,  that  the  three  grounds  of  objection 
which  I  have  referred  to  are  not  comprehended  in,  or  raised  by 
any  of  tbe  issues  sent  to  trial.  On  that  ground  alone,  I  would 
disallow  several  of  the  exceptions — tbe  2d,  3d  and  4th. 

I  do  not  say  that  the  grounds  of  objection  to  the  validity  of 
tbe  patent  now  adverted  to  ought  to  have  been  raised  before 
trial,  or  could  only  have  been  raised  before  trial.  To  be  sure, 
as  the  defenders  have  argued  the  case,  they  have  shown  us  that 
they  might  all  have  been  so  raised.  But  the  party  may  take 
issues  so  as  to  embrace  them  :  And  it  may  happen  that  none  of 
them  can  be  brought  out  clearly,  even  as  points  of  law  for  the 
Court,  except  at  a  trial.  Further,  all  the  three  points  may  in 
some  cases — certainly  the  2d  and  3d — the  vagueness  of  the  spe- 
cification, and  the  subject-matter  of  the  patent,  may  involve 
matters  on  which  the  opinion  of  a  jury  may  be  required,  and  I 
can  very  well  understand  that  the  Court  in  many  cases  may  re- 
fuse to  decide  any  of  these  points  before  the  case  is  fully  de- 
Yeloped  and  explained  by  tbe  practical  evidence  as  to  tbe  object 
of*  the  patent,  and  the  mode  of  working  on  the  specification. 


But  if  the  points  are  not  decided  before  trial,  they  must  be  spe- 
cially comprehended  under  the  issues  which  are  framed. 

The  defenders  say  that  issues  could  not  be  framed  so  as  to 
embrace  these  grounds  of  objection.  That  is  a  singular  line  of 
argument,  when  it  is  contended  that  the  issues  in  this  case  do 
comprehend  all  these  questions.  But  there  could  be  no  diffi- 
culty whatever  in  framing  issues  on  any  of  these  grounds  of  ob- 
jection. In  the  course  of  the  discussion  I  stated  the  terms  of 
such  an  issue,  to  which  no  objection  was  made.  It  was  further 
urged,  that  such  issues  would  be  only  contrivances  to  send  ques- 
tions of  law  to  the  jury.  The  observation  of  Lord  Moncreiff 
was  conclusive — that  it  is  very  strange,  then,  that  the  existing 
issues  should  do  that  without  contrivance  at  all.  But  it  does 
not  follow  that  the  issues  would  embrace  only  matter  of  law. 

The  consideration  of  this  point  is  tbe  more  Important,  for  ic 
is  right  to  explain  that  we  have  no  proceeding  of  the  same  cha- 
racter, as  I  understand  it,  as  a  motion  to  arrest  judgment.  It 
is  competent  to  a  party,  after  verdict,  to  show  that  tbe  verdict 
cannot  be  applied  at  all,  or  cannot  lead  to  judgment  wholly  or 
at  all  in  favour  of  the  other  party,  or  that  a  verdict  only  em- 
braced a  part  of  a  cause,  and  did  not  exhaust  it,  and  that  he  has 
still  pleas  conclusive  in  his  favour  remaining  on  the  record,  and 
undisposed  of  and  not  abandoned. 

How  fur,  according  to  our  system,  after  issues  are  taken  at 
the  only  grounds  of  defence  against  an  issue  by  the  pursuer, 
leading  to  and  claiming  damage,  and  requiring  a  sum  to  be  assess- 
ed as  damages  actually  due  by  the  one  party  to  the  other.  It  is 
competent  and  open  to  the  defender  to  maintain  that  he  did  not 
abandon  any  pleas  which  were  on  the  record,  and  which  might 
either  have  been  discussed  before  trial,  or  made  tbe  subject  of 
issues,  will  be  matter  for  very  serious  consideration,  if  ever 
raised. 

That  all  the  grounds  of  objection  to  this  patent  should  not 
have  been  embraced  in  these  issues  may  now  be  subject  of  re- 
gret. I  own,  at  the  time  the  issues  were  brought  before  us, 
I  was  surprised,  having  the  full  report  of  the  English  case  in 
view,  that  the  defenders  contented  themselves  with  the  issues 
they  proposed.  But  the  Court  could  not  ask,  whether  they  did 
not  take  other  issues  on  different  grounds. 

Tbe  defect  is  not  one  with  which  the  Court  is  chargeable, 
nor  could  the  Judge  at  the  trial  aid  the  defenders  further  than 
he  did,  viz.,  by  stating  his  opinion  on  all  tbe  points  they  raised, 
although  he  thought  them  not  under  the  issues. 

In  the  general  view  which  I  have  taken  of  tbe  true  import 
and  character  of  these  issues,  viewed  without  special  reference 
(if  it  is  possible  so  to  view  them)  to  matters  purely  of  technical 
form,  and  to  our  peculiar  system  of  pleading,  I  have  been  very 
much  confirmed  by  the  two  cases  in  the  Common  Pleas,  Wal- 
ton V.  Potter,  and  Gibson  and  Campbell  v.  Brand,  to  which  I 
called  the  attention  of  parties  in  the  course  of  tbe  argument. 
Tbe  examination  of  these  cases,  in  which  the  points  come  out 
very  clearly  to  my  mind,  has  been  to  confirm  me  in  the  opinion 
I  expressed  at  tbe  trial,  not  only  on  this,  but  other  points  in 
the  cause.  I  think  the  issues  in  these  cases  were  very  analo- 
gous to  those  we  have  here ;  and  the  Court  in  both  held  these 
general  grounds  of  objection  to  be  excluded.  Comparing  the 
issues  in  these  two  cases  with  the  issues  under  which  this  cause 
went  to  trial,  and  with  the  issue  raised  by  tbe  fourth  plea  In 
the  cause,  on  this  patent  in  the  English  Exchequer,  I  think  the 
point  comes  out  very  clearly  as  to  the  construction  to  be  put 
on  our  issues. 

The  fourth  plea  for  tbe  pursuer  in  that  case  (Neilson,  See.  v. 
Harford,  &c.)  is  as  follows : — **  That  tbe  said  instrument  in 
writing,  in  the  declaration  mentioned,  and  whereby  tbe  plaintiffs, 
in  their  said  declaration,  allege  that  the  said  James  Beaumont 
Neilson  did  particularly  describe  and  ascertain  the  nature  of  the 
said  supposed  invention,  and  in  what  manner  the  same  was  to 
be  and  might  be  performed,  was  and  is  in  the  words  and  figures 
following,  that  is  to  say,"  (here  specification  engrossed)  "as  by 
the  said  instrument  In  writing,  now  remaining  enrolled  in  the 
High  Court  of  Chancery  of  our  Sovereign  Lady  the  now  Queen 
Victoria,  will  fully  appear ;  and  the  defendants  in  fact  say,  that 
the  said  plaintiff,  James  Beaumont  Neilson,  did  not  by  the  said 
Instrument  in  writing,  under  his  hand  and  seal,  or  by  any  other 
instrument  in  writing,  under  his  band  and  seal,  at  any  time, 
within  six  calendar  months  ^after  tbe  date*  of  the  said  letters* 
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patent,  particularly  describe  and  ascertain  the  nature  of  his  sup' 
posed  invention,  and  in  what  manner  the  same  was  to  he  perform' 
ed^'and  by  reason  thereof  the  said  letters- patent  became,  and 
ate  wholly  void ;  and  this  the  defendants  are  ready  to  verify.'* 

No  doubt  in  England  the  difference  is  this,  that  if  the  points 
are  raised  by  the  record,  they  roust  (if  I  understand  rightly  the 
import  of  a  remark  of  Chief-Justice  Tindal  in  one  of  these  cases) 
be  in  issue  before  the  jury,  if  not  disposed  of  before  trial  by 
demurrer.  With  us,  although  on  record, — yet  as  we  frame  the 
issues  which  are  to  try  the  cause,  it  is  admitted  and  clear,  that 
they  must  be  embraced  in  these  issues  which  we  frame.  But 
that  is  a  difference  which  only  gives  the  greater  point  and  im- 
portance and  significancy  to  our  issues,  carefully  and  specially 
extracted  from  the  pleadings,  at  the  desire  of  parties,  by  the 
issue  clerks,  in  order  to  embrace  and  ascertain  their  case, — to 
try  all  they  intend  to  stand  upon, — and  which  they  have  the 
means  always  of  discussing  and  objecting  to  before  the  Court, 
if  dissatisfied  with  the  terms  of  them,  as  was  done  in  this  cause. 

Upon  the  grounds  of  objection  to  the  patent,  which  have 
however  been  raised  under  this  bill  of  exceptions,  if  competent 
under  the  issues,  and  competent  under  the  exceptions,  I  retain 
the  opinion  in  point  of  law  which  I  stated  to  the  jury.  I  shall 
not  enlarge  upon  these  matters.  But  I  will  only  explain  that 
the  determination  of  the  nature  and  extent  of  the  patentee's 
claim,  which  may  require  the  Court  to  look  for  certain  purposes 
to  the  specification,  and  which  clearly  involves  matter  of  law, 
in  no  degree  whatever  imports  that  the  clearness  and  import  of 
the  specification  for  practical  purposes  and  to  practical  men,  is 
also  matter  of  law,  so  far  as  there  are  questions  at  the  trial  upon 
that  specification.  The  one  may  be  decided  before  trial, — sa- 
tisfactorily and  justly  decided  in  favour  of  the  patentee ;  and 
yet  the  specification  may  be  utterly  insufficient,  and  may  be  so 
found  at  the  trial  (whether  by  the  Court  or  the  jury),  without 
any  inconsistency  with  the  prior  decision  on  the  nature  of  the 
c/aii».  A  person's  claim  may  be  quite  correct,  but  he  may  not 
afterwards  have  given  such  a  description  as  to  describe  and 
ascertain  distinctly  the  nature  of  his  invention.  I  think  it  is 
right  further  to  add,  that  I  am  quite  aware  that  in  many  cases 
this  question  cannot  well  be  disposed  of  except  at  trial.  It  may 
partly  depend  upon  matters  on  which  the  opinion  of  the  jury 
must  be  taken.  In  this  case,  I  think  the  question,  if  conpre« 
bended  under  the  issues,  was  purely  matter  of  law ;  and  for 
the  decision  of  it,  I  do  not  think  that  the  sufficiency  of  the  spe- 
cification (so  far  as  involved  in  the  pursuer's  issue,  or  in  the  de- 
fender's issues,)  required  to  be  decided  by  the  Judge. 

The  next  set  of  exceptions  relate  to  those  matters  which  it  is 
said  the  Judge  ought  not  to  have  left  to  the  jury.  And  here 
the  pursuers  reply,  viz.,  that  the  defenders,  in  maintaining  that 
a  point  was  a  matter  of  law  for  the  Court,  and  to  be  ruled  by 
the  Court,  were  bound  to  state  what  law  the  Court  ought  to  lay 
down ;  and  further,  that  if  the  law  in  the  bill  of  exceptions 
stated  is  bad, — and  that  if  the  only  law  which  the  Court  would 
lay  down,  would  lead  necessarily  to  the  very  verdict  which  the 
jury  have  returned  upon  the  matters  so  left  to  them, — there  it 
no  error  in  the  result :  The  verdict  is  right.  The  exception 
cannot  be  sustained  as  to  the  law,  which  the  defenders  require, 
and  the  other  exception  cannot  be  sustained  since  it  has  produced 
no  error  in  law. 

This  reply  raises  another  most  important  question  in  refer- 
ence to  the  disposal  of  bills  of  exceptions. 

I  own  I  have  a  great  reluctance  to  exclude  a  party  who  says, 
)  committed  an  error  in  leaving  a  point  to  the  jury  which  was 
matter  of  law,  by  this  sort  of  answer,  that  the  jury  have  gone 
right  in  point  of  law,  when  the  party  was  entitled  to  the  opi- 
nion of  the  Judge,  which  might  have  been  the  other  way,  giv- 
ing him  the  verdict,  and  placing  the  pursuer  in  the  situation  of 
atruggling  against  the  verdict.  I  probably  might  not  entertain 
this  feeling  so  strongly,  if  the  exceptions  were  not  to  my  own 
charge ;  and  perhaps  the  desire  I  have  that  a  party  should  be 
able  directly  to  encounter  any  error  I  committed,  if  error  there 
was,  leads  me  to  distrust  this  reply  more  than  I  might  in  other 
cases. 

This  is  very  clear,  that  the  reply  would  be  unsatisfactory  and 
insufficient  (so  far  as  I  at  present  see),  under  a  general  verdict. 
To  admit  and  give  effect  to  this  reply.  I  think  you  must  have 
ccitainty  as  to  the  exact  view  which  the  jury  took,     It  would 


not  in  my  mind  be  satisfactory  to  indulge  in  conjectures  as  to 
the  view  the  jury  took  upon  a  point  incorrectly  left  to  them  by 
the  Court,  and  on  which  they  ought  to  have  received  direction 
in  point  of  law  from  the  Court.  The  function  of  the  jury  is 
not  to  decide  law.  One  cannot  tell,  under  a  general  verdict, 
whether  they  considered  the  point  at  all.  One  cannot  tell  what 
difference  a  direction  in  point  of  law  might  have  made  in  their 
view  of  the  facts,  and  in  their  general  conclusion  upon  the  whole 
case.  In  short,  there  could  be  no  certainty  under  a  general 
verdict. 

Aware  of  this,  and  desirous  that  if  I  was  wrong  in  leaving  to 
the  jury  the  matters  on  which  I  required  their  opinion,  I  put  to 
them  the  propriety,  if  they  were  generally  in  fisvonr  of  tbe  pur- 
suers, of  considering  and  answering  the  three  questions  stared 
at  the  close  of  the  charge,  and  I  framed  these  so  as  to  exhauU 
these  points  which  were  argued  to  be  matters  of  law  for  the 
Court.  The  jury,  whose  opinion  was  in  favour  of  tbe  pursuers, 
took  that  course,  and  have  specially  found — "  that  by  tbe  de- 
scription in  the  said  specification,  the  patentee  did  not  refer  to 
any  particular  form  or  shape,  or  mode  of  constructing  the  air 
vessel  or  vessels,  or  receptacle  or  receptacles,  in  which  tbe  air 
under  blast  is  to  be  heated ;  and  farther  find,  that,  by  tbe  use 
of  the  term  **  effect"  in  the  specification,  the  patentee  did  not 
state  that  the  form  and  shape  of  the  air  vessel  or  vessels  were 
immaterial  for  the  purpose  of  heating  the  air  in  such  Teasel  or 
vessels ;  and  further  find,  that  the  terms  of  the  specification 
respecting  the  air  vessels  or  receptacles,  and  the  size  and  numbers 
thereof,  are  not  such  as  to  mislead  persons  acquainted  with  the 
process  of  heating  air,  so  as  to  direct  and  cause  them  to  con- 
struct the  vessels  in  a  form  or  manner  contrary  to  the  ordinary 
and  necessary  rules  to  be  attended  to  in  beating  air  passed  into 
vessels  for  the  purpose  of  being  heated  under  the  progress  of  the 
blast ;  and  they  assess  the  damages  at  £3060."  There  is  thus 
perfect  certainty  as  to  what  the  jury  did  upon  the  points  on 
which  they  were  left  to  form  their  own  opinion.  No  objection 
was  stated  to  the  terms  of  tbe  questions,  nor  have  the  defenders 
shown  in  answer  to  the  view  opened  very  powerfully  by  Mr 
Inglis,  that  there  is  any  matter  in  the  specification  left  to  tbe 
jury,  but  which  the  Judge  ought  to  have  decided,  which  is  not 
included  under  these  special  findings. 

The  pursuers  then  certainly  have  been  enabled  in  this  case  to 
put  the  point  to  tbe  Court : — **  Here  is  a  verdict  with  tbe^ 
matters  declared  upon  •  as  to  the  specification.  Is  there  error 
in  that  verdict?  It  is  said,  you,  the  Court,  are  to  construe  the 
specification.  Do  so.  Do  you  differ  from  the  jury  ?  Are  the 
jury  wrong  upon  those  matters,  which  by  tbe  error  of  the  Judge 
^nd  tbe  argument  assumes  error  at  the  trial)  was  left  to  tbein  ? 
Can  you  sustain  the  meaning  given  to  tbe  specification  by  the 
6th  and  8th  exceptions  ?  If  not,  are  you  prepared  to  declare  the 
construction  only  in  conformity  with  the  verdict,  and  tbeo  to 
end  by  setting  aside  the  verdict." 

I  have  arrived  at  tbe  conclusion  that  this  plea  must  be  sus- 
tained; but  I  acknowledge  with  considerable  distrust,  and 
with  no  friendly  feeling  to  the  plea.  There  is  no  greater  error 
in  jury  trial,  I  mean  none  that  may  produce  greater  miscarriage, 
than  leaving  to  the  jury,  matters  that  are  for  the  Court  for  di- 
rection in  point  of  law.  That  is  an  error  in  the  whole  trial. 
It  goes  to  the  foundation  of  what  was  done.  It  gives  the  jury  a 
function  and  a  duty  which  in  law  they  have  not,  and  for  the 
discharge  of  which  they  were  in  point  of  fact  incompetenL 
Their  conclusion  then,  in  point  of  law,  if  right,  roust  be  held  to 
be  so  by  accident,  and  the  exception  taken  is,  that  the  jury,  who 
were  incompetent  to  judge  of  the  matter,  were  left  to  form 
their  own  notions  when  it  was  purely  a  question  of  law  oa 
which  the  Court  ought  to  have  decided ;  and  further,  oa 
which  the  party  was  entitled  to  have  the  opinion  of  the  indi- 
vidual Judge  who  tried  the  case,  so  as  to  obtain  tbe  Terdict 
whether  the  Court  might  agree  with  him  or  not.  In  most  eases 
this  view  is  conclusive,  and  it  will  not  often  happen  that  the 
reply  I  am  now  adverting  to  can  be  sustained. 

It  is  necessary  in  the  first  place,  that  the  Court  should  bold 
that  the  party  was  bound  to  state  the  law  which  he  required  the 
Judge  to  lay  down.  Now  there  are  many  cases  in  which  a  point 
may  be  improperly  left  to  tbe  jury,  in  which  the  party  is  not 
bound  to  state  what  law  the  Judge  should  state;  and  I  have 
considerable  doubt  whether  the  defender  was  called  upon  to  do 
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so  at  this  triaL  Observe  i^The  Judge  left  the  questions  stated 
on  the  specification  (whether  limited  or  not,  and  the  meaning 
of  the  term  "  effect")  to  the  jury.  Now,  the  complaint  is,  that 
the  Judge  did  not  himself  construe  the  specification  and  state 
its  meaning.  It  is  not  a  necessary  part  of  the  objection  **  you 
leave  the  jury  to  consider  the  specification,  while  it  is  matter  of 
construction  in  point  of  law,  and  you  ought  to  state  your  own  opi- 
nion,'* to  add  what  the  party  holds  to  be  the  meaning  of  it,  and 
its  true  construction.  The  error  of  the  Judge  is,  that  he  does 
not  himself  construe  and  state  his  own  opinion.  His  error  is  in 
leaving  it  to  the  jury.  Now,  at  that  stage,  I  am  not  satisfied 
that  I  could  at  the  trial  have  called  on  the  defender  to  say  what 
construction  I  should  have  put  upon  the  specification.  The  de- 
fender could  not  decide  for  the  Judge,  whether  the  latter  would 
construe  it  or  not.  He  was  to  form  bis  own  opinion  upon  that 
point.  The  defender  said,  my  point  is,  that  you  ought  to  con- 
strue. 1  have  a  right  to  have  your  opinion.  I  think  and  ex- 
pect you  to  go  right.  If  yon  go  wrong  I  will  except.  But  the 
verdict,  so  far  as  dependent  upon  this  point  of  law,  must  be  on 
your  responsibility  and  opinion.  You  are  wrong  in  leaving  it 
to  the  jury.  It  is  matter  of  law.  You  ought  to  construe  and 
state  your  opinion. 

^  Now,  to  enable  the  Judge  to  consider  and  decide  that  ques* 
tion — (whether  he  was  to  give  his  opinion  on  the  import 
of  the  specification  as  a  direction  in  point  of  law), — it  does 
not  signify  what  view  the  defender  took  of  the  specification 
as  matter  of  construction,  nor  what  view  the  Judge  himself 
took.  The  point  of  difference  is : — Is  the  question  for  the 
jury  or  for  the  Court  ?  who  is  to  declare  whether  the  specifica- 
tion is  limited  to  one  form  of  apparatus,  and  in  what  meaning 
and  sense  the  term  "  effect"  is  used  ?  Now,  is  not  the  Judge 
first  to  decide  whether  the  point  is  for  him,  or  is  a  question  for 
the  jury  ?  He  leaves  the  matter  to  the  jury  as  a  question  for 
them.  Then  the  defender  says,  *'  there  is  the  error.  I  had  a 
right  to  the  opinion  of  the  Judge.  The  cause  was  not  well 
tried  without  that  opinion.  The  verdict  should  have  been  on 
his  opinion.  Until  he  stated  his  opinion  I  am  called  upon  to 
do  no  more.  I  have  no  law  to  state,  except  that  the  Judge 
should  have  construed  and  stated  his  opinion." 

To  this  extent  I  cannot  get  over  the  difficulties  attending  the 
reply  which  the  pursuers  make,  and  hence  I  have  the  greater 
difficulty  in  ultimately  sustaining  that  reply.  But  after  verdict 
there  is  a  great  difference  in  the  shape  in  which  a  cause  is 
placed. 

In  the  first  place,  the  charge  in  this  case  placed  the  jury  and 
the  defenders  in  a  particular  situation,  for  I  asked  them  specially 
to  find  the  meaning  of  the  specification  on  certain  points,  if  they 
agreed  with  the  pursuer's  views  of  the  spedfication.  Hence,  I 
not  only  left  the  question  to  the  jury,  but  special  questions  for 
them,  and  I  think,  therefore,  that  the  pursuer  could  not  avoid 
stating  that  he  considered,  in  point  of  law,  the  construction  to 
be  different  from  that  stated  in  these  questions. 

But  farther,  though  the  exception  is  taken  at  the  trial,  the 
bill  is  not  prepared  till  after  verdict.     Now,  could  the  de^ 
fenders  have  prepared  the  bill  of  exceptions  with  the  special 
findings  in  this  verdict,  without  exceptions  which  declared  the 
verdict  to  be  wrong  in  point  of  law  ? 

After  verdict,  the  question  as  to  what  either  the  Judge  or 
the  jury  did  after  the  trial,  is  really  material  only  in  regard  to 
the  ultimate  result  of  the  verdict, — when  that  verdict  is  distinct, 
full,  and  special,  so  that  the  Court  can  jndge  of  the  result.  Of 
course,  I  am  not  representing  the  distinctions  between  the  func- 
tions of  the  Judge  and  the  jury,  as  not  most  material  to  the 
conduct  of  jury  trial  in  general,  or  underrating  the  necessity  of 
the  Judge  taking  the  full  responsibility  of  all  directions  in 
point  of  law.'  I  allude  only  to  alleged  error  in  the  individual 
case.  Now  the  verdict,  which  is  the  object  and  the  conclusion 
of  the  trial,  is  the  result  of  the  joint  duties  and  consideration  of 
Judge  and  jury.  Both  meet,  and  are  brought  together  to  pro- 
duce that  result.  The  verdict  is  distinct,  and  declares  the 
meaning  of  the  specification.  If  the  Judge  had  thought  it  to  be  ex- 
pedient,— and  in  this  rase  I  should,  after  what  has  taken  place  in 
England, — ^he  might  have  directed  the  jury,  in  point  of  law,  not 
only  as  to  what  was  his  own  opinion  on  the  specification,  but 
directed  the  jury  specially  to  find  what  was  the  meaning  of  the 
specification  in  terms  of  his  opinion.    If  I  had  not  left  the  mat- 


ter to  the  jury,  I  would  have  done  so,  in  order  that  the  question 
as  to  the  pntent  might  be  matter  of  record  upon  the  face  of  the 
verdict.  Now,  that  would  have  been  perfectly  competent  for 
the  Judge.  He  thinks  a  point  is  mutter  uf  law,  and  gives  his 
direction.  But  he  also  sees  that  it  is  verv  material  that  it  should 
distinctly  appear  that  the  jury  proceed  upon  this  ground.  He 
sees  that  they  might  arrive  at  the  same  result  upon  other  ground, 
and  hence,  that  neither  in  a  motion  for  a  new  trial,  nor  in  a  bill 
of  exceptions,  would  there  be  certainty  as  to  the  ground  on 
which  the  jury  proceeded,  and  so  he  directs  the  jury  to  find 
specially  in  terms  of  his  direction.  Probably  this  is  the  only 
course  that  will  satisfactorily  raise  points  for  the  Couit  under 
issues  respecting  stake*nets. 

Now,  if  I  had  thought  the  points  contained  in  the  5th  and 
7th  exceptions  were  matters  for  the  Court,  I  would  have  directe<l 
them  to  find  in  terms,  no  doubt,  of  the  direction,  but  to  find  the 
very  matters  contained  in  the  verdict : — For  my  own  opinion 
was  coincident  with  the  verdict.  Now  then,  here  is  a  verdict 
which  is  the  result  of  a  trial  before  a  Judge  and  a  jury.  The 
verdict  is  special.  An  error  is  said  to  have  been  committed  by 
the  Judge,  in  leaving  the  matter  so  specially  found,  to  the  jury. 
Then  was  the  defender,  in  the  bill  of  exceptions,  not  bound  to 
state  his  pleas  in  law  upon  those  points  specially  found  by  the 
verdict,  in  order  to  allege  error  in  the  verdict,  and  to  be  en- 
titled to  set  it  aside  ?  I  think  he  was.  The  reason  for  except- 
ing to  what  was  done  by  the  Judge  as  erroneous — the  title  of 
the  party  to  insist  in  his  exception— is  the  verdict  returned. 
To  get  rid  of  that  verdict  is  the  party's  interest.  But  if  the 
verdict  is  special,  is  the  Court  not  to  consider  if  the  verdict  is 
right  or  wrong  In  what  is  so  specially  found  ?  Well  then,  if  in 
considering  the  pleas  which  assign  error,  and  contain  the  excep- 
tor's law,  the  Court  are  of  opinion  that  they  are  ill  founded^ 
and  if  taking  the  specification  and  the  verdict  they  could  only 
declare  and  find  upon  the  former,  as  a  direction  for  another  trial, 
the  very  declarations  as  to  the  meaning  of  the  specification  which, 
are  contained  in  the  verdict,  is  it  enough  to  set  aside  the  latter, 
or  reasonable  or  warrantable  ground  for  producing  another  trial, 
that  the  jury,  left  to  themselves  no  doubt  by  an  error  of  the 
Judge,  have  ended  in  the  very  conclusion  which  the  Court  arrive 
at  in  considering  the  verdict. 

If  the  Court,  with  the  special  declaration  in  the  verdict,  are 
satisfied  that  the  jury  have  construed  the  specification  rightly, 
the  Court  is  bound  to  presume  that  the  Judge,  a  fortiori^  would 
have  construed  the  specification  rightly  also,  and  to  the  same 
effect,  if  be  had  himself  done  that.  Then,  why  alio tv  the  error 
in  leaving  the  matter  to  the  jury,  to  overturn  the  verdict,  when 
the  law  required  by  the  defenders  cannot  be  sustained,  and 
when  the  findings  of  the  jury,  being  in  truth  on  matters  of  law, 
are  found  to  be  right  in  point  of  law  ? 

Taking  then  this  as  a  special  case,  I  am  of  opinion  that  the 
reply  must  be  sustained,  because  I  am  also  further  of  opinion, 
that  the  6th  and  8th  exceptions  are  not  maintainable,  if  they  are 
matters  for  the  Court,  and  am  very  decidedly  of  opinion  that 
the  declarations  as  to  the  description  and  terms  of  the  specifica- 
tion contained  in  the  verdict  aie  well  founded  in  the  substance 
and  in  the  terms  of  the  specification,  if  the  Court  is  to  declare 
the  same. 

It  is  contended,  however,  that  this  mode  of  dealing  with  a 
bill  of  exceptions  is  inconsistent  with  the  Statute;  and  that  if 
any  one  exception  is  well  founded,  there  must  be  a  new  trial. 
Now,  this  is  not  a  correct  reading  of  the  Statute. 

In  the  first  place,  I  do  not  think,  that  in  Scotland  we  are 
called  upon  to  admit  the  great  difference  which  seems  to  exist 
in  England  between  the  grounds  of  disposing  of  motions  for 
new  trials  and  bills  of  exceptions.  Both  are  introduced  with 
us  by  Statute.  Both  stand  on  the  same  footing.  The  Court 
is  not  restrained  in  judging  of  the  one  more  than  of  the  other. 
The  nature  of  the  two  proceedings  imply,  it  is  true,  the  dis- 
charge  of  very  different  duties  in  several  particulars  by  the  Court. 
But  in  considering  whether  an  exception  is  to  be  sustained,  I 
cannot  find  sufficient  warrant  in  the  Statute  for  holding  that  the 
Court  is  entitled  to  disregard  the  reply  which  the  pursuers  have 
here  made,  founded  upon  the  terms  of  the  verdict,  which  gives  the 
defenders  their  only  title  and  interest  to  insist  in  their  excep- 
tions, and  founded  upon  other  exceptions,  inseparable,  in  the 
determination  of  the  matter,  from  the  5th  and  7th.     The  do« 
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fenders  have  pat  tbe  points  in  the  form  of  separate  exceptions. 
But  the  Court  is  not  bound  so  to  treat  them,  and  give  him  tbe 
technical  benefit  of  saying  that  the  5tb  and  7th  must  be  judged 
of  by  themselves,  and  sustained  if  well  founded,  without  refer- 
ence to  their  bearing  and  effect  upon  the  verdict  in  point  of 
error,  and  without  reference  to  the  other  exceptions,  tbe  7tb 
and  8th,  if  the  latter  are  not  tenable.  Tbe  fact,  that  the  de- 
fender splits  his  case  into  exceptions  5,  6,  7  and  8,  cannot  con- 
strain the  Court  to  do  what  is  against  law  and  justice,  or  pre- 
vent tbe  Court  from  considering  whether  (say)  tbe  6th  and  6th 
are  not  substantially  but  one  exception.  The  Court  are  en- 
titled to  look  to  the  effect  of  tbe  alleged  error  upon  tbe  verdict ; 
and  if  they  find  upon  tbe  face  of  tbe  verdict  that  the  result,  in 
point  of  law,  is  right,  it  would  be  a  very  strange  construction 
of  the  Statute  which  requires  tbe  Court  to  set  aside  tbe  verdict 
which,  upon  the  face  of  it,  is  right  in  point  of  law.  I  think  the 
exceptions  come  to  be  what  are  termed  insensible,  if  they  do 
not  lead  to  the  end  of  showing  the  verdict — the  actual  result  of 
the  trial — to  be  wrong  in  point  of  law.  I  have  considered  this 
point  without  reference  to  the  effect  of  7  Will.  IV.,  c.  14,--for 
I  must  at  knowledge,  that  I  do  not  exactly  perceive  the  object 
or  meaning  of  that  Statute, — nor  am  I  aware  of  tbe  doubts 
which  it  is  therein  said  existed  as  to  the  former  Statutes.  But, 
certainly,  this  subsequent  Act,  7  Will.  IV.,  c.  14,  seems  at 
least  to  support  the  view  on  which  tbe  Court  is  proceeding. 

If  such  is  the  view  we  are  entitled  and  bound  to  act  upon 
under  our  Statutes,  then  certainly  there  are  numerous  cases  in 
England,  in  motions  for  new  trials,  in  which  a  similar  reply  has 
been  sustained  to  complaints  made  of  what  was  done  at  the 
trial.  But  I  rather  take  a  case  as  to  a  bill  of  exceptions.  I 
admit  there  is  scarcely  any  case,  so  far  as  one  from  books  can 
ascertain  English  views  as  to  bills  of  exceptions,  which  afford 
authority  in  support  of  the  pursuer's  plea.  But  there  is  one 
which  seems  to  be  a  very  direct  and  weighty  precedent.  I 
allude  to  the  case  of  Vines  v.  Corporarion  of  Reading,  1  Young 
and  Jervis,  p.  4.  Tbe  nature  of  the  case  was  in  substance  this: 
Tbe  Judge  at  the  trial,  and  after  tbe  whole  caee  for  both  par- 
ties was  concluded,  delivered  his  opinion,  that  tbe  evidence  of 
the  pursuer  was  insufliicient  in  point  of  law  to  maintain  the  pur- 
suer's case,  and  directed  the  jury  accordingly  to  find  for  tbe  de- 
fenders. The  Court,  upon  considering  the  bill  of  exceptions, 
which  set  forth  tbe  whole  evidence,  thought  the  Judge  was 
wrong,  and  that  tbe  pursuer's  evidence  was  sufficient,  in  point 
of  law,  to  maintain  his  case.  Had  this  been  the  only  matter 
then  which  appeared  on  tbe  face  of  tbe  bill  of  exceptions,  there 
must  have  been  a  new  trial,  according  to  the  opinion  of  tbe 
Court.  But  in  the  defenders'  evidence,  the  Court  found  a  suffi- 
cient plea  in  bar  of  the  pursuer's  claim, — in  other  word?,  what 
would  have  been  raised  as  tbe  subject  of  a  counter  issue  with 
US,  and  which  was  made  out  so  as  to  sustain,  in  point  of  law, 
that  counter  issue,  or  bar  to  the  pursuer's  verdict.  Taking  that 
view  of  the  defenders'  case,  the  verdict  came  to  be  a  right  ver- 
dict in  point  of  law,  although  the  direction  of  tbe  Judge  at  the 
trial,  that  the  evidence  of  the  pursuer  was  insufficient  in  law  to 
maintain  his  case,  appeared  to  the  Court  to  be  erroneous.  As 
there  was  then  no  error  in  tbe  verdict,  in  point  of  law — as  the 
Court  must  have  declared  tbe  law  of  tbe  case  in  terms  which 
would  lead,  in  point  of  law,  to  the  very  same  verdict  which 
was  pronounced,  tbe  Court  disallowed  the  bill  of  exceptions, 
and  so  sustained  the  verdict.  Now  this  was  a  stronger  case 
than  the  present; — for,  1.  The  verdict  was  general.  2.  Tbe  Court 
took  up  the  matter  themselves,  as  arising  out  of  the  defenders' 
case,  as  stated  on  the  face  of  the  bill — whereas  the  correspond* 
ing  point  here  is  forced  upon  us,  not  only  by  tbe  terms  of  the 
special  findings  in  the  verdict,  but  also  by  tbe  exceptions  stated 
in  the  bill,  which  call  upon  the  Court  to  consider  the  law  which 
it  is  said  the  Judge  ought  to  have  laid  down.  This  case  then 
seems,  a  fortiori,  to  warrant  us  in  holding,  that  if  tbe  exceptor's 
law  is  wrong,  and  if  tbe  law  of  the  case  (assuming  tbe  points 
to  be  matters  of  law,)  would  lead  to  tbe  very  verdict  returned, 
we  are  not  bound  to  sustain  an  exception  in  order  to  set  aside 
R  verdict  which  is  right  in  point  of  law.  If  I  understand  this 
English  case  rightly,  it  is  a  satisfactory  confirmation  of  the  view 
which  we  take  of  this  matter.  But  I  wish  to  add,  that  I  can- 
not admit  that  we  are  at  all  restrained  by  English  rules  or  prac* 
tice  as  to  bills  of  exception,  so  as  to  prevent  us  taking  a  course 


which  seems  to  be  agreeable  to  principle  and  to  the  justice  and 
law  of  tbe  case  in  its  ultimate  result. 

Without  referring  to,  or  depending  upon  English  aatbority. 
I  do  not  think  that  the  pursuer's  reply  is  excluded  by  the  terms 
of  our  Statute^ 

But  I  cannot  rest  my  opinion  upon  this  reply  alone, — Ist^ 
because  the  point  is  new,  difficult,  and  of  very  delicate  applica- 
tion ;  and  2</,  because  I  have  a  much  more  clear  and  decided  opi- 
nion upon  the  points  raised  by  the  6th  and  .7th  exceptions,  and 
involved,  perhaps,  in  some  others.  Indeed,  there  is  no  point  on 
which  1  have  a  more  deep-rooted  opinion  than  that  tbe  questions 
left  at  the  trial  for  the  jury  were  according  to  principle,  to  rea- 
son, and  common  sense,  and,  with  a  due  regard  to  the  only  mode 
of  obtaining  a  satisfactory  result,  questions  for  the  jury ;  and 
further,  that  they  were  made  questiotu  for  the  jury  muUr  the 
Utues  in  thit  cause, 

I  think  this  is  a  matter  of  the  deepest  importance.  It  goes 
to  the  mode  of  dealing  with  every  patent.  It  enters  into  tbe 
construction  and  object  of  the  issues.  It  affv^cta  every  trial, 
and  it  must  decide  whether  the  meaning  of  a  paper  intendtK)  to 
form  directions  to  practical  men  on  matters  of  tbe  arts  and 
manufactures,  is  to  be  judged  of  by  tbe  Court,  who,  I  think 
are  unfit  to  form  that  opinion  in  the  ficst  instance,  or  by  juried 
taken  from  the  very  classes  of  men  to  whom  the  specifications  are 
addressed,  with  the  aid  of  the  evidence  of  workmen  and  men  of 
skill  conversant  with  the  subject  to  which  the  specification  relate*. 
What  is  the  nature  of  tbe  paper  or  instrument  termed  the  spe- 
cification ?  It  is  not  a  document  forming  a  contract,  or  relating 
to  any  legal  right  or  interest.  It  is  practical  instructions  di- 
rected to  practical  men,  relating  to  the  construction  of  apparatus, 
mechanical  contrivances,  the  combinations  of  principles  wirfa 
such  contrivances,  and  intended  to  enable  practical  men,  after 
the  expiration  of  the  privilege,  to  do  and  perform  what  tbe 
patentee  has  been  doing  and  performing.  It  is  a  record  or  pre- 
servation of  what  he  does,  so  that  when  his  exclusive  right  ex- 
pires, all  may  be  on  an  equal  footing  with  him,  and  equally  able 
to  do  easily  from  bis  description  what  be  was  doing.. 

Tbe  whole  of  the  specification  is  addressed  to  practical  men. 
The  6th  exception  says,  that  there  are  no  terms  of  art  involved. 
How  can  the  Court  know  Ma^  or  safely  affirm  that  in  the  abstract, 
as  to  a  document  intended  entirely  for  practical  direction.  Even 
where,  in  a  proper  contract  between  tbe  parties,  terms  are  em- 
ployed which  appear  not  to  be  terms  of  art,  there  is  great  ri^k 
of  error  if  tbe  Court  take  the  construction  upon  themselves,  when 
it  is  averred  that  they  are  understood  in  a  sense  different  from 
the  construction  the  Court  might  put  upon  tbem, — of  which  a 
good  illustration  occurred  in  an  English  case,  Clayton  v.  Greg- 
son,  Gth  Nev.  and  M.  694,  to  which  I  beg  tbe  special  attentioa 
of  counsel.  But  there  is  no  question  here  oi  particular  expres- 
sions and  terms  in  a  document  which,  in  itself,  might  fairly  be 
brought  before  the  Court  for  construction.  Tbe  wkoU  of  the 
specification  is  matter  of  direction  to  workmen  and  men  of  skill 
in  particular  trades.  The  true  question  is,  how  are  they  to  un> 
dcrstand,  not  merely  parts,  but  the  whole  of  tbe  direction*? 
Nothing  could  be  so  hazardous  as  the  Court  taking  upon  itself 
to  construe  such  a  document,  upon  the  notion  that  there  are  oo 
terms  of  art  involved.  For  instance,  looking  to  this  specifica- 
tion, nothing  appears  so  general,  or  so  easy  for  the  Court  to 
construe,  as  the  term  '*  air  vessel  or  receptacle ;"  yet  tbe  defen- 
der endeavoured  to  make  out,  that  in  tbe  underatanding  of 
practical  men,  that  was  a  distinct  term  of  art  which  bad  received 
a  fixed  meaning.  Mr  Hawthorn,  p.  86-7,  held  air  vessel  to 
mean  and  to  be  descriptive  only  of  a  cylinder,  b*5cause  in  his 
particular  trade,  he  says,  air  vessel  has  received  that  special 
meaning.  Mr  Cottam,  p.  72,  held  cubical  contents  necessarily 
to  imply  that  the  vessel  was  to  be  o(  cubical  form,'  And  if  tbe 
evidence  had  been  clear  and  satisfactory  upon  such  points,  it 
surely  would  have  been  a  question  for  the  jury,  whether  suck 
notions  were  not  necessarily  involved  in  tbe  directions  contained 
in  the  specification. 

In  the  next  place,  let  us  consider  the  issues  here. 

Under  pursuer's : — Who  is  to  consider  the  description  in  the 
specification  in  order  to  answer  this  question  but  tbe  jury?  It 
is  admitted  that  they  must  judge  of  the  identity  or  the  rariance, 
and  whether  the  variance  is  substantial,  or  to  the  effect  set  forth 
in  tbe  specification.     Then,  must, they  not -form  their  own  view 
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of  the  detcrtption  in  the  specification,  and  of  the  effect  to  be 
attained  ?  How  could  there  be  any  certainty  if  the  Coart  were 
to  construe,  and  the  jury  desired  to  inquire  whether  a  thing  was 
substantially  the  same,  not  with  the  view  existing  in  their  own 
minds,  but  with  the  view  of  apparatus  stated  by  the  Court,  and 
aa  to  which  every  one  of  the  twelve  jurymen  might  form  a  dif- 
ferent idea  ?  But  if  it  is  plain  that  they  must  consider  the  spe- 
cification, and  form  their  own  opinions  to  the  full  extent  of 
answering  this  issue,  I  apprehend  that  involves  the  consideration 
of  the  whole  specification,  so  far  as  involved  in  this  trial,  and 
that  consistently  the  Court  cannot  say  thai  other  similar  ques- 
tions on  the  specification  are  not  to  be  decided  by  the  jury. 
Else  what  might  be  the  result  ?  The  jury  might  form  their  own 
view  under  this  issue,  and  then  be  directed  to  take  just  an  op- 
posite view  upon  the  other  questions  in  the  specification. 

Then  take  the  counter  issues.  How  can  they  answer  the 
firi^r,  without  forming  their  own  opinion  as  to  what  is  described, 
and  what  hati  been  previously  used,  and  comparing  the  thing  pre- 
viously used  with  the  thing  described  ? 

•  Ai^ain,  take  the  second.  Must  they  not  consider  whether 
workmen  so  read  it,  that  they  would  not  know  how  to  act  upon 
ir,  and  could  not  find  any  directions  for  any  apparatus  whatever  ? 
Or,  on  the  other  band,  both  as  to  this  issue  and  the  pursuer's,  is  the 
jury  not  to  consider  whether  it  is  so  understood  by  workmen 
that  it  is  limited  exclusively  to  one  sort  of  apparatus,  and  there- 
fare  inapplicable  to  any  other,  and  that  workmen  judging  of, 
and  acting  on  the  specification,  would  produce  no  other  con- 
trivance but  one,  and  that  substantially  different  from  the  de- 
fender's apparatus,  as  in  model  No.  7  ? 

•  Again,  how  could  the  (bird  be  answered  upon  the  evidence, 
without  the  jury  forming  their  own  opinion  of  what  is  the  de- 
scription by  which  the  apparatus  is  to  be  constructed?  Again, 
take  the  7th  exception.  I  apprehend  that  is  clearly  a  practical 
point  for  the  jury. 

I  am  of  opinion  that  all  the  points  that  were  left  to  the  jury, 
and  I  should  say  generally  the  sufficiency  of  the  specification, 
so  far  as  involved  in  this  trial  (though  there  may  be  at  times 
a  question  raised  upon  generality  for  the  Court),  are  matters 
for  the  jury  in  all  cases,  and  specially  under  these  issues,  to  the 
extent  of  ail  matters  involved  in  these  issues,  and  which  arose 
at  this  trial. 

I  confess  I  am  satisfied  that  this  was  held  to  be  a  clear  point 
in  both  of  the  recent  cases  in  the  Common  Pleas,  which  I  have 
referred  to.  But  having  gone  over  almost  every  case  which  has 
been  tiied,  I  find  innumerable  authorities  quite  conclusive  upon 
this  matter. 

We  have  been  much  pressed  with  a  passage  in  the  judgment 
delivered  by  Mr  Baron  Parke  on  the  pari  of  the  Court  in  the 
rase  tried  upon  this  patent,  Neilson  v,  Harford,  and  which  was 
fully  considered  by  the  English  Court  of  Exchequer.  The  pass- 
age is  at  p.  263  of  the  report,  and  is  in  the  following  terms : — 
**  Then  we  come  to  the  question  itself,  which  depends  on  the 
proper  construction  to  be  put  on  the  specification  itself.  It  was 
contended,  that  of  this  construction  the  jury  were  to  judge.  We 
are  clearly  of  a  different  opinion.  The  construction  of  all  written 
instruments  belongs  to  the  Court  alone,  whose  duty  it  is  to  con- 
strue all  written  instruments  aa  soon  as  the  true  meaning  of  the 
words  in  which  they  are  couched,  and  the  surrounding  circumstances, 
if  any,  lutve  been  ascertained  as  facts  by  the  jury,  and  it  is  the  duty 
of  the  jury  to  take  the  construction  from  the  Court,  either  ab- 
solutely, if  (here  be  no  words  to  be  construed,  as  words  of  art, 
or  phrases  used  in  common,  and  no  surrounding  circumstances  to 
be  ascertained,  or  conditionally,  where  those  words  or  circum- 
stances are  necessarily  referred  to  therein."  This  passage  is  press- 
ed upon  us  as  a  deliberate  opinion,  that  the  points  raised  on  the 
specification  at  the  trial  before  me  were  points  of  law  exclusively 
for  the  Court.  I  must  look  to  this  judgment  with  great  respect. 
But  I  am  bound  to  form  my  own  opinion,  and  I  must  look  to 
the  proposition  that  is  here  given  to  us  as  distinct  and  practical 
law,  and  consider  its  meaning  and  value  as  so  stated.  I  own 
that  I  am  not  able  to  put  any  sensible  meaning  upon  this  pass- 
age which  could  be  practically  acted  upon  at  a  trial,  if  it  points 
to  any  other  course  than  that  which  I  followed.  I  reqaested, 
during  this  discussion,  the  opening  counsel  for  the  defenders  to 
state  how  this  opinion  could  be  acted  upon  at  a  trial,  but  neither 
he  nor  the  Solicitor- General  gave  me  any  Information.    The 


Court,  in  the  English  case,  having  a  point  reserved,  had  the 
whole  matter,  law  and  fact,  fully  before  them  for  consideration, 
and  I  cannot  help  thinking  that  the  separate  functions  of  Judge 
apd  jury  were  not  distinctly  attended  to  in  the  use  of  the  terms 
employed  in  this  passage. 

Observe : — It  is  said  that  the  Court  is  to  construe  written 
instruments  '*  as  soon  as  the  true  meaning  of  the  words  in  which 
they  are  couched,  and  the  surrounding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the  jury.*'  Now  this,  I  own,  I 
do  not  very  well  understand,  if  the  jury  are  not  to  judge  of  the 
meaning  of  the  specification.  If  the  jury  is  to  ascertain  the 
meaning  of  the  words,  then  that  was  what  I  left  to  the  jury, 
and  what  thereafter  remains  for  the  Court  I  do  not  know. 
Farther,  when  the  Court  is  to  construe,  I  apprehend  that  is  a 
case  in  which  nothing  is  left  to  the  jury.  Besides,  how  could 
this  be  acted  upon  at  a  trial?  The  Judge  would  have^  first,  to 
state  certain  questions  to  (he  jury  as  to  the  meaning  of  the 
words, — then,  to  deliver  back  to  the  jury  his  construction, 
founded  upon  their  answers  as  matters  of  fact, — and  thirdly,  to 
require  their  verdict.  But  how  can  two  parties  so  work  to- 
gether, as  to  the  meaning  of  the  specification  ?  The  answers  by 
the  jury,  the  Judge  must  hold  to  be  conclusive,  but  they  may 
be  utterly  at  variance  with  the  Judge's  decided  opinion  upon  the 
meaning  of  the  specification.  Nay,  with  these  answers,  he  may 
not  be  able  to  make  sense  of  the  specification,  while,  on  the 
other  hand,  but  for  that  disturbance  to  his  own  views,  he  has 
a  very  clear  view  of  the  whole  specification.    • 

Again,  how  could  you  in  such  a  process  accurately  separate 
the  functions  of  Judge  and  jury,  or  be  sure  that  the  jury  kept 
thenfiselves  clear  of  the  Court,  and  the  Court  of  the  jury  ?  Let 
any  person  try  to  acl  upon  this  sentence  as  to  this  particular 
specification,  and  say  what  sort  of  questions  he  would  frame  as 
to  the  meaning  of  the  words,  which  could  at  the  same  time  leave 
f  he  construction  of  the  specification  as  wholly  matter  of  law  for 
the  Court. 

I  know  there  are  cases, — The  English  case  of  Clayton  v. 
GregBon  is  an  instance  in  which  particular  words  may  occur  in 
an  instrument,  wliich  require  to  be  explained  by  evidence,  and 
may  be  submitted  to  a  jury.  But  the  judgment  referred  to  is 
not  given  in  a  case  of  this  description,  for  it  applies  directly  to 
questions  raised  upon  the  meaning  and  import  of  the  whole  spe- 
cification ;  and,  curiously  enough,  the  Court  held  the  meaning 
of  the  only  particular  word, — viz.,  '*  effect," — upon  which  any 
question  is  raised  separately,  to  be  matter  for  the  Court,  and 
not  for  the  jury.  Hence  the  judgment  refers  generally  to  the 
whole  meaning  of  the  specification,  and  of  the  description  therein 
contained. 

When  the  passage  thus  is  pressed  upon  us  as  an  authority,  I 
must  fairly  own  (bat  I  cannot  subscribe  to  it  as  sound  in  prin- 
ciple, or  as  precise  and  distinct  in  expression,  so  as  to  convey 
to  my  mind  any  definite  rule  to  be  acted  upon  in  a  trial  in  re- 
gard to  this  specification. 

It  is  very  remarkable,  that  in  not  one  patent  case  is  there  any 
appearance  of  a  similar  doctrine. 

I  lay  aside,  of  course,  all  cases  in  England  on  motions  for 
new  trials,  and  in  the  consideration  of  questions  raised  after 
verdict,  and  so  forth ;  for  the  Court  in  such  cases  have  the  full 
fight  to  review  the  opinion  formed  by  the  jury  upon  evidence 
at  the  trial ;  and  I  also  lay  aside  opinions  given  in  the  equity 
courts  upon  injunctions,  where  the  court  may  be  called  upon  to 
construe  for  itself,  but  in  which,  wherever  there  is  doubt,  they 
send  the  matter  to  a  jury.  Among  other  authorities,  I  may 
refer  to  the  following :  See  Davis's  Cases,  p.  45.  Charge  of 
LoED  Loughborough,  p.  56,  In  Arkwright's  case — of  Bul« 
LEB.  105-128,  in  the  second  case  on  that  patent.  In  Boulton 
and  Watt  v.  Bull,  the  questions  arose  on  a  special  case.  Hence 
there  is  no  inference,  that  if  the  trial  had  not  taken  that  turn, 
the  sufficiency  of  the  specification  would  not  have  been  for  the 
jury,  but  the  jury  found  certain  things  in  regard  to  the  specifi- 
cation,— then  as  to  the  opinions  of  the  Court  respecting  these 
findings,  see  Roake,  I.  p.  183-5.  Ch.  Justice  Eyre,  215.  See 
also  opinion  of  Kenyon,  224,  in  Hornblower  v.  Watt ;  of  Ash- 
hurt,  225;  Grose,  228.  See  Lord  Ellenborough,  in  Huddarf, 
285-87;  Ch.  J.  Gibbs,  p.  400,  in  Bosvill  and  Moore.  I  might 
add  many  other  authorities. 

I  think  the  matter  comes  to  a  very  short  iaiue.    Is  evidence 
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competent  in  order  to  ascertain  tbe  sense  in  which  alone  the 
specification  can  be  understood  by  those  to  whom  it  bas  been 
addressed  ?  That  never  has  been  doubted.  Then,  if  so,  the 
question  is  matter  of  evidence  for  the  jury.  The  defenders  so 
treated  this  case.  I  am  quite  aware  that  there  are  many  cases 
in  which,  when  the  evidence  is  led,  there  may  be  points  on 
which  the  Court  is  to  be  aided  by  evidence  in  its  own  construc- 
tion of  an  instrument,  still  keeping  tbe  construction  in  its  own 
hands.  But  on  the  other  hand,  when  the  question  is  raised  as 
to  the  meaning  and  understanding  of  the  whole  specification,  as 
to  the  result  that  it  will  produce  in  working  upon  it,  as  to  the 
sense  in  which  practical  men  will  be  directed  towards  the  object 
intended,  or  to  wrong  objects, — whether  tbe  real  effect  is  truly 
described  by  intelligible  and  distinct  terms  in  the  specification, 
and  the  means  of  attaining  that  effect  distinctly  and  sufficiently 
described.  In  short,  when  the  meaning  of  the  whole  specifica- 
tion  must  be  judged  of  in  order  to  know  whether  it  will  be 
easily  and  satisfactorily  understood  by  practical  men  together, 
I  know  of  no  ground  on  which  that  matter  can  be  taken  from 
tbe  jury. 

Upon  the  remaining  points  in  the  cause  I  shall  say  little.  The 
parts  of  the  charge  to  which  the  9th  and  10th  exceptions  relate, 
state  the  points  in  favour  of  the  patentee,  undoubtedly  in  very 
general  terms ;  but  if  his  patent  is  a  good  patent,  I  think  it  implies 
and  requires  law  to  the  extent  there  stated.  But  of  course,  these 
passages  are  to  be  taken, — Isl,  In  connection  with  the  context: 
2</,  In  reference  to  this  particular  patent,  or  one  similar ;  and, 
3d,  With  special  reference  to  the  limitation  stated  at  the  close 
of  each  of  these  passages.  The  sentences  quoted  from  Baron 
Parke's  charge  show,  that  tliough  be  thought  the  patent  too 
vague,  yet,  when  putting  to  the  jury  the  matter  of  infringement, 
he  gives  the  patentee  the  benefit  of  the  same  law.  The  limi- 
tation at  the  end  of  the  10th  exception  makes  the  law  suffi- 
ciently safe,  and  I  do  not  see  how  this  patent  can  be  sustained 
at  all  without  requiring  directions  to  tbe  full  extent  of  the  pass- 
ages excepted  to  in  the  9th  and  10th  exceptions,  when  the  jury 
are  considering  the  question  of  infringement. 

On  tbe  11th  exception  I  have  nothing  to  add.  The  defen- 
der's argument  plainly  confounded  novelty  and  prior  use. 

On  tbe  12cb  and  13th  I  retain  my  opinion,  that,  for  the  ob- 
jects of  this  patent,  it  was  not  essential  either  that  the  patentee 
should  describe  existing  contrivances  for  protecting  the  mouth 
of  the  furnace  or  the  end  of  the  pipe  from  being  injured  by  the 
beat,  or  should  invent  better  contrivances  than  those  in  use  for 
these  purposes.  If,  indeed,  it  had  been  proved  that  the  inven- 
tion was  utterly  vselesB,  and  that  no  benefit  whatever  could  be 
obtained,  such  as  the  specification  set  forth,  until  a  new  water- 
twyre  had  been  invented,  there  might  have  been  more  difficulty 
on  this  point.  But  the  old  water-twyre  was  well  known — was 
used  for  several  years  in  Scotland  after  the  hot  blast  was  applied, 
and,  moreover,  is  still  the  only  water- twyre  generally  in  use  in 
England,  or  at  least  in  much  use  in  England. 

On  the  1st  exception  I  have  nothing  to  add  to  what  Lord 
Medwyn  has  stated.  Holding  the  section  of  tbe  Act  of  Parlia- 
ment in  question  to  apply  generally  to  Scotland,  so  far  that 
there  must  be  notice  which  satisfies  the  terms  of  that  clause,  it 
is  plain  that  it  was  not  meant  to  affect  the  forms  or  principles 
of  Scotch  pleadings.  Our  system  of  pleading  previously  requir- 
ed everything  to  be  stated  which  the  provision  in  the  Statute 
introduced  for  England.  The  question,  then,  is  wholly  a  matter 
of  Scotch  pleading,  and  I  concur  with  your  Lordships,  that,  ac- 
cording to  our  settled  practice,  it  is  necessary  in  such  a  case 
that  the  prior  use  at  particular  places,  and  by  particular  persons, 
shall  be  so  stated,  that  the  pursuer  may  be  able  to  meet  distinctly 
tbe  particular  use  by  individuals  in  which  his  invention  is  said 
to  be  traced. 

Lord  Moncreiff, — I  am  of  opinion  that  none  of  the  exceptions 
can  be  sustained. 

In  general,  it  appears  to  me  that  there  is  one  fallacy  which 
rnns  through  a  considerable  number  of  these  thirteen  excep- 
tions, and  the  greater  part  of  all  the  reasoning  on  the  subject. 
And,  indeed,  the  Solicitor- General,  in  his  speech,  in  reality  re- 
duced tbe  main  controversy  to  the  question,  whether  that  which 
1  think  a  fallacy  is  not  the  true  state  of  the  case. 

That  assumption  is,  that  the  essential  point  of  what  Neilson 
claims  as  bis  invention,  is  a  mode  of  heating  air  in  a  vessel. 


But,  in  my  apprehension,  this  is  refusing  to  look  at  what  tbe 
invention  claimed  really  is,  and  laying  hold  of  a  drcumstanoe 
collaterally  connected  with  it,  as  if  it  were  the  thing  itself;  to 
have  claimed  which,  as  the  essence  of  the  patent,  would  have 
rendered  it  no  patent  at  all. 

The  second  exception  brings  out  the  point.  The  defenders 
except,  *'  in  so  far  as  bis  Lordship  did  direct  the  jury  that  the 
patentee  did  not  claim,  as  any  part  of  his  invention,  or  profess 
to  describe  any  mode  of  heating  the  air  under  blast  in  a  vessel, 
or  any  particular  form  or  </tmeRSsoiM  of  the  vesael  or  vessels  to 
be  employed  for  that  purpose." 

To  me  it  appears  that  the  defenders  here  complain  of  the 
direction,  because  the  Judge  told  tbe  jury  what  the  elaini  by 
the  letters-patent  and  the  specification  plainly  is,  and  because 
he  told  them  that  it  was  not  that  which  tbe  patentee  entirely 
disowns,  but  which  the  defenders  themselves  wish  to  represent 
it  to  be,  for  the  manifest  purpose  of  destroying  it  altogether. 

When  we  go  to  the  part  of  the  charge  on  which  the  exception 
is  founded,  pp.  106-9-10,  and  compare  it  with  the  letters-patent 
and  the  specification,  I  think  I  find  in  it  only  •  very  clear  ex- 
position  of  the  nature  and  principle  of  the  invention,  and  of  the 
mode  of  carrying  it  into  practical  operation,  under  such  safe- 
guards as  were  essentially  necessary  to  protect  it  against  imme- 
diate piratical  invasion. 

The  title  of  the  patent  is—*'  An  invention  for  tbe  improved 
application  of  air  to  produce  heat  in  fires,  forges  and  famaces, 
where  bellows  or  other  blowing  apparatus  are  required."  Here 
there  is  not  a  word  about  a  mode  of  heating  air  m  ▲  vsaasL. 
It  is  not  the  thing  enunciated,  which  is  simply  *'  for  tbe  im- 
proved application  of  air  to  proAcce  heat  injiree/forgee  nnd  fnr^ 
naces"  &c.  The  specification  is  in  perfect  accordance  with  this, 
p.  10.  The  invention  "  consists  in  introducing  into,  and  apply- 
ing to  the  fires,  forges  and  furnaces,  atmospheric  air  in  the  fol- 
lowing manner."  No  doubt  there  is  a  mode  or  manner,  not  of 
heating  the  air  in  a  vessel,  but  of  applying  or  wnirodmeing  the 
air  to  fires,  forges,  &c.  That  manner  is  described,  and,  in  one 
word,  it  consists  in  passing  the  air  through  a  vessel  or  recep- 
tacle placed  between  the  blast  and  tbe  furnace — ^wbicb  vessel 
must  be  air-tight,  except  in  the  necessary  apertures ;  **  and  at 
the  commencement,  and  during  tbe  continuance  of  the  blast,  it 
must  be  kept  artificially  heated  in  a  considerable  temperature." 

There  is  not  any  doubt,  that,  at  the  bottom  of  tbe  invention, 
there  is  the  principle,  that  a  blast  of  hot  air  will  produce  more 
heat  in  a  furnace  than  a  blast  of  cold  air.  But  it  is  not  for  this 
principle  simply  that  the  patent  is  taken,  but  for  the  principle 
carried  into  practical  use,  by  a  mode  of  operation  or  mechanical 
process  laid  down.  After  the  principle  was  obtained,  the  dif- 
ficulty was  to  find  a  practicable  mode  of  applying  it.  The  ex* 
tent  of  this  difficulty  is  explained  in  the  evidence— Jessop,  58, 
59 — and  the  precise  mode  of  overcoming  it  by  tbia  patent.  **  Tbe 
heating  the  air  between  blowing  apparatus  and  fumaee  is  a  aie- 
chanical  contrivance  to  attain  end,  which,  if  placed  eimwkere^ 
would  not  answer"     See  also  Projr.  Forbes,  p.  31. 

Such  being  the  principle,  wnd  the  mode  of  application,  tbe 
very  term  used  in  the  specification,  that  the  interposed  vessel 
must  be  kept  "  artificially  heated"  during  the  blast,  would  neees- 
saril^  imply  that  the  invention  claimed  does  in  no  degrea  eon* 
slst  in  any  particular  mode  of  heating  such  a  vesseL  Btit  it  is 
in  express  words  declared,  that  "  the  manner  ofapphfing  the  heat 
to  tbe  air  veUel  is  immaterial  to  tbe  effect,  if  it  be  kept  at  a 
proper  temperature." 

In  like  manner,  tbe  description  given  of  the  air  vesael  neces- 
sarily imports,  that  it  is  not  a  vessel  of  any  particular  ^ra,  sue, 
or  material,  that  is  required  or  prescribed,  provided  only  that  it 
is  capable  of  receiving  the  air  under  blast,  according  to  the 
quantity  or  extent  required,  and  capable  of  being  "  kept  art^ 
dally  heated  in  a  considerable  temperature."  But  it  b  in  like 
manner  expressly  declared,  that  those  particular  qualitica  of  tbe 
vessel — the  form,  shape,  size,  or  material — are  '*  immaterial  to 
the  effect,  and  may  be  adapted  to  the  local  circumsfaneea  and 
situation."  That  is,  any  such  particular  form,  &c,  ia  expressly 
disclaimed  as  part  of  the  inventioii. 

The  specification  being  thus  perfectly  clear  and  explicit  ia 
these  points,  bow  can  we  possibly  say  that  die  direction  is 
wrong,  which  simply  tells  the  jury,  as  a  matter  of  iam^  that 
which  is  self-evident,  on  the  face  of  tbe  spedfieation  ?  That  tbe 
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patentee  did  not  claiin  as  any  part  of  his  invention,  or  profess  to 
describe  any  mode  of  heating  the  air  under  blast  in  a  ressel,  or 
any  particular  form  or  dimensions  of  the  vessel  or  vessels  to  be 
employed  for  that  purpose.  Whatever  may  be  the  effect  of  it 
other vVisc,  I  think  it  impossible  that  any  other  direction  could 
hare  been  given. 

What,  in  reality,  the  defenders  complain  of  is,  that  the  pur- 
suer, very  vexatiously  for  them,  has  not  claimed,  and  will  not 
c/ix/m,  as  essential  to  his  invention,  what  would  at  once  render 
the  patent  nugatory,  by  laying  il  open  to  the  easiest  means  of 
violation.  For,  as  there  are  very  many  ways  of  heating  such  a 
vessel,  well  known  to  all  men  of  ordinary  skill ;  and  as  there  may 
be  very  many /omu  of  such  vessels  which  will  equally  answer  the 
purpose,  according  to  circumstances,  as  the  specification  plainly 
declares,  it  is  evident,  that  to  have  made  any  one  mode  of  heat- 
ing, or  any  one  form  of  vessel,  an  essential  part  of  the  mecliani- 
cal  contrivance  claimed  in  the  invention,  would  have  enabled 
any  one  the  moment  the  real  invention  was  disclosed,  by  simply 
adopting  some  variety  in  these  points,  to  set  the  patentee  at 
complete  defiance.  And  yet,  whatever  construction  of  appara- 
tus were  adopted,  the  end  could  never  be  attained  without  be- 
ginning by  appropriating  the  real  contrivance  of  this  patent,  by 
applying  heat  in  some  manner  to  a  vessel  of  some  form,  placed 
between  the  blast  and  the  furnace,  in  which  the  air  might  be 
heated  in  the  blast,  and  thence  passed  into  the  furnace. 

I  am  therefore  of  opinion  that  the  2d  exception  is  altogether 
groundless,  and  that  any  different  or  opposite  direction  from  that 
given  would  have  been  entirely  erroneous. 

3d  Exception That,  upon  such  view  of  the  nature  and  ex- 
tent of  the  claim,  the  Judge  directed  in  point  of  law,  that  the 
patent  was  valid,  and  did  not  direct  that  it  was  invalid. 

This  is  founded  on  certain  passages  of  the  charge,  pp.  112, 
113—118-119. 

1.  The  defenders  are  here  met  by  a  preliminary  objection  of 
great  importance, — that  there  is  no  question  of  general  invali- 
dity, or  of  invaliditji  in  respect  of  the  vagueness  or  generality  of 
the  specification,  raised  by  the  issues. 

I  agree  in  the  opinions  delivered,  that  this  is  a  question  of 
great  importance  to  the  law,  and  the  course  of  pleading  in  such 
cases.  In  the  record  there  was  a  general  averment,  (p.  11,) 
that  the  **  patent  is  invalid  on  account  of  the  general  vagueness 
of  the  specification.*'  But  even  this  was  connected  with  the 
statement,  that  it  was  not  accompanied  with  drawings  and  models, 
and  was  **  in  itself  insufficient  to  describe  the  alleged  invention,  or 
to  enable  tvorkmen  of  competent  tkill  to  construct  the  n^ceetary  ap* 
paraiw,**  j-c.  But  when  the  parties  came  to  adjust  the  issues, 
while  the  pursuer's  issue  was  simply  on  infringement,  the  defen« 
ders  took  specific  issues,  directed  against  the  validity  of  the  pa« 
tent,  on  precise  and  definite  groands.  Bat  tbejr  took  none  on 
the  ground  of  vagueneu  or  generality  in  the  specification.  And 
this  is  the  more  remarkable,  because  the  matter  of  the  second  of 
the  counter  issues  is  taken  from  the  same  article  of  the  defender*! 
statement  on  record,  which  he  had  introduced  by  an  averment  of 
invalidity  on  the  vagueness  of  the  specification.  That  is  entirely 
left  out  in  the  issues.  1  apprehend  that  the  defenders  were 
under  the  necessity  of  taking  these  counter  issues  in  regard  to 
the  specific  averments  of  in^idity  to  which  they  relate,  as  held 
in  the  first  case  of  Russel  v.  Cricbton,  10th  June  1838;  But, 
at  any  rate,  they  did  take  them ;  and  after  doing  so,  they  never 
can  lie  allowed  to  plead  under  the  pursuer's  issue  any  ground  of 
invalidity,  which  they  plainly  abandoned  by  asking  no  issues  upon 
it.  Read  every  word  of  all  these  issues,  and  it  is  impossible  to 
find  in  any  of  them  any  thing  which  can  be  twisted  into  the  plea 
of  invalidity  put  into  this  exception. 

Very  remarkably,  this  point  arose  also  in  the  second  case  of 
Russel  V,  Crichton,  8th  June  1889,  in  the  trial  of  a  bill  of  ex« 
ceptions.  The  party  had  an  issue  on  the  averment  that  the  in- 
vention claimed  was  not  originiil.  But  at  the  trial  he  attempted 
to  raise  a  new  plea  6f  invalidity,  on  the  ground  that  the  specifi- 
cation was  loo  sweeping  and  comprehsntive.  The  Lord  Presi* 
dent  directed  the  jury  that  the  patent  was  good.  But  in  dis- 
cussing a  bill  of  exceptions,  Lord  Gillies  said — "  It  appears  to 
me  that  this  point  is  not  duly  raised  under  the  issues,  and  is  there- 
by excluded."  Lord  Mackenzie  had  not  so  much  confidence  in 
the  objection  ;  because  be  thought  that,  by  a  certain  construction 
of  the  issue  oA  want  of  originality,  as,  applied  to  the  plea  at- 
tempted to  be  brought  in,  it  might  posiibly  be  held  that  the 


matter  of  embracing  both  new  and  old  might  be  held  to  be  within 
the  issue  against  the  novelty  of  the  invention.  But  the  principle 
of  Lord  Gillies's  objection  was  not  doubted ;  and  the  Court, 
being  in  general  clear  that  the  exception  was  not  well  founded 
on  the  merits,  did  not  enter  farther  into  the  point.  I  think  this 
perhaps  unfortunate;  and  thinking  the  point  very  clear  in  the 
present  case,  with  no  such  difficulty  as  that  which  occurred  to 
Lord  Mackenzie  in  the  construction  in  that  ease,  I  am  of  opi- 
nion that  we  should  not  hesitate  to  declare  the  point  of  law  in 
the  present  case. 

If  we  are  to  look  to  English  authorities,  as  I  think  we  certainly 
may  in  such  a  question,  the  cases  to  which  I  have  been  referred, 
Walton  V.  Potter,  &c..  Com.  PI.,  Law  Journal,  Vol.  XI.  p.  138, 
and  Gibson  and  Campbell  v.  Brand,  i6.  p.  177,  &c.,  appear  to  be 
very  decisive  of  the  point.  It  is  clear  to  me,  though  I  speak  with 
great  distrust  of  my  own  judgment,  that  the  issues  in  those  cases 
(I  speak  of  Walton  particularly),  were  in  their  tudslance  the 
same  which  were  put  to  trial  in  the  present  case.  Their  forms 
of  pleading  are  not  the  same  with  ours  ;  and  therefore  I  speak 
with  great  fear  of  mistake.  But  as  I  understand  the  matter,  the 
first  plea  of  the  defendants  corresponds  precisely  to  the  plea  of 
general  denial  of  our  Jirst  issue,  viz.,— not  guilty  :  Then  the 
covnter  pleas  are  to  be  collected  from  the  pleadings ;  and  as  I  read 
them,  they  amounted  precisely  to  pleas  of  disprove, — I.  the  novelty 
^-2.  the  irorAodi^neM— >and  S.  the  pttbtic  benefit  of  the  inven* 
tion  claimed.  If  I  take  a  right  view  of  the  issues  joined,  the 
case  is  identical  with  the  present  in  the  point  in  controversy. 
But,  under  these  issues,  an  attempt  was  made  to  require  the 
Judge  to  direct  the  jury  that  the  patent  was  invalid,  on  the  ground 
of  a  defect  in  the  specifications,  to  which  defect  no  allusion  wai 
made  in  the  issues;  The  Court  held  (Tindal,  &c.)  that  there 
was  "  no  issue  upon  the  record  to  raise  the  question  before  the 
jury,  whether  this  was  a  fit  subject  for  a  patent?"  The  other 
case  of  Gibson,  &c.,  bears  very  strongly  to  the  same  point. 

Independently  of  any  authority,  I  think  it  of  great  importance 
that  pleas  should  not  be  allowed  to  be  raised,  after  issue  joined 
on  specific  questions,  which  cannot  reasonably  be  expected  by 
the  adverse  party,  under  those  issues  which  have  been  thought 
sufficient  for  the  trial  of  the  case.  And  on  this  whole  matter,  I 
am  of  opinion  that  the  plea  of  invalidity,  through  vagueness  in 
the  specification,  is  not  at  all  admissible  under  the  issues  in  this 
case. 

But  as  it  has  happened  in  other  cases,  I  am  here  of  opinion 
that,  supposing  the  olijection  of  invalidity  to  be  perfectly  ad- 
missible, it  is  altogether  groundless.  The  whole  plea  for  in- 
validity  proceeds  on  the  same  fallacy  which  I  think  runs  through 
all  the  case  of  the  defenders.  It  is,  in  my  apprehension,  a  mere 
misrepresentation  of  the  specification  to  say,  that  because  it  does 
not  claim  a  specific  mode  of  heating  tdr,  or  a  specific  form  of  the 
vessel,  it  does  not  daim  any  mode  of  carrying  the  principle  of  the 
patent  into  operation.  The  simple  explanation  has  been  already 
given.  It  is  not  in  the  mode  of  heating  the  air  vessel,  but  in  the 
mode  of  intercepting  the  air  in  blast  between  the  blast  and  the 
furnace,  that  the  nature  of  the  invention  consists.  And  there- 
fore, though  it  may  be  perfectly  true  that  that  essential  pDint  in 
which  the  invention  consists,  admits  of  man^  varieties  in  the 
modes  of  heating  and  the  forms  of  the  vessel,  it  cannot  be  main* 
tained,  on  any  sound  principles,  that  that  shall  destroy  the  vali- 
dity of  the  patent  as  long  as  it  is  clear  that  there  is  a  principle 
discovered,  and  a  mechanical  process  for  carrying  that  principle 
into  operation  pointed  out.  I  think  that  the  whole  plea  is  ground- 
less on  its  merits. 

The  4th  exception  stands  on  a  footing  with  the  dd  in  regard 
to  its  competency  under  the  issues.  There  is  no  issue  under 
which  it  could  competently  have  been  found,  that  the  apecifica- 
tion  was  insufficient^  in  respect  of  its  not  having  given  a  smffl^ 
ciently  particular  description  of  the  nature  of  the  invention.  The 
defenders  ^ave  totally  failed  to  show  that,  under  any  one  of  the 
issues,  there  is  any  such  question  raised.  And  it  is  really  • 
matter  of  no  small  importance  in  the  pleadings  in  such  cases, 
that,  after  a  trial  has  taken  place  on  issues  very  carefully  and  de- 
liberetely  settled,  parties  should  not  be  permitted  to  raise  new 
questions,  originating  in  the  chances  of  a  trial,  and  the  desire  of 
avoiding  final  judgment  on  the  case* 

It  is  certainly  of  the  less  consequence  how  the  preliminary 
objection  to  the  competency  of  this  plea  may  be  disposed  of,  that 
the  plea  itself  seems  to  have  no  solid  foundation:  I  must  regard 
it  as  a  very  clear  matter,  that  takuig  the  plea  to  be  fully  before 
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the  Court  and  the  jury,  ic  is  altogether  unmaintainable.  When 
the  true  nature  of  the  invention  claimed  is  rightly  understood  and 
fairly  stated,  there  can,  in  my  opinion,  be  no  doubt  that  that  na- 
ture of  it  is  particularly  described,  and  that  the  specification  does 
sufficiently  describe  the  manner  in  which  the  essential  process 
IS  to  be  performed,  to  comply  with  the  condition  of  the  patent. 
In  what  respect  this  question  of  sufficiency  is  a  question  for  the 
jury,  is  a  different  matter,  belonging  to  the  next  issue.  But  in  so 
far  as  it  is  strictly  a  matter  of  law,  I  am  of  opinion  that  there 
is  no  colour  or  ground  of  objection  to  the  sufficiency  of  the  spe- 
cifieation,  when  it  it  considered  with  reference  to  the  true  nature 
of  the  patent 

The  objection  to  the  rerdict  raised  under  the  5th  exception  is 
important  in  itself,  and  is  rendered  more  so  by  the  views  of  your 
Lordships.  I  do  not  eniirely  concur  in  either  of  the  opinions 
delivered.  For  I  am,  first  of  all,  of  opinion,  that  the  exception 
ic  pot  well  founded  on  its  merits;  and  supposing  it  were  other- 
wtsev  I  think  the  pleas  brought  forward  for  obviating  it  very 
cleariy  well  founded,  and  do  not  feel  all  the  difficulties  in  those 
points  which  have  occorred  to  your  Lordship.  Your  Lordship 
has  so  fully,  and  to  my  mind,  so  satififactorily  discussed  the  ques- 
tion as  to  the  correctness  of  the  charge  excepted  from,  that  I  do 
not  think  it  necessary  to  go  into  that  matter  so  fully  as  I  might 
otherwise  have  done.  But  it  appears  to  me,  that  with  special 
reference  to  this  case,  and  the  point  of  it  to  which  the  pnrt  of 
the  charge  excepted  from  relates,  there  can  be  little  doubt  that 
the  direction  wa<9  sound  in  law,  I  prefer  considering  the  point 
in  that  view  first. 

I  think  it  right  to  observe,  however,  that  I  do  not  mean  to  lay 
down  abstract  points  of  law  in  a  branch  of  law  not  of  daily  prac- 
tice in  this  country,  but  confine  myself  to  the  law  which  I  think 
properly  applicable  to  this  case,  and  to  the  view  which  I  take  of 
the  particular  direction  which  is  here  excepted  from. 

The  exception  is  thus  expressed:—**  In  ao  far  as  the  said 
Lord  Justice- Clerk  directed  the  jury  that  it  was  a  question  on  the 
intelligibility  of  the  patent,  and  for  them,  whether  the  specifica- 
tion contains  a  special,  limited,  and  restricted  description  by  which 
the  inventor  so  described  one  sort  of  apparatus,  that  he  cannot 
maintain  that  his  patent  is  one  which  applies  to  all  varieties  in 
the  apparatus  which  may  be  employed  in  the  heating  of  air  while 
under  blast,  and  did  leave  that  question  on  the  evidence  to  the 
jury,  and  did  not  direct  that  the  meaning  of  the  specification  on 
a  matter  not  involving  words  of  art,  is  matter  of  law  for  direction 
by  the  Court."  This  picks  up  somo  of  the  terms  employed  by 
the  Judge.  But  I  apprehend  that,  in  order  to  judge  fairiy  of  the 
import  of  the  charge,  the  sentence  must  be  read  in  its  whole  con- 
nection, and  particulariy  with  reference  to  the  direction  in  law 
delivered  immediately  before  it* 

It  will  be  observed,  then,  that  the  passage  occurs  immediately 
after  the  law  had  been  laid  down,  which  forms  the  subject  of  the 
Sd  exception,  concerning  the  nature  and  extent  of  the  claim  of 
the  patentee.      And  that  law  must  be  taken  along  with  the 

statement  which  follows  it.     The  charge  goes  on : **  But 

within," &c.,  p.  1 14,  &c.  What  is  the  fair  meaning  of  this  ?  After 
having  maintained,  in  point  of  law,  that  under  this  specification, 
Mr  Neilson  does  claim  the  mode  of  heating  the  air  and  the^^rm 
of  the  vessel  as  essential  to  his  patent,  and  that,  if  he  does  not, 
his  patent  is  void  for  generality,  the  defenders  farther  maintain, 
as  now  expressed  in  the  6tb  exception,  but  expressed  as  much 
as  possible  to  give  it  the  appearance  of  pure  law,  what  is  sub- 
stantially this,  that  in  the  practical  meaning  and  application  of 
his  specification,  he  is  confined  to  one  mode  of  heating  and  one 
form  of  vessel,  so  that  prac<iea/  ment  working  on  that  specifica- 
tion in  order  to  attain  the  end,  could  conUruct  only  one  form  of 
apparatus;  and  consequently,  that  any  other  would  be  no  infringe- 
ment  of  the  patent.  Either  this  is  the  nature  of  the  plea,  or  it  is 
simply  a  repetition  of  the  averments  which  are  the  subjects  of 
the  second  and  3d  issues.  It  is  to  the  other  view  that  the  Judge 
ia  expressly  addressing  himself.  And  must  not  the  practical  ta- 
teUigibUity  of  the  specification — the  way  in  which  practical  men 
would  underatand  it,  to  work  on  it — and  the  sorts  of  apparatus 
which  they  would  construct  in  so  working — be  the  subject  of 
evidence  to  be  considered  by  the  jury,  and  on  which  they  must 
be  entitled  to  decide?  They  are  to  consider  it,  no  doubt,  along 
with  the  law  previously  delivered  as  to  the  nature  and  extent  of 
the  claim.  If  the  defenders  required  law  to  be  charged  on  that 
point,  or  whether  they  required  it  or  not,  they  got  It,  and  got  it 


correctly.  But  beyond  and  under  that  law,  it  remained  for  the 
jury  10  decide  on  the  working  capability  of  ibe  apecification,  and 
the  mode  or  modes  of  that  working,  as  practical  men  would 
understand  it.  The  defenders  made  this  a  question  for  the  jury 
by  the  nature  and  terms  of  the  2d  and  Sd  issues — a^  they  made 
it  so  more  definitely,  in  precise  reference  to  the  matter  of  this 
exception,  by  the  evidence  which  they  adduced  by  practical  men 
concerning  their  undentantting  of  the  wotting  quaiiticM  of  the 
specification.  It  is  to  this  that  the  part  of  the  charge  now  ex- 
cepted from  is  directed—"  the  meaning  and  inteUigibility*  of  the 
specification  to  practical  men — and  whether,  by  ita  terms,  they 
would  feel  themselves  tied  down  to  one  single  form  of  apparata*. 
Reading  the  charge  aa  in  its  express  terms  and  plain  meaning  of 
this  import,  I  own  I  cannot  entertain  any  doubt  that  it  presented 
a  question  proper  for  the  jury ;  and  that  without  a  deliverance  of 
the  jury  upon  it,  no  legal  results  could  have  been  legitimately  ob- 
tained. 

But  I  do  not  think  it  immaterial  in  this  question,  that  the 
Judge,  while  he  so  sent  this  matter  to  the  jury,  did  expressly 
state,  that  if  either  party  objected  to  this,  and  required  him  to 
state  bis  own  opinion  as  in  matter  of  law  on  a  simple  view  of  the 
specification,  he  was  ready  to  do  so ;  and  that  the  defendera  did 
not  so  require  him.  I  do  not  say  that  they  were  bound  to  make 
such  a  requisition.  But  as  I  look  more  to  the  practical  attain- 
ment of  the  ends  of  justice  than  to  the  effects  of  particular  modes 
of  pleading,  or  the  position  of  the  parties,  it  is  evident  to  me, 
that  if  they  had  so  called  on  the  Judge  to  direct,  and  a  difection 
had  been  given  leading  to  the  very  result  of  this  verdict,  it  would 
have  been  impossible  for  them  to  maintain  the  exception  now 
insisted  on ;  and  that  would  have  been  the  just  state  of  the 
case. 

Your  Lordship  has  referred  to  a  great  number  of  English  cases, 
in  which  such  mattera,  in  the  construction  of  patent  specifica- 
tions, were  held  to  be  mattera  for  the  jury.  I  have  looked  parti- 
cularly into  the  two  cases  of  Walton  v.  Potter,  and  Gibson  and 
Campbell  v.  Brand,  and  as  far  as  I  may  be  enabled  to  judge,  I 
think  it  is  apparent  that  the  Judges  did  hold  such  questions,  in 
the  practical  construction  of  the  patent,  to  be  fit  mattera  to  be 
left  to  the  jury. 

If  I  entertained  more  doubt  than  I  do  on  this  part  of  the  case, 
I  should  still  think  that,  in  the  state  of  this  case,  the  defenders 
could  take  no  benefit  by  the  exceptioa  I  apprehend  that  the 
5th  and  6tb  exceptions  must  be  read  together  as  consrittiting  one 
plea.  For  the  defenders,  in  complaining  of  the  Judge  for  hav- 
ing  left  the  points  in  the  5th  to  the  jury,  were  bound  to  state  the 
doctrine  of  law  by  which  they  say  he  ought  to  have  withdrawn  it 
from  them,  and  ruled  it  as  proper  for  the  Court.  They  have 
done  so.  And  now  if  the  Court  are  of  opinion,  not  qply-  that 
that  law  could  not  have  been  delivered  to  the  jury,  but  that,  in 
BO  far  as  law  ought  to  have  been  stated,  it  roust  have  been  the 
reverae  of  that  laid  down,  and  in  precise  accordance  with  the  ver- 
dict as  it  stands,  I  really  cannot  conceive  that  any  rale  of  pro- 
ceeding can  require  us  to  sustain  this  exception.  Indeed,  I 
should  humbly  think,  that  unless  the  law  required  by  what  is 
put  as  the  6th  exception  can  be  sustained,  we  cannot  allow  the 
dth.  It  would  be  so,  assuredly,  in  a  motion  for  new  trial ;  and 
I  do  not  conceive  that  there  is  any  thing  in  our  Statuteaor  prac- 
tice to  require  us  to  proceed  more  strictly,  in  this  respect,  in  the 
case  of  a  bill  of  exceptions. 

On  this  point  of  the  case,  Mr  Rutherfurd*s  argument  waa  per- 
fectly satisfactory  to  my  mind.  I  need  not  inquire  how  the 
matter  might  stand  upon  a  general  verdict ;  though  I  am  not 
prepared  ro  say  that  1  should  not  have  the  same  opinion  in  that 
case.  Here,  by  your  Lordship's  direction,  the  jury  have  found 
the  matters  specially ;  and  if  the  law  which  ought  to  have  been 
stated  (if  it  were  matter  of  law),  must  have  been  aucfa  as  to 
constrain  the  jury  to  return  the  very  same  verdict  which  they 
have  returned,  I  cannot  conceive  that  it  must  be  incumbent  oo 
the  Court  to  disturb  that  verdict.  I  think  that  neither  principle 
nor  authority  requires  us  to  do  so.  Justice  has  been  fully  done 
in  the  strictest  view  that  can  be  taken  of  the  matter.  And  being 
clearly  of  opinion  that  the  verdict  is  in  accordance  with  the  cor- 
rect law  of  the  case  (in  so  fiir  as  we  can  be  called  on  so  to 
treat  it),  as  the  jury  have  found  it  to  be  in  accordance  with  the 
evidence,  I  should  see  no  good  ground  for  revereing  the  proceed- 
ings, even  if  I  thought,  which  I  certainly  do  not,  that  tbere  had 
been  any  mistake  in  the  form  which  the  case  hu  taken.     U  the 
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rerdict  is  accord^  to  law,  I  cannot  think  that  we  are  called  on 
to  set  it  aside  a§  contrary  to  law. 

The  case  of  Fines,  referred  to  by  your  Lordship  yesterday, 
appears  to  me  to  be  very  much  in  point.  I  will  only  add,  that 
1  observe  in  the  case  of  Walton  v.  Potter,  that  Mr  Justice  Colt- 
inan,  while  he  was  inclined  to  hold  that  the  point  of  invalidity 
raised  was  within  the  issue,  nevertheless,  being  of  opinion  that 
the  patent  was  valid,  concurred  with  the  other  Judges  in  sus- 
taining the  verdict. 

The  7tb  and  8th  exceptions  seem  to  depend  on  the  same  ques- 
tion with  the  5tb  and  6tb.  I  will  only  observe,  that  I  cannot 
imagine  that  there  should  be  any  reasonable  doubt,  either  in  law 
or /act,  concerning  the  meaning  of  the  word  effect  in  this  speci- 
fication. But  if  there  was  such  a  doubt,  it  surely  must  have  been 
a  question  for  the  jury  on  the  whole  evidence. 

On  the  grounds  which  1  have  already  explained,  and  con- 
curring in  the  views  of  your  Lordship  and  Lord  Medwyn,  I  am 
of  opinion  that  these  exceptions  (9th  and  lOih)  cannot  be  sus- 
tained. 

11th  Exception Looking  to  the  terms  of  the  Statute  of 

James,  and  the  way  it  has  been  applied,  and  to  the  nature  of 
the  direction  excepted  from,  I  am  of  opinion  that  the  direction 
was  right.  But  the  question  is,  whether  the  supposed  previous 
invention  must  not  have  been  known  and  used  as  a  useful  thing 
at  the  time — that  is,  in  fair  understanding  at  the  time  of  the  pa- 
tent in  question  being  obtained,  in  terms  of  the  Statute. 

1  am  of  opinion  with  your  Lordships,  that  there  is  no  ground 
in  law  for  these  (12th  and  13th)  exceptions.  I  think  it  clear  that 
the  specification  is  not  defective  in  the  points  referred  to ;  the 
modes  of  protection  of  the  mouth  of  the  furnace,  and  the  end  of 
the  pipe  being  perfectly  well  known  to  all  persons  of  ordinary 
skill  in  such  things. 

On  th«  first  exception  I  entirely  concur  in  the  opinion  of 
Losd  Medwyn. 

It  is  very  clear  to  me,  that  our  Statutes  concerning  the 
effect  of  the  closed  record,  which  are  neither  repealed,  nor  in 
any  manner  touched,  by  Lord  Brougham's  Act,  must  be  in 
full  force,  and  must  rule  the  question ;  and  that  that  record 
cAnnot  be  supplemented  by  any  note  of  objections  subsequently 
lodged. 

Then  it  appears  to  me,  that  if  the  party  meant  to  try  to 
prove  any  special  case  of  prior  use,  it  should  have  been  specifi- 
cally stated.  They  did  so  in  various  instances,  and  the  conse- 
quence was  that  they  were  disproved  in  the  trial  by  persons 
who  had  made  themselves  acquainted  with  the  works  referred 
to. 

The  case  of  the  gas  tubes  rather  tends  to  illustrate  the  point. 
The  averment  was  definite,  and  limited  to  previous  use  in 
Edinburgh  and  Glasgow;  and  it  was  so  put  in  the  issues.  The 
making  of  such  articles  at  all  was  of  very  recent  practice  ;  and 
all  the  persons  employed  in  it  in  these  places  were  well  known. 
But  if  you  make  a  general  averment  about  common  forges,  with 
reference  to  numerous  places  or  districts  all  over  the  kingdom, 
it  is  impossible  for  any  one  to  tell  or  to  discover  what  the  parti- 
cular thing  is  which  you  propose  to  prove  under  it. 

An  averment  of  a  general  custom  would  be  a  different  case. 
But  even  for  that,  the  record  here  would  not  be  sufficient. 

Lord  Meadowbank  absent. 

The  Court  accordingly  disallowed  the  bill  of  excep- 
tions, and  also  refused  a  motion  for  a  new  trial. 

Presiding  Judge  at  Trial,  Lord  Justice-Clerk  (llope),^^Act, 
Rutherfurd,  P.  Robertson,  A.  Anderson,  Inglis;  G.  and  G. 
Dunlop,  W.8.,  Agents.  — Alt.  Solicitor-General  (M'Neill), 
Whigham,  Mure ;  Tod  and  Romanes,  W.S.,  Agents, — |  G.D.F.J 
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No.  277. — William  Landell,  Pursuer^  r.  William 

PuRVESy  Defender, 

Process — Jury  Trial — Leave  to  Appeal — Agent  and  Client — 
Reparation — Relief — An  action  of  relief  having  been  raised  by 
a  pursuer  to  recover  damages  from  a  law-agent ^  in  consequence 


of  the  former  having  himself  been  subjected  in  damages  from  the 
use  of  a  border  warrant,  which  had  been  obtained,  as  alleged,  on 
the  advice  and  employment  of  the  defender  as  agent,  and  which 
had  been  found  illegal,  an  issue  was  refused  by  the  jury  clerks, 
and  the  Lord  Ordinary  held  the  action  irrelevant;  but  the 
Court,  though  expressing  doubt,  unanimously  held  the  summons 
relevant.  Thereafter  an  issue  was  approved  of  to  try  the 
case,  but  before  that  could  be  done,  the  defender  applied  to  the 
Court  for  leave  to  appeal  against  the  judgment  Jinding  the  sum- 
mons  relevant.  The  Court,  in  the  circumstances,  granted 
leave,  provided  the  petition  of  appeal  should  be  presented  on 
or  before  a  (week)  limited  time. 

Continuation  of  case  supray  p.  417.  Since  the  de- 
cision of  the  Court  (supra)  al ten  tig  the  Lord  Ordi- 
nary's judgment,  and  finding  the  summons  relevant^ 
the  defender  presented  a  petition  for  leave  to  appeal 
against  the  interlocutor  pronounced  by  the  Court. 

Rutherfurdy  for  the  pursuer,  opposed  the  application, 
in  respect  that  as  the  case  was  now  remitted  to  the 
jury  roll  after  the  finding  of  relevancy,  it  was  unusual 
to  grant  leave  of  appeal,  especially  where  it  was  un- 
derstood the  Court  was  unanimous,  and,  accordingly, 
he  proposed  that  their  Lordships  should  refuse  leave, 
and  approve  of  the  issue  which  had  been  drafted  and 
submitted  to  the  defender. 

The  issue  proposed  was  as  follows : 

**  Whether  the  pursuer  employed  the  defender  as  his  law- 
agent,  to  adopt  legal  measures  for  making  the  said  Mrs  Margaret 
Brodie  or  Landell,  the  person  named  in  the  said  warrant,  amen- 
able to  the  Scotch  Courts,  and  whether  the  defender  advised 
the  pursuer  to  apply  for  said  warrant,  and  represented  the  same 
to  be  legal  and  proper;  and  whether  the  defender  thereafter, 
acting  as  agent  aforesaid,  obtained  the  said  warrant,  and  after 
he  obtained  the  same  from  James  Bell,  Sheriff-clerk  of  Ber- 
wickshire, gave  instructions  to  the  Sheriff-officer  for  putting 
the  said  warrant  into  execution  against  the  said  Mrs  Margaiet 
Brodie  or  Landell,  by  imprisoning  her  in  the  jail  of  Greenlaw, 
whereby  the  pursuer  was  subjected  to  the  expenses  and  damages, 
of  which  he  demands  to  be  relieved  by  the  defender?*' 

Lord  Justice- Clerk. — What  does  the  defender  say  to  the 
draft  ? 

Whigham  had  nothing  to  say  about  the  pursuer's  draft  issue. 
All  that  the  defendnr  had  to  state  was  in  support  of  the  peti- 
tion for  leave  to  appeal.  The  Court  had  expressed  doubts  as 
to  the  summons  being  relevant;  in  particular.  Lord  Moncreiff 
was  understood  to  be  of  that  opinion;  and  as  the  judgment  was 
not  unanimous,  leave  should  be  granted. 

Lord  Justice-  Clerk Do  you  admit  that  the  proposed  issue 

is  conform  to  the  summons  ? 

Whigham. — I  do  so.  It  covers  the  point  in  the  summons, 
certainly. 

Rutherfurd, — Then  the  only  course  for  the  Court  is  to  ap- 
prove of  the  issue  as  drafted. 

Lord  Justice-  Clerk That  is  the  first  step,  certainly.     But 

should  you  not  add  to  the  draft,  **  to  the  injury  and  damage  of 
the  pursuer?*' 

Rutherfurd  was  not  sure  if  that  would  be  conform  to  the 
summons.  It  was  only  a  question  of  relief  that  was  raised,  and 
the  summons  contained  no  conclusion  for  damages. 

Lord  Justice-  Clerk I  know  that :  But  why  not  insert  the 

usual  expression  ? 

Whigham, — It  would  alter  the  summons. 

Lord  Justice- Clerk, — No,  indeed.  As  the  pursuer  was  sub- 
jected himself  in  damages  and  expenses,  I  confess  I  think  the 
words  ought  to  be  added. 

The  other  Judges  rather  thought  that  the  vords 
should  be  added,  and  they  were  so  accordingly,  and 
the  issue  awroved  of. 

As  to  the  claim  for  leave  to  appeal, 

Lord  Moncreiff  (looked  bacl^lo  his  notes  of  the  advising.) 
There  happened  to  be  no  repRer  present  I  recollect,  when 
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the  case  was  argued,  and  I  cannot  now  charge  my  memory  with 
what  I  said.  1  thought  the  case  attended  with  difficulty  I  re- 
collect ;  but  all  I  find  in  my  notes,  as  applicable  to  what  I  said 
at  the  time  in  reference  to  the  question  of  relevancy,  is  the  ex- 
pression— '*  Doubt."  I  forget  exactly  what  I  said,  but  I  am 
inclined  to  think,  that  on  the  whole  I  concurred  with  your 
Lordships. 

Rutherfurd, — Therefore  the  judgment  was  unanimous,  and 
there  is  no  ground  for  the  appeal.  We  have  now  got  an  issue, 
and  we  shall  give  notice  to  try  the  case,  and  why  not  proceed 
to  trial?  We  may  not  obtain  a  verdict :  therefore  the  necessity 
for  an  appeal  would  be  at  an  end.  Besides,  it  is  plain  the  de- 
fender wishes  to  endeavour  to  hang  up  the  case  from  the  jury 
indefinitely,  by  taking  the  case  to  appeal;  but  the  pursuer, 
since  the  issue  was  approved  of,  had  a  material  interest  to  pre- 
vent this,  and  the  Court  would  be  slow  to  interfere. 

Dean  of  Faculty. — But  if,  on  appeal,  the  decision  is  reversed, 
then  a  trial  would  be  rendered  unnecessary. 

Lord  Moncreiff. — The  only  thing  I  would  remark  is,  that  we 
have  pronounced  an  interlocutor  of  relevancy,  which  is  a  very 
rare  thing ;  and  on  that  ground  there  may  be  a  reason  for  grant- 
ing leave. 

Lord  Justice-  Clerk.^-\i  the  defender  can  show  at  the  trial 
what  he  avers  on  the  record  as  avoiding  the  damage,  then  the 
pursuer  will  not  get  a  verdict.  There  are  few  or  no  cases  in 
which  an  appefl  has  been  allowed  after  the  approval  of  an  issue. 
There  was  the  case  of  the  Duke  of  Hamilton,  but  it  was  dif- 
ferent ;  and  the  appeal  here  may  turn  out  quite  useless. 

Dean  of  Faculty — But  if  the  pursuer  get  a  verdict,  and  the 
decision  of  the  Court  here  is  reversed  on  appeal,  the  trial  will 
have  been  useless,  in  which  way  the  proper  course  would  seem 
to  be  to  grant  leave  ;  however,  if  the  Court  think  that  all  our 
defences  are  reserved,  to  be  raised  at  the  trial,  that  may  make 
a  difference  in  our  course. 

Lord  Justice-  Clerk, — This  is  not  a  similar  case  to  that  of  the 
Duke  of  Hamilton.  There  the  question  appealed  was  as  to  the 
state  of  interests ;  so  that,  if  reversed,  it  materially  altered  the 
case. 

Rutherfurd. — The  plea  in  defence  here  was,  not  simply  that 
the  action  was  not  relevant,  but  want  of  employment.  This 
latter  question  was  ante  omnia  to  be  tried ;  for  if  settled,  it 
would  supersede  the  question  of  law.  An  issue  obtained  in  the 
common  case,  implies  relevancy.  Here  relevancy  is  no  doubt 
expressly  found  by  the  Court,  and  there  is  the  issue  also  ap- 
proved of;  but  what  difference  is  there  between  the  two  cases? 
One  might  as  well  appeal  against  an  issue  after  it  is  approved  ; 
but  how  unusual  that  is.  Referred  to  the  case  of  Magistrates 
of  Wigton,  15th  February  1834;  12  S.  and  D.,  p.  459. 

Dean  of  Faculty. — The  special  defences  will  be  superseded 
if  the  action  is  held  to  be  bad. 

Lord  Justice- CUrh  thought  there  was  a  great  specialty  in  the 
case.  The  defender  pleaded  that  the  action  was  not  relevant, 
but  he  did  not  content  himself  with  that,  and  went  on  and 
dosed  a  record  on  a  variety  of  averments.  Now,  after  the 
hold  Ordinary's  interlocutor  of  March  1842,  the  pursuer  could 
not  amend  bis  libeL  Ilis  Lordship  was  against  allowing  the 
leave  to  appeal,  after  the  course  adopted  by  the  defender  in  the 
record,  who  now  had  advantages  he  would  not  have  bad  if  the 
discussion  on  the  relevancy  bad  taken  place  before  going  into 
a  record.  The  summons  has  now  been  found  to  be  relevant. 
The  issue  has  been  approved  of;  and  evidence  may  be  lost  by 
delay,  to  the  great  prejudice  of  the  pursuer.  Then  the  defen- 
der has  his  special  defences,  and  if  these  be  proved  at  the  trial, 
the  verdict  will  be  in  his  favour,  and  that  would  supersede  the 
necessity  for  any  appeal.  The  question  is  entirely  a  matter  of 
fact ;  and  if  the  leave  is  granted  here,  it  may  be  granted  in 
every  other  case  where  the  issue  is  to  the  loss  and  damage  of 
the  pursuer.  This  is  not  equivalent  to  the  question  which 
sometimes  arises,  whether  malice  should  go  into  the  issue.  It 
is  a  case  in  which  you  can't  begin  anew.  The  defender  can 
suffer  no  prejudice  by  the  trial;  and  I  am  accordingly  against 
granting  leave. 

Lord  Medwyn  was  of  a  different  opinion,  and  did  not  see  why 
the  closing  of  the  record  made  any  difference,  as  both  pursuer 
and  defender  were  parties  to  that.  The  pursuer  ought  to  have 
got  the  question  of  relevancy  set  at  rest  himself  before  going 


into  a  record.  His  Lordship  was  in  favour  of  granting  leave, 
since  he  was  inclined  to  have  the  question  of  relevancy  re- 
considered, as  it  had  been  said  that  it  was  the  first  instance  of 
the  kind  where  malice  was  not  averred,  or  want  of  skill  io  the 
professional  man,  or  neglect  or  dereliction  of  duty. 

Lord  Moncreiff  conksied  he  was  of  Lord  Medwyn*s  opinion. 
It  was  a  very  special  case,  both  from  the  fact  that  the  jury  clerks 
could  not  find  matter  in  the  summons  to  frame  an  issue,  and  also 
because  be  believed  it  to  be  the  first  case  of  the  sort.  His  Lord- 
ship thought  nothing  of  closing  the  record,  nor  could  be  see  how 
it  bore  on  the  question.  It  was  the  pursuer's  duty  to  look  after 
his  own  interests,  in  the  conduct  of  his  case,  and  (be  Court 
could  not  either  assume  negligence  or  ignorance  on  his  part. 
If  the  summons  was  not  relevant,  there  was  no  case;  and 
*'  were  the  Courr,  while  in  dubio  as  to  whether  there  was  any 
ground  for  action,  to  send  it  to  trial  ?"  He  certainly  doubt- 
ed the  judgment  pronounced  holding  the  summons  to  be  rele- 
vant; but  in  the  question,  whether  they  ought  to  allow  an 
appeal  of  that  judgment,  it  was  a  very  extraordinary  case  in 
the  circumstances,  and  on  that  ground,  and  on  the  doubt  as  to 
the  judgment  itself,  he  thought  leave  should  be  granted.  The 
issue  clerks  could  find  no  issuable  matter  in  the  summons. 
The  Lord  Ordinary  held  it  to  be  irrelevant;  and  the  Court,  only 
with  some  doubt,  held  it  to  be  relevant.  And  they  pronounc<rd, 
what  is  a  very  unusual  thing,  an  interlocutor  of  relevancy.  *  In 
these  circumstances,  accordingly,  in  such  an  important  question 
Involving  the  liability  of  an  agent,  it  would  be  going  far  to  re- 
fuse the  leave. 

Lord  Meadowbank  absent. 

The  Court 


«< 


grant  leave  to  the  petitioner  to  present  a  petition  of  appeal  to 
the  House  of  Lords  against  the  interlocutor  of  the  27th  d«y  of 
May  last,  provided,  however,  that  the  said  petition  shall  have 
been  presented  on  or  before  the  27th  day  of  July  current." 

Act.  Rutherfurd,  J.  S.  More;  Greig  and  Morton,  W.S., 
Agents. — Alt.  Dean  of  Faculty  (Wood),  Whi^ham;  Aiii^he, 
Macallan  and  Graham,  W.S.,  Agents fG. D.F.J 


20th  July  1842. 
Second  Djvxrion. — (G.D.F.) 

No.  278. — W.  H.  Sands,  Trustee  of  the  deceased  Jofifi 
Duke  of  Roxburghey  Objector,  v.  The  Ricnx  Ho- 
nourable   THE    EaHL   of    WeMYSS   AND    MaRCII, 

Respondent. 

(In  Locality  of  Whittingfiame,) 

Teinds — Titularity  —  Completing  Titles -—Augmentation  and 
Locality — Church — Circumstances  in  which  held,  that  a  cer- 
tain progress  of  titles  conferred  the  right  of  titularity  on  A,  to 
the  teinds  of  a  parish,  in  preference  to  33,  who  claimed  it  in 
virtue  of  another  set  of  titles  ;  and  that  a  disposition  by  A  of 
the  teinds  of  certain  lands  within  the  parish,  was  a  valid  and 
effectual  heritable  right  in  favour  of  lite  heritor  to  whom  it  teas 
granted;  and  effect  accordingly  ordered  io  be  given  to  it  in  a 
process  of  locality  and  augmentation  of  the  ptwisk^ 

The  objector  set  forth,  that  the  collegiate  charch  of 
Dunbar  was  established  in  the  year  1342  by  Patrick 
Earl  of  March,  and  confirmed  by  William,  Bishop  of 
St  Andrews.  Its  constitation  consisted  of  a  dean,  an 
archpriest,  and  eight  canons,  for  whose  stipport  there 
were  assigned  the  revenues  of  the  church  of  Dunbar, 
and  the  incomes  of  the  chapels  of  \yhittinghamey 
Spot,  Stanton,  Panshiel,.  and  of  Hedderwick ;  and  the 
churches  of  Linton  in  East-Lothian,  Dunse  and  Chiro- 
side  in  Berwickshire,  were  likewise  annexed  to  the 
establishment — the  granter  reserving  to  himself  the 
right  of  patronage.  By  a  new  regulation  in  1492, 
when  the  establishment  was  again  confirmed  by  the 
bishop  of  St  Andrews,  the  churches  of  Dunbar,  Pin- 
kerton,    Spot,  Belton,  Pitcokis,  Linton^   Dunse,  and 
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Chirnside,  were  appointed  prebends  of  it, — Chalmers's 
Caledonia,  Vol.  II.  p.  51 1. 

In  1372,  George  then  Earl  of  March  gave  in  mar- 
riage with  his  sister  Agnes,  to  James  Douglas  of  Dal- 
keith, the  manor  of  Whittinghame,  with  the  parsonage 
of  the  chapel;  and  by  charter,  of  date  17th  October 
1564,  Queen  Mary  granted  to  James  Douglas  of  Dal- 
keith, then  Earl  of  Morton,  inter  alia,  the  lands  and 
barony  of  Whittinghame,  along  with  "  advocatione  et 
donatione  ecclesia;  de  Quhittinghame  et  omnium  aliarum 
ecelesiarum  et  cappellaniarum  earundem  ac  omnibus 
pertinentiis  jacen.  infra  vicecomitatum  nostrum  de 
Edinburgh  et  constabulariam  de  Hadintoun.'' 

The  estates  of  the  Earl  of  Morton  were  forfeited  to 
the  Crown  in  1581,  and  in  the  same  year  a  Statute  was 
passed  ratifying  a  conveyance  granted  by  his  Majesty 
to  John  Earl  of  Morton  of  a  considerable  portion  of 
the  forfeited  estates,  but  neither  the  tenandrie  of  Cmm- 
stane  (afterwards  mentioned),  the  deanery  of  Dunbar, 
nor  the  patronage  of  Whittinghame,  formed  parts  oif 
the  grant.  In  consequence,  the  patronage  of  the  dean- 
ery of  Dunbar,  and  of  all  the  benefices  and  chaplainries 
connected  with  it,  including  the  patronage  of  Whitting- 
hame, was  vested  in  the  Crown  for  some  time  previous 
to  the  end  of  the  sixteenth  century,  and  at  that  period, 
and  subsequently,  the  objector  alleged  that  the  Crown 
possessed  and  exercised  a  right  of  property  over  the 
whole  revenues  which  pertained  to  the  collegiate  church, 
and  to  the  benefices,  prebends,  and  chaplainries  con- 
nected with  it. 

B^"  an  Act  of  Parliament  in  1606,  in  thctreign  of 
King  James  the  Sixth,  the  narrative  of  which  set  forth 
the  great  services  of  Greorge  Earl  of  Dunbar,  Lord 
Home  of  Berwick,  **  Chief  Thesaurer  of  Scotland,  Chan- 
cellar  of  the  Escheker  in  England,"  his  Majesty  granted, 
disponed,  and  confirmed  to  the  Earl, 
'*  hi  j  airis  and  ass'nais  inter  alia,  all  and  baill  the  tennendrie  of 
crumstane  comprebenrling  the  landis  and  ground  qiihairone  the 
Castell  of  dunbar  is  sittiat  The  foirtbis  castell  steid  and  haill 
precinct  ynirof  with  houss  yairdia  and  pelces  of  land  vseit  and 
wont  to  p'tene  to  the  said  Castell  The  landis  and  boundis  of 
the  great  loch  of  dunbar  The  landis  of  brovmepairk  wt.  roedowes 
et  borswairdis  The  lynkis  and  cunnynger  of  estbairuis  and  all 
p*tinentis  belanging  of  auld  to  the  lordscbipand  baronie  of  dun- 
bar Alsua  all  and  baill  the  landis  of  Rewlismaynis  Sannpsones 
Wallis  crvmestane  with  the  myln  yairof  The  landis  and  akeris 
besyd  and  within  the  towne  of  duns,  with  the  cottages  yairof 
The  landis  of  Newtoun  quhitsuB*  twm  husband  landis  in  bil- 
toun  and  binUis  cslHt  prestoun  waria  with  all  thair  pairtis  pen- 
diclts  anexis  conexis  dependencis  and  pertinentis  lyand  in  tbe 
said  s'refdome  of  berwick  toggidder  wt.  adaocatioan  donatioun 
and  richt  of  patronage  of  the  benefices  and  cbaplanreis  following 
ylzt.  The  denrie  of  dunbur  including  tbe  personage  and  vicarage 
of  the  parochtn  of  qabittengem  The  arcbiprestrie  or  vicarage  of 
dunbar  including  all  tbe  kirklandis  and  teyndis  vseit  and  wont 
of  all  and  haill  the  parochin  of  dunbar  The  prebendarie  of  duns« 
including  personage  and  vicarage  of  the  baill  parochin  of  duna 
Tbe  prebendarie  of  Chirnesyd  including  personage  and  vicarage 
of  tbe  haill  parochin  of  chirnesyde  The  prebendareis  cbanonreis 
or  personages  of  dunbar  pincartoun  Beltoun  and  pitcokis  The 
Cbaplanreis  callit  tbe  saull  preistis  and  all  vtberis  cbaplanreis 
fandit  of  auld  within  tbe  college  anexit  tbairto  with  tbe  co'mones 
or  co'Rionntie  teyndis  depending  vpoun  the  zeirlie  fruittis  and 
co'moditets  of  tbe  foirsaidia  as  proper  p'tinentis  of  the  samyn, 
all  vnitit  and  incorporat  iu  the  foiraatd  tenendrie  of  crumstane,*' 
&c. 

The  Statute,  afler  of  new  conveying  the  lands,  pro- 
ceeded : 
**  With  all  pairtis  pendiclLi  and  perCioentis  yairof  with  advoca- 


tioun  dona'un  and  richt  of  patronage  of  tbe  denrie  of  dunbar 
Tbe  Arcbiprestrie  of  Dunbar  The  Cbanonreis  and  prebendaries 
of  dunr.  chirnesyd,  dunbar,  pynkertoun  spott  beltoun  and  pit- 
cokis Tbe  cbaplanreis  callit  tbe  saull  pristis  and  all  vtberis 
cbaplanreis  foundit  or  a*nexit  of  auld  To  tbe  said  college  of 
dunbar  Tof?idder  with  the  prebendarie  of  the  parochin  of  lyn- 
toun  including  personage  and  vicarage  yairof  anexit  and  foundit 
of  auld  within  tbe  saroi  college  kirk  of  dunbar  with  the  saidia 
comonis  and  comountie  Teyndis  Pertenig  and  depending  vpoun 
tbe  zeirlie  rentis  of  tbe  saidis  kirkis  as  proper  pertinentis  of  the 
saroyn.  And  siclyk  all  and  haill  the  landis  of  locbend  with 
nierlowes  and  pertinentis  yairof  The  haill  toune  and  landis  of 
niekill  and  litill  pynkertownes  Quhytrig  and  burt  with  tennent 
tennendreis  and  all  thair  pertinentis  Perteni'g  to  oure  souerane 
lord  being  p'ts  of  his  hienes  a'nexit  propirtie  and  patrimonie  of 
tbe  Crowne." 

Following  on  the  Statute  of  1606,  King  James  the 
Sixth  granted  a  charter  in  July  of  the  same  year,  pre- 
cisely in  the  terms  of  the  Statute  in  favour  of  the  Earl 
of  Dunbar.  The  Earl  having  died,  he  was  succeeded 
by  two  daughters ;  but  by  agreement  between  them,  a 
title  was  made  up  in  1613  to  the  said  lands  and  others, 
inter  alia,  to  the  deanery  of  Dunbar  and  other  bene- 
fices, solelj'  in  the  person  of  one  of  them,  namely,  his 
eldest  daughter,  Lady  Anne,  exactly  in  terms  of  her 
father's  titles.  Two  sets  of  titles  thereafter  appear 
to  have  emanated  from  the  successor  of  the  Earl  of 
Dunbar:  —  1st,  In  1616,  Lady  Anne  and  her  hus- 
band resigned  the  lands  of  Whittinghame  into  the 
hands  of  the  Crown,  "  nee  non  totas  et  integras  terras 
ecclesiasticas  et  glebam  de  Quhittinghame,**  *'  una 
cum  advocatione  et  jure  patronatus  ecclesise  parochia- 
lis  de  Quhittinghame  tam  rectorie  quam  vicarie  ejus- 
dera,"  in  favour  of  Sir  Archibald  Douglas  of  Whiter 
tinghame,  who  thereafter  was  infeft,  in  I6l6,  on  a 
Crown-charter  dated  in  1616,  whereby  there  were  dis- 
poned to  him,  and  his  heirs- male  and  assignees, 

"  omnes  et  singulas  terras  de  Whittinghame  cunn  turre  fortalicfo 
manerie  domibus  edificiis  hortis  pomariis  molendino  terris  molen- 
dinariis,  mnlluris,  sequelis,  annexis,  connexis,  partibus  pendi- 
culis  et  omnibus  suis  pertinentiis,  nee  non  totas  et  integras  terras 
ecclesiat^tieas  et  glebam  de  Qiibiuioghamey  cum  donubua  edificiia 
et  omnibus  suis  pertinen.,'*&c.,  "  una  cum  advocatione  donatione 
et  jure  patronatus  eccli'e  parochialis  de  Quhittinghame  tam  rec- 
torie quam  vicarie  ejusdem./'  &c. 

The  Crown-charter,  besides  containing  the  right  to 
the  patronage  of  Whittinghame,  contained  a  clause 
erecting  the  whole  into  a  barony,  to  be  called  the  Ba- 
rony of  Whittinghame. 

Following  on  this  deed,  and  on  the  narrative  thai 
Sir  Archibald  stood  iufefl  *'  in  the  advocation,  dona*' 
tion,  and  richt  of  patronage  of  the  parish  kirk  of  Quhit- 
tinghame" under  Crown  titles,  a  deed  was  executed  ia 
March  1618  by  John  Viscount  Lauderdale,  who  ap-r 
peared  to  have  had  some  claim  (the  nature  of  which 
was  not  set  forth  on  the  record)  to  the  patronage  of 
Whittinghame,  whereby  he  ratified  and  confirmed  Sir 
Archibald's  <<  said  heritable  right  to  the  said  patronage.'' 

In  regard  to  the  2d  title  emanating  from  Lady 
Anne,  the  eldest  daughter  of  the  Earl  of  Dunbar,  it 
appears  that' James  Baillie  of  Lochend  had  led  an  ap- 
prising against  Lady  Anne  and  Sir  James  Home  of 
Whiterig,  to  whom  she  had  been  married,  in  conse- 
quence of  which  he  was  infeil  on  a  Crown-charter  of 
adjudication  in  March  1618.  This  charter,  after  nar- 
rating that  certain  obligations,  rights  and  securities, 
formerly  belonging  to  Lady  Anne  and  her  spouse,  had 
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been  lawfully  appraised  from  them  by  decree,  1 9th 
December  1617,  disponed  to  Baillie  the  lands  and 
others  which  were  previously  mentioned  as  having 
come  into  the  person  of  Lady  Anne  on  the  death  of 
the  Earl  of  Dunbar,  viz., 

"  cum  advocatione  donatione  et  jtire  patronatus  heneficiorum  et 
capellaniaruiD  supra-script.  viz.,  diet.  Deranatus  de  Dunbar  in- 
chiden.  rectoriam  et  vicariam  diet,  parocbis  de  Wbittingbame, 
diet,  arcbipresbiteratus  ten  vicariae  de  Dunbar,  includen.  omnes 
terras  eeclesia&ticas  et  decimaB  usirat.  et  consuet  totius  antiquae 
parochiae  de  Dunbar,  diet,  prebende  de  Duns,  includen.  recto- 
riam et  vicariam  totius  parochiae  de  Duns,  diet,  prebende  de 
Chirnsyde,  includen.  rectoriam  et  vicariam  toriu^dictae  parochiae 
de  Chirnsyde,  diet,  prebendariarum  canonicatuum  seu  rectoriarum 
de  Dunbar  Pincartoun  Beltoun  et  Pitcokis  diet,  capellaniarum 
vulgo  nuneupat.  lie  tanct  priests,  et  omnium  aliarum  capel- 
laniarum ab  antequo  fundat.  infra  dictam  ecclesiam  collegiatam 
de  Dunbar  eidem  annexat.  cum  dictis  communiis  seu  com'unibus 
derimis  dependen.  super  an'uis  fructibus  et  com  modi  tati  bus  ec- 
clesiarum  supni'Script.  tanquam  de  propriis  bonis  et  pertinentita 
earundero." 

Baillie  was  duly  infefl  in  April  1618,  and  the  Earl  of 
Lauderdale,  who  also  claimed  some  right  to  the  deanery 
of  Dunbar,  came  forward,  and  by  a  deed,  dated  1 1  th 
July  1618,  narrating  *<  certain  good  reasons  and  con- 
siderations," resigned  and  conveyed  to  Baillie, 

"  all  and  baill  the  greens  and  cunnynghairs  of  East  Barns,  per- 
tinentiis  tbairof  quhatsomever,  lyand  within  the  sheriffdom  of 
and  constabularie  of  Hadington,  together  with  the 
advocatione  and  donatoun  of  the  prebendaries  of  the  college 
kirk  of  Dunbar  after  spect.,  viz.,  the  deanaric  of  Dunbar,  com- 
prehending the  personage  and  vicarage  of  the  kirk  of  Qubitting- 
hame,  the  archiprestrie  of  Dunbar,  the  prebendaties  of  Chirn- 
syde, comprehending  the  personage  and  vicarage  of  the  kirk  of 
Chirnsyde,  The  prebendaries  of  Dunbar,  Pincartoun,  and  Bel- 
toun, The  chaplanrie  called  the  saul-priests  of  Dunbar." 

This  deed  specially  excepted  from  the  warrandice 
the  deed  of  ratification  previously  executed  by  the 
Earl,  viz.: 

"  Exceptund  always  furth  of  the  said  warrandice  the  facts  and 
deedis  alreadie  done  by  us  before  the  making  hereof,  viz.,  ane 
ratificatione  of  the  patronage  of  the  prebendaiie  of  Cbirnside, 
made  be  us  to  Alexander  Earl  of  Home,  ane  ratificatione  of  the 
patronage  of  the  deanery  of  Dunbar,  comprehending  (he  kirk  of 
Quhittingham,  maid  to  Sir  Archibald  Douglas  of  Wbitting- 
ham,  Knight,  ane  of  the  senators  of  the  college  of  justice ;  ane 
disposition  maid  by  us  to  the  said  James  Baillie  of  the  patronage 
of  the  arch priestrie  of  Dunbar,  and  saulpriestrie  thereof,  with 
the  com'ouns  of  the  kirk  of  Dunbar,  and  all  deeds  (gif  any  be) 
done  by  us  the  said  Viscount  in  favour  of  umql.  George  Earl 
of  Dunbar,  bis  heirs  and  assignees,  quhilks  ratificationes  and 
dispositions  sail  nowise  be  comprehended  within  the  said  war- 
randice, but  exceptit  from  the  same." 

Following  on  this  deed,  and  with  a  view  apparently 
to  confirm  his  right,  Baillie  of  Lochend  entered  into  a 
contract  of  sale  with  Lady  Anne  in  July  1618,  in  re- 
gard to  certain  subjects  contained  in  the  apprising, 
being  the  lands  of  Broxmouth,  the  Links  of  East 
Barnes,  the  patronage  of  the  deanery  of  Dunbar,  and 
the  lands  of  Meikle  and  Little  Pincartouns,  Brunt  and 
Whiterig,  and  Lady  Ann  and  her  husband  conveyed 
the  same  to  Baillie,  together  with 

**  the  advocatioun  donatioun  and  right  of  patronage  of  the  be- 
nefices and  cbaplanreis  following,  viz.  the  sd.  Deanrie  of  Dum- 
bar  including  the  personage  and  vicarage  of  ye  sd.  parochin  of 
quhittinghame  the  archeprestrie  or  vicarage  of  Dumbar  includ- 
ing yr-intill  all  ye  kirk  lands  and  teinds  vsit  and  vont  of  all 
and  haill  the  said  parochin  or  Dumbar  the  sd.  prebendarie  of 
chirnsyde  including  personage  and  vicarage  of  ye  sd.  baill  paro- 
chin of  chirnsyde  the  id.  prebendaries  cbaplanreis  or  personagit 


of  Dumbar,  pincartoun  and  beltoun  the  prebendaries  eallit  ye 
saullpreist  wt.  the  commounes  and  commoun  teindis  depending 
vpon  ye  zeiilie  fruitis  and  commodeteis  of  ye  foresaids  kirkis." 

The  contract  excepted  from  the  warrandice  the  con- 
veyance of  the  patronage  to  Sir  Archibald  Douglas. 
Baillie  thereafter  obtained  a  charter  under  the  Great 
Seal  (on  30th  July  16 18),  whereby  the  Crown  convey- 
ed to  him  these  subjects, 

'*  una  cum  advocatione  donatione  et  jure  patronatus  ecclesiarum 
et  beneficiorumsubsequen.,  vis.  decanatus  de  Dunbar,  includen. 
rectoriam  et  vicariam  parocbias  de  Whittingharoe  Arcbipresbi- 
teratus seu  vicar iie  de  Dunbar  includen.  omn&s  terras  ecclesi- 
asticas  et  decimasusitat.  et  consuet.  totius  et  integia?  parochiae 
de  Duiiljar,  prebende  de  Chirnsyde,  includen.  recturiain  et  vi- 
cariam totius  parochiae  de  Chirnsyde,  prebendiarum  cappellani- 
arum  «eu  rectoriaruro  de  Dunbar,  Pincartoun,  et  Beltoun,  pre- 
bende seu  capellanie  vulgo  nuneupat.  lie  saulpriestrie  de  Dun- 
bar, cum  communiis  seu  comraunibus  deciuiis  dependen.  super 
annuls  fruclibus  et  commoditatibus  d'taruni  ecclesiarum  Ntrc 
non  totas  et  integras  terras  de  Meikle  et  Littel  Pincurtuunt:*, 
Brunt,  and  Qubitiig  cum  domibus  edificiis  lioitis  partibus  pemlt- 
culis  earundem  tenentibus  tenandriis  earundem  et  singulis  9uii 
jacen.  infra  constabulariam  de  Hadingtoun  et  vicecomitutuin 
de  Edinburgh  antedict." 

Til  is  charter  erected  the  whole  of  these  subjects 

"  in  unam  iittegram  et  liberam  tenandriam  omni  tempore  aflfa- 
turo  tenandriam  de  Pincartoun  nuncupand  ;*'  **  cum  eommutiis 
seu  communibus  decimis  dependen.  super  annuls  fructibus  et 
commoditatibus  aliarum  ecclesiarum." 

Baillie  afterwards  (in  August  1618)  conveyed  the 
great  portion  of  the  subjects  composing  this  tenandry, 
as  now  described,  to  Robert  Elarl  of  Roxburghe,  in 
whose  favour  a  charter  was  subsequently  ( 1 9th  August 
1618)  passed  under  the  Great  Seal,  the  qusequidem  of 
which  described  the  subjects  in  similar  terms  to  the 
enumeration  in  the  charter  to  Baillie,  of  July  1618. 
The  clause  of  novodamus  was  conform  to  that  descrip- 
tion ;  and  the  charter  contained  a  clause  of  new  erect- 
ing the  same  into  a  tenandry,  apparently  because  the 
whole  subjects  previously  contained  in  the  tenandry 
were  not  now  conveyed  to  the  Earl  of  Roxburghe. 

To  follow  out  the  titles  to  the  Douglas  family,  the 
first  above  mentioned: — Sir  Archibald  (the  1st)  having 
died,  his  succession  was  taken  up  by  his  eldest  sou, 
Arthur.  Arthur — who  was  duly  infeft  in  1628  on  a 
Crown  title,  which  specially  described  the  subjects  con- 
tained in  it,  in  the  same  way  as  they  were  disponed 
and  held  by  his  father,  and  as  having  been  erected 
into  a  barony — thereafter,  in  1642,  under  reservation 
of  his  liferent,  resigned  the  barony,  &c.,  and  whole 
subjects  above  conveyed,  with  the  exception  to  be  men- 
tioned, to  his  eldest  son  Archibald  (Sir  Archibald  the 
second)  who  was  infeft  on  a  Crown-charter :  But  the 
charter  excepted,  or  at  least  did  not  per  expressum 
convey  to  Sir  Arthur's  son,  the  patronage  of  Whitting- 
*  hame. 

Thereafter,  on  the  second  Sir  Archibald's  death,  a 
title  was  expede  (in  1662)  in  favour  of  his  eldest  sis- 
ter and  heir-at-law,  the  Countess  of  Kingston,  and  sub- 
sequently, on  her  death,  a  title  was  completed  (in  1684) 
in  favour  of  her  son  Archibald  (the  third  Sir  Archi- 
bald, and)  Master  of  Kingston,  in  precisely  the  same 
terms  as  the  titles  stood  in  the  person  of  the  first  Sir 
Archibald  Douglas  in  1616. 

The  Master  of  Kingston  (the  third  Sir  Archibald 
Douglas)  having  contracted  debt,  a  decree  of  apprising 
was  obtained  against  hinii  whereby  there  w«re  apprised 
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from  him  the  lands  and  barony  of  Whittinghame, 
"  with  the  teinds  great  and  small,  both  parsonage  and 
vicarage,  of  the  aforesaid  barony  and  others."  There- 
after, William  Hay  of  Drummelzier  obtained  right  from 
the  creditor,  Elizabeth  Rutherford,  to  this  apprising, 
and  he  was  infeft  in  1700,  on  a  charter  of  adjudication 
and  resignation  from  the  Crown,  which  disponed  to 
him  the  barony  of  Whittinghame,  and  others  compre- 
hended therein, 

"  Totas  et  integras  terras  et  baroniam  de  Whittinghame  inibi 
comprebenden.  una  cum  advocatione  donatione  et  jure  patrona- 
tu8  ecclesiee  parochialis  de  Whittinghame,  cum  decimia  ejusdera 
taoi  rectoriis  quam  vicariis." 

The  charter  described  the  lands : 

*'  £t  quae  omnes  terrs  aliaqne  suprascript.  in  unam  et  liberam 
baroniam  vocat.  Baroniam  de  Whittinghame  erect,  fuerunt  se- 
cundum antiqna  jura  et  infeofamenta  ejusd.  quond.  Archibaldo 
Douglas  de  Whittinghame  et  predecessoribus  suis  concess.  Et 
quxquidem  terre  et  baroniae  de  Whittinghame  comprebenden. 
ut  predidtur  cum  decimis  magnis  et  rainutis  tarn  rectoriis  quam 
vicariis  diet,  terrarum  et  baroniffi  ad  dictum  quondam  Dominum 
Archibaldum  Douglas  de  Whittinghame  et  ad  Dominam  Eliza- 
heth&m  Douglas  ejus  sororem  sponsam  Alexandri  Vicecomitis 
de  Kingstoun  et  dicto  Alexandre  Vicecompti  de  Kingstoun  seipso 
et  ad  quondam  Carolum  Magistrum  de  Kingstoun  filium  legiti- 
mum  natu  maximum  procreat.  inter  diet.  Alexandrum  Vice- 
comitem  de  Kingstoun  et  Dominam  EHzabetham  Douglas  perprius 
hereditarie  pertinuerunt,  et  quse  appreciatae  fuerunt  a  dicto 
Alexandro  Vicecomite  de  Kingstoun  ad  instantiam  Elizabetbse 
Rutherfurd." 

The  lands  and  barony  of  Whittinghame  were  pos- 
sessed in  virtue  of  this  title  down  to  1817)  when  they 
came  by  purchase  into  possession  of  the  present  family 
of  Balfour. 

Afler  this  enumeration  of  titles,  it  is  necessary  to 
state,  in  regard  to  the  teinds  of  the  parish  of  Whit- 
tinghame, which,  prior  to  the  end  of  the  sixteenth  cen- 
tury, were  in  the  hands  of  the  Church,  and  drawn  by 
the  deanery  of  Dunbar,  that  in  February   1590,  Lord 
Claud   Hamilton,  who  was  the  commendator  of  the 
Abbey  of  Paisley,  and  also  the  dean  of  Dunbar,  with 
consent  of  his  prebendaries  and  chaplain  of  the  colle- 
giate church  of  Dunbar,  granted  a  lease  to  his  son.  Sir 
George  Hamilton,  and  his  heirs,  for  a  very  long  period, 
of  the  *^  teynd  scheaves,  utheris  teyndis  of  lamb  and 
wool,  fruits,  rents,  and  emoluments,  profeitis  and  duties 
whatsomever,  of  the  parsonage  and  vicarage  of  Whit- 
tinghame, with  parts,  pendicles  and  pertinents,"  &c., 
pertaining  to  the  deanery  of  Dunbar.     This  tack  was 
assigned  by  the  lessee  to  Sir  Claud  Hamilton  of  Shaw- 
field  ;  and  it  appeared  from  a  (Kscree  of  platt,  in  Janu- 
ary 1 6 18,  and  relative  proceedings,  that  a  prorogation 
was  obtained  of  the  tack,  which,  it  was  averred,  con- 
tinued in  subsistence  till  afler  the  commencement  of 
the  present  century. 

The  objector  alleged  that  the  Roxburghe  family  had 

alvvnys  possessed  the  subjects  described  as  contained 

in  the  tenandry  of  Pinkerton,  which  was  so  erected  in 

1 6 1 S,  from  that  period  down  to  the  present  moment : 

That  in  particular,  they  possessed  the  titularity  of  the 

parish  of  Whittinghame  in  virtue  of  their  right  to  the 

deanery ;  and  in  exercise  of  the  right  of  titularity,  the 

late  John  Duke  of  Roxburghe  had,  in  1798,  disponed 

to  Robert  Walter  Lord  Blantyre,  all  and  whole  the 

teinds,    parsonage  and  vicarage,  of  all  and  haill  the 

lands  belonging  to  the  latter,  lying  within  the  parish  of 

Whittinghame,  and  that  they  had  exercised  other  un- 
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equivocal  and  substantial  acts  of  possession  of  the  titu- 
larity, which  were  set  forth  on  the  record,  viz.,  by 
conveying,  in  right  of  the  title  to  the  deanery,  &Cm  the 
teinds  on  various  occasions,  to  various  heritors  within 
the  parish  of  Whittinghame.  And  the  objector  ac- 
cordingly pleaded  in  this  locality  of  the  parish  of  Whit- 
tinghame, that  in  virtue  of  the  titles  and  possession 
which  has  been  explained,  the  late  John  Duke  of  Rox- 
burghe had  a  valid  and  effectual  title  to  the  titularity 
of  the  teinds  of  the  parish  of  Whittinghame,  and  that 
the  disposition  to  Lord  Blantyre  in  1798,  was  there- 
fore effectual  to  constitute  an  heritable  right  to  the 
teinds  thereby  disponed ;  and  it  was  argued,  that  the 
alleged  title  to  the  titularity  in  the  family  of  Hay,  was 
ineffectual  in  competition  with  that  of  the  objector's 
constituent;  because,  1^^,  the  party  from  whom  the 
right  to  the  barony  of  Whittinghame  was  adjudged  by 
the  Hays,  had  no  right  to  the  teinds  in  question,  and 
accordingly,  that  the  charter  of  adjudication,  and  whole 
progress  following  on  it,  was  void,  as  flowing  a  non 
habente  potestcUem ;  and,  2<f/y,  because  no  possession 
of  the  teinds  had  ever  been  had  by  the  Hays,  or  by 
their  predecessors  or  authors ;  and  the  objector  there- 
fore objected  to  the  schemes  of  locality  and  of  account- 
ing between  the  heritors,  in  so  far  as  effect  had  not 
been  given  to  the  heritable  right  held  by  Lord  Blantyre 
to  his  teinds  in  the  parish ;  and  he  craved  rectification 
and  adjustment  accordingly. 

The  respondent — denying  that  the  titularity  was 
conveyed  at  all  to  the  objector's  constituents — alleged, 
besides,  that  there  were  no  sufficient  acts  of  possession 
of  it;  and  it  was  maintained  that  the  titularity  was  in 
the  respondent,  who,  or  his  authors,  had  invariably, 
from  1700  to  the  present  time,  possessed  and  exercised 
the  right  of  patronage.  And  it  was  averred  that  the 
title  to  Lord  Blantyre  had  been  executed  by  the  Duke 
of  Roxburghe  for  a  purpose,  in  order  to  enable  Lord 
Blantyre,  as  having  an  heritable  right  to  his  teinds,  to 
avoid  being  allocated  on  in  the  then  pending  process 
of  locality  and  augmentation  by  the  minister  of  the 
parish.  It  was  admitted  that  the  common  agent  had 
given  effect  to  the  title,  but  objections,  it  was  stated, 
were  lodged  to  it,  which,  however,  never  came  before 
the  Court,  in  consequence  of  Lord  Blantyre's  property 
and  that  of  Drummelzier  centering  in  the  proprietor  of 
Whittinghame.  In  1808,  however,  in  a  new  locality, 
these  lands,  which  had  belonged  to  Lord  Blantyre, 
were  localled  on ;  but  that  process  fell  asleep.  In  1829 
a  new  process  was  brought,  and  in  it  the  sape  lands 
were  again  localled  on,  in  respect  of  no  heritable  right 
having  been  instructed  to  the  teinds  of  them  by  Mr 
Balfour,  the  then  proprietor,  and  a  final  scheme  of  lo- 
cality (now  objected  to)  was  made  up  on  the  principle 
that  neither  the  late  Lord  Blantyre  nor  Mr  Balfour 
had  any  heritable  right  to  their  teinds. 

The  respondent  accordingly  argued^  that  the  Duke 
of  Roxburghe  had  no  right,  as  titular,  to  grant  the  dis- 
position to  Lord  Blantyre  in  1798,  and  that  the  right 
to  the  titularity  must  be  held  to  be  in  the  respondent, 
and  that  his  title  was  preferable  to  that  of  the  objector. 
Further,  it  was  argued,  that  as  the  present  proprietor 
of  the  teinds  in  dispute  had  consented  to  be  allocated 
on  as  a  party  having  no  heritable  right  to  his  teinds, 
there  were  fair  grounds  for  presuming  that  the  present 
objections  were  untenable. 
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The  Lord  Ordinary  pronounced  the  following  in- 
terlocutor : 

"  IIM  March  1841 The  Lord  Ordinary  having  heard  par- 
ties' procurators,  and  thereafter  made  avizandum,  finds, 

"  Is/,  That  the  titles  of  the  family  of  Roxburghe  do  not  con- 
tain any  right  to  the  titularity  of  the  teinds  of  the  parish  of 
Whittinghame  per  exprestum, 

'*  2c//y,  That  although  the  patronage  of  the  deanery  of  Dun- 
bar, including  the  rectory  and  vicarage  of  the  parish  of  Whitting- 
hame, was  erected  into  a  tenantry  in  favour  of  Baillie  in  1618, 
and  that  that  tenantry  of  Pinkerton  was  afterwards  conveyed, 
with  parts  and  pertinents,  to  the  Earl  of  Roxburghe,  yet  the  pa- 
tronage of  the  parish  of  Whittinghame  had  been  previously  con- 
Teyed  to  Douglas  of  Whittinghame. 

'*  3(//y,  That  the  Roxburghe  family  do  not  appear  ever  to  have 
possessed  the  teinds  of  the  lands  in  question,  or  of  any  part  of 
the  parish  of  Whittinghame. 

•*  4/A/y,  That,  in  the  absence  of  any  heritable  right  in  the  family 
of  Roxburghe,  or  any  other  person,  William  Hay  of  Drummel- 
tier  had,  by  Statute,  a  right  in  1700  to  the  teinds  of  the  parish 
of  Whittinghame,  and  that  the  same  appears  to  have  been  con- 
tained in  the  charters  of  tbe  barony  of  Whittinghame  from  1700 
down  to,  and  since  1798,  and  conveyed  to  Mr  Balfour,  the  pre- 
sent proprietor. 

*'  6thly^  That,  in  these  circumstances,  tbe  family  of  Roxburghe 
have  not  instructed  any  heritable  right  to  the  titularity  of  that 
parish,  and  that  the  disposition  from  John  Duke  of  Roxburghe 
in  1798  was  granted  a  non  habente  proteatatem,  and  did  not 
convey  a  valid  and  effectual  right  to  the  teinds  of  the  lands  in 
question  :  Approves,  therefore,  of  the  interim  scheme  as  a  final 
scheme  of  locality  in  this  parish :  Finds  the  trustee  of  John 
Duke  of  Roxburghe  liable  in  expenses,  subject  to  modification  : 
Appoints  an  account  thereof  to  be  given  in,  and  remits  to  the 
auditor  to  tax  and  to  report. 

"  Note The  question  before  the  Court  is,  whether  John 

Duke  of  Roxburghe  had  a  right  to  teinds  in  the  parish  of  Whit- 
tinghame, ivhich  he  sold  to  the  late  Lord  Blantyre  in  1798? 

"  It  is  not  necessary,  with  a  view  to  its  decision,  to  go  into 
the  earlier  titles  of  the  collegiate  church  of  Dunbar,  some  of 
which,  from  the  year  1342  to  1581,  have  been  referred  to.  Tbe 
paramount  right  seems  to  have  been  vested  in  the  Crown  in 
1681.  In  1606  an  Act  of  Parliament  was  passed,  which  ordains 
a  charter  to  be  made  under  the  Great  Seal  in  favour  of  George 
Earl  of  Dunbar,  of  the  barony  of  Crumstane,  comprehending 
the  lands  on  which  the  Castle  of  Dunbar  is  situate,  '  togidder 
with  advocation,  donation,  and  richt  of  patronage  of  the  bene- 
fices and  chaplanries  following,  viz.,  the  deanrie  of  Dunbar,  m- 
cluding  the  parBonage  and  vicarage  of  the  parochin  of  Whitting^ 
home,  the  archpriestrie  or  vicarage  of  Dunbar,  including  all  the 
kirk  landis  and  teyndis  usit  and  wont  of  all  and  haill  the  parochin 
of  Dunbar,  the  prebendarle  of  Duns,  including  personage  and 
vicarage  of  the  haill  parochin  of  Duns,  the  prebendarie  of  Chirn- 
syde,  including  parsonage  and  vicarage  of  the  haill  parochin  of 
Chirnsyde,  the  prebendaries,  chanonreis,  or  parsonages  of  Dun- 
bar, Pincartoun,  Beltoun,  Pitkokis,  the  chaplanreis  callit  the 
sattllpries^  and  all  utheris  chaplanreis  fundit  of  auld  within  the 
college  annexit  thereto,  with  tbe  commones  or  comountie  teyndis 
depending  upon  tbe  yearlie  fruittis  comodities  of  the  foresaidis 
as  proper  pertinentis  of  tbe  samyn,  all  unitit  and  incorporat  in 
the  foirsaid  tenandrie  of  Crumstane.'  The  Act  of  Parliament  also 
of  new  '  grants  to  the  said  Earl  the  tenantry  of  Crumstane,  with 
advocatioun,  donatione,  and  richt  of  patronage  of  the  denrie  of 
Dunbar,  the  archi priest rie  of  Dunbar,  the  chanonreis  and  pre- 
bendaries of  Duns,  Chirnsyd,  Dunbar,  Pincartoun,  Spott,  Bel- 
toun and  Pitkokis,  the  chaplanreis  callit  the  sauUpriests,  and  all 
utheris  chaplanreis  fundit  or  annexit  of  auld  to  the  said  college  of 
Dunbar ;  togidder  with  the  prebendarie  of  Lyntoun,  including 
parsonage  and  vicarage  thereof,  annexit  and  founded  of  auld 
within  the  sami  College  Kirke  of  Dunbar,  with  the  saidis  com- 
onis  and  comountie  teyndis  pertenig  and  depending  upoun  the 
yetrlie  rentis  of  the  saidts  kirkis  as  proper  pertinentis  pertenig  to 
our  Soveraine  Lord,  being  pts.  of  his  hieness  annexit  proper  tie 
and  patrimonie  of  the  Croune.* 

*'  A  charter  and  infeftment  in  favour  of  George  Earl  of  Dun- 
bar followed  on  this  Act  of  Parliament,  and  the  rights  of  both 


parties  to  the  teinds  in  dispute  may  be  said  to  be  derived  from 
that  charter.  There  is  a  question  between  the  parties,  bow  far 
that  grant  included  the  titularity  or  teinds  of  the  parish  of  Whit- 
tinghame, or  only  the  patronage  which,  after  the  Statute  1690, 
carried  with  it  the  titularity  where  there  was  no  heritable  right. 
Under  the  grant  of  patronages  quoted,  the  deanery  of  Dunbar 
includes  the  parsonage  and  vicarage  of  the  parish  of  Whitting- 
hame. The  novodamu9  clause  gives  the  patronage  of  tbe  deanery 
of  Dunbar  without  special  mention  of  the  parish  of  Whitting- 
hame. Then  follows  an  enumeration  of  the  archpriestry  of  certain 
prebendaries,  chanonreis  and  chaplanreis,  followed  with  a  clanse 
of  common  teinds  as  pertinents  of  them.  It  is  contended  that 
this  clause  of  common  teinds  is  to  be  considered  as  a  grant  of 
the  titularity  of  all  these  separate  benefices,  and  among  others, 
of  the  parsonage  and  vicarage  of  the  parish  of  Whittinghame, 
which  was  included  in  the  deanery  of  Dunbar.  On  the  other 
band,  the  clause  of  common  teinds  of  the  said  kirks  may  be  ap- 
plied not  to  the  deanery,  but  to  the  benefices  which  are  speci- 
fied afterwards,  for  the  parish  of  Whittinghame,  included  in  the 
deanery,  might  not  then  be  considered  as  a  separate  benefice. 
This  ambiguity  might  be  cleared  up  by  possession  on  either  side, 
but  unfortunately  the  possession  was  not  such  as  to  remove  that 
difficulty. 

*'  Lady  Anne  Home,  the  daughter  of  George  Earl  of  Dunbar, 
conveyed  the  patronage  of  tbe  parish  of  Whittinghame  to  Sir 
Archibald  Douglas,  who  obtained  a  charter  in  1616:  frooo  the 
quaquidem  of  which  it  appears  that  he  previously  had  tbe  pro- 
perty of  the  lands  of  Whittinghame,  as  also  the  ecclesiastical 
lands  and  glebe,  by  other  titles,  and  that  the  patM>nage  of  tbe 
church  of  Whittinghame  belonged  to  Lady  Anne  Home,  and 
was  conveyed  by  her,  with  consent  of  her  husband,  and  resigned 
by  them  in  favour  of  Sir  Archibald  Douglas. 

*'  Infeftments  were  taken  on  this  charter,  and  it  was  con- 
firmed by  Parliament  in  1621,  and  from  that  time  down  to  the 
present,  the  patronage  of  Whittinghame  appears  to  have  been 
exercised  under  that  title  by  tbe  proprietor  of  the  lands  of 
Whittinghame.  No  heritable  title  to  the  teinds  of  tbe  parish 
of  Whittinghame  appears  to  have  been  acquired  by  the  proprie- 
tor of  that  estate  un'il  the  year  1700,  when  y^illiam  Hay  ob- 
tained a  charter  and  adjudication  of  the  lands  and  barony  of 
Whittinghame, '  una  cum  advocatione,  donatione et  jure  patrooa- 
tus  ecclesi&e  parochialis  de  Whittingham,  cum  decimis  ejutdem 
tarn  rector  Ob  quam  vicar  Us.* 

'*  It  is  contended  on  the  one  side,  that  this  was  fully  warranted 
by  the  Statute  1690 ;  on  the  other,  that  the  titularity  of  tbe 
teinds  of  Whittinghame  remained  with  the  family  of  Dunbar, 
and  was  conveyed  to  the  Roxburghe  family. 

"  It  appears  that  Lady  Anne  Home  entered  into  a  contract 
with  Baillie  of  Lochend,  with  procuratory  of  resignation  of 
the  patronage  of  the  deanery  of  Dunbar,  including  Whitting- 
hame ;  but  tbe  clause  of  warrandice  contains  an  exception  of 
the  disposition  which  Lady  Anne  Home  and  her  hoslMnd  bad 
made  to  Sir  Archibald  Douglas  of  the  right  of  the  patronage  of 
the  parish  of  Whittinghame,  parsonage  and  vicarage.  Baillie, 
however,  obtained  a  charter  of  apprising  in  terms  of  the  Earl  of 
Dunbar's  charter,  with  the  '  Decanatus  de  Dunbar,  indoden. 
rectoriam  et  vicariam  parochise  de  Whittinghame,'  with  a  dause 
of  novodamus  erecting  the  subjects  contained  in  the  charter  into 
a  tenantry.  Baillie  conveyed  this  tenantry  to  the  Earl  of  Rox- 
burghe, who,  in  1618,  obtained  a  charter  of  resignation  of  tbe 
tenantry  of  Pinkertoun,  '  una  cum  advocatione,  donatione  et 
jure  patronatus  beneficiorum  et  capellaniarum  subscript,  viz.. 
Decanatus  de  Dunbar,  includen.  rectoriam  et  vicariam  paroddet 
de  Whittinghame,  prebend,  de  Chirnsyde,  includen.  rectoriaai 
et  vicariam  totius  parochise  de  Chirnsyd,  prebendariarun,  capel- 
laniarum seu  rectoriarum  de  Dunbar,  Pincartoun,  et  BeltooB.'v 

'*  The  Earl  of  Roxburgbe's  charter  contains  no  ezpresa  refer- 
ence to  the  common  or  commontie  teinds,  further  than  they 
may  be  understood  to  be  carried  by  the  word  pertinenU;  and  tbe 
subsequent  titles  of  the  Roxburghe  family  are  in  similar  terms. 

**  Tbe  Lord  Ordinary  has  therefore  found,  that  there  was  no 
express  title  to  the  teinds  of  Whittinghame  in  the  Roxburghe 
family  ;  and  although  the  patronage  of  the  deanery  of  Dunbar, 
including  the  rectory  and  vicarage  of  the  parish  of  Wbicting- 
hame  was  included  in  Bail1ie*s  titles,  and  passed  into  tbe  Rox- 
burghe titles,  it  is  not  disputed  that  the  patronage  of  the  parish 
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of  Whittinghame  wat  pre?ioas1y  disponed  to  the  Dottglasset , 
and  has  been  possessed  by  the  barony  of  Whittinghame  ever 
since,  and  was  also  excepted  by  Lady  Anne  Home  in  warran- 
dice of  her  conveyance  to  Baillie. 

"  The  right  to  the  tttularity  of  Whittinghame,  so  far  as  re- 
gards the  titles  of  the  Roxburghe  farotly,  comes  therefore  to  de- 
pend on  the  clause  of  common  or  commontie  teinds  which  occurs 
in  Baillie's  charter,  but  does  not  appear  in  the  Roxburghe  titles, 
unless  it  is  carried  as  a  part  and  pertinent  of  the  tenantry  of 
Pinkertoun.  This  is  certainly  a  very  slender  title,  but  it  might 
have  been  sufficient  if  it  had  been  followed  by  clear  and  appro- 
priate possession  of  the  teinds  of  Whittinghame  by  the  Rox* 
burgh e  family. 

"  It  is  a  peculiar  feature  of  the  present  case,  that  neither 
party  can  show  any  actual  possession  of  the  teinds  of  Whitting- 
hame unless  constructively.  The  trustee  for  the  Duke  of  Rox- 
burghe refers  to  various  decreets  and  conveyances  of  the  teinds 
of  different  lands,  but  they  all  appear  to  be  in  the  parish  of 
Dunbar,  or  in  some  of  the  other  parishes  included  under  the 
different  benefices  of  which  the  patronages  remained  with  Lady 
Anne  Home,  and  were  conveyed  through  Baillie  to  the  Rox- 
burghe family,  *i8  proved  by  Claud  Lord  Hamilton  in  1590, 
granted  as  Dean  of  Dunbar,  a  tack  for  a  yearly  payment  of  £200 
Scots  of  the  teinds  of  the  parish  of  Whittinghame  to  his  eldest 
son,  and  to  the  heir  next  succeeding  him,  and  the  longest  liver 
of  them  two  successively  during  their  lives,  and  for  three  nine- 
teen years  after  the  death  of  the  survivor. 

"  Afterwards  the  Parlimentary  Commissioners  appointed  in 
consequence  of  the  Statute  1617,  modified  a  stipend  in  1618  to 
the  minister  of  Whittinghame  and  his  successors,  with  the  con- 
sent of  the  Earl  of  Abercorn,  present  for  himself  and  his  father 
as  Dean  of  Dunbar,  and  ordained  the  tacksman  to  pay  the  sti- 
pend, which  considerably  exceeded  the  tack-duty.  The  Com- 
missioners, in  recompense  of  the  burden  imposed  on  the  tacks- 
roan,  added  to  the  years  of  the  tack  seven  nineteen  years,  to 
begin  at  the  end  of  the  period  contained  in  the  tack.  As  the 
tack  commenced  with  two  liferents, '  the  termination  of  which 
is  not  ascertained,  it  cannot  be  stated  with  certainty  when  it 
expired.  The  trustee  for  the  Roxburghe  family  says  it  wa« 
current  till  very  lately,  and  the  respondents  sar  it  expired  some- 
where about  the  year  1800.  Both  parties  therefore  agree  in 
making  it  endure  after  the  date  of  the  conveyance  of  John  Duke 
of  Roxburghe  to  Lord  Blantyre  in  1798. 

"  Sir  William  Hamilton,  who  was  in  right  of  the  tack  in 
1632,  assigned  the  tack  and  decreet  of  platt  prolonging  it,  so  far 
as  regards  the  lands  and  barony  of  Whittinghame,  to  Arthur 
Douglas,  for  crop  1630,  and  all  succeeding  years.  The  tack 
was  also  assigned  by  a  Sir  Andrew  Ramsay  of  Abottshall  to 
Walter  Lord  Blantyre,  so  far  as  regarded  the  teinds  of  the  lands 
now  in  dispute. 

"  Both  parties  are  therefore  agreed  that  for  two  centuries, 
down  to  1800,  the  possession  of  the  teinds  in  question  took 
place  under  the  tack,  which  both  sides  admit  endured  for  a 
period  of  more  than  two  years  after  the  disposition  to  the  late 
Lord  Blantyre  by  John  Duke  of  Roxburghe.  There  was  there- 
fore no  appropriate  possession  of  these  or  other  teinds  in  the 
parish  of  Whittinghame  by  the  Roxburghe  family  before  the 
conveyance  in  1798,  and  without  such  possession  the  titles  of 
the  Duke  of  Roxburghe  to  these  teinds  was  not  such  as  to  esta- 
blish in  his  person  an  heritable  right  to  these  teinds.  If  there 
was  no  heritable  title  to  the  teinds  in  possession  of  the  Duke  of 
Roxburghe,  the  title  obtained  by  the  Hays  of  Drummelzier  in 
1700  (since  conveyed  to  Mr  Balfour),  strengthened  by  the  Act 
1690,  was  liable  to  no  legal  objection,  and  vested  in  the  pro- 
prietor of  Whittinghame  a  legal  title  to  the  teinds  in  1798,  while, 
on  the  other  hand,  the  Duke  of  Roxburghe  had  no  such  right.*' 

The  objector  reclaimed.     At  advising, 

Lord  Medwyn  went  over  the  terms  of  the  original  charter  of 
erection  of  the  collegiate  church  in  1342,  observing,  that  the 
dean  of  Dunbar  pro  prebenda  sua  percepit  omnei  decimas  tarn 
foajores  quam  roinores  et  obventiones  parochisde  Whittinghame 
keeping  a  perpetual  vicar.  The  arch  priest  had  to  superintend 
the  cbaplainries  belonging  to  the  establishments,  &c.  &c.,  and 
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*  Thus  in  the  original. 


to  him  pro  prebenda  assignantor  omnes  decimae  et  obventiones 
altarsgia  spectan.  totius  parochise  de  Dunbar  prseter  decimas 
capelltt  de  Quittinghame.  After  some  remarks  as  to  the  duties 
of  the  canons,  &c.,  his  Lordship  proceeded : — The  March  estates 
having  been  annexed  to  the  Crown  by  forfeiture  in  1487,  an 
Act  of  Parliament  was  passed  in  1606,  ordering  a  charter  to  bo 
granted  to  the  Earl  of  Dunbar  of  the  tenandry  of  Crumstane. 
part  of  these  estates,  together  with  the  patronage  of  the  deanery 
of  Dunbar,  including  the  parsonage  and  vicarage  of  the  parish  of 
Whittinghame,  the  archpriestrie,  or  vicarage  of  Dunbar,  &c., 
and  concluding  thus, — '*  with  the  commons  or  commontie  teinds 
depending  upon  the  yearly  fruits  in  commoditiis  of  the  foresaids,*' 
as  proper  pertinents  of  the  same.  The  subject  of  the  grant 
was  certainly  in  the  Crown  at  that  time.  Now  the  benefices, 
with  all  their  parts,  profits,  &c.,  and  not  the  patronage  of  them 
merely,  were  granted  to  the  Earl  of  Dunbar.  The  right  to 
present  to  the  benefice,  conferred  the  benefice  with  all  its 
emoluments  on  the  patron,  and  that  right  was  to  present  a  titu- 
lar to  the  office,  who  drew  the  teinds  and  other  emoluments  of 
it.     When  vacant,  he  drew  them  himself. 

At  the  Reformation,  the  collegiate  church  of  Dunbar  was 
suppressed  as  an  establishment,  but  the  parish  churches  which 
had  been  annexed  to  it,  and  such  as  were  served  by  vicars,  were 
retained.  Thus  the  parish  churches  of  Dunbar  and  Whitting- 
hame were  retained.  The  teinds  of  the  latter  parish  had  been 
received  by  the  dean  of  Dunbar  as  his  provision ;  and  at  the 
Reformation,  Lord  Claud  Hamilton  was  titular  and  dean,  and 
drew  the  stipend,  which  was  assigned  to  him  out  of  the  thirds, 
*and  not  from  the  teinds  of  the  parish.  The  teinds  of  Whitting- 
hame, Lord  Claud  Hamilton  drew  as  titular  and  dean  of  Dun- 
bar, till  he,  in  that  capacity,  and  with  consent  of  the  chaplain, 
granted  a  lease  of  them  in  1590  to  his  son,  George  Hamilton, 
for  a  very  long  period,  on  payment  of  200  merks  Scots  to  the 
granter. 

The  Earl  of  Dunbar  was  succeeded  by  his  two  daughters, 
and  by  agreement  between  them.  Lady  Anne  took  up  the  suc- 
cession, and  made  up  titles  to  that  part  of  it  which  comprehended 
the  deanery  of  Dunbar  and  other  benefices,  in  ip$i8simi$  verbis  of 
her  father's  titles.  In  1616,  she  and  her  husband  resigned  the 
lands  of  Whittinghame,  "  nee  non  totas  et  integras  terras  ecclesi- 
asticas  et  glebam  de  Whittinghame  una  cum  advocatione  dona- 
tione  et  jure  patronatus  ecclests  parochialis  de  Whittinghame 
tam  rectorie  quam  vicari^  ejusdem"  in  favour  of  Sir  Archibald 
Douglas.  But  this  title  merely  conveyed  the  patronage  of 
Whittinghame,  as  is  clear  from  the  ratification  which  followed  on 
it  by  Lord  Lauderdale. 

In  1617,  Baillie  of  Lochend  then  led  an  apprising  against 
Lady  Anne  and  her  husband,  and  he  also  obtained  a  disposition 
of  certain  of  the  lands,  with  the  advocation  and  donation  of  the 
prebendaries  of  the  College  of  Dunbar,  viz.,  the  deanery  of  Dun- 
bar, comprehending  the  parsonage  and  vicarage  of  the  kirk  of 
Whittinghame,  the  archpriestrie  and  vicarnge  of  Dunbar  and 
others,  of  the  benefices  which  constituted  the  collegiate  church, 
with  the  commons  or  commontie  teinds  of  these  churches.  And 
Lord  Lauderdale,  in  his  ratification,  excepts  from  the  warran- 
dice the  ratification  he  had  previously  executed  of  the  patronage 
of  the  deanery  of  Dunbar,  comprehending  the  kirk  of  Whitting- 
hame, made  to  Sir  Archibald  Dougla?.  Mr  Baillie,  with  a  view 
to  complete  his  right,  entered  into  a  contract  of  sale  with  Lady 
Anne,  by  which  she  and  her  husband  conveyed  to  Baillie  cer- 
tain of  the  lands  contained  in  the  apprising,  with  the  patronage 
of  the  deanery,  including  Whittinghame  and  the  other  benefices, 
with  the  commontie  teinds,  but  she  excepts  from  the  convey- 
ance the  right  to  Sir  Archibald  Douglas  of  the  patronage  of 
Whittinghame.  Then  followed  a  charter  from  the  Crown  in 
favour  of  Baillie,  with  novodamua,  and  a  clause  erecting  the 
subjects  into  the  tenandry  of  Pinkerton.  Now,  without  ad- 
verting to  the  conveyance  of  the  commonty  teinds,  which  do 
not  apply  to  the  church  of  Whittinghame,  as  they  were  given 
to  the  dean  for  his  support,  it  is  clear  that  Baillie  got  all  be- 
longing to  the  church  of  Whittinghame  which  the  Crown 
conveyed  to  the  Earl  of  Dunbar  in  1606,  with  the  exception  of 
the  patronage  of  the  church,  so  that  the  teinds  of  the  parish 
were  made  over  to  him.  'These  teinds  were  carried  by  the 
charter,  30th  Julv  1618, — the  patronage  merely  having  been  dis- 
poned away  previously.    After  this,  the  tenandry  of  pinkerton 
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is  iDftde  orer  to  the  Rozburgba  family,  in  August  1618,  by 
Bailtie.  Then  tbere  is  a  Crown-charter  in  their  favour,  with  a 
novodamui,  and  a  clause  of  new  erecting  the  subjects  into  a 
tenandry,  as  the  whole  subjects  previously  constituting  the  ten- 
andry  were  not  conveyed  to  the  Roxburghe  family.  In  par- 
ticular, the  archpriestrie  was  not  conveyed,  nor  the  commons  and 
eoromonty  teinds.  Both  the  contract  and  qutgquidem  set  forth, 
that  what  was  conveyed  was  with  all  right,  &c.,  which  Baillie 
bad  in  the  subjects ;  and  though  the  common  and  commonty 
lands  were  not  conveyed,  Baillie  made  over  to  the  Roxburgfae 
family  the  deanery,  and  parsonage  and  vicarage  of  Whitting- 
hame,  and  all  others.  The  arehpriestrie,  and  the  commons 
and  commonty  teinds,  were  reserved  to  be  included  by  Baillie 
in  the  barony  of  Lochend,  which  was  done  by^  charter  in 
1620.  In  this  way,  the  subjects  so  reserved  were  disunited 
by  the  Crown  from  the  collegiate  chureh  and  united  to  Loch- 
end. His  Lordship  thooght  it  of  little  moment  that  these  re- 
served subjects  were  not  conveyed,  as  he  doubted  whether  the 
right  to  the  archpriestrie,  commons  and  commonty  teinds,  would 
fortify  the  right  to  the  teinds  of  Whittingbame,  which  were,  he 
thought,  carried  by  the  right  to  the  deanery.  The  Roxburghe 
family  continue  to  possess  the  subjects  acquired  from  Baillie 
under  similar  investitures  as  that  in  the  charter  1619 ;  and  in 
1798,  the  late  Duke  of  Roxburghe  granted  to  Lord  Blantyrean 
heritable  right  to  the  teinds  of  his  lands  in  the  parish  of  Whit- 
tingbame, which  was  given  effect  to  down  to  the  present  loca- 
lity. 

As  to  the  title  in  Sir  Archibald  Douglas,  from  the  charter 
1616  down  to  the  acquisition  by  Hay  of  Drummelzier,  that 
was  a  mere  conveyance  to  the  patronage  of  the  church  of 
Whittingbame.  In  1628,  the  lands  of  Whittingbame  and  the 
patronage  were  conveyed  to  Arthur  Douglas;  and  he,  in  1632, 
obtained  from  Sir  W.  Hamilton,  the  lessee  of  the  teinds  of 
the  parish  of  Whittingbame,  an  assignation  to  his  lease,  in 
so  far  as  regarded  the  teinds  of  the  lands.  This  was  an  im- 
portant fact,  as  showing  that  Douglas  had  not  an  heritable 
right  to  the  teinds  of  his  lands  of  Whittingbame,  and  that  he 
posseised  them  in  virtue  of  the  tack  1590;  and  it  was  so  im« 
portant,  that  Arthur  Douglas  got  a  parliamentary  ratification  of 
it  in  1633.  The  next  title,  in  1642,  in  favour  of  Archibald,  the 
son  of  Sir  Arthur,  omits  the  patronage.  He  was  succeeded  by 
his  sister,  and  she  by  her  son,  the  Master  of  Kingston,  sgainst 
whom  an  apprising  was  led  of  the  lands  of  Whittingbame,  with 
the  teinds  of  that  barony,  but  there  is  no  mention  of  the  patron- 
age. That  the  appribing  contained  mention  of  the  teinds,  is  no 
proof  that  they  were  in  the  debtor,  as  such  decrees  were  made 
as  broad  as  to  comprehend  every  supposed  right  in  the  debtor ; 
and  here  it  could  only  carry  the  tack  so  far  as  the  teinds  of 
Whittingbame  were  concerned. 

Hay  of  Drummelzier  acquired  right  to  this  apprising,  and  was 
infeft  in  a  Crown-charter  of  adjudication  of  the  lands  of  Whit- 
tingbame, with  the  patronage  of  the  parish  church,  **cum  decimis 
ejusdem  tarn  rectoriis  quam  vicariis.'*  The  instrument  of  re- 
signation and  the  qtutquidem  in  the  charter,  show  that  it  was  in 
virtue  of  teinds  being  included  in  the  apprising  that  they  were 
put  into  the  Crown-charter,  and  not  in  virtue  of  the  Act  1690; 
and  the  quntquidem  most  incorrectly  sets  forth  that  the  teinds 
belonged  to  Douglas  of  Whittingbame.  This  title  has  been 
renewed  to  the  present  day  in  the  same  terms,  and  in  a  similar 
way  in  the  sale  of  the  lands  in  1617. 

It  is  clear,  and  not  disputed,  that  the  right  of  patronage  was  in 
the  proprietor  of  Whittingbame ;  that  under  his  title  to  the  lands 
be  might  prescribe  a  right  to  the  teinds ;  and  under  the  Act 
1690,  also  a  right  to  the  teinds  of  the  parish,  to  which  there  was 
no  heritable  right.  Now,  as  to  this  last,  if  he  was  right  in 
holding  that  the  grant  from  the  Crown  in  1606  conveyed  the 
titles  (lands?)  as  well  as  the  patronage  of  the  church  of  Whit- 
tingbame (as  the  patronage  only  was  conveyed  to  Douglas),  and 
that  the  rest  of  the  grant,  so  far  as  regarded  the  church  of  Whit- 
tingbame, became  the  property  of  Baillie,  the  teinds  of  the 
Mrish  must  now  be  in  Baillie's  disponees— the  family  of  Rox- 
burghe. They  could  not  enter  into  actual  possession,  because 
the  tack  subsisted  till  about  1808,  and  so  excluded  the  titular 
from  drawing  the  teinds.  But  the  titular  was  in  possession 
through  bis  tacksman.  The  tack  was  granted  by  the  dean,  and 
depended  on  his  right,  and  again  eventually  supported  the  right 


of  the  successor  of  the  dean.  The  only  act  of  possession  the 
titular  could  have  during  the  currency  of  the  tack,  was  to  dis- 
pose of  the  teinds  to  each  heritor,  subject  to  the  tack.  This  was 
accordingly  done  by  the  Duke  of  Roxburghe  in  1798,  in  bis  deed 
to  Lord  Blantyre,  and  it  has  not  been  challenged  either  by  the 
heirs  of  Baillie  or  Hay  of  Drummelzier.  Even  as  to  the  teinds 
of  the  lands  of  Whittingbame,  I  do  not  see  that  the  proprietor 
has  secured  a  right  to  them.  His  possession,  and  that  of  his  pre- 
decessors, till  1808,  was  in  virtue  of  the  assignation  to  the  tack, 
ratified  in  Parliament  in  1633 — the  heir  of  the  tacksman  being 
excluded  from  drawing  the  teind  by  the  assignation,  and  the 
titular  being  excluded  by  the  tack  in  favour  of  the  tacksman 
and  his  heirs;  and  since  the  expiry  of  the  tack,  prescription  has 
not  run  on  his  title.  It  is  of  consequence  that  there  is  proof 
of  possession  by  the  Roxburghe  family  by  sales,  as  titulars  in 
the  parish  of  Dunbar.  The  sale  to  President  Dalrymple  is  suf- 
ficient evidence  of  this.  This  was  under  the  same  title,  either 
as  dean  of  Dunbar,  or  as  succeeding  to  the  prebendary  of  Duo- 
bar — which,  his  Lordship  could  not  say;  but  the  title  to  both 
was  the  same,  viz.,  the  right  of  patronage  of  those  benefices, 
which,  by  possession,  had  been  shown  to  convey  right  to  the 
teinds  which  formerly  were  drawn  by  the  members  of  the  col- 
legiate church,  and  by  the  patron  when  the  benefice  was  vacant. 
His  Lordship  was  for  supporting  the  right  of  the  Roxburghe 
family,  and  finding  that  the  disposition  to  Lord  Blantyre  gave 
him  an  heritable  right  to  his  teinds. 

Lord  Justice-  Clerk  concurred. 

Lord  MoHcreiff  b\90  concurred. 

Lord  Meadowbank  absent. 

The  Court  accordingly  (13th  July) 

"  Alter  the  interlocutor  of  the  Lord  Ordinary :  Find  that  the 
conveyance  by  John  Duke  of  Roxburghe  in  favour  of  Lord 
Blantyre,  of  the  teinds  of  the  lands  therein  described,  within 
the  parish  of  Whittingbame,  was  granted  by  the  titular  of  the 
said  parish^  and  is  a  valid  and  effectual  heritable  right  in  favour 
of  Lord  Blantyre,  and  remit  to  the  Lord  Ordinary  to  remit  to 
the  Teind  Clerk,  with  instructions  to  give  effect  to  the  said 
heritable  right  in  rectifying  the  locality,  and  to  prepare  a  final 
scheme  of  locality  for  the  said  parish  :  Find  the  Earl  of  Wemyss 
liable  in  expenses,  after  the  date  of  the  interlocutor  of  the  Lord 
Ordinary  of  the  2d  March  1839:  Appoint  an  account,*'  fte. 

Lard  Ordinary,  Murray. — For  Duke  of  Roxburghe^   H.   J. 

Robertson,  Buillie;  W.  H.  Sands,  W.S.,  Agent For  Earl  of 

Wemy&i,  A.  Anderson,  Mackenzie ;  Tod  and  Hill,  W.S.,  Agentt. 
— [G.D.F.J 


20M  July  1842. 
Second  Division (G.D.F.) 

No.  279. — CoLoifEL  Alexander  Fiwdlat,  Purtuery 
V,  William  Mackintosh,  Defender. 

Process — Ranking  and  Sale — Writer's  Hypothec — Lien Cv-- 

cumstance$  in  which,  in  a  procesM  of  ranking  and  tale  of  cm 
estate,  the  Court  dispensed  with  tne  production  of  the  title- 
deeds  of  the  lands  under  sale. 

In  the  process  of  ranking  and  sale  of  the  estate  of 
Millbank,  belonging  to  the  defender,  which  had  been 
brought  by  Colonel  Findlay,  a  postponed  heritable 
creditor,  Alexander  ^neas  Grant,  writer  in  Nairn,  who 
was  trustee  of  the  defender  in  virtue  of  a  previous  se- 
questration, was  examined  before  the  Sheriff-substitute 
of  Nairn,  under  the  usual  commission  and  diligence 
from  the  Lord  Ordinary  in  the  ranking,  and  required 
to  produce  the  title-deeds,  writs  and  evidents,  of  the 
estate  of  which  he  was  in  possession  as  trustee ;  but  he 
declined  to  do  so,  or  to  produce  the  act  of  sequestra^ 
tion  and  relative  papers  in  his  favour,  on  the  allegatioD 
that  they  were  hypothecated  to  him  and  Robert  Roy, 
W.S.,  in  security  of  business-accounts  due  to  them  by 
the  defender.  After  this  refusal,  a  correspondence 
ensued  between  the  Edinburgh  agents  of  the  pursuer 
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and  of  Grant,  in  regard  to  the  production  of  the  titles, 
but  the  agents  having  disagreed  as  to  the  conditions  on 
which  production  should  be  made,  recourse  was  had  to 
the  Lord  Ordinary  on  the  question,  whether  the  pro* 
cess  could  competently  proceed  without  production  of 
the  titles,  whicii  the  pursuer  maintained  he  was  entitled 
to  insist  on ;  or  whether,  as  Grant  maintained,  he  was 
entitled  to  lodge  them  in  process,  against  the  express 
wish  of  the  pursuer,  to  the  effect  thereby  of  obtaining 
a  preference,  primo  locoy  on  the  price,  in  payment  of 
the  accounts  covered  by  the  hypothec  ? 

The  Lord  Ordinary  (Murray  for  Cuninghame)  pro- 
nounced the  following  interlocutor : 

"  18M  March  1842. — Having  beard  parties*  procoratore,  be- 
fore  farther  answer  as  to  production  of  the  title-deeds  of  the 
subjects  under  sale,  over  which  a  right  of  hypothec  is  claimed 
by  Mr  Grant,  writer  in  Nairn,  the  holder  of  the  same,  as  a  se- 
curity for  paynoent  of  business-accounts  alleged  to  be  due  to  him 
and  to  Mr  Robert  Roy,  W.S.,  by  the  common  debtor,_Remits 
to  Mr  Gardiner,  the  common  agent,  to  inquire  into  the  facts, 
and  to  report  to  the  Lord  Ordinary  quamprimum,  whether  the  pro* 
ceedingscan  be  properly  carried  on  without  production  of  the  title- 
deeds  in  this  process,  and  how  far  the  want  of  these  title-deeds 
could  be  otherwise  supplied,  and  what  effect  the  non-produc- 
tion of  them  in  this  process  is  likely  to  have  upon  the  sale  or  the 
price  to  be  obtained  for  the  lands,  keeping  in  view  the  amount 
of  the  sums  in  the  said  accounts  so  claimed,  the  amount  of  the 
heritable  and  other  preferable  debts  secured  over  the  estate, 
and  the  rights  and  interests  both  of  the  heritable  and  personal 
creditors,  and  his  opinion  as  to  the  necessity  or  expediency  of 
admitting  the  preference  claimed  under  the  said  right  of  hypo- 
thec, in  order  to  obtain  production  of  these  title-deeds  in  pro- 
cess." 

The  common  agent  reported  as  follows : 

'*  The  pursuer,  Colonel  Findlay,  the  party  principally  inter, 
ested  in  opposing  the  production  of  the  titles,  is  the  holder,  as 
already  stated,  of  a  security  over  the  principal  portion  of  the 
subjects  embraced  in  the  ranking  for  £1000 ; — it  holds  the  se- 
cond place  among  the  heritable  debts,  a  security  for  £2000  now 
held  by  Murdo  Mackenzie,  Esq.  of  Dundonnell,  ranking  first. 
The  bond  is  dated  2d  February  1822,  and  was  originally  grant- 
ed in  favour  of  Lachlan  Mackintosh,  Esq.  of  Raigmore,  and 
others,  as  trustees  for  behoof  of  the  Society  for  the  Education 
of  the  Poor  in  the  Highlands.  By  them  it  was  assigned,  in 
May  1826,  to  the  Reverend  Thomas  Eraser  and  spouse,  in  con- 
junct fee  and  liferent,  from  whose  heirs  it  was  acquired  by  the 
present  holder,  Colonel  Findlay,  on  payment  merely  of  a  con- 
ai deration  of  £60,  by  disposition  and  assignation,  dated  20th 
May  1841. 

"  The  accounts  for  which  the  hypothec  is  claimed,  and  the 
admission  of  which  the  pursuer  opposes,  commence  as  far  back 
as  1831,  and  appear  to  have  been  incurred  under  varied  circum- 
stances. Down  to  January  1833  the  parties,  Mr  Alexander 
iEneas  Grant  and  Mr  Robert  Roy,  W.S.,  acted  simply  as  the 
private  agents  of  Mr  Mackintosh.  At  that  period,  Mr  Mackin- 
tosh, whose  affairs  had  fallen  into  embarrassment,  executed  a 
voluntary  trust,  by  a  disposition  of  his  whole  property  in  favouf 
of  Mr  Grant,  in  virtue  of  which  Mr  Grant  was  infefc  in  the  sub- 
jects embraced  in  the  present  summons,  by  instrument  of  resig- 
nation and  sasine,  dated  and  recorded  13th  Febcuary  1833.  He 
appears  also  to  have  been  invested  in  other  subjects  belonging 
to  the  common  debtor,  which  were  afterwards  sold,  but  for 
what  sums,  and  how  the  prices  were  applied,  the  reporter  has 
no  means  of  knowing. 

**  Mr  Grant  seems  to  have  acted  under  this  private  trust  down 
to  November  1834,  and  to  this  period  a  considerable  portion  of 
the  accounts  apply.  About  that  date  Mr  Mackintosh  was  se- 
questrated, and  Mr  Grant  was  appointed  trustee  on  his  estate, 
and  the  remainder  of  the  accounts  then  relate  principally  to  the 
transactions  under  the  sequestration. 

*'  The  amount  of  the  accounts  in  all  for  which  a  preference 
is  claimed,  is  £982.  11.  lOf  ,_£843.  4.  7.  by  Mr  Grant,  and 
iCiaH.  7.  3}.  by  Metin  Roy  and  Wood. 


"  It  may  be  proper  to  state,  however,  as  a  point  not  imma- 
terial to  the  present  discussion,  that  the  common  agent  has  gone 
over  the  accounts  in  question,  and  is  humbly  of  opinion,  thae 
for  the  whole  accounts  a  preference,  in  virtue  of  the  agent's 
right  of  hypothec,  could  not  be  sustained,  even  supposing  the 
titles  are  received  under  the  claim.  To  state,  however,  the 
precise  amount  which  the  hypothec  would  not  cover,  would  re- 
quire an  investigation  and  length  of  detail  which  could  not  be 
gone  into  in  present  circumstances ;  but  the  reporter  has  little 
doubt  that  the  extent  to  which  the  preference  claimed  would 
fall  to  be  disallowed  would  be  far  from  inconsiderable. 

*'  The  debts  claimed  in  the  process  are  very  large,  compared 
with  the  value  of  the  subjects. 

"  Thus,  of  heritable  debts  there  are, — 
'*  1.  The  bond  already  mentioned,  held  by  Mr  Mackensie  of 
Dundonnell,  being  the  first  security,  .  £2000    0    0 

(with  such  interest  as  may  be  due.) 
*<  2.  Colonel  Findlay*s  bond,  .  .  1000    0    0 

*'  3.  A  bond  in  favour  of  Hugh  Duff,  Esq.,  and 

spouse,  dated  18th  August  1826,  1000     0    0 

"  4.  A  bond,  dated  28th  November  1831,  in  fa- 
vour of  James  Brown,  junior,  and  Marga- 
ret Brown,     ....  400    0     0 
**  Only  £250  of  this  bond,  however,  has 

yet  been  claimed.  

"  Amount  of  heritable  debts,  exclusive  of  interest,  £4400    0    0 
*'  While  of  personal  debts,  including  the  said  ac- 
counts due  to  Mr  Grant  and  Messrs  Roy 
and  Wood,  claims  are  already  lodged,  ex- 
clusive of  interest,  for  £1599    0    0 


In  all,  .  £5999    0    0 

'*  Being  very  far  ahove  the  value  of  the  aubjects  contained  in 
the  ranking," — the  probable  value  of  which  the  common  agent 
reported  to  be  £2585.  12.  3. 

r 

In  his  report  the  common  agent  proceeded  to  set 
forth,  after  an  examination  of  the  register,  what  deeds 
he  supposed  the  titles  consisted  of.  The  report  then 
proceeded : 

'*  From  the  foregoing  enumeration  of  the  titles,  snppoeed  to 
form  the  necessary  progress  which  a  purchaser  would  be  entitled 
to  require  on  a  sale  of  the  respective  subjects,  it  will  appear, 
in  so  far  as  regards  the  lands  of  Milibank  proper,  that  the  title 
is  ex  facie  regularly  made  up ;  that^  the  deeds,  Nos.  2,  5  and  7 
of  that  progress,  being  instruments  of  resignation  and  sasine  i 
the  disposition.  No.  1,  which  has  been  recorded,  and  the  retour. 
No.  4,  might  be  supplied  by  extracts,  but  that  the  dispositions, 
Nos.  3  and  6,  so  far  as  appears,  have  not  been  registered,  and 
could  not  therefore  be  supplied  otherwise  than  by  taking  up  the 
originals  held  in  hypothec ;  and  in  so  far  as  regards  the  field  be- 
tween the  roads,  that  the  title  is  also  ex  facie  regular;  that  tho 
deeds,  Nos.  2,  4,  6,  7,  8,  9  and  11  of  that  progress,  being  in- 
struments of  resignation  and  sasine,  or  writs  on  record,  could 
be  supplied  by  extracts,  while,  as  it  does  not  appear  that  the/ 
have  heen  registered,  there  does  not  seem  any  means  of  supply- 
ing the  places  of  the  original  dispositions,  Nos.  1,  3,  5  and  10. 
In  regard,  again,  to  the  progress  applicable  to  the  feudal  subject 
(the  Brae  of  Milibank),  to  supply  their  place  by  extracts,  even 
if  in  every  case  practicable,  would  incur  an  expense  altogether 
unequal  to  the  value  of  the  subject," — the  yearly  value  of  which 
was  stated  at  SOs. 

As  to  the  necessity  or  expediency  of  admitting  the 
preference  under  the  hypothec,  the  common  agent 
stated  his  opinion  as  follows : 

"  Supposing,  then,  that  the  original  titles  are  not  taken  up, 
and  the  proceedings  carried  on  with  either  no  titles  at  all,  or 
defective,  in  so  far  as  they  cannot  be  supplied  by  extracts,  the 
piincipal  results  which  would  follow  would  be,  that  the  subjects 
must  be  sold,  in  all  probability  at  least,  more  or  less  at  an  un- 
dervalue, in  order  to  give  a  purchaser  an  equivalent  for  the  im- 
perfect progress,  and  that,  in  the  ranking,  the  heritable  secu- 
rities could  not  be  subjected  to  the  same  scrutiny  wihich  the 
common  agent  might  otherwise  have  it  in  his  power  to  give 
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tbem  had  be. the  whole  titles  of  the  sabjects  before  bim.  It  it  at 
least  ponible,  although  perhaps  not  very  probable,  that,  on  exa- 
mination, such  a  flaw  might  be  discovered  to  attach  to  the  title 
in  the  person  of  the  bankrupt  as  might  cut  down  the  preferences 
of  the  heritable  creditors,  and  throw  the  price  of  the  subjects 
open  for  general  division. 

"  To  what  extent  the  want  of  a  complete  progress  might  affect 
the  price,  the  reporter  cannot  venture  an  opinion.  It  is  a  mat- 
ter that  roust  depend  in  a  great  measure  upon  the  views  of  an 
intending  purchaser  himself,  and  the  desire  he  may  have  to  be- 
come possessor  of  the  property. 

*'  Such,  then,  being  the  results  in  judging  of  the  necessity  of 
the  titles  being  taken  up,  the  reporter  would  merely  observe, 
that,  while  there  can  be  no  doubt  that  not  to  have  the  titles 
produced  is  to  adopt  a  course  unusual  in  a  process  of  ranking 
and  sale,  still,  so  far  as  he  is  aware,  there  is  nothing  in  any  of 
the  Acts  of  Se<lerunt  regulating  the  action  of  ranking  and  sale 
which  directly  requires  that  the  procedure  should  not  be  carried 
on  without  the  titles.  By  section  3  of  the  Act  of  Sederunt, 
23d  November  1711,  it  is  provided,  '  that  after  a  process  of  sale 
is  raised,  the  pursuer  shall  have  diligence  granted  bim  against  all 
havers  of  the  writs  of  the  debtor  and  bankrupt's  estate,  and  the 
lands,  to  the  effect  the  same  may  be  timeously  exhibited  in  the 
clerk's  hands.'  It  is  under  the  diligence  authorised  by  this  and 
similar  clauses  in  other  Acts  of  Sederunt  that  the  titles  are 
usually  brought  into  process.  In  referring  to  it,  Mr  Darling, 
in  his  Forms  of  Process  (p.  537),  remarks, — '  The  title-deeds 
of  the  lands  will  be  recovered  under  the  diligence.  If  they  be 
hypothecated  in  the  hands  of  a  law-agent,  as  generally  happens, 
he  will  deliver  them  under  a  reservation  of  his  right  of  hypo- 
thec, in  virtue  of  which  his  claim  will  be  ranked  primo  loco  on 
the  price  of  the  subjects  when  sold,  or  he  will  be  entitled  to 
warrant  on  the  factor  to  pay  him  out  of  the  funds  in  his  hands. — 
Mackenzie,  9th  February  1793,  M.  6254.' 

"  While,  however,  there  seems  to  be  no  clause  expressly  re- 
quiring production  of  the  title-deeds,  it  is  also  true  that  some  of 
the  regulations  seem  to  proceed  on  the  principle  that  the  titles 
are  accessible  in  the  process.  Thus,  by  section  7  of  Act 
of  Sederunt,  17th  January  1756,  it  is  provided,  that  *  the  pro- 
duction in  the  ranking  being  closed  in  manner  foresaid,  the  Lord 
Ordinary  in  the  ranking  shall  assign  a  day  to  the  common  agent 
to  make  up  a  state  of  the  interests  produced,  mentioning  their 
rights  and  diligences,  the  sums  claimed  by  the  respective  credi- 
tors, the  order  of  their  respective  preferences,  with  such  objec- 
tions as  occur  to  him  either  to  the  legality  or  to  the  justice  of 
the  several  claims,  or  to  the  extent  of  their  debts,  or  to  their 
preferences,  notwithstanding  the  apparent  priority  of  their  security 
or  diligence.'  And  again,  section  8  of  the  same  Act  provides,  that 
*  after  the  state  of  the  claims  is  made  up  as  aforesaid,  and  re- 
ported to  the  Lord  Ordinary,  his  Lordship  shall  assign  a  day  to 
the  common  debtor,  and  to  the  creditors  producing  as  aforesaid, 
to  make  such  other  objections  to  the  interests  produced  as  they 
shall  think  proper,  and  to  lodge  them  in  writing  with  the  clerk 
of  the  process  against  the  day  so  assigned  ;  with  certification 
that  all  objections  that  shall  be  omitted  to  be  proponed  either 
by  the  common  debtor  or  the  common  agent,  or  by  the  credi- 
tors, against  the  day  so  assigned,  shall  be  held  to  be  passed  from 
by  all  parties  concerned ;  and  it  shall  not  be  competent  to  them, 
or  either  of  them,  thereafter  to  propone  the  same  in  the  course 
of  the  ranking,  or  in  the  division  of  the  price  of  the  bankrupt's 
estate,  unless  such  objections  shall  arise  from  facts  newly  come 
to  their  knowledge.'  While,  by  section  7  of  the  Act  of  Sede- 
runt, 11th  July  1794,  it  is  declared,  that '  the  common  agent, 
after  his  nomination  is  confirmed  by  the  Lord  Ordinary,  shall 
take  the  most  effectual  steps  for  ascertaining  the  nature  and  ex- 
tent of  the  subjects  belonging  to  the  common  debtor,  together 
with  the  encumbrances  affecting  them,  in  order  to  which  he 
shall,  if  necessary,  cause  search  the  public  registers,  and  apply 
to  the  Lord  Ordinary  for  letters  of  first  and  second  diligence 
against  havers.' 

"  These  regulations  may  perhaps  be  viewed  as  proceeding  on 
the  assumption  that  the  titles  are  in  process,  as,  without  them, 
full  effect  could  not  in  general  be  given  to  their  requirements. 
It  is,  however,  for  the  Court  to' judge  whether  they  render  it 
a  matter  of  necessity  to  order  their  production  in  every  case. 

*'  On  the  other  hand,  looking  to  the  production  of  the  titles 


as  a  matter  of  expediency,  the  question  may  be  considered 
either  in  a  general  light,  or  with  reference  to  this  partictthir 
case. 

'*  Regarding  it  as  a  general  question,  the  reporter  would 
merely  remark,  that  if,  on  the  one  hand,  the  Court  lay  it  down 
as  a  fixed  principle,  that  in  every  case,  without  regard  to  cir- 
cumstances, should  any  of  the  creditors  require  it,  the  titles  are 
to  be  brought  into  process  if  they  are  accesnible,  there  must  ne- 
cessarily occur  many  instances  of  individual  hardship  which  the 
Court  otherwise  would  be  inclined  to  prevent.  But  then  again, 
on  the  other  hand,  unless  a  fixed  principle  be  adhered  to,  this 
evil  must  result,  that  in  every  case  such  as  the  present  a  door 
is  thrown  open  for  raising  a  question  of  circumstances,  and  the 
procedure  becomes  embarrassed  with  discussions  and  investiga- 
tions. And  further,  it  will,  in  most  instances,  come  to  be  a 
matter  in  a  great  measure  dependent  upon  the  way  in  which  a 
single  creditor  (the  pursuer  of  the  action)  may  think  himself  in- 
terested in  the  production.  It  may  be  very  much  against  the 
interests  of  other  creditors  that  the  titles  should  be  taken  up; 
but  if  the  pursuer  wish  it,  he  can  in  general  force  them  into  pro- 
cess, subject  to  such  claims  as  may  attach  to  them  under  the 
diligence  for  proving  the  rental,  &c.,  that  is,  at  a  stage  of  the 
proceedings  when  none  of  the  other  creditors  whose  interest  it 
may  be  to  oppose  the  production,  hare  for  the  moat  part  ap- 
peared in  the  process. 

*'  If,  again,  the  question  is  viewed  as  one  of  expediency  with 
reference  to  this  particular  case,  its  determination  must  depend 
very  much  upon  the  party  whose  interest  may  be  looked  upon 
as  deserving  chief  consideration  in  the  circumstances. 

"  There  are  here  involved  four  different  interests,  viz.,  Uf, 
Colonel  Findlay's,  the  holder  of  an  active  security  for  £1000, 
though  purchased,  it  is  trne,  at  an  undervalue.  2d,  The  agents*, 
the  holders  of  an  indirect  and  passive  security  to  the  extent  of 
nearly  the  same  sum.  3d,  The  personal  creditors',  who  have  a 
material  interest  in  having  every  means  given  for  scrutinizing 
the  heritable  debts,  and,  if  posuble,  reducing  them,  so  as  to 
throw  the  price  of  the  subjects  open  for  general  division  ;  and, 
4M,  The  common  debtor's  who  is  clearly  eniitled  to  see  that  his 
property  brings  as  large  a  price  as  possible,  and  that  bis  debts 
are  proportionally  reduced  either  to  one  creditor  or  another. 
Whatever  the  subjects  may  sell  for  less  than  they  would  other- 
wise bring  if  sold  with  a  complete  title,  is  of  course  just  so  much 
lost  to  him. 

'*  Such  being  the  state  of  parties,  it  follows,  from  the  state- 
ment already  given  of  the  probable  value  of  the  subjects,  that 
Colonel  Findlay's  interest  stands  opposed  to  that  of  the  agents, 
the  personal  creditors,  and  the  common  debtor.  If,  on  the  one 
hand,  the  titles  are  not  taken  up  after  the  first  heritable  credi- 
tor is  paid,  there  may  remain  a  surplus  from  the  price  to  meet  a 
portion  of  Colonel  Findlay's  debt,  the  second  heritable  security. 
If,  on  the  other  hand,  the  titles  are  received  under  the  hypothec 
in  place  of  Colonel  Find  lay,  an  heritable  creditor,  the  agents* 
profit,  though  at  the  same  time  the  interest  of  the  personal  cre- 
ditors is  so  far  consulted  as  that  a  means  not  otherwise  acces- 
sible is  afforded  of  testing  the  validity  of  the  heritable  debts,  and 
of  making,  if  possible,  the  balance  of  the  price  available  to  the 
general  body  of  the  creditors,  while  the  common  debtor  has  the 
benefit  of  obtaining  the  full  value  of  hi:*  property,  and  the  con- 
sequent diminution  of  his  debt.  It  is  for  the  Court  to  deter- 
mine as  to  these  conflicting  interests." 

The  Lord  Ordinary  (Cuninghame)  pronounced  the 
following  interlocutor : 


« 


21s/  June  1842 The  Lord  Ordinary  having  heard  counsel 

on  the  motion  of  the  personal  creditors,  that  the  titles  of  the 
subjects  under  sale  shall  be  required  from  Mr  Alexander  Grant, 
formerlyagent  for  the  common  debtor,  and  latterly  trustee  in 
the  sequestration,  under  the  usual  reservation  of  his  right  of 
hypothec, — In  respect  that  the  present  is  a  question  of  consider- 
able importance  in  practice,  and  that  it  occurs  in  a  process  of 
ranking  and  sale,  entitled  to  summary  despatch,  makes  avizandum 
with  the  case  to  the  Lords  of  the  Second  Division,  and  appoints 
printed  copies  of  the  common  agent's  report  to  be  boxed  ^vcas 
primum,  that  it  may  be  reported. 

'*  Note — The  present  process  of  ranking  and  sale  is  brought 
by  a  creditor  who  holds  a  second  security  for  £1000  over  the 
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chief  estate  under  sale.     This  security  it  is  said  be  purchased 
lately,  for  the  trifling  sum  of  £60  Sterling. 

**  The  property  in  question  is  rented  at  only  £90  per  annum, 
and  there  are, /b«r  secuiities  on  it,  extending  in  all  to  £4500. 
If  the»e  be  unobjectionable,  tbey  will  obviously  far  more  than 
exhauit  any  probable  price  to  be  got  for  the  lands,  and  leave  no 
reverMon  co  the  personal  creditors. 

"  In  this  view,  the  second  heritable  creditor  states  that  he 
does  not  wish  to  recover  the  titles,  as,  if  he  took  them  out  of 
the  bHnds  of  the  agent,  unto  whom  they  are  hi/potheeated,  the 
price  would  be  subjected  to  a  deduction,  amounting  to  nearly 
£1000  Sterling,  for  the  law  accounts  claimed  by  the  agent. 
He  therefore  insists  that  this  ranking  and  sale  shall  proceed 
without  any  exhibition  or  examinatiom  of  the  cooimoo  debtor's 
titles  to  the  subjects  under  sale. 

**  This  appears  to  the  Lord  Ordinary  to  be  a  novel  and  very 
questionable  form  of  proceeding.  Lord  Murray  (acting  for  the 
Lord  Ordinary  during  bis  indisposition)  very  properly  directed 
the  common  agent  to  make  a  report  as  to  the  circumstances  of 
this  particular  case,  bearing  on  the  question.  A  very  distinct 
report  by  him  accordingly  has  been  put  in,  and  it  is  now  for 
the  Court  to  determine  whether  they  can  sustain  the  motion 
made  by  the  pursuer,  to  allow  this  process  of  judicial  sale  to 
proceed  without  the  titlei, 

**  The  general  rule  is  supposed  to  be  clear,  that  in  a  process 
of  ranking  and  sale  the  title-deeds  of  the  whole  properties  under 
sale  must  be  produced  in  an  early  stage  of  the  cause.  The  reason 
for  this  is  well  explained  by  the  common  agent  in  his  report, 
and  is  manifest  on  a  short  consideration.  The  titles  of  the 
common  debtor  are  absolutely  necessary,  not  merely  for  the 
satisfiiction  of  purchasers,  but  for  enabling  the  common  agent 
and  the  Court  to  adjust  the  subsequent  order  of  ranking.  Till 
exhibition  of  the  titles,  noH  constat  that  any  of  the  securities  are 
unobjectionable.  The  titles  of  the  common  debtor  afford  the 
only  satitffHCtory  means  of  ascertaining  the  validity  of  the  real 
creditors*  security  who  pursue  a  ranking  and  sale,  as,  if  there  be 
any  flaw  io  the  debtor's  title,  it  may  affect  every  security  that 
he  has  granted.  Accordingly,  it  is  expressly  provided  by  the 
Act  of  Sederunt,  23d  November  1711.  §  3,  '  That  after  a  pro- 
cess of  sale  is  raised,  the  pursuer  shall  have  diligence  granted 
him  against  all  havers  of  the  writs  of  the  debtor  and  bankrupt's 
estate  and  lands,  to  the  effect  the  same  may  be  timeously  ex- 
hibited in  the  clerVs  hands.' 

'*  The  customary  and  regular  mode  of  conducting  such  pro- 
cesses being  thus  fixed,  the  next  question  which  occurs  is,  whe- 
ther the  pursuer  is  entitled  to  make  an  exception  of  the  present 
case,  and  to  have  the  sale  carried  through  under  the  authority 
of  the  Court,  without  exhibition  of  the  titles  f  The  grounds  on 
which  the  pursuer  has  urged  this  demand  deserve  consideration. 
"  Is/,  He  brings  into  view  the  great  amount  of  the  accounts 
claimed  by  Mr  Grant,  and  alleges  that  these  will  absorb  nearly 
the  whole  free  balance  left  for  him  as  a  secondary  creditor. 
There  is  reason  to  think,  from  the  common  agent's  report,  that 
the  amount  of  the  balance  which  the  hypothec  will  cover  is 
considerably  exaggerated  by  the  pursuer.  But,  be  it  great  or 
small,  it  is  obvious  that  if  the  production  of  titles  be  dispensed 
with  in  the  present  case,  a  similar  course  must  be  sanctioned  in 
every  future  case,  where  any  creditor  pursuing  a  ranking  and 
sale  finds  it  convenient  to  ask  it.  The  Lord  Ordinary  there- 
fore doubts  if  a  rule  of  Court,  salutary  and  proper  for  the  pro- 
tection of  the  public  in  perhaps  nine-tenths  of  the  cases  in  which 
processes  of  this  sort  are  resorted  to,  ought  to  be  departed  from, 
because  it  may  be  attended  with  some  hardship  in  an  isolated 
case,  on  the  holder  of  a  postponed  security. 

"  2d,  The  pursuer  next  referred  to  the  case  of  Bell  against 
Gordon's  Trustees  in  1838  (16  Shaw's  Report,  p.  657),  in 
which  it  was  found  that  a  creditor  might  proceed  to  sell  sub- 
jects extrajudicially  under  a  clause  of  sale  in  his  bond,  without 
exhibition  of  the  titles,  which,  as  here,  were  hypothecated  for 
a  large  account  to  intending  oflferers ;  and  the  pursuer  added  that 
he  also  had  a  clause  of  sale  in  his  bond  under  which  he  could 
have  sold  the  subjects  extrajudicially.  But  the  reference  to 
that  precedent  appears  to  the  Lord  Ordinary  to  afford  one  of 
the  strongest  pleas  against  the  pursuer  in  the  present  case.  If 
he  could  have  exposed  these  lands  to  sale  extrajudicially  under 
a  special  clause  in  bis  bond,  why  did  he  not  take  that  course  ? 


He  must  evidently  have  supposed  that  the  judicial  process  of 
ranking  and  sale  gave  him  some  great  and  peculiar  advantage ; 
and,  indeed,  it  is  not  easy  to  anticipate  or  to  calculate  what  may 
be  the  extent  of  that  advantage.  It  may  be  that  the  estate  will 
sell  for  a  fourth,  a  third,  or  one-half  iNore  on  the  title  given  in 
a  process  of  ranking  and  sale,  than  what  it  will  fetch  when  ex- 
posed by  a  bondholder  without  a  progress  of  writs. 

"  By  the  operation  of  a  decree  in  a  ranking  and  sale  all  prior 
encumbrances  are  wiped  off, — the  grounds  of  debt,  in  so  far  as 
legally  preferable,  are  assigned  to  the  creditors  in  corroboration 
of  their  title, — and  posterior  securities  are  extinguished — none 
of  which  advantages  are  obtained  in  an  extrajudicial  sale  by  a 
bondholder;  and  the  short  question  which  the  Court  have  to 
determine  is,  whether  the  Court  will  give  a  creditor  the  great 
advantages  thus  conferred  by  a  decree  in  the  process  of  judicial 
sale,  without  a  strict  compliance  with  all  the  salutary  rules  of 
Court  framed  for  the  purpose  of  expiscating  the  titles,  both  of 
debtor  and  creditors,  and  of  insuring  an  ultimate  appropriation 
of  the  price  to  those  whose  securities  are  legally  unimpeach- 
able? 

**  The  Lord  Ordinary  must  add,  that  if  the  rules  of  Court 
regulating  the  forms  of  this  important  process  are  to  be  dis- 
pensed with  in  any  case,  he  has  great  doubt  if  a  party  like  the 
pursuer,  who  confessedly  acquired  his  claim  for  a  mere  trifle, 
after  the  bankruptcy  of  the  debtor,  should  be  viewed  as  a  credi- 
tor entitled  to  such  a  boon." 

At  advising  (I6th  July), 

Lord  Justice^  Clerk  said,  that  he  had  considered  this  question 
very  attentively,  and  the  opinion  he  had  formed  of  it  he  had 
written  down  in  such  a  form,  that  if  it  coincided  with  the  views 
of  their  Lordships,  it  might  form  the  interlocutor  for  the  dis- 
posal of  the  case.  He  would,  with  the  permission  of  their  Lord- 
ships, read  his  opinion.  His  Lordship  then  said, — "  \st.  That  the 
common  debtor  does  not  in  this  case  appear  to  state  any  objec- 
tion to  the  non-production  of  the  titles.  2d,  That  the  titles 
of  the  heritable  property  included  in  the  ranking  and  sale  were 
in  the  possession  of  the  personal  creditors  and  of  the  trustee  on 
the  sequestrated  estate  of  the  common  debtor  for  several  years 
before  the  said  process  of  ranking  and  sale  was  instituted,  and 
that  they  had  thus  a  full  opportunity  of  considering  the  state  of 
the  said  titles,  and  of  bringing  forward  any  objections  thereto, 
by  which  the^prefnrences  of  the  heritable  creditors  might  have 
been  set  aside.  3</,  That,  on  the  report  of  the  common  agent, 
it  appears  that  the  value  of  the  estate,  at  the  highest  computa- 
tion, will  not  pay  oflT  the  heritable  securities  aflTecting  the  same. 
Mh,  That  no  statement  has  been  made  that  there  exists  any  ob- 
jection to  the  common  debtor's  titles  by  which  the  personal 
creditors  could  derive  any  benefit  from  their  production,  or  be 
enabled  to  reduce  any  of  the  heritable  securities.  5th,  That 
the  effect  of  ordering  production  of  the  titles  would  in  this  case 
only  be  to  enable  the  trustee  in  the  sequestration,  who  has  a 
hypothec  over  the  same,  and  who  is  stated  to  have  a  right  of 
recourse  against  the  personal  creditors  as  his  employers  in  the 
business  for  which  he  holds  the  titles  to  be  hypothecated,  to 
obtain  payment  out  of  the  price  of  the  lands,  at  the  expense  of 
the  heritable  creditor,  who  is  the  pursuer  of  the  ranking  and 
•ale,  and  that  such  result  would,  in  the  circumstances  of  the 
case,  be  unjust  to  the  said  pursuer,  Colonel  Findlay.  6/A,  That 
Colonel  Findlay  has,  by  a  minute  lodged  in  process,  *  guaran- 
teed that  the  estimated  value  of  the  lands  under  sale,  mentioned 
by  the  common  agent  in  his  report,  being  £2585,  should  be 
offered  therefor,  if  the  same  are  exposed  to  sale  without  pro- 
duction of  the  titles,  and  that  the  pursuer  was  willing  to  con- 
sign in  the  Royal  Bank,  or  in  such  other  bank  as  the  Court 
might  appoint,  the  said  sum  of  £2585,  being  the  amount  of  the 
said  estimated  value,  in  order  to  secure  that  a  sum  to  this  ex- 
tent shall  be  available  in  the  ranking.'  7M,  That,  according 
to  the  report  of  the  common  agent,  it  appears  that  the  estimated 
value  of  the  estate  is  not  likely  ever  to  pay  oflT  the  debts  to 
which  Colonel  Findlay  is  in  right,  and  that  in  such  circum- 
stances, the  pursuer  of  the  ranking  and  sale  insists  that  he  shall 
be  allowed  to  proceed  in  the  process,  although  the  titles  are 
not  produced,  and,  lastly,  in  respect  that  there  is  no  incompe- 
tency in  allowing  the  sale  to  proceed,  although  the  titles  are 
not  produced,  Find  it  to  be  unnecessary  to  pronounce  any  opi- 
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niofi  on  the  general  point  to  which  the  report  of  the  common 
agent  relates  :  Refu»e  to  pronounce  any  order  for  the  produc- 
tion of  the  titles  of  the  common  debtor;  ordain  the  ranking  and 
■ale  to  proceed,  and  the  articles  of  roup  to  be  framed  in  such  terms 
as  not  to  imply  any  obligation  to  deliver  or  make  furthcoming 
the  titles  :  Reserving,  in  the  event  of  the  estate  not  being  sold, 
to  the  parties  interested  again  to  apply  to  the  Lord  Ordinary, 
if  they  can  show  that  the  sale  has  failed  owing  to  the  non-pro- 
duction of  the  titles ;  and  reserving  all  other  questions  which 
may  arise  after  the  sale  between  Colonel  Findlay  and  the  per- 
sonal creditors." 

Lord  Medwyn  concurred  in  the  opinion  now  read.  It  was 
just  his  view,  and  he  regarded  this  as  entirely  a  special  case. 
His  Lordship  observed,  that  in  pronouncing  a  judgment  in 
these  terms,  he  did  not  consider  rhat  the  Court  were  deciding 
any  general  question.  He  thought  the  opinion  might  just  form 
the  interlocutor  for  the  case. 

Lord  Moncreiffi — If  this  had  been  the  ordinary  case,  he  could 
not  have  got  over  the  Act  of  Sederunt.  But  it  was  a  special  case 
altogether,  in  which  it  was  but  plain  justice  to  approve  of  the 
case  proceeding  without  production  of  the  titles.  His  Lordship 
concurred  in  the  terms  of  the  opinion  read  by  the  Lord  Justice- 
Clerk. 

Lord  Justice- Clerk I  take  it  for  granted  that  the  pursuer 

will  give  in  a  minute  offering  the  value  stated  in  the  report. 

Dean  of  Faculty  stated,  that  a  minute  would  be  given  in  before 
the  rising  of  the  Court. 

The  Court  intimated  that  it  was  unnecessary  to  ask 
expenses,  as  their  Lordships  were  agreed  against  al- 
lowing any. 

Of  this  date  (20th  July)  a  minute  was  given  in, 
making  offer  of  the  upset  price ;  and  the  Court  pro- 
nounced an  interlocutor  in  the  terms,  within  quotation, 
in  the  opinion  of  the  Lord  Justice-Clerk. 

Lords  Ordinary,  Murray  and  Cuninghame. — Act.  Dean  of 

Faculty  (Wood) ;  J.  and  W.  Jollie,  W.S.,  Ayents Act.  Tnglis, 

for  Mackenzie  of  Dundonnell ;  T.  Mackenzie,  W.S.,  Agent, — 
Shand,  for  Grant  and  Roy;  John  Sband,  W.S.,  Agent, — 
James  Gardiner,  W.S.,  Cotnmon  Agent, — f  G.D.F.J 


23d  September  1841. 

House  of  Lobds. — (W.H.D.) 

No.  280. — Sir  Jabies  Gibson-Craio,  Bart,  Appel- 
lant^ V.  Sir  Thomas  John  Cochrane,  Bart,  and 
Others,  Respondents. 

Superior  and  Vassal — Liferent  and  Fee — Held  competent  for  a 
superior^  uninfeft,  to  dispone  the  fee  of  the  superiority  to  one 
party f  and  the  liferent  to  another,  with  power  to  the  latter  to 
enter  vassals ;  and  the  entry  of  a  vassal  by  the  lifer  enter  in 
the  exercise  of  this  power  held  to  he  effectual, 

Superior  and  Vassal — Circumstances  in  which  the  title  of  a  vaS' 
sal  was  sustained^  who  had  entered  with  a  superior  whose  title 
was  defective,  but  had  subsisted  on  record,  unimpeached,  for 
nearly  forty  years, — had  been  twice  declared  by  the  Court  of 
Session  to  be  valid,  and  acquiesced  in  as  such  by  parties  having 
an  adverse  claim  to  it. 

The  superiority  of  the  estate  of  Murdieston  was  part 
of  the  entailed  estates  of  the  dukedom  of  Hamilton, 
and  the  dominium  utile  was  possessed  in  fee-simple  by 
Alexander  Inglis,  who  in  1719  executed  an  entail  of 
the  lands  (alleged  to  be  defective  in  one  of  the  pro- 
hibitions) in  favour  of  his  nephew,  Alexander  Hamil- 
ton Inglis,  and  a  series  of  substitutes.  On  the  en- 
tailer's death,  Alexander  Hamilton  Inglis,  the  institute, 
made  up  titles,  and  was  duly  infefit  under  the  entail ; 
and  on  his  death  in  1712  (leaving  four  sons,  Alex- 
ander,  Gavin,   James  and   Walter),  his  eldest  son. 


Alexander,  entered  with  the  superior  as  heir  of  entaH 
by  precept  of  elare  constat^  and  was  duly  infeil.  In 
August  1 772,  Douglas  Duke  of  Hamilton  expede,  upon 
his  own  procuratory,  a  charter  of  resignation  of  the 
superiority  of  Murdieston  and  others,  in  favour  of  him- 
self and  the  heirs  of  entail  of  the  dukedom ;  and  on  22d 
September  1772,  his  Grace's  commissioners,  upon  the 
narrative  of  the  Act,  20  Geo.  II.,  c.'50,  empowering  the 
sale  of  the  superiorities  of  their  lands  to  vassals,  sold  and 
disponed  to  Alexander  H.  Inglis  the  superiority  of  Mur- 
dieston— ^the  Duke  and  his  heirs  of  entail  being  taken 
bound  to  infeft  Inglis  therein,  and  the  Crown-charter 
and  unexecuted  precept  being  assigned  to  him  for  infefl- 
ment.  No  infeftment  passed  in  favour  of  Inglis  under 
this  disposition,  and  on  24th  September  1772,  he  sold 
and  disponed  one-half  of  the  superiority  to  his  younger 
brother,  General  James  Hamilton  Inglis,  in  liferent, 
and  Duke  Douglas  and  his  heirs  and  assignees  in 
fee ;  and  the  other  half  to  his  next  brother,  Walter 
Inglis,  in  liferent,  and  Duke  Douglas  and  his  heirs 
and  assignees  in  fee,  with  full  potoer  to  the  liferenters 
in  both  halfs  to  enter  vassals,  receive  compositions^  Sfc. 
These  dispositions  contained  assignation  to  the  still 
unexecuted  precept  in  the  Crown -charter  of  resigna- 
tion by  Duke  Douglas ;  and  infeflment  accordingly 
passed  upon  it  in  favour  of  the  two  liferenters,  and 
Duke  Douglas,  the  fiar.  Walter  Inglis  then  died,  which 
cleared  the  Duke's  title  to  the  one-half  of  the  superiority 
liferented  by  Walter ;  and  in  1786  Alexander  Hamil- 
ton Inglis  died,  and  was  succeeded  by  his  immediate 
younger  brother,  Gavin.  Gavin  made  up  his  title  by 
taking  infeftment,  in  June  1787,  as  nearest  and  lawful 
heir  of  tailzie  to  his  brother,  Alexander,  upon  a  precept 
of  dare  constat  in'his  favour,  granted  by  General  James 
Hamilton  Inglis,  the  liferenter,  and  the  commissioners 
of  Duke  Douglas,  the  fiar,  of  one-half  of  the  estate  life- 
rented  by  General  James,  and  lawful  superiors  of  the 
other  half. 

Duke  Douglas  died  in  March  1801,  and  was  suc- 
ceeded in  the  dukedom  and  entailed  estates  by  Duke 
Archibald,  who  was  not,  however,  his  heir-at-law. 
Under  a  general  trust-disposition  by  Duke  Douglas, 
of  all  his  unentailed  estate,s  for  the  benefit  of  his  natu- 
ral daughter,  Mrs  Westenra,  and  Mrs  Harriet  Pye 
Esten,  these  parties,  on  being  vested  by  the  trustees 
with  the  superiority  of  the  whole  lands  of  Murdieston, 
sold  it  to  Sir  Alexander  Inglis  Cochrane.  Meantime, 
Duke  Archibald  proceeded  to  make  up  his  title  to  the 
superiority  of  Murdieston,  as  if  the  charter  1772  had 
been  open,  and  the  precept  on  it  had  not  been  exhaust- 
ed. He  expede  in  1801  a  service  as  heir-male  of  tail- 
zie of  Duke  Douglas  under  the  charter  1772,  and  there- 
on took  infeflment,  inter  alia,  in  the  superiority  of  Mur- 
dieston. On  Gavin  Inglis  Hamilton's  death,  his  suc- 
cession was  taken  up  by  his  brother.  General  James 
Inglis  Hamilton,  who  proceeded  to  make  up  his  titles 
to  the  estate,  first,  in  regard  to  that  portion  of  the  lands 
of  which  he  previously  held  the  liferent  superiority,  by 
expeding  in  his  own  favour  a  precept  of  elare  constatj 
which  designed  him  as  *'  immediate  lawful  superior  in 
the  liferent  of  the  lands,  &c.,  after  mentioned,  with 
power  to  enter  vassals,"  &c.,  and  bore  under  the  usual 
heads, — 

"  (1.)  That  Gavin  Inglis  Hamilton,  Esq.,  late  of  Murdieston, 
my  brother-german,  died  last  rest  And  seised  as  of  fee,  kc, : 
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(2.)  That  I,  bearer  hereof,  am  immediate  vounger  brother  to 
tbe  said  deceased  Gavin  Inglis  Hamilton,  last  of  Murdieston, 
and  nearest  and  lawful  heir  of  tailzie  to  him  in  the  said  lands, 
&c  (3.)  That  tbe  lands  are  hotden  immediately  of  and  under 
me  in  liferent,  and  the  said  deceased  noble  duke  (Duke  Douglas), 
bis  heirs  or  assignees,  in  fee." 

Oil  this  precept  General  Inglis  Hamilton  was  infefl 
in  June  1802.  To  the  other  portion  of  Murdieston, 
of  th3  superiority  of  which  his  brother  Walter  Inglis 
had  been  liferenter,  and  Duke  Douglas  fiar,  the  Gene- 
ral did  not  immediately  make  up  a  title,  and  while  still  on 
apparency  as  to  this  portion  of  the  estate,  and  proceed- 
ing on  the  alleged  defect  in  the  entail  of  1719»  he,  in 
June  1 802,  executed  an  entail  of  the  whole  estate  of 
Murdieston  in  favour  of  bis  natural  son,  Captain,  after- 
wards Colonel  James  Hamilton,  and  his  heirs  male  and 
female,  whom  failing,  to  the  late  Sir  Alexander  Inglis 
Cochrane — thus  altering  the  destination  in  the  entail 
1719.  In  compliance  with  the  provisions  of  this  new 
entail,  General  Inglis  Hamilton  was,  in  September 
1802,  served  and  retoured  heir  "in  special  and  of 
line"  to  his  brother,  Gavin  Inglis,  and  thereafter,  Archi- 
bald Duke  of  Hamilton,  or  the  heir  of  Duke  Douglas 
whoever  he  might  be,  was  charged  to  obtain  himself 
entered  and  infeft  as  heir  of  the  deceased  Duke  Dou- 
glas in  the  superiority,  and  being  so  infeft,  to  grant  all 
onecessary  writs  for  completing  the  General's  titles  t 
the  lands,  after  the  form  and  tenor  of  his  special  retour 
as  heir  to  Gavin.  Duke  Archibald  accordingly  granted  a 
precejit  of  dare  constat  to  the  General  forinfefting  him. 
This  precept  contained  a  reference  to  the  entail  1719, 
but  did  not  contain  the  destination,  nor  describe  Gene- 
ral Inglis  Hamilton  as  heir  under  the  conditions  of  the 
entail.  On  this  precept  the  General  was  infeft  in  No- 
vember f802,  and  on  his  death.  Colonel  James  Hamil- 
ton, the  institute  under  the  new  entail,  succeeded,  and 
was  infeft  in  1803,  and  possessed  till  his  death,  with- 
out issue,  in  1815.  Sir  Alexander  Inglis  Cochrane  suc- 
ceeded, and  was  served  heir  of  tailzie  and  provision  to 
him  in  November  1815. 

In  1816,  Duke  Archibald  brought  a  reduction-im- 
probation  against  the  trustees  and  beneficiaries  under 
Duke  Douglas's  trust.  Lord  Stanley,  his  Grace's  heir 
of  line,  and  Sir  Alexander  Cochrane,  on  the  ground 
that  the  sale  of  the  superiority  of  Murdieston,  under  20 
Geo.  II.,  c.  50,  was  carried  through  in  contravention  of 
the  Statute  and  of  the  Hamilton  entail,  and  calling  for 
reduction — (I.)  of  the  disposition  of  the  superiority  by 
Duke  Douglas's  commissioners ;  (2.)  of  the  disposition 
by  Alexander  Inglis  to  his  brothers  in  liferent,  and  Duke 
Douglas  in  fee ;  (3.)  of  their  several  infeftments ;  (4.) 
of  the  trust-disposition  executed  by  Duke  Douglas ; 
and  (5.)  of  the  conveyance  to  Mrs  Westenra,  and 
any  contract  or  other  title  obtained  by  Sir  Alexander 
Cochrane. 

Sir  Alexander  Cochrane,  the  defender's  father,  and 
Miss  Hamilton  (afterwards  Mrs  Westenra),  appeared 
in  the  action,  and  in  June  1817,  the  Lord  Ordinary 
(Pitmilly)  sustained  the  reasons  of  reduction,  &c.  Se- 
veral representations  were  lodged  against  this  judg- 
ment, which  were  refused,  and  before  a  reclaiming  pe- 
tition to  the  Inner-House,  lodged  in  September  1818, 
could  be  heard,  Duke  Archibald  died  in  February  1819* 
In  June  1819,  the  defenders,  by  a  minute,  withdrew 
from  the  litigation,  and  on  lith  June  1819)  the  Court, 
without  Duke  Alexander  being  sisted  as  pursuer  in  place 


of  the  deceased  Duke  Archibald,  "  adhered,  of  consent, 
to  the  interlocutor  complained  of  (Lord  Pitmilly's). 

In  July  1820,  Sir  Alexander  Cochrane  was  infeft 
on  a  precept  of  clare  constat  by  Duke  Alexander,  as 
heir  of  tailzie  and  provision  to  Colonel  Hamilton,  the 
institute  in  the  entail  1 802.  On  Sir  Alexander's  death, 
his  son.  Sir  Thomas  John  Cochrane,  succeeded,  and  en- 
tered as  heir  of  tailzie  and  provision  to  his  father,  by  a 
precept  of  clare  constat  by  Duke  Alexander,  on  which 
infeftment  followed  in  May  1832.  Some  time  after  Sir 
Alexander's  death,  Duke  Alexander  attempted  to  cure 
the  defect  in  the  decree  of  1 1th  June  1819,  by  having  it 
reduced,  and  the  process  in  which  it  was  pronounced 
wakened  and  revived  in  his  own  name  ;  and  after  some 
procedure,  the  same  judgment  which  had  been  pro- 
nounced on  11th  June  181 9>  was  repeated  in  the  wa- 
kened process. 

In  1833,  Sir  James  Gibson -Graig,  as  adjudging 
creditor  of  Dr  Ramsay,  the  heir  of  entail  of  the  db- 
minium  utile  of  Murdieston  under  the  entail  1719, 
brought  a  reduction  of  the  precept  of  clare  constat 
by  General  Inglis  Hamilton  to  himself,  and  sasine 
thereon  ;  the  brieve  and  retour  of  service  of  the  Ge« 
neral  to  his  brother  Gavin  ;  the  precept  of  clare  con* 
steU  by  Duke  Archibald  to  the  General,  and  sasine 
thereon ;  the  General's  deed  of  tailzie  1802,  and  sasine 
thereon ;  and  the  writs  and  sasines  under  which  the 
titles  of  the  succeeding  substitutes  of  that  tailzie  had 
been  made  up.  The  grounds  of  this  action,  and  the 
pleas  of  Sir  Thomas  John  Inglis  Cochrane  in  defence, 
are  fully  reported  ante^  Vol.  XI.  pp.  5  and  6,  and  are 
also  fully  referred  to  in  the  following  opinion  of  Lord 
Cottenham. 

The  Court  of  Session,  on  10th  July  1838,  sustained 
the  defences  ;  and  an  appeal  being  taken  by  Sir  James 
Gibson-  Craig, — 

Lord  Cottenham, — My  Lords,  in  this  case  it  appears  that 
the  entail  of  1719  not  baring  been  properly  fenced,  General 
Inglis  Hamilton,  who  became  entitled  under  it  to  tbe  property  in 
question,  in  180*2  created  a  new  entail,  under  which  the  defen- 
der claims.  The  pursuer,  who  claims  under  the  entail  of  1719, 
does  not  pretend  that  that  entail  was  incapable  of  being  destroy- 
ed, but  contends  that  it  was  not  effectually  destroyed  by  the 
act  of  General  Inglis  Hamilton  in  1802,  upon  the  ground  that 
the  supposed  superior,  through  whom  it  was  effected,  bad  not 
at  that  time  a  proper  feudal  title  so  as  to  enable  him  to  giv« 
effect  to  it.  This  objection  was,  in  the  course  of  tbe  cause,  at- 
tempted to  be  supported  upon  various  grounds,  which  have  been 
since  abandoned,  and  with  good  reason,  as  tbe  answers  given  upoii 
those  points  were  conclusive.  I  propose,  therefore,  to  confine 
my  observations  to  those  points  which  were  still  insisted  npon 
in  the  cases  before  this  House,  and  by  tbe  arguments  of  counsel 
at  the  bar.  Tbe  superiority  which  had  belonged  to  Douglas 
Duke  of  Hamilton  was  by  bim  conveyed  to  Alexander  Inglis, 
who  conveyed  it,  as  to  one  moiety  of  the  lauds,  to  General  Inglis 
Hamilton  for  life,  and  to  the  Duke  of  Hamilton  in  fee ;  and  as 
to  the  other  moiety,  to  Walter  Hamilton  for  life,  and  to  the 
Duke  in  fee.  General  Inglis  Hamilton  completed  his  title  under 
a  precept  of  dare  eon$tat  granted  by  himself  as  superior;  and  tbe 
first  objection  to  his  title  was,  that  being  a  liferenter  by  consti- 
•  tution,  he  had  no  power  to  enter  vassals.  Had  be  been  merely 
a  liferenter  by  eonitti tution,  without  more,  the  objection  might 
have  been  good  ;  but  it  has  no  application  to  the  present  case, 
for  it  was  not  in  that  character  that  he  assumed  tbe  power,  but  un- 
der an  express  grant  and  conveyance  from  Alexander  Inglis  Ha- 
milton, in  whom  tbe  whole  superiority  was  vested,  *'  of  fall 
power  to  him.  General  Inglis  Hamilton,  during  his  life,  to  en- 
ter and  receive  all  vaslals  in  the  said  lands,  and  receive  the 
eomposition  due  by  law  therefor,  fully  and  freely  in  all  retpectt , 
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withoat  the  conient  of  the  Duke  and  bis  foresaids,  the  fiar  of 
the  said  lands," — Alexander  Inglis  by  the  same  deed  conveying 
the  superiority  to  bim,  General  Inglis  Hamilton,  in  liferent,  and 
the  fee  to  Douglas  Duke  of  Hamilton.  TJiat  the  owner  of  the 
superiority  might  dispose  of  that  part  of  it  which  consisted  in  the 
right  of  entering  vassals  to  such  persons  and  for  such  interests  as 
he  might  think  fit,  is  not  disputed. .  It  was  therefore  competent 
for  him  to  convey  it  to  the  liferenter.  To  say  that  it  would 
not  pass  as  incident  to  the  conveyance  of  the  life  estate,  proves 
nothing,  and  no  authority  has  been  referred  to  for  the  purpose 
of  proving  that  the  owner  of  the  superiority  could  not  so  grant 
this  power ;  and  if  it  was  competent  to  him  so  to  deal  with,  and 
dispose  of  this  power,  he,  beyond  all  doubt,  did  so  dispose  of  it 
in  favour  of  General  Inglis  Hamilton  by  this  deed.  This  ob" 
jection,  therefore,  wholly  fails.  That  Alexander  Inglis  was  not 
himself  enfeoffed,  is  not  insisted  upon  as  affecting  bis  tight  to 
pass  any  interest  in  the  estate  to  which  be  had  a  personal  title, 
as  with  such  interest  he  conveyed  the  means  of  obtaining  the 
proper  feudal  title  ;  but  it  is  urged  by  the  appellant,  upon  the 
supposition  that  General  Inglis  Hamilton's  power  of  entering 
vassals  was  in  exercise  of  a  right  vested  in  Alexander  Inglis, 
and  so  exercised  by  virtue  of  an  authority  from  him  for  that  pur- 
pose ;  and  as  he,  not  .being  himself  enfeoffed,  could  not  enter 
vassals,  it  is  urged  that  he  could  not  delegate  that  power  to 
others;  all  which  reasoning  assumes  that  General  Inglis  Ha- 
milton acted,  not  by  virtue  of  an  interest  or  estate  in  the  supe- 
riority vested  in  himself,  but  by  virtue  of  a  power  delegated  to 
him  by  Alexander  Inglis,  by  virtue  of  the  superiority  remaining 
in  him,  Alexander,  which  was  not  the  fiict ;  and  yet  upon  this 
misapprehension  the  whole  of  the  first  reason  of  the  appellant's 
case  is  founded.  The  second  reason  stated  in  the  appellant's  case 
wa?,  that  James  Inglis  Hamilton  had  no  power  to  grant  a  precept 
of  dare  constat  in  his  own  favour  as  nearest  and  lawful  heir  of 
tailzie  to  Gavin  Inglis,  without  establishing,  in  the  first  place, 
the  death  of  Gavin,  and  the  extinction  of  his  heirs,  in  terms  of 
the  entail  of  1719.  That  Gavin  did  in  fact  die  without  issue, 
entitled  under  the  entail,  and  that  General  Inglis  Hamilton  was 
at  the  time  entitled,  as  next  heir  of  tailzie  under  that  entail,  is 
not  disputed,  and  that  he  made  up  his  title  as  such,  is  proved  by 
the  retour  of  his  special  service  of  the  7th  of  September  1604, 
printed  in  the  82d  page  of  the  appellant's  case,  which  states  the 
death  of  Gavin,  and  that  James  Inglis  Hamilton  was  the  proptn- 
quior  e't  legitimus  hearei  taillia^  and  the  other  documents  referred 
to  in  the  appendix  to  the  appellant's  case.  He  stands,  therefore, 
upon  the  record  as  nearest  heir  of  tailzie,  which  character  it  is 
not  disputed  that  he  in  fact  holds.  As  to  this  portion  of  the 
estate,  it  appears  to  me  that  the  objections  raised  to  the  respon- 
dents' title  are  not  maintainable.  As  to  the  second  portion  of 
the  estate,  as  to  which,  in  September  1772,  the  superiority  was 
conveyed  to  Duke  Douglas  in  fee,  and  Walter  Hamilton  in  life- 
rent, the  objection  was,  that  Archibald  Duke  of  Hamilton  had 
not  made  op  a  legal  title  to  the  superiority  when  he  granted  the 
precept  of  clare  constat  in  favour  of  General  Inglis  Hamilton, 
and  that  it  was  therefore  null  and  void  ;  and  the  objection  to 
Duke  Archibald's  title  is  alleged  by  the  appellant  to  consist  in 
this,  that  the  precept  of  sasine  contained  in  the  Crown-charter 
of  1772  was  exhausted  by  the  sasine  taken  in  favour  of  Duke 
Douglas  in  fee,  and  Walter  Hamilton  in  liferent,  and  conse- 
quently that  the  enfeoffment  taken  by  Duke  Archibald  in  1801 
upon  the  same  precept,  was  inept  and  null.  The  facts  appear 
to  be,  that  Duke  Douglas,  holding  the  superiority  in  tail,  under 
which  Duke  Hamilton  was  heir,  was  not  justified  in  taking  to 
himself  the  fee  in  1772,  and  consequently,  in  1801,  Duke  Archi- 
bald procured  himself  to  be  served  as  heir  of  entail,  and  took 
enfeoffment  accordingly  under  the  precept  in  the  charter  of 
1772,  which  was  in  favour  of  Duke  Douglas  and  his  heirs  of 
entail.  The  enfeoffment  thus  taken  by  Duke  Archibald  was  in 
conformity  with  the  precept  and  the  charter,  which  the  enfeoff- » 
roent  of  Duke  Douglas  was  not ;  and  in  1802,  when  General 
Inglis  Hamilton  made  up  his  title  under  the  clare  constat  from 
Duke  Archibald,  be  the  Duke  appeared  upon  the  record  as 
regularly  enfeoffed  of  the  superiority ;  but  this  is  not  all,  for  as 
if  to  remove  all  possibility  of  error.  General  Inglis  Hamilton 
previously  obtained  letters  of  horning  against  superiors,  directed 
to  the  heir  of  line  of  Duke  Douglas,  to  the  trustees  under  his 
trust-iettlenent,  and  to  Duke  Archibald,  calling  upon  them  seve- 


rally to  obtain  himself  entered  and  enfeoffed,  and  to  complete  the 
title  of  biro.  General  Inglis  Hamilton,  to  the  domimium  mtUe. 
Neither  of  the  former  parties  made  any  clai.n  under  this  pro- 
ceeding, but  permitted  Duke  Archibald  to  take  enfeoffment  as 
before  stated,  and  thus  to  become  feudally  vested  in  the  supe- 
riority, and  so  he  continued  enfeoffed  up  to  the  time  of  his  death, 
and  those  who  claim  after  him  under  the  same  title  so  conti- 
nued enfeoffed  up  to  the  present  time.  The  vassal,  therefore, 
in  this  case,  did  all  that  could  be  done  to  ensure  bis  own  title; 
and  if,  after  all  this,  any  objection  can  be  raised  to  such  title 
through  any  supposed  defect  in  the  title  of  such  superior,  it  ii 
obvious  that  it  will  be  impossible  in  many  cases  for  vassals  to 
obtain  unimpeachable  titles.  Apprehensions  are  expressed  on 
the  part  of  the  appellant,  of  the  grounds  upon  which  the  Coart 
of  Session  proceeded  upon  this  point,  but  such  apprehensions 
appear  to  me  to  be  wholly  misplaced.  Not  only  danger  to  pro- 
perty, but  necessary  insecurity  would  arise  from  the  Court 
having  recognised  the  doctrine  contended  for  by  the  appellant. 
This  question,  indeed,  does  not  appear  to  have  been  decided  for 
the  first  time  in  the  present  proceeding,  for  in  1817,  Duke  Ar- 
cbibuld  raised  a  process  of  reduction  and  declarator  for  reducing 
the  title  made  up  by  Duke  Douglas  in  1772,  and  separatim  for 
having  it  found  and  declared  that  Duke  Archibald,  by  the 
aforesaid  title  completed  in  1601,  had  the  only  right  and  title  to 
the  property,  which  included  the  superiority  in  question,  and 
that  the  title  so  made  up  in  1801  constituted  the  only  good  right 
and  title  ;  and  in  that  process  decree  in  terms  of  the  conclusions 
of  the  libel  was  pronounced  by  Lord  Pltmilly,  and  adhered  to 
by  the  Court ;  and  owing  to  some  alleged  informalitj  in  those 
proceedings,  a  decree  has  since  been  pronounced  in  terms  of 
Lord  Pitmilly's  interlocutor.  It  appears,  therefore,  that  the  title 
to  the  superiority  under  which  General  Inglis  Hamilton  made  op 
his  title  in  1802,  and  under  which  the  respondent  now  claima,  has 
not  only  been  the  title  upon  record  for  nearly  forty  years,  bat 
that  the  Court  of  Session  has  twice  declared  that  it  constitutes 
the  only  good  right  and  title  to  such  superiority ;  and  in  this 
title,  all  persons  who  could  have  claimed  the  supeiiority  by  ad- 
verse  title  have  acquiesced.  By  the  English  law  of  copyholds, 
the  copyholder  can  only  complete  his  title  through  the  interven- 
tion of  the  Lord,  but  the  act  of  the  Lord  is  considered  as  merely 
ministerial ;  and  if  the  title  of  the  copyholder  was  capable  of 
being  affected  by  any  defect  in  the  title  of  the  Lord,  this  tenure, 
now  sufficiently  inconvenient,  would  become  perfectly  intoler- 
able. This  is  a  case  of  purely  Scotch  conveyancing,  in  which  this 
House  would,  under  any  circumstances,  be  very  unwilling  to 
act  in  opposition  to  the  unanimous  opinion  of  the  Judgea  of  the 
Court  of  Session  by  whom  the  case  was  decided.  I  have,  how- 
ever, in  this,  as  in  all  other  such  cases  which  hare  come  before 
this  House,  thought  it  my  duty  to  examine  the  authoritiea  cited, 
and  the  arguments  urged  against  the  judgment  appealed  from, 
and  I  have  had  much  satisfaction  in  finding  so  much  of  reason- 
ing and  authority  in  support  of  a  judgment  which  I  consider  of 
the  highest  importance  to  the  security  of  property  in  Scotland. 
I  therefore  move  your  Lordships  to  affirm  the  interlocutor  ap- 
pealed from,  with  costs. 

Interlocutor  affirmed^  with  costs. 


First  Division. — Lords  Ordinary^  Cockbum  aii^  Cuninghaoae. 
^George  Webster,  Appellants  Solicitor.  .^Eichai6»OQ  and 
Connell,  Eespondents'  Solicitor s.^[W, H.D.I 


23d  September  1841. 
House  of  Lords. — (W.H.D.) 

No.  281. — Elizabeth  Irvine  or  Douoi:.A8»  Wtfis  <^ 
Lord  William  Robert  Keith  Douglas^  —  the  satd 
LoBD  W.  R.  Keith  Douglas,  ami  Miss  CHmisriA^r 
Chables  Ibvine,  AppellaniSf  v.  Johh  Kihkpa- 
TBiCK,  JEsq^  Respondents 

Passive  Titles — Where  three  sisters  were  served  as  keims-pm'' 
tioners  of  their  father,  for  the  purpose  of  amveyim^  Seotck 
estate  to  the  trustees  of  the  marrimge^settUlmnd  ofome  aftkem^ 
in  which  settlement  the  father  provided  the  keireu  im  oise- 
third  of  his  estate  (subject  to  his  power  of  di^oeal^  layadetj 
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ffc.) — Held  that  the  service  in/erred  a  legal  representation  of 
the  father  by  all  the  sisters,  and  liability  for  his  debts, — the 
other  sisters  having  joined  in  the  service,  and  in  conveying  the 
Scotch  estate  in  implement  of  a  direction  in  the  fathers  genc" 
ral  settlement,  from  which  they  tooh  ben^t. 

Jurisdiction —  The  Court  of  Session  held  to  have  jurisdiction^ 
rat  lone  contractus,  over  an  heiresS'portioner  domiciled  in  JSng^ 
land,  and  personally  cited  during  a  residence  in  Scotland  of  less 
than  forty  days,  in  respect  she  was  liable  for  the  debts  of  her 
father  on  the  passive  titles,  as  having  been  served  to  a  Scotch 
estate,  for  the  purpose  of  conveying  it  away  in  implement  of  her 
father's  general  settlement,  from  which  she  tooh  benefit,  and  as 
possessed  of  a  mid-superiority  alleged  to  be  of  little  value. 

Process— Parties  called — Held  to  be  no  objection  to  a  process 
against  heir ess-portioners,  for  making  them  liable  on  the  pas* 
sive  titles  for  the  ancestor's  debts^  that  the  trustees  under  the 
ancestor's  settlement,  who  were  resident  in  England,  and  vested 
by  the  settlement  with  a  right  to  take  up  and  administer  the 
ancestor's  whole  estate,  real  and  personal,  had  not  been  called, 

Mr  Charles  Irvine,  for  many  years  a  planter  in  To- 
bago, died  in  Scotland  in  1798,  leaving  a  widow,  two 
brothers,  Walter  and  Christopher,  and  four  sisters. 
By  deeds  of  sale  or  assignation,  executed  in  December 
1798  and  June  1800,  Walter,  the  heir  of  Charles  in 
heritage,  purchased  from  his  brother  Christopher,  and 
Lis  sisters,  and  from  the  widow,  the  shares  of  Charles's 
executry  to  which  they  were  respectively  entitled.  The 
present  pursuer  is  the  only  child  of  Isabella  Irvine, 
one  of  these  sisters,  and  the  residuary  legatee  of  the 
other  two  sisters,  Anne  and  Margaret,  both  deceased, 
and  as  such  brought  the  present  action  in  1837  against 
the  defenders,  Lady  Douglas  and  Miss  Irvine,  as  co- 
heiresses and  representatives  of  their  deceased  father, 
Walter  Irvine,  concluding  for  reduction,  on  the  ground 
of  fraud,  of  the  foresaid  transaction  by  which  Charles's 
executry  was  purchased  by  Walter,  and  for  payment  of 
£50,000,  or  such  other  sum  as  should  be  found  to  be 
the  value  of  that  executry.  Lady  Keith  Douglas  was 
domiciled  in  Scotland  at  the  date  of  the  action,  but  the 
other  defender,  Miss  Christian  Irvine,  when  personally 
cited  in  Scotland,  had  been  there  less  than  forty  days, 
on  a  visit  to  her  sister,  and  had  her  domicile  in  Eng- 
land. 

In  the  circumstances  now  to  be  mentioned,  the  de- 
fenders/^/faefe^f — 1.  That  they  were  not  their  father's 
representatives ;  and,  2.  In  regard  to  Miss  Irvine,  that 
she  was  not  amenable  to  the  Scotch  Courts. 

Walter  Irvine  died  domiciled  in  England.  On  the 
marriage  of  his  daughter  Elizabeth,  the  defender,  with 
Lord  Douglas,  he  by  indenture  became  bound  to  de- 
vise and  secure  to  the  marriage  trustees  one-third  of 
the  free  real  and  personal  estate  he  should  die  possess- 
ed of  (after  payment  of  annuities  and  legacies,  and 
subject  to  a  power  of  disposal  during  his  lifetime),  for 
the  purpose  of  paying  over  to  the  defender,  Lady 
Douglas,  exclusive  of  her  husband's  control,  the  yearly 
rents  and  profits  of  the  said  third  of  his  estate  during 
the  subsistence  of  the  marriage, — ^the  said  yearly  rents 
and  profits,  on  the  death  of  either  of  the  spouses,  to  be 
paid  by  the  trustees  to  the  survivor,  and  on  the  death 
of  the  survivor,  the  whole  capital  and  income  to  be 
distributed  by  the  trustees  in  a  certain  order  and  man- 
ner among  the  children  of  the  marriage.  It  was  ex- 
pressly stipulated  in  the  indenture  that  Lady  Douglas 
should  accept  of  the  said  provision  in  lieu  and  full  sa- 
tisfaction of  all  dower,  third,  or  other  legal  claim. 
Walter  Irvine  died  in  1823,  having  previously  executed 


in  England  a  will  and  settlement  in  the  English  form 
(incapable  of  conveying  Scotch  heritage),  by  which  he 
conveyed  and  made  over  to  certain  persons,  as  his 
trustees  and  executors,  his  whole  heritable  and  personal 
estate,  wherever  situated,  for  certain  purposes ;  inter 
alia^  Isty  he  directed  his  daughters  to  make  up  titles 
to,  and  convey  to  the  foresaid  marriage  trustees,  in 
fulfilment  of  the  provisions  of  the  marriage  indenture 
in  favour  of  Lord  and  Lady  Douglas,  the  testator's 
heritable  estate  in  Fifeshire  (believed  to  amount  to 
about  one-third  of  his  whole  estate) ;  2</,  he  directed 
the  testamentary  trustees  to  set  apart,  and  hold  in 
trust,  two  sums  of  £35,000  each,  for  behoof  of  the  tes- 
tator's twovunmarried  daughters.  Christian  (defender), 
and  Catherine  (since  deceased),  and  their  families, — 
the  trustees  holding  the  capital  sums  in  trust,  and  pay- 
ing over  to  the  Misses  Irvine  the  annual  income  during 
their  lives.  The  residue  of  the  property,  af^er  the 
purposes  of  the  trust  were  provided  for,  was  appointed 
to  be  held  in  trust  by  these  trustees  for  the  three  daugh- 
ters, under  similar  conditions  to  those  attached  to, the 
specific  bequests  in  their  favour. 

On  Walter  Irvine's  death  the  trustees  and  executors 
accepted  and  took  possession  of  his  property.  The 
daughters,  in  July  1824,  were  served  and  retoured 
heiresses-portioners  of  line  in  special  to  their  father,  and 
proceeded,  sine  heneficio  inveniarii,  to  make  up  titles 
to  his  Scotch  heritable  property,  Ist^  by  taking  infefl- 
ment  in  the  Fifeshire  estates  on  a  precept  from  Chan- 
cery proceeding  on  the  foresaid  retour ;  2</,  by  exped* 
ing  a  Crown-charter  of  resignation,  upon  which  they 
were  infeft  in  certain  lands,  to  the  superiorities  of  which 
their  father  had  only  a  personal  title,  although  infeft 
in  the  dominium  utile;  3d,  by  thereafter  taking  up 
the  dominium  utile  of  these  lands  by  precept  of  clare 
constat  granted  in  their  own  favour,  on  which  they 
were  infeft ;  and,  4th,  by  taking  up  certain  lands  held 
by  their  father  under  subject-superiors,  by  precepts  of 
clare  from  these  superiors,  on  which  they  were  infeft. 
They  thereafter,  along  with  the  trustees  under  the  will, 
disponed  and  conveyed,  with  a  double  holding,  to  the 
foresaid  marriage  trustees,  in  implement  of  the  direc- 
tion in  the  marriage  indenture,  the  testator's  lands  in 
Scotland  thus  taken  up  by  them.  On  the  precept  in 
this  disposition  these  trustees  were  base  infeft,  and 
never  having  obtained  confirmation  of  their  title  from 
the  superior,  the  mid-superiority  of  the  lands  remained 
in  Walter  Irvine's  daughters. 

In  these  circumstances  the  defenders  maintained  the 
pleas  in  defence,  fully  stated  ante^  Vol.  X.  pp.  303  and 
522. 

The  Court,  by  interlocutors  on  1 7th  February  and 
23d  June  1838,  sustained  their  jurisdiction,  and  re- 
pelled the  preliminary  defences  as  to  both  defenders. 

The  defenders  appealed. 

Lord  Cottenham, — My  Lords,  this  appeal  is  upon  preliminary 
defences  only,  and  does  not  touch  the  merits  of  the  question 
between  the  parties;  but  as  the  relative  situation  of  the  parties 
is  material  to  the  consideration  of  these  preliminary  defences,  a 
short  statement  of  the  transactions  impeached  is  necessary  to 
explain  the  opinion  I  have  formed  on  these  defences.  Walter 
Irvine  had  a  brother,  Charles,  and  several  sisters.  Charles  died 
domiciled  in  Scotland,  and  his  property  thereupon  became  divi- 
sible between  Walter  and  his  sisters.  Walter  entered  into  ar- 
rangements with  his  sisters,  by  which  he  purchased  their  shares 
in  Charles's  property.    This  took  place  io  1800.    The  respoa- 
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dent  (the  pursuer)  represents  the  sisters,  and  impeaches  this 
transaction  as  fraudulent;  and  the  ohject  of  the  suit  is  to  reduce 
and  set  aside  this  transaction,  and  to  obtain  payment  of  the 
property  of  Charles,  received  by  Walter,  which,  but  for  this 
transaction,  would  have  come  to  the  sisters.  The  deeds  in 
question  were  executed  in  Scotland,  and  Walter  had  an  estate 
in  Scotland  which  he  did  not  dispose  of  according  to  the  forms 
of  the  law  of  Scotland.  He  died  domiciled  in  England,  and  left 
three  daughters,  the  appellants,  Elizabeth,  the  wife  of  Lord 
William  Douglas,  and  Christian  Irvine,  and  Catherine,  who  has 
since  died  unmarried.  The  domicile  of  Lord  and  Lady  William 
Douglas  was  in  Scotland,  and  as  to  them  there  is  no  question 
of  jurisdiction,  but  the  domicile  of  Christian  was  in  England. 
She  was,  however,  at  the  time  process  was  served  upon  her,  in 
Scotland,  upon  a  visit  to  her  sister.  Lady  William  Douglas,  but 
she  had  not  been  there  forty  days,  Walter's  will  was  proved 
in  England  by  Lord  William  Douglas,  and  two  other  executors ; 
but  although  Lord  William  Douglas  is  a  defender,  the  summons 
does  not  seem  to  seek  to  make  him  liable  in  that  character  of 
executor,  but  is  addressed  to  the  daughters  of  Walter  Irvine  as 
his  heirs-portioners,  or  otherwise  served  "  and  retoured  to  him, 
or  as  otherwise  representing  him  on  one  or  other  of  the  passive 
titles  known  in  law."  It  appears,  that  upon  the  death  of  Walter, 
his  three  daughters,  the  two  appellants,  and  Catherine,  deceased, 
were  served  and  retoured  beirs-portioners  of  Walter,  and  that 
they  completed  their  feudal  titles  as  such  to  part  of  the  property. 
Walter  was  also  entitled  to  the  superiority,  and  other  parts  be 
held  under  other  superiors;  and  the  beirs-portioners  completed 
their  title  to  the  superiority  to  which  Walter  had  been  so  en- 
titled, as  well  as  to  the  dominium  utile  of  the  whole.  Upon 
this  statement  of  the  facts,  if  there  had  been  nothing  else  in  the 
case,  there  would  not,  I  apprehend,  have  been  any  doubt  of  the 
liability  of  these  beirs-portioners  to  answer  to  any  creditors  of 
the  deceased,  they  having  so  taken  possession  of  bis  estates  and 
made  up  their  titles  without  any  inventory  or  protection  against 
such  liability.  It  was,  indeed,  said,  that  the  pursuer  was  not 
for  this  purpose  to  be  considered  as  a  creditor,  because  it  was 
necessary  for  him,  in  the  first  instance,  to  reduce  and  set  aside 
the  assignment  which  Walter  bad  obtained  from  bis  sisters.  But 
the  object  of  the  suit  is  to  obtain  from  those  who  represent 
Walter,  those  parts  of  the  funds  of  his  brother,  Charles,  which 
by  law  devolved  to  his  sisters.  If  the  right  to  those  funds  be 
established,  the  claim  of  the  pursuer  will  be  strictly  that  of  a 
creditor.  Why,  therefore,  is  be  to  be  deprived  of  the  mode  of 
obtaining  payment  of  his  debt,  which  the  law  of  Scotland  allows 
to  other  creditors,  because  a  preliminary  question  must  be  de- 
cided in  bis  favour  before  bis  title  as  a  creditor  can  arise.  Every 
disputed  debt  requires  an  adjudication  establishing  it,  before  the 
title  to  the  remedy  can  be  applied.  No  case  has  been  cited  to 
establish  this  distinction  between  the  present  claim  and  the 
claim  to  any  other  debt ;  and  there  does  not  appear  to  be  any 
ground  for  it  upon  principle.  It  was  there  said,  that  if  the  pur- 
suer was  entitled  to  the  ordinary  remedy  of  a  creditor,  the  de- 
fenders, as  beirs-portioners,  are  in  nowise  liable  to  be  sued  for 
such  debt ;  and  the  reason  assigned  was,  that  they  took  nothing 
from  the  debtor  whose  estate  they  inherited.  This  was  at- 
tempted to  be  made  out  from  the  provisions  of  the  settlement 
made  upon  the  marriage  of  Lady  William  Douglas,  by  which 
Walter  Irvine,  her  father,  covenanted  that  she  should  have,  for 
the  purposes  of  her  settlement,  one^third  in  value  of  the  pro- 
perty he  might  be  possessed  of  at  the  time  of  his  death,  but 
subject  to  an  absolute  power  of  disposition  in  bis  lifetime,  and 
B  power  by  will  to  charge  the  property  with  such  legacies  and 
annuities,  and  other  charges,  as  be  might  think  proper,  to  any  ex- 
tent. This  one-third  in  value  would  only  be  what  should  re- 
main after  payment  of  his  debts.  If,  therefore,  his  real  estate 
In  Scotland  was  subject  to  the  present  claim,  it  was  so  subject 
f n  preference  to  any  claim  under  the  covenant.  Walter,  by  bis 
>vil],  directed  that  his  Scotch  estate  should  be  settled  on  the 
trusts  of  Lady  William  Douglas's  settlement,  in  execution  of  his 
cdvenant,  and  he  gave  £35,000  to  each  of  his  other  daughters, 
«nd  the  residue  equally  between  the  three  ;  and  so  well  aware 
WHS  be  that  he  had  no  power  by  such  will  to  dispose  of  the 
Seoteh  estate,  that  he  directed  that  all  his  daughters  should  con- 
cur in  the  disposition  of  it,  and  if  they  refused  so  to  do,  that 
tlie  principle  of  election,  according  to  the  English  law,  should 


be  applied  to  them.  Upon  his  death,  the  daagbters,  as  heiress- 
portioners,  became  entitled  to  the  Scotch  estate,  and  they  and 
each  of  them  might  have  held  and  enjoyed  it,  or  her  portion  of 
it,  as  such  heiress-portioners,  but  they  could  not  do  so,  and  at  the 
same  time  claim  the  benefit  of  the  provision  intended  for  them 
by  their  father's  will.  They  therefore  concurred  in  carrying 
his  intentions  into  efifect,  and  in  conveying  the  estate  to  the 
trustees  of  Lady  William  Douglas's  settlement,  that  is,  they 
sold  their  interest  in  the  estate  for  the  benefits  provided  for 
them  by  the  will,  and  then  it  is  said,  that  they  were  not  iuerat^t  by 
the  inheritance  to  which  they  succeeded.  Had  they  merely 
succeeded  to  this  inheritance,  or  elected  to  enjoy  the  estate  as 
heiress-portioners,  they  would  have  been  lucrai^  to  the  value  of 
their  shares ;  but,  responsible  for  their  father's  debts,  are  they 
to  escape  from  this  responsibility,  because,  instead  of  being 
lucratcB  to  the  amount  of  their  shares,  they  are  enabled,  by  ood- 
veying  such  shares  for  the  purposes  of  Lady  William  Douglas's 
settlement,  to  procure  for  themselves  the  benefits  provided  for 
them  by  the  will,  which  probably  exceeded  the  value  of  such 
shares.  The  cases  referred  to,  in  which  heirs  having  no  bene- 
ficial interest  in  the  estate  make  up  their  titles  only  for  the 
purpose  of  conveying  it  to  those  who  are  beneficially  entitled 
to  it,  can  have  no  application  to  this  case.  The  appellants, 
therefore,  are  heiress-portioners  iueratcB,  who  have  made  up  their 
titles,  and  entered  as  such  without  the  benefit  of  inventory,  and 
so  become  liable  to  the  pursuer's  auit.  It  was  said  that  the 
trustees  of  Walter  Irvine,  that  is,  thoae  who  proved  his  will  in 
England,  ought  to  have  been  parties,  but  independently  of  the 
answer,  that  none  of  them  except  Lord  William  Douglas  were 
in  Scotland,  the  objection  assumes,  that  an  heir  who  has  in- 
curred the  passive  representation  by  his  mode  of  dealing  with 
the  estate,  cannot  be  sued  by  a  creditor  without  also  suing  tlie 
personal  representative,  for  which  there  does  not  appear  to  be 
any  authority.  The  remaining  ground  of  the  appeal  is,  that  the 
appellant.  Christian  Irvine,  was  not  liable  to  the  jarisdiction  of 
the  Court  of  Session,  because  her  domicile  was  English,  and 
she  had  not  been  in  Scotland  forty  days  before  service  of  the 
process.  But  this  domicile,  after  forty  days,  for  the  purpose  of 
jurisdiction  only,  does  not  seem  to  apply  where  the  Court  bad 
original  jurisdiction  over  the  subject-matter,  and  certainly  does 
not  apply  where  the  party  served  is  sought  to  be  afifeeted  by 
virtue  of  property  in  Scotland.  In  the  present  case,  the  subject* 
matter  of  the  suit  is  the  property  of  Charles,  the  brother  of  Walter 
Irvine,  who  was  a  domiciled  Scotchman.  The  deeds  sought  to  be 
set  aside  were  executed  in  Scotland,  and  respected  that  property; 
and  the  liability  sought  to  be  attached  upon  the  defenders,  the  ap- 
pellants, depends  upon  their  mode  of  dealingas  heireaa-portioners 
with  a  Scotch  estate.  The  forty  days  are  required  where  the 
jurisdiction  is  assumed  ratione  domicitii;  but  if  Christian  Irvine 
was  subject  to  the  jurisdiction  at  the  time  she  entered  upon  and 
made  up  her  titles  to  the  land,  can  she  escape  from  that  juris- 
diction (being  personally  served),  upon  the  ground  that  her  domi- 
cile  was  English  and  that  she  had  not  been  forty  days  in  Seot- 
land,  and  was  there  only  upon  a  visit  ?  If  jurisdiction  once  at- 
tached ratione  contractus,  it  continues  to  operate  although  the 
defender  has  her  domicile  elsewhere.  If  it  were  necessary,  ia 
order  to  support  the  jurisdiction,  to  show  that  she  bad  immove- 
able property  in  Scotland  at  the  time  the  citation  was  served, 
it  appears  that  the  fact  is  established  that  she  is  still  possessed 
of  the  superiority  of  part  of  the  estate.  It  waa  said,  indeed, 
that  it  was  of  no  value ;  but  that  does  not  appear.  The  appel- 
lants' argument  seems  to  assume,  that  if  a  person  not  domiciled 
in  Scotland  incurs  a  passive  representation  by  dealing  with  the 
estate  of  the  debtor,  and  therefore  becomes  liable  to  the  juris- 
diction of  the  Courts  in  Scotland,  so  long  as  he  continues  to 
hold  such  estate,  he  can  escape  from  such  liability,  and  bid  defi- 
ance to  that  jurisdiction,  if  he  sells  the  estate,  though  persoe- 
ally  served  with  process,  if  he  has  not  resided  forty  previous 
days  in  Scotland.  No  authority  has  been  referred  to  in  sBpp<»t 
of  such  proposition,  and  there  does  not  appear  to  be  any  reasea 
to  support  it.  If  a  Court  have  jurisdiction  over  the  subject- 
matter,  and  the  party  against  whom  the  claim  is  made  be  pro- 
perly brought  before  it  for  the  purpose  of  resisting  it,  there  does 
not  appear  to  be  any  reason  for  the  Court  declining  to  exerdse 
such  jurisdiction.  Such  is  the  rule  in  this  country,  and  I  see 
no  ground  for  extending  a  contrary  rule  in  Scotland  bero&d 
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what  the  established  prtetice  of  the  country  has  laid  down. 
With  respect  to  the  other  parties  alleged  to  be  proper  parties 
to  this  litigation,  none  of  them  appear  to  be  in  Scotland,  and 
no  authority  has  been  cited  to  show  that  the  suit  cannot,  under 
such  circumstances,  proceed  in  their  absence.  In  the  courts  of 
equity  of  this  country,  suits  proceed  in  the  absence  of  parties 
out  of  the  jurisdiction,  who,  if  within  it,  would  be  necessary 
parties  to  the  suit,  except  in  cases  where  the  decree  cannot  be 
carried  into  effect  in  their  absence.  For  these  reasons,  I  move 
your  Lordships  that  the  interlocutors  appealed  from  be  affirmed, 
with  costs. 

Interlocutors  affirmed^  with  costs. 

Lord  Cuningharoe,  Ordinary, — A.  Gordon,  Appellants'  Soli" 

eitor Richardson  and    Connell,    ReipondenVa    Solieiiora, — 

IW.H.D.J 


6th  OOober  1841. 

House  of  Lords (W.H.D.) 

No.  282. — Robert  Laidlaw,  Appeilaniy  v-  John 
Smith  (Garden's  Trustee )y  Respondent* 

Diligence — Arrestment,  Breach  of — Bona  Fide  Payment — Prin- 
cipal and  Agent— Statute  1581,  c.  118 — Where  an  arrestee 
transmitted  funds  to  his  agent,  who  therewith  paid  the  original 
creditor  in  bona  fide,  both  being,  at  the  time  of  such  payment, 
ignorant  that  any  arrestment  had  been  used  against  him,  such 
arrestment  having  been  executed  in  his  absence  at  his  dwelling^ 
house  previous  to  the  payment —  Circumstances  in  which  held 
(Hflirming  the  judgment  of  the  Court  of  Session)  that  he  was 
not  liable  in  second  payment,  as  for  breach  of  arrestment. 

Mr  Robert  Dunlop,  W.S.,  had  a  claim  against  the 
sequestrated  estate  of  H.  W.  Garden,  merchant  in 
Glasgow,  on  which  estate  the  respondent  was  trustee, 
arising  from  his,  Dunlop's,  employment  as  law-agent 
in  Edinburgh  by  Messrs  Cuthill  and  Turnbuli  of 
Glasgow  for  Garden,  their  client ;  which  claim  was  se- 
cured by  hypothec  over  Garden's  title-deeds  in  their 
possession.  Afler  the  bankruptcy,  a  correspondence 
took  place  as  to  Dunlop's  claim,  which  was  finally  trans- 
acted through  Messrs  Dundas  and  Wilson,  C.S.,  the 
agents  in  the  sequestration  in  Edinburgh. 

On  I4th  May  1831,  Messrs  M*Grigor  Murray  and 
M'Grigor,  the  agents  in  the  sequestration  in  Glasgow, 
wrote  to  Messrs  Dundas  and  Wilson  in  these  terms : 

"  We  have  had  repeated  letters  from  Mr  Dunlop,  urging 
very  earnestly  a  partial  payment  to  account  of  his  claims  against 
Garden's  estate.  We  have  written  him,  that  as  the  matter 
is  in  your  hands,  we  decline  interfering,  but  that  we  hare  re- 
mitted you  such  a  sum  as  we  trust  will  cover  the  utmost  ex- 
tent of  his  claim — leaving  it  to  you  to  dispose  of  it  as  you  may 
think  proper.  We  accordingly  send  you  prefixed  an  order  on 
Mr  Smith's  account  with  the  Royal  Bank  for  £200  Sterling, 
which  will  enable  you,  we  hope,  to  settle  with  Mr  Dunlop. 
It  will  be  desirable,  we  think,  to  make  one  work  of  all,  and  to 
make  no  partial  payment.  But  in  this  you  will  act  as  you  think 
proper." 

On  19th  May,  Mr  Wilson  wrote  to  M*Grigor  Murray 
and  M*Grigor: 

"  I  have  bad  several  conversations  with  Mr  Dunlop  on  the 
lubject  of  h  is  claim  against  Garden's  estate,  and  he  has  this 
day  offered  to  settle  it,  by  receiving  £210  as  in  full  of  all  de- 
mands. In  the  whole  circumstances  of  the  caie,  I  think  the 
trustee  would  do  well  to  compromise  the  claim,  by  paying  Mr 
Dunlop  £200  or  200  guineas.  I  shall  be  glad  to  bear  from  you 
on  the  subject." 

On  the  2Qth,  M'Grigor  Murray  and  M'Grigor  wrote 
to  Mr  Dundas  in  reply : 

*'  We  leave  the  settlement  of  Mr  Dunlop's  account  entirely 
to  yourself;  and  unlets  there  are  charges  in  it  which  you  think 


would,  on  an  appeal  to  the  auditor,  be  cut  down,  you  may  pay 
him  the  sum  he  has  agreed  to  take  in  full  thereof.  We  will  re- 
mit you  through  the  bank,  to-morrow,  the  balance  required  to 
enable  you  to  pay  the  amount." 

Several  partial  payments  had  been  made  to  Dunlop, 
but  a  sum  of  £130  was  still  unpaid,  when  on  19th 
May,  the  appellant,  having  raised  letters  of  arrestment 
on  the  dependence  of  an  action  against  Dunlop,  ar- 
rested the  funds  due  to  him  by  the  respondent,  by  leav- 
ing a  schedule  of  arrestment  at  his  dwelling-house  in 
Glasgow.  The  respondent  was  absent  from  Glasgow  at 
this  time  for  a  few  days,  and  did  not  receive  the  sche- 
dule till  his  return  on  the  evening  of  21st  May. 

On  21st  May,  the  following  letter  was  written  by 
Wilson  to  M*Grigor  Murray  and  M^Grigor: 

'*  Mr  Dunlop  mentioned  a  few  dsys  ago  that  an  arrestment 
had  been  raised  against  him,  and  he  seemed  to  think  it  possible 
that  it  might  be  for  the  purpose  of  arresting  the  money  due  to 
him  by  Garden's  trustee.  Could  you  ascertain  from  Mr  Smith 
this  evening,  whether  any  arrestment  had  been  laid  in  bis  hands,, 
and  let  me  know  by  Monday  morning,  when  I  suppose  Mr  Dun* 
lop  will  be  here  for  his  money.  Mr  Smith  would  probably  have 
informed  you  of  any  arrestment,  but,  in  case  of  accidents,  it  is 
better  to  ascertain  that  there  is  none." 

To  this  letter  the  following  reply  was  given  on  thd 
22d: 

"  Mr  Smith,  the  trustee  on  Garden's  estate,  had  been  from 
home  for  some  days,  and  returned  only  last  night — but  not  in 
time  to  enable  me  to  write  to  you  by  the  evening  posL  It  has 
so  happened  that  an  arrestment  was  used  against  Mr  Dunlop 
during  Mr  Smith's  absence,  and,  therefore,  no  farther  payment 
can  be  safely  made  to  him  until  it  is  loosed." 

Before  this  last  letter  was  received,  payment  of  the 
£130  had  been  made  to  Dunlop,  in  the  circumstances 
mentioned  in  the  following  letter  of  Mr  Wibon  to 
M*Grigor  Murray  and  M*Grigor,  of  24th  May  : 

"  After  I  wrote  to  you  on  Saturday  morning,  Mrs  Dunlop, 
Mr  R.  Dunlop's  wife,  called  here  with  a  letter  from  her  hus- 
band, addressed  to  her,  authorising  her  to  receive  the  balance 
of  £130  due  to  him  from  Garden's  estate,  in  which  he  says  :-^ 
'  Luckily,  on  calling  for  Mr  Smith  and  Mr  Murray,  I  found  my 
feam,  as  to  an  arrestment,  quashed.  They  never  heard  of  such 
a  thing,  and  Mr  Murray,  on  my  explaining  my  fears,  at  once 
dictated  a  letter  to  Mr  Dundas,  which  he  will  get  to-morrow, 
desiring  him  to  pay  me  the  £130;*  and,  as  you  bad  mentionea 
nothing  about  arrestments,  and  as  I  understood  from  Mr  D.*s 
letter  that  he  had  seen  Mr  Smith,  the  money  was  paid  to  Mrs 
Dunlop ;  and  I  am  sorry  to  find,  from  your  letter  of  the  22d 
inst.,  that  the  arrestment  had  been  previously  executed  in  Mr 
Smith's  hands." 

The  appellant  having  obtained  decree  in  his  action 
against  Dunlop  for  the  sum  of  £460.  3.  6.,  tlien  raised 
the  present  action  of  furthcoming  against  him  and  the 
respondent,  libelling  on  the  payments  made  to  Dunlop, 
after  the  arrestment  had  been  served,  as  a  breach  of 
arrestment  on  the  part  of  the  respondent.  Against  this 
the  respondent  pleaded  on  the  merits — That  there  were 
no  grounds  on  which  he  could  be  made  liable  as  in 
breach  of  arrestment,  he  having,  before  the  diligence 
was  raised,  remitted  to  the  place  of  the  creditor's  resi<^ 
deuce  funds  specifically  appropriated  for  the  discharge 
of  the  debt — the  debt  having  been  paid  and  extinguish- 
ed in  ignorance  of  the  arrestment,  and  in  the  due  exe- 
cution of  the  arrangement  under  which  that  remittance 
was  made ;  and  the  defender,  without  any  blame  im« 
putable  to  him,  having  had  no  personal  knowledge  of 
the  arrestment  till  the  creditor  had  actually  received 
payment  of  the  debt. 
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Tbe  Lord  Ordinaryi  on  12th  May  1836,  sustained 
the  defence  above  stated,  for  reasons  assigned  in  a  re- 
lative note  subjoined,  antet  Vol.  X.  p.  222. 

The  Court  thereafter  refused  a  reclaiming  note  pre- 
sented by  Mr  Laidlaw,  on  which  he  appealed. 

On  16th  July  1840, 

Lord  Chancellor My  Lord*.  I  certainly  feel  some  difficulty 

in  this  case,  on  account  of  tbe  obscurity  in  tbe  papers  as  to  tbe 
question  of  fact.  I  see  in  the  reasons  of  the  appellant  he  stares 
that  the  Court  below  have  proceeded  to  adjudicate  upon  some 
facts  which  were  not  proved,  but  I  cRonot  find,  upon  looking 
into  the  proceedings,  that  any  such  objection  was  raised  there. 
Undoubtedly,  if  the  appellant  has  adopted  the  course  of  taking 
the  opinion  of  the  Court  below  upon  an  assumed  state  of  facts, 
and  not  asking  that  Court  to  adopt  a  course  enabling  him  to 
prove  his  own  case,  and  disprove  that  of  his  opponent,  and  tak- 
ing the  opinion  of  tbe  Court  on  an  assumed  state  of  facts,  he 
has  come  now  to  complain  of  the  conclusion  to  which  tbe  Judges 
have  come,  it  would  be  attended  with  the  greatest  possible  in- 
justice to  the  respondent  to  permit  him  to  avail  himself  of  that 
course  of  conduct.  But,  my  Lords,  I  cannot  at  this  moment 
state  how  far  that  may  appear,  upon  the  papers  before  your 
Lordships,  to  have  taken  place,  and  I  shall  therefore  look  over 
the  papers,  and  if  I  find  the  argument  below  proceeds  upon  an 
assumed  state  of  facts,  I  think  that  your  Lordships  will  be 
doing  great  injustice  to  the  respondent  if  you  permit  tbe  ap- 
pellant to  open  the  case  before  your  Lordships  upon  that  ground. 
I  shall  be  glad  to  receive  information  upon  that,  and  upon  the 
node  in  which  the  learned  Judges  dealt  with  i^.  They  appear 
to  have  assumed  that  the  fact  is  as  stated  in  the  letters ;  and  the 
Lord  Ordinary  has  stated,  that  if  he  had  been  asked  to  direct 
a  trial  of  tbe  question  of  fact,  he  should  have  done  it.  Now, 
then,  I  assume  that  no  such  application  was  made  to  him,  and 
that  they  were  not  willing  to  take  the  opinion  of  a  jury  upon 
the  facts.  At  the  same  time,  the  letters  were  not  evidence  to 
prove  the  facts  on  behalf  of  the  parties  who  produced  rhem,  but 
it  is  not  inconsistent  that  tbe  appellant  may  not  have  precluded 
himself  from  going  into  tbe  case  by  taking  the  opinion  of  a 
court  of  law.  This  difficulty  cannot  occur  in  this  country,  be- 
cause the  proceedings  here  are  so  well  framed  as  to  separate  the 
question  of  law  and  of  fact,  and  there  cannot  be  any  of  that 
confusion  which  seems  to  exist  in  this  case.  My  Lords,  if  that 
part  of  the  rase  is  brought  to  a  satisfactory  conclusion,  I  shall 
have  no  difficulty  in  advising  your  Lordships  upon  the  question 
of  law,  for  nothing  can  be  more  monstrous  than  that  if  a  party 
who  is  trustee,  who  has  been  guilty,  as  is  admitted,  of  no  breach 
of  trust,  holding  the  sum  for  some  other  person — having  a  letter 
or  a  message  of  arrestment  left  at  his  bouse  under  circum- 
stances under  which  he  could  not  know  what  was  contained  in 
the  document,  and  who  pays  it  away  to  the  party  entitled  to  it, — 
if  he,  under  those  circumstances,  is  to  be  compelled  to  pay  that 
money  over  again  to  some  other  person  who  has  left  rbe  notice 
at  his  house,  under  circumstances  in  which  it  could  not  regulate 
his  conduct.  That  is  a  state  of  the  law  which  I  am  sure  your 
Lordships  would  lament  if  it  existed,  and  your  Lordships,  I  am 
sure,  will  feel  greatly  gratified  if  it  is  held  not  to  exist,  upon 
the  authority  of  the  case  of  Scott  against  Fludyer.  There  was 
an  expression  of  the  Judge  in  that  case  that  such  was  not  the 
law  of  Scotland ;  and  such  not  being  the  law  of  Scotland,  it 
seems  fit  to  consider  whether  there  is  that  degree  of  negligence, 
which,  according  to  the  law,  would  render  him  liable  for  the 
consequences,  if  he  was  guilty  of  that  negligence.  Now  that 
makes  the  detail  of  the  facts  material ;  and  looking  to  the  detail 
of  tbe  £scts,  I  can  affix  no  meaning  to  them  except  from  the 
letters ;  and  if  the  party  has  so  dealt  with  tbem  in  the  Court 
below  as  to  make  them  conclusive,  then  the  only  question  to 
be  considered  is,  whether,  upon  the  faith  of  the  letters,  there  ap- 
pears to  be  such  a  case  of  negligence  as,  in  the  absence  of  an 
actual  knowledge  of  tbe  arrestment,  would  subject  the  trustee  to 
responsibility.  Now,  looking  to  the  letters,  certainly,  I  think 
they  do  AOt  state  any  such  case  of  negligence ;  because,  what  they 
iSate  i^  that  he  was  absent  at  the  time  it  was  left,  and  that  he 
never  eaase-baek  until  after  tbe  mmmjf  was  actually  paid,  and 
uf  course,  he  did  not  know  what  took  place  In  his  abientr;  nor 


j  can  I  consider  that  what  took  place  on  the  part  of  his  agent  (for 
to  a  certain  extent  he  was  his  agent,)  amounts  to  negligence. 
In  xhtfirtt  place,  there  is  no  culpable  negligence  on  bis  part, 
namely,  in  not  acting  for  him  as  trustee;  but  tbe  circumstances 
which,  the  appellant  says,  shows  the  negligence,  is  the  act  of 
those  who  were  acting  at  Edinburgh.  Now  they  were,  no 
doubt,  for  a  certain  purpose,  agents  for  the  trustee,  for  it  wss 
through  their  hands  that  tbe  money  was  directed  to  be  paid ;  but 
it  does  not  follow  that  any  want  of  caution  is  to  bind  a  person 
who  does  not  employ  an  agent  in  the  general  management  of 
his  affairs,  but  only  in  the  one  particular  act.  But  even  as  to 
that  act,  all  which  was  in  the  information  of  Mr  Dunlop  wa.«, 
that  there  had  been  some  arrestment  from  somebody.  Noir, 
on  the  21st,  the  same  day  in  which  the  information  was  received, 
he  was  informed  that  no  such  arrestment  had  taken  place ;  and 
that  is  no  fiction,  because  it  appears  that  Bir  Dunlop  bad  caused 
inquiries  to  be  made  at  Mr  Smith's  house,  and  no  person  there 
knowing  what  had  taken  place,  there  was  no  information  at  that 
time  communicated  to  any  one  that  this  arrestment  had  taken 
place.  There  was  a  report  of  there  being  an  arrestment,  and  an 
application  was  made  to  ascertain  the  truth  of  it,  by  applying  to 
those  who  were  likely  to  know  the  i»mes  of  the  agents  in  Glas- 
gow, at  the  house  of  the  trustee  himself,  but  no  person  having 
any  information  at  that  time  of  the  arrestment  having  been 
made,  because  Smith,  the  trustee,  had  not  returned — he  acted 
upon  that  same  day  on  which  he  ought  to  have  received  infor- 
mation of  tbe  arrestment  being  made,  and  paid  tbe  money.  All 
this  was  in  ignorance,  as  it  respected  all  the  parties,  of  there 
being  such  arrestment,  but  upon  these  facts  a  claim  is  made 
against  Smith  to  repay  the  money  which  he  has  once  paid  over. 
Now,  my  Lords,  unless  I  find  a  difficulty  in  disposing  of  tbe 
case  upon  the  question  of  fact,  I  shall  take  the  facts  as  assumed 
by  the  Judges  in  the  Court  below,  and  I  shall  have  no  difficulty 
then  in  advising  your  Lordships  to  affirm  tbe  decree  of  the 
Court  below.  If  there  was  a  miscarriage  in  point  of  fact,  the 
question  is,  what  statement  the  appellant  will  make  to  this 
House  to  entitle  himself,  as  against  the  other  party,  to  a  trial 
of  the  issue  ?  If  he  cannot  make  such  statement,  then  the  course 
to  be  taken  is  obvious.  If,  on  the  other  band,  the  party  an- 
swers that  the  case  is  in  such  a  state  that  it  is  atill  open  to 
him  to  try  the  question  of  fact,  the  question  is,  whether  the  cir- 
cumstances  are  such  as  to  entitle  him  to  do  so?  and  perhaps  the 
counsel  can  state  that  to  me  now. 

Mr  Anderson. — I  am  afraid  I  cannot  take  upon  myself  that 
responsibility,  but  I  would  refer  your  Lordship  to  a  passage  ia 
the  respondent's  case.  It  is  the  fifth  reason  in  page  16:  it  is 
in  these  terms : — "  V.  Hitherto  the  defender  has  confined  him- 
self to  the  consideration  of  the  pure  abstract  question  of  Uw, 
whether,  where  an  arrestee  pays  his  original  creditor  in  bcn» 
fide,  being  confessedly,  at  the  time  of  such  payment,  utterly 
ignorant  that  any  arrestment  has  been  used  against  him,  the 
mere  production  of  an  execution,  valid  on  the  face  of  it,  to  show 
that  such  an  arrestment  had,  though  unknown  to  biro,  been  io 
fact  executed  in  his  absence  at  his  dwelling-house,  shall  per  u 
be  held  sufficient  to  subject  him  in  second  payment,  aa  a  persoa 
guilty  of  breach  of  arrestment  ?  And  upon  that  question  he 
humbly  trusts  he  has  satisfied  your  Lordships  that  such  aa 
arrestee  is  not  so  liable.  Having  done  this,  the  defender  does 
not  know  that  it  is  at  all  incumbent  upon  him,  at  least  m  hoe 
Biatu,  to  go  further.  For  any  further  question  must  plainly  re- 
solve itself  into  matter  offset,  and  of  course,  whatever  ground 
it  may  afford  for  sending  the  case  to  a  jury,  it  would  aeem  alto- 
gether out  of  place,  in  an  argument  which  the  defender  under- 
stands your  Lordships  to  have  directed  with  a  view  to  settle  the 
law.  In  truth  the  case,  as  it  comes  before  the  Court  under  tbe 
Lord  Ordinary's  judgment,  has  only  been' decided  by  bis  Lord- 
ship as  a  case  of  law,  and  it  would  be,  Aoc  $tatu^  prenuiture  to  dis- 
pose of  it  upon  any  other  view."  It  goes  on  to  state  hia  under- 
standing upon  the  question  of  relevancy,  assunUng  tbe  fiicu  to 
be  as  stated,  but  not  upon  an  admitted  state  of  facta.  On  tbe 
contrarv,  it  would  be  improper  to  argue  it  upon  sm  admitted 
state  of  facts,  and  then  go  to  a  jury. 

Lord  Chancellor. — The  course  the  Court  of  Session  bad  was  to 
dispose  of  the  case  upon  tbe  facts,  and  I  do  not  find  it  made  a 
ground  of  olijection  that  It  wai  irregular  in  that  sute  of  tbe 
toari^odiflMafiaalJy.      . 
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Mr  Anderton. — The  judgment  wsi  given  upon  the  papers; 
and  one  of  the  reasons  given  by  us  iii,  that  the  facts  were  ad- 
mitted. If  they  were  not,  the  Court  ought  to  have  entered 
further  into  the  question  of  fact,  and  to  have  adopted  some  mode 
of  investigation  of  the  facts. 

Zord  Chancellor, — There  is  a  distant  allusion  to  that  I  see. 

Mr  Pemberton, — Not  an  allegation,  my  Lord,  that  the  proof 
ought  not  to  have  been  received,  and  that  the  Court  ought  not  to 
have  decided  upon  the  proof  that  existed ;  but  what  they  say  is, 
that  we  have  not  sufficiently  established  our  claim. 

Zord  Chancellor Their  5th  reason  is,  '*  because  there  is  no 

specific  averment  on  record  stating  where  the  respondent  was  at 
the  date  of  the  arrestment,  or  in  what  manner  he  was  engaged, 
or  any  other  data  given  towards  disclosing  whether  the  cause  of 
the  alleged  absence  was  necessary  or  excusable."  That  raises 
the  question  here  in  the  reasons,  but  I  cannot  find  any  such 
ground  taken  in  the  Court  below. 

Mr  Anderson — Your  Lordship  sees  we  could  not  state  it. 
Their  own  case  is,  that  the  Court  could  not  then  dispose  of  the 
facts,  but  only  of  the  abstract  question  of  law ;  and  the  proper 
way  to  do  that,  would  have  been  to  send  it  to  a  jury.  The  first 
opportunity  we  have  of  stating  that  is  in  the  reasons.  We  could 
not  state  it  after  what  the  respondent  had  pleaded. 

jftfr  Pemberton What  they  could  have  done  would  have 

been  to  have  stated  that  the  Itord  Ordinary  had  no  right  to 
dispose  of  the  facts  on  the  evidence  before  him. 

iMrd  Chancellor What  is  done  is  generally  complained  of. 

Mir  Pemberton, — I  do  not  think  there  is  any  statement  that 
the  Lord  Ordinary  had  admitted  the  facts  as  alleged  by  them. 

Zord  Chancellor, — The  claim  in  the  petition  does  not  specify 
the  particular  ground  of  objection. 

Mr  Anderson, — No,  my  Lord. 

Lord  Chancellor. — The  proof,  by  their  letters,  is  a  sort  of  in- 
cidental proof. 

Mr  Pemberton, — I  believe,  my  Lord,  th6re  is  no  question 
about  the  facts. 

Lord  Chancellor, — There  is  no  reason  to  suppose  those  let- 
ters are  fabricated. 

Mr  Anderson There  is  a  case  behind  that,  my  Lord  ;  the 

letters  may  be  true,  and  yet  they  may  not  prove  the  contents. 

Lord  Chancellor, — They  were  used  on  both  sides — by  the 
pursuer  as  well  as  by  the  defendant. 

Mr  Anderson, — They  were  used  in  argument ;  but  if  your 
Lordship  will  read  the  papers,  we  shall  be  satisfied. 

Lord  Chancellor I  should  be  glad  to  be  informed  on  Mon- 
day morning,  in  the  event  of  the  House  not  being  of  opinion 
that  the  facts  are  established,  after  what  has  taken  place,  whe- 
ther you  would  ask  for  an  opportunity  of  proving  them. 

Of  this  date,  (6th  October  1841), 

Lord  Cottenham My  Lords,  the  first,  and  for  the  reasons  I 

ihall  presently  give,  the  only  question,  in  my  opinion,  in  the 
present  case,  is  as  to  the  proposition  of  law  raised  by  the  first 
plea  of  the  respondent,  which  may  be  shortly  stated  to  be,  whe- 
ther the  arrestee  of  a  debt,  paying  it  bona  fide  to  the  common 
debtor  after  a  regular  arrestment,  but,  in  ignorance  of  it,  can 
be  compelled  to  pay  it  over  again  to  the  arrester  ?  In  consider- 
ing this  question,  I  shall  assume  the  facts  to  be  as  stated  by 
the  Lord  X)rdinary.  Independently  of  authority,  the  proposition 
that  the  arrestee  is  subject  to  such  liability,  would  be  one  which 
it  would  be  impossible  to  support  upon  principle.  The  law  of 
Scotland  allows  the  power  of  arrestment  of  property  belonging 
to  the  debtor  for  the  benefit  and  security  of  the  creditor ;  and 
it  would  be  most  unjust  to  enforce  that  right  to  the  prejudice  of 
others.  To  the  arrestee,  who  owes  the  debt  or  possesses  the 
property  arrested,  it  must  be  matter  of  indifference  to  whom  he 
pays  or  renders  it.  If  the  dealing  between  his  creditor  and  an- 
other give  to  that  other  the  right  to  recover  the  debt,  the  law, 
in  carrying  that  right  into  effect,  ought  carefully  to  protect  the 
person  owing  it.  In  other  transfers  of  debt  and  liabilities  it 
does  so,  and  imposes  no  responsibility  upon  him  to  the  person 
becoming  entitled,  until  he  has  distinct  personal  notice  of  such 
transfer.  Many  instances  of  this  are  mendoned  in  the  respon- 
dent's case.  What  creates  the  liability  in  any  ease  to  pay  the 
debt  over  again  to  a  person  originally  a  stranger  to  the  party 
paying  ?  Clearly  the  having  paid  it  to  the  perton  with  the  know- 


ledge  that  another  was  entitled  to  it ;  which  amounts  to  this,  that 
a  payment  mala  fide  shall  be  considered  as  no  payment  at  all. 
It  was  for  the  appellant  to  show  why  this  general  principle  of 
law  and  justice  is  not  applicable  to  cases  of  arrestment.  The 
Statute  of  1581  prescribes  the  mode  of  making  arrestments ;  and 
following  the  directions  of  that  Act,  the  arrester  is  entitled  to 
all  the  benefits  of  his  arrestment  as  against  the  property  or  debt 
in  medio — that  is,  as  against  his  debtor  and  other  competitors ; 
but  there  is  nothing  in  that  Act  making  the  prescribed  service 
at  the  dwelling-house  the  ground,  without  more,  of  personal  lia- 
bility in  the  arrestee,  who,  in  ignorance  of  the  arrestment,  pays 
the  debt  bona  fide  to  his  original  creditor.  The  assignment  of 
a  debt  gives  to  the  assignee  a  title  to  the  debt,  but  not  to  recover 
the  amount  from  the  debtor,  who,  without  notice,  has  paid  it  bona 
fide  to  the  assignor.  If  the  arrestment  give  such  a  right  to  the 
arrester  as  against  the  arrestee,  it  must  be  by  a  positive  rule  of 
law,  independent  of  particular  circumstances;  and  if  so,  it  must 
operate  in  the  cases  put  by  the  Lord  Ordinary,  in  which  no  cau- 
tion on  the  part  of  the  debtor  could  possibly  protect  him.  Such 
consequences  may  not  prove  what  the  law  is,  but  in  deciding 
between  conflicting  authorities,  may  be  permitted  to  weigh 
powerfully  against  those  from  which  they  must  flow.  If,  then, 
this  liability  be  inconsistent  with  this  rule  of  law  in  other  cases, 
and  be  not  enacted  by  Statute,  and  if  it  be  contrary  to  the  prin- 
ciples of  justice,  it  can  only  be  supported  by  the  weight  of  legal 
and  judicial  authority.  Only  two  cases  have  been  referred  to 
in  which  the  question  has  been  discussed — that  of  Blackwood  in 
1703,  and  that  of  Fludyer  in  1770.  It  is  true  that  the  first  is 
mentioned  by  Mr  Erskine,  B.  III.  t.  6,  §  14,  and  apparently 
with  approbation.  But  the  latter  case  was  decided  after  Mr 
Erskine's  death  in  1768,  though  before  the  first  publication  of 
his  work  in  1793.  It  does  not  appear  how  the  case  of  the  office, 
referred  to  by  Mr  Erskine  in  tbe  same  passage,  could  have 
arisen,  as  neither  the  arrestee  nor  the  property  were  within  the 
jurisdiction.  It  appears  to  roe,  however,  that  Blackwood's  case 
is  a  very  distinct  authority  in  favour  of  the  appellant's  proposi- 
tion, but  it  is  of  an  old  date,  and  does  not  appear  to  have  been 
followed  ;  for  nothing  can  be  more  explicit  than  the  opinion  of  all 
the  Judges  who  decided  the  case  of  Scott  v,  Fludyer  on  tbe  8th  of 
March  1770.  The  appellant  attempts  to  get  rid  of  the  weight  of 
this  case,  by  stating  that  the  arrestment  against  Tait  was  clearly 
void  ;  but  all  the  Judges  concur  in  considering  it  as  regular  and 
valid,  but  that  it  had  ceased  to  have  any  operation  by  his  bona  fide 
payment  before  he  had  notice  of  the  arrestment.  This,  then,  is  a 
much  later  decision  than  that  of  Blackwood,  and  is  in  conformity 
with  the  rule  of  law  in  all  similar  cases,  and  is  consistent  with 
the  principles  of  justice,  which  the  former  decision  was  not.  I 
cannot,  therefore,  hesitate  to  approve  of  the  judgment  of  the 
Judges  of  the  Court  of  Session,  who  preferred  adhering  to  this 
decision  rather  than  to  establish  the  rule  as  laid  down  in  Black- 
wood's case.  It  was,  however,  argued,  that  the  facts  of  this 
case,  as  stated  by  the  Lord  Ordinary,  did  not  raise  this  ques- 
tion ;  because,  although  Smith  had  no  personal  notice  of  the 
arrestment,  his  agents,  Mr  Wilson  and  Mr  Murray,  had,  and 
that  all  were  guilty  of  so  much  negligence ;  that  notice  of  the 
arrestment  ought  to  be  assumed,  or  rather,  that  Smith  ought 
not  to  be  at  liberty  to  say  that  he  had  not  notice.  So  far^  at 
affects  Smith  personally,  the  alleged  negligence  is  the  having 
left  home  without  appointing  some  person  to  act  for  him  in  the 
event  of  an  arrestment  being  served  in  his  absence.  There  it 
no  attempt  to  show  that  his  absence  was  from  any  improper 
motive  with  respect  to  the  arrester,  or  that  he  bad  any  reason 
to  expect  that  there  would  be  any  arrestment.  The  proposi- 
tion therefore,  is,  that  every  person  owing  money  to  another 
is  bound,  under  the  penalty  of  personal  liability,  before  he  leaves 
his  own  boose  to  appoint  some  person  who,  in  his  absence, 
may  deal  with  any  arrestment  of  the  debt  which^may  be  served. 
The  general  operation  of  this  proposition  would  be  alarming, 
when  it  is  recollected  how  large  a  proportion  of  the  inhabitants 
of  Scotland  must  necessarily  be  liable  to  debts  and  obligations 
to  others,  none  of  whom,  according  to  the  proposition  of  the 
appellant,  could  safely,  or  without  being  guilty  of  a  neglect  of 
duty^  leave  their  homta  tog  any  time  whatever  without  appoint* 
ing  an  agent,  and  leaving  orders  to  provide  against  the  poasiM* 
event  of  some  arrestment  of  such  debt  or  obligation  being  served 
during  hit  abfencc.    But  it  wai  Mid  that  Wilion,  the  agent  at 
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Edinburgh,  and  Marray,  the  agent  at  Glasgow,  had  sufficient 
Intimation  of  the  arrestment,  to  make  the  payment  of  the  debt 
on  Monday,  the  2l8t,  an  act  of  negligence  which  ought  to  sub- 
ject the  principal.  Smith,  to  this  liability.  To  this  the  short 
but  decisive  answer  is,  that  Wilson  and  Murray  were  not  Smith's 
agents  for  this  purpose.  Wilson's  authority  was  only  to  settle 
the  amount  of  Dunlop's  debt,  and  to  pay  the  sum  agreed  upon, 
which  had  been  remitted  to  him  for  that  purpose.  If  the  money 
in  Wilson's  hands  was  not  to  be  treated  as  still  in  the  hands  of 
Smith,  then  at  the  time  of  the  arrestment,  the  property  was  no 
longer  in  medio,  and  if  it  was  to  be  so  considered,  then  the 
agency  of  Wilson  cannot  be  extended  beyond  the  real  nature 
and  object  of  his  employment,  and  notice  to  him  of  the  ariest- 
ment  would  not  be  of  any  effect  to  subject  Smith  to  responsi- 
bility. If,  indeed,  he  had  had  any  such  notice,  which  he  had  not, 
he  would  properly  have  suspended  the  execution  of  his  orders 
till  he  had  communicated  with  Smith,  but  his  not  doing  so 
would  not  have  affected  him.  Such  is  the  recognised  rule  of 
law  in  this  country  respecting  principal  and  agent,  and  which 
the  security  of  mankind  requires;  and  the  case  of  Campbell,  re- 
ferred to  in  Erskine,  B.  III.  t.  6,  §  4,~edition  by  Mr  Ivory, 
Note  310  to  §  14, — proves  that  the  same  rule  prevails  in  the 
law  of  Scotland,  and  is  applicable  to  this  particular  subject  of 
arrestment.  1  therefore  think  that  the  judgment  of  the  Court 
of  Session,  upon  the  proposition  of  law  raised  by  the  plea  of 
the  respondent,  is  correct.  The  principal  difficulty  I  have  had 
in  this  case  is  as  to  the  facts ;  for  although  there  seems  to  be  no 
reason  for  doubting  that  the  facts  as  collected  and  stated  by 
the  Lord  Ordinary,  are  the  real  facts  of  the  case,  I  cannot  find 
in  the  proceedings  any  admission  or  proof  that  they  are  so ;  and 
it  is,  in  my  opinion,  so  essential  to  the  due  administration  of 
justice,  and  so  important  to  the  science  of  the  law  that  the 
facts  of  a  case  should  be  clearly  ascertained  by  either  admission 
or  proof  before  the  rule  of  law  is  applied,  that  I  have  been 
anxious  to  discover,  if  possible,  some  judicial  ground  for  as- 
suming that  the  facts  are  as  stated  by  the  Lord  Ordinary,  and 
I  was  for  some  time  disposed  to  advise  your  Lordships  to  send 
the  case  back  to  the  Court  of  Session  for  that  purpose ;  but 
looking  to  the  provisions  of  the  6th  George  IV.  e.  120,  and 
particularly  the  14th  section,  upon  this  subject,  and  the  man- 
ner in  which  the  appellant  brought  his  case  before  the  Inner- 
House,  in  which  I  do  not  find  any  complaint  made  of  the  Lord 
Ordinary  having  proceeded  to  adjudication  upon  the  merits 
without  a  proper  previous  ascertainment  of  the  facts,  and  that 
it  formed  no  part  of  his  application  there  that  directions  might 
be  given  for  that  purpose,  I  think  that  the  appellant  cannot  now 
object  to  the  interlocutor  upon  that  ground.  I  must  assume 
that  all  parties  were  aware  of  what  the  facts  really  were,  and  were 
desirous  of  having  the  opinion  of  the  Court  upon  an  admitted 
state  of  facts.  I  therefore  propose  to  your  Lordships  to  affirm 
the  interlocutors  appealed  from,  with  costs. 

Interlocutors  affirmed^  with  costs. 

Lord  Moncreiff",  Ordinary. — Deans  and  Dunlop,  AppeUani^$ 

Solieiiort — Richardson  and  Connell,  Re8pondemi*$  Solicitor  $ 

rW.H.D.| 


6th  October  1841. 

House  of  Loads (W.H.D.) 

No.  263. — W1LI.IAM  Allan,  Esq.  ofGUuy  Appellaniy 
V.  Peteb  M'Cbaw,  Collector  of  the  Poor^  Assess- 
mentfor  the  Parish  of  South  Leith^  and  a  Commit- 
tee of  the  Hebitobs  of  the  said  Pabish,  Respon- 
dents. 

Poors*  Rates— .Liability— Statute  7  Geo.  III.  c.  27— Construc- 
tion— Annexation — Held  (affirming  the  judgment  of  the  Court 
of  Session),  that  by  the  Statute  7  Geo.  III.  c.  27,  for  extend- 
ing the  royalty  of  the  city  of  Edinburgh,  the  lands  qf  Hillside, 
thereby  disjoined  from  the  parish  of  South  Leith  and  annexed 
to  the  parish  of  Saint  Giles,  in  the  city  of  Edinburgh,  remain 
liable  in  payment  of  poors*  rates  to  the  parish  of  South  Leith, 
and  that  not  onfy  on  account  of  the  solum,  but  abofor  the  build* 
ings  erected  thereon. 


The  lands  of  Hillside,  now  the  property  of  the  ap- 
pellant, formerly  belonged  to  the  Governors  of  Geoi^e 
Heriot's  Hospital,  who,  in  January  1756,  granted  a 
feu-charter  of  that  property  in  favour  of  James  Grant, 
afler  which  period  the  lands  were  called  "  James  Grant's 
Feu."  The  subject  is  described  as  situated  in  the  ba- 
rony of  Broughton,  parish  of  South  Leith,  and  sheriff'- 
dom  of  Edinburgh.  The  charter,  inter  alia,  contained 
the  following  clause: 

"  And  also,  that  in  case  the  royalty  of  Edinburgh  shall  at 
any  time  hereafter  be  extended,  so  as  to  comprehend  the  grounds 
now  feued,  the  said  Mr  James  Grant  and  his  foresaids,  or  the 
proprietors  of  the  said  ground  for  the  time,  shall  not  only  be 
subjected  to  build  such  houses  as  they  shall  build  thereon, 
agreeable  to  the  plan  to  be  concerted  by  the  Town-council  of 
Edinburgh,  aad  other  managers  for  the  time,  but  likewise,  the 
houses  to  be  built  thereon  shall  be  subject  and  liable  10  pay  the 
same  public  burdens  as  the  other  inhabitants  of  the  city  are 
subject  and  liable  to  pay." 

By  Statute  7  Geo.  HL  c.  27,  entituled,  "  An  Act  for 
extending  the  royalty  of  the  city  of  Edinburgh,"  the 
royalty  was  extended  over  a  variety  of  lands  specially 
named,  among  which  were  the  subjects  of  James  Grant's 
feu,  under  the  conditions  on  which  they  and  the  others 
had  been  feued  out  by  the  Governors  of  the  Hospital, 
viz.,  "  the  said  houses  to  be  built  thereon  shall  be  sub- 
ject and  liable  to  pay  the  same  public  burdens  as  the 
other  inhabitants  are  subject  and  liable  to  pay.** 

The  Statute  then  has  the  following  clause : 

"  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
the  said  Magistrates  and  Town-council  of  the  city  of  Edinburgh 
shall  have  full  power  to  appoint  stent-masters  to  levy  frona  the 
proprietors  and  possessors  of  all  such  bouses  as  are  built,  or 
shall  hereafter  be  built,  upon  the  foresaid  grounds  hereby  an- 
nexed to,  and  comprehended  within  the  said  royalty,  an  equal 
portion  of  the  cess,  annuity,  poors*-money  and  watch-money 
payable  by  the  city  of  Edinburgh,  in  the  same  way  and  manner 
as  the  same  are  now  levied  within  the  present  royalty.** 

The  Act  farther  provides, 

"  That  the  several  lands  hereby  annexed  to  the  royalty  of  the 
city  of  Edinburgh  shall,  besides  the  cess  to  be  levied  by  the  col- 
lector of  the  town,  for  and  in  respect  of  the  houses  and  build- 
ings, remain  liable,  and  be  subjected  to  the  payment  of  a  rate* 
able  proportion  of  the  cess  and  land-tax,  and  other  public  taxes 
imposed,  or  to  be  imposed  on  the  shire  of  Edinburgh,  for  and 
in  respect  of  the  ground,  to  be  levied  in  the  same  manner  as 
formerly,  any  thing  in  this  Act  to  the  contrary  notwithstand- 
ing." 

By  another  clause  of  the  same  Statute  it  is  enacted, 

"  that  the  foresaid  grounds  hereby  annexed  to,  and  compre- 
hended within  the  royalty  of  the  city  of  Edinburgh,  ahjdl  be, 
and  they  are  hereby  for  ever  after  disjoined  from  the  parish  of 
Saint  Cutbberts  or  West  Kirk  and  South  Leith,  and  are  hereby 
annexed  to  the  parish  of  Saint  Giles,  within  the  city  of  Edin- 
burgh ;  provided  always,  that  the  lands  hereby  disjoined  from 
the  parish  of  Saint  Cutbberts  and  South  Leith,  and  the  faer> 
tort  thereof,  shall  remain  liable  and  be  subjected  to  the  miniaiers' 
stipends  and  other  parochial  burdens,  and  that  the  tithes  payable 
out  of  the  lands  hereby  annexed  shall  be,  and  the  same  are  here- 
by saved  and  reserved  to  the  owners  thereof,  in  the  saoie  man- 
ner as  if  this  Act  had  never  passed." 

The  royalty  of  the  city  was  subsequently  extended 
over  a  portion  of  the  parish  of  St  Cutbberts  in  1809, 
by  Statute  48  Geo.  IIL  c.  21.  In  that  Act  certain  ar- 
rangements were  made  in  regard  to  a  sum  of  poors'- 
money  being  paid  by  the  Magistrates  of  Edinburgh  to 
the  parish  of  St  Cutbberts.  The  lands  disjoined  from 
South  Leith  parish  by  the  7th  Geo.  III.,  were  however 
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allowed  still  to  stand  on  the  footing  prescribed  by  that 
Statute. 

The  royalty  was  farther  extended  in  1813,  by  the 
Act  53  Geo.  III.  cap.  77,  and  the  same  conditions  as 
contained  in  that  of  7th  Geo.  III.  were  again  inserted. 
This  Statute,  however,  does  not  disjoin  from  the  parish 
of  South  Leith  the  lands  to  be  acquired  under  it,  or 
annex  them  to  any  parish  within  the  city  of  Edinburgh. 

In  1823,  the  appellant's  father  began  to  erect  build- 
ings on  the  lands  of  Hillside,  which  had  formerly 
been  possessed  as  a  villa  and  grounds,  and  in  1 830, 
the  boundaries  of  the  property,  within  the  royalty, 
were  fixed  by  the  Sheriff  in  terms  of  a  clause  in  7th 
Geo.  III.,  by  which  he  was  authorised  to  do  so.  Up  to 
this  last  date  these  lands  had  always  been  assessed 
for  the  poors'-rates  of  South  Leith  parish,  but  when  the 
boundaries  of  the  royalty  were  now  fixed,  the  appellant 
refused  to  pay  poors'-rates  to  the  parish  of  South  Leith, 
on  the  grounds  that  he  was  liable  to  be  called  upon  for 
poors' -rates  on  the  part  of  the  Magistrates  of  Edinburgh ; 
that  his  property,  so  far  as  consisting  of  Grant's  feu, 
was  annexed  to  the  parish  of  St  Giles  in  that  city,  and 
that  he  was  not  liable  for  parochial  burdens  to  two 
parishes. 

The  present  action  was  then  brought  by  the  respon* 
dents,  the  collector  of  poors'- rates  for  South  Leith,  and  a 
committee  of  the  heritors.  The  summons  contained  a 
declaratory  conclusion  for  payment  of  £70. 6. 11.,  being 
poors'-rates  and  cholera  assessment  due  for  property 
belonging  to  the  appellant,  forming  part  of  what  was 
formerly  styled  James  Grant's  Feu, — also  for  £4.  3s. 
9|d.,  as  his  share  of  the  expense  of  a  process  relative 
to  Restalrig  burying-ground,  and  it  also  concluded  for 
payment  of  £63.  19*  3f.  for  poors'-rates,  &c.,  on  houses 
belonging  to  the  appellant  in  the  parish  of  South  Leith, 
but  not  upon  James  Grant's  feu,  and  £1.  7.  7f.  for  his 
share  of  the  expense  of  the  same  process,  effeiring  to 
his  other  property. 

It  was  pleaded  in  defence — 1.  According  to  the  sound 
and  legal  construction  of  the  Statute  libelled,  the  de- 
fender, or  his  property,  can  only  be  liable  for  one  poors'- 
rate  or  tax,  and  it  is  contrary  to  public  law,  as  well  as 
the  true  construction  of  the  Act,  to  assess  the  same 
property  twice  for  the  same  tax ;  and,  2.  At  least,  ac* 
curding  to  the  proper  construction  of  the  Statute,  the 
defender  is  only  liable  in  poors'-rate  to  the  parish  of 
South  Leith  for  the  ground  or  solum,  and  is  not  liable 
for  any  poors'-rate  on  account  of  the  houses  erected  on 
the  ground — these,  by  the  annexing  Statute,  having  be- 
come burdened  with  taxes  or  assessments  due  to  the 
town  of  Edinburgh. 

The  pursuers  cotUended — L  In  virtue  of  the  Statutes 
founded  on,  the  property  mentioned  in  the  libel,  as 
united  to  the  royalty  of  the  city  of  Edinburgh,  remains 
liable  in  poor-rates  to  South  Leith,  according  to  the 
express  terras,  as  well  as  the  true  intent  and  meaning 
of  the  Statute ;  and,  2.  The  distinction  suggested  by 
the  defender  is  not  made  in  the  Statutes,  or  in  prac- 
tice, between  a  house  and  the  ground  on  which  it 
stands.  The  amount  of  assessment  is  measured  by  the 
rental  or  value  of  the  property  built  or  not  built  upon. 

The  Lord  Ordinary,  on  15th  November  1838,  re- 
pelled the  defences,  and  decerned  in  terms  of  the  libel, 
with  expenses, — ^the  grounds  of  his  judgment  being 
faUy  detailed  in  a  note  subjoined  to  his  interlocutor, — 

SCOTTISH  JURIST. 


See  aniet  Vol.  XI.  pp.  340,  34  L  On  a  reclaiming  note 
the  Court  adhered. 
Mr  Allan  appealed. 

Lord  CoUenham, — My  Lords,  I  think  the  interlocutort  ap- 
pealed from  in  this  case  ought  to  he  affirmed.  The  question  i^, 
whether  the  lands  of  the  appellant  are  liable  to  the  payment  of 
the  poor-rate  to  the  parish  of  Soutb  Leith,  which  depends 
altogether  upon  the  construction  of  the  Act  of  7  Geo.  III.  c. 
27,  under  which  they  have  been  taken  within  the  royalty  of  the 
city  of  Edinburgh.  The  lands  were  situate  within  the  parish 
of  South  Leith ;  and  by  section  10,  all  houses  built  and  to  be 
built  upon  the  lands  in  question  are  made  subject  to  an  equal 
portion  of  the  cess,  annuity,  poor-money  and  watch-money  pay« 
able  by  the  city  of  Edinburgh,  as  the  same  was  then  levied 
within  the  then  royalty.  By  section  12,  the  land,  besides  the 
cess  to  be  levied  by  the  collector  for  the  town  for  and  in  re- 
spect of  the  houses  and  buildings,  is  to  remain  liable,  and  be 
subjected  to  a  rateable  proportion  of  the  cess  and  land  tax,  and 
other  public  taxes  imposed  or  to  be  imposed  on  the  shire  of 
Edinburgh  for  or  in  respect  of  the  ground,  to  be  levied  in  the 
same  manner  as  formerly.  By  section  15,  the  lands  are  declared 
to  be,  and  are  for  ever  after,  disjoined  from  the  parish  of  South 
Leith,  and  are  thereby  annexed  to  the  parish  of  St  Giles,  within 
the  city  of  Edinburgh ;  and  by  section  16,  it  is  declared,  that 
the  lands  thereby  disjoined  from  the  parish  of  South  Leith,  and 
the  heritors  thereof,  shall  remain  liable,  and  shall  be  subjected 
to  the  ministers*  stipends  and  other  parochial  burdens,  and  that 
the  tithes  payable  out  of  the  lands  thereby  annexed  shall  be, 
and  the  same  are  hereby  saved  and  reserved  to  the  true  owners 
thereof,  in  the  same  manner  as  if  the  Act  had  never  passed;  and 
by  section  18,  all  rights  and  interests  (other  than  the  extension 
of  the  royalty)  of  all  person  or  persons  which  they  had,  have, 
or  may  have  in  the  lands  thereby  annexed,  are  saved.  So  that 
the  lands  in  question  are  disjoined  from  South  Leith  by  one  sec- 
tion, which,  if  there  had  been  no  other  provision,  would  have 
exempted  them  from  the  liability  to  pay  poor-money  to  the  pa- 
rish ;  but  by  another  section  they  are  to  remain  liable,  and  be 
subjected  to  the  parochial  burdens  of  South  Leith,  as  if  the  Act 
had  never  passed.  If,  therefore,  the  poor-money  be  a  parochial 
burden,  and  if  the  property  in  question  would  have  been  liable 
to  such  poor-money  if  that  Act  bad  never  passed,  the  case  comes 
within  the  very  terms  of  the  Act.  It  was  argued,  that  the 
poor-rate  Is  not  a  parochial  burden.  It  is  a  rate  to  be  paid  by 
the  heritors  or  owners,  and  by  the  occupiers  of  lands  within  the 
parish.  It  is  therefore  parochial,  and  that  it  is  a  burden  will 
not  be  disputed ;  and  the  16th  section  accurately  describes  it  as 
ft  parochial  burden,  to  which  the  lands  and  the  heritors  thereof 
were  before  the  passing  of  the  Act  liable,  and  were  to  remain 
so  afVer  it  had  passed.  If  the  Act  had  never  passed,  the  landa 
in  question,  and  any  houses  built  upon  them,  would  have  been 
liable  to  this  rate.  If  the  same  lands  and  the  bouses  built  upon 
them  are  not  now  liable  to  it,  how  is  the  provision  of  the  Act 
carried  out,  which  declares  that  the  lands  shall  remain  liable  to 
it  in  the  same  manner  as  if  the  Act  had  never  passed  ?  The  ar- 
gument, however,  that  though  the  land  may  be  liable,  the  house* 
are  not  so,  does  not  require  this  comment  upon  the  terras  of 
the  Act  to  refute  it.  A  distinct  parliamentary  enactment  might, 
no  doubt,  sttlirject  the  kind  upon  which  a  house  is  built,  and  the 
house  itself,  to  different  rules  and  liabilities ;  but  in  this  case 
there  is  no  such  distinct  parliamentary  enactment,  and  the  gene- 
ral rule  of  law  must  therefore  prevail,  which  considers  the  house 
as  an  accretion  to,  and  as  part  of  the  land  upon  which  it  is  built. 
This  appears  tome  to  be  so  cleuily  the  true  construction  of 
the  Act,  that  I  cannot  but  think  that  the  question  would  not 
have  been  raised,  bad  it  not  been  for  the  case  of  M*Craw  v. 
Cunningham,  reported  in  2d  Shaw  and  M*Lean,  773,  upon  which 
there  was  a  great  difference  of  opinion.  The  question  in  that 
case  did  not  turn  upon  the  same  Act  of  Parliament  as  the  pre- 
sent, but  upon  an  Act  of  54  Geo.  111.  e.  170,  under  which  the 
lands  there  in  question  were  induded  in  the  royalty  of  the  city 
of  Edinburgh.  It  is  true  that  that  Act  declared  that  the  exten- 
sion of  the  royalty  over  the  lands  there  in  question,  was  made 
under  all  the  clauses,  provisions,  declarations,  exemptions  and 
reservations  in  favour  of  bis  Majesty  and  others,  which  are  spe- 
cified and  contained  in  the  Actof  7tb  Geo.  IH.     Whether  that 
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decision  was  right  as  to  the  extent  to  which  the  latter  Act  in- 
corporated the  provisions  of  the  former,  is  not  material,  because 
it  was  assumed  ;  and  indeed  the  decision  proceeded  upon  that 
in'outid,  that  the  provision  of  the  Act  of  7(h  Geo.  III.,  as  to  dis- 
joining the  lands  from  South  Leith,  and  holding  them,  neverthe- 
less, liable  to  the  parochial  burdens  of  that  parish,  did  not  applj  to 
the  lands  taken  into  the  royalty  under  the  54th  Geo.  III. ;  and  in 
deciding  that  case,  the  Judges  of  the  Court  of  Session  assumed, 
that  if  the  case  had  been  under  the  7th  Geo.  III.,  the  lands  would 
have  been  clearly  liable  to  the  parochial  burdens  of  South  Leith  ; 
and  I  do  not  find  any  thing  in  the  speech  of  the  noble  and  learned 
Lord  who  moved  the  judgment  of  this  House  throwing  any 
doubt  upon  that  proposition.  The  case  of  Burns  v,  Ewing,  and 
the  Magistrates  of  Glasgow,  is  also  inapplicable  to  the  present. 
That  case  arose  under  another  Act  of  Parliament  which  sepa- 
rated the  lands  there  in  question  from  the  parish  of  which  they 
bad  formed  part,  but  there  was  no  provision  as  to  their  remaining 
liable  to  the  parochial  burdens  of  that  parish.  The  question 
was,  whether  such  liabiltry  was  to  be  inferred  from  a  clause 
compelling  the  city  of  Glasgow  to  relieve  the  occupiers  of  poors*- 
rates  payable  by  them,  at  having  been  part  of  the  parish  before 
the  passing  of  the  Act.  The  holding  that,  under  such  circum- 
stances, the  liability  continued,  would  be  a  strong  authority  in 
favour  of  the  respondent  in  the  present  case ;  but  the  holding 
that  it  did  not,  would  be  no  authority  in  favour  of  the  appel- 
lant, who  has  not  an  inference  to  contend  with  to  be  deduced 
from  other  provisions  of  the  Act,  but  a  positive  enactment,  as 
to  the  construction  of  which  I  do  not  see  any  room  for  doubt. 
I  am  therefore  of  opinion  that  the  interlocutors  appealed  from 
are  correct,  and  I  move  your  Lordships  to  affirm  them^  with 
costs. 

Interlocutors  affirmed,  with  costs. 

Lord  Jeffrey,  Ori/ina/^r.— Spottiswoode  and  Robertson,  Ap» 
peilani'B  SolieilorB, — Archibald  Graham,  RetpondenU*  Solicitor* 
— I.W.H.D.] 


6(h  October  1841. 
House  of  Loads (W.H.D.) 

No.  284. — Mrs  Chbistian  Stewart  or  Men2ieS| 
and  Catherine  Menzies  and  John  Menzies,  Ap- 
pellanlSy  v.  John  Menzies,  Esq.  of  Chesthill,  Re^ 
spondenti 

Marriage,  Constitution  of — Husband  and  Wife — A  gentleman 
addressed  the  following  letter  to  his  housekeeper :  *'  Yon  and  I 
having  lived  together  as  man  and  wife  for  some  time,  I  hereby 
declare  you  to  be  my  lawful  ufife,  in  the  event  of  a  child  being 
born,  in  consequence  of  the  present  connexion  betwixt  us,"  The 
letter  was  dated  1 626,  but  not  delivered  till  1 828,  at  which  period 
a  child  had  been  born — the  gentleman's  averment  being,  that  he 
had  antedated  and  delivered  the  letter  for  the  purpose  of  making 
a  third  party,  to  whom  he  had  promised  marriage,  believe  that 
he  could  notjfulfil  his  promise — Held  (affirming  the  judgment 
of  the  Court  of  Session),  that  the  letter  was  not  sufficient, 
either  per  se  or  with  reference  to  the  facts  proved,  to  consti* 
tute  a  niarriage. 

Marriage — Husband  and  Wife — Proof— Parole — Held  competent 
for  the  defender  in  a  declarator  of  marriage  to  prove  the  pur^ 
pose  for  which,  and  the  circumstances  under  which,  a  written 
declaration  of  marriage  was  given  by  him  to  the  pursuer. 

Proof — Adminicle — A  memorandum,  made  by,  and  found  in  the 
repositories  of  a  deceased  country  gentleman^  of  a  conversation 
with  a  female  about  the  real  purpose  of  a  letter  intended  to  be 
used  by  her  in  a  declaration  of  marriage,  about  which  she  had 
come  to  con$uli  him — held  competent  evidence. 

The  appellants  brought  an  action  of  declarator  of 
marriage  between  the  respondent  and  the  first  appel- 
lant, on  the  narrative,  that  about  the  month  of  April 
1825,  while  housekeeper  to  the  respondent  at  his  house 
in  Duneaves,  he  professed  the  greatest  love  and  affec- 
tion for  her,  and  in  consequence  of  his  repeated  ad- 
dresses and  solicitations,  and  his  promise  to  marry  her. 


she  accepted  him  as,  and  admitted  him  to  all  the  pri- 
vileges of  a  husband :  That  in  consequence  of  the  said 
promise  and  subsequent  cohabitation,  they  became  mar- 
ried persons:  That  on  25th  March  1836,  the  respon- 
dent gave  the  appellant  the  following  letter,  acknow- 
ledging and  declaring  the  marriage : 

**  Duneave;  25/A  March  1826. 
"  Christy, — Tou  and  I  baring  lived  together  as  man  and 
wife  for  some  time,  I  hereby  declare  you  to  be  my  lawful  wife, 
in  the  event  of  a  child  being  born,  in  consequence  of  the  present 
connexion  betwixt  us. — And  I  am  yours  truly.** 

(Signed)        "  John  Menzies  of  Cbetthill.** 

That  both  previous  and  subsequent  to  the  date  of  this 
letter  the  respondent  acknowledged,  on  various  occa- 
sions to  various  persons,  that  he  was  married  to  the 
appellant:  That  the  other  appellant,  Catherine,  was 
procreated  of  the  said  marriage  on  lOth  June  1827* 
and  tKe  other  appellant,  John,  on  18lh  November  1829: 
That  subsequent  to  the  said  marriage,  the  respondent 
treated,  acknowledged,  and  cohabited  with  the  first 
appellant  as  his  wife,  and  acknowleged  the  other  ap- 
pellants as  his  lawful  children ;  and  that  in  these  cir- 
cumstances, the  respondent  and  first  appellant  were 
married  persons,  and  the  other  appellants  lawful  chil- 
dren. There  was  an  alternative  conclusion  for  damages 
as  for  seduction,  which  was  based  principally  on  the 
correspondence  of  the  respondent,  particularly  a  letter 
addressed  by  him  to  the  clergyman  of  the  parish  on  the 
birth  of  the  second  appellant,  containing  the  following 
passages : 

"  I  am  so  annoyed  and  hurt  at  the  business,  that  I  can  scarcely 
say  or  tell  you  any  thing."  <*  I  will  pay  all  the  fines  and  tbin|i;s 
that  are  requisite,  by  your  letting  me  know  as  soon  as  possible 
all  the  ditferent  things  and  fines,  and  what  would  be  the  amount 
expected.  I  beg  of  you  not  to  bring  her  before  any  session,  or 
thing  of  that  kind,  as  /  was  myself  the  transgressor/'  "  /  feel 
for  the  poor  woman  more  than  it  is  in  my  power  to  meniion,  when 
J  think  of  the  mischief  I  have  done  in  destroying  her  character 
for  ever" 

In  another  letter,  addressed  to  the  appellant  herself 
during  her  second  pregnancy,  the  respondent  expressed 
himself  as  follows : 

'*  I  am  sorry  that  I  cannot  be  able  to  go  to  see  you  to-nighr. 
but  I  send  you  a  letter  which  I  bad  been  intending  to  do  long 
ago,  and  before  I  ever  expected  or  understood  that  you  wtre 
again  with  child, — a  circumstance  which  I  can  assure  yoa  giv» 
roe  most  distressing  ideas,  as  I  irm  alone  the  person  to  blame,  and 
on  whom  t  trust  all  the  blame  will  be  laid.  I  have  every  inclina- 
tion and  feeling  to  take  you  to  myself,  but  there  are  just  two 
things  to  be  considered  ;  one  is,  that  all  my  respectability  and 
connection  with  my  equals  will  be  at  an  end ;  and  another,  that 
I  will  lose  all  the  respectability  which  my  inferiors  at  this  time 
pay  to  me;  but  that  won't  be  a  suflicientezcuse  for  my  destroy- 
ing you." 

He  further  offered  in  this  letter  to  settle  an  annuity  on 
the  appellant,  and  a  sum  on  the  children,  provided  she 
would  remove  to  some  distance  from  his  property. 

In  defence,  the  respondent  denied  the  statement  of 
facts  founded  on  as  implying  marriage  or  sedoction, 
and  averred  that  the  pursuer  had,  after  the  date  of  the 
letter  of  25th  March  1826,  continued  in  his  service  as  a 
menial  servant,  and  the  children  had  been  treated  and 
baptised  as  bastards;  and  with  regard  to  the  granting  of 
that  letter,  he  averred  that  it  had  been  written  and  given 
by  him  to  the  appellant  in  1827,  or  early  in  1828»  to 
enable  him  to  mislead  the  relations  of  a  young  lady, 
to  whom  he  had  promised  marriage,  into  a  belief  that 
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it  was  not  in  his  power  to  enter  into  that  state,  of  which 
fraud  the  appellant  was  cognisant  and  participant ;  and 
in  point  of  law  he  pleaded — 1 .  The  promise  of  marriage 
contained  in  the  letter  libelled  on,  being  qualified  by 
the  condition,  that  a  child  should  be  born  in  conse- 
quence of  the  illicit  connexion  which  is  stated  to  have 
then  subsisted  between  the  parties,  the  presumption  that 
an  agreement  to  marry  was  interchanged  at  the  time  of 
the  subsequent  copula,  is  necessarily  excluded.  2.  An 
express  declaration  on  the  part  of  the  defender,  that 
the  pursuer  was  his  wife,  would  not  have  constituted  a 
marriage,  if  it  could  be  proved  that,  at  the  time  when 
it  was  made,  neither  of  the  parties  intended  that  it 
should  have  that  effect.  3.  As  the  defender  did  not 
seduce  the  pursuer,  he  is  not  liable  to  her  in  the  da- 
mages which  she  alleges  that  she  has  sustained  in  con- 
sequence of  her  seduction. 

In  a  proof  before  answer  of  the  defender's  averments, 
evidence  was  adduced  by  him  to  show  that  the  chil- 
dren were,  with  the  tnother's  acquiescence,  baptized  as 
bastards,  and  that  they  were  universally  reputed  as  such ; 
that  the  principal  appellant  never  claimed  the  rights  or 
title  of  a  wife ;  and  that,  previous  to  raising  this  action, 
she  had  gone  to  consult  a  Mr  Stewart  of  Crossmount,  on 
whose  property  she  had  originally  resided,  as  to  the 
course  she  should  follow,  and  in  her  interview  with  him 
she  had  admitted  that  the  letter  of  25th  March  182G  had 
been  written  and  delivered  in  the  circumstances,  and 
for  the  purpose  alleged  by  the  respondent ; — of  this 
conversation  Mr  Stewart  had  made  a  memorandum  at 
the  time,  which  was  found  in  his  repositqries  after  his 
death,  and  admitted  in  eviden<*e.  There  \Vas  other  evi- 
dence to  the  same  effect  The  direct  testimony  on  the 
part  of  the  appellant  of  her  near  relations  (sisters 
and  brothers-in-law)  was  rejected,  as  inadmissible, 
by  the  Lord  Ordinary  (9th  December  1834),  and  sub- 
sequently by  the  Inner- House, — the  Lord  Ordinary, 
in  a  note  subjoined  to  his  interlocutor,  intimating,  inter 
alia,  that  he  would  have  disallowed  such  evidence 
without  difHcult}^  if  the  attempt  had  been  to  prove  a 
marriage  by  open  marital  coliabitation,  and  mutual 
habitual  acknowledgments,  but  that  he  had  some  diffi- 
culty in  rejecting  it  in  a  case  like  the  present,  where  a 
temporary  concealment  of  the  marriage  from  the  public 
Tvas  intended,  and  was  influenced  in  rejecting  it  (which, 
in  dubio^  he  held  to  be  the  least  unexceptionable  course), 
by  the  great  extent  to  which  her  examination  of  stranger 
-witnesses  had  already  gone,  and  by  some  strong  ex- 
pressions both  in  the  summons  and  condescendence. 
The  proof  of  the  appellants'  allegations  as  to  acknow- 
ledgment or  open  marital  cohabitation  failed. 

The  Court  (4th  February  1 836)  adhered  to  an  inter- 
locutor of  the  Lord  Ordinary  (Jeffrey)  sustaining  the 
defences  against  the  declaratory  conclusions  of  the 
action  for  marriage  and  legitimacy ;  and  on  27th  June 
1 837,  the  Court  adhered  to  an  interlocutor  of  the  same 
j^ord  Ordinary  assoilzieing  the  defender  from  the  con- 
clusion for  damages  as  for  seduction. 

Against  these  judgments  the  pursuers  appealed. 

JLord  Cottenham My  Lords,  a  considerable  portion  of  the 

voluminous  papers  in  this  case  is  occupied  in  the  dircussion  of 
B  question  raised  by  the  appellant,  which  was  most  properly 
abandoned  at  tbe  bar  of  this  House  by  the  eminent  counsel  who 
appeared  for  the  appellant.  The  point  discussed  in  *h9.pRpers, 
and  abandoned  at  the  bar,  wrs,  that  it  was  not  competent  for 
tbe  respondent  to  adduce  eridence  to  show  the  circumitancea 


under  which,  and  the  purposes  for  which,  the  letter  dated  25th 
March  1826  was  written  and  delivered  to  the  appellant.  This 
point  was  attempted  to  be  supported  by  reference  to  a  principle 
to  which  it  has  no  application,  and  in  the  face  of  several  autho- 
rities. It  is  unnecessary  further  to  notice  this  point.  The  main 
question,  which  is  that  of  the  itatut  of  tlie  appellant — whether 
she  is  to  be  considered  as  the  wife  of  the  respondent — turns 
principally  upon  the  effect  of  the  letter  of  the  25th  March  1826, 
with  reference  to  the  law  of  Scotland  upon  the  subject  of  mar« 
fXKge—fint^  taken  per  se,  and,  secondly^  taken  with  reference  to 
the  facts  proved.  It  is  an  admitted  fact  that  cohabitation  pre- 
ceded and  followed  the  date  of  that  letter,  and  the  time  at  which 
it  is  admitted  to  have  been  delivered  to  the  appellant.  The  letter 
is  dated  25th  March  1826,  and  is  in  these  words :— *'  Christy, 
you  and  1  having  lived  together  as  man  and  wife  for  some  time, 
1  hereby  declare  you  to  be  my  lawful  wife,  in  the  event  of  a 
child  being  born,  in  consequence  of  the  present  connexion  be- 
twixt us.  I  am  yours  truly,  John  Menzies."  Tbe  summons 
puts  the  alleged  marriage  upon  two  grounds — Is/,  a  promise  of 
marriage  previous  to  any  cohabitation  cum  subsequente  copula^ 
of  which  no  proof  was  given  ;  and,  ^dfy,  upon  this  letter,  as 
being  an  acknowledgment  and  declaration  of  the  marriage  ;  but 
it  does  not  put  the  case  upon  this  letter  as  being  a  promise  to 
marry  cum  tubsequente  copula^ — consent  depretsenti  is  essential  to 
marriage ;  and  marriages  established  upon  a  promise  cum  svbse" 
quente  copula  are  so  established  upon  a  fiction,  that  tbe  con- 
sent de  praunti  was  mutually  given  by  the  parties  in  conse- 
quence of  the  anterior  promise ;  but  if  the  promise  be  condi- 
tional upon  the  happening  of  a  future  event,  there  is  no  room 
for  any  such  fiction.  The  copula  cannot  be  the  perfection  or 
consummation  of  the  prior  contract,  neither  can  this  letter  con- 
stitute a  marriage  by  consent.  It  is  not  an  acceptance  by  tbe 
parties  of  each  other  for  their  lawful  spouses.  By  contemplat- 
ing a  future  tiatus  of  marriage  upon  a  certain  event  happenings 
it  negatives  all  the  essentials  of  a  marriage  by  consent  express- 
ed ;  neither  can  it  be  considered  as  a  declaration  constituting 
habit  and  repute  that  the  cohabitation  is  that  of  husband  and 
wife.  The  Contemplation  of  such  a  relationship  arising  upon 
the  happening  of  a  future  event,  negatives  the  habit  and  repute 
which  it  is  referred  to  as  proving.  It  did  not  require  the  cases 
of  Macdonald  v.  Macdonald,  and  M*Innes  v.  Moir,  to  prove  this. 
The  letter,  therefore,  taken  per  se,  does  not  support  any  of  the 
grounds  upon  which  a  Scotch  marriage  dan  be  supported.  The 
very  able  counsel  for  tbe  appellant  felt  this  so  strongly,  that  he 
rested  his  clienVs  case  principally  upon  this — that  the  letter, 
though  dated  in  1826,  was  not  delivered  to  the  appellant  till  late 
in  1827  or  early  in  1828,  after  the  birth  of  the  child,  and  therefore 
ought  to  be  considered  as  a  positive  declaration  of  present  mar- 
riage,— the  condition  having  at  that  time  been  performed.  This 
would  indeed  be  doing  what  the  appellant  properly  insisted 
cannot  be  done  }  that  is,  construing  a  written  document  by  ex. 
traneous  evidence  of  intention.  But  if  the  fact  of  the  letter  not 
having  been  delivered  till  1828  be  resorted  to,  so  must  all  the 
other  evidence  connected  with  the  same  matter,  and  whirh 
proves  the  reason  for  its  having  been  delivered  at  that  time, 
with  the  date  of  1826,  and  the  purpose  for  which  it  was  so  de- 
livered; and  which  evidence  so  resorted  to,  and  which,  it  is  now 
not  in  dispute,  was  legally  admissible,  amply  proves  that  the 
parties  did  not  intend  that  the  letter  should  constitute  a  present 
marriage,  or  operate  as  a  promise  of  marriage,  but  that  it  was 
written  in  pursuance  of  a  scheme  of  the  respondent,  acquiesced 
in  by  the  appellant,  to  commit  a  fraud  upon  a  third  person. 
The  canes  of  Kennedy  v.  Campbell,  in  Sd  Shaw  and  Wilson, 
135 ;  M'Innes  v.  Moir,  in  Ferguson's  Rep.,  App.,  pp.  125,  128 ; 
Taylor  v.  Kello,  Morr.  Dicty.,  12,687;  Grant  v.  Mennons^ 
Ferguson,  Rep.,  App.  p.  110,  and  many  other  cases,  prove,  what 
indeed  required  no  such  proof,  that  to  constitute  a  contract  of 
mariisge  there  mptt  be  contracting  parties,  and  that  the  ez^^ 
pressions  used,  though  of  themselves  sufficient  words  of  eontraef« 
are  of  no  avails  if  not  intended  by  the  parties  to  have  that  effect, 
but  are  used  for  some  collateral  purpose.  This  in  no  respect 
infringes  upon  tbe  principle  of  not  construing  a  written  con- 
tract by  extrinsic  evidence  of  intention, — the  question  being, 
not  what  the  written  contract  imports,  but  whether  it  if  to  b» 
treated  as  a  contract  at  all.  1  have  already  observed,  that  in 
order  to  construe  the  Utttr  dated  in  1826  according  to  tbe  cir« 
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cumatancet  which  existed  at  the  time  it  was  delivered  in  1828, 
extrinsic  evidence  roust  be  resorted  to ;  but  that  proves  that 
the  parties  must  have  had  some  design  in  antedating  the  letter. 
To  construe  it,  therefore,  as  if  dated  in  1828,  would  be  to  de- 
feat the  proved  object  of  the  parties,  and  to  construe  a  written 
document  distinctly  expressing  one  purpose  as  importing  one 
totally  different  upon  evidence  dehors  the  instrument  itself, 
and  that  not  proving  such  to  have  been  the  intention  of  the 
parties,  but  that  their  intention  was  that  the  letter  should  be 
construed  according  to  the  literal  terms  used,  that  is,  a  promise 
made  in  1826,  subsequently  consummated  by  the  birth  of  a  child, 
and  therefore,  as  they  supposed,  in  point  of  form  binding.  This 
»k»ne  would  have  answered  the  purpose  of  imposing  upon  the  third 
purty.  The  position,  therefore,  attempted  to  be  maintained  by  the 
learned  counsel  for  the  appellant  is  wholly  untenable.  If  then  this 
letter  be  inoperative  for  the  purpose  of  constituting  or  proving  a 
marriage,  the  case  of  the  pursuer  fails  altogether.  There  is  no 
other  evidence  deserving  of  observation ;  and  the  other  points  in 
the  rase  are  of  no  difficulty.  The  rejection  of  the  evidence  of 
the  pursuer's  near  relations,  according  to  the  law  as  it  then  stood, 
was  clearly  right ;  and  there  is  no  reason  to  suppose  that  their 
evidence,  if  given  and  believed,  would  have  benefitted  the 
pursuer,  seeing  what  was  the  real  history  of  the  transaction, 
as  proved  by  uncjuestionable  evidence.  The  course  adopted 
with  respect  to  the  conclusion  for  damages  upon  the  alleged 
seduction,  was  also,  I  think,  strictly  proper.  The  pursuer  bad 
a  choice  of  proceeding  at  onee  in  an  action  for  that  purpose,  in 
which  case  the  jury  would  have  been  the  constituted  tribunal 
to  try  the  question;  but  she  chose  to  conjoin  the  claim  for  da- 
rauges  with  the  action  of  declarator  of  marriage ;  and  after  proofs 
in  such  suit,  complains  of  the  Court  assuming  jurisdiction  as  to 
the  rase  of  seduction.  The  evidence  does  not  establish  a  case 
of  seduction.  It  proves,  indeed,  conduct  in  the  defender  highly 
discreditable,  as  it  leaves  no  doubt  of  his  having  been  a  party 
at  least  to  the  ruin  of  the  pursuer,  whom,  as  being  in  his  service, 
be  was  in  honour  bound  to  protect ;  but  that  by  no  means  esta- 
blishes, ptr  se,  a  title  to  damages  for  seduction ;  and  the  time 
during  which  the  intercourse  continued,  without  complaint,  is 
an  important  feature  in  a  question  of  this  kind.  For  these  rea- 
sons, I  have  no  hesitation  in  advising  your  Lordships  to  affirm 
the  interlocutors  appealed  from.  A  question  important,  I  fear, 
to  the  pursuer,  remains  to  be  considered — the  costs  of  the  appeal. 
Looking  at  the  conduct  of  the  defender  throughout  the  trans- 
action in  evidence,  and  particularly  to  his  treatment  of  the 
woman  he  had  ruined,  and  the  children  she  had  borne  to  him, 
and  the  probably  distressed  circumstances  of  the  appellant,  I 
should  have  been  glad  to  have  found  grounds  upon  which  I 
could  have  advised  your  Lordships  not  to  fix  upon  the  appellant 
the  costs  of  this  appeal.  Such  reasons  probably  operated  upon 
the  Court  below,  in  refusing  to  the  defender  the  expenses  of 
the  suit, — but  it  is,  I  fear,  to  the  practice  as  to  costs  in  this  House 
having  formerly  been  so  imperfect  and  uncertain,  that  the  num- 
ber of  frivolous  appeals,  particularly  from  Scotland,  is  to  be  at- 
tributed. Nothing  can  be  more  important  to  the  interests  of 
suitors  than  to  discourage  such  expensive  and  useless  litigation. 
It  has,  1  have  reason  to  hope,  been  much  checked  of  late  years 
by  the  altered  system  as  to  costs ;  and  I  have  always  felt  it  my 
duty,  in  considering  the  question  of  costs  in  each  particular  case, 
to  look  to  the  effect  which  the  course  to  be  adopted  might 
have  upon  this  general  question ;  and  in  this  House  and  in  the 
Court  of  Chancery,  I  have  thought  that  benefit  would  arise 
from  adhering  more  closely  than  bad  been  done  by  some  of  my 
predecessors  to  the  principle  of  making  the  question  of  costs 
follow  the  result  of  the  suit  upon  the  merits,  particularly  when 
the  question  depended  upon  matters  of  fact  and  the  conduct  of 
parties.  I  have  been  assured,  and  I  have  reason  to  believe,  that 
this  course  has  materially  checked  useless  litigation.  Acting 
upon  this  principle, — although  1  think  that  the  respondent  will 
acquire  some  redeeming  credit  by  not  exacting  costs  from  the 
appellant — I  cannot  do  otherwise  than  propose  to  your  Lordships 
lu  affirm  the  interlocutors  appealed  from,  with  costs. 

Lord  Brougham, —  My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend  in  this  case,  which  I  heard  the  greater  part  of 
with  him.  It  is  a  case  subject  to  the  observations  which  he  has 
made,  and  it  is  therefore  with  some  reluctance  that  I  have 
come  to  the  conclusion  I  have  arrived  at. 


Interlocutora  affirmed^  with  costs^ 

Lord  Jeffrey,  Ordinary, — Alexander  Dobie,  AppelhaUg'  SoU- 
citor.  —  Richardson  and  Connell,  Rupondent'9  SoUcUort. — 
[W.H.D.] 


6ih  October  1841. 

House  of  Lords. — (W.H.D.) 

No.  285. — Robert  Hill  and  Others,  Appellants^  r. 
William  Paul,  Respondent, 

Trust — Construction — Title  to  Sue — Assignation  of  Patent 
Office — Alimentary  Office — A  party  executed  a  trust-deed,  by 
which  he  conveyed,  for  behoof  of  creditors,  his  whole  estate, 
heritable  and  moveable,  and  without  prejudice  to  the  generality, 
certain  heritable  and  other  subjects  specified  in  the  deed,  and 
he  bound  himself  to  grant  such  deeds  thereafter  as  the  trustee 
should  think  necesssary  for  the  more  effectual  execution  of  ike 
trust.  The  truster,  at  the  date  of  the  trust,  held  the  office  of 
keeper  of  a  local  register  of  seisins  by  patent  under  the  Crown, 
but  no  mention  was  made  in  the  trust-conveyance  of  the  emo- 
luments or  right  to  the  office.  T%e  trustee  having  brought  an 
action  to  compel  the  truster  to  account  for  the  emoluments — 
Held  (reversing  the  judgment  of  the  Court  of  Session),  on  a 
construction  of  the  trust-deed,  that  neither  the  office  nor  eaio- 
luments  were  carried  by  the  deed,  and  consequently,  that  ike 
trustee  had  no  title  to  pursue. — Opinion,  That  the  clause  as 
to  granting  other  deeds  was  merely  to  render  the  trust  more 
effective  in  its  execution,  so  far  only  as  the  sulgeets  actual^ 
conveyed  by  the  principal  deed  were  concerned. 

Pactum  Illicitom — Public  Officer — Question,  Whether,  where 
an  office  under  the  Crown  is  not  itself  assignable,  the  emolu-- 
ments  may  legally  be  assigned  or  conveyed  for  behoof  ofcredi' 
tors? 

In  1826,  Mr  Robert  Hill,  W.S.,  granted  a  general 
conveyance  of  his  property,  funds  and  effects,  to  the 
respondent,  as  trustee  for  behoof  of  creditors. 

The  dispositive  clause  conveyed 


CI 


All  and  sundry  superiorities,  lands  and  heritages,  debts  heri- 
table and  moveable,  and  whole  goods,  gear,  sums  of  money,  and 
effects,  and,  in  general,  my  whole  means  and  estate,  heritable 
and  moveable,  of  whatever  nature  or  denomination,  or  wherever 
situated,  presently  belonging  to  roe  ;  and  in  particular,  without 
prejudice  to  the  said  generality,  all  and  whole  these  parts  and 
portions  of  the  lands  and  estate  of  Auchindinny,"  ftc. ;   **  to- 
gether with  the  teinds,  parsonage  and  vicarage,  and  whole  per- 
tinents of  the  haill  foresaid  lands,  with  all  right,  title  and  in- 
terest which  I  have,  or  can  pretend,  to  the  said  whole  lands, 
teinds  and  others,  or  to  any  part  or  portion  thereof  in  time  com- 
ing ;  which  lands  and  others  last  mentioned  were  latterly  ac- 
quired by  me  from  Laurence  Hill,  writer  in  Glasgow,  liferenter, 
and  James  Hill,  my  eldest  son,  fiar  thereof,  conform  to  disposi- 
tion dated  the  1st  day  of  April  1811  years,  and  recorded  in  the 
books  of  Council  and  Session  the  21st  day  of  October  1812 
years,  and  instiument  of  sasine  in  my  favour,  dated  the  5tli,  and 
registered  in  the  Particular  Register  of  Sasines,  he,  at  Edin- 
burgh, the  8th  days  of  April  1811  years,  with  the  haill  part«, 
pendicles  and  pertinents  thereof;  together  with  all  right,  title 
and  interest,  claim  of  right,  property  and  possession,  petitory 
and  possessory,  which  I,  my  predecessors  or  authors,  had,  bave« 
or  any  ways  may  have,  claim  or  pretend,  to  the  lands  and  other 
heritages,  and  others  generally  and  particularly  above  disponed, 
or  to  any  part  or  portion  thereof,  surrogating  and  substituting 
the  said  trustees  in  succession  in  my  full  power,  right  and  place 
of  the  whole  heritable  and  moveable  estates  and  effects  above 
disponed  and  assigned,  with  full  power  to  uplift  and  discharge 
the  rents  and  feu-duties  of  the  said  lands  and  other*  for  crop 
and  year  1826,  in  so  far  as  the  same  are  still  outstanding,  and 
all  future  crops  and  years,  and  also  all  arrears  of  rents  and  fea- 
duties  due  for  bygone  crops  and  years,  to  intromit  with  the  per- 
sonal estate  hereby  conveyed,  compound,  transact  and  agree,  or 
enter  into  arbitration  concerning  the  said  lands  and  estate,  real 
and  personal,  or  any  part  thereof,  and  generally  to  do  every 
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Other  thing  requiiite  and  necessary  for  making  the  same  effectual 
which  I  could  have  done  before  granting  hereof." 

Then  followed  this  declaration : 

"  Which  conveyance  is  granted  in  trust  always,  for  the  uses, 
intents  and  purposes  following,  viz. : — To  the  end  that  the  said 
Wiliiam  Paul,  whom  failing,  as  aforesaid,  the  said  Lindsay 
Mackersy,  whom  failing,  any  other  trustee  or  trustees  who  shall 
be  named  in  manner  after  mentioned,  may  and  shall  enter  into 
the  immediate  use  and  possession  of  my  whole  estate,  heritable 
and  moveable,  means  and  estate  above  conveyed,  with  power 
to  tbe  said  William  Paul,  or  other  trustee  acting  foe  the  time, 
to  sell  and  dispose  of  my  said  lands  and  others,  or  such  parts 
and  portions  thereof  as  to  the  said  trustee  acting  for  the  time 
shall  appear  proper  and  expedient,  and  that  either  by  private 
sale  or  public  voluntary  roup,'*  &c. 

After  an  enumeration  of  the  purposes,  and  statement 
as  to  the  manner  of  carrying  out  the  trust  in  regard  to 
the  subjects  conveyed,  the  deed  contained  the  follow- 
ing clause : 

"  And  farther,  I  bind  and  oblige  myself,  and  mine  aforesaid,  to 
grant  and  to  execute,  at  any  time  when  required,  such  farther 
deed  or  deeds  as  ma^  be  judged  necessary  by  my  said  trustee  or 
trustee?,  or  by  a  majority  in  value  of  my  said  creditors,  for  the 
more  effectually  carrying  the  purposes  of  the  present  trust  into 
full  and  complete  execution." 

The  precept  of  sasine  contained  the  following  clauses: 

"  Moreover,  I  do  hereby  make  and  constitute  my  said  trus- 
tees in  trust,  for  the  uses  and  purposes  foresaid,  and  their  dis- 
ponees,  my  cessioners  and  assignees,  not  only  in  and  to  the 
whole  writs,  rights  and  evidents,  title-deeds  and  securities,  old 
and  new,  concerning  the  said  lands  and  others  above  disponed, 
with  the  whole  clauses  of  warrandice,  and  other  clauses,  tenor 
and  contents  thereof,  and  all  that  has  followed,  or  is  competent 
to  follow  thereupon  ;  but  also  in  and  to  the  rents,  maills  and 
duties,  customs  and  casualties  due  or  payable  for  or  forth  of  the 
said  lands,  for  crop  and  year  1826,  and  all  arrears  of  preceding 
crops  and  years,  and  in  and  to  the  racks  of  the  said  lands,  and 
whole  prestations  therein  contained  incumbent  on  the  tenants 
thereof,  and  all  diligence  and  execution  of  the  law  competent  to 
follow  thereupon  ;  surrogating  and  substituting  my  said  trustees 
in  my  full  right  and  place  of  the  whole  premises,  with  full  power 
to  them  to  do  everything  requisite  for  completing  and  establish- 
ing the  absolute  right  and  property  of  the  said  lands  and  others, 
and  titles  to  the  same,  in  their  persons,  and  for  making  the  rents 
thereof  effectual,  in  the  same  manner,  and  as  fully  and  freely  in 
all  respects  as  I  could  have  done  myself  before  granting  these 
presents :  Which  lands  and  others  above  disponed,  with  this 
disposition  thereof,  and  resignation  and  infeftments  to  follow 
hereupon,  and  assignation  to  the  writs  and  evidents,  I  bind  and 
oblige  me  and  my  heirs  to  warrant  to  my  said  trustees,  for  the 
uses  and  purposes  foresaid,  and  to  their  assignees,  at  all  bands, 
and  against  all  deadly,  and  the  assignation  to  the  personal  estate, 
and  the  rents,  maills,  and  duties  of  my  said  lands,  from  my  own 
proper  facts  and  deeds  only ;  and  I  specially  empower  the  said 
William  Paul,  or  other  trustee  acting  for  the  time,  to  call  for 
and  receive  the  whole  foresaid  writings  and  evidents  from  all 
persons  whatever,  in  whose  custody  and  keeping  the  same  may 
be.   And  I  consent  to  the  registration  hereof,"  &c. 

At  the  time  of  executing  the  trust-deed,  Mr  HiU,  as 
alleged  in  the  summons  in  the  present  action, 

"  was  keeper,  or  joint  keeper,  along  with  the  deceased  Fre- 
derick Fotheringham,  W.S.,  of  the  Register  of  Sasines  for  the 
shire  of  Renfrew  and  regalities  of  Glasgow  and  Paisley,  under 
a  certain  commission  or  appointment  made  by  the  Crown  in 
favour  of  the  said  Robert  Hill  and  Frederick  Fotheiingham,  or 
one  or  other  of  them,  and  the  survivor  of  them  :  That  the  said 
Robert  Hill  drew  the  fees  and  emoluments,  as  sole  keeper  of 
the  said  register,  after  the  death  of  the  said  Frederick  Fothering- 
ham, wiiich  happened  upon  the  day  of  ;  and 
the  said  Robert  Hill  was  entitled  to,  and  applied  the  whole  fees 
and  emolaments  for  his  own  behoof,  at  least  since  the  death  of 
Uf  last  f HTvifing  sister  Helen  Hill,  who  died  on  or  about  the 


1st  day  of  March  1835,  the  brothers  and  sisters  of  the  said 
Robert  Hill  having  and  claiming,  during  their  respective  life- 
times, some  share  or  interest  in  the  fees  and  emoluments  arising 
from  the  said  office." 

An  action  was  raised  in  1 837  by  the  trustee,  in  order 
to  compel  Mr  Hill  to  account  for  the  emoluments  of 
the  ofRce,  and  the  summons  alleged, 

"  That  the  said  Robert  Hill  contrived  for  some  time  to  con- 
ceal from  tbe  pursuer  and  bis  creditors  lite  fact  that  he  held 
tbe  said  office,  or  at  least  that  he  had  right  to  the  fees  and 
emoluments  arising  therefrom,  which  fees  and  emoluments  he, 
the  said  Robert  Hill,  was  uplifting  and  wholly  applying  for  his 
own  use  and  behoof,  at  leatt  from  the  death  of  his  said  sister : 
That  the  said  fees  and  emoluments  have  amounted,  and  did 
amount,  during  the  period  referred  to,  to  about  the  sum  of 
£1200  of  free  yearly  income,  after  giving  deduction  for  allow- 
ances to  clerks,  substitutes-keepers,  and  other  charges.'" 

The  summons  proceeded  to  allege,  that  having  dis- 
covered the  fact,  the  pursuer  by  letter  requested  the 
defender  to  state  the  amount  of  the  emoluments  front 
the  date  of  his  sister's  death,  but  that  this  was  refused. 
It  went  on  to  aver, 

*'  That  the  pursuer  having,  some  time  after  the  date  of  the  said 
letter,  obtained  intelligence  which  led  him  to  suspect  that  some 
improper  airangement  was  contemplated,  or  was  in  progress  ia 
regard  to  the  said  office,  the  pursuer  caused  inquiry  to  be  made  on 
this  subject  in  London^  and  at  tbe  public  offices,  about  the  end  of 
August  or  beginning  of  September  1836 :  That  it  now  appears 
that  the  said  Robert  Hill,  after  the  date  of  thcs  foresaid  requisi- 
tion  from  the  pursuer,  and  on  or  about  the  day  of  August 

1836,  renounced  or  surrendered  his  right  to  the  said  office,  and 
gave  up  his  commission,  but  under  a  promise  or  understanding 
that  a  new  commission  was  to  be  forthwith  granted  by  the  Crown 
to  and  in  favour  of  Thomas  Grabame,  writer  to  our  Signet,  who 
is  a  near  relative  of  the  said  Robert  Hill,  and  Thomas  Hill,  son  of 
the  said  Robert  Hill :  That  accordingly  a  warrant  under  his 
Majesty's  sign-manual  was  issued  on  or  about  the  10th  of  August 
1836,  reciting  that  the  office  of  keeper  of  the  register  of  sasines 
within  the  city  of  Glasgow,  for  the  sheriffdom  of  Renfrew, 
and  regalities  of  Glasgow  and  Paisley,  was  vacant  by  tbe  resig- 
nation of  the  said  Robert  Hill,  and  directing  a  writ  or  grant  to 
pass  under  the  Privy  Seal  of  Scotland,  nominating  the  said 
Thomas  Grabame,  and  the  said  Thomas  Hill,  keepers,  or  joint 
keepers,  of  tbe  said  Register  of  Sasines,  the  said  Robert  Hili 
to  be  paid  £300  a-year  out  of  the  fees  and  emoluments  arising 
from  such  office;  or  at  least  a  letter  or  order  for  a  writ,  of  the 
above  or  similar  effect,  was  issued  at  or  about  the  time  speci- 
fied :  That  a  commission  from  the  Crown  has  accordingly  been 
obtained  by  the  said  Thomas  Grabame  and  Thomas  Hill  to  tbe 
said  office,  dated  on  or  about  the  24th  August  1836,  following 
upon  the  surrender  or  resignation  of  the  said  Robert  Hill :  That 
the  said  Thomas  Grabame  and  Thomas  Hill,  or  one  or  other  of 
them,  and  in  virtue  of,  or  under  pretence  of  said  commission, 
are  now  drawing  and  uplifting  the  whole  fees  and  emoluments 
arising  from  said  office.'* 

It  also  contained  allegations  that  tlie  arrangement 
set  forth  in  the  summons  was  collusive  and  fraudulent 
on  the  part  of  Robert  Hill,  Thomas  Grabame,  and 
Thomas  Hill,  for  the  purpose  of  defeating  the  trust 
granted  by  Robert  Hill,  in  so  far  as  the  emoluments  of 
the  office  were  concerned.  And  it  concluded,  that 
Robert  Hill  should  account  for  the  emoluments  drawn 
since  his  sister^s  death,  and  likewise  that  his  son  and 
Grabame  were  bound  to  pay  over  the  emoluments  they 
had  hitherto  drawn,  and  in  time  coming. 

Defences  were  lodged  for  Robert  Hill,  Thomas 
Grabame,  and  Thomas  Hill. 

In  his  defences,  Mr  Robert  Hill  denied  that  the 
emoluments  of  the  office,  or  the  right  to  it,  was  carried^ 
or  intended  to  be  carried  by  the  trust,  which,  he  aver- 
red, contained  no  allusion,  far  less  any  assignation  to 
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them.  He  averred  that  it  was  well  and  publicly  known 
at  the  date  of  the  trust,  that,  along  with  Fotheringham, 
he  held  the  ofRce,  but  that  he  paid  his  share  of  the 
emoluments,  by  a  family  arrangement,  to  his  brothers 
and  sisters  so  long  as  they  lived  ;  that  after  the  death 
of  Fotheringham,  and  of  Helen  his  surviving  sister, 
he  entered  upon  the  office,  and  received  the  emolu- 
ments ;  but  about  1836,  he  stated  that  his  health  had 
become  so  broken  that  he  felt  obliged  to  resign.  He 
accordingly  did  so  in  favour  of  his  son  Thomas  and 
Mr  Thomas  Grahame,  who,  as  a  condition  of  their  ap- 
pointment by  the  Crown,  were  specially  bound,  as  ap- 
peared on  the  face  of  their  commission,  to  pay  him  an 
annuity  of  £300  for  life.  He  further  stated,  that  he 
tendered  his  resignation  at  the  exact  period  he  did,  in 
the  hope  of  benefiting  his  son,  and  securing  this  pro- 
vision. 

He  pleaded — 1 .  That  the  pursuer  had  not  instructed, 
and  did  not  possess  any  right  or  title  to  pursue  the 
present  action,  in  respect  the  trust-deed  contain- 
ed no  conveyance  of  the  office,  or  of  its  emoluments : 

2.  That  viewing  the  true  nature  of  the  present  action, 
which  involved  a  challenge  of  a  Crown  appointment, 
the  summons  was  not  aptly  framed  for  a  trial  of  the 
question,  and  the  proper  parties  were  not  in  the  field : 

3.  That  as  the  office  of  keeper  of  the  register  was  not 
adjudgable,  nor  capable  of  being  assigned,  and  was  not 
de  facto  adjudged  from,  or  assigned  by  the  defender, 
he  was  entitled  to  exercise  the  office,  and  to  receive 
the  emoluments,  in  su  far  as  the  office  was  not  held 
by  him  in  trust  for  others :  4.  That,  in  so  far  as  the 
action  concluded  for  payment  of  fees  drawn  prior  to 
the  death  of  Miss  Helen  Hill,  it  could  not  be  maintained, 
seeing  that  these  fees  were  paid  over  to  parties  to  whom 
the  defender  was  under  an  obligation  to  pay  them :  5. 
That  in  so  far  as  the  action  applied  to  fees  and  emolu- 
ments derived  from  the  office  after  the  death  of  that 
lady,  it  could  not  be  legally  maintained,  seeing  that 
these  fees  belonged  to  the  defender,  and  were  not  con- 
veyed by  him  to  any  party,  nor  attached  by  any  legal 
diligence :  6.  That  the  defender  was  entitled  to  resign 
the  office,  and  on  the  conditions  attached  to  the  resig- 
nation ;  and  that  the  charges  of  fraud  and  deceit  found? 
ed  on  that  resignation  were  entirely  groundless. 

Separate  preliminary  defences,  and  on  the  merits, 
were  lodged  for  the  other  defenders,  but  it  is  unne- 
cessary at  present  to  enter  upon  them,  farther  than  to 
mention  that  the  preliminary  defences  were  directed 
against  the  relevancy  of  the  action  as  applied  to  these 
defenders,  and  those  on  the  merits  to  the  efiect  that 
the  parties  now  in  possession  of  the  office  held  it  in 
respect  of  a  sufficient  title  froni  the  Crown,  which  was 
not  called  in  question  by  any  reduction. 

'The  Lord  Ordinary  pronounced  the  following  inter- 
locutor : 


<c 


10/A  March  1837 The  Lord  Ordinary  having  heard  the 

counsel  for  tbc  parties  on  the  preliroinarj  defences,  repels  the 
(lefence  or  objection  to  the  title  of  the  partoer,  founded  on  the 
allegation  that  the  trust-deed  in  bis  favour  did  not  convey  any 
of  the  profits  or  emoluments  of  the  office  then  vested  in  the 
truster,  which  accrued  suhsequently  to  the  date  of  that  trust- 
deed  ;  and,  2do,  In  respect  that  all  the  other  defences  pleaded 
as  preliminary,  either  depend  on  disputed  matters  of  fact,  or  are 
involved  in  the  merits,  reserves  and  supersedes  the  considera- 
tion of  them  till  the  cause  comes  to  be  discussed  on  the  closed 
record :  And,  in  respect  the  defenders  state  they  do  not  mean 


to  acquiesce  in  this  judgment,  finds  them  liable  In  ezpensec, 
allows  an  account  to  be  given  in,  and  remits  the  aaose  to  the 
auditor  of  Court  for  bis  taxation  and  report." 

To  this  interlocutor  his  Lordship  added  the  follow* 
ing 

*'  Abto.^Tbe  question  of  title  is  not  wtthoot  difficulty.  But 
the  Lord  Ordinary  is  of  opinion  that  the  defender  Hill  being, 
at  the  date  of  the  trust,  vested  in  a  life  office,  which  he  exe- 
cuted by  deputy,  and  which  yielded  large,  though  fluctuating 
annual  profits,  is  to  be  regarded  as  the  owner  of  a  life  amutUy, 
which,  he  apprehends,  would  clearly  have  been  earned  by  the 
general  conveyance  of  his  whole  moveable  propeity  and  estate 
of  every  description,  to  his  trustee :  That  he  was  under  a  pre- 
vious obligation  to  account  for  a  part,  or  even  the  whole  of 
these  profits,  to  his  sisters  during  their  lives,  would  not  bar  the 
efiect  of  this  conveyance,  as  the  radical  right  to  them  wa«  still 
in  bis  person,  as  incident  to  the  office  itself,  of  which  be  w^ 
the  only  holder.  If  such  previous  obligation  was  onerous  and 
unchallengeable,  it  was  still  but  a  temporary  burden  upon  his 
primary  right;  and  that,  being  onerously  conveyed  to  bis  trus- 
tee, such  conveyance  would  take  efi«:ct  as  soon  as  the  burden 
was  worked  ofi*,  just  as  the  conveyance  of  a  fee  under  the  bur- 
den of  a  liferent  would  vest  the  radical  right  in  the  disponee 
from  the  first,  though  its  actual  enjoyment  must  be  postponed 
till  the  liferent  was  run  out.  If  the  whole  profits  were  not  so 
pleged  to  the  sisters,  or,  if  their  tight  was  not  onerous,  the  forin 
of  the  action  seems  sufficient  to  make  the  defender  Hill  still 
account  for  them  to  the  pursuer. 

**  With  regard  to  the  other  preliminary  defences,  the  Lord 
Ordinary  inclines  to  think  that  the  summons  would  have  been 
better  if  it  had  rested  the  case  against  the  new  patentees,  on  a 
positive  averment  of  their  having  been  actually  participant  in 
the  fraud  charged  against  the  defender  Hill,  without  any  alter- 
native, and  had  either  embraced  reductive  conclusions  on  this 
ground,  or  put  the  claim  against  them  expreasly  aa  for  da- 
mages, the  measure  of  which  might,  no  doubt,  have  been  the 
whole  amount  of  their  actual  intromissions.  But,  even  as  the 
libel  is  framed,  and  with  a  view  to  the  more  detailed  aver- 
ments which  may  yet  be  made  in  support  of  it,  he  ia  not  pre- 
pared to  say  that  it  is  incompetent,  or  such  as  the  defendera  are 
now  entitled  to  have  dismissed,  or  even  amended. 

*'  As  against  Hill,  where  there  is  an  unconditional  averment 
of  fraud,  and  also  an  express  conclusion  for  damages,  be  thinks 
the  libel  is  clearly  relevant  and  sufficient ;  and  even  as  to  the 
patentees,  it  is  to  be  observed,  Isf,  That  fraud  is  also  distinctly 
charged  against  them,  although  with  an  alternative,  and  that  it 
is  not  clear  that  it  would  be  necessary  or  expedient  to  make 
any  finding,  hoc  statu,  as  to  the  relevancy  of  the  other  alterna- 
tive ground  of  conclusion,  if  this  primary  one,  which  may  lie 
ultimately  sufficient  for  the  determination  of  the  cause,  be  clearly 
sufficient.  But,  2</,  It  is  expressly  stated  in  the  summons  that 
these  patentees  were  one  of  them  the  son,  and  the  other  a  aesr 
relation,  of  the  original  holder,  and  the  summons  ia  otherwise 
so  expressed  as  to  make  it  competent  for  the  pursuer  to  allege 
more  specifically,  in  a  condescendence,  that  these  conjunct  per- 
sons are  truly  to  be  regarded  as  drawing  the  profits  of  the  said 
office  in  trust  for  the  said  defender  Hill,  and  bound,  consequent- 
ly, to  account  for  them  to  the  pursuer,  for  behoof  of  hia  credi- 
tors ;  and,  3</,  To  th^  extent  of  the  £300  per  annum  which  the 
said  patentees  are  bound,  by  the  terms  of  their  commission,  to 
pay  oyer  to  the  said  Robert  Hill,  the  Lord  Ordinary  thinks 
there  is  no  doubt  that  the  claim  of  the  pursuer  is  irrelevantly 
and  insufficiently  libelled,  and  as  this  is  a  part,  and  may  by 
possibility  be  the  whole  of  the  profits  and  emoluments  actually 
drawn  by  them,  in  the  first  instance,  under  their  said  commis- 
sion, the  conclusion  for  the  whole  of  the  said  profit  is,  generi- 
cally  and  technically,  competent,  and  the  question,  whether  it 
should  be  limited  to  the  said  £300,  or  to  any  other  particular 
amount,  less  than  the  whole,  is  a  question  upon  the  merits, 
and  as  to  the  quar^tum  for  which  decree  should  be  issued,  mnd 
not  as  to  the  relevancy  of  the  action,  or  the  suffideocy  of  the 
grounds  of  conclusion  libelled. 

'*  As  to  the  objection  raised  on  the  terms  of  the  Act  of  49th 
Geo.  III.  c.  126,  as  to  the  sale  or  brokerage  of  offices,  the  Lord 
Ordinary  is  satisfied  that  it  has  no  a|ipUcation  to  such  a  case  as 
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the  preienr.  The  provUions  in  the  llth  section  of  that  Act  are 
plainly  referable  only  to  the  caie  of  a  party  stipulating  for  a 
share  (or  the  whole)  of  the  profits  of  an  office  which,  by  his 
resignation  or  instrumentality,  is  obtained  or  secured  for  an- 
other, and  not  to  that  of  one,  who,  like  the  present  pursuer,  is 
seeking  to  vindicate  for  their  true  owners,  profits  actually 
drawn  by  persons  who,  in  law  and  justice,  are  bound  to  account 
for  them  to  others.  At  all  events,  this  is  a  question  upon  the 
construction  of  a  public  Statute,  which  must  form,  if  insisted 
on,  an  important  part  of  the  discussion  on  the  merits  of  the 
case,  and  could  not  be,  with  any  propi iety,  disposed  of  as  a  pre- 
liminary and  exclusive  plea." 

The  two  Hills  and  -Grakame  reclaimed  to  the  Court, 
vfhen  their  Lordships  ordered  cases  "  on  the  question, 
whether  to  an}',  or  to  what  effect  and  extent  the  emolu- 
ments of  the  office  were,  or  could  be  carried  by  the 
trust-conveyance  to  the  pursuer  libelled  on.** 

Thereafter  the  Court  (Vol.  XL  p.  59)  adhered  to  the 
interlocutor  of  the  Lord  Ordinary.  See  supra  for  what 
took  place  at  advising. 

Against  this  judgment  the  defenders  appealed. 

The  appellants /9/eafi2pd — 1.  The  trust-deed  did  not 
convey  the  office  nor  its  emoluments,  and  it  was  proved 
by  the  summons  that  the  trustee  was  not  aware  of  Hill's 
right  to  it  at  the  time.  This  was  founded  on  as  iiidi-. 
cative  that  it  was  not  within  the  meaning  of  parties  at 
the  time  of  the  execution,  though  Hill  averred  that  it 
tvas  well  known.  An  arrear  of  fees  might  pass  under 
the  general  words  ^*  means  and  estate ;"  but  there  were 
no  arrears  at  the  date  of  the  deed.  General  words 
of  conveyance  joined  to  particulars,  could  sot  apply 
to  particulars  different  from  those  enumerated :  Ersk. 
in.  4.  9.  Cuninghame,  M.  1 1,660.  Ross,  M.  14,948. 
Peebles,  M.  5019.  Fife,  M.  2325.  Fraser,  M.  App. 
Clause,  2.  Waddel,  M.  5022.  2.  The  obligation  to 
grant  other  deeds  was  merely  in  order  to  render  the 
trust  more  easy  of  executwD,  not  to  grant  conveyances 
substantially  of  new  subjects.  3.  If  it  were  held  that 
such  an  office  came  within  the  words  of  general  con- 
veyance, then  sueh  office  was  not  adjudgable :  Wilson 
V.  Falconer,  M.  165 ;  and  if  it  could  not  be  conveyed 
by  judicial  transference,  it  could  not  be  so  voluntarUy : 
Davis  t7.  Marlborough,  1  Swanst.,  79*  49  Geo.  III.  c« 
136.  As  the  office  could  not  be  transferred,  so  neither 
could  the  emoluments:  49  Geo.  III.  c  134.  Palmer 
r.  Bate,  6  Moore,  28,  and  cases  there  cited.  4.  As  to 
the  other  defenders,  while  the  patent  was  unreduced, 
their  title  was  dear. 

The  respondent  pleaded — That  the  emoluments  and 
office  would  have  been  carried  by  the  deed,  had  the 
office  itself  been  saleable,  as  the  words  of  conveyance 
were  so  general.  And  it  was  not  sufficient  to  say  that 
the  emoluments  could  not  pass,  because  the  office  could 
not  be  attached.  It  did  not  follow  that  what  was  not 
attachable  was  not  assignable.  There  was  authority 
the  other  way:  Hunter  r.  Gardner,  5  W.  and  S.,  616. 
The  intejition  was  to  convey  every  thing  for  behoof  of 
creditors ;  and  to  attempt  to  limit  the  deed,  was  to 
frustrate  the  meaning  of  parties.  Besides,  the  obliga- 
tion to  grant  such  deeds  as  the  trustee  considered  ne- 
cessary, implied  an  obligation  to  grant  supplementary 
conveyances  as  particular  estates  came  into  view,  be- 
cause the  object  of  the  deed  was  a  conveyance  of  every 
estate. 

Lord  Coltenham. — My   Lords,  I  have  considered  this  case 
with  much  anxiety,  and  aiu  unable  to  concur  in  the  judgment 


of  the  Court  of  Session,  upon  the  point  which  four  out  of  fiva 
Judges  decided  in  favour  of  the  pursuer ;  and  am  also  of  opinion, 
that  the  judgment  cannot  be  supported  upon  another  ground, 
which  does  not  appear  to  have  been  the  subject  of  much  con- 
sideration below.  The  decision  having  been  taken  upon  the 
preliminary  defences,  the  statement  in  the  summons  is  to  be 
strictly  attended  to.  It  states  that  Robert  Hill  was,  at  the  date 
of  the  trust-deed,  keeper  of  the  Register  of  Sasines  for  the 
county  of  Renfrew,  under  a  commission  or  appointment  by 
the  Crown,  and  that  he  drew  and  applied  the  whole  fees  and 
emoluments  for  his  own  behoof,  at  least  since  the  death  of 
his  sister  Helen,  in  1835, — his  brothers  and  sisters  having  and 
claiming,  during  their  respective  lifetime,  some  share  or  in- 
terest in  the  fees  or  emoluments  arising  from  the  said  office.  It 
also  sets  out  a  letter  of  the  22d  July  of  1886,  in  which  the 
pursuer  demands  of  the  defender  an  account  and  payment  of 
what  he  had  received  from  the  office  from  the  period  of  the 
death  of  his  sister,  Helen  Hill.  The  pursuer's  title  is  under  a 
trust-deed  for  creditors,  dated  the  26tfa  of  October  1626.  It 
appears  from  this  statement,  that  at  the  i]ate  of  the  trust-deed 
in  1826,  Robert  Hill  was  entitled  for  Kfe  to  the  office,  but  that 
the  profits  of  it  were,  to  a  great  extent,  if  not  the  whole  of  them, 
applicable  to  other  purposes,  and  that  his  prospects  of  any  con- 
siderable income  from  it  were  expectant  upon  the  decease  of 
his  brothers  and  sisters  in  his  lifetime.  The  first  question,  and 
that  upon  which  the  case  was  decided  below,  is,  whether  the 
trust-deed  included  the  profits;  and  it  is  competent,  in  putting  a 
construction  upon  that  deed,  to  consider  the  circumstances  in 
which  the  defender  and  his  property  were  placed  at  the  date  of 
it.  There  is  not  in  the  deed  any  mention  of  the  office ;  and 
it  is  matter  of  dispute,  whether  the  pursuer  and  the  creditors  of 
Robert  were  aware  that  he  held  it.  It  is  not  very  probable  that 
the  persons  with  whom  he  was  so  Connected  were  ignorant  of 
it,  but  still  there  is  no  proof  that  they  knew  it.  Had  their 
knowledge  of  it  appeared,  it  would  have  been  impossible  for  the 
pursuer  to  contend  that  there  was  any  intention  of  affecting  the 
future  profits  of  the  office  by  this  deed.  The  peculiar  circum- 
stances of  the  property  so  intended  to  be  affected,  would  neces- 
sarily have  called  for,  and  produced  very  special  and  peculiar 
provisions  in  the  deed.  But  still,  although  the  creditors  might 
know  nothing  of  this  property,  and  therefore  have  entertained 
no  intention  respecting  it,  the  terms  of  the  deed  might  have 
been  so  general  and  so  calculated  to  include  it,  as  to  have  been 
binding  upon  the  defender,  if  there  were  no  objection  in  law  to 
his  so  dealing  with  the  future  profits  of  his  office.  In  that  case, 
the  general  intention  of  passing  all  that  the  defender  then  had, 
or  might  at  any  time  become  entitled  to,  if  expressed  in  the 
deed,  would  have  supplied  the  want  of  any  particular  intention 
with  respect  to  the  office  in  question.  Now,  it  is  not  in  dis- 
pute that  the  office  itself,  being  held  under  the  Crown,  and  for 
publie  purposes,  was  not  assignable ;  and  the  question  is,  whe- 
ther the  future  profits  are  included  in  the  terms  of  the  deed ;  for 
whether  the  defender  was  entitled  to  any  part  of  such  profits  in 
possession,  or  was,  as  to  the  whole,  in  expectancy  only  until 
the  death  of  the  survivor  of  his  brothers  and  sisters,  the  whole 
which  could  have  been  the  subject  of  assignment  consisted  of 
profits  thereafter  to  arise,  and  not  any  property  in  possession. 
But  the  terms  of  the  deed  are, — '*  and  in  general,  my  whole  meana 
and  estate,  heritable  and  moveable,  of  whatever  nature  or  de- 
nomination, or  wherever  situated,  presently  belonging  to  me.*' 
If  the  office  had  been  assignable,  it  might  bare  been  included 
in  these  terms, — it  would  have  been  '*  roeana  and  estate  pre- 
sently belonging*'  to  the  author  of  the  deed,  and  of  course,  all 
future  profits  of  the  estate  would  have  passed  as  part  of  it.  But 
as  the  office  did  not  pass,  bow  can  these  words  be  made  appli- 
cable to  profits  thereafter  to  arise  from  the  office,  which,  it  ia 
admitted,  continued  with  the  original  holder  ?  Suppose  there 
bad  been  from  this  general  deacription  some  particular  property 
excepted,  could  it  have  been  contended  that  future  profiu arising 
from  such  property  were  included  ?  The  office  must  be  consi- 
dered as  excepted,  because  it  was  not  by  law  assignable,  which  the 
parties  must  be  supposed  to  have  known.  If  it  were  necessary  to 
resort  to  other  parts  of  the  deed  to  aid  this  construction  of  the 
terms  used  in  describing  the  property  intended  to  be  included 
in  it,  the  particular  enumeration  which  follows  may  roost  pro- 
perly he  used  for  that  purpose.    In  fact,  all  the  trusts  and  pro- 
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▼isioDB  of  the  deed  are  inapplicftble  to  the  future  profits  of  the 
office.  The  trustees  are  to  enter  into  **  immediate  possession 
and  use  of  the  whole  estate  and  arrears  above  conveyed,  and  to 
sell  the  same  ;*'  and  it  contemplates  the  completion  of  the  trust 
within  two  years ;  and  in  speaking  of  future  *'  rents,  prices  and 
produce,"  it  confines  itself  to  '*  rents,  prices  and  produce  of  my 
said  estate  and  effects."  Whereas  the  office,  that  is  the  estate 
which  was  to  produce  the  profits  in  dispute,  is  admitted  not  to 
be  included  in  the  deed,  and  therefore  formed  no  part  of  the 
truster's  "  said  estate  and  effects."  It  seems,  indeed,  to  have 
been  felt  that  there  was  great  difficulty  in  bringing  the  future 
profits  within  the  terms  used ;  but  it  was  said  that  the  deed 
contained  a  provision  for  the  trustees  to  grant  such  further  deeds 
as  might  be  necessary;  which  obligation,  it  was  said,  '*  perfected 
the  general  one,  although  there  was  no  specific  conveyance  of 
the  emoluments  of  the  office."  It  appears  to  me  that  the  pro- 
vision in  question  cannot  have  any  such  effect, — it  is  merely  a 
clause  for  further  assurance  of  what  was  intended  to  be  included 
in  the  prior  grant,  and  was  not  intended  to  affect  any  property 
not  included  in  it.  If  the  description  included  the  profits  in 
question,  no  further  deed  could  carry  it  further;  and  if  the  for- 
mer description  did  not  include  it,  this  provision  has  no  refer- 
ence to  it.  The  further  deed  is  *'  for  the  more  effectually 
carrying  into  execution  the  purposes  of  the  present  trust."  If 
the  only  question  had  been  what  I  have  hitherto  considered,  I 
must  have  adopted  the  opinion  of  Lord  Medwyn,  opposed  as  it 
is  to  the  high  authority  of  Lord  Jeffrey  (the  Lord  Ordinary), 
Lord  Glenlee,  Lord  Justice- Clerk,  and  Lord  Meadowbank ;  and 
finding  upon  this  point  sufficient  ground  for  reversing  the  in- 
terlocutor appealed  from,  the  point  which  I  am  about  to  observe 
upon,  must  not  be  considered  as  the  ground  of  the  judgment  of 
this  House,  which  I  am  the  more  anxious  to  have  understood ; 
because,  as  it  does  not  appear  to  have  been  the  subject  of  consi- 
deration below,  I  should  regret  that  the  decision  of  this  case 
should,  under  those  circumstances,  preclude  discussion  in  Scot- 
land, if  it  should  hereafter  arise,  upon  a  point  as  to  which  this 
House  had  not  had  the  benefit  of  the  judgment  of  the  Court  of 
Session.  The  point  to  which  I  allude,  is  the  legality  of  assign- 
ing the  future  emoluments  of  this  office.  It  is  a  public  office 
granted  by  the  Crown  for  the  benefit  of  the  subject,  to  which, 
or  to  some  other  for  the  same  purposes,  a  large  class  of  the  sub- 
jects of  Scotland  must  resort,  and  are  compelled  to  pay  certain 
sums  for  the  duty  performed,  which  constitute  the  profits  of  it. 
The  parties  resorting  to  this  office  not  only  have  an  interest  in 
the  due  performance  of  those  duties,  but  have  a  right  of  action 
against  the  holder  of  the  office,  if  from  any  neglect  of  his  they 
sustain  damage.  Whether  the  emoluments  exceed  what  may 
be  considered  necessary  for  the  due  performance  of  those  duties, 
and  to  meet  this  responsibility,  cannot  be  matter  of  inquiry  in 
this  suit.  It  must  be  assumed  that  the  public  are  not  taxed 
higher  than  is  necessary  to  secure  to  them  the  due  performance  of 


the  duties  of  the  office,  and  his  responsibility  in  case  of  any  de- 
mand arising  against  him.  What  then  would  be  the  effect  of 
this  deed  if  it  included  the  future  profits  of  the  office  ?  Cer- 
tainly to  deprive  him  of  all  the  profits  of  it,  after  discharging 
the  necessary  expenses ;  for  the  Court  cannot  have  any  right  to 
restrict  the  generality  of  the  terms  used  by  an  implied  excep- 
tion of  what  may  be  necessary  for  the  officer's  subsistence. 
That  such  an  assignment  would  be  held  to  be  illegal  and  void  in 
England,  is  not  the  subject  of  doubt.  No  two  cases  can  be 
more  similar  than  this  case  and  that  of  Palmer  v.  Bate,  in  2d 
Broderip  and  Bingham,  673.  The  cases  there  cited  supersede 
the  necessity  of  my  referring  to  others,  except  that  I  may  men- 
tion  Lord  Eldon's  observations  in  Davis  v,  Duke  of  Marl- 
borough, 79,  as  I  do  not  find  them  referred  to  in  the  former 
ease.  Is  there  then  any  difference  between  the  laws  of  the 
two  countries  upon  this  subject  ?  The  rule  is  established  upon 
principles  of  public  policy  applicable  equally  to  both, — but 
where  is  the  decision  that  establishes  that  all  the  future  profits 
of  an  office  which  cannot  itself  be  assigned,  may  be  transferred 
by  the  holder  of  the  office  to  his  creditors?  Erskine,  in  B.  II. 
t.  12.  §  7,  says,  that  offices  of  trust  conferred  during  pleasure, 
or  for  life  upon  personal  regards,  cannot  be  apprised  or  adjudged ; 
and  in  B.  III.  t.  6,  §  7,  he  says, — the  King's  pensions  are  not 
arrestable,  because  they  are  alimentary  ;  and  indeed  all  salaries 
annexed  to  offices,  in  so  far  as  they  amount  to  no  more  than  a 
reasonable  allowance  for  the  decent  support  of  those  who  are 
named  to  them,  ought,  upon  the  same  ground,  to  be  accounted 
alimentary.  The  principle,  therefore,  upon  which  the  English 
decisions  have  proceeded,  is  to  be  found  in  the  law  of  Scotland, 
as  might  well  be  expected  ;  but  it  happens  that  the  very  case 
now  under  consideration  has  received  a  judicial  decision  by  the 
Court  of  Session.  In  Wilson  v.  Falconer,  on  7lh  of  December 
1759,  reported  in  Morrison,  165,  it  was  decided,  that  the  office 
in  question  was  not  adjudgable  by  creditors,  and  the  effect  of 
the  decision  was  totally  to  repel  the  creditor's  claim.  Loid 
Kaimes  indeed  seems  to  have  thought,  that  an  adjudication  of 
the  emoluments  would  have  been  competent.  The  decision^ 
however,  did  not  recognise  that  declaration ;  and  the  principle 
upon  which  it  was  founded  is  as  applicable  to  the  emoluments  as  to 
the  office  itself.  I  will  not  pursue  this  subject  further,  because 
it  is  not  the  ground  upon  which  I  intend  to  propose  to  the 
House  to  reverse  the  judgment  of  the  Court  below.  What  I 
hav0  said  will,  I  hope,  secure  attention  to  the  point,  if  it  should 
thereafter  arise  for  decision.  I  therefore  move  your  Lordships 
to  reverse  the  interlocutors  appealed  from, — ^to  sustain  the  pre- 
liminary defences,  and  dismiss  the  action,  and  to  find  the  ap|iel- 
lant  (the  defender)  entitled  to  the  expenses  of  the  suit  below. 

Interlocutors  reversed. 

Lord  Jeffrey,   Ordinary^ — Archibald  Grahame,  AppeUamU* 
5o/»citor.— [W.H.D.J 
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CASES  DECIDED  IN  THE  COURT  OF  SESSION,  &c. 


ACCOUNTINO^See  Debtor  and  Creditor,  Ptocena, 

ACQUiESCENCB— See  Friendfy  Society.  Pereonal  Except 
tion, 

ACT  OF  6RACS,  1696— See  Ceteio. 

ACT  OP  SEDBRUNT—See  Process, 

ACT  OF  PARLIAMENT-.See  Statute. 

ADVENTURE— See  Partnership. 

ADVOCATION— See  Process.  Proof. 

ADULTERY— See  Divorce. 

AGENT  AND  CLIENT— Aaditor*B  Report— Objection,  p. 
216. 

CONTRACT— PROOF,  p.  444. 

Responsibility— Reparation — Consequential  Damage — 

Terce — A  widow,  who  had  repudiated  a  postnuptial  contract 
which  she  had  accepted  in  lieu  of  her  legal  clums,  and  been 
served  to  her  terce,  having  brought  an  action  of  damages 
against  agents  whom  her  husband  had  employed,  several  years 
before  his  marriage,  to  infefl  him  in  certain  lands,  because  an 
erasure  in  the  instrument  of  sasine  bad  proved  fatal  to  the  in- 
feftment,  and  so  excluded  the  terce, — the  agents  were  assoil- 
zied, p.  571. 

See  Competition,  Expenses,  Process. 


AGENT  AND  PRINCIPAL— See  Diligence,  Process. 

AGREEMENT— Contract— Construction— In  regard  to  a 
written  agreement,  by  which  a  party  was  bound  to  supply 
certain  commission-agents  **  with  one  puncheon  of  whislcy 
per  week,"  *'  the  same  to  be  delivered  free  at  D.,  in  puncheons, 
hogsheads  and  half-hogsheads :  it  being  understood  that  not 
more  than  one  half-hogshead  per  weeic  shall  be  required" — 
Held  that  the  true  construction  was,  that  the  obligant  was 
bound  to  deliver  the  whisky  at  the  rate  of  one  puncheon  per 
week,  p.  419. 

ALIMENT— Parent  and  Child— Filiation— Bastard— Semi- 
plena  Probatio — Proof— Evidence  held  insufficient  to  consti- 
tute a  semiplena  prolnUio,  p.  390. 

.  Pupil— Where  a  pupil,  seven  years  of  age,  had  a  free 

income  of  about  £490,  arising  from  the  interest  of  money  left 
him  by  his  father,  who  bad  lived  in  a  comparatively  humble 
station,  the  sum  of  £150  yearly  was  awarded  to  his  mother 
as  his  aliment  during  pupiUarity,  p.  258. 

See  Cessio,  Parent  and  Child.  Parish,  Poor,  Prtscrip' 


tion. 


ANNUITY- See  Husband  and  Wife.  Parent  and  ChUd. 

ANNUITY-BOND— See  Bankrupt  Act,  2  ami  3  Viet,  c.  41, 
§40. 

APPEAL-^See  Bankrupt  Act,  2 and  3  Vict,  c,  41,  §  54.  Pro- 
cess. 

ARBITRATION— Decree-Arbitral— An  attempted  reduction 
of  a  decree»arbitral,  as  ambiguous  and  uUra  vires  compromissi, 
repelled,  p.  446. 

-  Judicial  Beference-^Proeess — Observed  by  a  otajority 
of  the  Court,  that  the  award  of  a  judicial  referee  has  the 
privileges  of  a  decree-arbitral^  and  cannot  be  opened  np  on  the 
ground  of  error,  p.  57. 

Reduction — Circumstances  in  which,  where  there  was  a 


written  reference  to  two  valuators,  an  award  by  an  oversraan 
appointed  by  the  referees  was  opened  np :  the  material  objec- 
tions being,  1st,  that  the  referees,  and  then  the  oversman,  acted 
witboiit  hearing  parties  i  and,  2dg  that  there  wis  not  Itgal 


evidence  of  the  appointment  of  the  oversman,  or  consent  of 

parties  to  his  nomination,  p.  551. 
ARRESTMENT— See  Bankrupt.  Diligence.  Process.  SMall- 

Debt  Act. 
ASSESSMENT— See  Process. 
ASSIGNATION— See  BofiArvpr.  Sill  of  Exchange  Catholic. 

Creditor.  Landlord  and  Tenant.  Settlement. 
AUGMENTATIONS  OF  STIPEND:— 

CARLUKE,  Presbytery  of  Lanark,  p.  27. 

DURRISDEER,  Presbytery  of  Penpont,  p.  281. 

KIRKMICHAEL  and  GARRELL,  Presbytery  of  Lochtoo- 
ben,  p.  423. 

LANGHOLM,  Presbytery  of  Langholm,  p.  258. 

LESMAHAGOW,  Presbytery  of  Lanark,  p.  192. 

NIGG.  Presbytery  of  Tain,  p.  258. 

TWBEDSMUIR,  Presbytery  of  Peebles,  p.  73. 

B 

BANK— See  Bankrupt.  Stamp  Act,  55  Geo.  III.  e.  184. 

BANKRUPT— Act,  2  and  3  VICT,  c  41,  §  40— Annuity- 
Bond — Valuation — The  widow  of  a  bankrupt  applied  to  the 
Sheriff  to  value  an  annuity  provided  to  her  by  her  husband, 
in  an  annuity- bond.  Objections  being  stated  to  the  validity 
of  the  bond,  the  Sheriff  found  that  '*  thereby  she  had  ac- 
quired right  to  an  annuity  of  "  and  valued  the  same  at 
—  The  Court  recalled  the  former  finding,  but  adhered 
to  the  valuation,  p.  320. 

2  and  3  VICT.  c.  41,  §  54— Sequestration— Trustee 

Review — Appeal — A  competitor  for  the  office  of  trustee  on 

a  sequestrated  estate  lodged  with  the  Sheriff- clerk  a  notice 
of  appeal  against  the  deliverance  pronounced  on  the  same 
day  by  the  Sheriff-substitute,  and,  three  days  thereafter, 
lodged  a  bond  of  caution  subscribed  by  himself  and  cautioner 
—■Held  that  the  appeal  was  incompetent,  p.  66. 

§  4— Deceased  Debtor,  p.  215. 

Dividend— Trustee,  Liability  of— Held  that  no  part  of 


the  expenses  incurred  by  the  trustee  and  the  general  body 
of  creditors  In  unsuccessfully  litigating  a  claim,  can  be  charged 
or  allocated  so  as  to  affect  that  claim ;  and  that  the  trustee, 
having  once  had  sufficient  funds  to  answer  the  claim,  is 
liable,  first  as  trustee,  and  then  if  necessary  personally  for  iu 
amount,  p.  33. 

Reduction— Statute  1696,  c  5— An  heritable  bond  by 


a  party  within  sixty  days  of  bankruptcy,  in  favour  of  a  creditor 
who  had  made  prior  advances  on  the  ftith  of  the  security 
being  granted,  not  struck  at  by  the  Act  1696,  c.  5,  p.  584. 
Sale— Rejection  on  Insolvency— A  porty,  considering 


himself  insolvent,  refused  to  receive  a  quantity  of  goods,  and 
sent  them  back  to  the  carrier's  quarters.  Thereafter  be  di- 
rected them  to  be  taken  to  C  and  D,  to  be  kept  by  them  for 
behoof  of  the  vendors ;  but  some  of  his  creditors  complaining, 
he  ordered  C  and  D  to  send  them  to  his  own  premises — 
Held,  in  the  circumstances,  that  the  rejection  was  final,  and 
could  not  be  recalled,  p.  202. 

Sequestration- Competition — Bank— Mandate — Letter 


of  Credit — In  a  competition  between  the  trustee  of  a  seques- 
trated bankrupt  and  a  bank,  for  the  proceeds  of  a  letter  of 
credit,  "  payiiile  after  the  7th"  by  another  bonk,- the  bank 
having  cashed  the  letter  on  the  2d,  on  the  holder's  indorsa- 
tion, and  the  sequestration  having  been  awarded  on  the  6th — 
The  book  was  preferred,  p.  194. 
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BANKRUPT— Sequestration— Composition— .  Observed,  That 
after  a  coropositioti  has  been  carried  through  on  the  understand- 
ing that  the  debts  were  justly  ranked,  ihe  bankrupt  is  not 
entitled  to  impugn  the  ranking  on  grounds  which  must  have 
been  known  to  him  when  the  ranking  was  made,  p.  52. 

Sequestration — Act   1621 — Landlord  and   Tenant — A 

landlord,  five  years  previous  to  his  bankruptcy,  authoriaed  his 
factor  to  give  his  tenants  a  deduction  of  twenty  per  cent,  for 
the  bygone  year,  and  to  acquaint  them  that  the  'deduction 
would  be  continued  during  thecurrency  of  their  leases — Found 
that  the  abatement  of  rent  was  in  the  fair  and  bona  Jide 
administration  of  the  estate  at  the  time,  and  could  not  be 
objected  to  by  the  trustee  of  the  landlord  under  his  seques- 
tration, p.  89. 

Sequestration — Statute  1  and  2  Vict.  c.  41— Diligence 


— Arrestment — Assignation — Competition — In  a  procetis  of 
multiplepoinding,  the  trustee  in  the  sequestration  of  a  de- 
ceased debtor  preferred  to  a  creditor  who  had  used  atresC- 
ment,  and  obtained  an  assignation  in  security  in  the  debtor's 
lifetime,  p.  128. 

Sequestration — Statute  2  and  3  Vict.  c.  41— Composi- 


tion— Offer,  Notice  of — The  cautioners  proposed  by  a  bankrupt 
as  security  for  a  composition,  which  the  creditors  had  agreed  to 
accept  at  a  meeting  duly  called  for  that  purpose,  declined  to  sign 
the  bond  of  caution.  Thereafter  the  bankrupt  proposed  an  in- 
dividual cautioner,  of  whom  the  creditors,  at  a  meeting  called 
only  by  advertisement,  approved — Held  that,  in  terms  of  the 
113th  section  of  the  Statute,  this  second  meeting  ought  to 
have  been  called  by  letter  as  well  as  by  advertisement,  and 
that  the  omission  to  do  so  was  fat«i  to  the  composition-con- 
tract, p.  389. 

Sequestration — Statute  2  and  3  Vict.  c.  41,  §  5  and  7 — A 


native  of  Scotland,  who  was  a  partner  of  a  foreign  company, 
received  a  charge  for  a  company  debt,  and  retired  within  the 
Sanctuary.  After  the  lapse  of  sixty  dnys,  a  petition  for  seques- 
tration of  his  estates  was  presented  by  his  creditors,  but  with- 
out his  own  consent — Held  that,  not  having  had  a  dwelling- 
house  or  place  of  business  in  Scotland  within  a  year  before  the 
date  of  presenting  the  petition,  he  was  not  liable  to  be  seques- 
trated, p.  107. 

Sequestration — Trustee,  Claims  to  Vote  for — 1.  Where 


separate  sequestrations  were  awarded  of  two  firms  carrying  on 
business  at  different  places,  but  in  both  of  which  the  same  indi- 
vidual was  sole  partner — Held  that  but  one  and  the  same  estate 
Mras  to  be  disposed  of  in  their  sequestration.  2.  Held  unneces- 
sary, under  the  new  Bankrupt  Act,  that  the  accounts  of  credi- 
tors claiming  to  vote  should  be  signed.  3.  Acknowledgment  of 
debt  by  the  bankrupt  on  the  eve  of  bankruptcy,  and  sworn  to 
by  creditors,  not  sustained  as  a  good  title  to  vote  in  the  elec- 
tion of  trustee,  p.  587. 

Sequestration — Trustee,  Liability  of — Interest—  A  trus- 


tee on  a  sequestrated  estate,  who  had  been  found  liable  first 
as  trustee,  and  then,  if  necessary,  personally,  in  a  principal 
sum,  found  further  liable  in  bank  interest  on  the  sum,  but 
DOt  in  interest  annually  accumulated,  p.  393. 

Statute  1  and  2  Vict.  c.  110 — Assignee,  Judicial — Real 


Estate,  Vesting  of — Held  that  the  vesting  order  in  Act,  1 
and  2  Vict  c.  110,  comprehends  the  real  estate  of  the  bank- 
rupt  situated  in  Scotland,  and,  being  registered  in  the  General 
Register  of  Seisins,  excludes  an  action  of  adjudication  at  the 
instance  of  a  creditor  competing  with  the  judicial  assignee, 
p.  332. 
Statute  2  and  3  Vict.  c.  41 — Clause — Construction — 


Found  that  the  estates  to  which  a  deceased  debtor  had  right, 
were  sufficiently  vested  in  a  trustee  under  the  Bankrupt  Sta- 
tute, by  the  act  and  warrant  of  confirmation,  to  enable  him  to 
grant  a  disposition  to  a  purchaser,  p.  425. 

Statute,  2  and  3  Vict.  c.  51— Affidavit— Construction 


— Clause — Citation — Prescription — Where  a  creditor  applied 
for  sequestration  of  the  estate  of  a  deceased  debtor,  and  in  the 
affidavit  set  forth  his  debt  as  due  by  various  accounts,  and  that 
*'  the  estates  of  the  said"  X  '*  is  still  justly  indebted  and  owing 
to  this  deponent  the  foresaid  sum,"  "  together  also  with  in- 
terest, being  the  aggregate  amount  of  principal  sums  due  to 
the  deponent,  as  contained  in  the  said  account-current,"  "  and 
that  no  part  of  the  said  debt  has  been  paid,  or  cooipeDsated, 


or  extinguished  in  any  manner  of  way,  and  ikatthe  deponent 
holds  no  security  for  the  same,  or  any  part  thereof,  except  the 
several  vouchers  of  debt  enumerated  and  set  forth  in  the  fore' 
said  inventory" — Held  that  that  was  not  a  proper  compliance 
with  the  9tb  section  of  the  bankrupt  Statute, —  Questions 
raised,  whether  a  sequestration  sleeps? — as  to  citing  the  next 
of  kin  besides  the  heir,  and  how  obviated  ?  and  as  to  the  effect 
of  prescription  alleged  to  arise  on  the  debt  set  forth  in  ilie 
affidavit  ?  p.  588. 

BANKRUPT— See  Debtor  and  Creditor,  ProeesM,  Sale. 

BASTARD— Spc  Aliment  of.  Parent  and  Child.  Prescription, 

BILL-CHAxMBER— See  Process. 

BILL  OF  EXCEPTIONS— See  Jury  Cause. 

BILL  OF  EXCHANGE— A  competition  between  the  drawer 
and  acceptor  of  a  bill  for  possession  of  the  document,  after 
payment  by  the  acceptor,  partly  out  of  his  own  funds,  and 
partly  out  of  a  composition  obtained  from  other  bills  ranked  on 
the  drawer's  estate — debided  in  favour  of  the  acceptor,  p.  52. 

r-.  Blank  Stamp — Notice — A  party  signing  and  delivering 

a  bl:ink  bill  becomes  responsible,  as  acceptor,  for  any  amount 
that  the  stamp  will  cover,  and  is  not  entitled  to  notice  either 
of  the  amount  for  which  it  has  been  filled  up,  or  of  its  not 
having  been  duly  retired,  p.  67. 

Indoi  sation — Assignation —  Obligation  —  Stamp —  The 


drawer  of  a  bill  of  exchange  discounted  it  at  a  bank,  and 
thereafter  retired  it  with  the  proceeds  of  another  bill  discount- 
ed by  the  bank.  He  afterwards  transferred  it  to  the  bank 
agent,  with  an  acknowledgment  indorsed  upon  it  that  it 
had  been  retired  with  the  funds  of  the  bank  agent,  for 
repayment  of  which  he,  the  drawer,  bound  himself  with 
the  acceptor.  In  an  action  by  the  bank  agent  against  the 
acceptor — Held  that  this  was  not  an  indorsation  to  the 
bank  agent,  but  a  separate  obligation,  which,  Is^,  was  not 
binding  on  the  acceptor,  in  respect  he  was  not  proved  to  have 
authorised  the  drawer  to  grant  it ;  2d,  was  nor,  as  an  obliga- 
tion,  receivable  in  evidence,  or  actionable,  in  respect  of  not 
being  duly  stamped ;  3cf,  not  being  a  document  in  re  merea- 
tofia,  could  not  prove  its  own  date ;  and  4th,  could  not  be 
regarded,  and  was  not  libelled,  as  an  assignation,  oor  stamped 
as  such,  p.  534. 

Indorsation —  Designation —  Alteration  —  Suspension — 


A  bill  was  indorsed  by  several  parties,  and  when  it  passed 
out  of  the  hands  of  the  last  indorser,  no  designation  was  at- 
tached to  his  own  signature  or  to  those  of  the  prior  obtigant*. 
A  charge  given  by  the  holder  to  the  last  indorser  was  hroaght 
under  suspension,  on  the  ground  that  the  designations  subse- 
quently given  to  some  of  the  prior  indoraers  were  erroneous 
—The  Court  repelled  the  reasons  of  suspension,  and  found  the 
letters  orderly  proceeded,  p.  25. 

Proof— Circumstances  held  sufficient  to  prove  that  a  bill. 


bearing  to  be  for  rent  of  grass-parks,  was  granted  for  the  ac- 
commodation of  the  drawer,  deceased. —  Observed^  That  ver- 
bal statements  made  by  the  drawer  to  the  bank  agent  and  to 
his  own  trustees,  acknowledging  that  the  bill  was  for  bis  ac- 
commodation, were  irrelevant  and  inadmissible,  p.  37. 

Suspension — At  a  roup  of  certain  tolls  of  several  lines 


of  road,  managed  under  different  Acts  of  Barliament,  a  party 
took  the  lease  of  one  of  the  bars,  and  granted  bis  bill  for  the 
rent.  On  the  averment  that  he  had  taken  the  lease  on  the 
supposition  that  the  tolls  on  the  different  lines  were  managed 
together,  and  for  joint  behoof,  and  that  nothing  would  be 
done  by  the  trustees  on  the  one  line  to  affect  the  traffic  on 
the  other,  but  that  the  understanding  had  been  broken  through 
by  the  trustees,  who  had  injured  his  bar  by  taking  compoaitioas 
and  lower  tolls  on  one  of  the  lines, — ^he  prayed  for  auapenaioa 
of  a  charge  on  the  bill,  and  for  interdict  against  the  trustees 
taking  compositions  or  lower  tolls — Note  refused,  in  reaped 
the  Road  Acts  were  distinct  and  separate  in  their  provisions, 
and  that  the  one  set  of  trustees  had  no  control  over  the  maa- 
agement  of  the  others,  p.  523. 

Suspension — Cessio — A  suspension  was  presented. 


without  caution  or  consignation,  of  a  charge  on  a  bill  by  an 
obligant  therein,  inter  alia,  on  the  ground  that  until  the  funds 
and  effects  conveyed  to  the  trustee  under  a  decree  of  cessio. 
obtained  by  him  after  the  date  of  the  bill  and  the  period  df 
payment,  were  exhausted,  to  which  process  the  cbai^gers  were 
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parties,  they  were  not  entitled  to  use  diligence  to  attach  any 
funds  and  effects  now  belonging  to  bim — The  Court  remitted 
to  the  Lord  Ordinary  to  refuse  the  note,  on  the  ground,  prin- 
cipally, that  the  chargers  disclaimed  any  intention  of  using 
personal  diligence,  and  explained,  that  it  was  with  the  view 
to  sequestration  of  the  suspender  under  the  Bankrupt  Sta- 
ture, p.  421. 

BILL  OF  EXCHANGE— Vitiation— Process— Proof— Re- 
duction of  a  bill  having  been  brought  on  the  ground  that  the 
date  was  vitiated  or  erased,  the  Lord  Ordinary  found  that  one 
fii,'ure  in  the  date  was  erased,  but  that  it  was  competent  for 
the  defender  to  prove,  prout  de  jure,  that  the  erasure  was 
made  prior  to  the  issue  and  discount  of  the  document ;  and 
afterwards,  on  a  proof,  found  that  the  proof  was  affirmative 
of  the  question  of  fact  remitted  to  probation. — The  Court,  on 
a  reclaiming  note,  reduced,  decerned  and  declared  in  terms  of 
tlie  libfcl,  iu  respect  the  defender  had  failed  to  prove  that  the 
viiianon  on  tbc  bill  was  made  with,  the  knowledge  or  consent 
of  all  parties  thereto,  p.  444. 

— > See  Debtor  and  Creditor.  DepoaiU  Prescription,  Process, 

BONA  FIDE  POSSESSOR— Circumstances  in  which  the 
purchasers  of  an  entailed  estate,  afterwards  evicted  from  them, 
were  found  entitled,  under  deduction  of  the  annual  payments 
affecting  the  estate,  to  appropriate  the  rents  as  bona  fide  pos- 
sessors, up  to  the  date  when  the  decree  of  eviction  was  af- 
iiimed  by  the  House  of  Lords,  p.  492. 

BRIEVES.  ADVOCATION  OF— See  5err«ce. 

BL'RGii — Customs — The  petty  customs  levied  by  a  corpora- 
tion under  their  charter,  '*  for  the  public  good  of  the  burgh," 
are  not  liable  to  be  attached  by  creditors,  p.  11. 

Disfranchisement — Managers,  Appointment  of,  p.  177. 

MANAGERS  OF— Lease— Statute  3  Geo.  IV.  c.  91 

— The  managers  of  a  disfranchised  burgh  are  bound,  in  Ibt- 
ting  the  burgh  property,  and  in  all  their  other  proceedings, 
to  cor.furm  themselves  to  the  rules  and  regulations  that  would 
be  binding  on  the  magistrates  and  councillors,  p.  263. 

Road— Police  Act,  7  Will.  IV.  c.  32— Held,  that  under 


the  Edinburgh  Police  Act,  the  Sheiiff  or  Dean  of  Guild  has 
a  judicial  power  to  determine  the  situations  in  which  foot- 
pavements  are  required,  p.  548. 

See  Jurisdiction,    Obligation,    Process,   Superior  and 


Vassal. 
BURSARIES- See  Mortification. 

c 

CASH-ACCOUNT— See  Caution,  Diligence, 

CATHOLIC  CREDlTORr-Herilable  Security— Assignation 
— Payment — A  creditor  made  a  loan  to  a  widow  on  an  as- 
s=))'nation  by  her  of  her  liferent  interest  in  an  heritable  sub- 
ject vested  in  family  trustees.  He  then  made  another  ad- 
vance to  the  trustees  themselves  on  an  heritable  bond,  with 
a  power  of  sale,  over  the  same  subject,  to  which  the  widow 
was  a  direct  party,  as  the  holder  of  the  liferent.  The  creditor 
having  proposed  to  sell,  the  widow  tendered  payment  of  the 
second  advance  by  her  son-in-law,  one  of  the  beneficiaries 
nnder  the  trust,  and  insisted  on  an  assignation  to  the  bond — 
Held  that  the  creditor  was  not  bound  to  grant  the  assignation, 
to  the  prejudice  of  his  first  security,  p.  255.^ 

• See  Ranking  and  Sale,   TVusi, 

CAUTION— Prescription,  Septennial— Statute  1695,  e.  5— 
A  B,  by  his  daughter's  marriage-contract,  conveyed  certain 
heritable  properties  in  name  of  tocher,  in  favour  of  certain 
trustees.  Having  failed  to  fulfil  his  obligation,  an  action  at 
the  instance  of  the  trustees  was  raised  against  him,  and  inhi- 
bition used  on  the  dependence.  Sequestration  supervened ; 
and  the  cautioners  for  payment  of  his  composition,  in  con- 
sideration of  the  action  and  inhibition  being  discharged,  be- 
came bound  with  bim  for  the  sum  of  £1830  Sterling  as 
an  equivalent  for  the  value  of  the  properties  conveyed  in 
the  contract,  binding  themselves  "as  cautioners,  sureties,  and 
full  debtors  with  and  for  the  said  A  B,**  **  the  said  principal 
sum"  being  "  payable  within  seven  years  after  the  term  of 
Miirtinmas  1808,  and  at  farthest,  on  the  term  of  Martinmas 
1815."  Nd  demand  for  payment  having  been  made  until 
1527 — found  that  the  cautionary  obligation  was  extinguished 
by  the  septennial  prescription,  p.  58. 


CAUTION— Relief— Ohligatton-Casb- Account— Aei  inter- 
vetUus^-A  letter  of  relief,  addressed  to  a  cautioner  in  a  cash- 
account,  enforced  for  all  the  sums  paid  by  bim  nnder  his 
cautionary  obligation, — the  letter  having  been  dated  the  28th 
January,  and  the  bond  of  credit,  though  signed  by  him  on  the 
same  day,  not  having  been  signed  by  the  other  cautioner  till 
the  5th,  nor  operated  upon  till  the  6th  of  February,  p.  173. 

See  Diligence,  Process. 

CESSIO— Act  of  Grace,  1696— Aliment— A  party  found  en- 
titled to  cessio,  on  condition  of  assigning  £5  of  his  wages  for 
behoof  of  his  creditors,  having  refused  to  make  the  assignation, 
was  incarcerated  on  the  wairant  under  which  be  petitioned. 
An  application  thereafter  for  aliment  under  the  Act  of  Grace, 
or  alternatively  for  liberation,  refused,  p.  335. 

See  Bill  of  Exchange.  Process, 

CHARGE— See  Diligence, 

CHURCH— Jurisdiction — On  the  application  of  the  majority 
of  a  presbytery  deposed  by  the  General  Assembly,  but  re- 
poned  by  the  Court  of  Session — Interdict  granted  to  prohibit 
the  members  chosen  by  the  minority  of  the  Presbytery  from 
sitting  in  the  General  Assembly,  p.  415. 

Manse — Statute  1663,  c.  21 — Where  a  manse  has  once 

existed,  the  repair  or  rebuilding  of  it  fulls  under  the  second 
branch  of  the  Statute  1663,  to  which  the  restriction  of  the 
expense  to  £1000  Scots  does  not  apply,  p.  7. 

Patronage — Jurisdiction — Process — Certain  par isbioneri 


having  complained  that  a  majority  of  the  presbytery  of  the 
bounds  had  inducted  a  minister  into  the  parish  in  violation  of 
the  Act  on  Calls,  in  disregard  of  a  tender  of  special  objec- 
tions, and  pending  appeals  to  the  higher  church  courts,  the 
Commission  of  the  General  Assembly  interdicted  the  pre- 
sentee from  offictniing,  and  authorised  the  members  of  pres- 
bytery, not  complained  of,  to  provide  for  the  ministration  of 
the  word  and  sacraments  in  the  parish — A  note  of  suspension 
of  this  sentence  passed,  and  interdict  against  the  execution  of 
it  granted  by  the  Couct  of  Session,  p.  347. 

Patronage — Vacant  Stipend— Statutes,  1592,  c.  117, 


and  54  Geo.  HI.  c.  169  (Mitiisters*  Widows'  Fund)— Where 
a  presbytery  had  rejected  a  presentee  on  the  veto,  and  re- 
fused to  proceed  with  his  trials  after  it  bad  been  found  that 
they  were  still  bound  to  do  so — Held  that,  subsequently  to  the 
date  of  the  citation  in  an  action  of  declarator  directed  against 
all  having  interest,  the  stipend  falling  due  during  the  life  of 
the  presentee  belonged  not  to  the  trustees  for  the  Ministers' 
Widows'  Fund,  but  to  the  patron,  p.  597. 

Quoad  Sacra  Ministers— Jurisdiction — Interdict — A 


presbytery  having  resolved  to  serve  one  of  their  members 
with  a  libel — Interdict,  prohibiting  the  Presbytery  from  pro- 
ceeding in  the  matter,  granted,  on  the  ground  that  one  of  the 
alleged  members  of  presbytery  was  a  quoad  sacra  minister, 
p.  414. 

CITATION— See  Bankrupt  Statute,  Process, 

COAL  AND  LIMESTONE,  RESERVATION  OF— See 
Superior  and  Vassal, 

COMMISSION  AND  DILIGENCE— See  Process,   Service. 

COMMON— See  Property, 

COMMONTY— See  Parish, 

COMPENSATION— Retention— Concttrncs  debiti  et  crediti 
— A  copartnery  were  found  liable  in  a  sum  of  money  to  X,  a 
creditor,  who  had  previously  executed  a  trust-deed  for  be- 
hoof of  creditors.  Thereafter,  one  of  the  partners,  when  the 
firm  ivas  dissolved,  acquired  right  by  assignation  to  a  debt 
due  by  X,  and  attached  the  same  by  arrestment  in  the  hands 
of  the  company,  and  of  the  individuals  who  bad  constituted 
the  firm.  In  a  competition  for  the  company  debt  between  this 
partner  and  X's  trustee — Circumstances  in  which  held  that 
the  partner  was  preferable  to  the  trustee :  the  main  ground 
being,  that  the  trust-deed  merely  conveyed  the  truster's  beri* 
tage  as  a  fund  of  payment  to  his  creditors,  p.  403. 

See  Landlord  and  Tenant, 

COMPETENT  AND  OMITTED— Cirenmitances  in  which 
a  party,  who,  as  a  residuary  legatee,  was  decerned  to  pay  a 
sum  of  money  nominatim  to  the  parties  claiming  it,  against 
whose  title  a  valid  objection  vrassaid  to  exist,  and  the  decree 
was  allowed  to  go  out  and  be  extracted  in  their  name,  was 
held  not  entitled  thereafter  to  urge  the  objection,  to  the  effect 


IT 
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of  compelling  them,  or  those  through  whom  they  cUimed,  to 
make  up  a  title  by  confirmatioD,  which,  it  was  alleged,  was 
necessary  to  cure  the  defect,  p.  403. 

COMP£TiTION_Diligence_Preference  of  Ancestor's  Cre- 
ditors—Statute 1661,  c.  24 — A  creditor  of  a  party  deceased 
having  constituted  his  debt  by  decree,  and  attached  the  estate 
of  his  debtor  within  three  years  from  the  period  of  his  death 
— Held  that  a  bond  granted  by  the  heir  of  the  debtor  within 
year  and  day  of  his  death,  was  reducible  under  the  Act  1661, 
c.  24,  although  averred  to  have  been  granted  for  the  purpose 
of  paying  debts  due  by  the  ancestor,  p.  284. 

Statute  1661~Inhibition-.Agent  and  Client— Writer's 

Hypothec — Held,  1.  That  inhibition  is  not  a  sufficient  dili- 
gence to  establish  a  preference  under  the  Act  1661 :  2.  That 
a  writer's  hypothec  is  not  struck  at  by  an  inhibition,  though 
used  previous  to  it,  p.  101. 

•See  Bankrupt.  Diligence.  Huthand  and  Wife,  Proceu. 


COMPOSITION^See  Bankrupt.  Superior  and  VaaeaL 

CONFIDENTIALITY— See  Proceu. 

CONSIGNATION— See  Process. 

CONSUETUDE— See  Process. 

CONTRACT-.Arbitration-- Submission— Railway  Statute  6 
and  7  Gul.  IV. — Construction — A  proprietor  of  land  through 
which  a  railway  passed,  entered  into  an  agreement  and  sub- 
mission, by  which  he  allowed  the  company  to  take  posses- 
sion of  the  ground  prior  to  the  ascertainment  of  its  value, 
and  stipulated  that  that  point  should  be  ascertained  by 
arbiters,  with  power  to  name  the  time  from  which  interest 
was  to  run  on  the  price  and  daauge  when  fixed.  The  com- 
pany entered  to  possession  under  the  agreement,  but  the  sub- 
mission fell  from  failure  to  prorogate.  A  jury  having  been 
summoned  under  the  Statute  to  £bi  the  value  and  damage, 
assessed  the  price  of  the  land  at  a  greater  sum  than  the  com- 
pany offered  both  for  value  and  damage,  but  found  nothing 
for  damage — Held  that  the  claims  of  the  parties  fell  to  be  re- 
gulated, not  by  the  Statute,  but  by  the  original  agreement ; 
and  that  the  company  having  entered  to  possession  at  Martin- 
mas 1837,  were  bound  in  payment  of  interest  on  the  sum  in 
the  verdict  from  that  date,  p.  622. 

See  Agent  and  Client.    Agreement.    Obligation,   Part* 

nership.  Proof. 

ANTENUPTIAL— See  As^ofidaiu/  Wife,  BREACH  OF 

—See  Superior  and  Vassal.  MUTUAL— See  Obligation. 

CORPORATION— See  Exclusive  PnvUege.  Title  and  Inte- 
rest  to  Sue. 

CULPA  LATA— See  Trust. 

D 

PAMAGES— See  Agent  and  Client.  Jurg  Cause.  Process. 
Reparation.  Sale.  Su^tension. 

t)EAN  OF  GUILD— See  Jurisdiction. 

DEBITUR  NON  PR^SUMITUR  DONARE— See  Proof. 

DEBTOR  AND  CREDITOR— Account— Submission— Cir- 
cumstances in  which  a  clerk  to  a  submission  obtained  full  pay- 
ment of  his  account  out  of  a  fund  consigned  by  one  only  of 
the  submitters,  p.  533. 

—  Donation — Bankrupt— Bill  of  Exchange — A  party,  after 

being  discharged  on  a  composition-contract,  granted  to  one 
of  his  creditors,  who  had  not  claimed  in  the  sequestration,  a 
bill  for  the  full  amount  of  his  debt.  Suspension  of  a  charge 
on  this  bill  refused,  in  the  absence  of  any  averment  that  it 
had  been  obtained  from  the  grantor  through  fraud  or  concus- 
sion, p.  455. 

DECREE— See  Process.  ARBITRAL— See  ilr6i/ra<io}i.  IN 
ABSENCE— See  Process. 

DELECTUS  PERSONiB— See  Obligation. 

DEPOSIT— RestituUon— Bill  of  Exchange— A  bill  deposited 
in  a  bank  having  been  inadvertently  delivered  to  a  third  party 
who  had  a  partial  interest  in  it — Held  that  the  bank  were 
bound  to  restore  the  bill  to  the  depositor,  or  pay  the  full 
amount  of  the  proceeds,  without  deducting  the  partial  interest 
of  the  third  party,  p.  514. 

DILIGENCE— Arrestment— Title  and  Interest  to  Object- 
Circumstances  in  which  held,  that  the  manager  of  a  public 
company,  in  whose  hands  an  arrestment  had  been  used,  which 
was  alleged  to  be  ex  facie  unwarranted  and  informal,  was 


found  entitled  to  resist  the  delivery  of  certain  goods  thereby 
attached,  until  the  issue  of  a  process  which  would  determine 
the  question  as  to  the  competency  and  validity  of  the  dili- 
gence, p.  398. 

DILIGENCE— Charge—Caotion— Relief— Cash-Credit— A 
cash-credit  bond  was  signed  by  three  co-obligants,  to  be  ope- 
rated upon  by  two  of  them  as  a  company.  Under  a  previous  ar- 
rangement, the  first  sums  drawn  under  Uie  bond  were  employed 
in  paying  a  private  debt  due  by  one  of  the  partners  to  his  faihtr, 
the  third  co-obligant — In  these  drcnmstanoes,  held  that  the 
third  co-obligant,  who  had  paid  up  the  bond  and  obtained  an 
assignation  to  it,  was  not  entitled  to  give  a  charge  upon  it  to 
the  other  partner,  p.  564. 

■  Charge — Process— A  warrant  to  charge  in  name  of  a 

company,  and  the  individual  partners,  is  not  sufficient  to  sus- 
tain a  charge  in  name  of  the  individuals  only,  without  any 
mention  of  the  company,  p.  22. 

Execution — Cbai^;e— The  charge  given  bearing  to  be  by 


virtue  "  of  an  extract-registered  protested  note  or  bill  of  ex- 
change," Question^  Whether  the  inaccuracy  was  such  as  to 
make  the  charge  inept  ?  p.  12. 

Legal — Partnership-^Foreign — A  bill  drawn  by  a  foreign 


firm  upon  a  firm  in  London,  consisting  of  the  same  iodividuals, 
was  dishonoured — A  charge  given  upon  the  bill  to  odc  of  the 
partners  who  had  been  found  in  Scotland,  held  to  be  cob- 
petent ;  and  a  note  of  suspension,  presented  without  caution 
or  connignation,  refused,  p.  107. 

Mandate,  Implied — Competition— The  agents  of  a  pro- 


prietor who  had  become  insolvent  continued,  after  mrrestment 
of  the  rents  by  certain  creditors,  to  make  disbursements  on 
the  property,  including  payments  of  feu-duty,  poora'-ratcsand 
insurance,  and  took  the  receipts  as  for  behoof  of  the  proprietor. 
In  a  competition  between  the  agents,  claiming  the  amount  of 
these  disbursements,  and  the  arresters^the  arresters  were 
preferred,  p.  98. 

Reparation — Guarantee — Agent  and  Principal — Lis- 


bility — A  creditor  having  obtained  decree  and  diligence  agvnst 
his  debtor  for  the  sum  of  £102.  6.  9|.,  the  agents  of  the 
debtor  wrote  saying — '*  We  have  now  received  authority  to 
offer  you,  for  an  assignment  of  the  debt  and  diligence,  the  sum 
of  £85,"  which  was  accepted  of.  Eighteen  days  thereafter, 
the  agents  wrote,  ststing  that  the  party  expected  to  make  the 
advance  had  found  it  impossible  to  give  the  money—Held  that 
the  agents  were  personally  liable  to  implement  tlie  offer  whidi 
they  had  made,  p.  265. 

See  Bankrupt.   Competition.  Process.  Public  Officer. 


DISCHARGE— See  Competent  and  Omitted. 
DISPOSITION— See  Propertg. 
DIVORCE— ADULTERY,  p.  233. 

See  Husband  and  Wife. 

DOMICILE— See  Proceu. 

DONATIO— See  Husband  and  Wife.  Debtor  mnd  CredUor. 

£ 

ENTAIL— Act  of  Pariiament,  Sale  of  Entailed  Lands,  and 
Application  of  the  Price,  under — Clauses  in  a  private  Act  of 
Parliament  held  to  import,  that  the  heir  of  entail  in  posses- 
sion was  not  entitled  to  receive  the  interest  of  the  money 
arising  from  the  sale  of  certain  parts  of  the  entailed  estate  as 
a  surrogatum  for  the  rents,  until  the  prices  of  the  lands  pur- 
chased equalled  those  of  the  lands  sold,  exclusive  of  tlie  ex- 
penses, p.  193. 

■  A  clause  irritating  "  all  the  debts  and  deeda**  of  the 

heirs  of  entail,  and  also  *'  all  adjudications  or  other  legal  dili- 
gence" used  upon  the  same,  found  to  be  an  efiectusd  irritaocy, 
p.  527. 

.^-^—  Construction — The  maker  of  an  entail  called  to  the 


cession  a  number  of  substitutes,  reserving  to  himself  the  power 
to  alter  the  succession,  except  as  to  the  first  five  aubsdrutioBs; 
as  to  which  the  said  order  of  succession  was  declared  multer- 
able  by  himself,  or  his  son  the  insdtote,  or  by  the  heira  of 
tailzie  above  mentioned^Held  that  **  the  heira  above  Boeii- 
tioned"  denoted  not  merely  the  first  five  aobetitations,  bot 
the  heirs  generally;  and  that- the  prohilrition  againat  altefing 
the  succession  was  bioding  upon  the  sixA  and  aacoeediiy 
substitutes,  p.  91. 


INDEX. 


ENTAIL— Factor  loco  iHlorM—Lease^—Authority  granted  to 
the  factor  loco  tutorii  of  a  minor  in  possession  of  an  entailed 
estate  to  grant  leases  to  endure  for  nineteen  years — the  next 
heir  being  abroad,  and  bis  agents  declining  to  interfere,  p.  192. 

Fetters— At  tbe  conclusion  of  a  general  resolutive  clause 

there  followed  a  directory  clause  as  to  the  way  in  which  tbe 
heirs  succeeding  upon  a  contravention  nay  make  up  titles  to 
the  estate, — tbe  direction  to  tbe  next  heir  being  to  establish  bis 
right  without  respect  to  *'  any  innovation,  alteration  or  change, 
by  the  person  contravening,  or  any  acts  of  commission  or 
omission,  or  any  acts  or  deeds  whatsoever,  which  may  import 
any  contravention  of  tbe  above- written  clause  irritant" — 
Held  that  this  directory  clause  formed  no  part  of  tbe  resolu- 
tive clause,  and  that  tbe  omission  to  enumerate  therein  sales 
or  debts,  did  not  exempt  those  acts  from  tbe  prohibitions  of 
the  entail,  p.  91. 

Fetters — An  entail  prohibited  selling,  disponing,  con- 


tracting debt,  '*  or  to  do  any  other  fact  or  deed  in  prejudice 
of  the  said  tailzie,  or  the  persons  above  named," — resolved 
tbe  right  of  any  heir  who  should  "  failzie  herein,  or  do  any 
thing  contrair  to  this  my  destination  and  appointment," — and 
irritated  *'  all  dispositions  and  other  deeds  whatsomever,  made 
or  done  contrair  to  tbe  said  provision  and  destination" — Held 
that  these  fetters  were  effectual,  p.  525. 

Fetters — An  entail  prohibited,  inter  alia,  "  to  sell,  alien- 


ate, impignorate  or  dispone," — resolved  the  right  of  tbe  party 
contravening  "  the  before-written  provisions,  conditions,  re- 
strictions, limitations,  and  others  herein  contained,"  and  fur- 
ther declared,  that  "in  case  any  adjudication,  apprising,  or 
other  legal  diligence"  shall  be  used  against  the  estate  *'  upon 
any  debts  or  deeds"  of  the  institute  or  substitutes,  *'  not  only 
shall  such  debts  or  deeds,  with  the  adjudications,  apprisings, 
or  other  legal  diligence,  be  void  and  null,"  but  the  contra- 
vener  "  shall  ipgo  facto  forfeit  bis  or  ber  right"  to  tbe  estate 
— Held  tbat  tbe  entail  effectually  excluded  sales,  p.  301. 

Fetters — By  the  prohibitory  clause  in  a  deed  of  entail 


it  was  declared,  tbat  it  shall  not  be  lawful  to  "  contract  debts, 
nor  give  bond  or  obligation,  nor  do  any  other  fact  or  deed 
whatsomever,  whereby  the  said  estate  may  be  apprised."  By 
the  irritant  and  resolutive  clauses  it  was  declared,  tbat  if  tbe 
heirs  shall  contravene  by  the  "  contracting  of  debts,"  then  the 
said  **  bonds  and  obligements"  shall  be  null  and  void — Held 
that  tbe  irritant  and  resolutive  clauses  were  not  effectual 
against  tbe  contracting  of  personal  debts,  or  tbe  diligence  of 
adjudication  proceeding  thereon,  p.  206. 

Fetters — Title  to  Sue — The  prohibitory  and  irritant 


clauses  mentioned  in  the  immediately  preceding  rubric,  found 
to  be  an  effectual  bar  against  the  trustees  of  tbe  heir  of  entail 
pursuing  a  declarator  with  conclusions  to  have  it  found  tbat 
the  estate  was  liable  for  the  debts  of  tbe  heir,  and  conse- 
quently to  be  adjudged ;  and  tbat  they  were  entitled  to  give 
bonds  and  obligations  for  tbe  debts  whereby  tbe  estate  might 
be  adjudged,  p.  206. 

Fetters — A  prohibition  to  "  burden  or  affect"  tbe  estate. 


in  whole  or  in  part,  with  debts  or  sums  of  money,"  &&,  held 
sufficient  to  prohibit  the  contraction  of  debt,  p.  314. 

Fetters — Held  tbat  a  power  of  sale  was  effectually  ex- 


cluded by  an  entail,  which,  after  prohibiting  *'  to  sell,  alien- 
ate or  dispone,"  resolved  the  right  of  tbe  party  doing  any  thing 
'*  in  tbe  contrary  of  the  said  provisions,  either  by  alienating 
or  disponing,"  without  mentioning  selling, — and  irritated  **  the 
debts,  deeds,  crimes,  and  delicts"  of  tbe  party  doing  any  thing 
'*  in  tbe  contrary  of  tbe  said  provisions,  either  by  alienating 
or  disponing,"  *'  or  contracting  debts,"  *'  or  by  committing 
tbe  crime  of  treason,  or  any  species  thereof,  or  any  other  crime 
or  delict,  or  doing  any  other  deed,  civil  or  criminal,"  p.  296. 
Heirs. Portioners — Representation — Service — An  entail 


having  been  rendered  ineffectual  by  the  succession  of  heirs- 
portioners,  while  the  destination  in  favour  of  a  series  of  sub- 
sfirutes  remained  unexhausted — Held  that  tbe  heir  in  posses- 
sion previo  us  to  tbe  succession  of  tbe  beirs-portioners,  was 
subject  to  the  fetters  of  the  entail, — that  the  estate  was  not 
affectable  by  his  debts, — and  that  the  beirs-portioners  (his 
sisters)  bad  not  incurred  representation  to  him  by  serving  to 
him  as  heirs  of  tailzie  and  provision,  p.  242. 
Precept  of  Sasine — lu  the  precept  of  aasine  tbere  was 


no  express  mention  of  tbe  resolutive  clause — tbe  mandate 
being  merely  to  give  sasine  "  with  and  under  tbe  burdens, 
provisions,  and  irritant  clauses  above  mentioned" — Held  that 
these  words  comprehend  botb  the  iriitaot  and  resolutive 
clauses,  pp.  91,  206. 

ENTAIL — Registration — A  supplementary  deed  of  entail  refer- 
ring in  general  terms  to  the  fetters  of  the  original  deed,  but  not 
mentioning  them  specifically,  held  not  to  be  duly  recorded,  in 
terms  of  the  Statute,  in  the  Register  of  Tailzies,  p.  314. 

Statute  10  Geo.  III.  c  51— Repairs,  though  made  at 

once,  if  not  more  than  sufficient  for  ordinary  tear  and  wear, 
aie  not  chargeable  against  the  succeeding  heir  of  entail,  p.  104. 
Unrecorded,  Powers  of  the  Heir  possessing  under — A 


party  possessing  under  an  entail  of  lands  situated  in  two  dif- 
ferent counties,  obtained  an  Act  of  Parliament  authorising  a 
sale  of  those  in  tbe  one  county  for  tbe  purchase  of  lands  in 
tbe  other,  to  be  settled  on  tbe  heirs  of  entail  "  in  tbe  same 
order  and  course  of  succession,"  and  subject  to  the  same  "  re- 
strictions and  limitations,  clauses  irritant  and  resolutive." 
Under  the  authority  of  this  Act  tbe  lands  were  sold,  and 
others  purchased  and  entailed,  and  the  entail  recorded.  There- 
after, the  party  who  had  obtained  the  Act,  on  the  marriage 
of  her  son  executed  a  deed,  in  which,  reserving  her  own  life- 
rent, she  disponed  to  biro,  her  '*  heir  of  tailzie,"  and  the  other 
substitutes,  as  before,  tbe  whole  of  the  lands  of  tbe  original 
entail  not  sold,  and  those  purchased  under  the  Act,  under  the 
same  fetters,  but  providing  that  he,  his  heirs  and  successors, 
should  be  bound  to  possess  '*  by  virtue  of  these  presents." 
On  this  deed  infeftroent  was  taken,  and  possession  followed  for 
more  than  forty  years — Held,  1.  That  this  deed  must  be  con- 
sidered as  an  original  substantive  entail ;  and  not  having  been 
recorded  in  the  Register  of  Tailzies,  that  it  was  ineffectual 
against  creditors  or  purchasers ;  and,  2.  Tbat  the  heir  in 
possession  bad  full  power  to  sell  and  use  tbe  price  at  pleasure, 
free  from  all  claimi  whatever  at  the  instance  of  the  substitute 
heirs  of  entail,  p.  177. 

See  Parent  and  Child.  Besting'  Owing,   Superior  and 


VaataL    Testament, 

ERROR— See  Proceu. 

EVIDENCE— See  Proeese.  Proof, 

EXCISE  LA WS—5  Geo.  lY.  c  74 ;  5  and  6 Gul.  IV.  c.  63— 
Agreement — Where  a  party  agreed  to  supply  another  with 
one  puncheon  of  whisky  per  week,  tbe  same  to  be  delivered 
in  puncheons,  hogsheads,  and  balf-hogheads,  and  it  was 
pleaded,  that  the  agreement  was  null  under  tbe  Excise  laws, 
in  respect  the  agreement  should  have  been  made  by  the  im- 
perial gallon,  or  by  some  multiple  or  aliquot  part  thereof-^ 
Held  that  the  plea  was  not  applicable,  p.  419. 

EXCLUSIVE  PRIVILEGE  — Corporation— Powers— The 
charter  incorporating  the  Solicitors  to  the  Supreme  Courts 
proceeds  on  the  narrative,  tbat  the  society  had  collected  a 
sum  of  money  for  a  library  and  for  tbe  relief  of  poor  mem- 
bers, widows  and  children,  and  gives  full  power  to  make  by- 
laws, and  do  other  proper  and  necessaiy  acts  for  conducting 
the  affairs,  and  administering  the  funds  of  tbe  incorporation, 
provided  always  tbat  these  were  not  contrary  to  the  laws  of 
the  country,  and  were  reviewable  by  the  Court  of  Session  on 
tbe  summary  application  of  any  party  having  interest — Held 
that  the  society  were  not  entitled,  under  their  powers,  to 
vote  away  a  sum  from  their  accumulated  funds,  and  a  pro- 
portion of  the  annual  contributions  of  members,  and  money 
paid  by  new  entrants,  to  a  widows'  scheme — the  benefits  of 
which  were  restricted  to  the  widows  of  those  members  who 
chose  to  become  annual  contributors,  p.  134. 

Process — Issues — Patent — Reparation — In    an    action 

of  damages  for  the  violation  of  a  patent  granted  for  **  an 
invention  for  tbe  improved  application  of  air  to  produce  beat 
in  fires,  forges  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required" — Found  that  the  pursuer  was  en- 
titled to  an  issue,  whether  tbe  inpention  described  in  the  let- 
ters-patent and  specification  is  not  his  original  invention  ?-^ 
and  that  he  was  not  bound  to  limit  his  issue  to  the  question, 
whether  be  is  the  true  and  first  inventor  of  the  maehimgry 
and  apparatus  for  which  the  letters-patent  were  granted  ?  p. 
174. 

EXECUTION—See  DUigefue.  Proceit. 
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EXECUTRY— See  Parent  and  Child.   Title  to  Sue. 

EXPENSES— Auditor*!  Report— Fee,  p.  86. 

HonorBrtum  to   Counsel — Proceu — Circumstances   in 

which  the  fees  of  three  counsel  were  allowed  against  a  party 

found  liable  in  expenses,  p.  25. 

Process — A  party  who  ultimately  obtained  a  verdict  in 


his  favour,  found  liable  in  the  expenses  of  a  litigation,  in 
which  he  endeavoured,  but  unsuccessfully,  to  show  that  the 
cause  was  unfit  for  trial  by  jury,  p.  104. 

Process — Record — Circumstances  in  which  the  Court, 


on  cause  shown,  allowed  the  expense  of  a  condescendence 
which  the  Lord  Ordinary  held  to  be  unnecessary,  p.  16. 

Superior  and  Vassal — Agent  and  Client — A  vassal  found 


liable  to  the  agent  of  the  superior  for  the  expense  of  prepar- 
ing  a  charter  of  confirmation  and  precept  of  elare  comatat, 
though,  from  the  vassal's  having  afterwards  resolved  to  enter 
in  a  different  form,  the  deeds  prepared  were  cancelled  p.  96. 
See  Inhibition,  Recal  of.  Lis  Alibi,  Mandate,  Parent 


and  Child.  Process.  Statute.   Trust,  Latent. 
EXTRACTOR— See  Process. 


FACTOR,  JUDICIAL— See  Process. 

LOCO  TUTORIS— See  Entail. 

FILIATION— See  Aliment.  Parent  and  Child. 

FOOT-ROAD,  PUBLIC— Sec  Servitude. 

FOREIGN — Testament— Construction— A  party  who  died 
domiciled  in  Grenada,  where  the  bulk  of  his  estate  and  effects 
were  situated,  executed  a  will  there,  having  reference  in  its 
provisions  to  certain  funds  of  the  testator  situated  in  Scot- 
land— Held  that  the  true  import  and  effect  of  the  will  must 
be  determined  by  the  law  of  England,  p.  576. 

See  Diligence,  Legal.  Jurisdiction.  Mandate.  Process. 

Testament, 

FRIENDLY  SOCIETY— Forfeiture— Acquiescence— Proof 
— Mora — Under  a  regulation  of  a  friendly  society  saving  from 
forfeiture  those  members  who  could  prove  to  the  satisfaction 
of  the  society  that  they  had  been  **  prevented  from  paying  up, 
either  by  imprisonment  in  a  foreign  country,  or  some  other 
urgent  necessity** — Held  competent  for  a  member,  eight  years 
after  his  forfeiture  had  been  declared,  to  prove  that  he  had 
been  so  prevented,  p.  149. 

H 

HEIR- APPARENT— See  Process. 

HEIRS.PORTIONERS— See  Entail. 

HERITABLE— See  Jurisdiction.     CREDITOR— See  Pro. 
perty,   AND  MOVEABLE- See  Parent  and  Child,  Proof, 
Trust' Settlement. 

HUSBAND  AND  WIFE— Antenuptial  Contract— /as  JfanVi 
— In  an  antenuptial  contract  in  which  the  wife  reserved  right 
to  the  whole  property  coming  to  ber  from  her  fiitber  and 
mother,  and  the  husband's  jus  mariti,  &c.,  was  excluded,  as 
also  the  rights  of  his  creditors — Held^  on  the  terms  of  the 
deed,  that  the^'irs  mariti  was  excluded  as  to  the  annual  profits 
thereof;  but  question  raised,  whether  the  wife  was  bound  to 
contribute,  out  of  the  profits  accruing  stante  matrimonio,  to 
the  current  expenses  of  the  family  ?  p.  466. 

Donatio — Revocation-^A  husband,  a  number  of  years 

after  marriage,  executed  a  bond  of  annuity,  in  which,  for  the 
alleged  purpose  of  supplying  the  want  of  a  marriage-contract, 
he  bound  himself  to  pay  to  his  wife^  in  satisfaction  of  her 
legal  claims,  an  annuity  of  £200  during  bit  life,  and  of  £500 
after  his  death,  in  the  event  of  her  survivance — Held  that  the 
annuity  of  £200  was  revocable,  as  a  donatio  inter  tirum  et 
uxorem,  p.  229. 

Fee  and  Liferent — Provision — A  husband  having  pur- 


chased certain  heritable  subjects  exclusively  with  his  own 
funds,  took  the  conveyance  to  and  io  favour  of  himself  and 
spouse  "  in  conjunct  fee  and  liferent,  and  to  the  survivor,  and 
their  heirs,  assignees,  or  disponees  whomsoe<^er^  heritably  and 
irredeemably** — Held,  after  the  death  of  the  husband,  that 
the  wridow,  as  survivor,  was  the  unlimited  fiar  of  the  pro- 
perty thereby  conveyed,  p.  567. 

Jus  Mariti — A  sum  of  money,  identified  as  the  amount 


able  with  his  debts  or  engagements,  and  payable  on  her  re- 
ceipt alone,  and  lying  in  bank  on  a  receipt  in  her  name — 
Held  to  be  her  sole  property,  exclusive  of  the  jus  mariti, 
p.  528. 

HUSBAND  AND  WIFE— Liferent  and  Fee— Destination- 
Sale — Implement — Title — A  feu-right  of  certain  property  was 
conveyed  to  and  in  favour  of  a  husband  and  wife,  and  **  to 
the  longest  liver  of  them  two  in  conjunct  fee  and  liferent, 
and  to  the  heirs  of  the  roarriage,**  "  whom  failing,  to  his  and 
her  own  nearest  and  lawful  heirs  or  assigneps  whomsoever, 
equally  between  them  in  fee,  heritably  and  irredeemaMy.*' 
The  husband  having  died  leaving  no  issue  of  the  roarriage, 
the  widow  sold  the  whole  property — Held  that  she  could  not 
give  a  valid  tide  to  the  puichasers,  p.  277. 

Marriage-Contract  —  Annuity  —  Competition  —  Trust- 
Deed — A  wife,  who  was  secured  in  an  annuity  by  antenup- 
tial-contract, followed  by  infeftment  in  her  husband's  lands, 
which  were  sold  by  his  trustee,  held  entitled  to  have  her  an- 
nuity fully  secured  to  her  out  of  the  balance  of  the  price,  after 
payment  of  the  preferable  securities,  p.  556. 

Parent  and  Child — Divorce — Circumstances  in  which 


of  a  bequest  to  a  wife,  independent  of  her  husband^  not  charge* 


the  Court  refused  to  remove  a  child  from  the  custody  of  a 
stranger,  on  an  application  presented  after  the  father's  death 
in  name  of  the  mother,  who  had  been  divorced  for  adultery, 
and  of  ber  brother,  p.  4. 
Parent  and  Child — Testament — Clause-^ Construction 


— Circumstances  in  which  held,  in  reference  (o  the  whole 
clauses  of  a  marriage- contract,  that  the  deed  formed  a  gene- 
ral conveyance  of  the  whole  heritage  of  the  husband,  for  the 
purpose  of  division  among  the  children  in  a  certain  way,  and 
was  not  to  be  construed  as  limited  to  a  conveyance  merely  of 
certain  special  heritable  subjects  separately  enumerated  in  one 
of  the  clauses. 

Obiter  by  the  Lord  Ordinary,  that  the  meaning  to  be  put 
by  law  on  a  marriage* contract  could  not  be  affected  by  any 
statement  as  to  its  meaning  or  import  by  one  of  the  spouses 
in  a  subsequent  testamentary  deedj  nor  cbuld  a  declaration, 
even  by  them  both,  impair  or  alter  the  previously  fixed  rights 
of  the  children,  p.  620. 

Proof— Statute  6  and  7  Will.  IV In  Consistorial  can«c<. 


the  proof  must  be  led  before  a  Commissary- Sheriif,  p.  516. 
Surrogatum — Circumstances  in  which  a  wife  was  pre- 


ferred to  her  husband's  creditor  for  a  sum  of  money  wLirb 
had  been  lodged  by  him  in  the  hands  of  a  third  parry  for  a 
special  purpose,  but  which  was  held  to  be  clearly  traceab><r 
as  part  of  the  price  of  her  heritable  estate,  p.  231. 
See  Jury  Cavse.  Process. 


HYPOTHEC— See  Landlord  and  Tenant.  Process. 
WRITER'S— See  Competition.  Process. 

I 

INHIBITION,  RECAL  OF— Expenses— Circumstances  in 
which  an  inhibition  was  recalled,  with  expenses,  except  those 
applicable  to  a  correspondence  on  the  subject,  which  was 
deemed  unnecessary,  p.  192. 

See  Competition. 

INTERDICT— Suspension-^Compefency— 10  Geo.  IL  c,  28; 
43  Geo.  HI.  c.  142 — Theatrical  Entertainment — Construr- 
tion— The  lessee  of  the  Glasgow  Theatre,  established  by  let- 
ters-patent, held  entitled  to  an  interdict,  to  the  effect  of  pre- 
venting another  party  enacting  within  the  city  of  Glasgow  or 
suburbs,  all  tragedies,  domedies^  0|>eras,  plays,  farces,  inter- 
ludes, melo-dramas^  bnrlettas,  and  all  other  entertainmenrs  of 
the  stage  of  any  description  whatever,  whether  the  aame  wert 
licensed  by  the  Lord  Chamberlain  or  not,  or  any  part  or  parts 
thereof,  p.  591. 

•  See  Church.  Lis  Alibi.  Process. 

ISSUES— See  Exclusive  Privilege.  Proceu. 


JUDGMENT,  POSSESSORY- See  Property. 

JURISDICTION— Burgh— Dean  of  Guild— A  party  pulM 
down,  and  proceeded  to  rebuild  in  a  certain  form,  a  gable  br- 
tween  his  own  premises  and  those  of  his  nelghboar,  both 
situated  within  burgh.  The  neighbour  instituted  a  process 
againit  him  before  the  Bailie  Courts  and  obtained  a  decreet 


INDEX. 
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ordaining  him  to  restore  the  gable,  as  far  as  practicable,  to  its 
original  state — Held  that  the  Court  of  the  Magistrates  was 
competent  to  entertain  the  action,  and  that  the  jurisdiction  of 
the  Dean  of  Guild  was  not  privatire,  p.  48. 

JURISDICTION—Foreign— Qtttfs/toN,  Whether  the  Scots 
Courts  have  jurisdiction  over  a  foreigner,  where  theybrum  ori- 
giniif  loeua  contractus,  and  locu$  solutioniB  are  Scotch?  p.  129. 

Sheriff'Court — Heritable — Superior  and  Vassal — A  su* 

perior  feued  out  certain  stances  for  street  building  in  Edin- 
burgh, according  to  a  plan  which  delineated  the  size  and  posi- 
tion of  the  feus  with  reference  to  one  another,  and  to  the 
street  and  other  buildings,  but  owing  to  some  error,  the  line 
of  street,  as  delineated  on  the  plan,  canne  afterwards  to  be 
shifted  eight  or  ten  feet  backwards  from  the  line  drawn  there- 
on ;  the  consequence  of  which  was,  that  if  the  feuar  was 
obliged  to  build  according  to  his  agreement,  his  buildings 
would  now  encroach  on,  and  stand  eight  or  ten  feet  within 
the  line  of  street  as  laid  out  and  completed  subsequent  to  the 
date  of  agreement,  and  before  these  paiticular  feus  had  been 
built  on.  The  superior  brought  an  action  in  the  Sheriff 
Court,  under  the  penalty  clause  in  the  agreement  for  neglect- 
ing (o  build,  to  have  the  fetiar  ordained  forthwith  to  erect  his 
buildings,  and  he  made  offer  to  give  the  feuar  the  exact  sn- 
perficial  area  he  had  bargained  for,  by  substituting  an  addi- 
tional piece  of  ground  behind-^Held  that  the  circumstances 
of  the  case  raised  a  question  o(  heritable  right  and  title,  which 
could  not  be  competently  discussed  in  the  Sheriff- Court, 
p.  493. 

See  Church.  ProccMs. 


JURY  CAUSE— Damages—Patent,  Infringement  of-^Jury 
question,  in  an  action  of  damages,  as  to  the  infringement  of 
a  patent  for  an  improved  application  of  air  to  produce  heat  in 
fires,  forges  and  furnaces,  where  bellows  or  other  blowing 
apparatus  are  required,  p.  620. 

New  Trial — Husband  and  Wife — Expenses — 'Circum- 
stances in  which  a  new  trial  granted  on  the  motion  of  the 
defender,  generally,  on  the  ground  that  the  verdict  was  not 
suflSciently  warranted  by  the  evidence,  but  on  condition  of 
the  defender  paying  the  pursuer  the  expenses  he  had  incurred 
in  the  first  trial,  p.  fi03. 

See  Agreement.     Exclusive  Privilege,  Proeeu.  Proof, 


JUS  MARITI— See  Husband  and  Wife. 
JUSTICES  OF  PEACE  CLERK— See  Reparation. 


LANDLORD  AND  TENANT— Compensation— Claim.  Li- 
quid  and  Illiquid — A  landlord  who,  on  the  expiry  of  the  lease, 
took  delivery  of  his  tenant's  stock  at  a  price  fixed  by  mutual 
valuators,  held  not  entitled  to  withhold  payment,  on  the  alle- 
gation that  the  tenant  was  liable  to  him  in  certain  illiquid 
claims,  p.  423. 

Hypothec — Miscropping — Penal  Rent — A  lease  pre- 
scribed H  certain  system  of  cropping,  and  stipulated  for  pay- 
ment "  of  £5  Sterling  of  additional  rent  yearly  for  each  acre 
or  part  of  an  acre"  that  should  be  cropped  differently — Held 
that  a  claim  by  the  landlord  for  this  additional  rent  fell  under 
the  right  of  hypothec*  in  the  same  way  as  a  claim  for  the 
ordinary  rent,  p.  443. 

Lease — A  tenant  in  an  agricultural  subject,  held  not 


entitled,  without  the  landlord's  consent,  to  erect  upon  it  a 
shed  for  public  stabling,  and  that  at  a  short  distance  from  an 
inn  belonging  to  the  landlord,  p.  685. 

Lease — Assignation — Retrocession — A  lease,  not  as- 


signable without  the  landlord's  consent,  was  assigned,  and 
the  landlord  consented  by  a  writing  to  that  effect  indorsed 
on  the  assignation — Held  that  the  assignee  (a  bank),  though 
alleging  that  the  assignation  was  only  in  security,  was  substi- 
tuted for  the  original  tenant,  and  cttuld  not  retrocess  him 
without  a  new  consent  from  the  landlord,  p.  152. 

^  Lease— ^Missive — A  tenant  entered  into  possession 


on  a  letter,  which  gave  him  liberty  '*  to  alter  the  buildings 
on  the  ground  at  his  own  expense,  to  suit  his  own  conve- 
nience, but  bound  him"  at  the  expiry  of  the  lease,  **  either  to 
leave  tbe  subjects  as  altered,  or  restore  them  to  the  state  in 
which  they  were  when  his  possession  commenced" — Held 
that  the  tenant  was  not  entitled  to  insist,  where  a  reguhir 


lease  was  drawn  out  between  the  parties,  that  it  should  con- 
tain a  clause  entitling  him  to  take  down  and  carry  away  any 
erection  which  be  has  or  may  put  up  on  the  premises,  with 
the  option,  at  tbe  expiry  of  the  lease,  of  leaving  them  as  al- 
tered, or'restoring  them  to  their  original  state,  p.  424. 

LANDLORD  AND  TENANT—Lease— Police  .'Statute— 
Construction — Tenement  of  Land — Held  that  the  words 
"  tenement  of  land,"  occurring  in  certain  clauses  of  the  Dun- 
dee Police  Act,  1837,  mean,  and  are  applicable  only  to,  a 
single  or  individual  building,  although  containing  several  dwell- 
ing-houses, with,  it  may  be,  separate  means  of  access,  but 
under  the  same  roof,  and  enclosed  by  tbe  same  gables  or  walls^ 
and  that  they  do  not  extend  to,  or  comprehend  any  square^ 
range,  or.  angle  of  buildings  consisting  of  several  houses  com- 
pletely divided  from  each  other  by  party-walls  and  separate 
roofs,  whether  the  same  belong  to  one  individual  or  body  of 
individuals,  or  to  many,  p.  121. 

• Lease — ^Partnership — Proof — A  joint  tease'  of  a  farm 

is  not  per  se  a  proof  that  the  tenants  are  joint  propiietors  of 
the  crop  and  stocking,  p.  46. 

Lease — Proof— Condition — A  landlord  having  inti* 


mated  to  a  tenant  possessing  a  croft  on  a  verbal  lease,  the  par- 
ticular terms  on  which  he  was  willing  the  tenant  should  re^ 
main,  and  these  terms  not  having  been  rejected  by  the  tenant 

within  the  period  allowed  for  that  purpose  by  the  landlord < 

Held  that  the  tenant  must,  by  continuing  in  the  fiirm  for  an- 
other year,  be  held  to  have  remained  on  the  terms  stipulated 
by  the  landlord,  p.  518. 

Rent,    Consignation   of — Process — Circumstances    in 


which,  after  defences  were  lodged,  but  before  the  record  wa<i 
closed,  consignation  was  ordered,  to  a  modified  amount,  of 
arrears  of  rent  alleged  to  be  due,  p.  419. 

Sequestration — Assignation — Process — A  landlord  is 


not  bound  to  assign  his  right  under  a  sequestration  to  a  third 
party,  on  offer  of  payment  of  the  rent  due  by  the  tenant.  A 
bill  of  exceptions  sustained,  on  the  ground  that  the  presiding 
Judge  had  declined  so  to  direct  the  jury,  p.  325. 

Sequestrations-Pro  indiviso  Proprietors — Circum- 


stances in  which  sequestration  of  the  whole  crop  and  stocking 
on  certain  lands,  at  the  instance  of  a  proprietor,  pro  indiviso, 
of  two-thirds,  with  the  concurrence  of  a  party  holding  right  by 
decree  of  maills  and  duties  to  the  rent  of  the  other  third,  held 
not  incompetent,  p.  245. 

See  Hankrupt,  Personal  Exception,  Process, 


LEASE — See  Banhrupt,  Burgh,  Managers  of.  Entail,  Land" 
lord  and  Tenant.    Obligation.   Settlement, 

LEGACY— See  Proof.    Testament, 

LEG ITIM— Parent  aiid  Child- Personal  Exception — A  parent 
executed  a  general  settlement  in  favour  of  his  son,  of  all  his 
personal  and  heritable  property,  under  burden  of  an  annuity 
to  his  daughter.  The  deed  contained  no  exclusion  of  tbe 
legititn,  and  the  daughter  was  in  consequence  found  entitled 
to  draw  it — Held,  in  a  separate  action  to  recover  the  annuity, 
that  though  tbe  light  to  legitim  was  not  excluded  by  the  set- 
tlement, tbe  dted  necessarily  imported  an  intention  to  exclude 
i:;  that  this  intention  was  thwarted,  and  the  settlement  it- 
self in  so  far  frustrated  by  drawing  the  legitim;  and  that  the 
daughter  having  thereby  impugned  and  repudiated  the  settle- 
ment, could  not  maintain  any  claim  under  it  for  the  annuity 
or  otherwise,  p.  395. 

LIEN— See  Process. 

LIFERENT  AND  FEE— See  Expenses,  Husband  and  Wife. 
Provision  to  Children. 

LIQUID  AND  ILLIQUID— See  Landlord  and  Tenant.  Pro- 
cess, 

LIS  ALIBI — Process — ^Expenses — Interdict — A  party  present- 
ed an  application  to  the  Sheriff  for  interdict,  and  the  Sheriff, 
after  hearing  parties,  refused  interim  interdict,  but  ordered 
service  and  answers  in  fourteen  days.  The  complainer  then 
applied  to  the  Court  of  Session  for  an  interdict  nearly  in  the 
same  terms ;  and  thereafter,  by  a  note  on  the  Inferior  Court 
process*  stated  that  he  had  abandoned  that  process,  reserving 
all  other  remedies,  but  tendered  no  expenses — Held  that  this 
was  no  bar,  as  a  lis  alibi,  to  the  application  for  interdict  in 
the  Court  of  Setiion,  p.  591. 
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MAGISTRATES— See  Process, 

MANDATE—Proceu — A  mandatory  held  sufficient,  becaose 
in  station  and  circumstances  equal  to  those  of  the  party,  p.  95. 

See  Bankrupt,  DUigmce,  Process, 

MANSE— See  Church. 

MARRIAGE-CONTRACT- See  Husband  and  Wife, 

MASTER  AND  SERVANT— Wages— Where  services  are 
rendered,  the  presumption  of  law,  in  the  absence  of  circum- 
stances sufficient  to  exclude  it,  is,  that  wages  are  due,  p.  240. 

MESSENGER— See  PuhUc  Officer, 

MISREPRESENTATION— See  Sale. 

MORA— See  Friendfy  Society, 

MORTIFICATION  — Bursaries  — Prescription— A  contract 
between  a  patron  of  bursaries  and  the  university  where  they 
were  to  be  enjoyed,  agreeing  to  create  a  new  bursary  for 
every  £20  additional  obtained  from  the  mortified  lands,  re- 
duced, after  subsisting  above  forty  years,  on  the  ground  of 
its  being  a  violution  of  the  original  deed  of  mortification, 
which  Umited  the  namber  of  bursaries  to  three,  p.  457. 

N 

NOBILE  OFFICIUM— See  Process,    Title  and  Interest  to 

Sue, 
NEGLIGENCE— See  Public  Officer, 
NEW  TRIAL— See  Jury  Cause,  Process. 

O 

0ATH-.de  FIDELI— See  Pfoof,  FORM  OF— See  Repa^ 
ration,  IN  REFERENCE— See  Proof,  Presumption.  IN 
SUPPLEMENT— See  Parent  and  Child. 

OBLIGATION— Contract— Condition— Life-Poliey— In  se- 
curity of  a  loan  the  debtor  conveyed  to  the  lender  certain 
policies  of  insurance  on  his  life,  and  bound  himself  to  advance 
the  premiums  to  the  lender,  who  was  to  keep  up  the  policies, 
and  to  pay  the  premiums  as  they  fell  due.  The  debtor  hav- 
ing become  bankrupt,  and  fallen  into  arrear  of  the  premiums 
-^Held  that  the  lender  was  entitled  to  sell  the  policies,  and 
to  apply  the  price  in  extinction  of  the  premiums  in  arrear, 
and  towards  payment  of  the  principal ;  and  that  the  arrange- 
ment was  at  an  end,  p.  456. 

— — ^  Contract-^Proof — Parole —  A  party  having  made  an 
offer  for  a  lease  of  certain  subjects,  and  given  a  reference  as 
to  his  responsibility — Held  that  this  was  not  a  concluded 
agreement,  and  that  parole  evidence  was  inadmissible  to  prove 
that  it  was,  p.  100. 

Contract,   Mutual— Sale— Title,   Delivery  of— Price, 


Payment  of— Statute  11  Geo.  lY.  c  119 — The  magistrates  of 
a  burgh  having,  by  virtue  of  an  Act  of  Parliament,  transferred 
their  rights  of  harbour  to  certain  statutory  trustees,  and  ac- 
cepted, in  consideration  thereof,  certain  bonds  payable  ten 
years  thereafter ;  and  that  period  having  arrived — Held  that 
the  magistrates  were  entitled  to  withhold  delivery  of  the  dis- 
position and  conveyance  until  the  trustees  should  pay  up  the 
sums  contained  In  the  bonds,  p.  274. 

Delectus  Persona — Burgh — Privilege — A  neighbouring 


proprietor  granted  to  the  magistrates  of  a  royal  burgh  the  li- 
berty of  certain  quarries,  not  only  for  winning  of  stones  to 
build  a  new  pier,  but  also  in  all  time  coming  for  winning  of 
stones  to  all  the  public  works  belonging  to  the  said  burgh, — 
they  in  consideration  thereof  granting  to  him,  his  heirs  and 
assignees,  the  liberty  of  exporting  the  victual  of  the  growth 
of  all  bis  lands  free  from  the  payment  of  shore-dues,  imposed 
or  to  be  imposed  at  the  harbour.  The  harbour  and  its  dues 
having  been  sold  to  parliamentary  trustees  for  the  purpose  of 
being  greatly  enlarged  and  improved — Held  that  the  privilege 
of  quarrying  stones  was  personal  to  the  town-council ;  that 
the  harbour  trustees  euuld  not  claim  the  privilege ;  and  that 
the  magistrates  themselves  having  ceased  to  have  any  patri- 
monial interest  in  the  harbour,  could  not  exercise  the  privi- 
lege in  regard  to  it,  p.  203. 

See  Bill  of  Exchange.    Caution.    Proceu,    Sale,    SU' 


perior  and  Vassal, 


PACTUM  ILLICITUM— See  Tule  and  Interest  to  Sue. 


PARENT  AND  CHILD— Alimenr,  p.  101. 

Aliment — Process — The  mother  of  a  natural  child  hav- 
ing, for  an  onerous  consideration,  discharged  all  claims  against 
the  alleged  father,  and  afterwards  brought  an  action  against 
him  for  inlying  charges  and  aliment  in  usual  form, — the  action 
sustained  only  for  aliment  falling  due  after  the  date  of  the 
action,  p.  264 

Filiation — Proof— Semtp/ma,  p.  516. 

Judicial  Declaration,  p.  146. 

Legitim — Annuity—- Heritable  and  Moveable — Trus- 


tees, Duties  of — Executry — Entail — Meliorations — Probate 
— Expenses — Multiplepoinding — Process— Question  as  to  the 
charges  which  form  proper  burdens  on  the  personal  property 
of  a  parent,  in  estimating  the  amount  of  legitim,  p.  439. 

Paternity — Illegitimate  Child — Oath  in  Supplement, 


pp.  17  and  146. 

See  Aliment.   Husband  and  Wife. 


tion.  Provision  to  Children,   Drust. 

PARISH — Commonty— Aliment — Usage — Proof— In  •  ques- 
tion as  to  the  settlement  of  a  pauper — Held  that  the  different 
portions  of  a  common,  allotted  in  a  process  of  division,  do 
not  accresce  to,  and  form  part  of,  the  parishes  in  which  the 
different  dominant  tenements  are  situated,  p.  271. 

Commonty — Title — Usage,  p.  271. 

PAROLE— See  Obligation.  Process. 

PARTNERSHIP— Adventure— Contract— aaose— A  man»- 
facturer  engaged  to  give  the  shipper  one-fourth  of  the  profit 
or  loss  on  his  goods,  it  being  understood  that  he  was  to  in- 
voice  them  at  the  fair  market  price  of  the  day ;  but  in  the 
event  of  loss  on  that  price,  to  reduce  it  to  prime  cost.  A 
trifling  loss  having  been  sustained — Held  that  the  nsanufsc- 
turer  was  not  bound  to  reduce  the  market  price  further  than 
necessary  to  cover  that  loss,  p.  583. 

Statute  6  Will.  lY Railway  Company— Propiietor- 

ship,  p.  307. 

See  Diligence^  Legal  Landlord  and  Tenant. 


PATENT— See  Exclusive  PrivUege.  Jury  Cause.   Process. 

PATRONAGE— See  Church. 

PERSONAL  EXCEPTION— Acquiescence— Reduction,  p. 
567* 

Landlord  and  Tenant — Circumstances  in  which  a  land- 
lord held  precluded,  personaU  exceptione,  from  datmuig  a  fix- 
ture, p.  583. 

See  Legitim.  Process. 


PERSONAL  AND  REAL— See  Surctesion. 

POLICE  ACT,  7  WILL.  IV,  c.  32— See  Burgk.  Landlord 
and  Tenant. 

POOR— Settlement— Statutes,  1579,  c  74;  1672,  c.  18— 
Aliment — Bastard* — In  a  question  between  severml  parishes  as 
to  which  was  bound  to  support  a  pauper  lunatic,  it  was 
proved  or  admitted,  as  to  one  of  them,  that  the  lunatic  bad 
come  within  the  bounds  fourteen  days  after  Martimsas  1823, 
and  resided  there  till  Martinmas  1826,  being  three  solar  years, 
less  fourteen  days — H«ld  (1.)  That  this  did  not  constitute  a 
settlement  in  law,  so  as  to  subject  that  particukr  pariah  in 
support  of  the  pauper:  (2.)  That  the  parish  in  which  the 
mother  of  the  pauper  lunatic  had  acquired  a  settlement,  was 
liable  in  the  aliment  and  support  of  the  pauper  lunatic,  in  a 
question  between  that  parish  and  the  parish  of  the  birth  of 
the  child,  p.  610. 
See  Process. 

POORS'  ROLL— Certificate  under  A.  S.,  16th  June  1619^ 
1.  Circumstances  in  which  a  certificate  was  sustained,  though 
signed  by  the  minister  and  elders  on  different  paper*.  2. 
The  certificate  does  not  require  to  be  given  in  kiik-aessioo, 
p.  148. 

See  Process. 

POSSESSION— See  Process. 

POWERS— See  Exclusive  Privilege,   Thtst. 

PRESCRIPTION— Act  1579— Parent  and  Child— AUineiit  of 
Bastaid  Child — Found  that  the  claim  for  aliment  of  a  bastard 
child  does  not  fall  under  the  tiiennial  prescription,  p.  286^ 

Bill— Reference  to  Oath,  p.  43. 


*  Note— Error  in  2d  portion  of  rubric,  p.  610,  for  *'  bastard' 
read  "  pauper  lunatic" 


INDEX. 


IX 


PRESCRIPTION,  TRIENNIAL,  p.  670. 

See  Bankrupt  Staiute.  Caution.  Mortification,  Process, 

PRESENTATION,  BOND  OP— See  Process.     ' 

PRESUMPTION— See  Proof. 

PROCESS— ACCOUNTING,  p.  335. 

ADVOCATION— BiU-Cbamber— .Statutes  6 Geo.  IV. 

c.  120.  §  40,  and  1  and  2  Vict.  c.  86.  §  1-6— A.  S.,  Uth 
July  1828,  and  24th  December  1838— Held  that,  in  advo- 
cating against  an  interlocutory  judgment  of  a  Sheriff  allow- 
ing a  proof,  the  proper  course  is  to  present  the  note  of  advo- 
cation to  the  Lord  Ordinary  in  the  Bill- Chamber,  p.  582. 

Competency- A.  S.,  1825  and  1828— An  advo- 


cation of  an  interlocutory  judgment,  presented  after  the  lapse 
of  fifteen  days,  found  competent,  in  respect  the  Act  of  Se- 
derunt 1828,  did  not  provide  that  advocations  should  be  pre- 
sented wit  bio  a  period  of  fifteen  days,  as  prescribed  by  the 
previous  Act  of  Sederunt,  1825,  p.  622. 

ARBITRATION  —Judicial  Reference— Review — 


Landlord  and  Tenant — Held  that  certain  objections  to  an 
award  were  irrelevant ;  that  the  Regulations,  1695,  applied 
equally  to  a  judicial  reference  as  to  a  decree-arbitral ;  and  that 
the  notes  issued  by  the  referee  could  not  be  looked  into 
in  order  to  support  objections  not  relevant  to  set  aside  the 
award,  p.  109. 

BANKRUPT— Judicial  Factor— Bond  of  Caution- 


Statute  2  and  3  Vict.  c.  41,  §  14— The  Lord  Ordinary  on 
the  bills  held  entitled,  where  there  was  no  balance  due  by  a 
judicial  factor  appointed  ad  interim,  in  terms  of  the  Bankrupt 
Act,  on  the  estate  of  a  deceased  debtor,  to  declare  the  factor 
exonered,  and  to  order  his  bond  of  caution  to  be  delivered  up — 
the  application  being  presented  with  concurrence  of  the  trtts« 
tee  in  the  sequestration,  p.  491. 

Sequestration— Statute  48  Geo.  IIL  c.  151,  §  16 


— Reponing,  p.  107. 

Trustee — Bond  of  Caution,  p.  491. 


BILL-CHAMBER — Extractor — It  is  incompetent  for 

the  Inner- House  to  decern  for  expenses  in  a  case  in  the  Bill- 
Chamber,  p.  216. 

CALLING— Decree  in  Absence — Statute   1    and  2 


Vict.  c.  86,  §  5 — Circumstances  in  which  a  decree  held  to 
be  in  absence,  and  a  charge  upon  it  suspended  simpliciter, 
without  consignation  of  the  expenses  decerned  for,  in  terms 
of  the  Ist  and  2d  Vict.  c.  86,  §  5,  p.  47. 

CESSIO— Examination,  p.  25. 

CITATION  — Burgh— Magistrates— Where  a  sum- 


mons, directed  not  against  the  provost,  magistrates  and  coun- 
cillors of  a  burgh  generally,  but  framed  on  the  principle  of 
enumerati^  the  members  of  council,  omitted  the  name  of 
one  of  thflbembers,  and  dtation  was  effected  by  executions 
against  the  parties  named  in  the  summons.  The  defect  al- 
lowed to  be  remedied  by  a  supplementary  action  against  the 
membera  omitted,  p.  423. 

•  Joint  Obligation — Liquid  and  Illiquid,  p.  310, 
Res  Judicata — 1.  An  edictal  citation  of  *'  heri- 


tors, feuars,  and  others  liable  in  the  expense  of  a  manse  and 
offices,"  in  a  parish  partly  burgal  and  partly  landward,  is  suffi- 
cient to  indude  the  magistrates  and  town-council  of  the  burgh. 
2.  A  suspension,  by  individual  heritors,  of  a  charge  for  their 
proportion  of  the  expense  of  building  a  manse,  does  not  form 
a  res  judicata  as  co  the  whole  body  of  heritors,  though  the  sus- 
penders pleaded  the  general  question  of  liability,  and  obtained 
a  judgment  finding  that  the  minister's  claim  of  a  manse  could 
not  be  sustained. —  Question,  What  would  the  effect  have 
been  if  these  individual  heritors  bad  proceeded  by  declarator? 
p.  7. 

COMPETENCT— Parties  not  called— The  commis- 


sioners of  police  of  a  royal  burgh  having  let  the  fulzie  of  the 
burgh  and  suburbs  vested  in  them  by  Statute,  passed  a  reso- 
lution, declaring  that  they  had  no  right  to  a  part  of  the  sub- 
urban fulzie — Held  that  the  tenant  was  entitled  to  pursue  an 
action  of  declarator  of  the  extent  of  the  subject  let  to  him, 
without  culling  the  suburban  inhabitants,  p.  122. 

CONJUNCTION  OF  ACTIONS— A  patron  and  pre- 


tentee  raised,  \st,  a  declarator  directed  against  the  presbytery 
of  the  bounds,  concluding  to  have  it  found  that,  on  the  refusd 
of  the  majority,  a  minority  of  the  presbytery  were  entitled  to 
SCOTTISH  JURIST. 


induct  the  presentee ;  and  2d,  a  suspension  and  interdict  di- 
rected both  against  the  Presbytery  and  a  Special  Commission 
of  the  General  Assembly,  to  prevent  the  induction  of  any 
other  party  than  the  presentee — Circumstances  in  which  held 
that  the  processes  ought  not  to  be  conjoined,  p.  550. 

PROCESS— DECREE  IN  ABSENCE— Suspension,  p.  72. 

DECREET — Reduction — Suspension — Advocation  — 

A  party  presented  an  application  for  interdict  to  the  Magis- 
trates of  a  burgh,  which  was  granted,  and  afterwards  made 
perpetual,  accompanied  with  certain  findings,  reserving  to 
either  party  to  take  any  competent  course  to  have  the  judgment* 
applied,  and  allowing  extract  as  of  an  interim  decreet — Held 
that,  after  extract  and  payment  of  the  expenses,  a  reduction  of 
the  interlocutor  was  competent,  p.  328. 

EXECUTION— Statute  1672,  c  6— An  execution. 


two  lines  of  which  only  were  written  upon  the  summons, 
and  bearing  simply  that  the  messenger  had  cited  the  therein 
designed  A,  defender,  sustained  ;  but  expenses  refused  in  re- 
lation to  an  objection  to  it,  p.  310. 

EXPENSES— Petition  to  apply  Judgment— Appeal — 


The  expense  of  an  application  to  the  Court  to  apply  a  judg- 
ment of  the  House  of  Lords  reversing  an  interlocutor  of  the 
Court  of  Session,  allowed  to  the  petitioner,  p.  625. 

Poors*   Roll — Husband  and  Wife — Separation 


and  Aliment — Adherence — A  husband  on  the  poors'  roll, 
defender  in  an  action  of  separation  and  aliment,  and  pursuer 
in  an  action  of  adherence,  moved  for  absolvitor  in  the  one» 
and  decreet  in  the  other,  in  respect  that  the  wife  had  failed 
to  lodge  her  revised  condescendence, — the  motion  was  re- 
fused, in  respect  that  be  had  failed  to  obtemper  an  order  for 
payment  of  £10  towards  her  expenses.  The  Court  admitted 
her  to  the  poors'  roll,  and  remitted  to  the  Lord  Ordinary  to  re- 
ceive the  condescendence,  and  to  proceed  in  the  cause,  p.  289. 
Suspension   and    Interdict — Church  —  Implied 


Condition — Where  a  party,  duly  cited  in  a  process  of  suspen- 
sion and  interdict,  allowed  the  interdict  obtained  therein  in 
absence  against  him  to  become  final,  and  the  suspender  did 
not  ask  expenses,  but  tbe  respondent  afterwards  brought  a 
reduction  of  the  process  and  whole  procedure — Held  that  the 
defender  in  the  reduction  (the  suspender)  was  not  bound  to 
go  into  the  merits  of  the  reduction  till  the  pursuer  paid  bim. 
In  the  first  place,  the  expenses  he  had  incurred  iu  the  process 
of  suspension,  p.  532. 

INTERLOCUTOR— -Error— Suspension  and  Inter- 


dict, p.  83. 

JURISDICTION— Burgh— Small-Debt  Aet— Public 


Officer — Found  that  the  proceedings  in  the  Small- Debt  Court, 
held  by  the  magistrates  of  a  burgh  as  Justices  of  the  Peace, 
must  be  regulated  by  the  provisions  of  tbe  Statute,  6  Geo. 
IV.  c.  48,  p.  39. 

Domicile — Lis   Alibi  Pendens — Foreign — Res 


Judicata — A  testator,  living  in  England,  left  a  will  in  the 
English  form,  by  which  his  trustees  were  directed  to  invest 
the  residue  in  landed  estate  in  England  or  Scotland,  under 
the  fetters  of  entail,  on  the  same  series  of  heirs  as  contained 
in  a  previous  Scots  entail  of  his  property  executed  by  bim. 
The  trustees  invested  part  of  the  fund  in  land  in  Scotland  as 
directed ;  but  after  their  decease.  A,  an  heir  of  entail,  took 
measures  in  the  English  Court  of  Chancery  to  bar  the  Eng- 
lish will,  by  orders  from  which  Court  be  obtained  poss'jssiofi 
of  the  balance,  and  thereafter  bought  land  in  ScotlHod,  the 
titles  of  which  he  took  in  fee-simple  to  himseK^  without  in> 
eluding  the  heirs  of  entail ;  and  on  hia  death,  D,  a  domiciled 
Englishman,  succeeded  by  settlement  of  A  thereto,  and  was 
infeft.  A  challenge  was  then  brought  by  an  heir  of  entail 
succeeding  to  A,  in  the  Court  of  Chancery  in  England,  of 
the  previous  procedure  had  there  by  A,  which  whs  diiected 
against  A's  executor,  B ;  and  concurrently  therewith  an  ac- 
tion was  raised  against  B  in  the  Court  ot  Session,  with  the 
view,  by  using  diligence  on  the  dependence,  of  attaching  the 
Scots  estate,  alleged  to  have  been  purchased  by  the  tru%t- 
funds,  and  to  which  B  had  now  made  up  titles,  und  thereby 
acquiring  a  security  which  could  not  be  obtained  in  England, 
intermediate  to,  and  awaiting  the  issue  of  the  challenge  there 
— decree  in  the  Scats  action  being  craved  conform  to  the 
order  to  be  pronounced  in  the  Court  of  Chancery — Pica  In 
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defence  of  lia  alibi  pendeiu  repelled,  and  action  tnstained, 
in  tbe  circnmstancet,  as  releiant,  and  coneeqoently  tbe  dili- 
gence nied  on  tbe  dependence.  Bat  ohurvtd,  tbat  the  Conrt 
bad  tbe  right  to  prevent  the  remedy  being  abuied,  by  calling 
on  tbe  party  to  show  the  nature  of  the  progress  of  tbe  Eng- 
lub  suit ;  and  that  the  diligence  night  be  modified,  altered 
or  recalled,  as  the  Court  in  the  cireumstanoes  should  see  fit, 
p.  447. 

PROC£SS.-JURISDICTION-.Heir.Apparent— Foreign— 
A  foreigner  having  right,  as  betr-apparent,  to  an  heritable 
estate  in  Scotland,  is  subject  to  tbe  jurisdietton  of  tbe  Court 
of  Session,  though  he  has  neither  taken  possession  nor  made 
up  any  title,  p.  129. 

JURY  TRIAL— Appeal,  Leave  t&->Agent  and  Client 

— Reparation— ^Relief— An  action  of  rcKef  having  been  raised 
by  a  partj  to  obtain  from  a  law-agent  repetition  of  a  som  of 
damages,  in  which  tbe  pursuer  bad  been  subjected  in  respect  of 
the  use  of  an  illegal  border  warrant,  which  bad  been  obtained, 
as  alleged,  on  tbe  advice  and  employment  of  tbe  defender  as 
i^ent,  tbe  summons  was  found  relevant.  Thereafter  an  issue 
was  approved  of  to  try  tbe  case,  but  the  defender  applied  for 
leave  to  appeal  against  the  judgment  finding  the  summons 
relevant.  Leave  granted,  provided  the  petition  of  appeal 
should  be  presented  on  or  before  a  (week)  limited  time,  p. 
663. 

Application  of  Verdict — 8a1mon*Fbbing,  p.  04. 

Application  of  Verdict — ServitudeM-Road-^It 


being  found  that  A  had  *'  possessed  or  used  a  cart-road 
through  the  lands  of  B,  to  a  certain  point — Ifeld,  in  respect 
of  the  special  terms  of  the  verdict,  that  A's  right  was  sufli* 
ciently  secured  by  a  new  turnpike-road,  and  a  road  from 
thence  to  the  termination  of  the  original  road, — tbe  new  line 
being  not  more  than  twenty-two  yards  round,  p.  54. 

iMue— .Salmon-Fishing— Statutes,  1318,  c.  12; 


Robert  I. ;  James  L,  1424,  c.  12 ;  1427.  c.  6  or  116 ;  1429,  c. 
22  or  131 ;  James  II.,  1467,  c  34  or  66;  James  IIL,  1469, 
c  13  or  87;  1478,  c  6  or  73;  James  IV.,  1488,  c  16; 
1480,  c.  16;  1603,  c.  17  or  72;  James  V.,  1636.  c.  16; 
Mary,  1663.  c.  3 ;  James  VL,  1679,  c  27 ;  1681,  c  3 ;  1685, 
e.  20;  1696,  c  36;  1696,  c  3;  1706,  c.  12— A  party  hav- 
ing presented  an  application  for  interdict  against  a  certain 
aalmon-fifbing,  an  issue  was  prepared  in  the  usual  terms, 
whether  tbe  defender  has  wrongfully  fished  for  salmon  by 
means  of  stake-nets  or  other  fixed  machinery  placed  in  a  situ- 
ation or  situations  prohibited  by  law.  Tbe  Court  refused  a 
motion  for  tbe  defender  to  bear  parties,  prior  to  any  Jury  trial, 
on  the  question  of  law  as  to  the  situation  prohibited  by  the 
Statutes  in  reference  to  salmon-fishing-^he  averments  of 
lact  as  to  tbe  situation  of  the  machinery  complained  of  being 
denied  by  the  defender,  p.  678. 

Issue-^  Servit ude — Possession — Burgh,  Inhabi- 


tant of— Tbe  proprietor  of  a  tenement  situated  in  a  certain 
part  of  a  royal  burgh  set  forth,  that  he  and  his  predecessors, 
as  well  as  the  inhabitants  generally  residing  in  tbat  neigh- 
bourhood, had  had  right  of  access  to  a  mill-dam  from  time 
immemorial,  for  the  purpose  of  drawing  water  therefrom.   In 

Eursuing  a  declarator  of  his  right,  he  was  held  entitled  to  an 
sue  embracing  not  only  his  own  possession,  but  idso  that 
of  the  other  inhabitants  of  the  neighbourhood,  p.  W. 

Motion  for  New  Trial — Held  incompetent,  when 


moving  for  a  new  trial,  to  found  upon  misdirection  or  omission 
in  point  of  law  on  tbe  part  of  the  Judge,  no  exception  to  the 
charge  having  been  taken  at  tbe  trial,  p.  238. 

Property,  Right  of  C^mmon..Posses8ion — Com- 


peting Title^^New  Trial,  Motion  for,  on  the  Ground  of  Sur- 
prise— Tbe  pursuer  took  an  issue, — whether,  as  proprietor 
of  certain  lands,  be  possessed,  as  common  proprietor  along 
with  the  defenders,  a  portion  of  land  called  the  Ness  of 
Chanonry?  Held  that  the  pursuer  was  bound  to  establish 
that  he  had  possessed  the  land  in  dispute  in  the  character  of 
proprietor  of  his  lands,  and  not  merely  as  a  burgess  or  inhabi- 
tant of  the  community,  p.  386. 

Statute — Verdict.^A  verdict  by  a  jury,  sum- 


moned under  a  Statute  which  required  them  to  fix  both 
*'  price  and  damages"  payable  to  parties  having  an  interest  in 
the  lands  and  beritagei  dealt  with  tinder  the  Act,  quashed, 


on  the  ground  that  tbe  jury  bad  only  fixed  tbe  price,  and 
*'  declined"  to  estimate  the  damages,  p.  381. 

PROCESS— LIBEL— CiUtion— Agent  and  Prindpal— Com- 
pany— Objection  to  an  action,  that  it  was  libelled  against  a 
party  alone,  as  manager  or  agent  of  tbe  Highland  Distillery,  and 
tbat  it  was  so  insisted  in  after  the  proprietor  was  namc^  in 
the  defences,  without  calling  the  proprietor — sustained,  and 
the  action  dismissed,  p.  208. 

LISPBNDENS—Fordgn— Diligence— A  party  having 

instituted  a  suit  in  the  Court  of  Chancery,  thereafter  brought 
an  action  on  the  same  daims,  and  against  the  same  defendants, 
in  tbe  Court  of  Session,  for  tbe  purpose  of  suing  out  diligence 
on  tbe  dependence  against  their  property  situated  in  Scotland 
— Tbe  Court  repelled  a  preliminary  defence  founded  on  Um 
pemdemB,  but  appointed  the  pursuer  to  lodge  a  minute  stating 
the  progress  made,  and  orders  issued  in  the  Court  of  Chancery, 
p.  336. 

MANDATE— A  foreigner,  against  whom  judgment  by 


defiiult  had  been  pronounced  for  having  failed  to  find  a  man- 
datory, was  reponed  on  making  personal  appearance.  Having 
again  fiuled  to  find  a  sufficient  mandatory,  he  offered  to  find 
security  to  the  amount  of  £60  for  his  presence  at  all  diets  of 
tbe  Court — Held  that,  in  the  circumstances,  the  amount  was 
sufficient,  p.  313. 

NOBILE    OFFICIUM-Bill-Cbamber— Competency 


— A  petition  for  the  removal  of  children  from  a  mother's  cus- 
tody, on  tbe  ground  of  misconduct,  accompanied  with  an  alle- 
gation that  she  intended  to  remove  them  beyond  the  jurisdic- 
tion of  the  Court,  having  been  presented  •  during  vacation  to 
tbe  Lord  Ordinary  on  the  MIU— Held  competent  for  his  Lord- 
ship to  entertain  the  petition,  so  lar  as  to  interdict  the  removal 
of  the  children,  and  after  it  had  taken  place,  to  grant  warrant 
for  bringing  them  back,  p.  416. 

PETITION,  PRAYER  OF— Decree— Waiver— Hy- 


pothec— A  party  presented  a  petition,  praying  the  SheriflT  to 
decern  and  ordain  the  respondent  to  produce  in  proceaa  an 
account  for  which,  be  alleged,  certain  Htle-deeds  were  hypo- 
thecated, and  failing  his  doing  so,  to  ordain  him  instantly  to 
deliver  up  the  title-deeds.  The  respondent  produced  his  ac- 
count, with  answers  to  the  petition,  and  pleaded  retention  of 
the  titles  till  payment.  The  application  having  reaolved  into 
an  action  of  count  and  reckoning  between  tbe  parties;  and 
the  Sheriff  having  decerned  in  terms  of  the  original  petitioo, 
aft«r  a  condescendence  and  proof,  it  was  objected,  that  under 
tbe  prayer  of  the  petition,  the  proceedings  subsequent  to  the 
production  of  tbe  account  were  incompetent — Held  under  the 
drcnmstances,  that  the  objection,  if  competent,  had  been 
waived,  p.  285.  ^^ 

POOR — Assessment — Consuetude — Suspmion — Ac- 


cording to  use  and  wont  for  a  length  of  time,  poora'  i 
bad  been  levied  on  certain  lands,  as  situated  within  the 
of  St  Ninians,  but  in  an  action  for  payment  of  the 
of  a  particular  year,  the  proprietor  of  the  sul^ects  pleaded 
that  the  action  ought  to  be  dismissed,  on  tbe  ground  that  the 
subjects  were  situated  within  the  parish  of  Stirling,  and  so 
not  liable  for  the  assessment.  After  a  proof  aa  to  tbe  stfas 
of  the  lands,  tbe  Sheriff<substitute  dismissed  the  action,  bat 
the  Sheriff,  proceeding  on  tbe  usage  as  to  the  mode  of  a  sins 
ment,  the  proof  of  which  be  held  to  be  complete  and  decisive, 
reversed  tbat  finding,  and  decerned  for  the  asassamtnt  and 
expenses  of  process^Held  that  tusnensibn  was  a  competent 
mode  of  review  of  tbe  Sheriff's  judgment;  but  itpmiom  indi- 
cated, that  tbe  main  question  as  to  toe  nttu  of  the  lands,  aad 
consequent  liability  to  a  particular  parish,  could  onlj  be  raiaed 
by  declarator,  p.  696. 

PROOF — The  copy  of  a  lease  confessedly  geDuise,  is 


admissible  in  evidence  in  the  absence  of  the  prindpal,  p.  32S. 

Commisnon  and  Diligence,  p.  146. 

Diligence  for  Recovery  of  Writings — A^eat 


Client — Confidentialihr,  p.  116. 

Parole — Bond  of  Presentation — Held  ineonapa- 


tent  to  prove  by  parole,  or  to  remit  to  trial  by  jury,  an  alleged 
promise  by  a  party  to  present  a  debtor  on  a  certidii  day,  or 
pay  tbe  debt,  p.  260. 

Reference  to  Oath — Production  of  DocmaeDts— 


A  party  having  brought  an  action  againil  his  client,  fuaecy 
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years  of  age,  for  recovery  of  certain  business-accoants  which 
bad  prescribed,  the  record  was  closed  without  any  productions 
being  made,  and  a  reference  was  made  to  the  oath  of  the  de- 
fender. In  the  reference  a  summons  was  produced,  and  the 
defender  was  asked  if  he  recollected  of  the  action  relative 
thereto — Held  that  the  document  might  be  shown  to  refresh 
the  memory  of  the  deponent,  bat  could  not  be  used  in  evi- 
dence to  contradict  his  oath,  or  be  produced  in  process,  p. 
265. 

PROCESS—PROOF— Witness —.Competency_Commiss{on 
to  examine  a  witness  abroad,  granted,  notwithstanding  of  his 
appearing  to  have  such  an  interest  in  the  cause  as  might  ren« 
der  his  evidence  incompetent,  p.  16. 

PURSUER ~.Bankrupt_Cessi&->Gatttion  for  Ex- 
penses— Circumstances  in  which  a  bankrupt  pursuer  was  found 
not  entitled  to  insist  in  an  action  without  finding  caution  for 
the  expenses  of  process,  p.  190, 

RANKING  AND  SALE-. Writer's  Hypothec—Lien 


— Circumstances  in  which,  in  a  process  of  ranking  and  sale 
of  an  estate,  the  Court  dispensed  with  the  production  of  the 
title-deeds  of  the  lands  under  sale,  p.  660. 

RECLAIMING  NOTE—Competency,  p.  610. 

RECORD,  Authentication  of,  by   Lord   Ordinary-. 


Personal  Exception — Where  the  counsel  for  the  parties  had 
authenticated  the  record  by  their  signatures,  and  signed  a 
minute  agreeing  to  close  the  record  on  the  interlocutor  sheet, 
wMch  was  followed  by  a  minute  signed  by  the  Lord  Ordinary 
closing  the  record  in  terms  of  the  minute  of  counsel,  but  the 
revised  papers  did  not  bear  the  signature  of  the  Lord  Ordi- 
nary—Held in  the  drcumstances,  that  this  was  a  sufficient 
compliance  with  the  Judicature  Act,  p.  575. 

Opening  of,  p.  51. 

Opening  up — Production  of  Writs,  p.  318. 

Proof— Evidence — Witness — Statute  5  and  6 


Gul.  IV.  c.  83 — Patent,  Infringement  of— Circumstances  in 
which,  in  an  action  of  damages  brought  for  the  infringement 
of  a  patent,  where  the  defender  proposed  to  call  witnesses  to 
prove  that  the  principle  of  the  patent  had  been  in  public  nse 
prior  thereto  in  Scotland — Held  that  the  proposed  line  of 
evidence  was  inadmissible,  as  no  sufficient  notice  of  such 
course  bad  been  given  to  the  pursuer  on  the  record ; — and 
opinion^  ^1.)  That  in  regard  to  an  allegation  of  prior  use  of 
the  principle  of  a  patent,  it  is  not  enough  to  aver  so,  gene- 
rally, but  it  is  necessary  that  the  prior  use  at  particular  pUoes, 
and  by  particular  persons,  shall  be  set  forth  in  such  a  way 
that  the  pursuer  may  be  able  distinctly  to  meet  such  averment ; 
and,  r2.)  That  the  Statute  5  and  6  Qui.  IV.  c.  83,  §  5,  in 
regard  to  a  defender  in  such  an  action  giving  certain  notice 
of  what  he  intended  to  found  on  at  the  trial,  did  not  extend 
to  Scotland,  but  merely  referred  to  the  mode  of  pleading  to 
be  adopted  in  English  actions  brought  for  the  infringement  of 
patents,  p.  626. 
REDUCTION— Review— Xu  iVadbis— An  action  of 


reduction  dismissed  as  incompetent.  In  respect  that  the  pro- 
cess was  unexhausted  in  the  Inferior  Court,  p.  561. 

RELEVANCY— Agent  and  Client— A  summons  at 


the  instance  of  a  client,  to  render  a  law-agent  liable  for  certain 
law  expenses  and  damages  occasioned  to  the  client  from  the 
use  of  a  border  warrant,  which  had  been  obtained,  as  alleged, 
on  the  proper  usual  employment  of  the  agent,  and  which  the 
Court  found  to  be  illegal,  held  relevant,  though  not  arerring 
jgnormnce,  or  want  of  professional  skill,  or  grou  neglect  in 
the  proceedings,  p,  417. 

Summons — Malice — Diligence,  Illegal  use  o^ 


Damaur^* — Reparation,  p.  580. 

REMIT,  JUDICIAL,  TO  A  PERSON  OF  SKILL 


^^  Obterved,  That  where  the  Goort,  on  a  general  motion  by 
the  parties  for  a  remit,  appoints  a  particular  individual  who 
is  not  expressly  objected  to»  the  appointment  must  be  held  to 
bare  been  made  with  consent,  p.  141. 

RBMIT  OB  CONTINQENTIAM,  p.  72. 

ST  ATUTE 1579,  c.  83— Prescription,  Triennial,  p. 36. 

SUMMONS.  AMENDMENT  OF,  p.  177. 

—  Conjoined  Action — Competency — An  original 


and  a  supplementary  process  being  conjoined — Held  that  a 
declaratory  conduiion,  contained  only  in  the  former,  was,  in 


consequence  of  the  conjunction,  competently  directed  against 
the  defenders  in  the  latter,  p.  24. 

PROCESS— SUSPENSION— Bill  of  Exchange-^Accounting 
—Caution,  p.  392. 

Caution,  p.  310. 

-^—  Interdict — Where  a  presbytery  was  proceeding 
with  a  libel  against  a  minister,  interdict  granted  before  an- 
swer, on  the  ground  that  the  minister  of  a  parliamentary 
church  and  his  elder  had  seats  in  the  presbytery,  and  were 
taking  part  in  the  proceedings,  p.  556. 

SUSPENSION  AND  INTERDICT— Caution— Con- 


signation — Expenses — A  party  having  executed  a  poinding 
of  furniture,  the  property  of  the  daughter  of  his  debtor,  she 
presented  a  suspension  and  interdict,  whereupon  the  poind- 
ing creditor  abandoned  his  diligence — Held  that,  with  the 
view  of  trying  the  question  of  expenses,  the  complaiaer  was 
entitled  to  have  the  bill  passed  without  caution  or  consigna- 
tion, p.  100. 
SUSPENSION   AND  LIBERATION— Statute  1 


and  2  Vict.  c.  86,  §  5 — Held  incompetent  to  introduce  a  prayer 
for  liberation  in  a  note  of  suspension  of  a  decree  in  absence, 
presented  under  the  5th  section  of  1  and  2  Victoria,  c.  86, 
p.  172. 

TITLE  TO  INSIST— Trust— An  action  at  the  in- 


stance of  two  trustees  and  the  beneficiaries  under  the  trust 
was  raised  against  a  third  trustee,  to  compel  him  to  execute 
the  trust ;  pending  the  action  the  trustees,  pursuers,  died — 
Held  that  the  beneficiaries  had  a  proper  title  to  pursue  the 
action  without  sisting  the  representatives  of  the  deceased, 
p.  19. 
WAKENING    AND    TRANSFERENCE  —  Dili- 


gence — Arrestment — Statute  1  and  2  Vict.  c.  114— It  is  in- 
competent, under  Statute  1  and  2  Vict.  c.  114,  to  insert  a 
warrant  of  arrestment  in  a  summons  of  wakening  and  trant« 
ference,  p.  499. 

See  Arbitration,  Bill  of  Exchange.  Church,  Diligenee, 


Excluiive  Privilege,  JExpewtes.  Landlord  and  Tenant,  Li§ 
Alibi,  Mandate,  Parent  and  Child\  Proof,  Property,  2>e- 
claratorof  Public  Informer.  Public  Officer,  Ranking  and 
Sale,  Reference  to  Oath,  Reparation,  Service,  Suepennon^ 
Testament,   Title  to  Sue,   Trust-Deed.   Truet^  Latent, 

PROOF— Contiact— Advocation,  p.  437. 

ii—  Evidence — Heritable  and  Personal  Creditors — Question 
of  evidence,  whether  particular  portions  of  land  were  com- 
prehended under  the  securities  of  heritable  creditors  ?  p.  553. 

.—  Evidence— Jury  Trial,  p.  584. 

Oath  in  Reference — Construction — Process — It  is  not 


competent,  in  construing  an  oath  on  reference,  to  look  beyond 
its  contents,  p.  616. 

Presumption — Death — Heritable  and  Moveable — 1.  Cir- 


cumstances in  which  a  sailor,  after  an  absence  of  thirty-seven 
years  without  being  heard  of,  was  presumed  to  be  dead.  2. 
A  sum  of  money,  with  interest,  arising  from  a  compulsory 
sale  under  a  Statute  which  expressly  provided  against  any 
innovation  of  existing  interests,  found  to  be  heritable,  p.  1. 
Presumption — Debiiur  non  prasumitur  donare — Testa- 


ment— Legacy — A  party  under  an  obligation  to  pay  to  A,  or 
to  the  heirs  succeeding  him  in  the  lands  of  B,  a  sum  of  £3000 
on  her  own  death  or  marriage,  bequeathed  to  him,  bis  heirs, 
executors,  and  assignees,  a  legacy  of  £20,000,  payable  the 
first  term  after  her  death— Held  that  the  debt  was  not  ex- 
tinguished by  the  legacy,  p.  829. 

Proeess^Clerk,  Subscription  of — Oath  defideli,  p.  62. 

Witness — A  builder,  proposed  to  be  examined   as  a 


valuator,  having  been  informed  by  the  agent  of  the  party  ad- 
ducing him,  of  the  valuations  of  previous  witnesses,  held  to  be 
disqualified,  p.  104. 

Witness — Disqualification,  p.  146. 

Witness— Objection    to    Credibility — Ifalice— Extra- 


judicial Statement,  p.  27. 

See  Agent  and  CUeni,    Aliment.    Bill  of  Exchange. 


Riendly  Society,  Husband  and  Wife,  Landlord  and  Tenant, 
Obligation.  Parent  and  Child.  Parish.  Process.  Reparation. 
Sale.   Teinds,  Valuation  of. 

PROPERTY— Common— Declarator,  p.  515. 

-i.—  Declarator  of— Title  and  Interest^SeiYitudc— Road— 


xu 


INDEX. 


Proress — Circamstances  in  which  held,  that  one  of  two  pro- 
prietors of  hniisp^  adjoining  a  close  which  was  used  at  a  com- 
n«<ii  p:|H^•«^e  hy  borli,  was  not  entitled  to  substitute  another 
pf<«.!i:p,  allt'gcd  to  be  equally  convenient,  for  the  existing  one, 
p  5()3. 

PROPE KTY— Di*position_Herifable  Creditor— Records— -A 
i'dther,  i'tfeft  in  the  plenum  dominium  of  certain  lands,  executed 
«  disposition  and  »e(tlement,  by  which  he  conveyed,  subject 
to  revorntion,  tiie  dominium  utile  to  bis  eldest  son,  and  the  su- 
peridriry  fo  h  s  !>er-ond  %ov\.  Some  years  after  he  disponed 
'\>v  Ihoi  <>,  a-,  rh  .>y  stood  in  bimAelf,  lo  the  eldest  son,  recalling 
,!•  *  v'  -  io'i^  foii vevaiire  to  the  second  son,  without  mention- 
{  V  >)r  of  he  cidi'sr  son,  but  declaring  that  the 
It. •!'.>•  ioti-ot*(tUMiu.nt  "liould  be  cfTertual  in  so  far  as  not  re- 
vokid  or  aI((.M(>(l.  The  eldeKt  sun  having  predeceased  bis 
fHiiier  wiiho  if  iosiie,  alter  f^ranring  an  berilabl«  security  over 
the  lands — IL'ld,  iu  a  competition  between  the  heritable  cre- 
ditor and  the  second  son  claiming  as  bis  father's  heir,  that 
the  seciiriiy  extiMidod  over  the  plenum  dominium  of  the  lands 
— the  elilest  son's  right  extending  to  it,  and  not  being  limited 
to  (he  superiority,  p.  459. 

.  Miirches.*SHperior  and  Vassal — Warrandice,  p.  86. 

^—  Possessory  Judgment — Road — A  party  having,  at  bis 
own  hand,  enclosed  a  piece  of  ground  which  a  public  body 
had  kept  for  more  than  seven  years  under  their  charge, 
as  part  of  a  street,  for  the  use  of  the  public,  on  the  allegation 
that  that  body^and  the  public  through  them,  bad  no  title,  and 
that  he  was  the  true  proprietor — Held  that  the  public  body 
were  entitled  to  retain  possession  until  dispossessed  by  the 
order  of  a  cowt  of  law,  p.  281. 

Water — Servitude — Contermindus  Proprietor — A  party 


having  right,,  in  eommon  with  the  inhabitants  of  a  villsge,  to 
lift  water  from-  a  well  for  domestic  purposes,  laid  a  pipe  for 
the  purpose  of  supplying* certain  houses  with  water  from  the 
surplus  which  escaped  from  the  well — Interdict  against  this 
operation  granted  at  the  Instance  of  an  owner  of  property 
bounded  by  a  stream  which  was  partly  fed  b^  the  water  escaping 
from  the  well,  p.  396. 
— .—  See  Sugpenaion, 

RIGHT  OF  COMMON— See  iVocett. 


PROVISION-.See  Hutband  and  Wife. 

PROVISION  TO  CHILDREN— Parent  and  Child— Liferent 

•  and  Fee — A  father,  in  contemplation  of  the  marriage  of  his 
natural  daughter,  bound  himself  for  love  and  favour,  to  make 
payment  to  her  of  a  sum  of  money,  and  that  to  her  in  lifert* nt 
during  all  the  days  of  hei  lifetime,  secluding  the  jtis  mariii  of 
her  intended  husband,  and  to  the  children  of  the  marriage  in 
fee,  whom  failing  to  the  busbaiid — Held  that  the  wife  was 
fiar,  p   73. 

See  Trutt- Settlement. 

PUBLIC  INFORMER— Statute  50  Geo.  IIL  c.  48_Prooess 
— A  party  who  had  b«ren  appointed  by  the  Sheriff  of  Edin- 
burgh HS  an  officer  of  Court,  was  employed  in  that  capacity 
under  the  Middle  District  Road  Acts,  to  supply  information 
to  tht*  PioctitHtor.finral  of  the  county,  to  enable  biro  to  pro- 
serute  for  offences  committed  under  the  Road  Acts.  On  the 
o^(•a^iion  of  these  prosecutions,  the  oflicer  acted  as  principal 
wirneoH,  and  waH  paid  weekly  wagM  for  his  duties  and  (rouble, 
iMtd.  lihellinif  on  the  50rh  Geo.  IIL,  he  brought  an  action 
MUMin^t  the  Procurator* fiscal,  in  which  he  insisted  he  was  en- 
titled to  a  half  of  the  fines  recovered  from  offenders,  on  the 
^ronnd  of  being  informer — Plea  in  defence  sustained,  that 
ilu'  Piot'urator  fi'^cal,  who  pursued  for  the  penalties,  was,  in 
the  >en«e  of  the  Act,  the  informer,  p.  604. 

PUBLIC  OFFICER— Mensenger— Reparation— Diligence— 
S' at  lite  1  and  2  Viit.  c.  114— A  messenger  instructed  to 
rliHige  a  dtbtor  immediately,  gave  a  charge  on  six  days  on  the 
13th,  but  did  not  transmit  the  charge,  so  as  to  be  in  the  bands 
of  hi«  employer,  till  the  21st,  and  on  the22d,  before  ultimate 
diligence  could  be  used,  the  debtor  escaped— Held  that  (he 
tnessenger  was  liable  for  the  debt,  p.  12. 

■  Messenger — Reparation — Negligence  — Process  — Sta- 

tute 1672,  c.  6«-A  messenger  having  returned  an  execution 
of  a  sunnmon«  in  which  a  number  of  the  defenders  were 
neither  named  nor  designed,  and  the  action  having  in  conse- 
quence been  dismissed,  and  the  pursuer  found  liable  in  ex- 


penses— Held,  in  an  action  by  the  pursuer,  that  the  mes- 
senger was  liable,  p.  270. 

PUBLIC  OFFICER— Schoolmaster— TJie  master  of  a  private 
charity,  hicorporatod  by  royal  charter,  bad  the  office  conferred 
upon  him  only  from  year  to  year,  or  during  pleasure — Held 
that  the  governors  might  dispense  with  his  services  at  the  an- 
nual election  of  office-bearers,  p.  62. 

See  Process,  JReparation, 

PUPIL  See  Aliment. 

R 

RANKING— See  Trust. 

BANKING  AND  SALE— Catholic  Creditor— Where  a  daugh- 
ter*s  provision  was  heritably  secured  on  two  subjects,  and  her 
husband  afterwards  became  the  purchaser  of  one  of  them-« 
Held,  in  a  ranking  and  sale  of  the  other  subject,  that  if  the 
provision  were  ranked  wholly  on  it,  the  creditors  in  that 
subject  were  entitled  to  an  asAignalion  of  the  security  held 
over  that  which  the  husband  bad  purchased,  p.  620. 

Decree  of  Certi6cation — Process — A  petition  to  open 

up  a  decree  of  certification  in  a  ranking  and  sale,  presented 
after  the  lands  were  sold  and  vested  in  a  purchaser,  but  while 
the  price  was  still  in  manibus  curia^  for  the  purpose  of.  rear- 
ing up  a  burden  on  tbe  lands,  through  a  title  which  <&i  not 
exist  at  the  time  the  petitioner  and  other  creditors  bad  Aiined 
issue  on  a  closed  record  in  the  process  in  regard  Siheir 
claims  and  interests,  refused  as  incompetent. — C^)9€rv3li  that 
the  object  of  tbe  petition  (if  at  all  competent)  could  be  dis- 
cussed only  in  the  ranking  and  sale,  or  in  a  reduction  of  the 
decree  of  certification,  p.  579. 
See  Process. 


RECORD— See  J5j7>eaies.  Process.  Property.  Service. 
REDUCTION- See  ^6iYrarioa.  BamAriipt.  Personal  Exetp- 

tion.  Process.  Suspension. 

REFERENCE,  JUDICIAL- See  ilr&iVroium.  Proeeu. 

REFERENCE  TO  OATH— Suspension  and  Interdict— Pro- 
cess, p.  616. 

See  Process.   Trust,  Latent, 

REI  INTERVENTUS— See  Caution. 

RELEVANCY— See  Proceu,  JReparation. 

RELIEF- Warrandice— Sale— Held  that  a  purchaser,  ag:uost 
whom  the  Crown  was  proceeding  with  a  suit  in  Exchequer 
for  bygone  teind-duties,  was  not  obliged  to  watt  tbe  issae  of 
that  process,  but  was  entitled  to  proceed  with  an  action  of 
relief  for  the  purpose  of  determining  the  seller's  liabibcy 
under  the  clause  of  warrandice,  in  the  event  of  tbe  Cruwn'i 
claim  being  sustained,  p.  141. 

See  Caution.  Diligence.  Process.  Superior  said  VasmL 

REMIT.  JUDICIAL— See  Process. 

TO  PERSON  OF  SKILL— See  Sm^^ennon, 

RENT — See  Bankrupt.  Landlord  and  Tenant. 

REPARATION— Damages— Collision,  p.  285. 

Damages — Trustees,  Statutory— Liability  for  tbe  Mis- 
conduct of  their  Officers  and  Servants — Held  that  trustees 
under  a  public  Act,  declaring  that  the  trust-funds  are  to  be 
appropriated  solely  for  tbe  purposes  of  the  Act,  are  not  liable 
for  the  negligence  or  misconduct  of  their  offici*rs,  p.  566.. 
Damages — Wrongous  Imprisonment — Public  Officer 


Process —  Summons — Justices  —  Relevancy — Proof Garb, 

Form  of— Roman  Catholic — In  an  action  of  damages  against 
Justices  and  the  Procurator-fiscal,  averring  malice  and  want  of 
probable  cause — Circumstances  in  which  held,  that  tbe  facts 
set  forth  in  the  summons  were  not  relevant,  p.  289. 

Wrongous  Apprehension — Public  Officer-.-.Jiistice  of 

Peace — Clerk— Statute  43  Geo.  III.  c.  141— An  action  cf 
damages  against  a  Justice  of  Peace  dismissed,  on  the  ^roond 
that  he  had  tendered  twopence  of  damages,  and  the  acts  coo- 
plained  of  were  not  libelled  to  have  been  done  '*  raalicioiialT, 
and  without  any  probable  eause,"  p.  113. 

See  Agent  and  Client.  Diligence,  Exclusive  Ptimlege. 


Protess.  Public  Officer,  Sale.   Trust. 
REPONING— See  Process. 
RES  JUDICATA— See  Process. 
RESPONSIBILITY— See  Agent  and  aient. 
RESTINGOWINQ—MeUoraUont-Entail,  p.  496. 
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RETENTION_See  Compensation,  Superior  and  Vastal. 
RETROCESSION—See  Zaiu//or</amf  Tenant. 
R£VIEW-.See  Bankrupt  Act,  2  and  3  Vict,  c.  41,  §  54. 

Process.  Service, 
REVOCATION— See  Husband  and    Wife.     Trust.     Trust- 

Deed. 

ROAD— See  Burgh,  Process.  Property,  Servitude,  Statute, 


SALE— Misrepresentation — Sub-LeiiBe-*Repara(ion — Daroaget 
— The  seller  of  a  lease  found  liable  in  damages  to  the  purchaser 
for  concealing  the  existence  of  m  written  sab-lease  which  he 
had  previously  granted  of  part  of  the  lands,  though  that  sob- 
lease  was  defeasible  at  the  pleasure  of  the  landlord,  p.  31. 

— Stoppage  in  transitu — Cautionary  Obligation — Bankrupt 

—Goods  having  been  delivered  by  mistake  to  the  cautioner 
instead  of  the  principal,  and  the  principal  having  been  seques- 
trated— Held,  in  a  question  with  the  trustee,  that  the  cautioner 
was  not  entitled  to  retain  possession  of  the  goods  till  freed  of 
bis  cautionary  obligation,  p.  520. 

Title — Reservations  and  Restrictions — The  proprietor 


of  several  feus  disposed  of  them  by  a  missive  of  sale,  without 
specifying  that  bis  title  contained  a  reservation  of  mines  and 
minerals  in  favour  of  the  superior,  and  also  certain  restrictions 
as  io  the  kind  of  buildings  to  be  erected  on  part  of  the  ground 
— Held  that  the  purchaser  was  not  bound  to  take  the  subjects 
with  these  restrictions,  p.  51. 

Warranty — Proof,  p.  613. 

See  Bankrupt,  Husband  and  Wife,   Obligation,  Supe» 


rior  and  Vas$aL 

SALMGN-FlSHING^See  Process, 

SCHOOLMASTER— See  Public  Officer, 

SEMIPLENA— See  Aliment,  Parent  and  Ckild, 

SEPARATION  AND  ALIMENT—See  Process. 

SEQUESTRATION— See  Bankrupt,  Bankrupt  Act,  2  and 
3  Vict.  c.  41,  §  54.  Landlord  and  Tenant,  Process, 

SERVICE— Brieves,  Advocation  of— Commission  and  Dili- 
gence— Review,  p.  115. 

Brieve,  Advocation  of— Process — Record — ReTiew,  p. 

107. 

Brieve,  Advocation  of— Statute  1  and  2  Vict.  c.  86,  § 

2 — Process — A  note  of  advocation  of  a  brieve  was  presented 
to,  and  marked  by  the  depute-clerk  of  Session,  and  was  there- 
after, without  being  published  in  the  calling  lists,  and  then 
enrolled  in  the  printed  rolls  for  the  week,  laid  before  the 
liord  Ordinary  named  in  the  note — Held  that  the  procedure 
was  correct,  and  that  the  next  step  was  for  the  Lord  Ordi- 
nary to  advocate  the  brieve,  p.  20. 

Brieves,  Competing — Succession-^A  father  having  set- 


tled his  property  on  bis  daughter  in  liferent,  exclusive  of  the 
JUS  mariti,  and  his  children  in  fee ;  '*  whom  fsiling  before  ma- 
jority or  marriage,  to  the  nearest  lawful  heir  or  heirs  of  my 
said  daughter*' — Held,  on  the  failure  of  the  children,  that  the 
cousin-german  of  the  daughter  was  preferable  to  a  brother  of 
her  husband,  p.  327. 
See  EntaiL 


SERVITUDE— Road— Foot-Road,  Public,  p.  54. 
— ~  See  Process.  Property, 

SETTLEMENT— Leasc^Assignation,  p.  437. 

See  Poor.   Trust. 

SHERIFF-COURT— See  Jurisdiction. 

SMALL-DEBT  ACT— Arrestment  on  Dependence-^Feet— 
Declared  irregular  and  illegal,  1st,  to  issue  and  charge  a  fee 
for  precepts  of  arrestment  on  the  dependence  of  smalt-debt 
actions;  and,  2d,  to  give  discount  on  fees  to  pursuers,  espe- 
cially without  providing  that  tbe  full  fees  should  not  after- 
vrards  be  charged  ai  expenses  against  the  defenders,  p. 
454. 

See  Process. 

SOCIETY— See  Title  and  Interest  to  Sue. 

STAMP— See  Bill  of  Exchange. 

STAMP  ACT,  55  Geo.  III.  c.  184,  Part  1st,  p.  66— Bank— 
Sanker*s  Draft — Found,  1.  That  drafts  upon  a  banker  in  tbe 
fsDrm  of  a  mere  order,  without  any  mention  either  of  tbe  bearer 
Or  of  a  ptrticular  payee,  are  to  beoontidered  as  drafta  payable 


to  tbe  bearer,  in  tbe  sense,  and  within  the  benefit  of  the  Act 
55  Geo.  III.  c.  184:  2.  That  drafts  in  that  form  do  not  lose 
their  privilege  from  their  bearing,  after  and  apart  from  the  sig- 
nature of  the  drawer,  a  memorandum  in  bis  hand- writing, 
Buch  as  "  per  A  B."  But  that  an  order  having  such  addition 
in  the  body  of  it,  and  before  the  signature,  is  payable  only  to 
the  party  mentioned,  and  is  not  entitled  to  the  statutory  privi- 
lege as  payable  to  the  bearer :  3.  That  drafts  payable  to  A  B, 
£  F,  **  or  to  the  bearer,"  are  to  be  considered  as  drafts  pay- 
able to  tbe  bearer,  p.  82. 

STIPEND— See  Teinds.   Church. 

STOPPAGE  IN  TRANSITU— See  SaU. 

STATUTE— Road— Act  1  and  2  Will.  IV.  c.  43,  §  65— En- 
tailed Proprietor — Expenses — Road  trustees,  with  a  view  to 
acquire  a  right  of  feriy  belonging  to  an  entailed  proprietor, 
made  offer  of  £567  as  the  value,  which  was  refused ;  the  pro- 
prietor, however,  made  no  tender  of  it  for  any  specific  sum, 
and  a  jury  was  summoned  to  ascertain  the  value.  The  ver- 
dict was  for  £625,  and  the  proprietor,  in  applying  to  the 
Court  to  regulate  the  investment  of  tbe  fund  for  the  benefit 
of  the  succeeding  heirs  of  entail,  craved  that  the  expense  of 
realising  and  investing  the  fund  should  be  deducted  from  it 
— Held  that  he  must  pay  his  own  expenses  in  realising  the 
fund,  but  that  be  might  deduct  the  expense  of  investing  it, 
p.  7. 

1318.  c.  12;  Robert  L  ;  James  L,  1424,  c.  12;  1427, 

c.  6  qr  116  ;  1429,  c.  22  or  131 ;  James  IL,  1457,  c.  34  or 
66 ;  James  III.,  1469.  c.  13  or  87  ;  1478,  c  6  or  73 ;  James 
IV.,  1488,  c.  16;  1489,  c.  16;  1503,  c  17  or  72;  James 
v.,  1535,  c.  16 ;  Mary,  1563,  c  3 ;  James  VL,  1579.  c.  27; 
1581,  c.  3;  1685,  c.  20;  1696,  c.  35;  1698,  c.  3;  1705,  c. 
12— See  Process;  1579 ^8ee Prescription;  1579, c.  83— Sea 
Process;  1579,  c.  74;  1672,  c.  18— See  Poor;  1592,  c. 
117,  and  54  Geo.  IIL  c.  169  (Ministers*  Widows'  Fund)— 
See  Church;  1661— See  Competition:  1663,  c.  21— See 
Church;  1672,  c.  6— See  Process.  Public  Officer;  1685— 
Ste  Entail;  169B,  c.  6^ See  Bankrupt.  Caution;  10  Geo. 
II.  c.  28,  and  43  Geo.  IIL  c.  142— See  Interdict ;  10  Geo. 
in.  c.  51— See  Entail;  43  Geo.  IIL  c.  141— See  Repara- 
tion; 48  Geo.  IIL  c.  151,  §  16— See  Process  ;  50  Geo.  IIL 
c.  48~See  Public  Informer;  3  Geo.  IV.  c.  91— See ^Mr^A, 
Managers  of;  5  Geo.  IV.  c.  74,  and  5  and  6  Gul.  IV.  c.  63 
—See  Excise  Laws  ;  6  Geo.  IV.  c.  120,  §  40,  and  1  and  2  Vict, 
c  66,  §  1-6— See  Process  ;  11  Geo.  IV.  c.  119— See  OblU 
gation;  5  and  6  Will.  IV.  c.  83— See  Process;  6  Will.  IV. 
—See  Partnership  ;  6  and  7  Will.  IV See  Contract.  Hus- 
band and  Wife  ;  1  and  2  Vict.  c.  41 — See  Bankrupt  ;  1  and 
2  Vict.  c.  86,  §  2— See  Service  ;  1  and  2  Vict.  c.  86,  §  5— 
See  Process;  I  snd  2  Vict.  c.  110 — See  Bankrupt;  1  and 
2  Vict.  c.  114— See  Process.  Public  Officer;  2  and  3  Vict, 
c.  41— See  Bankrupt;  2 and  3  Vict.  c.  41,  §  14— See  Pro- 
cess. 

SUB-LEASE- See  Sale. 

SUBMISSION— See  Contract.  Debtor  and  Creditor. 

SUCCESSION— Testament— Trust— Burden— Personal  and 
Real — A  testator  directed  his  trustees  to  convey  certain  lands 
to  A,  whom  failling  to  B,  but  declared,  that  in  the  event  of 
A  or  his  issue  succeeding  to  a  certain  other  estate,  he  or  they 
should  be  bound  to  denude  of  the  estate  now  eouveyed  in 
favour  of  B  or  his  issue, — it  being  the  testator's  meaning  and 
intention  that  the  two  estates  should  never  be  united  during 
tbe  lifetime  of  B,  or  any  of  his  issue — Held  that  the  trustees 
wouU  discharge  their  duty  under  the  settlement,  by  insert- 
ing tbe  testator's  decUration  in  terminis  in  tbe  conveyance  to 
A;  that  the  declaration  amounted  only  to  a  personal  obliga- 
tion on  A,  and  could  not  be  made  to  affect  the  lands  as  a  real 
burden  or  species  of  entail,  p.  501. 

See  Service.  Superior  and  Vassal    Testament.   Trust. 

SUMMONS— See  Process.  Reparation. 

SUPERIOR  AND  VASSAL— Agreement— Joint  and  Seve- 
ral Obligation — Intromission — Liability — A  prime  superior 
feued  out  certain  subjects  to  A,  who  subfeued  part  of  them 
to  X  and  T ;  Y  subfeued  hb  out  to  C  ;  C  never  completed 
any  title  to  his  feu,  but  possessed  under  the  personal  obliga- 
tion derived  from  T.  A,  the  mid-superior,  to  whom  the  se- 
veral subfeuart  had  regularly  paid  their  fetipdutiesy  fell  into 
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■ereral  yean'  arrear  of  fea-duty  to  the  prime  superior,  and  he 
having  threatened  eTiction  therefor  of  all  the  aobfeus,  X 
paid  the  amount,  and  brought  an  action  of  relief  against  C  for 
a  proportion  of  the  arrears  corresponding  to  his  feu-duty — 
Held  that  X  was  entitled  to  demand  relief  from  C  of  a  pro- 
portion corresponding  to  the  amount  of  his  feu-duty,  p.  463. 

SUPERIOR  AND  VASSAL— Burgh— Retention— Relief— 
In  a  feu*charter  granted  by  the  magistrates  of  a  royal  burgh,  the 
subjects  were  to  be  held  free  of  all  public  burdens.  The  affairs 
of  the  burgh  having  been  put  under  trust  in  terms  of  a  Statute, 
by  which  the  magistrates  were  authorised  and  required  to  com- 
pound for  all  and  every  debt  due,  and  obligation  contracted  by 
them,  by  granting  bonds  of  annuity  at  the  rate  of  £3  Sterling 
for  every  hundred  pounds  of  such  debta — Held,  1.  That  the 
vassal  was  entitled  to  retain  all  feu-duties  and  casualties, 
M'bether  payable  on  account  of  the  property  in  question,  or 
on  account  of  any  other  property  held  in  feu  of  the  magis- 
trates, until  he  shall  be  relieved  of  all  the  taxes  within  the 
obligation  of  exemption,  which  he  may  have  been  compelled 
to  pay  since  the  constitution  of  the  statutory  trust :  2.  That 
for  the  whole  turns  on  account  of  taxes  or  other  burdens  as 
aforesaid,  which  the  vassal  may  have  paid  before  the  consti- 
tution of  the  trust,  the  magistrates  are  bound  to  deliver  an 
annuity-bond  corresponding  to  the  amount,  in  terms  of  the 
Statute :  3.  That  the  vassal  is  not  bound  to  accept  of  annuity- 
bonds  at  the  rate  and  in  the  terms  of  the  Statute,  for  the  sums 
paid,  as  above  expressed,  since  the  constitution  of  the  trust; 
but  that,  as  to  such  sums,  the  magistrates,  as  superiors,  are 
liable  in  full  exemption  and  relief  to  the  vassal,  both  for  what 
iie  has  paid  and  for  what  may  be  exigible  from  him  in  all  time 
coming,  p.  252. 

CMSualties  of  Superiority — Entry  of  Heirs  and  Singu- 
lar Successors — Relief— Composition  —  Succession —  Entail 
^-Construction — Charter  of  Resignation — A  fee-simple  pro- 
prietor entailed  his  estate  on  A,  B,  and  C,  neither  of  whom 
were  heirs  of  line  to  the  entailer,  nor  were  they  related  by 
blood  in  any  degree  to  one  another.  A,  the  institute,  made 
up  titles,  and  received  from  the  superior  a  charter  of  re- 
signation, whereby  the  lands  were  conveyed  to  the  same 
series  of  heirs,  as  specially  set  forth  in  the  entail,  and  a  clause 
was  inserted  in  the  charter,  declaring  that  the  granting  there- 
of was  not  to  exclude  the  superior  and  his  successors  from 
any  claim  they  had  at  law  to  a  full  year's  rent  of  the  subjects, 
**  whenever  the  heirs  of  entail  to  whom  the  succession  shall 
open  shall  happen  not  to  be  the  heir  of  line  of  the  person  who 
was  last  entered  and  infeft."  On  his  entry  the  institute  paid 
a  composition  to  the  superior  of  a  full  year's  rent  as  a  singular 
successor.  Aft^r  his  death,  and  also  that  of  B,  who  had  enter- 
ed with  the  superior  in  the  lands,  the  succession  opened  to  C, 
who  was^  not  the  heir  of  line  of  B,  the  vassal  last  infeft — Held 
by  a  majority  of  the  whole  Court,  that  the  superior  was 
bound  to  enter  C  as  an  heir  of  the  investiture,  on  payment  of 
the  ordinary  casualty  of  relief  exigible  from  an  heir,  p.  468. 
Feu-Dutied — Interest — Interest  on  feu-duties  is  not  exi- 


gible previous  to  a  judicial  demand,  p.  307. 

Investiture— Parts  and  Pertinents — Reservation— Pre- 


cept of  Clare — Coal  and  Limestone,  Reservation  of-^In  cer- 
tain lands  the  dominium  utile,  together  with  the  parts  and 
pertinents  thereof,  were  acquired  free  of  any  reservation  in 
favour  of  the  superior.  A  reservation  of  the  coal  and  limestone 
began  to  be  inserted  in  the  titles  about  sixty  years  back,  for 
the  first  time,  in  a  precept  of  chare  eomatat,  and  subsequently 
in  successive  charters ;  but  the  minerals  were  never  wrought 
—Held  that  the  property  of  the  ooal  and  limestone  was  in 
the  vassal,  p.  198. 

Obligation— Feu-Contract — Implement — By  certain  ar- 


ticles of  roup  two  lots  of  ground  were  feued  in  1813,  and  in 
1825  a  formal  contract  of  feu  was  entered  into  by  the  supe- 
rior and  vassal,  varying  essentially  from  the  articles  of  roup. 
The  contract  provided,  that  *'  when  the  stances  shall  be  built 
upon,  the  buildJMgs  shall  be  in  a  line  pointed  out  by  A  B, 
and  be  constructed  conform  to  a  plan  approved  by  an  archi- 
tect to  be  appointed  by  the  superior:  Further,  that  the  vassal 
shall  be  at  one-half  of  the  expense  of  making  the  common 
Stiwers  opposite  to  the  stances,  and  also  of  one-half  of  making 
the  streets,  lighting  and  cleaning  the  same,  &c. ;  and  in  so  far 


as  the  said  drains,  8tc  are  already  finished,  the  vassal  becomes 
bound  to  pay  the  expense  thereof."  The  stances  remained  un- 
occupied, and  in  1840  the  trustees  of  the  vassal  raised  an  action 
to  have  the  superior  ordained  to  furnish  an  elevation  plan,  to 
make  streets,  fce.,  the  vassal  being  willing  to  pay  one-half  of 
the  expense  of  making  the  same  opposite  the  two  stances 
feued ;  and  in  the  event  of  the  supeiior  failing  so  to  do,  to 
have  the  feu-right  declared  at  an  end ;  and  in  any  event,  to 
have  repayment  of  the  feu-duties  already  paid,  or  at  least  re- 
lief from  the  payment  thereof  in  future — Held,  1.  That  the 
demands  made  upon  the  superior  could  not  be  maintained 
either  as  conditions  of  the  feu-eontraet  or  as  independent 
rights :  2.  That  the  feu-contraet  could  not  be  controlled  by 
the  articles  of  roup,  p.  259. 

SUPERIOR  AND  VASSAL- Reddendo— Circomstancea  in 
which  the  word  hordeum,  in  the  reddendo  of  a  charter  of  the 
sixteenth  contnry,  held  to  mean  not  bear  or  bigg,  but  barley, 
p.  83. 

Sale— Retention  of  Title  in  Security  of  Price — A  party 

sold  a  property,  and  executed  a  disposition  in  fiivoor  of  the 
purchaser,  in  virtue  of  which  he  obtained  possession  of  the 
subjects;  but  the  deed  remained  in  the  custody  of  the 
seller,  as  a  security  for  a  balance  of  the  price — Held,  in  a 
question  between  the  heir  of  the  seller,  who  had  died  uoin- 
fefr,  and  the  disponees  of  the  purchaser,  that  the  heir  had  the 
only  good  and  undoubted  right  to  obtain  a  charter  from  the 
superior,  p.  270. 

Sasine — Register — Where  lands  originally  burgage  were 


held  in  feu  under  magistrates,  who  were  specially  empowered 
to  grant  such  feus — Held  that  the  sasines  taken  in  them  could 
be  validly  recorded  only  in  the  General  Register  of  Sasines 
or  Particular  Register  of  the  county  in  which  they  were  situ- 
ated, and  not  in  the  Burgh  Register,  p.  400. 
See  Erpeneee,  Juriediction.  Properijf. 


SURROGATUM— See  HuMbandand  Wife. 

SUSPENSION— Reduction— Remit  to  Person  of  Skill— Pro- 
cess— Property — Damage,  p.  452. 

See  Bill  of  Exehemge.   InigrdicU    Proeeee.    Referemt* 

to  Oath. 

AND  LIBERATION— Sec  i^ocess. 


TEINDS— Stipend— Augmentation — An  heritor  boldinga  fea- 
rigbt  to  his  teinds  for  payment  of  a  certain  quantity  of  meal 
annually  to  the  titular,  or,  in  his  option,  to  the  minister  of 
the  parish,  had  an  amount  of  stipend  laid  upon  his  lands  equal 
to  the  value  of  the  teind-duty — Held,  in  providing  for  a  sub- 
sequent augmentation,  that  it  must  be  laid  proportionally  upon 
the  teinds  of  the  lands  of  the  titular  and  the  heritor,  ajfter 
deducting  from  the  gross  amount  of  those  of  the  heritor  the 
teind-duty  payable  by  him  as  old  stipend,  p.  3. 

Titularity — Completing  Titles — Aqgmentation  and  Lo- 
cality— Church,  p.  654. 

VALUATION   OF— Proof— Evidence  held  insufS- 


cient  to  prove  that  the  teinds  of  certain  lands  were  included 
in  the  valuation  of  other  lands  of  a  different  name,  belonging 
to  the  same  proprietor,  p.  45. 

TERCE— See  Agent  and  Client. 

TESTAMENT—Legacy— Vesting— Condition— A  torn  was 
bequeathed  to  A,  the  interest  being  payable  from  aiz  mooths 
after  the  testator's  death  to  A*s  legal  guardiana,  niid  the  pris- 
cipal  on  A's  majority.  A  survived  the  testator^  bat  died  ia 
pupillarity — Held  that  the  legacy  had  veated,  p.  673^ 

Process — Title — Foreign — A  Scotsman  who  died  do- 
miciled in  India  bequeathed  *'  to  D.  F.  and  his  fismily,"  by  a 
will  executed  there,  a  sum  lodged  in  the  hands  of  his  bsmkers 
at  Calcutta.  The  executors  under  the  will  having  died  or 
declined  to  act,  the  children  of  D.  F.,  nnder  a  decree-dative 
from  the  Commissary  of  Edinburgh  as  executors  911a  l^^tees, 
brought  an  action  in  the  Court  of  Session  for  payment  of  the 
legacy  against  one  of  the  partners  of  the  bank  who  wms  re- 
siding in  Scotland,  and  obtained  decree,  subject  to  tbe  eoe- 
dition  of  "  producing  a  sufficient  title  in  their  persona  before 
extract*' — Held  that  that  title  must  be  a  confirmation  of  tbe 
decree-dative  which  they  had  previously  obtained,  p.  569. 

— »  SucoefiioD*Destination^£ntaiU*A  father  bequeathed 
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to  his  two  natural  danghtera  two  separate  sums,  to  be  acca- 
mulated  for  their  behoof  till  they  were  twenty  yeara  of  age. 
Failing  either  of  them  without  lawful  male  beira,  the  other 
was  to  take  her  fortune ;  and  failing  both  without  lawful 
male  heirs,  the  whole  was  to  go  to  one,  and  failing  him  to 
another  brother  of  the  testator's,  and  his  lawful  male  heirs, 
and  failing  them  to  a  nephew.  On  the  marriage  of  the  daugh- 
ters, provided  it  was  after  twenty  years  of  age,  and  with  the 
consent  of  the  trustees  under  the  settlement,  they  were  "  to 
have  the  whole  of  the  sums  heretofore  bequeathed  to  them," 
which  sums,  however,  were  to  be  invested  in  land,  and  en- 
tailed on  the  male  heirs  of  the  two  daughters.  A  multiple- 
poinding  having  been  raise<]  for  the  purpose  of  determining 
the  rights  of  the  parties,  and  one  of  the  daughters  having  died 
leaving  a  daughter,  an  interlocutor  was  pronounced,  finding 
that  the  lands  to  be  purchased  with  the  sums  bequeathed  to 
the  daughters  were  to  be  settled  on  the  surviving  daughter 
and  her  heirs-male,  under  the  fetters  of  a  strict  entail,  but 
that  it  waa  **  unnecessary,  hoe  $tatu,  to  give  any  direction  as 
to  the  extent  of  the  destination  to  be  inserted  in  the  said 
deed" — Held  that  the  collateral  heirs-male  of  the  testator 
ought  not  to  be  included  in  the  entail  which  he  had  directed 
Co  be  made,  and  that  the  trustees  under  the  marriage-contract 
of  the  daughter  surviving  at  the  date  of  the  above  interlocutor, 
were  entitled,  to  the  exclusion  of  those  of  the  daughter  who 
had  died,  to  have  the  lands  and  estate  purchased  with  the  ac- 
cumulated amount  of  the  bequests  transferred  to  them  in  fee- 
simple,  for  behoof  of  the  parties  interested  in  the  marriage- 
contract,  p.  343. 
TESTAMENT— See  Foreign,     ffusbatid  mid  Wife.   Proof.- 

Succeasiom,    Trust, 
TlTLE^See  Husband  and  Wife.    Obligaium.    Parish.   Pro- 
cess, Sale,    Testament, 
AND  INTEREST  TO  SUE— Trust— Society— Cor- 
poration— Pactum  IlUcitum — Nobile  Officium — A  public  so- 
ciety, denominated  the  **' Prime  Gilt,*'  existed  in  Kirkaldy 
for  upwards  of  two  centuries,  and  the  funds,  which  arose  from 
rates  levied  on  masters  and  mariners,  were  dedicated  to  the 
aupport  of  the  contributors  in  necessity,  and  their  widows, 
&c.  Owing  to  alleged  difficulties  in  levying  the  rates,  and  other 
causes,  it  was  resolved  to  realise  the  property  of  the  society, 
and  to  divide  it  equally  among  the  existing  members,  providing 
for  any  widows  on  the  fund,  but  refusing  to  recognise  the 
rigbt  of  the  mariners,  or  thereafter  to  receive  tbeir  rates.    In 
a  conjoined  process  of  snspeaaion,  reduction  and  declarator, 
brought  in  regard  to  tbese  proeeedings  at  the  instance  of  cer- 
tain widows  on  the  fund,  and  common  mariners  who  had  long 
contributed  their  rates — the  title  of  these  parties  to  sue  was 
sustained,  and  interdict  granted  against  the  resolutions  and 
proceedings  of  the  managers;  and  found  that  the  property 
was  held  in  trust  for  the  Prime  Gilt,  and  the  persons  or  mem- 
bers entitled  to  be  members  thereof^  and  such  parties  as  may 
hereafter  become  members,  or  as  are  or  may  be  entitled  to 
derive   support  or  assistance  from  its  funds,  and  that  the 
managers  are  bound  to  denude  of,  and  convey  the  property  of 
the  society  in  trust  to  such  person  or  persons  as  the  Court 
may  name,  and  in  such  terms,  and  under  such  conditions  as 
the  Court  may  hereafter  direct,  p.  529. 
TO  SUE— Executor— Process— .One  of  three  execu- 


tors brought  an  action  in  her  own  name  against  one  of  the 
co-executors,  for  her  share  of  a  debt  due  by  him  to  the  defunct 

Held,  in  the  ciicumstancee,  that  she  was  entitled  to  pursue 

the  action,  p.  30. 

See  Entail,  Property,  Declarator  of. 


-.  TO  OBJECT— See  Diligence, 


TRUST---Catholic  Creditor— Ranking — A  trust-settlement 
for  family  purposes,  by  a  party  who  died  Insolvent,  hav- 
ing been  taken  up  by  the  trustees,  and  administered  by 
them  on  a  general  understanding  with  the  creditors,  and  for 
tbeir  behoof,  a  creditor  holding  a  personal  and  heritable  se- 
curity for  the  same  debt,  claimed  on  the  personal  security  for 
the  whole  amount.  A  multiplepoinding  was  afterwards  raised 
by  certain  creditors  in  name  of  the  trustees,  and  the  same 
creditor  again  lodged  his  claim  to  rank  for  the  full  amount  of 
the  debr,  without  deducting  a  payment  which  he  had  in  the 


meantime  received  from  the  heritable  security — Held  that  the 
ranking  was  good,  p.  78. 

TRUST,  LATENT— Reference  to  Oath— Construction— Pro- 
cess— Circumstances  in  which  an  assignation,  alleged  to  have 
been  granted  in  trust,  was  found  to  be  onerous  and  valid  by 
the  deposition  of  the  assignee,  to  whose  oath  it  had  been  re- 
ferred, p.  191. 

Succession — Testament — A  testator  conveyed  his  pro- 
perty to  trustees,  with  an  injunction  to  pay  over  the  annual  free 
proceeds  to  his  daughter  during  her  lifetime,  or  failing  her  to 
her  children,  till  they  attained  majority,  when  the  fee  was  to 
be  paid  over  to  them,  and  the  trust  was  to  cease,  but  expressly 
provided  that  the  accounts  of  the  trustees  "  shall  be  annually 
produced  to,  and  examined  by,  an  accountant  of  character  and 
experience,  to  be  chosen  by  the  said  trustees  or  trustee,  and 
after  being  examined  and  passed  by  him,  shall  be  fitted  and 
docqueted  by  the  said  trustees  or  trustee,  and  which  shall 
operate  as  a  complete  exoneration  to  them  orhim  accordingly, 
it  being  hereby  provided,  that  neither  the  said"  daughter, 
**  nor  any  other  party,  or  person  or  persons  whatsoever,  shall 
have  any  right  or  title  to  inquire  into,  or  interfere  with  the 
management,  nur  to  quarrel  or  impugn  the  accounts  of  the 
said  trustees  or  trustee,  or  theiroMhier -or  manager,  or  others 
acting  under  his  or  their  authority,  nor  to  object  to  any  article 
for  which  they  or  he  shall  take  credit,  after  the  same  has  been 
examined  and  passed  by  the  said  accountant,  as  aforesaid".^ 
Held  that  th6  daughter  and  her  husband  had  no  right  to  see 
the  trjistees'  accounts  and  vouchers  annually,  before  being 
audited  and  reported  on  by  an  accountant,  and  to  have  an 
opportunity  of  stating  otjections  thereto,  if  necesaary,  and  of 
being  heard  thereon,  p.  406. 

Testament — Succession — Parent  a«d  Child  —  Revoca- 


tion, p.  j618. 

Trustees— Liability— Reparation— CW/Mi    2afa— Cir- 


cumstances which  were  held  to  amount  to  gross  negligence 
on  the  part  of  trustees,  so  as  to  render  them  personally  liable 
for  moneys  lost  to  the  trust-estate,  notwithstanding  of  the 
protecting  clause  in  the  trust-deed,  p.  116. 

Trustees — Powers — Liability — Bona  fides — A    party 


executed  a  trust-deed,  in  which  he  directed  his  trustees  to 
invest  the  whole  residue  of  his  funds  *'  in  the  purchase  of 
lands  in  Orkney,  or  any  other  place  they  should  judge  expe- 
dient," and  to  convey  them  to  his  heir  of  entail.  The  true* 
tees  purchased  the  superior-duties  atfecttog  the  entailed  estate* 
It  having  been  found  that  this  was  an  improper  application  of 
the  trust-funds,  and  that  they  must  account  to  the  heir  of  en- 
tail for  the  capital  sum  of  money  applied  in  the  purchase- 
Held  that  they  must  also  account  for  interest  oe  the  capi- 
tal sum,  according  to  the  rate  which  had  been  payable  on 
heritable  bonds,  p.  90. 

SeeiVocess.  Settlement  Sueceesiom.  TUleandlntereH 


to  Sue, 

TRUST-DEED— Revocation — Intention.^An  heritable  pro- 
perty having  been  ineffectually  conveyed  by  a  trust -disposi- 
tion and  settlement,  which  revoked  a  previous  settlement, 
only  "  in  so  far  as  inconsistent  with  these  presents" — Held 
that  the  heir-at-law  was  excluded,  and  that  the  residuary 
legatee  under  the  previous  settlement  wai  to  be  preferred, 
p.  209. 

Trustees,  Discretionary    Powers   of— Process — 

Multiplepoinding — Competency — A  testator  bequeathed  the 
sum  of  £3000  to  his  natural  son,  the  interest  of  which  he 
appointed  to  be  applied  in  defraying  the  expense  of  his  board 
and  education  "  until  be  make  choice  of  a  profession ;  and 
how  soon  my  trustees  are  satisfied  that  he  is  doing  well  in 
such  profession,  and  that  it  will  be  prudent  to  ^ve  him  the 
command  of  the  capital  sum,"  to  pay  it  over  to  Hn.  The 
legatee,  after  having  completed  his  thirty-second  year,  made 
choice  of  the  business  of  a  farmer,  but  before  he  had  taken 
any  farm,  claimed  payment  of  the  legacy.  A  multiplepoind- 
ing by  the  trustees,  for  the  purpose  of  having  it  determined 
whether  they  were  warranted  to  comply  with  the  demand, 
was  dismissed,  Isf,  as  incompetent ;  and,  2d,  in  respect  that 
the  question  raised  was  matter  for  the  discretion  of  the  trus- 
tees in  the  first  instance,  p.  267. 

— .'— — »  See  Husband  and  Wife. 
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TRUST-SETTLEMENT— Heritable  and  Moveable—Provi- 
siond  to  Cbildren — A  party  by  bis  trust-settlement  directed 
big  tru»tefs,  *'  if  it  shall  not  bav«$  been  done  previously^  to 
lend  out  on  good  heritable  «»ecuiity  the  sum  of  £10,000,  a« 
noon  ofler  my  death  as  possible,  for  securinf^  payment  of  the 
yearly  interest  and  produce  to  nay  widow ;"  2d,  **  As  soon  as 
po$i($ible  ufrer  the  death  of  the  longest  liver  of  me  and  my  said 
vufe,  if  not  previously  done,  to  lend  out  the  sum  of  £9000  for 
the  security  of  provisions  to  my  daughters.*'  Lastly,  '*  As 
soon  after  the  deaih  of  the  longest  liver  of  me  and  my  said 
wife  as  may  be  convenient,  to  convey  and  make  over,  in 
equal  portions,  to  my  sons  A  and  B,  the  free  residue  of  my 
estate,  heritable  and  moveable.'*  The  wife  survived  the 
truster.  He  himself  left  heritable  securities  to  the  amount 
of  £7400 ;  and  the  trustees,  over  and  above,  took  heritable 
securities  to  themselves,  amounting  to  £10,184.  After  the 
death  of  the  widow,  but  before  the  division  of  the  residue, 
A,  the  son,  died  intestate.  In  a  competition  between  his 
heir  and  executors  for  the  half  of  the  residue — Held,  1.  That 
the  heritable  securities  left  by  the  truster  himself  were  to  be 
imputed  pro  tanto  in  making  up  the  investment  of  £10,000 
for  the  widow:  2.  That  after  her  death  the  said  £10,000  was 
to  be  kept  up  to  the  amount  of  £9000,  for  tbe  security  of  the 


provisions  to  tbe  daagfaters :  8.  That  the  rt— Himg  £1000, 
together  with  the  whole  other  residue  of  tbe  testator,  wis 
moveable,  and  that  the  half  destined  to  the  reddiiarjr  U^Xtn 
deceased,  descended  to  his  executors,  p.  236. 

TRUSTEE— .See  Bankrupt,  Bona  Fides.  Purtni  and  Child, 
Process.  Reparation.  Trust.  Tnut-Deed.  COMPETl- 
TION  FOR— See  Bankrupt  Act,  2mmdS  Viet.  e.  41.  §  54. 

TRUSTEES— Personal  Liability,  p.  239. 

U 

USAGE— See  Parish. 

V 
VALUATION— See  Bankrupt  Aei,2mtd  S  Fid.  e.  41,  §  40. 

VESTING— See  DBStament. 
VITIATION— See  Bill  of  Exchange. 

W 

WAKENING  AND  TRANSFERENCE^See  Proeeas. 

WARRANDICE— See  Property.  Sate. 

WATER— See  Property. 

WITNESS— See  Process.  Proof. 

WRITS.  PRODUCTION  OF— See  Process. 

WRONGOUS  IMPRISONMENT— See  ReparaiU 
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CASES  DECIDED  IN  THE  HOUSE  OF  LORDS. 


ACCRETION  —  Alluvion — River—  Feu-Right — Property— 
— By  a  series  of  Statutes,  tbe  first  in  1758  and  the  last  in  1825, 
a  trust  was  created  for  improving  the  navigation  of  the  river 
Clyde.  Poivers  were  conferred  on  the  trustees  to  undertake 
all  necessary  works  for  that  purpose,  whether  it  should  be  by 
contracting  or  enlarging  the  <:hannel  of  the  river.  The  trus- 
tees proceeded  by  contracting  the  channel,  for  which  end  they 
erected  embankments  in  the  channel  of  the  stream.  At  one 
part  of  the  river  a  feu-right  had  been  granted  in  1792  by  the 
Magistrates  and  Town-council  of  Glasgow  (who  were  then 
eUo  the  trustees  of  the  river),  of  a  piece  of  ground  of  a  spe- 
cified measurement,  and  described  as  bounded  on  tbe  north 
by  the  Clyde.  A  considerable  space  having  been  interjected 
between  the  original  limits  of  the  feu  and  the  river,  in  conse- 
quence of  the  embankment  made  by  tbe  trustees,  and  the  fill- 
ing up  of  the  ground  behind,  which  was  done  principally  by 
them,  so  that  it  became  solid  ground  about  1826 — Held  (q^ 
firming  the  judgment  of  the  Court  of  Session)  in  an  action  of 
declarator  by  the  feuar,  to  have  that  new  ground  declared  to 
belong  to  him  in  absolute  property,  as  having  accresced  to 
bis  original  feu,  that  he  had  not  acquired  such  property  therein, 
but  that  the  trustees  were  entitled  to  remove  their  embank- 
ment and  resume  possession  of  the  interjected  space,  for  the 
improvement  of  the  navigation,  without  giving  any  compen- 
sation to  the  feuar  m  for  his  own  ground,  p.  509. 

ACCUMULATIONS— See  Loan. 

ACT  OF  SEDERUNT,  11th  July  1828— See  Process. 

ADMINICLE— See  Proof. 

ALLUVION— See  Accretion. 

ANNEXATION— See  Poors*  Rates. 

ANNUITY»~See  Trust- Settlement. 

ARRESTMENT,  BREACH  OF— See  Diligence. 

ASSIGNATION— See  Trust. 

BANKRUPT— See  Trust,  Latent. 

CASH-CREDIT— See  Trust,  Latent. 

CONDITIO  SI  SINE  LIBERIS-See  Testament. 

DAMAGES — See  Landlord  and  Tenant.  Reparation. 

DILIGENCE  -Arre.itment,  Breach  of^Bonafide  Payment- 
Principal  and  Agent — Statute  1581,  c.  118 — Where  an  ar- 
rc«rt^e  transmitted  funds  to  his  agent,  who  therewith  paid  the 
original  creditor  in  bona  fide,  both  being  at  tbe  time  of  such 


payment  ignorant  that  any  arr^tment  had  been  nsed  aguast 
him,  such  arrestment  having  been  executed  in  his  absenrc  at 
bis  dwelling-house  previous  to  the  payment — Circumstances 
in  which  hM  (affirming  the  judgment  of  the  Court  of  Sessiam) 
that  he  was  noi  liable  in  second  payment,  as  for  breach  oif 
arrestment,  p.  669. 

ENTAIL— Fetters— Institute— Irritant  Clause— An  ectail. 
with  prohibitory  and  resolutive  clauses  directed  againvt  the 
institute  nominatim,  but  with  an  irritant  clause  directed  against 
*'  any  of  the  heirs  succeeding  to  tbe  said  lands  and  estate*' — 
Held  (affirming  the  judgment  of  the  Court  of  Session)  not  to 
be  so  fenced  in  tbe  irritant  clause  as  to  strike  at  a  sale  of 
tbe  estate  by  tbe  institute. —  Observed  by  the  Chancellor,  That 
leference  cannot  be  made  to  other  parts  of  a  deed  of  entail 
for  the  purpose  of  giving  more  efiect  to  the  irritant  clause 
than  is  to  be  derived  from  tbe  expiessioos  used  in  that  clause 
itself,  p.  169. 

See  Trust. 

EXECUTRY— See  Trust. 

EXPENSES— See  Mandate.  Reparation. 

FACTOR— See  Trust. 

FACULTY— See  Successum. 

FEU-RIGHT— See  Accretion. 

FOREIGN— See  Zoon.  Afandate.   DrmsL 

GUARANTEE— See  Trust,  Lateni. 

HEIR— See  Trust,  Latent 

JURISDICTION— Held  (la  affirmance  of  a  judgmemi  of  that 
Court)  that  tbe  Court  of  Session  have  jurisdiction,  raiisne 
contractus,  over  an  beiress-portioner  domiciled  in  England, 
and  personally  cited  during  a  residence  in  Scotland  of  less 
than  forty  days.  In  respect  she  was  liable  for  tbe  debts  of  her 
father  on  the  passive  titles,  as  having  been  served  to  a  Scotch 
estate  for  the  purpose  of  conveying  it  away  in  impleoieot 
of  her  Tither's  general  settlement,  from  which  she  took  be- 
nefit, and  as  possessed  of  a  mid-superiority  alleged  to  be  of 
little  value,  p.  667. 

HOMOLOGATION— See  Husband  and  Wife. 

HUSBAND  AND  WIFE— Testament— Provisions— ^a»  JR^ 
licta — Homologation — Reduction — Circumstances  in  which 
held  (affirming  the  judgment  of  the  Court  of  SessifMj,  that  t 
widow  having,  in  the  first  instance,  accepted  and  taken  po«- 
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session  of  various  spedal  sabjects  of  Taliw,  to  which  she  had 
rigbc  by  the  testamentary  deadi  of  her  hasband ;  and  having 
thereafter  transacted  with  hii  dtaponees  and  ezecotors,  and 
discharged  all  her  claims  against  the  estate,  it  was  not  there- 
after competent,  either  to  her  or  any  one  in  her  right,  to  re- 
pudiate or  reduce  the  settlements  of  her  husband  on  the  ground 
of  inadequacy  or  otherwise,  p.  642. 
HUSBAND  AND   WIFE— See  Maarriag€,   CoMSiUutiom  of. 

Succe»»ion, 
HYPOTHEC.  OBLIGATION  TO  ASSIGN— See  Xaarf- 

lordand  Tenant, 
INTEREST— See  Loan. 
JURISDIGT10N_See  TVms/. 
JURY  TRIAL— See  Landlord  and  TenmU. 
JUS  RELIGTiB— See  HuMbandand  Wife. 
LANDLORD  AND   TENANT— Hypothec,  Obligation  to 
Assign —  Question,  Is  a  landlord  bound,  on  receiving  payment 
of  rent  past  due,  to  assign  his  light,  or  is  he  bound  only  to 
grant  a  discharge  ?  p.  321. 
-^— ^  Sequestration — Reparation— Damages — Process — Jury 
Trial — A  tenant  under  a  lease,  which  contained  an  obligation 
on  the  part  of  the  landlord  to  put  the  houses  and  buildings  in 
good  repair,  and  to  make  the  fences  on  the  ftrm  fencihle 
"  betwixt  and  the  term  of  Whitsunday  nest,"  fell  into  arrear 
of  rent,  and  was  sequestrated,  on  which  the  tenant's  agent, 
on  18th  Bfay,  made  the  following  tender  in  a  letter  to  the 
landlord's  agent :  "  Stop  the  roup  in  Gordon  o.  Grahams : 
and  since  we  can't  do  better,  I  will  advance  the  arrears  and 
expenses  myself,  on  your  client  granting  an  assignation,  or 
giving  roe  an  obligation  to  grant  one  at  my  expense.     My  as- 
signation not  to  conspete  with  the  landlord's  right  for  the 
balance  of  the  year's  rent  of  which  the  above  arrears  form  a 
pari."    And  on  the  24th  May  he  repeated  the  tender  in  an- 
other letter.     The  offer  was  at  last  accepted,  and  the  seques- 
tration withdrawn  on  the  28th  May.   The  tenant  then  brought 
an  action  of  damages,  and  obtained  a  verdict  against  the  land- 
lord for  not  duly  implementing  the  obligation  in  the  lease  re- 
lative to  buildings  and  fenees,  and  also  for  having  failed,  after 
the  aforesaid  tenders  of  rent,  timeously  to  withdraw  the  se- 
questration.    Exceptions  were  taken  to  the  charge  of  the 
presiding  Judge,  inter  aUa,  because  be  directed  the  jury,  that 
after  the  tenders  of  18th  and  24th  May,  the  landlord  was  '*  in 
law  responsible  to  the  pursuer  for  not  withdrawing  the  se- 
questration quoad  the  sums  contained  in  these  tenders."    The 
Court  of  Session,  without  deciding  the  question  of  law  as  to 
the  landlord's  liability  involved  in  the  direction,  disallowed 
the   bill  of  exceptions,   holding  that  there  were  sufficient 
grounds  to  support  the  direction,  in  the  whole  circumstances 
of  the  case— Held  (reversing  the  judgment  of  the  Court  of 
SessionX  that  the  direction  was  erroneous,  in  respect  there 
was  aotbing  in  these  tenders  to  raise  a  liability  on  the  part 
of  the  landlord. —  Observed  by  the  Lord  Chancellor,  that  the 
direction  on  the  legal  question  of  liability  behoved  to  be 
judged  of  on  the  grounds  on  which  it  was  put  by  the  preaid- 
ing  Judge,  and  not  in  relation  to  the  other  circumstances  of 
the  case,  p.  321. 
LAPSING— See  Testameni. 
LIABILITY— See  Poors'  Rates. 
LIBEL,  AMENDMENT  OF— See  JReparation. 
LIFERENT  AND  FEE— See  Superior  and  Vassal 
LEGACY— See  Testament. 

LOAN — Interest — Foreign — Accumulations — A  party,  who 
was  insane,  died  in  India  in  1810,  leaving  a  sum  of  money  in 
rupees  in  the  hands  of  a.house  of  agency  there.  His  relations 
in  this  country,  who  were  aware  of  the  insanity,  had,  about 
tbe  time  of  the  death,  of  which  they  were  not  aware  till  long 
after,  some  correspondence  with  one  of  the  partners  of  ths 
comfMuiy  when  in  this  country,  in  consequence  of  which,  in 
1812,  they  were  put  in  possession  of  an  account  or  doquet, 
signed  by  tbe  firm,  ascertaining  the  balance  in  their  hands, 
as  in  April  1810,  to  amount  to  a  certain  sum,  and  specifying 
*'  to  bear  interest  at  9  per  cent,  per  annum," — the  figure  *'  9" 
being  written  on  an  erasure.  This  doquet  was  admitted  to 
be  a  valid  probative  document-^Ueld  (affindng  the  judgment 
of  the  Court  of  Session),  1.  That  the  defender  was  bound  by 
tbe  account  so  rendered  in  1812,  and  wis  liable  for  the  sums 


therein  charged ;  and  2.  That  interest  was  due  on  these  sums 
from  30ih  April  1810,  at  the  rate  of  9  per  cent.,  to  the  date 
of  final  decree ;  but  3.  (reversing  the  judgment  of  the  Court 
of  Session),  That  in  calculating  interest  on  the  said  amount, 
compound  interest  or  annual  rests  ought  not  to  be  allowed, 
p.  427. 

MANDATE —  Expenses — Process  —  Foreign  —  A  foreigner 
brought  an  action  in  this  Court,  and  sisted  a  mandatory ;  and 
while  the  record  was  in  the  course  of  preparation,  the  maa- 
datory  lodged  in  process  a  minute  of  withdrawal  as  manda- 
tory, which  was  not  objected  to,  and  a  new  mandatory  was 
ordered  to  be  sisted,  but  it  afterwards  appeared  that  at  the 
date  of  lodging  this  minute  the  mandant  had  died,  or  was 
believed  to  have  died  abroad ;  his  representatives  failing  to 
appear  and  sist  themselves  as  parties — Held  (affirming  the 
judgment  of  the  Court  of  Session)  that  tbe  mandatory,  though 
not  entitled  to  carry  on  tbe  action  for  tbe  purpose  of  show- 
ing that  no  expenses  would  in  the  issue  have  been  found  due 
to  the  defender,  was  nevertheless  liable  to  the  defender  in 
the  expenses  incurred  by  him  in  the  process  during  tbe  sub- 
sistence of  tbe  mandate.  2.  That  tbe  mandatory  was  not 
entitled  to  be  reponed  against  the  judgment  of  tbe  Court  of 
Session  finding  him  liable  in  these  expenses,  on  the  allegation 
that  it  had  since  been  discovered  that  the  mandant  was  still 
alive,  p.  162. 

MARRIAGE,  CONSTITUTION  OF— Husband  and  Wife— 
A  gentleman  addressed  the  following  letter  to  bis  house- 
keeper :  '*  You  and  I  having  lived  together  as  roan  and  wife 
for  some  time,  I  hereby  declare  you  to  be  my  lawful  wife, 
in  the  event  of  a  child  being  born,  in  consequence  of  tbe 
present  connexion  betwixt  us."  The  letter  was  dated  1826, 
but  not  delivered  till  1828,  at  which  period  a  child  bad  been 
born — the  gentleman's  averment  being  that  he  had  ante- 
dated and  delivered  the  letter  for  the  purpose  of  making  a 
third  party,  to  whom  he  had  promised  marriage,  believe  that 
he  could  not  fulfil  bis  promise — Held  (affirming  the  judgment 
of  the  Court  of  Session)  that  the  letter  was  not  sufficient, 
either  per  se  or  with  reference  to  the  facts  proved,  to  consti- 
tute a  marriage,  p.  674. 

Husband  and  Wife — Proof — Parole — Held  (affirming 

the  judgment  of  the  Court  of  Session)  competent  for  tbe  de- 
fender in  a  declarator  of  marriage  to  prove  tbe  purpose  for 
which,  and  the  circumstances  under  which,  a  written  declara- 
tion of  marriage  was  given  by  him  to  the  pursuer,  p.  674. 

OBLIGATION— See  Succession. 

PACTUM  ILLICITUM— Public  Officer^QiiesriVm,  Whether, 
where  an  office  under  the  Crown  is  not  itself  assignable,  the 
emoluments  may  legally  be  assigned  or  conveyed  for  behoof 
of  creditors  ?  p.  676. 

PARENT  AND  CHILD— See  Testament. 

PASSIVE  TITLES— Where  three  sisters  were  served  as 
heiress- portioners  of  their  father,  for  the  purpose  of  convey- 
ing Scotch  estate  to  the  trustees  of  the  marriage-settlement 
of  one  of  them,  in  which  settlement  tbe  ftther  provided  the 
heiress  in  one-third  of  his  estate  (subject  to  his  power  of 
disposal,  legacies,  ftc.) — Held  (affirming  the  judgment  of  the 
Court  of  Session)  that  the  service  inferred  a  legal  repre- 
sentation of  the  &ther  by  all  the  sisters,  and  liability  for  bia 
debts — the  other  sisters  having  joined  in  tbe  service,  and  in 
conveying  the  Scotch  estate  in  implement  of  a  direction  in 
tbe  father's  general  settlement,  from  which  they  took  benefit, 
p.  666. 

PAYMENT.  BONA  FIDE— See  DOigenee. 

POWERS  AND  LIABILITY— See  Public  Officer. 

PRINCIPAL  AND  AGENT— See  IHligenec.   Trust. 

PROCESS— A.  S.,  11th  July  1828— In  an  action  of  damages 
by  a  schoolmaster  for  alleged  illegsl  dismissal,  the  cause,  after 
being  sent  to  the  jury  roll,  was  retransmitted,  previously  to 
trial,  to  the  Court  of  Session,  for  the  determination  of  cer* 
tain  points  of  law,  and  the  Lord  Ordinary  having,  in  terms 
of  the  65th  section  of  the  Act  of  Sederunt  1828,  reported  the 
cause  on  cases,  tbe  record  being  unclosed — Held  competent 
for  the  Court,  at  that  stage  of  the  cause,  to  dismiss  the  ac- 
tion de  piano  as  groundless,  p.  431. 

PARTIES  CALLED— Held  to  be  no  objection  to  a 

process  against  hehress-portionarsy  for  naking  them  liable  on 
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the  pftsaive  titles  for  the  ancestor's  debts,  that  the  trustees 
under  the  ancestor's  settlement,  who  were  resident  in  Eng- 
land, and  vested  by  the  settlement  with  a  right  to  take  up 
and  administer  the  ancestor's  whole  estate,  real  and  personal, 
had  not  been  called,  p.  667. 

PROCESS-.  See  Landlord  and  Tenant.  Mandate.  JReparation. 

PROOF — Adminicle — A  meinorandum,  made  by  and  found  in 
the  repositories  of  a  deceased  country  gentleman,  of  a  con- 
versation with  a  female  about  the  real  purpose  of  a  letter 
intended  to  be  used  by  her  in  a  declarator  of  marriage,  about 
which  she  bad  come  to  consult  him — Held  competent  evi- 
dence, p.  674. 

See  Marriage, 

PROPERTY— .See  Aeerethn. 

PROVISIONS— See  Husband  and  Wife,   Testament. 

POORS'  RATES— Liability— Statute  7  Geo.  III.  c.  27— 
Construction — Annexation — Held  (affirming  the  judgment  of 
the  Court  of  Session)  that  by  the  Statute  7  Geo.  III.  c  27, 
for  extending  the  royalty  of  the  city  of  Edinburgh,  the  lands 
of  Hillside,  thereby  disjoined  from  the  parish  of  South  Leith 
and  annexed  to  the  parish  of  Saint  Giles,  in  the  dty  of  Edin- 
burgh, remain  liable  in  payment  of  poors'  rates  to  the  parish 
of  South  Leith,  and  that  not  only  on  account  of  the  sobtm, 
but  also  for  the  buildings  erected  thereon,  p.  672. 

PUBLIC  OFFICER— Schoolmaster — Trustees— Powers  and 
Liability— -A  testator  left  in  trust  a  sum  of  money  to  certain 
parties  "  for  the  benefit  of  a  charity  or  school  for  the  poor" 
of  the  testator's  native  parish,  but  no  conditions  were  insert- 
ed in  the  deed  of  bequest  as  to  the  way  and  manner  in  which 
these  trustees  were  to  execute  the  bequest.  The  trustees 
founded  an  institution  for  teaching,  and  appointed  masters  to 
continue  at  pleasure—Held,  in  an  action  of  damages  brought 
by  one  of  the  masters  who  had  been  dismissed  {affirming  the 
judgmani  of  tht  Court  of  SeseionJ,  that  there  was  no  obliga- 
tion in  law  on  the  trustees  to  appoint  ad  vUam  aut  eulpam 
only — that  the  pursuer's  appointment  was  not  ad  vUam  aut 
eulpam^  and  action  therefore  dismissed,  p.  431. 

. See  Pactum  Iliieitum. 

REDUCTION— See  Husband  and  Wife.   Trust,  Latent. 

REPARATION — Damages-^ Wrongous  Imprisonment— Pro- 
cess-Caption— Advocation — Amendment  of  Libel — Expenses 
—In  an  action  of  damages  for  wrongous  imprisonment,  on 
the  ground  that  the  pursuer  had  been  apprehended  under  a 
process-caption  issued  by  the  Sheriff  of  Roxburghshire  for 
recovering  a  process  which  had  been  advocated  to  the  Court 
of  Session,  and  was  therefore  under  the  control  and  jurisdic- 
tion of  that  Court, — the  circumstances  being,  that  a  bill  of 
advocation  bad  been  passed,  but  the  letters  haid  not  been  ex- 
pede  within  the  ten  days  allowed  by  the  Act  of  Sederunt,  so 
that  the  bill  fell,  and  a  certificate  to  that  effect  was  given  out 
to  the  defenders, — and  the  Sheriff- Court  process  stood  bor- 
rowed on  a  receipt  by  the  pursuer,  as  a  procurator  there,  in 
common  form,  to  return  it  when  ealled  upon, — ^he  not  having 
complied  with  the  regulation  of  the  Act  of  Sederunt  in  case 
of  an  advocation,  viz.,  to  return  the  process  to  the  Sheriff- 
clerk,  that  it  might  be  transmitted  to  the  Court  of  Session 
on  an  obligation  by  the  complainer's  agent  for  its  redelivery 
when  the  advocation  should  be  finally  disposed  of;  and  the 
pursuer  having  unwarrantably  expede  his  letters  of  advoca- 
tion after  the  certificate  that  the  bill  had  fiillen  had  been 
issued — Held  (qffirming  the  judgment  of  the  Court  of  SessionX 
1.  That  there  was  no  relevancy  to  sustain  a  claim  of  damages ; 
and,  2.  That  the  pursuer  was  not  entitled  to  state,  after  the 
record  was  made  up,  but  not  closed,  a  new  objection  which 
went  to  the  nullity  of  the  caption  altogether,  otherwise  than 
by  an  amendment  of  the  libel  on  payment  of  the  whole  pre* 
vious  expenses,  p.  606. 

RIVER— Se«  Accretion. 

SCHOOLMASTER— See  Public  Officer. 

8ECURITT— Bee  Trust,  Latent. 

SEQUESTRATION— .See  Landlord  and  Tenant. 

STATUTES,  1681,  e.  118— See  2>%eiice;  1661,  e.  24— 
See  Trust,  Latent;  7  Geo.  Hi.  c.  27— See  Poors*  Bates. 

SUCCESSION— Vesting— Faculty — Obligation  —  Husband 
and  Wife— Held  (reversing  the  judgment  of  the  Court  of  Ses- 
sion) that  a  daose  in  a  poftnuptial  contract  of  marriage,  by 


which  the  husband  bound  himself  to  nwke  payment  to  "  his 
wife,  or  to  any  person  or  persons  she  shall  appoint  by  a  writ- 
ing under  her  hand  at  any  rime  in  her  lifetime,  or  without 
the  consent  of  her  husband,  and  that  whether  she  anrvive  or 
predecease  him,  and  whether  she  have  issue  or  not,  of  the 
sum  of  £3000  Sterling  money,  or  such  other  lesser  sum  as 
she  shall  direct,"  vested  the  sum  absolutely  in  her ;  and  that, 
although  she  had  not  uplifted  it  during  her  life,  nor  disponed 
of  it  by  any  writing  under  her  hand,  it  transmitted  after  her 
death  to  her  next  of  kin,  p.  433. 

SUCCESSION— See  Trust- Settlement. 

SUPERIOR  AND  VASSAL— Circumstances  in  which  the 
title  of  a  vassal  wa^  sustained,  who  had  entered  wiib  a  supe- 
rior whose  title  Was  defective,  but  had  subsisted  on  rerord, 
unimpeached,  for  nearly  forty  years— bad  been  twice  declared 
by  the  Court  of  Session  to  be  valid,  and  scquiesced  in  as  such 
by  parties  having  an  adverse  claim  to  it,  p.  664. 

Liferent  and  Fee — Held  competent  for  a  superior,  un- 

infeft,  to  dispone  the  fee  of  the  superiority  to  one  party,  and 
the  liferent  to  another,  with  power  to  the  latter  to  enter  ims- 
sals  ;  and  the  entry  of  a  vassal  by  the  liferenter  in  the  exer- 
cise of  this  power,  held  to  be  effectual,  p.  664^ 

TESTAMENT— Parent  and  Child— Provision  to  Children- 
Legacy — Lapsing — Conditio  si  sine  Rberis — Trust — Where 
a  father,  in  a  family  trust-settlement,  left  special  legacies  to 
his  younger  children  and  their  heirs,  and  the  residue  of  his 
means  and  estate  to  his  eldest  son,  but  without  uuntioning  his 
heirs,  although  it  was  provided  in  his  fiivour  that  hia  share 
of  the  succession  should  amount  to  a  sum  greater  than  the 
largest  provision  of  any  of  the  younger  children ;  the  eldest 
son  having  predeceased  his  fiither  some  hours,  leaving  chil- 
dren— Held  (affirming  the  judgment  of  the  Court  of  Session) 
that  his  share  of  his  father's  succession  did  not  lapse,  but 
went  to  his  children,  notwithstanding  the  dbtinction  naade 
in  the  terms  of  the  settlement  between  him  and  the  younger 
children  of  the  testator,  and  the  &ct  that  his  children  were 
alive  at  its  date,  p.  158. 

See  Husband  and  Wife.   Truet. 

TRUST — Construction— Title  to  Sue— Assignation  of  Patent 
Office — Alimentary  office — A  |M>ty  executed  a  trust-deed,  by 
which  be  conveyed,  for  behoof  of  creditors,  his  whole  eatate, 
heritable  and  moveable,  and  without  prejudice  to  the  gene- 
rality, certain  heritable  and  other  subjects  specified  in  the  deed, 
and  he  bound  himself  to  grant  such  deeds  thereafter  aa  the 
trustee  should  think  necessary  for  the  more  effectual  execotioa 
of  the  trust.  The  truster,  at  the  date  of  the  trust,  held  the 
office  of  keeper  of  a  local  register  of  seisins  by  patent  under  the 
Crown,  but  no  mention  was  made  in  the  trust-conveyance  of 
the  emoluments  or  right  to  the  office.  The  truatee  having 
brought  an  action  to  compel  the  truster  to  acooant  for  the 
emoluments.— Held  (reversing  the  judgment  of  the  Court  of 
Session),  on  a  construction  of  the  trust-deed,  that  neither  the 
office  nor  emoluments  were  carried  by  the  deed,  and  conse- 
quently, that  the  trustee  had  no  title  to  pursue — (Opinion, 
That  the  clause  as  to  granting  other  deeds  was  merely  to  ren- 
der the  trust  more  effective  In  its  execurion,  so  far  only  as  the 
subjects  actually  conveyed  by  the  principal  deed  were  con- 
cerned, p.  676. 

LATENT— Bankrupt— Statute,  1661,  e.  24 — Redoc 

tion — ^Completing  Titles — Ancestor — Heir — Guarantee — Se- 
curity— Cash- Credit — Thomas  Allan,  partner  of  the  firas  of 
Robert  Allan  and  Son,  bankers  in  Edinburgh,  waa  infoft  as 
absolute  proprietor  of  two  estates  which  were  purebaaed  by 
him  with  fonds  belonging  to  the  firm,  and  In  the  books  of  the 
firm,  accounts  were  kept  relative  to,  and  in  the  name  of  these 
estates,  in  which  the  disbursements  by  the  firai,  in  the  par- 
chase-money,  improvements,  Ite.,  were  put  to  the  debit,  and 
the  rents  drawn  were  carried  to  the  credit  of  the  aeeoants^ 
Robert  Allan  and  Son  got  a  eash-eredit  from  the  Royal  Bank, 
and  in  security  and  repayment  of  their  operations  thereon,  gave 
their  joint  bond  aa  a  company  and  as  individuala — Tboass 
Allan  at  the  same  time  disponing  one  of  the  foresaid  estnf  ea  ta 
farther  security.  In  less  than  a  year  after  Thonaas  Allaa't 
death,  his  son  and  heir,  also  a  partner  of  the  firm,  which  wm 
continued  under  the  same  name  after  Thomas's  death,  gmnteA 
to  the  Royal  Bank  a  second  bond  and  dispoaition  in  secoiicj 
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over  the  two  foresaid  estates,  in  consideration  of  an  additional 
loan  to  the  firm — Held  (affirmmg  the  judffmeni  of  the  Court 
of  Session),  1.  That  these  estates  weie  the  private  property 
of  the  deceased  partner,  and  nor  held  in  trnst  by  him  for  the 
company :  2.  That  being  so,  the  conveyance  by  his  son,  with- 
in a  year  after  his  death,  was  null  and  void,  under  the  second 
branch  of  Statute  1661,  c.  24,  prohibiting  dispositions  by  ap- 
parent heirs  to  the  prejudice  of  their  ancestor's  creditors:  3. 
That  the  coiqpany  was  dissolved  by  the  death  of  the  partner, 
and  that  without  any  notification  to  the  public  or  to  custo- 
mers, although  the  articles  of  copartnery  provided  specially, 
"  that  in  the  event  of  the  death  of  any  partner,  his  heirs 
shall  not  be  entitled  to  examine  the  books  of  the  company ; 
but  the  survivors  shall  make  up  a  statement  of  the  deceased's 
account,  counting  up  to  the  first  balance  after  the  decease, 
an  J  attest  the  same  by  their  signatures  or  oath,  if  required ; 
antl  such  statement,  signed  and  attested,  shall  be  held  as  suffi- 
cient, and  shall  preclude  any  right  to  further  examination  by 
the  heirs  or  others :"  4.  That  the  first  bond  and  disposition 
in  security  was  not  a  continuing  guarantee,  but  became  in- 
operative on  the  death  of  the  partner  by  the  change  in  the 
company  which  then  took  place ;  and,  5.  That  the  cash-cre* 
dit  having  been  operated  upon  subsequently  to  the  death  of 
the  partner,  in  the  same  manner  and  under  the  same  firm  as 
before,  and  the  account  being  kept  by  the  bank  as  a  continu- 
ous account,  a  balance  standing  against  the  company  at  the 
date  of  the  partner's  death  was  cleared  off  by  payments  after- 
wards made  by  the  surviving  partners.     6.  Observed  by  the 
Lord  Chancellor,  that  the  principle  recognised  in  the  case  of 
Devaynes  v.  Noble,  1  Merivale,  530,  is  applicable  in  its  full 
extent  to  the  present  case,  p.  216. 
TRUST-SETTLEMEKT-— Succession— Construction— i^n- 
nuity — A  party  having  left  a  trust- settlement,  with  directions 
to  lay  out  capital  sums  to  answer  annuities  of  £200,  £400 
and  £400,  for  his  three  sisters,  and  if  the  residue  of  his  estate 
should  not  be  sufficient  for  yielding  the  annuities,  to  pay  the 
interest  arising  on  the  whole  residue  to  the  sisters,  in  propor- 
tion to  the  annuities  provided  to  them ;  and  also  with  direc- 
tions to  pay  the.  capital  sums  laid  out  for  producing  the  an- 
nuities to  certain  residuary  legatees,  as  and  when  the  sums 
became  tangible  by  the  death  of  the  said  annuitants  respec- 
tively ;  and  one  of  the  annuitants  having  predeceased  the 
truster,  and  another  having  died  during  the  subsistence  of  the 
trust ;  and  it  not  being  ascertained  before  the  accounting  was 
completed,  whether  the  annual  income  arising  from  the  estate 
while  both  the  annuitants  surviving  the  testator  were  alive, 
would  be  sufficient  to  satisfy  their  annuities  for  that  period 
in  full — Held  (altering  thejudametU  of  the  Court  of  Seevion) 
that  during  the  continuance  of  the  trust,  the  annuitants  could 
only  divide  among  themselves  the  income  of  the  estate  as  far 
as  it  would  go,  and  that  upon  the  death  of  one  of  them,  the 
share  or  capital  which  was  invested  to  secure  the  payment  of 
that  annuity  became  tangible  and  payable  to  the  residuary 
legatees ;  and  cause  remitted  to  the  Court  of  Session  with  a 
declaration  to  that  effect,  p.  222. 

Testament — Entail — Jurisdiction — Foreign-^Executry 


Administration,  Right  of— A  testator  left  a  general  trust- 
deed  of  bis  heritable  and  moveable  property,  wherever  situ- 
ated, in  favour  of  trustees,  for  certain  purposes, — the  trust  to 
be  subject  to  any  entail  of  the  heritage  which  he  might  exe- 
cute, and  which,  it  was  declared,  should  be  held  and  taken  to 
be  a  part  of  the  trust.  The  testator  sabsequently  ezeeuted 
an  entiUL    On  hit  decease,  th«  truste^i  named  in  the  tiost* 


deed  declined  to  act.  The  heiress  of  entail  first  entitled  to 
succeed  made  up  titles  under  the  entail  and  was  infeft,  and 
likewise  confirmed  to  the  moveables  in  Scotland,  and  admi- 
nistered to  the  personalty  in  England.  With  consent  of  all 
concerned,  including  the  said  heiress  of  entail,  new  trustees 
were  appointed  by  the  Court  in  place  of  those  who  declined 
to  act.  These  new  trustees  then  brought  two  actions  against 
the  said  heiress  of  entail ;  the  first,  to  have  it  declared  that  the 
whole  property,  funds  and  effects  belonging  to  the  testator  in 
Scotland,  England,  and  elsewhere,  includima  the  funds  and  ejffkete 
held  bjfthe  said  heiress  of  entail  under  the  letters  of  adminisira* 
turn,  peitain  to,  and  are  vested  in  the  pursuers  in  trust ;  and  the 
second,  to  have  it  declared  that  the  pursuers  are  entitled  to  all 
the  powers  given  to  the  trustees  named  in  the  trust-deed,  and 
as  such,  to  make  up  titles  to  the  lands  in  which  the  said  heiress 
of  entail  was  infeft,  and  to  obtain  themselves  seized  therein, 
so  as  to  carry  into  effect  the  purposes  of  the  trust — Held 
(reversing  the  judgment  of  the  Court  of  Session)  that  the 
power  of  appointing  persons  to  recover  and  administer  pro- 
perty situated  in  fiugland  is  vested  exclusively  in  the  eccle- 
siastical courts  of  that  country,  and  therefore,  that  the  admi- 
nistration of  the  testator's  property  in  England  must  remain 
with  the  said  heiress  of  entail,  by  virtue  of  the  letters  of  ad- 
ministration held  by  her ;  but,  2.  (qfflrming  the  judgment  of 
the  Court  of  Session^  that  notwithstanding  the  infeftment 
of  the  heiress  of  entail  under  the  entail,  it  was  feudally  com- 
petent for  the  trustees  to  obtain  themselves  seized  in  the  whole 
lands,  qua  trustees,  in  order  to  effect  the  objects  of  the  trust, 
p.  164. 

TRUST— Trustees,  Liability  of— Factor— Principal  and  Agent 
— A  trust-deed  of  a  very  extenvive  property,  and  involving 
rery  considerable  trouble,  provided  the  three  trustees  named 
in  £100,  to  be  divided  among  them  annually,  as  a  gratifica- 
tion for  trouble.  The  deed  contained  a  clause  of  the  follow- 
ing nature :  The  trustees  "  shall  noways  be  obliged  to  do 
diligence,  otherwise  than  as  he  or  they  shall  think  fit,  nor 
shall  he  or  they  be  liable  for  omissions,  but  only  each  of  them 
for  himself,  and  his  own  actual  and  personal  intromissions, 
nor  shall  they  be  fiirtber  liable  for  their  fiu:tors  than  that  they 
shall  be  habit  and  repute  responsible  at  the  time  of  entering 
upon  their  office."  The  trustees  named  in  the  deed  appoint- 
ed one  of  their  own  number  to  be  factor,  another  to  be  cashier, 
and  a  third  to  be  country  agent ;  and  they  appointed  an  ac- 
countant, with  a  salary,  to  audit  the  accounts  annually.  The 
fiustor  and  cashier,  by  authority  of  the  trustees,  were  to  get 
an  annual  salary  for  these  offices ;  that  of  the  cashier  amount- 
ed to  £50.  The  trust-deed  gave  no  authority  for  the  creation 
of  these  offices  in  the  persons  of  the  trustees  themselves. 
Considerable  balances  were  allowed  to  accumulate  in  the  fac- 
tor's hands  from  year  to  year,  with  which  circumstance  the 
trustees  were  acquainted.  Ultimatelv  the  factor  became  bank- 
rupt, with  a  large  balance  in  bis  bands — Circumstances  in 
which  held  (qfflrming  the  judgment  of  the  Court  of  Session)^ 
1.  That  the  trustees  were  not  liable  to  make  up  the  defi- 
ciency ;  and,  2.  That  the  fiiet  of  one  of  the  trustees  being 
cashier,  with  a  salary,  and  thereby  having  a  special  superin- 
tendence over  the  fiictor,  did  of  itself,  without  proof  of  wil- 
ful misconduct,  infer  liability  against  him,  p.  535. 

TRUST— See  Testament. 

TRUSTEES— See  Public  €(ffleer.  TWsf. 

VESTING— See  Succession. 

WRONGOUS  IMPRISONMENT^See  lUparaiion. 
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